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PREFACE. 


This  compilation  represents  the  first  systematic  attempt  to  present  in  complete 
and  available  form  the  vast  quantity  of  judicial  interpretation  and  construction 
of  the  meaning  of  words  and  phrases  found  in  the  reported  decisions  of  the 
American  appellate  courts.  It  has  been  over  ten  years  in  preparation,  and  has 
involved  enormous  editorial  labor  and  research.  The  effort  has  been  made  to 
secure  all  the  words  judicially  defined  and  all  the  definitions  of  each  word.  In 
collecting  the  material  recourse  has  been  had  in  all  cases  to  the  opinions  of  the 
courts  as  the  original  sources,  and  the  work  is  the  result  of  a  page-to-page  exam- 
ination of  the  reported  American  cases.  A  careful  search  for  definitions  for 
words  and  phrases  has  also  been  made  in  all  the  latest  codes  and  revisions  of 
statutes,  state  and  federal. 

Its  scope  and  purpose  can  perhaps  be  best  shown  by  explaining  at  the  outset 
what  it  is  not. 

It  is  not  a  dictionary,  in  the  ordinary  sense,  and  it  does  not  undertake  to  give 
the  general  or  accepted  meaning  of  all  words  and  phrases ;  nor  does  it  concern 
itself  directly  with  their  orthography,  derivation,  or  pronunciation.  It  •is  not 
even  intended  to  be  a  complete  compendium  of  legal  terminology.  It  does  not, 
therefore,  take  the  place  of  a  law  dictionary  or  a  general  lexicon.  It  includes 
legal  or  nonlegal  terms  only  so  far  as  they  have  been  the  subject  of  interpretation 
or  definition  in  the  decisions  of  the  American  courts  or>  in  the  acts  of  the  American 
legislatures. 

It  is  not  a  digest,  and  it  does  not  undertake  to  present  the  legal  principles 
which  have  been  enunciated  and  applied  by  the  courts  in  their  decisions.  The  inter- 
pretation and  definition  of  particular  words  and  phrases  is  a  function  quite  apart 
from  the  presentation  and  discussion  of  the  points  of  law  and  doctrine  set  forth 
in  the  decided  cases.  To  find  and  state  the  latter  is  the  prerogative  of  the  digester, 
the  text-writer,  and  the  commentator.?  Sometimes,  it  is  true,  the  judicial  defi- 
nition of  words  is  intimately  connected  with  the  discussion  of  questions  of  law, 
and  there  are  many  instances  in  these  pages  where  the  two  will  be  found  in  insep- 
arable combination.  But  it  has  been  the  aim  of  the  compilers  to  include  legal 
questions  only  where  they  were  incidental  to  definitions.  When  the  question  was 
"What  constitutes"  some  legal  term  (as  "contributory  negligence,"  "burglary," 
"cruelty  as  a  ground  for  divorce,"  etc.),  the  rule  has  been  to  omit  it  as  belonging 
in  the  digest  or  text-book.  So  far  as  such  matter  has  come  into  this  compilation, 
it  has  been  because  of  the  difficulty  of  "drawing  the  line"  closely,  and  from  a 
desire  to  give  all  the  matter  that  might  reasonably  be  looked  for  in  such  a  work 
as  this. 

"WORDS  AND  PHRASES,"  therefore,  seeks  to  fill  a  field  of  its  own,  and 
to  render  a  service  to  the  legal  profession  which  is  fully  performed  by  no  other 
existing  publication.    This  service  is  the  setting  out  in  available  form  of  all  the 
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judicial  and  statutory  definitions  which  are  to  be  found  in  American  reports  and 
statutes,  whether  the  words  and  phrases  defined  are  legal  and  technical  or  non- 
legal  and  general  Some  of  these  definitions  have  been  given  in  digests, 
some  of  them  have  been  given  in  text-books,  many  of  them  have  been  col« 
lected  and  presented  in  more  or  less  abridged  form  in  the  various  "encyclo- 
pedias of  law/'  but  nowhere  before  have  they  been  brought  together  with  any 
attempt  at  exhaustiveness,  nor  given  in  such  form  as  to  make  them  practically 
available  for  direct  use  as  authorities.  The  fact  that  some  132,000  separate  defi- 
nitions and  constructions  are  here  included  shows  at  once  how  vast  is  the  field  and 
how  incompletely  it  has  been  covered  heretofore.  It  also  shows  how  constant 
and  universal  must  be  the  need  in  the  legal  profession  of  the  information  which 
is  here  given. 

The  judicial  interpretation  and  definition  of  language  has  all  the  peculiar 
weight  of  authority  which  attaches  to  the  judicial  function,  at  least  equally  with 
the  determination  of  technical  legal  issues.  The  question  is  not  as  to  the  mean- 
ings of  a  word  in  general,  but  as  to  its  exact  significance  in  some  particular  con- 
text or  in  connection  with  some  particular  statement  of  facts.  In  a  doubtful 
case  the  previous  construction  of  the  disputed  word  by  an  appellate  court  will 
be  of  determining  value  as  against  the  more  generalized  definitions  of  the  lex- 
icographer. These  questions  are  determined  by  usage,  common  consent,  agree- 
ment; and  the  searching  examination  of  a  court  will  most  conclusively  establish 
such  usage  as  to  any  word  used  in  any  particular  connection. 

For  obvious  reasons  no  attempt  has  been  made  to  limit  the  words  defined  to 
the  technical  terms  of  the  law.  Legal  maxims  have  been  excluded,  except  those 
that  are  so  short  as  to  resemble  phrases,  and  where  the  courts  have  actually 
construed,  and  not  merely  translated,  them.  A  comparatively  small  number  of 
English  cases  have  been  included,  but  there  has  been  no  effort  to  bring  these 
in  exhaustively. 

The  plan  has  been  to  follow  the  language  of  the  court,  so  that  the  definitions 
in  the  book  will  be  authoritative,  and  to  set  out  enough  of  the  context  or  statement 
of  facts  in  connection  with  which  the  word  was  used  to  enable  the  reader  to 
see  how  far  the  definition  is  applicable  to  his  own  case.  The  reasoning  of  the 
court  has  also  been  incorporated  so  far  as  practicable.  The  idea  has  thus  been 
to  give  the  definitions  themselves,  carefully  differentiating  them  where  there 
are  a  number  covering  the  same  word,  and  not  reducing  them  to  any  inferential 
statements  of  the  "results"  of  the  interpretation.  Where  the  same  definition  is 
given  ipsissimis  verbis  in  several  different  cases,  however,  the  cases  are  cumu- 
lated.   Statutory  definitions  are  as  a  rule  given  in  full. 

The  arrangement  of  this  material  is  of  course  alphabetical,  aftd  is  made  as 
simple  as  possible,  with  the  one  purpose  of  rendering  all  the  matter  easily  accessi- 
ble. An  abundance  of  cross-references  has  therefore  been  provided  to  bring 
jhe  words  into  connection  with  their  synonyms  and  derivatives  as  well  as  analo- 
gous terms.  Where  there  is  no  distinction  in  meaning  between  a  verb  and  its 
derivative  noun,  these  are  treated  together  under  a  single  head,  as  "Abandon — 
Abandonment";  but  if  the  noun  has  also  a  distinctive  meaning  as  a  noun,  this 
meaning  is  treated  under  the  noun  in  addition  to  its  treatment  under  the  verb; 
thus,  "Accept"    "Acceptance."    The  same  rule  is  followed  in  regard  to  ad- 
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jectives  and  adverbs.  Wherever  any  large  number  of  paragraphs  are  given 
under  a  single  general  heading,  subclassification  is  given  with  appropriate  sub- 
headings. 

In  the  arrangement  of  the  black-letter  lines  under  the  several  words  different 
methods  have  been  followed,  according  to  the  varying  requirements  of  the  material. 
Sometimes  words  have  a  number  of  quite  different  meanings,  r^[ardless  of  the 
connection  in  which  they  are  used.  In  such  cases  the  paragraphs  are  arranged 
alphabetically  according  to  these  different  meanings.    Thus: 

"ACCRUE. 

As  arise  or  beeome  eaf  oreealile* 
As  become  absolute  or  Tested* 
As  become  due  and  payable* 
Asezist.'' 

Sometimes  the  meaning  of  the  word  varies  according  to  the  connection  in 
which  it  is  used,  in  which  case  paragraphs  are  arranged  alphabetically  according 
to  these  several  uses.    Thus : 

"ABATE-ABATEMENT. 

Of  aetloii. 
Of  f  reehoUU 
Of  legacy* 
Of  nnisaaee*** 

When  it  has  been  necessary  to  follow  both  these  methods  under  one  word,  the 
general  definitions  are  placed  first    Thus : 

''ADVANCE-ADVANCES. 

AdTaaeement  dlstlwgnlshed* 
ObaBce  of  title  iuTolTed* 
Xioaa  eqniTaleat* 


By  factor* 

By  owner* 

In  mariae  Insuraaee^ 

Oil  crops**' 

Some  technical  terms  have  developed  a  large  number  of  meanings,  and  each 
meaning  contains  a  number  of  separate  elements,  some  definitions  emphasizing 
one  element  and  others  other  elements.  These  definitions  have  been  arranged 
alphabetically,  according  to  the  elements  so  emphasized,  which  are  indicated  in 
black-letter  lines.    Thus : 

""ADVERSE  POSSESSION. 

Actnal  occnpatioa* 
Odor  of  title* 
Oontiimousmcsfl* 
IHsselsiiu 
Good  f  aitli* 
Hostile  character*** 
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The  greatest  difficulty  has  been  experienced  in  dealmg  with  phrases.  In  the 
construction  of  a  statute  or  contract  or  other  document  the  court  often  puts  a 
phrase  in  quotations,  and,  while  apparently  dealing  with  the  entire  phrase,  is 
really  defining  some  particular  word  in  it  These  definitions  have  been  placed 
with^  the  other  definitions  of  that  particular  word ;  and,  where  it  has  been  diffi- 
cult to  determine  which  of  two  or  more  words  in  a  phrase  has  been  defined, 
the  paragraph  has  been  duplicated  under  each.  Purely  technical  phrases  have, 
however,  been  put  under  the  phrase  as  a  whole,  that  being  the  alphabetical  place 
to  which  the  reader  would  naturally  turn;  but  in  such  cases  cross-references 
have  been  introduced  under  the  leading  words  of  the  phrase.  Again,  phrases 
have  generally  been  made  secondary  heads,  that  is,  printed  in  smaller  type  under 
the  leading  words  as  principal  heads;  but  where  they  are  imcommon,  and  have 
not  become  recognized  as  established  phrases,  they  are  placed  under  black- 
letter  lines  under  the  most  important  word. 

No  attention  has  been  paid  to  different  spellings  of  words,  except  that  the 
word  is  placed  under  the  spelling  approved  by  the  best  modem  usage.  Other  ac- 
cepted spellings  are  often  referred  to  by  cross-references. 

Citations  are  given  to  the  Reporters,  the  State  Reports,  American  Decisions, 
the  American  Reports,  American  State  Reports,  and  the  Lawyers'  Reports  Anno- 
tated. An  investigator  who  wishes  to  go  back  to  the  full  report  is  therefore 
placed  in  position  to  find  the  case  in  whichever  of  these  series  is  most  accessible 
to  him.  In  the  first  report  cited  reference  is  made  to  the  page  on  which  the 
definition  is  found  besides  the  usual  citation  to  the  page  on  which  the  case  begins. 

WEST  PUBUSHING  CO. 
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Divorce. 

Bish.  New  Or.  Law.  Bishop's  New  Oriminal 
Law. 

Bias.   ^ Bissell  (U.  8.) 

BL  ...^ •••••••••. .Henry  Blackstone's  Eng- 
lish Oommon  Pleas  Re- 
ports. 

Bl9i€k  Black  (U.  8.) 

Black,  Oonst  Law. .  Black  on  Oonstitutional 
Law. 

Black,   Diet Black's  Law  Dictionary. 

Black.  Judg Black  on  Judgments. 

Blackf. ••••Blackford  Ond.) 

Bland •«•...  Bland  (Md.) 

Blatcht    Blatchford  (U.  8.) 

Blatchl  Priia  Oas.  Blatchf ord's  Prise  Oases 
(U.S.) 

Blatchf.  *  H. Blatchford  4s  Howland  (U. 

S.) 

BL  Oomm. Blackstone's      Oommenta- 

ries  on  tiie  Laws  of  Eng- 
land. 

Bliss,   Oode  PL.... Bliss  on  Oode  Pleading. 

B.  Mon »• B.  Monroe  (Ky.) 

Bond    Bond  (U.  8.) 

Bosw.  Bosworth  (N.  Y.) 

Bos.  &  P Bosanquet     and     Puller's 

English    Oonmion    Pleas 
Reports. 

Bos.  4e  p.  (N.  B.).. Bosanquet  and  Pullei^s 
New  Reports,  English 
Oommon  Pleas. 

Bout.  Law  DieL.*«Bouyier's  Law  Dictionary. 

Bradl  Sur. Bradford's  Surrogate  <N. 

Y.) 

Bradw. BradwellJIll.) 

Branch ••••.  Branch  (Fla.) 

Brandt,  Sur.  .••••..  Brandt  on  Suretyship  and 
Guaran^. 

Brayt    Brayton  (Vt.) 

Breesa    •...Breese  (IIL) 

Brey.    Brevard  (S.  O.) 

Brewst    •  Brewster  (Pa.) 

Brightly,  Elect  Gas.  Brightly' s  Leading  Elec- 
tion Oases  (Pa.) 

BrighUy,  N.  P..*..  Brightly's  Nisi  Prius  Re- 
ports (Pa.) 

Brock Brockenbrough  (U.  8.) 

Brock.  &  H... Brockenbrough  dc  Holmes 

(Va.) 

Brod.  &  B. •  Broderip     A     Bingham's 

English   Oommon   Pleas 
Reports. 

Brooke,  Abr. Brooke's  Abridgment 

Brown,   Adm. Brown's  Admiralty  (U.  8.) 

Brown,  Oh. ..Brown's  English  Ghancery 

Reports. 

Browna    •«••••»«••  Browne  (Pa.) 


Browne,  JttdLInterp.  Browne's  Judicial  Inter- 
pretation of  Oommon 
Words  and  Phrases. 

Brunner,  OoL  Gas.. .  Brunner's  Oollactad  Oases 
(U.  S.) 

BuU.  N.  P. Buller's  Law  of  Nisi  Prius. 

Bulst  Bulstrode's  Ens^ish  King's 

Bench  Beports. 

Bump.  Fraud.  Oonv.Bump  on  Fraudulent  Gon- 
Teyances. 

Burge,  Sur. Burge  on  Suretyship. 

Bum.   Burnett  (Wis.) 

Burr.    Burrows'    English    King's 

Bench  Reports. 

Burrill,  Giro.  Bv...Barrill  on  Gircumstantial 
Evidence. 

Burr.  L.  Diet BurriU's  Law  Dictionary. 

Burt  Beal  Prop....  Burton  on  Real  Property. 

Bush Busbee  (N.  0.) 

Bush.    Eq. Busbee's  Equity  (N.  0.) 

Bush Bush  (Ky.) 

B.  St  Aid. Barnewall  and  Alderson's 

English  King's  Bench 
Reports. 

B.  St  O.  ••»«•• Barnewall  and  OressweH's 

English  King's  Bench 
Reports. 

B.  &  0.  Gomp Bellinger  and  Gotton's  An- 
notated Ck>de8  and  Stat- 
utes (Or.) 

B.  it  ?••••«•••••••  Bosanquet  &  Pullei^s  Eng- 
lish O)nmion  Pleas  Re- 
ports. 

c 

CJab.  it  BL Gabab4  and  Ellis*  Quean's 

Bench  Reports. 

Gaines    Gaines  (N.  Y.)       _ 

Gaines,   Gas. Gaines'  Gases  (N.  Y.) 

(jal California. 

GaU Gall  (Va.)  ^    .. 

Galvln,  Lex. Galvin's    Lexicon    Juridl- 

cum. 

Gamp Gampbell's     English     Nisi 

Prius  Rqiorts. 

Gam.  &  N. Gameron     &     Norwood's 

Gonference  (N.  O.) 

Oar.    .....^ Oarolus  (as  22  4s  23  Oar. 

II). 

Oar.  Law  Repo8....0arolhia  Law  Repository 
(N.  0.) 

Oarr.  it  BI..^.««»..Oarrington  and  Marsh- 
man's  English  Nisi  Prius 
Reports. 

Gart Garter  (Ind.)         

C;ar.  it  K. Garrington  and   Klrwan's 

English  Nisi  Prius  Re- 
ports. _ 

Gar.  aeP. Garrington      St  ^  Payne's 

English  Nisi  Prius  Re- 
ports. 

Gasey   ..••»« Oasey  (PaO  _ 

G.  B English    Common     Bench 

Reports  (Manning,  Gran- 
ger it  Scott). 

O.  B.  (N.  8.) English    Oommon    Bench 

Reports,  New  Series,  by 
John  Scott 

O.  O.  A. .^..Oircuit  Gourt  of  Appeals 

(U.  8.) 

O.  B.  Green O.  E.  Green  (N.  J.) 

Gent   Diet Centu^  Dictionary. 

Gent  Law  J. Gentral  Law  JoumaL  Bt 

Louis,  Mo. 

Ghand. •  •  • .  Ohandler  (Wis.) 

Chan.  Sentinel  ....  (Chancery  Sentinel  (N.  Y.) 

Charlt,  R.  M R.  M.  Charlton  (Qa^ 

Oharlt,  T.  U.  P....T.  U.  P.  Charlton  (Ga.) 

Ghase   Ghasa  (IT.  8.) 

Ghase,    Steph.    Dig.^  «.    ^    .*  w^.    .. 

Ev.  Ghaoa  on  BtBghmuf  Digest 

of  Eridenoe. 

Oh.  DiT.....*« Ghancarr  Divlsloii,  BtogUsh 

Law  Reports. 


TABLB  OF  ABBREVIATIONS. 


Cheat.  CSo.  Bep..... Chester    County    Report! 
(Pa.) 

Cheyea    Cheves  (S.  C.) 

Cheyes,  Eq CbeveB'  Equity  (S.  O.) 

Chi.  L^.  N Chicago  Legal  News  (111.) 

Chip.,  D D.  Chipman  (Vt) 

Chip.,  N N.  Chipman  (Vt) 

Chit.  Bills Chitty  on  BUls. 

Chit.   Bl Chitty's  Edition  of  Black- 
stone's  Commentaries. 

Chit   Cont Chitty  on  Contracts. 

Chit  Cr.  Law Chitty's  Criminal  Law. 

Ch.  PI Chitty  on  Pleading. 

Cin.    R.., ••••Cincinnati  Superior  Court 

Reports  (Ohio) 

Cin.       Super.      CJt 
Rep'r    ••^•••••••Cincinnati  Superior  Oooit 

Reporter  (Ohio) 

Cir.  Ct  Dec Circuit  Decisions  (Ohio) 

CIr.  Ct.  R. Circuit  Court  Reports  (Ohio) 

City  Ct  R.. City  Court  Reports  (N.  Y.) 

City  Ct  R.  Supp...City  Court  Reports, Supple- 
ment (N.  Y.) 

City  H.  Rec. City  Hall  Recorder  (N.  Y.) 

Ciy.    Code CivU  Code. 

Ciy.  Code  Practice. .  Ciyil  Code  of  Practice. 

Ciy.  Prac  Act Ciyil  Practice  Act 

Ciy.  Proc.  R. Ciyil    Procedure    Reports 

(N.Y.) 

(31ancy»  Hush.  &  W.Clancy   on    Hosband    and 
Wife. 

Clark    Clark  (Pa.) 

Clarke    Clarke  (Iowa) 

Clarke,  Ch. Clarke's  Chancery  (N.  Y.) 

Clay's  Dig Clay's  Digest  of  Laws  of 

Alabama. 

Cleye.  Law  Rec.  ••  •  Cley eland    Law    Recorder 
(Ohio) 

Cleyc  Law  Rep..^.CIeyeland    Law    Reporter 
(Ohio) 

aifE.  •••. Clifford  (U.  S.) 

Co Ck>ke's      English      King's 

Bench   Reports. 

Code  Ciy.  Proc.  • .  •  C5ode  of  Oiyii  Procedure. 

Code  Cr.  Proc Code    of    Criminal    Proce- 
dure. 

Ck>de   Prac Code  of  Practice. 

Code  Proc   Code  of  Procedifre. 

Code      Pub.      Gen. 

Laws Code    of    Public    General 

Laws. 

Code       Pub.       Loc 
Laws Code  of  Public  Local  Laws. 

Code  R.  (N.  8.).... Code  Reports,  New  Series 
(N.Y.) 

Code  Rep Code  Reporter  (N.  Y.) 

Ck>de  Supp Supplement  to  the  Code. 

(3o.    Inst Coke's  Institutes. 

Coke •^•••Coke's      English      King's 

Bench  Reports. 

0>ld. Coldwell  (Tenn.) 

ColenL  Cas. Coleman's  Cases  (N*  Y.) 

Colem.  &  C  Cas.. ••Coleman  &  Caineo*  Oises 
(N.  Y.) 

Co.  Litt Coke  on  Littleton. 

Collier,  Partn.. CoIIyer  on  Partnership. 

CoUy C^Ilyer's     English     Chan- 
cery Cases. 

Colo. Colorado. 

Colo.    App Colorado  Appeals  Reports. 

Colo.  Law  Rep Colorado  Law  Reporter. 

Com.  Dig. 0>myn's     Digest     of     the 

Laws  of  England. 

Comm.    .^  •  Commentaries. 

Comp.  Laws Compiled  Laws. 

Comp.   St Compiled  Statutes. 

Comst Comstock  (N.  Y.) 

Comyn    Comyns'    Einglish    King's 

Bench  Reports. 

Conf .    R. Conference  Reports  (N^  O.) 

Cong.    ••••  Congress. 

Conn.    Connecticut 

ConsoL  St Consolidated  Statutes. 

Oust    Constitution. 

Const  Amend. Amendment    to    Oonstitu- 

tion. 


Const  U.  8.  Amend.  Amendment  to  the  Consti- 
tution of  the  United 
States. 

Con.    Sur. Connoly's  Surrogate  (N.Y.) 

C3ooke     Cooke  (Tenn.) 

CJook's  Pen.  Code  . .  Cook's  Penal  Code  (N.  Y.) 

Cooley,  Const  Lim.Cooley's  Constitutional 
Limitations. 

(3ooley,  Taz'n    •  •  • .  Cooley  on  Taxation. 

Cooley,  Torts (Cooley  on  Torts. 

Coop.  Eq.  PI Cooper's  Equity  Pleading. 

Co.    Rep Cake's      English      King^i 

Bench  Reports. 

Com.  Deeds Ck>mish  on  Purchase  Deeds. 

Ck)rni8h,       P  u  r  c  h. 

Deeds    Cf^rnlsh       on       Purchase 

Dcedi. 

Cow.    • Cowen  (N,  T,) 

CJow,  Cr.  Rep Cowan's  Criminal  Reports 

UN.  T.) 

Cowp. ••Cowpcr'B    English    King's 

B<!Dch  Reports. 

Cox     Cf'X  (Ark.) 

0>x    Cox'^     EngliBh    Chancery 

Cases. 

Ck>x,  O.  C!as. Cox's     English     Criminal 

Cases. 

Ck>xe  Coxe  (N.  JO 

C.  P.  Diy .  ••••«•••.  Conmion  Fleas  Division, 
English  Law  Reports. 

O.  P.  Rep Common    Pleas    Reporter 

(Pa.) 

Crabbe   Crabbe  (U.  8.) 

Crabb,     Eng.     Syn- 
onyms   Crabb's      English      Syno- 

nymes. 

Cr.  Act Criminal  Act 

Craig  &  P Craig  and  PhiUips'  English 

Chancery  Reports. 

Cranch     Cranch  (U.  S.) 

Cranch,   C.   O. Cranch's  Circuit  Court  (U. 

S.) 

Cranch,  Pat  Dec... Cranch's  Patent  Decisions 
(U.  S.) 

O.   Code •  •  Criminal  Code. 

Cr.  Law  Mag.^^.*^ Criminal  Law  Magazine 
(N.  J.) 

O.  Rob.  Adm.  ••••••  Charles  Robinson's  Eng- 
lish Admiralty  Reports. 

Cro.  Car. •..**•••  •Croke's  English  King's 
Bench  Reports  temp. 
Charles  I  (3  Cro.) 

Cro.    Bliz. Croke's     English     King's 

Bench     Reports,      temp. 
Elizabeth  (1  Cro.) 

Gromp.  Just^ ••••••  Crompton's  Office  of  Jus- 
tice of  the  Peace. 

Crompt Star    Chamber    Cases    by 

Crompton. 

Oomp.  A  J..  ••••••  Crompton  &  Jenris*  Eng- 
lish  Exchequer  Reports. 

O.  Prac.  Act Criminal  Practice  Act 

Cr.  Proc  Act Criminal  Procedure  Act 

Cr.  St Criminal  Statutes. 

Cruise's    Dig Cruise's  Digest  of  the  La w 

of  Real  Property. 

Ct  (31. Court  of  Claims  (U.  S.) 

Curt  Curteis  English  Ecclesias- 
tical Reports. 

Curt    Curtis  (U.  S.) 

Cush Cushing  (Mass.) 

Cush.  Law  &  Prac. 
Leg.  AsseuL Cushing's  Law  and  Prac- 
tice of  Legislative  Assem- 
blies. 

Cushm Cushman  (Miss.) 

Cyc  Law  &  Proc. . .  Cyclopedia  of  Law  end 
Procedure. 

Cyclop.    Diet Shumaker    &    Longsdorfs 

Cyclopedia  Dictionary 

O.  &  K..^ •  •  •  •  Carrington    and    Kirwan'e 

English   Nisi   Prius   Re- 
ports. 

0.  &?-•••• jL* Carrington     and     Payne's 

English  Nisi   Prius  Be- 
porta. 


TABLB  OF  ABBBBVIATIONa 


Dak ••••••••.Dakota. 

Dall.    (PaJ Dallas  (Pa.) 

Dall.  OJ.  S.) Dallas  (U.  S.) 

DalL  Dig. Dallam's  Digest  and  Opin- 
ions (Tex.) 

Dalj     Daly  (N.  Y.) 

Dana    • Dana  (Ky.) 

Dane's  Abr Dane's      Abridgment      oi 

^    .  »     ^     •«•     •     American  Law. 

Daniell,    Cb.    PI.   & 
Prac     Daniell's  Ohancery  Plead- 
ing and  Practice. 

Daniel,  Neg.  Inst. .  Daniel's  Negotiable  Instro- 

•^     .     ^     ^  ments. 

Davis,  Or.  Law Davis'  Criminal  Law. 

Dawson's  Code.  »•.*  Dawson's    Code    of    Qvil 

_  Procedure  (Colo.) 

Day Day  (Conn.) 

D.    p District  of  Columbia. 

D.   Chip D.  Chlpman  (Vt.) 

Deady    ....•...•••  Deady  (TJ.  S.j 

De  Gex,  F.  &  J....De  Gex.  Sisher  A  Jone^ 
English  Chancery  Re- 
ports. 

De  Gez,  Bi.  4e  Q..  • .  De  Gex,  Macnaghten,  and 
Gordon's   English  Chan- 

^  .  eery  Reports. 

Del Delaware. 

Del.    Ch Delaware  Chancery. 

Del.  Co.  R, Delaware  County  Reports 

(Pa.) 

Dem.  Snr. Demarest's  Surrogate  (N. 

Y.) 

Denfo    Denio(N.  Y.) 

Desaus. Desaussure's  Equity  (S.  0.) 

Desty,  Tax'iL Desty  on  Taxation. 

Dev.    Devereux  (N.  C.) 

Dev.  Ct  CL Devereux's  Court  of  Claims 

Dev.   Eg Devereux's  Equity  (N.  O.) 

Devi.   Deeds Devlin  on  Deeds. 

Dev.  &  B Devereux  de  Battle  (N.  O.) 

Dev.  &  B.  Eq. Devereux  de  Battle*!  Ba- 

uity  (N.  C.) 

Dick.    Dickinson  (N.  JT.) 

Dickens    Dickens'  Bngllcdi  Chancery 

Reports. 

Diet •  •  •  •  Dictionary, 

Dig.    Digest 

Dig.  Fla. .^Thompson's      Digest      of 

Dig.  L.  K Littell  and  Swigerfs  Di- 
gest of  Statute  Law 
(Ky.) 

Dill Dillon  (U.  SO 

Dillon,  Mun.  Corp...  Dillon  on  Municipal  Cor- 
porations. 

Disn. Disney  (Ohio) 

Dom.  CIt.  Law Domafs  Civil  Law. 

Doug.  •• Douglas*    English    King** 

_  Bench  Reports. 

Doug.   Douglass  (MIch4 

Dowl  St  L. Dowllng  A  Lowndes*  Eng- 

^     .    .  ^  lish  Ball  Court  Reports. 

DowL  4e  R. Dowling  and  Ryland's  Eng- 
lish   ECInifs    Bench    Re- 
^    ._  ports. 

Drake,  Attachm Drake  on  Attachment 

Dud.   Dudley  (Qa.) 

Dud.  Eq Dudley's  Equity  <S.  O.) 

Dud.  Law Dudley's  Law  (S.  C.) 

Duer • Dner's  Superior  Court  (N. 

Dup.  Jus. Duponeeau  on  Jurisdictioa 

_  of  tlnlted  States  Courts. 

Dutch.    DutcberJO^.  J.) 

Duv.   Duvall  (Kj.) 

Dyer •••••Dyer's      English     King** 

Bench  Reports. 


[East,  P.  a* 
Ecd.    R...« 


B.  a  L.. 


.Bases      English      King's 
Bench  Reports. 


Ed 

Edm.  Sel.  Cas.. 


E.   D.   Smith 

Edw.     


Edw.    Bailm 

Edw.  Bills  &N..< 
Edw.  Brok.  &  F., 


Edw.  Ch 

EU  BL  A  El.. 


Ells.   

Elliot  Deb.... 
Billot,    Supp.. 


Elliott  Roads  &  S. 


EUiott.  R,  R.. 
El.  &BL 


Emerig.  Ins. 

Enc  Amer. 

Enc  Brit 

Enc  Ins.  U.  S 

Enc.  PL  &  Prac. 

Bndlich,       Bldg. 
Ass'ns.  ••• 


East* s  Pleas  of  the  Crown. 

English  Ecclesiastical  Re- 
ports. 

Bnglish  Common  Law  Re- 
ports (American  Re- 
print). 

Edition. 

Edmonds*  Select  Cases  (N. 

B.  D.  Smith  (N.  Y.) 
King  Bdward  (as  4  Edw. 

Edwards  on  the  Law  of 
Bailments. 

Edwards  •n  Bills  and 
Notes. 

Edwards  on  F&ctors  and 
Brokers. 

Edwards'  Chancery  (N.  Y.) 

.Ellis,  Blackburn,  and  El- 
lis' English  Queen's 
Bench  Reports. 

Queen  Elizabeth  (aa  13 
Eliz.). 

,  Elliot's  Debates  on  the 
Federal  Constitution. 

Elliot  Supplement  to  the 
Indiana  Revised  Stat- 
utes. 

Elliott  OB  Roads  and 
Streets. 

Elliott  on  Ralboads. 

Ellis  and  Blackburn's  Eng- 
lish Queen's  Bench  Re- 
ports. 

.  Emerigon  on  Insurance. 

.  Encycfopfledla  Americana. 

,  Encyclopfledia  Britannica. 

.Insurance  Year^Book. 

.Encyclopedia  •f  Pleading 
and  Practice. 

Bndlich  on  Building  Asso- 
ciations. 

Bnglish  (Ark.) 

English  Common  Law  Re- 
ports (American  Reprint). 

English  Ecclesiastical  Re- 
ports (American  Reprint). 

English  Law  and  Equity 
Reports  (American  Re- 
print). 

Bquity. 

Brsklne's  Instltntes  of  the 
Law  of  Scotland. 

Bscriche's  Dictionary  of 
Jurisprudence. 

Bividence. 

English  Bxchequer  R^ 
ports  (Welsby,  Hurlstone 
&  Gordon). 

Extra  Session. 

Ellis  and  Blackburn's  Eng- 
lish Queen's  Bench  Re* 
ports. 


Falrf.     Fairfield  (Me.) 

Feame,  Rem Feame  on  Contingent  R^ 

mainders. 

Fed.    Federal  Reporter  (U.  8.) 

Fed.  Cas Federal  Cases  (U.  &) 

Femald,  Bug.  Syn-Femald'a  Bnglish  Syno- 
onyms  nyms. 

Finch,  Law Finch,  Sir  Henry;  a  Dis- 
course of  Law  (1769). 

Fish.  Pat  Cas.. •••Fisher's  Patent  Cases  (U. 
S.) 

Fish.  Pat  Rep Fisher's    Patent    Reports 

(U.S.) 

Fish.  Price  Cas... ••Fisher's  Prise  Oases  (U, 
S.) 

Fla.    Florida. 

Flip Flippin  (U.  S.) 

Fost Foster  (N.H.) 


Bug.  0.  L 

Bug.  Boc'R 

Bug.  Law  ft  Eq..., 


Ersk.   Inst.... 

Escriche,  Diet. 

Ev.   

ExdL    


Ex.  Sess. 
B.  ft  B... 


TABLB  OF  ABBBBVIATIONS. 


•  ••••••  •••••FoBter'i     ESngUflh    Orovn 

Law  or  Crown  CftMi. 

Foit  St  F. Footer  and  Finlason'a  Bnf- 

liah  Nisi  Prina  Reporta. 

Freem.   Freeman  (III.) 

Freem.  Gh. Fcaeman'a  Ohaneery  (Mlaa.) 

Freem.  Jadgm.*  ••••  Freeman  on  Judpnenta, 


Ga»   ••••Georgia. 

Gabb.  Cr.  Law Gabbetf  a  Criminal  Law. 

Ga.    Dec • .  Georgia  Dedalona, 

GalL     Gallison  (U.  8.) 

Gant^a  Dig. Gantt'a  (A  Caldwen'a)  Dl- 

geat  of  Statutes  (Ark.) 
GaT.  ft  H.  Rer.  St^^Gayln  and  Hord'a  Revla- 

ed  Statntea  and.) 

(3en.  Aaaem. .(Seneral  Aaaembly. 

Gen.    Lawa General  Lawa. 

Gen.    St..... General  Statntea. 

Geo.    King  George  (aa  15  Geo. 

Georgo   •  •  • .  • George  (Mlaa.) 

GH Gilfillan  (Minn.) 

Gilbert,  Tenurea. ...  Gilbert  on  Tennrea. 

Gill Gill  (Md.) 

Gill  &  jr. GUI  k  Johnson  (Md4 

Gilmaa Gilman  (111.) 

Gilmer   Gilmer  r^aJ 

Gilp.   Gilpin  (XJ.  S.) 

Gonld,  PL. ••••«.••  Gould  on  the  Princlplea  of 

Pleading  In  Ciyil  Actlona. 
Goold'a    Dig. Gk>u]d's    Dlgeet    of    Lawa 

(Arl£.) 
Grant,  Oaa.  •••••••  Granfa  Caaea  (Pa.) 

Grat.    »«••••  Grattan  (Va.) 

Gray  Gray  Qlaaa.) 

Green,  C  B. G.  IB.  Green  (N.  JJ 

Green,  Cr.  Law  R.. .  Green'a  (Mmlnal  Law  Bo- 

Dorts  fN.  Y.) 

Green,  H.  W. H.  W.  Green  (N.  J.) 

Green,  J.  S. J.  S.  Green  pi.  JJ 

Greene,    G. G.  Greene  (Iowa) 

GreenL Greenleaf  (Me.) 

Green!.  Grolae^  Real 
Proii. Greenleafa      Bditlon      «f 

Gmlse'a  Digest  of  Real 

Property. 

GreenL  Bt. Greenleaf  on  BTldence. 

Groai^   Bt..., Grosa*     Illinola    Compiled 

Lawa  (or  Statntea). 

H 

Haggi  • Haggard*a  Bngllah  Admi- 
ralty Reporta. 

Hagg.   Cona. Haggard'a    Bngllah    Oon- 

sistory  Reports. 

Hagg.  Bee.. •»«•••  .Haggard's  Bngllah  Bed*- 
aiaatlcal  Reports. 

Hale,  P.  O Hale'a  Pleas  of  the  Crown. 

HaU    t. Hall'a  Superior  Court  (N. 

Y.) 

Halleck,  Int  Law. .  Halleck'a  International 
Law. 

Hall,  Mas.  Law....HaU*8  Mexican  Law. 

Halst Halsted  (N.  J.) 

Halat  Oh.  ••.^....Halsted's  Chancery  (N.  J.) 

Ham.    Hammond  tOhio) 

Hand    Hand  (N.  7.) 

Handy    »«... Handy  (Ohio) 

Har.  (DeL) Harrington  (Del) 

Har.  Olich.) Harrington  (Mich.) 

Har.  (N.  J.) Harrison  (N.  J.) 

HavdiB Hardin  (SCy.) 

Hare   Hare'a  English  Vice  Chan- 

^  oellors'  Reports. 

Harp.   Harper  (S.  0.) 

Har&  S«. Harper's  Bavity  (&  a) 

Harris    ..«•••  Harris  (Pa.) 

Hart.  Dig.  •••••••«  Harlley'a  Digest  of  Lawa, 

(Tex.) 

Har.  ft  a HaiTla  ft  GUI  (Md.) 


Har.  ft  J. Harris  ft  Johnson  (Md.) 

Har.  ft  MgH. Harris  ft  McHenry  (Md.) 

Hash.  •.••••..•••.  Hasbrouck's  Reporta  (Ida* 
ho) 

Haak.   HaskeU  (U.  S.) 

Hata. HatseU's       Parliamentary 

Precedents. 
Haw.    ••••»«•••••. Hawaiian  Reporta. 

Hawk.    Hawkina*     Pleaa    of    the 

Crown. 

Hawk.  P.  a HawkinaT    Pleaa    of    the 

Crown. 

Hawka  •••• Hawks  (N.  C.) 

Hayea    •• Hayes'     Irish    Bxchequer 

Reports. 

Hayw.  (N.  C.) Haywood  (N.  C.) 

Hayw.  (Tenn.) Haywood  (Tenn.) 

Hayw.  ft  H. Hayward  ft  Haa^ton  (U. 

S.) 
Has.  Reg.  ..••••.. Hazard'a  Register  (Pa.) 
H.  BL Henry    Blackstone's    Eng- 
lish Common  Pleaa  Re- 
porta. 

Head    ...Head  (Tenn.) 

Helsk. HeiskeU  (Tenn.) 

Hemp. ..Hempstead  (IT.  S.) 

Hen ^'^  Henry   (aa  8  Hen. 

Hen.  St. Hening'a  Statutea  (VaO 

Hen.  ft  M Hening  ft  Munford  (va.) 

Harm.  Chat.  Mortg.  Herman  on  Chattel  Mort« 

gages. 

Hill fflU  (N.  T.) 

HIU,  Bq Hill's  Equity  (S.  O.) 

mil.   Law Hill'a  Law  (S.  C.) 

HiU'a  Ann.  Lawa. . .  HUl'a     Annotated      Laws 

(Or.) 
HIU  ft  D.  8iipp.....HiU  ft  Denlo,  Lalor'a  Sup- 
plement (N.  Y.) 

Hllt   HUton  (N.  Y.) 

HU.  Term  4,  WUL 
IV.    Hilary  Term  4,    William 

IV. 
HU.  Torta Hilliard   on   the   Law    of 

Torts. 
H.  L.  Caa. House    of    Lords'    Cases, 

English. 
Hobart »« •  •  •  Bobart's    English    King's 

Bench  Reports. 
Hodge,  Presbw  Law..  Hodge     on     Presbyterian 

Law. 
HofE.  Ch. Hoffman'a    Chancery    (N. 

Hoit  Land  Caa..  • . .  Hoffman'a  Land  Oaaea  (U. 
S.) 

Hohnea    ..••• Holmes  (U.  S.) 

Holt,  N.  P Holt's  English  Nlal  Prlus 

Reports. 

Holt.  Shlpp..^ Holt  on  Shipping. 

Hopk.  Ch Hopkins'  Chancery  (N.  Y.) 

Houat    Houston  (Del.) 

Houst  Cr.  Caa.. ...  Houston's  Criminal  Cases 
(Del.) 

How.    (Miss.) Howard  (Miss.) 

How.    Howard  (U.  S.) 

How.  Ann.  St HoweU'a  Annotated  Stat- 
ntea Qdlch.) 

How.  Prae. Howard'a  Practice  (N.  Y.) 

How.  PkaCi  (N*  8.).  Howard'a  Practice,  New 
Berlea  (N.  Y.) 

How.  St. HoweU'a  Annotated  Stat- 
utes (Mich.) 

How.  ft  H.  St Howard  and  Hutchinson's 

Statutea  (Miss.) 

HowaU,  N.  P. .HoweU'a  Nisi  Prius  Re- 
ports (Mich.) 

HoweU,  St  Tr.....HoweU'8  English  State 
Triala. 

Hughea  (Ky.) Hughea  ^y.) 

Hughea    Hughea  (U.  S.) 

Hume'a  Hiat  Bng. .  Hume's  History  of  Eng^ 
land. 

Humph.   ^..Humi^ey  CTemL,) 

Hun    Hun  (N.  Y.) 

Hurd'a  Ear.  St.. . . .  Hurd's  Ravlsed  Statntea 
(lU.) 

Hnri.  BondB..«.«..Hur]aton«  on  Bonda. 
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HurL  &  {^••••••••Hixrlstone     &     Goltman's 

Bnglish  Bxchequer  Re- 
ports. 

HnrL  &  G.*«««««*«Harl8tone  and  Gordon's 
Reports  (10,  11,  Eng- 
lish Bxchequer  Reports). 

HnrL  &  N.  •  •  •  • Hurlstone    and    Norman*s 

English  Bxchequer  Re- 
ports. 

Hutch.    Garr...*^ ••Hutchinson  on  Carriers. 

Hutch.  Code Hutchinson's  Code  (Miss.) 

I 

Idaho   •• Idaho. 

Ill Illinois. 

111.    App. Ulinois     AppeHats     Gonrt 

Reports. 

Imp.  Diet Imperial  Dictionary. 

Ind.     •••.  Indiana. 

Ind.   App. Indiana    Appellate    Court 

Reports. 

Ind.  T. Indian  Territory. 

Ins.  Law  J*. •»••••  Insurance  Law  Journal 
(Pa.) 

Inst   •  •  •  Coke's  Institutes. 

Intemat  Diet  ••••Webster's  International 
Dictionary. 

Interst  Com.  R.... Interstate  Commerce  Re- 
ports* 

Iowa  •••» Iowa. 

Ired.   Iredell's  Law  (N.  O.) 

Ired.  Bq^ ^.Iredell's  Equity  (N.  C.) 

J 

Jae.    •  •  • .  King  James  (m  21  Jac.  T). 

Jac,  Law  Diet  •  •  •  •  Jacob's  Law  Dictionary. 

Jagg.  Torts. Jaggard  on  Torts. 

Jarm.  Wills. Jarman  on  Wills. 

Jeff.    ^ Jefferson  (Ya.) 

J.  J.  Marsh J.  J.  Marsnall  (Ky.) 

Johns ••...Johnson  (N.  Y.) 

Johns.  Gas. Johnson's  Cases  (N.  Y.) 

Johns.   Ch.    Johnson's  Chancery  (N.  Y.) 

Johnson's  Quarto 
Diet    Johnson's  Quarto  Diction- 
ary. 

Jones    Jones  (Pa.) 

Jones,  CtuiL  Mortg.  Jones  on  Chattel  Mort- 
gages. 

Jones,  Eq »«••.  Jones'  Equity  (N.  C.) 

Jones,  Law Jones'  Law  (N.  C.) 

Jones,  Mortg Jones  on  Mortgages. 

Jones  &  S Jones  &  Spencer  (N.  Y.) 

Jour.  Jurifl. Journal  of  Jurisprudence. 

J.  Scott  (N.  S.) English     Common     Bench 

Reports,  New  Series  by 
John  Scott 
Jud.  Repos.  ••••»«•  Judicial  Repository  (N.  Y.) 


Kan. • Kansas. 

Kan.    App Kansas  Appeals. 

Kay  &  J..« Kay  and  Johnson's  Eng- 
lish Vice  Chancellors'  Re- 
ports. 

Keen   •  •  •  •  »^ Keen's  English  Rolls  Ck>urt 

Reports. 

Keener,  Quasi  Gout  Keener  on  Quasi  Con- 
tracts. 

Kel Sir  John  Kelyng's  English 

Crown  Cases. 

Kelly    Kelly  (Ga.) 

Kent,  Comm Kent's    Commentaries    on 

American  Law. 

Kern.    Keman  (N.  Y.) 

Keyes Keyes  (N.  Y.) 

Kirby  Kirby  iConn.) 

Kulp Kulp  (Pa.) 

Ky.   Kentucky. 

Kyd,  Corp. Kyd  on  Oorporationa. 

Ky.  Dec Kentucky  Decisions. 

Ky.  Law  Rep.  ••••Kentucky  Law  Roport«Bi 


K.&R.^ 


.  Kent  and  Raddiff's  Law  of 
New  York  ^vision  of 


L 

La.   • Louisiana. 

La.  Ann Louisiana  AnnuaL 

Lack.  Jur. Lackawanna  Jurist  (Pa.) 

Lack.  Leg.  N Lackawanna  Legal   News 

(Pa.) 

Lalor*  Supp.  ••••••Lalor's  Supplement  to  Hill 

&  Denio's  Reports  (N.Y.) 

Lane  Bar Lancaster  Bar. 

Lane.  Law  Rev.  • .  Lancaster  Law  Review. 

Lans Lansing  (N.  Y.) 

Lans.  Ch Lansing's  Chancery  (N.  Y.) 

Law  J.  Ch. Law  Journal,  New  Series, 

Chancery. 

Law  J.  Q.  B. Law  Journal,  New  Series, 

Queen's  Bench  (English). 

Law   Rep Law  Reporter  (Mass.) 

Lawson,     Rights, 
Rem.  dE  Pr. Lawson  on  Rights,  Reme- 
dies and  Practice. 

Law  T. English  Law  Times  Re- 
ports. 

Law  T.  (N.  S.).... English  Law  Times  Re- 
ports, New  Series. 

Ld.  Raym..  ..••••••  Lord    Raymond's    English 

King's  Bench  Reports. 

Lea  ^  Lea  (TennO 

Leach,  Or.  Gas.... .Leach's  English  Grown 
Cases 

Leach's  C  L. Leach's' Club  Cases,  Lon- 
don. 

L.   Ed. ••  Lawyers'  Edition  Supreme 

Court  Reports. 

Xjee   ...•••  m^  •••...  JLiCe  iv>ai*^ 

Leg.  Chron. Legal  Chronicle. 

Leg.    Gas Legal  Gazette  (Pa.) 

Leg.  Gas.  R. Legal     Gazette     Reports 

(?a.) 

Leg.  Int   Legal  Intelligencer  (Pa.) 

Leg.   News Legal  News.  Chicago. 

Leg.  Gp Legal  Gpimons. 

Leg.  Rec.  Rep Legal  Record  Reports. 

Leg.  Rep.   « Legal  Reporter  frenn.) 

Leg.  dE  Ins.  Rep.... Legal  &  Insurance  Re- 
porter. 

Lehigh     VaL     Law 
Rep.    Lehigh    Valley    Law   Re- 
porter. 

Leigh    Leigh  (Va.) 

Leigh  dE  C. Leigh  and  Caye's  English 

Crown  Cases. 

Leon.    • Leonard's  English   King's 

Bench  Reports. 

LilL  Ah. Lilly's      Abridgment      or 

Practical  Register. 

Litt    .Ml Coke  on  Littleton. 

Litt    Littell  (Ky.) 

Litt  Comp.  Laws.. .  Littell's  Statute  Law  (Ky.) 

Litt  Sel.  Gas. Littell's  Select  Gases  (Ky.) 

L.  J.  Ch. Law  Journal.  New  Series, 

Chancery,  English. 

Loc  Acts...^ Local  Acts. 

Loc  Laws Local  Laws. 

Long,  Irr. Long  on  Irrigation. 

Low.   Lowell  (U.  S.) 

Lower  Ct  Dec  ....  Lower  Ck>urt  Decisions 
(Ohio) 

L.  R.  A. •••.  Lawyers'  Reports  Annotat- 
ed. 

L,  R.  App.  Gas.... .English  Law  Reports,  Ap- 
peal Cases,  House  of 
Lords. 

L.  R.  G.  P English      Law      Reports, 

Common  Pleas. 

L.  R.  Eq English  Law  Reports,  Bq- 

L.  R.  Ex.  Gas..  •»«•  English  Law  Reports,  Bx- 
chequer. 

Lb  B.  Bxcfa. English  Law  Reports,  Bx- 
chequer. 
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I4.  B.  H.  Li ItegUth      Law      Beporti, 

BngliBh  and  Iriah  Appeal 
Caaea. 

L^  B.  H.  L.  Se....«Bngliah  Law  Reports, 
Scotch  and  Dirorce  Ap- 
peal Gases. 

Lb  B.  Prob.  &  Diy..  English  Law  Reports*  Pro- 
bate and  DlYorce. 

Lu  B.  Ptov.  dE  Diy.  •  See  L.  B.  Prob.  de  DIy. 

Lb  B.  Q.  B .•••Bngllsh      Law      Reports, 

Queen's  Bench. 

Los.  Law  T.  ••••••  Lnieme  Law  Times  (Pa.) 

Lna.  Let.  Obc  ••••Lnseme  Legal  Obserrer 
(Pa.) 

La&  Leg.  Beg. Loseme     Legal    Begister 

(Pa.) 

M 

McAIL    McAllister  (U.  8 j 

MacArthnr    MacArthnr  0,  0.) 

MacArthnr^PatOas.MacArthnr'B  Patent  Oases 

(U.  S.) 
MaeAithnr  de  M.  •  •  MacArthnr  &  Mackey  (D. 

McOahon   ..^^.....McCahon  (Kan.) 

McGart.   McOarter  (N.  J.) 

McCJartj,  CSt.  Proc.  Mccarty's     Civil      Proce- 
dure Reports  (N.  Y.) 
McClain,  Or.  Law. .  McClain's  Criminal  Law. 

McCleL  Dig. McClellan's  Digest  of  Laws 

(Fla.) 

McCord    McCord's  Law  (S.  0.) 

McOord,  Eq McCord's  Bquibr  (S.  0.) 

McCrary    .......... McCrary  (U.  S.) 

McOoL  Diet  ••^••McCuUoch's  Commerdal 
.  Dictionary. 

HcGloin McGloin  (La.) 

McKelvey*  Er.  ••••McKelYey  on  Brldenca. 

Mackey    Mackey  (D.  0.) 

McLean   McLean  (U.  S.) 

McMul McMuIlan  (S.  0.) 

McMni  Bq. McMnllan's  Equity  (a  C.) 

•»«•••  Manning  (Mich.) 

Dig. Mansfield's  Digest  of  8ta^> 

utes  (Ark.) 

O.  A  8. Manning,     Grange]^     and 

Scott's  English  Common 
Pleas  Reports. 
Man.  Unrep.  Gas.. .Manning's  Unreported  Oas- 
es (La.) 

Man.  db  O. •  •  Manning      A      Granger's 

English   Ck>nunon   Pleas 
Reports. 
Marsh.  Marshall's    English    Com- 
mon Pleas  Reports. 

Marsh.,  A.  K. A.  K.  Marshall  (Ky.) 

Marsh..  J.  J. J.  J.  Marshall  (Ky.) 

Mart.  CNT.  C.) Martin  (N.  C.) 

Mart.  (N.  S.) Martin's  New  Series  JLa.) 

Mart  (O.  8.) Martin's  Old  Series  (La.) 

Mart  &  Y. Martin  &  Yerger  (Tenn.) 

Marr.   •»«••.•  Marvel's  Reports  (Del.) 

Mason    Mason  (U.  S.) 

Mass.    Massachusetts. 

Manle  &  8.. •••»«•  .Maule  and  Selwyn's  Eng- 
lish  King's   Bench   Re- 

Maxw.  Adv.  Gram.  •  W.  H.  Maxwell's  Advanoed 
Lessons  in  English  Gram- 
mar. 

Md.     Maryland. 

Md.  Ch. ••••Maryland  Chancery. 

Me Maine. 

Mees.  dE  W^.  • Meeson  and  Welsby's  Eng- 
lish Exchequer  ueports. 

Meigs   •••• Meigs  (TennO 

Mer.  Merlvale's  English  Chan- 
cery Reports. 

Mete  CSj.) Metcalfe  jKy.) 

Mete.  (Mass.)   Metcalf  (Mass.) 

Mich.    Michigan. 

Mich.  N.  P Michigan  Nisi  PriuB. 

Miles    Miles  (Pa.) 

Mill,  Const Mill's  Constitutional  Re- 
ports (S.  C.) 


Biiller,  Const  •••••Miller  on  the  ConstltntioB 
of  the  United  States. 

MUler's  Code Miller's  Revised  and  An- 
notated Code  (Iowa) 

Mills'  Ann.  St .  •  •  •  •  Mills'  Annotated  Statntea 
(Colo.) 

Mill,  db  y.  Code..^.Milliken  &  Vertrees'  Code 
(Tenn.) 

Mhin.   Minnesota. 

Minor Mmor  (Ala.) 

Minor,  Inst  Minor's  Institutes  of  Com- 
mon and  Statute  Law. 

Misc.  Laws Miscellaneous  Laws  (Or.) 

Misc.  Rep.  ..••••..  Miscellaneous  Reports  (N. 
Y.) 

Miss Mississippi. 

Mitf.  Eq.  PL Mitf ord^  Equity  Pleading. 

Mo Missouri. 

Moak.  Eng.  R Moak*s  English  Reports. 

Mo.  App. Missouri  Appeal  Reports. 

Mo.  App.  Rep'r  • . .  Missouri  Appellate  Report- 
er. 

Mod.  Modem    Reports,   English 

King's  Bench. 

Monag. Monaghan  (Pa.) 

Mon.,  B A. .  B.  Monroe  (Ky.) 

Mon.,  T.  B T.  B.  Monroe  (Ky.) 

Mont    Montana. 

Mont  dE  B Montagu  de  Bllgh's  Eng- 
lish Bankruptcy  Reports. 

Month.  Law  Bnl... Monthly  Law  Bnllethi  (N. 
Y.) 

Montg.      Ca      Law 

Rep'r ••••Montgomery  County  Law 

Reporter  (Pa.) 

Moody,  Or.  Cas.  •••  Moody's  Crown  Cases, 
Enalish  Courts. 

Moody  &  M Moody  and  Malkin's  Eng^ 

lish  Nisi  Prius  ReporU. 

Moore Moore  (Ark.) 

Moore,  Presb.  Dig..  Moore's  Presbyterian  Di- 
gest 

Moreau  &  Carleton's 

PartidsA •••Moreau      and      Carleton's 

Laws  of  Las  8i6t6  Par- 
tidas  in  force  in  Louisi- 
ana. 

Mor.  PriT.  Corp.. ••Mora wets  on  Private  (Cor- 
porations. 

Morrell,  Bankr.  Ca8.M!orreirs    English    Bank- 
ruptcy Cases. 

Morris    Morris  (Iowa) 

Morse,  Banks  ••••••Morse    on    the    Law    of 

Banks  and  Banking. 

Mun.  Code.. ..»••••  .Municipal  Code, 

Munf.     Munford  (Va.) 

Murfree,  Oil,  BondsMurfree  on  Official  Bonds. 

Murph Murphev  (N.  C.) 

Murray's  Eng.  Diet.  Murray's  English  Diction- 
ary. 

MyL  ft  C. Mylne  A  Craig's   English 

Chancery  Reports. 

Myl.  dc  K •••..Mylne  and  Keen's  English 

Chancery  Reports. 

Myr.  Prob. Myrick's     Probate    Court 

Reports  (CaL) 

N 

Nat  Bankr.  Law. .National  Bankruptcy  Law. 

Nat  Bankr.  R. National  Bankruptcy  Reg* 

ister  (IT.  S.) 

N.  B.  R...^^^ National  Bankruptcy  Reg^ 

ister  (U.  8.) 

N.  C. North  Carolina. 

N.  C.  Term  R...^. North  Carolina  Term  Re- 
ports. 

N.    Chip N.  Chipman  (Vt) 

N.  D North  Dakota. 

N.  B. .H. .  Northeastern  Reporter. 

Neb.    •......••••.•  Nebraska. 

Nev.    Nevada. 

Newb.  Adm Newberry's  Admiralty  (U. 

S.) 

Newell,  Defam.  •  •  • .  Newell  on  Defamation, 
Slander  and  Libel. 
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N.  H*  ••••••••••»•  New  ECampshirak 

Nix.  Dif; Nixon's    Digest    of    Laws 

(N.  J.) 

N.  J.  Bq.  •••^•••••New  Jersey  Equity. 

N.  J.  Law New  Jersey  Law. 

N.  J.  Law  J New  Jersey  Law  Journal. 

N.  M New  Mexico. 

Nisi  Prius  &  Gen.  T. 

Rep. Nisi     Prina     &     General 

Term  BeporU  (Ohio) 

Norrls    Norris  (Pa.) 

Northam.  Law  Rep..  Northampton  County  Law 
Reporter  (Pa.) 

Northumbu  Go.  Leg. 

N Northumberland       County 

Legal  News  (Pa.) 

Nott  &  McC. Nott  &  McCord  (S.  0.) 

N.  R.  L. Revised  Laws  1813  (N.  Y.) 

N.  S New  Series. 

N.  W.  .  •  »« Northwestern    Reporter.. 

N.  Y New  York. 

N.  Y.  Ann.  Cas.  •  • .  New  York  Annotated  Cas- 
es. 

N.  Y.  Cr.  R. New    York    Criminal    Re- 
ports. 

N.  Y.  Dally  Reg... .  New  York  Daily  Register. 

N.  Y.  Law  J New  York  Law  Journal. 

N.  Y.  Leg.  Obs.  ....  New  York  Legal  Observer. 

N.  Y.  St  Rep New  York  State  Reporter. 

N.  Y.  Super.  Ct....New  York  Superior  Court. 

N.  Y.  Supp..  ••••••  New  York  Supplement. 


O.  C.  D.  Ohio  Circuit  Decisions. 

Ohio   Ohio. 

Ohio  Cir.  Ct  R. . . .  Ohio  Circuit  Court  Re- 
ports. 

Ohio   Dec. Ohio  Decisions. 

Ohio  Law  J.  ..«••. .  Ohio  Law  JoumaL 

Ohio  L^.  N.. . .  •  • . .  Ohio  Legal  News. 

O.  L.  D. ....Ohio    Lower   Court   Deci« 

sions. 

Ohio  N.  P. Ohio  Nisi  Prius. 

Ohio  St. Ohio  State. 

Ohio    S.    ft    C.    P. 
Dec     Ohio    Superior   and    Com- 
mon Pleas  Decisions. 

Okl Oklahoma. 

Olcott     Olcott  (U.  S.) 

Op.  Attys.  Gen. ....  Opinions  of  the  United 
States  Attorneys  Gen- 
eral. 

Or.    Ore;?on. 

O.  S Old  Series. 

Outerbridge Outerb ridge  (Pa.) 

Overt.  ••»« Overton  (Tenn.) 


Pac    •••.Pacific  Reporttsp. 

Pa.  Co.  Ct.  R. Pennsylvania  County  Court 

Reports. 

Pa.  Dist  R. Pennsylvania  District  Re- 
ports. 

Pa.    Pennsylvania  State. 

Paige    Paige's  Chancery  (N.  Y.) 

Paine    Paine  (U.  S.) 

Pa.  Law  J Pennsylvania  La w  Journal. 

Paley,  Ag Paley    on    Principal    and 

Agent  (or  Agency). 

Pamphl.    Laws Pamphlet  Laws. 

Parker,  Cr.  R Parker*s  Criminal  Reports 

(N.  Y.) 

Pars.  Bills  &  N.... Parsons  on  Bills  and 
Notes. 

Pars.  Cont Parsons  on  (Contracts. 

Pars.  Eq.  Cas. Parsons'      Select     Equity 

Cases  (Pa.) 

Para.  Mar.  Law.  • . .  Parsons  on  Maritime  Law. 

Partidaa  •••••....•.  Morea  u  and  Carleton's 
Laws  of  Las  Si6t6  Par- 
tidns  in  force  in  Loulsi- 


Paaeh.  Dig. Pascliars  Texam  Digest  of 

Decisions. 
Pa.  Super.  Ct.  •  »•  •  Pennsylvania         Superior 

Court  Reports. 

Pat.    Peterson's  Laws. 

Pat  ft  H. Patton  ft  Heath  (Ya.) 

Pears. Pearson  (Pku) 

Peck  ail.) Peck  (lU.) 

Peck  (Tenn.) Peck  (Tenn^ 

Pen.  0>de Penal  (3ode. 

Penning.  .•••• Pennington   (N.  J.) 

Penny Penuypaoker  (Pa.) 

Pen.  ft  W Penrose  S&  Watta  (Fa.) 

Pepper    ft    L.    Dig. 
LAwm Pepper  and  Lewii^  Digeal 

of  Laws  (Pa.) 

Perry,  Trusts Perry  on  Trusts. 

Pet Peters  (U.  8.) 

Pet  Adm.  •..«....  Peters'  Admiralty  (U.  S.) 
Pet  C.  a Peters'  Circuit  Court  (U, 

S.) 

Petersd.  Ab.   Petersdorff's    Abridgment. 

P.  F.  Smith P.  P.  Smith  (Pa.) 

Phila.   Philadelphia  (Pa.) 

Phil ^ Phillips'  Law  (N.  O.) 

Phil.  Ch. Phillips'  English  Chancery 

Reports. 

Phil.  Eq Phillips'  Equity  «i.  C.) 

Phil.  Ev Phiilipps  on  Bvidenoe. 

Phil.  Ins Phillips'  Law  of  Insurance. 

Pick Pickerinpr  (Mass.) 

Pickle  •..•»« Pickle  (Tenn.) 

Pike    Pike  (ArkJ 
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& 

The  character  ^'ft^  means  the  same  as 
the  word  "and,''  and  may  be  used  synony- 
moTisly  with  **and"  as  an  abbreviation  of 
sach  word.  Brown  t.  State,  16  Tex.  App. 
245,  248;  Stewart  t.  State,  34  South.  818, 
821,  137  Ala.  33;  Commonwealth  v.  Olark, 
58  Mass.  (4  Cush.)  596,  597. 

The  sign  '*&^  Is  held  and  used  to,  mean 
"and"  by  thousands  who  do  not  recognize  it 
as  the  Middle  Ages  manuscript  contraction 
for  the  Latin  "et"  Lorah  v.  Nissley,  156 
hi,  329,  331,  27  Atl.  242. 

The  sign  "&"  as  used  in  an  indictment 
instead  of  the  word  *'and"  does  not  render 
the  indictment  defectiye.  Pickens  ▼•  State, 
58  Ala.  364. 

An  indictment  Is  not  defective  in  nsing 
the  sign  '•&"  Instead  of  the  word  "and."  In 
his  appendix  to  his  unabridged  dictionary, 
onder  the  title  "Miscellaneous,"  Mr.  Webster 
makes  the  sign  or  abbreviation  "&"  mean 
the  same  as  the  word  "and,"  and  Mr.  Rich- 
ardson in  his  dictionary  gives  many  illustra- 
tions from  the  old  English  authors  under  the 
word  "and"  showing  that  the  sign  "&"  was 
used  synonymously  with  "and"  as  an  abbre- 
viation *f or  the  word  "and."  This  sign  of  ab- 
breviation has  come  down  to  us,  sanctioned 
by  age  and  common  use  for  perhaps  centu- 
ries, and  is  used  even  at  this  day  In  written 
instruments,  in  daily  transactions,  with  such 
frequency  that  it  may  be  said  to  be  a  part 
of  our  language  when  it  is  writtea  It  is 
better  that,  in  writing  indictments,  all  words 
be  written  in  full,  but  we  see  no  sufficient 
reason  for  holding  the  indictment  vicious  be- 
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cause  of  this  matter.     Molton  t.  State,  16 
8.  W.  423,  29  Tex.  App.  527. 

&0. 

"Ac."  indicates  "and  so  forth."  and  is 
English,  although  borrowed  from  the  Latin. 
Berry  v.  Osbom,  28  N.  fi.  (8  Fost.)  279,  288. 

The  character  "&c."  has  received  in  use 
the  same  signification  as  was  accorded  the 
phrase  "et  cetera."  That  has  been  consider- 
ed by  lexicographers  as  its  equivalent,  and 
for  that  reason  it  has  been  stated  by  Wor- 
cester that  these  words,  and  also  the  con- 
traction, "etc.,"  or  "Ac.,"  denote  "and  others 
of  the  like  kind;  and  the  rest;  so  forth;  and 
so  on."  Lathers  v.  Keogh  (N.  Y.)  89  Hun, 
576,  579. 

"&c,"  implies  some  other  necessary  mat- 
ter. Coke.  As  used  in  the  resolutions  of 
the  directors  of  a  certain  railroad  com- 
pany authorizing  a  mortgage  of  the  road, 
and  its  property,  "&c„"  it  would  apply  to 
the  franchises  of  the  road.  Bardstown  &  L. 
B.  Go.  V.  Metcalfe,  61  Ky.  (4  Mete.)  199,  211, 
81  Am.  Dec.  54L 

In  an  entry  on  "The  Old  Purchase  Blot- 
ter" of  the  commonwealth  of  Pennsylvania 
that  "Ingersoll,  &c.,  paid  purchase  money," 
on  certain  warrants  for  land,  the  sign  "&c.," 
without  explanation,  means  nothing,  and  may 
be  disregarded.  Smith  v.  Walker,  98  Pa.  133, 
140. 

In  decree. 

The  character  "Ac.,**  as  used  in  a  decree, 
reciting  that  the  case  was  heard  on  the  bill. 


Ao 


demurrer,  ansTC'er,  exhibit,  *•&€.,"  refers  to 
the  replication,  as  every  tiling  else  in  the 
record  is  specifically  referred  to  in  that  con- 
nection.   Coles  T.  Hurt,  75  Va.  880,  884. 

Im  plaadias* 

"&c./'  as  used  In  a  petition  in  an  action 
for  damages  to  furniture,  **&c.,"  cannot  be 
construed  as  a  designation  of  coffee,  sugar, 
and  applea  Whitmore  ▼•  Bowman,  4  O. 
Greene,  148,  149. 

As  used  in  a  plea  of  the  general  issue, 
*'and  of  this  he  puts  himself  upon  the  coun- 
try, &c.,"  according  to  Lord  Mansfield,  means 
every  necessary  matter  which  ought  to  be 
expressed,  which  is  its  utmost  office.  Dick- 
erson  v.  Stoll,  24  N.  J.  Law  (2  Zab.)  550,  553; 
Everitt  V.  De  Groff  (N.  Y.)  1  Cow.  213,  214. 
And  it  will  not  be  taken  to  mean  ''and  the 
plaintiff  or  defendant  doth  likewise."  Dick- 
erson  t.  Stoll,  24  N.  J.  Law  (2  Zab.)  550, 
553. 

Im  reoogiiisaiioe* 

A  recognizance  conditioned  for  defend- 
ant's "appearance,  &c.,  at  my  office  at  a  cer^ 
tain  day,"  construed  to  mean  the  usual 
phrase,  **and  not  depart  without  leave." 
Commonwealth  v.  Ross  (Pa.)  G  Serg.  &  R. 
427,  42& 

Im  wilL 

In  a  will  by  which  the  testatrix  au- 
thorized a  certain  person,  to  withdraw  the 
contents  of  her  bank  book  to  be  disposed  of, 
part  for  her  burial  and  funeral  expenses  and 
the  residue  for  charitable  purposes,  masses, 
"&c.,"  "&c"  is  equivalent  to  "etc.,"  or  "et 
cetera,"  and  imports  other  purposes  of  a  like 
character  to  those  which  have  been  named, 
and  does  not  Import  that  the  trustee  may  ap- 
ply the  property  to  other  purposes  not  char- 
itable at  his  discretion,  but  he  must  apply 
it  to  charitable  purposes.  In  re  Schouler, 
134  Mass.  426,  427. 


&C0. 

"&  Co.**  is  apt  to  mean  nothing.  The 
addition  of  "&  Co."  to  a  person's  name  raises 
no  presumption  of  the  existence  of  a  part- 
nership, in  the  absence  of  a  statute  prohibit- 
ing any  individual  from  doing  business  under 
the  name  and  style  of  a  firm.  Schroeder  y. 
Turner,  13  AtL  331,  332,  68  Md.  506. 

**A  Co.,"  in  a  state  where  there  is  no 
statute  prohibiting  the  use  of  a  name  or  an 
abbreviation  to  do  business  under  other  than 
that  of  the  individual,  does  not  create  a 
necessary  presumption,  when  used  after  a 
dealer's  name,  that  he  has  a  partner,  or  that 
such  title  includes  more  than  one  person. 
Brennan  v.  Pardridge,  85  N.  W.  86,  87,  67 
Mich.  449. 
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O,  as  used  In  a  note  reciting  "Int  O 
6  %  p.  a.,"  'is  known  and  recognized  among 
commercial  people  and  business  men  as 
standing  for  the  word  'at' "  Belford  v.  Beat- 
ty,  34  N.  E.  254,  255, 145  111.  414. 


The  adjective  ''a"  is  commonly  called 
the  indefinite  article,  and  so  called  because 
It  does  not  define  any  particular  person  or 
thing.  According  to  Webster  the  adjective 
means  "one"  or  "any,"  but  less  "emphatical- 
ly than  either."  He  also  says  it  is  placed 
before  nouns  of  the  singular  number  denoting 
an  individual  object  or  quality  individual- 
ized; and  quality  is  defined  as  "(1)  the  con- 
dition of  being  of  such  a  sort  as  distinguish- 
ed from  others;  (2)  special  or  temporary 
character;  profession,  occupation."  State  v. 
Martin,  30  S.  W.  421,  42%  423,  60  Ark.  343, 
28  L.  R.  A.  153. 

As  any. 

The  article  "a"  is  not  necessarily  a  singu- 
lar term.  It  is  often  used  in  the  sense  of 
any,  and  when  so  used  may  be  applied  to 
more  than  one  individual  object  Thus  in 
an  assignment  for  the  benefit  of  creditors, 
authorizing  an  extension  of  time  for  creditors 
to  become  parties  as  the  trustees  should  al- 
low by  "a"  writing,  does  not  limit  them  to 
one  writing  or  extension,  but  means  any 
writing.  National  Union  Bank  v.  Copeland, 
4  N.  B.  794,  795,  141  Masa  257,  267. 

Where  a  person  contracted  to  lease  for  a 
certain  purpose  "a  room  that  is  improved 
and  suitable,"  he  does  not  bind  himself  to 
furnish  a  particular  room,  but  fulfills  his 
contract  if  he  provides  additional  room,  im- 
proved and  suitable.  Thompson  y.  Stewart, 
14  N.  W.  247,  248,  60  Iowa,  225. 

In  Agricultural  Holdings  (England)  Act 
1883  (46  &  47  Vict  c.  61,  «  52),  declaring 
that  "no  person  shall  act  as  bailiff  to  levy 
any  distress  or  other  holding  to  which  the 
act  applies  unless  authorized  to  act  as  a 
bailiff  by  a  judge  of  'a'  county  court,"  the 
word  "a,"  as  used  in  the  phrase  "a  county 
court,"  was  not  intended  to  specify  a  par- 
ticular, but  should  be  construed  as  meaning 
any,  county  court  In  re  Sanders^  54  Law 
J.  Q.  B.  331,  333. 

The  term  "a  judge,"  in  Gen.  St  c.  47, 
art.  1,  S  22,  providing  that  "a  judge"  may 
cause  any  house  or  building  to  be  searched 
for  the  protection  of  gambling  tables,  etc.,  is 
equivalent  to  "any  judge,"  and  comprehends 
an  entire  class,  and  cannot,  without  dis- 
torting its  meaning,  be  restricted  in  its  ap- 
plications to  judges  of  county,  city,  and 
police  courts;  and  therefore  the  judge  of 
the  Louisville  law  and  equity  court  has  au- 
thority to  issue  a  warrant  for  such  a  search. 
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Ck>inmonwealtli  y.  Wetzel  2  S.  W.  123,  12S, 
84  Kj.  537. 

Within  the  section  ef  the  constitution 
providing  that  when  a  person  dies  intestate 
his  estate  shall  be  divided  among  his  chil- 
dren and  widow,  "a  person*'  is  a  general 
term;  it  means  •'any  person."  It  therefore 
equally  includes  persons  who  are  sole  tenants 
and  persons  who  are  tenants  in  connection 
with  others,  as  tenants  in  common,  tenants 
in  coparceny,  and  joint  tenants.  Lowe  y. 
Brooks,  24  Ga.  325,  827. 

As  mkj. 

In  a  conveyance  the  description  of  the 
property  as  "a  house  and  lot  of  land  sit- 
uated on  Amity  St,  Lynn,  Mass.,"  contained 
in  a  contract  to  convey,  construed  to  relate 
to  an  estate  owned  hy  the  party  contracting 
to  convey;  and  though  there  were  several 
lots  of  land,  with  houses,  on  Amity  street, 
the  description  might  be  applied  to  a  par- 
ticular house  and  lot  so  situated  and  so 
owned.  If  the  party  who  enters  into  the 
agreement  in  fact  owned  a  parcel  answering  | 
the  description,  and  only  one  such,  that ' 
must  be  regarded  as  the  one  to  which  the 
description  refers.  With  the  aid  of  this  pre- 
sumption, the  words  "a  house  and  lot"  on  a 
street,  where  a  party  who  uses  the  language 
only  owns  one  estate,  are  as  definite  and  pre- 
cise as  the  words  "my  house  and  lot"  would 
be— a  description  the  suflaciency  of  which 
has  been  placed  beyond  all  doubt  by  very 
numerous  authorities.  Hurley  v.  Brown,  98 
Mass.  545,  547,  96  Am.  Dec.  671;  Scanlan  v. 
Oeddes,  112  Mass.  15,  17;  Kitchen  v.  Her- 
ring, 42  N.  0.  190,  191;  Lente  v.  Chirke,  1 
South.  149,  152,  22  Fla.  515. 

A  contract  for  the  sale  of  land  in  which 
the  vendor  agreed  to  sell  "a  tract"  of  nine 
acres  and  66  poles  near  the  junction  does 
not  specify  any  tract  of  land,  the  words  "a 
tract"  not  being  equivalent  to  "my  tract," 
and  is  therefore  indefinite,  since  the  de- 
scription might  apply  with  equal  exactness 
to  any  one  of  an  Indefinite  number  of  tracts. 
Dobson  V.  Litton,  45  Tenn«  (5  Cold.)  616,  619. 


If  used  in  an  Instruction  that  though 
plaintiff  was  negligent  he  was  not  precluded 
from  a  recovery,  unless  his  negligence  was 
**a"  proximate  cause  of  the  injury,  the  "a" 
would  have  meant  one,  or  one  of  the  class,  or 
one  of  the  two  contributing  causes,  and 
hence  should  have  been  used  In  place  of  the 
definite  article  "the."  Wastl  v.  Montana 
Union  By.  Co.,  61  Pac.  9,  15,  24  Mont  159. 

A  covenant  not  "to  erect  any  building" 
except  "a"  private  dwelling  house  will  be 
construed  not  merely  to  limit  the  class  of 
building  accepted,  but  to  authorize  only  one 
of  that  class.  Smith  v.  Standing,  82  SoL  J. 
734. 


Under  a  deed  of  settlement  of  a  joint- 
stock  company  providing  that  it  might  incur 
a  debt  not  exceeding  a  certain  sum,  and 
might  issue  "a"  note  therefor,  the  company, 
having  contracted  a  debt  to  that  amount, 
was  not  precluded  from  giving  security  for 
it  by  several  notes  instead  of  a  single  note. 
Thompson  v.  Wesleyan  Newspaper  Ass'n,  8 
C.  B.  849,  861. 

The  phrase,  "a  chain  cable  of  any  size," 
in  the  specification  for  a  patent  which  recites 
that  it  will  raise  "a  chain  cable  of  any  size,** 
is  to  be  construed  as  meaning  that  the  wind- 
lass will  raise  one  cable  of  any  shse  only. 
"A"  applies  to  one  only,  and  at  all  events 
the  phrase  is  capable  of  that  meaning.  "I 
see  nothing  in  the  word  that  necessarily  in- 
dicates the  contrivance  to  be  for  fitting 
more  than  one  cable."  ECastlngs  v.  Brown, 
1  El.  &  Bl.  450,  454. 

Const  art  7,  f  13,  provides  that  the 
state  shall  be  divided  into  circuits,  for  each 
of  which  a  judge  shall  be  elected.  It  was 
held  that  such  section  did  not  prevent  the 
legislature  from  providing  for  an  additional 
judge  for  a  circuit  State  v.  Martin,  80  S. 
W.  421,  423,  60  Ark.  343,  28  L.  B.  A.  153. 

As  the. 

A  verdict  finding  defendant  guilty  of 
writing  and  publishing  "a  bill"  of  scandal 
is  insufficient  to  sustain  a  judgment  as  the 
finding  of  him  guilty  of  publishing  "a  bill" 
did  not  amount  to  a  finding  of  publishing 
*the  bill"  charged  in  the  indictment  Sharff 
V.  Commonwealth  (Pa.)  2  Bin.  514,  519. 

In  a  statute  containing  a  clause,  "with 
a  view  to  giving  such  creditor  a  preference 
over  other  creditors,"  "a"  should  be  read 
as  equivalent  to  "the."  Ex  parte  Hill,  28 
Oh.  Div.  695,  70L 


A  SEA. 

The  term  "a  sea,"  as  used  in  a.  policy  of 
marine  insurance  insuring  live  cattle  from 
dangers  caused  by  "a  sea,"  Is  susceptible 
of  two  meanings—one  general,  and  the  other 
restrictive  and  particular.  A  sea  may  mean 
a  general  disturbance  of  the  surface  of  the 
water  occasioned  by  storm,  and  breaking 
it  up  into  the  roll  and  lift  of  the  waves* 
following  or  menacing  each  other.  When  a 
captain  reports  that  on  a  particular  day  he 
encountered  a  heavy  sea  he  uses  a  natural 
and  appropriate  expression,  which  we  are 
not  liable  to  misunderstand.  If  he  says  that 
a  gale  came  from  a  particular  direction,  and 
raised  a  sea,  which  delayed  his  progress,  he 
properly  describes  the  general  disturbance 
of  the  water.  On  the  other  hand,  if  he  re- 
ports that  in  a  gale  a  sea  carried  away  his 
boats,  and  another  swept  a  seaman  over- 
board, we  understand  him  in  each  instance 
to  refer  to  some  particular  wave  or  surge, 
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separate  from  its  fellows,  wblch  TC'orked  its 
own  peculiar  and  special  destruction.  It  is 
scarcely  reasonable  to  believe  that  the  words, 
"by  a  sea/'  as  used  in  a  policy,  meant  the 
blow  of  one  or  more  particular  waves  upon 
the  vessel,  when  loss  was  almost  impossible 
thereby,  where  the  cattle  were  carried  be- 
tween-decks  and  killed  by  the  tossing  of  the 
ship.  It  is  evident  that  it  was.  not  intended 
to  limit  the  loss  to  one  caused  by  the  tossing 
of  a  ship  by  one  single  wave.  Snowden  v. 
Ouion,  5  N.  E.  322,  323,  101  N.  Y.  468  (re- 
versing 50  N.  Y.  Super.  Gt  [18  Jones  &  S.] 
187,  148). 


A1. 

Words  describing  a  ship  as  being  "A  1" 
amount  to  a  warranty.  Ollive  ▼•  Booker,  1 
Ezch.  416^  423. 


A.D. 

The  capitals  "A.  D.,**  as  part  of  a  date, 
have  been  adjudged  to  be  English  language 
by  use,  though  in  fact  being  the  initials  of 
two  Latin  words.  State  v.  Hodgeden,  3  Yt 
481,  485;  Clark  y.  Stoughton,  18  Yt  50,  51, 
44  Am.  Dec.  861. 

"A.  D."  means  the  year  of  onr  Lord, 
and  a  complaint  containing  dates  in  numeral 
characters  and  the  abbreviation  "A.  D."  is 
sufficient  in  so  far  as  the  dates  are  concern- 
ed. State  y.  Beed,  85  Me.  489,  400,  58  Am. 
Dec.  727. 

In  a  complaint  for  a  criminal  charge, 
the  year  of  the  alleged  offense  may  be  stated 
by  means  of  the  letters  "A.  D.,"  followed  by 
words  expressing  the  year,  the  letters  "A. 
D."  as  so  used  having  acquired  an  establish- 
ed use  in  the  English  language.  Common- 
wealth y.  Clark,  58  Mass.  (4  Cush.)  596. 

The  fact  that  a  date  in  a  complaint, 
'•this  14th  day  of  Jan.,  A.  D.  1864,"  is  writ- 
ten in  Arabic  figures,  with  the  initials  "A. 
D."  for  the  year,  does  not  render  it  defect- 
ive, although  it  would  be  better  for  criminal 
pleaders  to  adhere  to  the  ancient  practice  in 
framing  complaints  exclusively  in  the  Eng- 
lish language.  Commonwealth  y.  Hagarman, 
92   Mass.   (10  Allen)  401,  402. 

The  word  "year"  and  the  abbreviation 
"A.  D.,"  when  used  in  statutes,  are  equiva- 
lent to  the  expression,  "year  of  our  Lord.*' 
Code  Iowa  1897,  S  48,  subd.  11;  Gen.  St 
Kaau  1901,  S  7342,  subd.  11. 


A  DATU. 

A  lease  providing  that  tt  shall  commence 
""a  data*'  iadndes  the  day  of  the  date  of  a 
lease.  Hatks  y.  Ash,  2  SaUc  418;  Hatter  y. 
Ash,  1  Ld.  Raym.  84. 


A  DIE  OATUS. 

"From  the  day  of  the  date,**  used  In 
leases  to  determine  the  time  or  running  of 
the  estate,  and  when  so  used  the  time  in- 
cludes the  day  of  the  date.  Doe  y.  Watton,  1 
Cowp.  189,  191. 

A  lease  providing  that  it  should  com- 
mence "a  die  datus"  excludes  the  day  of  its 
date.    Hatha  v.  Ash,  2  Salk.  413. 


ABANDON-ABANDONMENT. 

"To  abandon  is  totally  to  withdraw  our- 
selves from  an  object;  to  lay  aside  all  care 
for  it;  to  leave  it  altogether  to  itself."  Pidge 
V.  Pidge,  44  Mass.  (3  Mete)  257,  265  (quoting 
Crabb  on  Synonyms). 

The  word  "abandon"  means  a  giving  up; 
a  total  desertion;  an  absolute  relinquish- 
ment   Sikes  y.  State  (Tex.)  28  S.  W.  688»  689. 

^  \  An  "abandonment"  is  the  relinquishment 
of  a  right  There  can  be  no  such  thing  as 
the  abandonment  of  land  in  favor  of  a  par- 
ticular individual  for  a  consideration.  Ste- 
phens v.  Mansfield,  11  Cal.  863,  366. 

Abandonment  is  the  giving  up  or  relin- 
quishing without  consideration  Gt  without 
regard  to  any  particular  person.  **To  consti- 
tute an  abandonment  of  a  right  secured 
there  must  be  a  clear,  unequivocal,  and  de- 
cisive act  of  the  party"— an  act  done  that 
shows  a  determination  not  to  have  the  ben« 
efit  which  is  designated  for  him.  Breedlove  v. 
Stump,  11  Tenn.  (8  Yerg.)  257,  276. 

Abandonment  is  simply  the  evidentiary 
fact  which  proves  the  ultimate  fact  of  the 
relinquishment  of  one's  rights;  in  other 
words,  the  relinquishment  of  one's  rights  is 
the  effect  and  result  of  one's  abandonment 
of  those  rights;  and  hence  the  fact  that  a  fa- 
ther had  relinquished  his  right  to  the  custody 
of  his  child  may  be  shown  by  proving  that 
he  had  abandoned  it  Nugent  v.  Powell,  33 
Pac.  23,  30,  4  Wyo,  173,  20  L.  B.  A.  199,  62 
Am.  St  Rep.  17. 

Abandonment  is  the  relinquishment  of  a 
right — ^the  giving  up  of  something  to  which 
one  is  entiUed.  Dikes  v.  Miller,  24  Tex.  417, 
424;  Middle  Creek  Ditch  Co.  v.  Henry,  39 
Pac.  1054,  1058,  15  Mont  558.  Abandonment 
must  be  by  the  owner  without  being  pressed 
by  any  duty,  necessity,  or  utility  to  himself, 
but  simply  because  he  desires  no  longer  to 
possess  the  thing.  Middle  Creek  Ditch  Go. 
V.  Henry,  39  Pac.  1054,  1058,  59  Mont  558. 

Abandonment  can  only  take  place  where 
the  occupant  leaves  the  premises  free  to 
the  occupation  of  the  next  comer,  whoever 
he  may  be,  without  any  intention  to  repossess 
or  reclaim  for  himself,  and  regardless  and 
indifferent  as  to  what  may  become  of  them 
in  the  future.    There  can  be  no  "abandon- 
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ment^  except  where  tbe  right  entirely  abates 
and  ceases  to  exist.  Richardson  t.  McNulty, 
24  Gal.  389,  S45;  Derry  r.  Ross,  5  Colo.  295, 
800. 

Abandonment  is  a  question  of  Intention. 
to  be  decided  as  a  matter  of  fact,  as  to 
whether  or  not  all  of  the  circumstances  Indi- 
cate an  Intent  to  abjnre  all  farther  claim  of 
right  and  title  to  the  property;  but  It  con- 
tains no  element  of  estoppel  In  pals,  and  evi- 
dence sa£Elclent  to  establish,  estoppel  In  pals 
Is  not  evidence  of  an  abandonment  Mar- 
qnart  v.  Bradford,  4ft  Cal.  526,  529. 

IntentlcHa* 

Abandonment  Is  a  question  of  Intent 
Intent  Is  ordinarily  proved  by  acts.  Mer- 
chants' Nat.  Bank  v.  Oreenhood,  41  Pac.  260, 
266,  16  Mont  395. 

An  "abandonment"  Is  defined  as  a  relin- 
quishment or  surrender  of  rights  or  property 
by  one  pei-son  to  another;  a  giving  up;  a  to- 
tal deserdon.  It  Includes  both  the  Intention 
to  abandon  and  the  external  act  by  which 
the  Intention  Is  carried  Into  effect  Hough  v. 
Brown,  62  N.  W.  148,  144,  104  Mich.  109; 
Bamett  v.  Dickinson.  48  Atl.  838.  840,  93  Md. 
258;  Oassell  v.  Crothers,  44  Atl.  446,  447,  193 
Pa.  359;  Sioux  City  &  St,  P.  Ry.  Co.  v.  Da- 
vis, 51  N.  W.  907,  908,  49  Minn.  308;  Landei 
V.  Perkins,  12  Mo.  238,  256;  Hickman  v.  Link, 
22  S.  W.  472,  473,  116  Mo.  123;  Sldeck  v.  Du- 
ran,  67  Tex.  256,  262,  8  S.  W.  264. 

Abandonment  Includes  both  the  Intention 
to  abandon  and  the  external  act  by  which 
the  intention  was  carried  Into  effect,  and,  as 
Intention  Is  the  essence  of  abandonment,  the 
facts  of  each  particular  case  are  for  the  Jury. 
Tennessee  &  C.  R.  Co.  v.  Taylor,  14  South. 
379,  380,  102  Ala.  224;  Bartley  v.  Phillips, 
30  AU.  842.  165  Pa.  325. 

Where  plaintiff  In  ejectment  relies  on 
prior  possession  as  his  evidence  of  title,  and 
It  Is  claimed  by  defendant  that  he  abandoned 
the  land  In  controversy,  and  It  is  not  shown 
that  he  voluntarily  left  the  land,  or  without 
any'  express  intention  to  resume  the  posses- 
sion, the  question  of  abandonment  is  one  of 
intention,  of  which  the  Jury  Is  to  Judge  ex- 
clusively, under  all  the  facts  of  the  case. 
Keane  v.  Cannovan,  21  Gal.  291,  303,  82  Am. 
Rep.  738. 

A  finding  of  fact  U  not  sufficient  to  sup- 
port a  conclusion  of  the  law  that  real  prop- 
erty has  been  abandoned  unless  it  is  found 
that  the  premises  were  left  vai^nt  without 
any  intention  of  reclaiming  possession,  and 
with  an  intention  to  leave  them  open  for  the 
occupation  of  any  one  who  might  choose  to 
enter.    Smith  v.  Cushlng,  41  Cal.  97,  99. 

The  "abandonment"  of  an  Irrigation  wa- 
tet  right  In  a  ditch  is  a  relinquishment  of 
possession  thereof  without  any  present  Inten- 
tion to  repossess.    To  constitute  such  aban- 


donment, there  must  be  a  concurrence  of  act 
and  Intent;  that  Is,  the  act  of  leaving  the 
premises  or  property  vacant  so  that  it  may  be 
appropriated  by  the  next  comer,  and  the  In-  /L 
tention  of  not  returning.  Judson  v.  Malloy, 
40  Oal.  299,  310;  Bell  v.  Bed  Rock  Tunnel  & 
Mining  Co.,  36  CaL  214,  217;  Moon  v.  Rollins, 
Id.  333,  837;  St  John  v.  Kldd,  26  Cal.  263, 
272;  Richardson  v.  McNulty.  24  Cal.  339.  345; 
Wlllson  V.  Cleaveland,  80  Cal.  192,  202 ;  Utt  v. 
Frey.  39  Pac.  807,  809,  106  Cal.  392;  Nichols 
V.  Lantz,  47  Pac.  70,  72,  9  Colo.  App.  1 ;  Oviatt 
V.  Big  Four  Mln.  Co.,  65  Pac.  811.  812,  39  Or. 
118. 

The  question  of  abandonment  of  a  min- 
ing claim  Is  one  of  intention,  and  that  intui- 
tion Is  to  be  gathered  from  all  the  evidences 
and  Inferences  from  it  This  is  peculiarly 
within  the  province  of  the  Jury,  to  be  deter- 
mined from  all  the  facts  and  circumstances 
of  the  case.  Marshall  v.  Harney  Peak  Tin 
Mln.,  MUl  &  Mfg.  Co.,  47  N.  W.  290,  295,  1  S. 
D.  350;  Weill  v.  Lucerne  Mln.  Co.,  11  Nev. 
200,  212;  Lockhart  v.  Wills,  50  Pac.  318,  320, 
9  N.  M.  26a 

Abandonment  Includes  both  the  intention 
to  forsake  or  abandon  and  the  act  by  which 
such  Intention  is  carried  Into  effect.  Prop- 
erty may  be  said  to  be  abandoned  when  the 
owner  throws  it  away,  or  when  It  Is  volun- 
tarily left  or  lost,  without  any  Intent  or  ex- 
pectation to  regain  It.  Thus,  two  turbine 
water  wheels  left  by  their  owner  on  a  rail- 
way platform  for  one  year,  and  then  removed 
by  him  to  a  right  of  way,  and  left  by  him 
for  nine  years,  cannot  be  said  to  have  been 
abandoned.  Sikes  v.  State  (Tex.)  28  S.  W. 
688,  689. 

In  Vogler  v.  Gelss.  51  Md.  407.  this  court 
said,  while  a  mere  declaration  of  an  inten- 
tion to  abandon  will  not  alone  be  sufficient 
the  question  whether  the  act  of  the  party  en- 
titled to  the  easement  amounts  to  an  aban- 
donment or  not  depends  upon  the  intention 
with  which  It  was  done.  Bamett  v.  Dickin- 
son, 48  Atl.  838,  840,  93  Md.  258. 

Iiapse  of  time,  •videnee  of. 

While  lapse  of  time  Is  not  an  essential 
element  of  "abandonment,"  it  may  be  a 
strong  circumstance,  in  connection  with  oth- 
ers, to  prove  the  Intention  to  abandon.  And 
where  It  appears  that  the  locator  of  a  min- 
ing claim,  about  a  year  after  the  location 
of  the  claim,  left  the  mining  district  and 
territory,  and  has  never  since  returned  to 
the  claim,  there  was  an  abandonment  Hark- 
rader  v.  Carroll  (U.  S.)  76  Fed.  474,  475. 

Abandonment  Is  the  leaving  of  property  ^ 
with  the  Intention  to  abandon  It  and  if  this 
Intention  to  relinquish  exists  for  never  so 
short  a  time  the  abandonment  Is  complete; 
but  abandonment  does  not  consist  solely  of 
an  intention  to  abandon,  it  being  necessary 
that  there  should  be  a  concurrent  act  of  leav- 
ing the  premises  vacant  so  that  they  may  be 
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appropriated  by  the  next  comer.  The  inten- 
tion to  abandon  is  not  necessarily  Inferable 
from  the  fact  that  the  premises  have  been 
left  vacant,  unimproved,  and  without  atten- 
tion for  more  than  five  years,  though  such 
fact  may  be  taken  into  consideration  in  de- 
termining the  question.  Judson  v.  Malloy, 
40  Gal.  299,  309. 

_^  Abandonment  of  land  is  the  discontinu- 

ance of  possession  without  any  intention  to 
repossess  or  reclaim  in  any  event,  or  without 
regard  to  what  may  become  of  the  land  in 
the  future.  It  is  a  question  of  intention,  and 
not  of  lapse  of  time,  which  latter  is  only  sig- 
nificant in  connection  with  other  circumstan- 
ces for  the  purpose  of  ascertaining  intention. 
Moon  V.  Rollins,  36  Cal.  333,  338;  Davis  T. 
Perley,  80  Cal.  630,  G36. 

Noniuer. 

The  abandonment  of  an  easement  neces- 
sarily implies  nonuser.  But  nonuser  does 
'^  not  create  abandonment,  no  matter  how  long 
it  continues.  There  must  be  found  in  the 
facts  and  circumstances  connected  with  the 
nonuser  an  intention  on  the  part  of  the 
owner  of  the  easement  to  give  it  up;  an 
intention  existing  coupled  with  nonuser  will 
uphold  the  findings  of  abandonment.  Welsh 
V.  Taylor,  31  N.  E.  896,  898,  134  N.  Y.  450, 
18  L.  R.  A  535. 

"Abandonment  is  a  simple  nonuser  of  an 
easement,  and  in  order  to  make  it  an  efl^ec- 
tual  answer  to  a  claim  upon  that  ground 
I  find  it  perfectly  well  settled  that  the  en- 
joyment, nay  all  acts  of  enjoyment,  must 
have  totally  ceased  for  the  same  length  of 
time  that  was  necessary  to  create  an  orig- 
inal presumption."  Corning  v.  Gould  (N.  Y.) 
16  Wend.  531,  535. 

Abandonment  of  water  rights  is  a  mixed 
question  of  intent  and  fact,  and  the  mere 
nonuser,  without  intent  to  relinquish,  does 
not  constitute  abandonment.  Tucker  y. 
Jones,  19  Pac.  571,  573,  8  Mont  225. 

Abandonment  is  a  mixed  question  of  in- 
tention and  act  Mere  lapse  of  time  is  not 
alone  sufficient  to  establish  abandonment 
And  where  the  owners  of  a  ditch  testified 
that  they  did  not  intend  to  abandon  their 
right,  and  it  appeared  that  one  of  them  dur^ 
ing  the  nonuser  purchased  the  interest  of  one 
of  his  co-owners,  there  was  no  abandonment 
Gassert  v.  Noyes,  44  Pac  959,  960,  18  Mont 
216. 

Desert  synonymoiia. 

See  "Desert" 

Laolies  dlstliisiiislied. 

Abandonment  requires  an  intent,  express 
or  implied.  It  requires  something  more  than 
mere  passivity.  It  differs  widely  from  laches 
in  this:  that  in  granting  relief  on  the  ground 
of  abandonment,  a  court  assumes  to  base 


its  action  on  the  will  of  the  party;  in  grant- 
ing relief  on  the  ground  of  laches,  the  action 
is  in  invitum.  William  Wolff  &,  Co.  v.  Cana- 
dian Pac.  By.  Co.,  56  Pac.  453,  454,  123  CaL 
535. 

Sale  or  transfer  distinevlslied. 

If  the  possession  of  the  occupant  be  con- 
tinued in  another  by  the  expression  of  a  wish 
or  desire  of  the  occupant  to  another  that  he 
succeed  to  the  i>ossesaion,  and  he  thereupon 
takes  possession,'  a  gift  is  the  result,  and  not 
an  abandonment  Bichardson  v.  McNulty, 
24  Cal.  339,  344. 

Abandonment  must  be  made  without  any 
desire  that  any  other  person  shall  acquire 
the  same;  for,  if  it  were  made  for  a  consid- 
eration, it  would  be  a  sale  or  barter,  and 
if  without  a  consideration,  but  with  an  in- 
tention that  some  other  person  should  be- 
come the  possessor,  it  would  be  a  gift  Ste- 
phen V.  Mansfield,  11  Cal.  363,  366;  Middle 
Creek  Ditch  Co.  v.  Henry,  39  Pac.  1054,  1058, 
15  Mont  558. 

Abandonment  is  quite  a  different  thing 
from  a  sale,  and  if  for  any  reason  a  trans- 
action falls  as  a  sale  it  cannot  be  converted 
into  an  abandonment,  since  there  is  no  such 
thing  as  an  abandonment  to  a  particular  per- 
son or  for  a  consideration.  Richardson  y. 
McNulty,  24  Cal.  339,  344;  McLeran  v.  Ben- 
ton, 43  Cal.  467;  Middle  Creek  Ditch  Co.  v. 
Henry,  39  Pac.  1064,  1058,  15  Mont  558. 

The  term  "abandonment"  in  reference 
to  the  abandonment  of  a  mining  claim  is  not 
shown  by  the  mere  fact  of  the  transfer  of 
the  claim  by  a  qualified  locator  to  an  alien. 
Manuel  v.  Wulff,  14  Sup.  Ct  651,  652,  152 
U.  S.  505,  38  L.  Ed.  532. 

Surrender  distiagnislied. 

An  allegation  of  abandonment  of  leased 
premises  implies  a  surrender.  Burdick  v. 
Cameron,  42  N.  Y.  Supp.  78,  80,  10  App.  Div. 
589. 

Where  one  gives  up  a  right  or  thing  to 
another  by  agreement,  there  is  a  '*surren- 
der";  but  "abandon"  imports  the  idea  that 
the  thing  or  right  given  up  is  of  no  value, 
and  that  it  is  not  given  up  to  any  particular 
person.  Hagan  t.  Gasklll,  6  AtL  879,  880, 
42  N.  J.  Eq.  215. 

Of  oldld. 

"Abandon,**  In  its  ordinary  sense,  means 
to  forsake  entirely;  to  renounce  and  forsake; 
to  leave  with  a  view  never  to  return.  And 
when  referring  to  the  desertion  of  a  wife  by 
her  husband  it  has  been  defined  to  mean 
the  act  of  the  husband  in  voluntarily  leaving 
his  wife  with  an  intention  to  forsake  her 
entirely,  never  to  return  to  her,  and  never 
to  resume  his  marital  duties  towards  her, 
or  to  claim  his  marital  rights.  Such  neglect 
as  either  leaves  the  wife  destitute  of  the 
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common  neceBsitles  of  life,  or  wonld  leave 
her  destitute  but  for  the  charity  of  friends. 
Ab  used  In  the  statute,  making  a  father 
guilty  of  a  misdemeanor  if  he  willfully  and 
voluntarily  abandon  his  child  leaving  it  in  a 
dependent  and  destitute  condition,  in  order 
to  constitute  abandonment  there  must  be  an 
actual  desertion,  accompanied  with  an  in- 
tention to  entirely  sever,  so  far  as  it  is  pos- 
sible to  do  so,  the  parental  relation  and 
throw  off  all  obligation  growing  out  of  the 
same.  That  when  the  effect  of  this  separa 
tion  Is  to  leave  the  child  in  a  dependent  and 
destitute  condition  the  offense,  under  the 
statute.  Is  complete.  The  act  of  desertion, 
and  the  attempt  to  throw  off  all  parental 
obligation,  are  necessary  component  parts 
of  the  offense.  The  continued  refusal  to 
provide  for  the  support  of  the  child  after  the 
actual  desertion  takes  place  is  necessary  to 
complete  the  offense,  but  it  alone  is  not  an 
offense  under  the  statute.  Gay  v.  State,  31 
S.  B.  569,  570,  105  Ga.  509,  70  Am.  St  Rep. 
68w 

The  term  "abandon,"  as  used  in  Rev.  St 
1846^  c.  153,  S  31,  2  Comp.  Laws  1887,  « 
5741,  providing  that  If  a  father  or  mother 
of  any  child  under  the  age  of  six  years,  or 
any  person  to  whom  such  child  shall  have 
been  confided,  shall  expose  such  child  in 
any  street,  field,  house,  or  other  place  with  an 
Intention  to  abandon  it,  he  or  she  shall  be  pun- 
ished, etc.,  must  be  used  in  its  ordinary  sense 
of  to  forsake;  to  leave  without  an  intention 
to  return  to;  to  renounce  all  care  or  protec- 
tion of  the  child.  It  refers  only  to  the  inten- 
tion of  the  party  as  connected  with  his  own 
act,  not  the  act  of  others,  and  has  no  ref- 
erence to  the  probability  or  improbability  of 
relief  to  the  child  from  another;  hence  such 
intention  Is  wholly  independent  of,  and  does 
not  necessarily  imply,  an  intention  to  injure. 
Shannon  v.  People,  5  Mich.  71,  80. 

Wag.  St  p.  497,  S  4,  making  it  a  misde- 
meanor for  any  one  to  "abandon"  his  child  or 
children,  means  a  total  desertion,  and  a  leav- 
ing with  a  willful  intention  of  bringing  about 
peipetual  separation,  and  does  not  apply  to 
a  mere  temporary  absence,  or  a  temporary 
neglect  of  parental  duty.  State  v.  Davis,  70 
Ho.  467,  468. 

"Abandonment  Is  simply  the  evidential 
fact  which  proves  the  ultimate  fact  of  re- 
linquishment In  other  words,  the  relin- 
quishment of  one's  rights  is  the  effect  and 
result  of  one's  abandonment  of  those  rights. 
As  we  have  seen  this  relinquishment  may 
be  either  by  a  deed  or  other  instrument  in 
writing,  or  it  may  be  by  parol,  or  by  aban- 
donment or  by  turning  the  child  out  of  the 
liouse."  Nugent  v.  Powell,  33  Pac.  23,  30, 
4  Wyo.  173,  20  L.  R.  A.  199,  62  Am.  St  Rep. 
17. 

In  an  action  to  foreclose  mechanics'  liens 
on  a  building  it  was  contended  that  the  own- 
er wa9  not  liable  because  the  contractor  had 


abandoned  work  on  the  building;  and  the 
court  held  that  the  allegation  that  the  con- 
tractor had  entirely  ceased  labor  thereon 
without  completion  of  said  building  was  a 
fair  definition  of  "abandonment"  McDonald 
V.  Hayes,  64  Pac.  850,  852,  132  CaL  490. 

In  a  mining  lease  providing  that  it  shall 
be  void  if  the  enterprise  shall  be  aban- 
doned twelve  months,  the  word  "abandon- 
ed" should  not  be  interpreted  to  mean  that 
there  could  be  no  abandonment  until  after 
operations  had  once  commenced,  but  should 
be  construed  to  include  a  failure  to  com- 
mence mining  operations  within  twelve 
months  after  the  lease  commences.  Wood- 
ward V.  Mitchell,  39  N.  B.  437,  439,  140  Ind. 
406. 

Of  eondemnatioa  proceedings. 

The  "abandonment"  by  a  municipal  cor^ 
poratlon  of  condemnation  proceedings  au- 
thorized by  Code,  S  2111,  is  an  abandonment 
in  good  faith  of  the  entire  proceeding  and 
of  the  land  for  the  purpose  for  which  it  was 
sought  In  other  words,  it  must  be  a  com- 
plete surrender  of  the  project  so  far  as  the 
land  involved  is  concerned.  Robertson  v. 
Hartenbower,  94  N.  W.  857,  858,  120  Iowa, 
410. 

Of  corpovmtm  f^anohise* 

The  term  "abandonment,**  as  used  in 
relation  to  a  corporate  franchise  to  con- 
struct and  maintain  a  street  railway.  Is  a 
misnomer.  A  mere  privilege  or  right  may 
perhaps  be  properly  said  to  be  abandoned, 
although  often  in  that  case  there  must  be 
something  more  than  mere  nonuser  to  con- 
stitute such  abandonment  There  must  be 
also  an  act  Indicating  an  intention  to  aban- 
don. But  while  a  mere  easement  or  right 
may  be  abandoned,  the  word  is  plainly  in- 
applicable to  a  duty  owing  to  the  state.  A 
public  duty  is  not  to  be  laid  down  at  will. 
It  has,  however,  been  held  that  a  total  non- 
user  of  the  franchises  of  a  corporation  may 
exist  for  so  long  a  period  and  under  such  cir- 
cumstances that  a  surrender  of  its  franchises 
by  the  corporation  and  acceptance  of  such 
surrender  on  the  part  of  the  state  will  be 
presumed.  This  doctrine,  however,  cannot 
be  said  to  have  been  adopted  by  this  court 
Wright  V.  Milwaukee  Electric  Ry.  &  Light 
Co.,  69  N.  W.  791,  794,  95  Wia.  29,  36  L.  R. 
A.  47,  60  Am.  St  Rep.  74. 

Of  higliway. 

Rev.  St  S  1294,  as  amended  by  Laws 
1882,  c.  253  (1  Sandbom  &  B.  Ann.  St  S 
1801),  provides  that  any  highway  which  shall 
be  entirely  "abandoned"  as  a  route  of  travel, 
and  on  which  no  highway  tax  has  been  ex- 
pended for  five  years,  shall  be  considered 
legally  discontinued,  and  the  land  shall  re- 
vert to  the  ownera  It  was  held  that  "aban- 
don" means  that  the  highway  is  not  needed 
for  travel,  and  therefore  disused  and  aban- 
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doaed  as  a  liighway.  A  highway,  a  small 
portion  of  which  has  been  fenced  by  an  abut- 
ting owner,  and  which  the  town  authorities 
have  neglected  to  make  passable  by  the  re- 
moTal  of  such  fence,  the  rest  of  the  highway 
being  used  by  the  public  and  needed  for 
travel,  is  not  "abandoned,"  within  the  mean- 
ing  of  the  statute.  Maire  t.  Kruse,  55  N.  W. 
389,  390,  85  Wia  302,  26  L.  B.  A.  449. 

To  rent  or  lease  a  piece  of  property  is 
but  to  assert  an  ownership  and  control  of 
it,  and  is  never  considered  as  an  "abandon- 
ment" Improper  use  of  a  public  street  by 
the  municipal  authorities  is  not  an  abandon- 
ment of  it  Beebe  v.  City  of  Little  Rock,  66 
S.  W.  791,  801,  68  Ark.  39. 

Of  Itomestead  or  resldenoo* 

It  is  of  the  essence  of  an  "abandonment" 
which  will  deprive  a  person  of  his  homestead 
right  that  it  should  be  made  with  the  inten- 
tion of  giving  up  the  place  as  a  home. 
Holmes  v.  Nichols,  67  S.  W.  722,  723,  93  Mo. 
App.  513. 

Such  a  removal  from  a  home  as  is  suffi- 
cient to  establish  a  new  home  is  an  "aban- 
donment" of  the  first  homestead.  Jarvais  v. 
Moe,  88  Wis.  440,  444,  446. 

The  term  "abandonment,"  used  in  ref- 
erence to  the  abandonment  of  one's  abode  or 
place  of  residence,  cannot  be  predicated  by  a 
mere  temporary  absence  or  absences  for  busi- 
ness or  pleasure.  Stafford  v.  Mills,  31  Atl. 
1023,  57  N.  J.  Law,  570. 

Where  the  absence  of  one  from  a  house 
in  which  she  had  lived  was  always  tempo- 
rary in  character,  and  with  an  intention  to 
return,  and  generally  under  medical  advice 
in  furtherance  of  her  health,  and  her  serv- 
ants were  in  charge  of  the  house  in  her  ab- 
sence, and  her  personal  effects  were  kept 
there,  a  finding  that  she  had  not  abandoned 
the  premises,  and  ceased  to  reside  thereon, 
was  supported  by  the  evidence.  Barnett  v. 
Dickinson,  48  Atl.  838,  840,  93  Md.  258. 

To  constitute  "abandonment"  of  a  resi- 
dence in  a  mansion  house,  it  is  not  enough 
that  the  person  should  at  times  absent  him- 
self from  it  or  lease  it  out,  if  he  intends  at 
the  time  he  so  absents  himself  or  makes  such 
lease  to  return  to  such  homestead,  and  make 
it  his  home,  and  that  his  absence  shall  be 
temporary.  King  v.  King,  56  S.  W.  534,  535, 
155  Mo.  40a 

Where  the  head  of  a  family  removes 
from  the  homestead  with  intent  to  abandon 
It,  and  leaves  some  of  his  children  in  posses- 
sion, with  the  understanding  that  they  are  to 
follow  him  at  a  later  date,  the  abandonment 
does  not  become  complete,  so  as  to  deprive 
the  land  of  the  homestead  protection,  until 
the  children  have  also  removed.  Welbome 
V.  Downing,  11  S.  W.  501,  502,  73  Tex.  527. 


^^Abandonment"  of  property  actually  a 
homestead  cannot  be  accomplished  by  mere 
intention.  There  must  be  a  discontinuance 
of  the  use,  coupled  with  the  intention  not 
again  to  use  it  as  a  home,  to  constitute  aban- 
donment The  mere  temporary  lease  of  lots 
does  not  constitute  an  abandonment  of  a 
homestead  right  in  the  lots.— Hines  t.  Nelson 
(Tex.)  24  S.  W.  541,  543. 

A  husband,  with  his  wife,  occupied 
premises  in  the  state  of  Missouri  as  a  home- 
stead until  forced  to  leave,  about  the  close 
of  the  war,  by  the  disturbed  condition  of  the 
country,  when  they  remove^  to  Iowa,  where 
the  husband  died.  The  wife  then  returned 
to  the  homestead,  and  resided  thereon,  keep- 
ing house  with  her  brother.  Held,  that  there 
was  no  "abandonment"  of  the  homestead. 
Leake  v.  King,  85  Mo.  413,  416. 

Where  a  husband  and  wife  remove  from 
a  lot  with  the  fixed  intention  to  not  return  to 
it,  the  fact  being  clearly  proved  by  their  dec- 
larations or  otherwise,  this  would  constitute 
an  "abandonment"  of  the  homestead  right 
O'Brien  v.  Woeltz,  68  S.  W.  943,  944,  94  Tex. 
148,  86  Am.  St  Rep.  829. 

The  "abandonment"  of  a  homestead  is 
a  question  of  law  and  fact,  and  largely  de- 
pendent on  the  intent  of  the  parties.  But 
if  the  owner  of  a  homestead,  while  such,  own- 
er, removes  from  the  state,  and  acquires  a 
domicile  in  another  state,  he  forfeits  such 
homestead  estate.  Coile  v.  Hudgins,  70  S. 
W.  56,  57,  109  Tenn.  217. 

According  to  the  preponderance  of  au- 
thority, an  actual  removal  with  no  intention 
to  return  constitutes  an  "abandonment"  of 
a  homestead,  even  when  a  new  homestead 
has  not  been  acquired.  Galloway  v.  Bowlett 
(Ky.)  74  S.  W.  260,  261. 

The  mere  return  of  a  party  to  his  native 
country  does  not  operate  as  an  "abandon- 
ment of  the  domicile"  he  has  acquired  in  a 
foreign  country,  unless  there  be  an  intention 
to  change  his  domicile;  and  it  rests  on  the 
party  relying  on  the  abandonment  to  prove 
It  and  the  fact  that  the  party  died  on  his 
return  with  his  family  to  his  native  .country 
is  not  sufficient  to  create  the  presumption  of 
abandonment  Mills  v.  Alexander,  21  Tex. 
154,  161. 

Where  a  man  owning  and  occupying  with 
his  family  an  urban  homestead,  and  carrying 
on  the  business  of  a  merchant  in  the  lower 
story  of  the  same  building,  ceased  to  do  busi- 
ness as  a  merchant,  and  removed  his  family 
to  a  new  home  in  a  different  portion  of  the 
same  town,  and  rented  out  the  old  home  for 
mercantile  purposes,  such  actions  constituted 
an  abandonment,  though  he  used  the  rents  to 
aid  in  supporting  his  family,  and  Intended 
to  again  use  it  as  a  place  to  carry  on  his  busi- 
ness as  a  merchant  if  he  should  recover  from 
financial  embarrassment  Shryock  v.  Lati- 
mer, 57  Tex.  674,  67a 
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To  constitiite  an  almndonment  as  a 
ground  for  dirorce,  there  must  be  a  final  de- 
parture with  the  Intention  not  to  return,  with- 
out sufficient  reason  therefor,  and  without 
the  consent  of  the  other  party.  The  test  is 
the  intent  at  the  time  of  departure;  for  if 
the  desertion  be  in  itself  complete  a  subse- 
quent offer  to  return  will  not  avail,  as  the  de- 
serted party  has  a  legal  right,  of  which  he 
cannot  be  depriTed  without  his  concurrence. 
Uhlmann  t.  Uhlmann  (N.  T.)  17  Abb.  N.  O. 
236,  237  .(Quoted  in  Simon  y.  Simon,  87  N. 
Y.  Supp.  1121,  1123,  15  Misc.  Rep.  615). 

"Abandonment,"  when  used  in  referring 
to  the  act  of  one  consort  in  leaving  the  other, 
is  defined  to  mean  the  act  of  husband  or  wife 
who  leaves  his  or  her  consort  willfully,  and 
with  an  intention  of  causing  perpetual  sepa- 
ration. It  is  the  willful  departure  of  the  hus^ 
band  or  wife  from  the  society  of  the  other 
and  the  common  home,  with  an  intention 
never  to  return  or  resume  the  marital  rela- 
tion. Gay  T.  State,  81  S.  B.  568,  670,  106  Ga. 
599,  70  Am.  St  Bep.  68. 

"Abandonment,*'  as  used  in  Act  of 
March  7,  1867,  providing  for  the  relief  and 
support  of  married  women  when  deserted  by 
their  husbands,  may  be  defined  to  be  the  act 
of  willfully  leaving  the  wife  with  the  inten- 
tion of  causing  a  palpable  separation  between 
the  parties,  and  implies  an  actual  desertion 
of  the  wife  by  the  husband.  Stanbrough  t. 
Stanbrough,  60  Ind.  275,  279. 

Under  Rev.  St  1880,  fi  5132,  d.  1,  provid- 
ing that  a  married  woman  may  obtain  pro- 
vision for  her  support  when  the  husband 
shall  have  deserted  her,  an  allegation  that  a 
husband  had  "abandoned"  his  wife  sufficient- 
ly conveyed  the  full  idea  of  the  act  of  desert 
tion;  that  is,  the  act  of  willfully  leaving  the 
wife  with  the  intention  of  causing  a  pal- 
pable separation;  cessation  from  cohabita- 
tion. Garr  v.  Garr,  83  N.  B.  806,  6  Ind.  App. 
177. 

"Abandonment'*  as  used  in  a  statute  au- 
thorizing a  divorce  for  an  "abandonment" 
which  is  continued  for  over  a  year,  means  "a 
neglect  or  omission  of  all  marital  duty." 
Smith  V.  Smith,  22  Kan.  699,  701. 

If  a  man  fails  to  supply  his  wife  with 
Buch  necessaries  and  comforts  of  life  as  are 
within  his  reach,  and  by  crusty  compels  her 
to  leave  him  and  seek  shelter  and  protection 
elsewhere,  such  conduct  constitutes  an  aban- 
donment of  her  by  him,  as  much  as  if  he 
bad  deserted  her  and  gone  away  himself. 
Levering  v.  Levering,  16  Md.  213,  219. 

"Abandonment"  within  a  statute  punish- 
hig  a  man  for  the  abandonment  of  his  wife, 
etc.,  means  the  actual  and  willful  desertion 
by  a  husband  of  the  wife.  It  is  the  willful 
act  of  actually  leaving  her  or  separating 
from  her,  and  the  withdrawal  of  all  aid  and 
protection  implied  in  the  marriage  relations. 


If  the  wife  herself  procures  the  separation 
or  consents  to  it  the  caso  does  not  come 
within  the  statute.  It  cannot  be  the  result  of 
an  agreement  or  effected  by  the  judgment 
of  the  court  but  must  be  what  is  known  to 
the  criminal  law  as  willful  and  voluntary 
desertion  or  abandonment  Fitzgerald  v. 
Fitzgerald,  U  R.  1  Prob.  St  Div.  694;  Pape 
V.  Pape,  20  Q.  B.  Div.  76;  Thompson  v. 
Thompson,  1  Swab.  St  T.  231.  A  husband 
cannot  be  convicted  of  abandoning  his  wife, 
and  required  to  make  provision  for  her  sup- 
port when  he  is  living  apart  from  her,  pur- 
suant to  a  judgment  of  separation  from  bed 
and  board,  rendered  by  a  court  of  competent 
jurisdiction,  in  an  action  for  a  limited  di- 
vorce, although  such  judgment  makes  no 
provision  for  the  payment  of  alimony,  but 
gives  leave  to  apply  for  a  further  judgment 
upon  that  subject  People  v.  Cullen,  47  N. 
B.  894,  896,  153  N.  Y.  629,  44  L.  R.  A.  420 
(quoted  in  People  v.  Neyer,  79  N.  Y.  Supp. 
367). 

To  constitute  abandonment  the  cessation 
of  cohabitation  must  be  without  the  consent 
of  the  other  party,  and  with  the  intention  not 
to  resume  it  Where  both  parties  consented 
to  the  original  separation,  and  subsequently 
endeavor  to  make  a  reconciliation,  there  was 
no  abandonment  Dignan  v.  Dignan,  40  N. 
Y.  Supp.  320,  17  Misc.  Rep.  268. 

In  Williams  v.  Williams,  130  N.  Y.  197, 
29  N.  B.  98,  14  L.  R.  A.  220,  27  Am.  St  Rep. 
617,  it  is  said  that  the  term  "abandonment" 
as  used  in  the  law  of  divorce,  contemplates  a 
voluntary  separation  of  one  party  from  the 
other  without  justification,  and  with  the  in- 
tention of  not  returning.  Thus,  where  a  wife 
left  the  home  of  her  husband  for  sufficient 
reasons,  and  was  willing  to  return  providing 
that  such  conditions  were  done  away  with, 
she  was  not  guilty  of  abandonment  Simon 
V.  Simon,  37  N.  Y.  Supp.  1121,  1128,  16  Misc. 
Rep.  615. 

"Abandonment**  as  used  in  the  statute 
relative  to  divorce,  has  been  construed  by 
this  court  to  mean  the  refusal  by  the  spouse 
to  recognize  and  contribute  to  the  marital  re- 
lation for  a  period  of  one  year,  although  the 
parties  lived  beneath  the  same  roof.  Evans 
V.  Bvans,  93  Ky.  516,  20  S.  W.  605.  Thus, 
a  wife  may  be  said  to  voluntarily  leave  her 
husband  and  live  in  adultery  where  the  hus- 
band is  insane,  and  confined  in  an  asylum, 
and  the  wife  lives  in  adultery  in  the  house 
owned  by  the  husband.  McQuinn  v.  Mc- 
Quinn,  61  S.  W.  368,  360,  110  Ky.  321. 

As  used  in  Oonn.  St  1853,  which  pro- 
vides that  a  married  woman  abandoned  by 
her  husband  may  transact  business  and  sue 
and  be  sued  as  a  feme  sole,  "abandoned" 
means  an  abandonment  which  is  voluntary 
on  the  part  of  the  husband,  with  an  intention 
never  to  resume  his  marital  duties  toward 
his  wife  or  to  claim  his  marital  rights.  It  is 
of  no  consequence  that  such  abandonment 
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has  been  caused  by  the  wife's  misconduct 
Moore  v.  Stevenson,  27  Conn.  14,  2S. 

The  adultery  of  a  husband  is  not  of  It- 
self sufficient  to  constitute  an  "abandon- 
ment," within  the  statute  making  one  who 
abandons  his  wife  or  children  without  means 
of  support  a  disorderly  person.  People  v. 
Neyer,  79  N.  Y.  Supp.  367. 

The  word  "abandon,"  in  Burns'  Ann.  St 
1001,  {  7298a,  providing  that  any  male  per- 
son who,  being  at  the  time  under  or  liable 
to  a  prosecution  for  seduction  or  bastardy, 
fraudulently  enters  into  a  marriage  with  the 
female  who  has  been  seduced,  or  who  is  the 
mother  of  the  bastard  child,  with  the  inten- 
tion of  thereby  avoiding  such  prosecution, 
and  who,  within  two  years  after  such  mar- 
riage, shall  abandon  his  wife,  or  cruelly  or 
inhumanly  mistreat  his  wife,  or  fail  and  neg- 
lect to  reasonably  provide  for  her  support, 
shall  be  liable  to  a  penalty,  means  a  physical 
abandonment,  *and  does  not  include  a  con- 
structive abandonment  Milboume  t.  State 
(Ind.)  68  N.  £.  684. 

Of  insured  propertj. 

Title  "Du  D^lalsaement"  in  the  Code  de 
Commerce  (Code  Napoleon),  art  372,  provides 
that  abandonment  shall  extend  to  nothing 
but  those  effects  which  are  the  objects  of 
the  assurance  and  of  the  risk.  This  code 
removes  the  apparent  inconsistency  in  the 
law  of  France  under  the  Code  of  Louis  XIV, 
established  in  1681.  Emerigon  in  his  Treatise 
des  Assurances,  c.  17,  {  1,  remarks  that  aban- 
donment presents  to  the  mind  the  idea  of  a 
thing  existing  in  whole  or  part,  or  at  least  the 
idea  of  a  doubtful  existence,  for  it  appears 
absurd  to  renounce  to  the  assurers  a  tiling  of 
wliich  the  absolute  loss  is  already  established. 
"Nevertheless,"  he  says,  "according  to  our 
maritime  laws  one  may  abandon  to  tfie  under- 
writers a  thing  which  is  entirely  lost,  and, 
however  singular  it  may  appear,  the  law  re- 
quires the  form  of  an  abandonment  in  the 
process  of  an  action  de  d^laissement,  though 
it  be  stated  that  the  goods  have  absolutely 
ceased  to  exist"  Rous  v.  Salvador,  8  Bing. 
N.  a  266,  284. 

An  insurance  policy  provided  that  in  case 
of  abandonment  the  assured  should  assign, 
set  over,  and  transfer  to  the  insurance  com- 
pany all  their  interest  in  and  to  the  said 
property,  and  every  part  thereof,  free  from 
all  claims  and  charges  whatsoever.  Held, 
that  the  word  "abandonment"  was  there  used 
in  its  technical  legal  sense,  and  as  so  used 
was  to  be  interpreted  as  not  intending  to 
change  the  legal  effect  of  abandonment  but 
merely  to  prescribe  the  form  in  which  the 
transfer  should  be  made  to  the  underwriters 
of  the  interest  insured,  which  was  derived 
by  the  law  of  subrogation  from  the  aban- 
donment And  to  point  out  the  mode  in  which 
the  intention  to  be  abandoned  should  be  un- 
equivocally    expressed.     An    abandonment 


operates  as  a  transfer  to  the  underwriter  the 
legal  title  to  and  right  of  disposal  of  what 
remains  of  the  thing  insured.  The  former 
assignment  provided  for  in  the  clause  under 
consideration  may  reasonably  have  been  In- 
tended simply  to  facilitate  the  sale  of  the 
right  by  the  insurance  companies  without 
discharging  them  from  their  legal  liability 
to  account  to  the  party  insured  for  his  pro- 
portion of  the  proceeds.  Cincinnati  Ins.  Oo. 
V.  Duffleld,  6  Ohio  St  200,  205,  67  Am.  Dec. 
339. 

The  abandonment  cannot  transfer  the 
interest  of  the  assured  any  further  than 
such  interest  is  covered  by  the  policy,  and 
when  properly  made  an  abandonment  op- 
erates as  the  transfer  of  the  property  to  the 
underwriter,  and  gives  him  a  title  to  it  or 
what  remains  of  it  so  far  as  it  was  cov- 
ered by  the  policy.  Cincinnati  Ins.  Co.  t. 
Duffleld,  6  Ohio  St  200,  203,  67  Am.  Dec. 
339;  Merchants'  &  Manufacturers'  Ins.  Co. 
V.  Duffleld  (Ohio)  2  Handy,  122,  127;  Pa- 
tapsco  Ins.  Co.  v.  Southgate,  30  U.  S.  (5  Pet) 
604,  623,  8  Lu  Ed.  243;  Cincinnati  Ina  Co.  y. 
Bakewell,  43  Ky.  (4  B.  Mon.)  541,  543. 

"By  the  word  'abandonment'  is  under- 
stood a  yielding,  ceding,  or  giving  up."  As 
used  in  the  law  of  insurance,  it  means  sur- 
render after  loss  of  "whatever  is  left  of 
the  property  insured  to  the  underwriters." 
A  clause  in  a  policy  requiring  an  abandon- 
ment after  loss  is  of  no  effect  when  the  en- 
tire property  is  destroyed  and  there  is  noth- 
ing to  abandon.  CamberUng  v.  McCall  (Pa.) 
2  Dall.  280,  283,  1  L.  Ed.  381,  1  Am.  Dec. 
341. 

Abandonment  to  underwriters  is  not 
necessary  when  there  is  in  fact  an  average 
or  total  loss.  Mellish  v.  Andrews,  15  Bast 
18,  15;  Mullet  v.  Shedden,  13  East  304,  310; 
Oreen  v.  Royal  Exch.  Assur.  Co.,  6  Taunt 
68,  70;  Idle  v.  Royal  £2xch.  Assur.  Co.,  8 
Taunt  755;  Robertson  v.  Clarke,  1  Bing. 
445;  Cambridge  v.  Anderton,  2  Bam.  &  C. 
691,692. 

Abandonment  proper,  as  used  in  relation 
to  abandonment  of  vessels  to  an  insurer  of 
a  transfer  of  some  remnants  of  the  subject 
of  the  insurance,  whether  ship,  cargo,  or 
freight  Abandonment  therefore,  is  not  nec- 
essary when  the  loss  is  actually  total,  nor 
can  the  abandonment  be  made  unless  the 
loss  is  constructively  total  Abandonment  is 
never  obligatory  upon  the  injured,  but  op- 
erates only  as  a  voluntary  transfer  of  title. 
The  collection  from  an  insurance  company 
of  the  full  amount  at  which  a  vessel  was 
valued  in  the  policy  on  account  of  injury  by 
collision  does  not  import  an  abandonment  of 
the  vessel  by  the  owner  to  the  insurer,  where 
she  was  undervalued  in  the  policy,  and  the 
owner  refuses  to  abandon.  The  St  Johna 
(U.  S.)  101  Fed.  469,  472. 

Abandonment  is  title  act  by  which,  after 
a  constructive  total  loss,  a  person  insured  by 
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a  contract  of  marlBe  insurance^  declares  to 
the  insurer  that  he  relinquishes  to  him  his 
interest  in  the  thing  insured*  Civ.  Code  & 
D.  1Q03,  i  1022. 

Of  InTentlon  or  patent. 

Abandonment,  as  applied  to  inrentiona 
is  the  laying  up  of  his  rights  by  the  inventor, 
evidenced  either  by  conduct  or  by  declarations 
on  his  part,  such  as  an  acquiescence  in  full 
knowledge  of  the  use  of  his  invention  by 
others,  or  he  may  forfeit  his  rights  so  as  to 
constitute  an  abandonment  by  willful  or 
negligent  postponement  of  hliT  claims.  Wood- 
bury Patent  Planing  Machine  Go.  v.  Keith, 
101  U.  S.  479,  435,  25  L.  Ed.  939. 

A  person  is  sometimes  said  to  have  aban- 
doned his  invention  when  he  gives  up  the 
idea ;  surrenders  it  in  the  ];>opuIar  sense ;  re- 
linquishes the  intention  of  perfecting  his  in- 
vention, so  that  another  person  may  take  up 
the  same  thing  and  become  the  original  and 
first  inventor.  Abandonment  also  applies 
whare  a  party  having  made  an  invention  al- 
lows the  public  to  use  it  with  his  knowledge 
and  consent ;  allows  it  to  be  incorporated  into 
other  machines  with  his  knowledge  and  con- 
sent, and  to  be  used  by  any  person  without 
objection.  American  Hide  St  Leather  Split- 
ting ft  Dressing  Mach.  Ck>.  v.  American  Tool 
&  Mach.  Co.  (U.  S.)  1  Fed.  Gas.  647,  652. 

If  an  inventor,  after  perfecting  his  in- 
vention, places  it  upon  the  market  in  large 
or  considerable  numbers,  and  sells  to  all 
who  desire  to  purchase,  and  continues  so  to 
do  for  months  without  applying  for  a  patent, 
no  other  conclusion  can  be  drawn  than  that 
be  does  not  intend  to  apply  for  a  patent; 
and  he  cannot  be  permitted,  after  having 
made  public  the  knowledge  and  Induced 
many  persons  to  purchase,  to  conclude  that 
the  invention  may  be  worth  patenting,  and 
that  he  wiil  debar  the  public  from  using 
the  knowledge  they  have  acquired  from  him 
by  procuring  the  issuance  of  the  patent. 
And,  where  no  caveat  has  been  filed,  an 
"abandonment"  of  the  invention  to  the  pub- 
lic is  constituted.  Mast,  Foos  ft  Go.  v.  Dem- 
Bter  MiU  Mfg.  Co.  (U.  S.)  71  Fed.  701,  703. 

The  mere  sale  of  a  patent  right,  not 
made  within  two  years  before  the  applica- 
tion for  the  patent,  does  not  constitute  an 
abandonment  thereof.  **Where  the  act  is 
accompanied  by  a  declaration  to  that  effect 
there  can  be  no  doubt;  but  if  the  sale  be 
not  an  abandonment,  a  mere  acquiescence  in 
the  use  of  the  invention  would  seem  not  to 
be.  Within  two  years,  to  constitute  an  aban- 
donment, the  intention  to  do  so  must  be  ex- 
pressed or  necessarily  implied  from  the  facts 
and  drcumstances  of  the  case.  It  is  a  ques- 
tion of  intention."  Bartlette  v.  Crittenden  (U. 
S.)  2  Fed.  Cas.  981,  982;  Pitts  v.  Hall  (U.  S.) 
19  Fed,  Cas.  754,  757;  Bevin  v.  East  Hamil- 
ton Bell  Co.  (U.  S.)  8  Fed.  Gas.  321,  326. 


The  word  "abandon,**  when  used  in  ref- 
erence to  the  abandonment  of  a  patent, 
means  that  the  inventor  dedicated  it  to  the 
public  use;  and  the  failure  of  the  inventor 
to  assert  his  claims  by  suit  or  otherwise, 
and  the  omission  to  sell  licenses  to  use  the 
invention,  and  his  neglect  to  make  any  ef- 
forts to  realize  any  personal  advantage  from 
his  patent,  and  similar  circumstances,  may 
be  considered  in  connection  with  other  evi- 
dence on  the  question  whether  the  Inventor 
had  abandoned  his  patent  Ransom  v.  New 
York  (U.  S.)  20  Fed.  Cas.  286,  291« 

OfUmd. 

A  person  "abandons  land  when  he  leaves 
the  same  free  to  the  occupation  of  the  next 
owner,  whoever  he  may  be,  without  any  in- 
tention to  repossess  it,  and  regardless  and 
indifferent  as  to  what  may  become  of  it  in 
the  future."  MitcheU  v.  Carder,  21  W.  Va. 
277,  285. 

'If  a  man  be  dissatisfied  with  his  im- 
movable estate,  and  abandons  it,  immediate- 
ly he  departs  from  it  corporally  with  the 
intention  that  it  shall  no  longer  be  his,  it 
will  become  the  property  of  him  who  first 
enters  thereafter."  Moreau  ft  Carleton's 
Partidas,  8,  tit  4,  Law  60. 

Where  a  single  man  has  an  actual  set- 
tlement, improvement  and  residence  on  a 
tract  of  land,  his  residing  off  the  land  for 
a  reasonable  time,  in  the  house  of  his  father- 
in-law,  until  he  can  arrange  for  accommoda- 
tions more  suitable  to  his  changed  conditions, 
does  not  constitute  an  abandonment  Heath 
V.  Biddle,  9  Pa.  (9  Barr)  273,  274. 

Of  local  tiae. 

Precisely  what  is  meant  by  an  "aban- 
doned legal  title"  is  hard  to  define.  If  it 
is  the  valid  legal  title,  it  is  inconceivable 
how  it  can  be  abandoned.  The  disappear- 
ance and  long  neglect  to  assert  the  title  by 
the  owner  did  not  operate  to  extinguish  or 
toll  it  Nothing  but  a  possession  adverse  to 
Mm  for  the  statutory  period  would  have  such 
a  consequence.  If  there  has  not  been  a 
devolution  of  title  by  operation  of  adverse 
possession,  their  title  is  perfect,  and  their 
right  to  recover  would  not  be  affected  by  a 
theoretical  abandonment  predicated  alon<k 
upon  a  neglect  of  th^  estate.  East  Ten- 
nessee Iron  &  Goal  Co.  v.  Wiggin  (U.  S.)  68 
Fed.  446,  449,  15  C.  a  A.  510. 

Abandonment  can  only  properly  refer 
to  inchoate  rights;  but  a  perfect  title  cannot 
be  abandoned.  If  the*  owner  of  a  perfect 
title  fails  or  neglects  to  pay  taxes,  the  law, 
instead  of  presuming  his  title  abandoned,  re- 
gards it  as  still  remaining  a  species  of  valua- 
ble property,  which  is  seized  and  sold  to  the 
highest  bidder.  City  of  Philadelphia  v.  Bid- 
die,  ^  Pa.  a  Casey)  259,  263. 
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Of  mliilac  claim. 

''Abandonment'*  Is  a  word  which  has  ac* 
Qoired  technical  meaulng,  and  there  can  be 
no  reason  why  a  different  signification  should 
be  given  It  when  applied  to  the  loss  of  a 
right  to  a  mining  claim  than  that  which  it 
has  received  in  the  books.  It  is  defined  to 
be  the  relinquishment  of  a  right;  the  giving 
up  of  something  to  which  we  are  entitled. 
Mallett  T.  Uncle  Sam  Gold  &  Silver  Mln.  Co., 
1  Nev.  188,  201,  90  Am.  Dec.  484. 

"Abandonment,"  as  applied  to  mining 
claims  held  by  location  merely,  takes  place 
only  when  the  locator  voluntarily  leaves  his 
claim  to  be  appropriated  by  the  next  comer, 
without  any  intention  to  retake  or  claim  It 
again,  and  regardless  of  what  may  become 
of  it  In  the  future.  McKay  v.  McDougall,  04 
Pac.  669,  670.  25  Mont  258;  St  John  t.  Kldd, 
26  Oal.  263,  272. 

Abandonment  does  not  depend  on  any 
rules  or  regulations  or  customs  of  mining, 
but  solely  on  the  question  of  the  Intention  of 
the  locator  in  leaving  his  claim.  St.  John 
▼.  Kldd,  26  Gal.  263,  272. 

The  term  "abandonment*'  when  applied 
to  a  mining  claim,  correctly  characterizes  the 
act  of  one  holding  the  claim,  in  giving  up  his 
claim,  and  stopping  the  payment  of  assess- 
ments in  pursuance  of  the  intention  to  give 
up  the  claim.  Whether  there  has  been  an 
abandonment  is  a  mixed  question  of  fact 
Oreamuno  t.  Uncle  Sam  Gold  Sc  Silver  Mln. 
Co.,  1  Nev.  215,  217. 

An  abandonment  within  the  meaning  of 
the  rule  that  a  mining  claim  may  be  lost  by 
abandonment,  includes  the  voluntary  yield- 
ing of  the  possession  of  the  claim  to  another. 
Murley  v.  Ennis,  2  Colo.  300,  306. 

"Abandonment"  Is  a  question  of  act  as 
well  as  intent;  and  it  is  also  said  that  it  is 
a  question  of  mixed  law  and  fact  Lockhart 
▼.  Wills,  50  Pac.  818,  320,  9  N.  M.  263. 

"Abandonment"  is  a  matter  of  intention, 
and  operates  instanter.  Where  a  miner  gives 
up  his  claim,  and  goes  away  from  it  without 
any  intention  of  repossessing  it  and  regard- 
less as  to  what  becomes  of  it  or  who  takes 
possession  of  it  an  abandonment  takes  place, 
and  the  property  rererts  to  its  original  status 
as  a  part  of  the  unoccupied  public  domain. 
Derry  v.  Ross,  5  Colo.  295,  300. 

Of  railroad  statton. 

Under  Pub.  St  c.  112,  §  156^  prohibiting 
a  railroad  company  from  abandoning  an  es- 
tablished station,  the  removal  of  the  station 
to  another  place  in  the  same  town  and  neigh- 
borhood, with  the  design  of  furnishing  better 
accommodations  does  not  constitute  an  aban- 
donment since  such  change  is  a  relocation, 
and  not  an  abandonment  of  the  station.  At- 
torney General  r.  Eastern  B.  Co.,  137  Mpiss. 
45,48. 


Of  rlfflit  of  way* 

"Abandonment"  as  used  in  relation  to 
the  abandonment  of  a  right  of  way  by  a  rail- 
road company,  means  simply  a  permanent 
cessation  of  the  use  of  the  right  of  way  for 
railroad  purposes;  that  is,  a  cessation  to  use 
with  an  intent  not  to  resume  the  use.  Mc- 
Clain  V.  Chicago.  R.  I.  &  P.  Ry.  Co.,  57  N. 
W.  594,  595,  90  Iowa,  640. 

Of  trade-namOk 

To  establish  the  defense  of  "abandon- 
ment" of  a  trade-name,  it  is  necessary  to 
show  not  only 'acts  indicating  a  practical 
abandonment  but  an  actual  intent  to  aban- 
don. Acts  which,  unexplained,  would  be  suf- 
ficient to  establish  an  abandonment  may  be 
answered  by  showing  that  there  was  never 
an  intention  to  give  up  or  relinquish  the  right 
claimed.  Saxlehner  v.  Eisner  &  Mendelson 
Co.,  21  Sup.  Ct  7,  11,  179  U.  a  19,  46  L.  Bd. 
60. 

"Abandonment"  in  industrial  property  is 
an  act  by  which  the  public  domain  originally 
enters  or  re-enters  into  the  possession  of  the 
thing  (commercial  name,  mark,  or  sign)  by 
the  will  of  the  legitimate  owner.  The  essen- 
tial condition  to  constitute  abandonment  is 
that  the  one  having  a  right  should  consent 
to  the  dispossession.  Outside  of  this,  there 
can  be  no  dedication  of  the  right  because 
there  cannot  be  abandonment  In  the  Juridical 
sense  of  the  word.  Singer  Mfg.  Co.  v.  June 
Mfg.  Co.,  16  Sup.  Ct  1002,  1009,  163  U.  S. 
169,  41  L.  Bd.  11& 

Of  water  rlglit. 

"Abandonment**  as  applied  to  the  doc- 
trine of  appropriation  of  water  to  a  beneficial 
use,  may  be  defined  to  be  an  intentional  re- 
linquishment of  a  known  right.  Thus,  where 
the  owners  of  mining  premises  allowed  them 
to  be  sold  for  taxes,  and  no  claim  was  made 
of  the  water  right  for  eighteen  years,  inten- 
tion to  abandon  such  right  was  established. 
Oviatt  V.  Big  Four  Mln.  Co.,  65  Pac.  811,  812, 
39  Or.  118. 

"Abandonment"  is  a  question  of  fact 
to  be  determined  by  the  jury  or  court  sitting 
as  such.  Evidence  that  the  owner  of  an  ir- 
rigation water  right  had  for  several  years 
used  but  little  water  for  irrigating,  though 
using  it  continuously  for  domestic  purposes, 
and  had  allowed  the  ditch  to  become  so  ob- 
structed that  it  would  convey  but  little  wa- 
ter, does  not  show  an  abandonment  Utt  v. 
Frey,  39  Pac.  807,  809,  106  Cal.  392. 

The  "abandonment"  of  water  rights  oc- 
curs when  the  party  in  possession  deserts  the 
property  without  an  intention  to  reclaim  it 
and  such  intention  is  not  shown  by  mere  non- 
user  or  failure  to  maintain.  Butterfield  t. 
O'Neill,  72  Pac.  807,  808  (citing  Putnam  v. 
Curtis.  7  Colo.  App.  457,  43  Pac.  1056). 

The  right  is  not  abandoned  to  the  use 
of  a  ditch  to  convey  water  for  purposes  of 
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irrigation  merely  because  water  does  not  flow 
in  it  every  day  in  tlie  year.  Hesperla  Land 
ft  Water  Co.  t.  Rogers,  Sa  Oal.  10,  28  Pac. 
196,  17  Am.  St  Rep.  209. 

Where  a  person  who  owned  a  water 
right  quitclaimed  his  possessory  right  to  the 
land  without  reservation  of  a  water  right, 
and  left  the  state  for  three  years,  claims  no 
interest  in  the  water  until  after  his  return, 
he  will  be  held  to  have  abandoned  it  Nich- 
ols V.  Lantz,  47  Pac.  70,  72,  9  Colo.  App.  1. 

ABAIVDONED  FROPEBTT. 

Abandoned  property  is  property  which 
has  been  thrown  away  or  the  possession  of 
which  is  voluntarily  forsaken  by  the  owner, 
in  which  case  it  becomes  the  property  of  the 
first  occupant  Bads  v.  Brazleton,  22  Ark. 
499,  609,  79  Am.  Dec  96. 


ABATE— ABATEMENT. 

Of  aotioa* 

To  "abate,**  as  applied  to  an  action,  is 
to  cease,  terminate,  or  come  to  an  end  pre- 
maturely. Bouv.  Law  Diet  When,  upon 
the  return  day  of  a  sunmions  Issued  from 
the  district  court  in  the  city  of  New  Tork, 
the  plaintiff  fails  to  appear  or  pay  the  trial 
fee,  and  the  defendant  makes  no  motion  for 
a  dismissal,  the  action  abates,  or  is  in  effect 
discontinued,  and  its  pendency  cannot  there- 
fore be  pleaded  in  bar  of  a  new  action  for 
the  same  cause  between  the  same  parties. 
Goldstein  v.  Loeb,  21  Misc.  Rep.  72,  73,  46 
N.  T.  8upp.  83a. 

The  entry  "Action  abated"  is  simply  a 
statement  of  the  legal  effect  of  overruling  a 
demurrer  and  sustaining  a  bill  in  abatement 
It  is  an  appropriate  entry  to  inform  the  clerk 
of  the  legal  status  of  the  case  in  the  event 
no  exceptions  are  taken,  or  the  exceptions 
taken  are  overruled  and  no  amendment  al- 
lowed. Fleming  t.  Courtenay,  49  Atl.  611, 
ei4,  95  Me.  12a 

*' Abatement**  in  the  sense  of  the  com- 
mon law,  is  an  entire  overthrow  or  destruc- 
tion of  the  suit,  so  that  it  is  quashed  and 
ended,  but  in  the  sense  of  courts  of  equity 
tn  abatement  signifies  only  a  suspension  of 
all  proceedings  in  the  suit  for  the  want  of 
parties  capable  of  proceeding  therein.  At 
common  law  when  a  suit  is  abated  it  is  ab- 
solutely dead,  but  in  equity  a  suit  when  abat- 
ed was  merely  in  a  state  of  suspended  anima- 
tion and  might  be  revived.  Witt  v.  Ellis,  42 
Tenn.  (2  Cold.)  88,  39,  40  (citing  Story,  Bq. 
PL  354). 

St  Conn.  p.  35,  provided  that  if  any 
writ,  etc.,  shall  be  directed  to  an  indifferent 
person,  except  in  certain  cases,  it  shall 
"abate.**  It  was  held  that  the  word  "abate" 
was  not  synonymous  with  ''plea  of  abate- 


ment," the  two  expressions  having  very  dif- 
ferent meanings.  ** Abate'*  is  a  generic  term, 
derived  from  the  French  word  ''abattre," 
and  signifies  to  quash,  to  beat  down,  or  de- 
stroy. The  modes  of  abatement  are  various, 
but  the  thing  is  simple  and  uniform;  a  plea 
of  abatement  is  only  one  mode  of  quashing 
a  writ,  while  there  are  others,  such  as  in 
some  cases  it  is  the  duty  of  the  court  to 
abate  a  writ  ex  officio,  and  In  case  the  writ 
is  a  nullity,  so  that  the  judgment  thereon 
would  be  incurably  erroneous,  it  is  de  facto 
abated.  When  it  was  declared  that  a  writ 
should  "abate**  the  term  was  used  In  its  most 
comprehensive  sense,  not  prescribing  a  mode, 
but  commanding  a  thing.  Hence  the  statute 
did  not  require  a  plea  of  abatement  Case 
V.  Humphrey,  6  Conn.  130,  140  (citing  Barl 
of  Clanrickard's  Case,  Hobart,  288;  Case  on 
Fines,  3  Rep.  85;  Hughson  v.  Webb,  Cro. 
Bliz.  121;  Cooke  v.  Gibbs,  8  Mass.  198; 
Wood  V.  Ross^  11  Mass.  271). 

Of  freeliold. 

"Abatement"  is  a  figurative  expression, 
used  to  denote  that  the  rlghtfuF  possession 
of  the  freehold  by  the  heir  or  devisee  has 
been  overthrown  by  the  intervention  of  a 
stranger,  and  is  always  consequent  on  the  de- 
scent or  devise  of  an  estate  in  fee  simple. 
Brown  v.  Burdick,  25  Ohio  St  260,  268  (cit- 
ing 8  BL  Comm.  167,  169). 

Of  lecaey. 

An  "abatement  of  a  legacy*'  Is  a  pro  rata 
diminution  of  general  legacies  made  neces* 
sary  in  order  to  pay  debts  and  specific  lega 
cies.    Brown  v.  Brown,  79  Va.  648,  660. 

"The  reduction  of  a  legacy,  general  or 
specific,  on  account  of  the  insufficiency  of 
the  estate  of  the  testator  to  pay  his  debts 
and  legacies.  When  the  estate  of  a  testator 
is  insufficient  to  pay  both  debts  and  legacies 
it  is  the  rule  that  the  general  legacies  must 
abate  proportionately  to  an  amount  sufficient 
to  pay  the  debts.  If  the  general  legacies  are 
exhausted  before  the  debts  are  paid,  then, 
and  not  till  then,  the  specific  legacies  abate, 
and  proportionably."  Bouv.  Law  Diet  (cit- 
ing 2  Shars.  Bl.  Comm.  513,  and  note;  ap- 
proved Neistrath's  Estate,  5  Pac.  507,  508, 
66  Oal.  330). 

Where  a  bequest  is  made  in  the  form 
of  a  general  legacy,  and  of  pure  bounty,  and 
there  are  no  expressions  in  the  will  or  infer 
ences  to  be  derived  therefrom  manifesting 
an  intention  to  give  any  of  them  priority, 
in  the  event  of  a  deficiency  of  assets  they 
will  all  abate  pro  rata.  Titus'  Adm'r  v. 
Titus,  26  N.  J.  Bq.  (11  0.  B.  Green)  Ul,  114, 
117,  119. 

Of  ]&iiis«Be«« 

In  Rev.  Code,  §  4027,  providing  that  a 
public  nuisance  may  be  abated  on  the  ap- 


ABATS^-ABATfiMENT 


14 


ABDUCTION 


plicatioii  of  any  citizen  of  the  district,  andi 
a  private  nuisance  on  the  application  of  the 
party  injured,  "abated"  is  a  technical  term, 
meaning  to  destroy  the  nuisance,  and  does 
not  mean  the  prevention  of  a  nuisance  by 
injunction,  nor  a  verdict  for  damages  against 
the  one  maintaining  it  as  by  way  of  punish- 
ment   Ruff  v.  Phillips,  60  Ga.  130. 

The  words  "abate"  and  "suppress"  in  a 
statute  giving  a  city  power  to  abate  nui- 
sances and  suppress  gambling  houses  are 
practically  synonymous.  Town  of  Nevada 
V.  Hutchins,  13  N.  W.  634,  635,  59  Iowa,  506. 

Of  taxes* 

The  terms  "exemption"  and  "abate- 
ment," in  their  literal  sense,  have  different 
shades  of  meaning,  and  this  is  so  to  a  certain 
extent  in  the  meaning  of  these  terms  as  em- 
ployed in  the  constitution  and  statutes;  for 
an  exemption  prevents  any  assessment  or 
levying  of  taxes  in  the  first  instance,  and  in 
that  way  relieves  the  property  from  the  bur- 
den of  taxation,  while  in  the  case  of  an  abate- 
ment the  property  is  relieved  of  its  share  of 
the  burden  of  taxation  after  the  assessment 
has  been  made  and  the  tax  levied.  The  dif- 
ference in  the  sense  of  these  terms,  therefore, 
relates  to  the  method  rather  than  to  the  ef- 
fect; for  the  ultimate  result,  whether  by 
exemption  or  abatement,  is  precisely  the 
same.  In  either  case,  the  property  is  re- 
lieved from  the  burden  of  taxation.  Hence 
a  statute  providing  that  the  board  of  county 
commissioners  may  abate  the  taxes  of  cer- 
tain persons  is  in  conflict  with  the  constitu- 
tion forbidding  exemptions  of  property  ex- 
cept such  as  are  of  the  laws  of  the  United 
States  and  under  this  constitution.  State  v. 
Armstrong,  63  Pac.  981,  982,  17  Utah,  166. 

An  abatement  of  taxes  supposes  the  as- 
sessment not  duly  made.  If  the  tax  be  whol- 
ly abated  it  is  as  if  no  assessment  had  been 
made,  and  if  the  tax  be  partially  abated,  and 
the  residue  paid,  all  that  was  duly  assessed 
has  been  paid.  Inhabitants  of  Billerica  v. 
Inhabitants  of  Chelmsford,  10  Mass.  394,  396. 

Of  waffos. 

The  requirement  of  Act  March  25,  1889, 
that  corporations,  companies,  and  persons  en- 
gaged in  the  business  of  operating  or  con- 
structing railroads  and  railroad  bridges,  and 
contractors  and  subcontractors  engaged  in 
the  construction  of  any  such  road  or  bridge, 
to  pay  their  employes  on  the  day  of  discharge 
the  unpaid  wages  then  earned  by  them  at 
the  contract  rate,  "without  abatement  or  de- 
duction," means  without  discount  for  paying 
in  advance  of  the  time  fixed  by  the  contract, 
and  does  not  prevent  the  corporation  from 
offsetting  the  damages  sustained  by  the  em- 
ploye's failure  to  perform  his  contract.  Leep 
V.  St  Louis,  I.  M.  &  S.  Ry.  Co.,  25  S.  W.  75, 
84,  58  Ark.  407,  23  L.  B.  A.  264^  41  Am.  St. 
Bep.  109. 


ABATOR. 

The  term  "abator"  Is  synonjrmons  with 
an  occupier  without  color  of  title,  and  signi- 
fies a  stranger  who  has  taken  possession  of  a 
freehold  on  the  death  of  a  person  seized  of 
an  inheritance,  thereby  preventing  the  entry 
of  the  heir  or  devisee.  Brown  t.  Burdick,  26 
Ohio  St  260,  268. 

ABDUCTION. 

"The  term  'abduction'  means  In  law  the 
taking  and  carrying  away  of  a  child,  a  ward, 
a  wife,  etc.,  either  by  fraud,  persuasion,  or 
open  violence.  Webster's  Diet"  State  v. 
George,  93  N.  O.  667,  570;  State  v.  Chisen- 
hall,  11  S.  E.  618,  519,  106  N.  C.  676;  Hum- 
phrey V.  Pope,  54  Paa  847,  848,  122  Cal.  253; 
Carpenter  v.  People  (N.  Y.)  8  Barb.  603,  606. 

The  word  "abduction"  is  from  the  Latin 
"abduco,"  to  lead  away.  In  private  or  civil 
law  it  is  the  act  of  taking  away  a  man's  wife 
by  violence  or  by  persuasion.  Our  criminal 
statutes  as  to  the  crime  of  abduction  for  the 
purposes  of  prostitution  use  the  words  "take 
away"  for  the  word  "abduct"  It  has  been 
held  that  a  physical  carrying  away  is  not  re- 
quired to  constitute  the  taking,  but  that  in- 
ducements are  sufficient.  In  the  decisions  o^ 
courts  generally  the  word  "abduction"  and 
the  words  "take  away"  are  used  as  equiva- 
lents of  each  other,  as  we  think  in  fact  they 
are,  and  such  is  its  meaning  as  used  in  the 
statute  relating  to  the  abduction  of  a  husband 
from  his  wife  or  of  a  parent  from  his  child. 
Humphrey  v.  Pope,  54  Pac.  847,  848,  122  Gal. 
253. 

It  is  not  necessary,  in  order  to  consti- 
tute "abduction,"  that  the  taking  should  be 
by  force;  it  being  sufficient  "if  such  moral 
force  was  used  as  to  create  a  willingness  on 
the  girl's  part  to  leave  her  father's  home." 
Wightman,  J.  Reg.  v.  Handley,  1  Fost  &  F. 
648. 

In  order  to  constitute  "abduction"  the 
law  does  not  require  that  the  taking  away 
of  a  female  for  unlawful  purposes  shall  be 
by  force.  "If  the  diild  was  induced  by  de- 
fendant to  go  away  from  the  custody  and 
care  of  her  mother  it  is  a  sufficient  'abduction' 
or  taking  away";  the  gist  of  the  offense  be- 
ing the  taking  away  of  the  child  against  the 
will  of  the  person  having  lawful  charge  of 
her,  for  the  purpose  of  prostitution.  People 
V.  Demousset,  12  Pac.  788,  71  Cal.  611. 

It  is  not  necessary  to  the  commission  of 
the  crime  of  abduction  that  the  accused 
should  in  any  case  use  any  force  or  practice 
any  fraud  or  deception.  The  offense  may  be 
committed  without  actual  manual  capture  of 
the  female,  and  it  is  not  necessary  that  she 
be  taken  against  her  will.  People  v.  Seeley 
(N.  Y.)  37  Hun,  190,  192,  193. 

Pen.  Code,  fi  282,  provides:  ^A  person 
who    •    •    •    (subdivision   2)   inveigles   or 
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entices  an  nnmarrled  female  of  prevloua 
cbaste  character  Into  a  house  of  ill  fame,  or  of 
assignation,  or  elsewhere,  for  the  purpose  of 
prostitution  or  sexual  intercourse,  •  •  • 
Is  guilty  of  abduction,  and  punishable  by  im- 
prisonment," etc.  People  y.  Orotty^  9  N,  Y. 
Supp.  937,  938,  66  Hun,  611. 

ABET. 

See,  also,  •'Aid  and  Abet** 

To  abet  Is  to  countenance,  assist;  to  giye 
aid.  State  t.  Walker,  9  S.  W.  646,  652,  98 
Mo.  95. 

Abetting  the  commission  of  an  offense  in- 
Yolyes  the  idea  of  the  use  of  force»  physical 
or  moral.  Joined  with  that  of  the  actual  perpe- 
trator in  producing  it.  State  t.  Teahan,  60 
Conn.  92,  101. 

The  word  "abet"  includes  knowledge  of 
the  wrongful  purpose  of  the  perpetrator  and 
counsel  and  encouragement  In  the  crime. 
People  Y.  Dole,  55  Pac.  581,  581,  122  CHI.  486, 
68  Am.  St  Rep.  50  (quoted  and  approyed  in 
State  T.  Corcoran,  61  Pac.  1034^  1042,  7  Idaho, 
220). 

In  Act  Cong.  April  20,  1818,  i  3,  prohib- 
iting the  slave  trade,  and  declaring  that 
whosoeyer  shall  in  anywise  be  "aiding  or 
abetting'*  in  the  fitting  out  of  a  slayer  shall 
severally  forfeit,  etc.,  the  terms  "aid  and 
abet"  are  not  used  as  technical  phrases  be- 
longing to  the  common  law,  the  offense  not 
being  made  a  felony,  and  therefore  the 
words  require  no  such  interpretation.  ''The 
statute  punishes  them  as  substantive  offens- 
es, and  not  as  accessorial,  and  the  words 
are  therefore  to  be  understood  as  In  the 
common  parlance,  and  import  'assistance, 
co-operation,  and  encouragement.' "  United 
States  V.  Gooding,  25  U.  S.  (12  Wheat)  460, 
470,  6  L.  Ed.  693. 

In  True  t.  Commonwealth,  14  S.  W.  684, 
90  Ey.  651,  the  words  "encourage,  aid  or 
abet,  counsel,  advise,  or  assist"  were  said  to 
be  words  in  appropriate  use  to  describe  the 
offense  of  a  person  who,  not  actually  doing 
the  felonious  act  hy  his  will  contributes  to 
or  procures  it  to  be  done,  and  thereby  be- 
comes a  principal  or  accessory.  Omer  v. 
(k^mmonwealth  <Tex.)  26  S.  W.  994^  996. 

Aid  distiiisvlsked. 

The  word  "aid"  does  not  imply  guilty 
knowledge  or  felonious  intent,  whereas  the 
definition  of  the  word  "abet"  includes  knowl- 
edge of  the  wrongful  purpose  of  a  person,  and 
comisel  and  encouragement  in  the  crime. 
People  T.  Morine,  72  Pac.  166»  168,  138  Cal. 
626  (citing  People  r.  Warren,  130  Cat  682, 
S3  Pac  87). 


The  words  "aid"  and  "abetf*  are  not  syn- 
onymous. To  abet  is  to  encourage,  counsel, 
incite,  or  instigate  the  commission  of  a  crime. 
The  word  indicates  an  act  of  an  accessory 
before  the  fact.  To  aid  is  to  support  State 
V.  Bmpey,  44  N.  W.  707,  79  Iowa,  460. 

The  words  "aid"  and  "abet,"  as  used  in 
Code  1876,  {  4802,  providing  that  all  persons 
concerned  in  the  commission  of  a  felony, 
whether  they  directly  commit  the  act  con- 
stituting the  offense,  or  aid  or  abet  in  its 
commission,  though  not  present,  must  be  in- 
dicted, tried,  and  punished  as  principals,  "are 
nearly  synonymous,  and  comprehend  all  as- 
sistance given  by  acts,  words  of  encourage- 
ment or  by  presence,  actual  or  constructive." 
Raif  ord  v.  State,  59  Ala.  106»  108. 

Oonsent  distlasnlslied* 
See  "Consent" 

ABETTOR. 

See,  also,  "Aider  and  Abettor.** 

In  criminal  law  an  abettor  is  one  who  Is 
present  at  the  time  the  offense  was  commit- 
ted, and  aids  in  its  commission,  although  he 
is  not  the  actual  perpetrator,  or  who,  while 
not  present,  is  in  such  a  situation  as  to  be 
able  readily  to  come  to  the  assistance  of  the 
perpetrator.    Green  v.  State,  13  Mo.  382,  892. 

To  abet  is  to  countenance,  assist  to  give 
aid;  and  hence  an  instruction  that  if  de- 
fendant was  near  enough  to  and  did  give  im- 
mediate assistance  in  the  killing  of  deceas- 
ed, or  intentionally  aided,  countenanced,  or 
encouraged  it,  or  waited  upon  or  stood  watch 
for  those  who  did  it,  acting  in  one  common 
purpose  with  them,  he  was  guilty  as  an  abet- 
tor, was  correct  State  v.  Walker,  9  S.  W. 
646,  652,  98  Mo.  95. 

Abetting  the  commission  of  an  offense 
involves  the  idea  of  the  use  of  force,  phys- 
ical or  moral,  Joined  with  that  of  the  actual 
perpetrator  in  producing  it  The  abettor 
must  stand  in  the  same  relation  to  the  crime 
as  the  criminal,  approach  it  at  the  same  di- 
rection, and  touch  it  at  the  same  point. 
State  V.  Teahan,  50  Conn.  92,  101. 

A  person  may  be  guilty  of  crime  as  an 
abettor  even  though  he  cannot  be  a  princi- 
pal. Bishop  T.  State,  45  S.  S.  614^  118  Ga. 
799. 


ABEYANCE 

"Sometimes  the  fee  may  be  In  abeyance 
—that  is,  in  expectation  or  contemplation  of 
law— there  being  no  person  in  esse  in  whom 
it  can  vest  and  abide  at  the  time,  though  the 
law  considers  it  as  always  potentially  exist- 
ent and  ready  to  vest  whenever  a  property 
owner  appears.    Thus,  in  a  grant  to  J.  for 
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life,  and  afterwards  to  the  helm  of  R.,  tbe 
inheritance  is  plainly  neither  granted  to  J. 
nor  B.,  nor  can  it  vest  in  the  heirs  of  R.  till 
his  death.  Nam  nemo  est  haeres  viventis. 
It  remains  therefore  in  waiting  or  'abeyance' 
during  R.'s  life."  2  Bl.  Oomm.  107.  In  the 
civil  law  the  legal  conception  is  slightly  dif- 
ferent Pothier  says:  "The  dominion  of 
property,  the  same  as  all  other  rights,  as 
well  in  re  as  ad  rem,  necessarily  supposes  a 
person  in  whom  the  right  subsists  and  to 
whom  it  belongs.  •  •  •  When  an  owner 
dies,  and  no  one  will  accept  the  succession, 
this  dormant  succession  is  considered  as  be- 
ing a  dyil  person,  and  as  the  continuation 
of  that  of  the  deceased,  and  in  this  flctitiotts 
person  subsists  the  dominion  or  ownership 
of  whatever  belongs  to  the  deceased,  the 
same  as  all  other  passive  and  active  rights  of 
the  deceased.  Hsereditas  Jacens  personse 
defuncti  locum  obtinet"  Illinois  Cent  R. 
Co.  V.  Bosworth,  10  Sup.  Ct  231,  233,  133 
tJ.  S.  02,  33  U  Ed.  550  (quoting  Droit  de 
Domaine  de  Propriete^  cc  1,  15). 

ABIDE. 

In  an  indictment  charging  that  defend- 
ants "did  lewdly  and  lasciviously  abide  and 
cohabit"  together,  the  term  "abide"  was 
synonymous  with  the  word  "associated,"  as 
used  in  Pub.  St  c.  214,  {  27,  prohibiting  per- 
sons from  lewdly  and  lasciviously  associat- 
ing and  cohabiting  together.  Commonwealth 
V.  Dill,  34  N.  E.  84,  159  Mass.  61. 

A  recognizance  to  await  the  action  of  the 
court  of  appeals  is  not  equivalent  to  a  con- 
dition to  abide  the  judgment  of  such  court 
Wilson  V.  State,  7  Tex.  App.  38,  39. 

As  be  BOTemed  by. 

A  docket  entry  under  an  action  at  law 
to  "abide"  the  decision  in  a  certain  equity 
suit  means  not  that  the  action  at  law  should 
be  dependent  on  the  final  determination  of 
the  suit  in  equity,  but  that  so  much  of  the 
issue  as  was  common  to  both  should  be  de- 
cided in  the  former  the  same  as  in  the  latter. 
Hodges  V.  Plngree,  108  Mass.  585,  587. 

A  stipulation  that  certain  cases  shall 
"abide"  the  event  of  another  case,  both  in 
the  trial  court  and  on  appeal,  means  the  final 
outcome  and  the  end  of  the  litigation,  and 
that  the  side  finally  successful  in  the  first 
case  should  be  successful  in  all.  Commercial 
Union  Assur.  Co.  r.  Scammon,  35  111.  App. 
659,660. 

As  ooaf ona  to,  exeonta,  mr  perform. 

"Abide,"  as  used  in  a  recognizance  bind- 
ing the  defendant  to  appear  and  "abide"  the 
order  of  the  court,  meant  obedience,  com- 
pliance, to  perform,  to  execute,  to  conform 
to  such  order.  Jackson  t*  State,  30  Kan.  88» 
1  Pac.  817,  8ia. 


As  used  in  Rev.  St  e.  49,  providing  that 
the  accused  in  bastardy  proceedings  shall  ap- 
pear and  abide  the  order  of  the  court; 
"abide"  means  that  the  accused  shall  pa- 
form,  execute,  and  conform  to  such  order. 
Hodge  T.  Hodgdon,  62  Mass.  (8  Cush.)  294, 
297. 

The  condition  of  a  bond  given  in  a  prose- 
cution for  bastardy,  conditioned  that  the 
principal  defendant  should  appear  at  the  next 
court  and  "abide"  the  order  of  the  court,  ex- 
tends to  performance  of  the  order  of  court 
consequent  on  the  adjudication  of  the  ac- 
cused as  the  father.  Taylor  t.  Hughes,  8 
Me.  (8  Greenl.)  433,  434. 

In  Weeks  y.  Trask,  16  At!.  413,  415,  81 
Ma  127,  it  was  held  that  defendant's  entry 
on  land  in  dispute,  and  the  erection  of  a 
fence  after  the  land  had  been  awarded  to 
plaintiff  under  an  arbitration  by  agreement 
"binding  both  parties  to  abide  the  award," 
did  not  constitute  a  breach  of  the  award. 
In  discussing  the  meaning  of  the  words  "to 
abide  by"  the  court  adopts  the  language  of 
Richardson,  C.  J.,  in  Shaw  v.  Hatch,  6  N.  H. 
162:  **The  words  'abide  by'  do  not  mean  to 
acquiesce  in,  but  simply  to  await  the  award 
without  revoking  the  submission.  The  award 
is  conclusive  between  the  parties,  and  the 
defendant  may  be  liable  in  trespass  for  what 
he  has  done."  A  like  view  was  adopted  in 
Marshall  v.  Reed,  48  N.  H.  36.  Doubtless  a 
revocation  of  the  authority  of  the  arbitra- 
tors before  the  award  Is  made  is  a  breach  of 
such  a  stipulation.  King  v.  Joseph,  5  Taunt 
452;  Brown  v.  Leavltt  26  Me.  25L  So  is 
putting  it  beyond  the  power  of  the  arbitra- 
tors to  make  an  award,  as  the  marriage  of 
the  female  party.  Chamley  v.  Wlnstanley,  5 
East,  266.  Or  preventing  one  of  the  arbitra- 
tors from  taking  part  in  the  award  as  to 
costs.  Qulmby  v.  Melvln,  35  N.  H.  19a  So 
is  refusing  to  pay  money  in  accordance 
with  the  award.  Thompson  v.  Mitchell,  35 
Me.  281;  Plummer  v.  Morrill,  48  Me.  184. 
Also  refusing  to  do  any  act  other  than  the 
payment  of  money  required  by  the  award, 
such  as  transferring  a  piece  of  a  vessel,  and, 
when  the  submission  is  not  under  seal,  as- 
sumpsit will  lie.  Gerry  v.  Eppes,  62  Me. 
49,  51,  52.  The  debtor's  stipulation  In  his 
ball  bonds  to  abide  the  Judgment  means,  said 
Peters,  J.,  "to  stand  to,"  "to  submit  to,"  or 
"to  abide."  Hewins  v.  Currier,  62  Me.  236, 
239.  "While  these  illustrations  show  that 
these  words  take  some  shade  of  meaning 
from  the  subject-matter  with  which  they 
are  connected,  our  opinion  is  that  in  cases  of 
this  sort  they  mean.  In  substance,  that  the 
parties  will  not  in  any  wise  revoke  or  pre- 
vent the  making  and  publication  of  the 
award,  and  when  made  and  published  it 
shall  be  final,  and  that  they  will  perform  any 
act  required  by  the  award  which  is  within 
the  scope  of  the  authority  conferred  on  the 
arbitrators  by  the  submisaion.** 
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Am  pay  •»  satisf  j« 

"Abide  and  satisfy,"  within  the  meaning 
of  Gen.  St  1878,  c.  86,  §  10,  providing  that 
an  appeal  bond  shall  be  conditioned  to  pay 
the  costs  of  said  appeal  and  damages  sus- 
tained by  the  respondent  in  consequence 
thereof,  if  said  order  or  any  part  thereof  is 
affirmed,  or  said  appeal  Is  dismissed,  and 
abide  and  satisfy  the  Judgment  or  order 
which  the  appellate  court  may  give  therein, 
must  be  construed,  not  only  to  require  pay- 
ment of  the  costs  and  damages,  but  also  the 
judgment  which  may  be  rendered  on  appeal, 
with  Interest,  as,  if  the  term  be  construed 
to  apply  only  to  the  costs  and  damages  inci- 
dent to  the  appeal,  that  part  of  the  provi- 
sion requiring  the  payment  of  costs  of  said 
appeal  and  the  damages  sustained  would  be 
without  meaning.  Erickson  t.  Elder,  25  N. 
W.  804,  34  Minn.  870. 

Gomp.  Laws  Kan.  1879,  c.  47,  fi  5,  relat- 
ing to  Illegitimate  children,  requires  that 
the  defendant  charged  with  being  the  fa- 
ther of  such  child  shall  appear  at  the  district 
court,  and  give  a  recognizance  not  to  depart 
without  leave,  and  to  abide  the  judgment 
and  orders  of  the  court  Held,  that  the  word 
*'ablde"  in  such  act  does  not  mean  that  the 
person  charged  shall  pay  or  satisfy  the  final 
judgment  rendered  in  the  action,  but  that 
he  will  attend  court  so  long  as  the  action  is 
pending,  and  when  final  judgment  is  rendered 
surrender  himself  or  give  bond  to  perform 
such  judgment,  or  be  committed  to  prison; 
citing  Shaw  v.  Hatch,  6  N.  H.  162 ;  Marshall 
V.  Reed,  48  N.  H.  Sa  The  court  says:  "It  is 
believed  that  the  word  'abide'  never  means 
'pay'  or  'satisfy,'  while  it  does  sometimes 
mean  'endure'  or  'suffer' ;  and  to  construe  the 
word  to  mean  to  pay  or  satisfy'  Is  to  give  the 
statute  in  which  it  is  foimd  a  harsh  and  need- 
lessly severe  construction.  The  Supreme 
€k>urt  of  Maine  seems  to  hold  *  •  •  that 
the  word  'abide'  in  a  statute  similar  to  ours 
means  'pay,'  and  that  when  the  final  judg- 
ment is  rendered  the  defendant  and  his  sure- 
ties commit  a  breach  of  their  bond  unless 
they  pay  or  satisfy  the  judgment"  Taylor 
V.  Hughes  (Me.)  8  Greenl.  433,  434;  Corson 
V.  Tuttle,  19  Me.  409.  These  cases  were  de- 
cided prior  to  the  case  of  Towns  v.  Hale 
(Mass.)  2  Gray,  199,  201,  in  which  they  were 
cited  and  disapproved,  the  court  holding  in 
that  case  that  the  word  "abide"  cannot  mean 
more  than  a  willingness  and  readiness  to 
have  the  judgment  of  the  court  enforced 
against  the  defendant,  and  not  that  the  de- 
fendant or  his  sureties  shall  perform  the  final 
judgment  or  order  of  the  court,  but  only  that 
defendant  will  attend  the  court  so  long  as 
the  action  is  pending,  and  when  final  judg- 
ment is  rendered  that  he  will  surrender  him- 
self to  the  court  to  give  bond  or  be  commit- 
ted. McGarry  v.  State,  14  Pac  492,  493,  37 
Kan.  9. 

1  Wds.  &  P.— 2 


ABIDE  AHD  PSaRFOBM. 

A  bond  conditioned  that  the  maker  would 
"abide  and  perform  th«  orders  and  decrees 
of  the  court"  in  a  cause  in  which  a  writ  of 
ne  exeat  had  been  issued  cannot  be  construed 
as  equivalent  to  "abide  the  eveat  of  the  suit," 
for  to  do  so  would  be  to  wholly  Ignore  the 
word  "perform,"  and  hence  the  maker  can- 
not be  discharged  from  the  bond  on  his 
principal's  placing  himself  within  the  juris- 
diction of  the  court  and  subject  to  its  orders 
and  decrees.    Hazard  v.  Durant,  18  R.  L  125. 

ABIDE  BT. 

A  stipulation  in  a  condition  in  an  arbitra- 
tion bond  that  the  parties  consent  to  and 
"abide  by"  such  a  line  as  the  arbitrator 
should  establish  Is  the  same  in  legal  effect 
as  if  the  language  of  the  parties  had  been 
"to  abide  by  and  perform  the  award  of  the 
arbitrator,"  which  means  only  that  the  par- 
ties shall  await  the  award  of  the  arbitrators 
before  revoking  the  submission,  and  not  that 
they  shall  acquiesce  in  the  award  when  made, 
and  cannot  be  construed  to  mean  that  the 
party  shall  not  be  at  liberty  to  dispute  the 
validity  of  any  award  when  made,  but  such 
award  will  stand  as  conclusive  on  the  parties 
until  impeached  for  good  cause.  Marshall  v. 
Reed,  48  N.  H.  36,  41;  Shaw  t.  Hatch,  6  N. 
H.  162,  163. 

A  condition  in  an  arbitration  agreement 
to  abide  by  the  award  is  broken  where  a  par- 
ty took  measures  to  prevent  the  attendance 
of  a  witness.  Quimby  r.  Melvin,  86  N.  H. 
198,  204. 

The  obligation  in  a  bond  to  "abide  by"  a 
money  judgment  cannot  In  reason  mean  that 
the  obligors  stipulated  to  acquiesce  in  a  con- 
dition of  things  which  was  beyond  their 
power  to  change;  that  they  would  not  com- 
plain of  a  judgment  after  its  affirmance  in 
the  appellate  court,  when,  after  its  affirm- 
ance, they  could  have  no  other  alternative 
but  acquiescence.  Every  judgment  debtor 
must  abide  by  a  final  money  judgment  with- 
out contracting  to  do  so.  It  is  stripped  of  all 
signification  unless  it  requires  payment  of 
the  judgment.  Harris  v.  Kansas  Blevator 
Co.,  71  Pac.  804,  805,  66  Kan.  372. 

As  perf  onn. 

*'These  words  have  a  settled  fixed  mean- 
ing. Webster's  International  Dictionary 
says:  'Abide/  when  followed  by  'by,'  as 
'abide  by,'  means  to  stand  to,  to  conform  to, 
as  to  abide  by  a  decision  or  an  award.' 
Soule's  Synonyms  gives  as  synonymous  for 
'abide  by' the  words 'act  up  to';  fulflll';  'dis- 
charge.' Roget's  Thesaurus,  in  like  manner 
gives  synonymous  of  'abide  by,'  meet;  fulfill, 
carry  out;  carry  into  execution;  execute;  per- 
form; discharge;  satisfy."  Hence,  where  an 
arbitration  bond  was  conditioned  that  the 
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parties  should  abide  by  the  award,  the  obligor 
and  sureties  were  liable  for  the  payment  of 
the  award  to  the  extent  of  the  penalty  of 
the  bond.  Pass  y.  Critcher,  17  S.  £X  9, 10, 112 
N.  O.  405. 

In  an  arbitration  agreement  of  a  bound- 
ary dispute  binding  the  parties  to  "abide  by" 
such  lines  as  the  arbitrators  might  decide  on, 
the  words  "abide  by"  were  construed  to  re- 
quire the  parties  to  perform  the  award,  and 
in  order  to  enforce  the  same  the  court  de- 
creed specific  performance  by  the  execution 
of  deeds  of  release  up  to  such  lines.  Thomp- 
son y.  Deans,  59  N.  C.  22. 

A  condition  in  an  arbitration  bond,  that 
the  party  shall  well  and  truly  "submit,  stand 
to,  and  abide  by"  the  decision  and  award  of 
the  arbitrators.  Is  construed  to  extend  to  the 
performance  by  the  principal  of  the  award 
after  It  is  made,  the  court  remarking,  In  the 
course  of  discussion,  that  to  speak  of  submit- 
ting to  and  abiding  by  a  law,  an  order,  a  de- 
cision, means  in  common  parlance  to  obey 
It,  to  comply  with  it,  to  act  In  accordance 
with  It  and  perform  Its  requirements.  Wash- 
bume  y.  Lufkln,  4  Minn.  466»  471  (Gil.  362, 
364). 

A  condition  of  a  bond,  on  obtaining  cer- 
tiorari, that  the  obligor  would  "abide  by" 
and  stand  to  the  judgments  of  the  court,  is 
equivalent  to  a  condition  that  he  would  per- 
form the  Judgment  of  the  court  Molton  y. 
Hooks,  10  N.  a  842,  350. 


ABIDE,  DO,  AND  PEBFORBC 

A  ball  bond  was  conditioned  that  the 
person  charged  should  appear  and  answer 
the  writ  and  should  "abide,  do  and  perform" 
the  judgment  of  the  court,  or  the  judgment  of 
any  other  court  before  whom  such  process 
in  due  course  of  law  shall  be  finally  deter- 
mined. Held,  that  the  words  "abide,  do  and 
perform"  mean  "to  stand  to,"  "to  submit 
to,"  or  "to  abide."  They  are  evidently  a 
useless  reiteration,  and  at  most  an  inaccu- 
racy of  language  employed  to  add  force  and 
expression  to  the  Idea  conveyed  by  the  words 
"to  abide,"  and  the  phrase  "to  abide,  do  and 
perform  and  not  avoid"  is  no  more  than  "to 
abide  and  not  avoid."  The  contract  or  bail 
is  in  effect  that  the  debtor  shall  pay  the 
judgment  or  surrender  his  body  to  be  taken, 
or  that  the  ball  shall  pay  the  debt  If  the 
debtor  gives  the  creditor  the  means  of  tak- 
ing his  body  in  execution,  he  does  "abide,  do 
and  perform  the  judgment  and  not  avoid  it' 
in  the  meaning  of  those  words  in  the  condi- 
tion of  the  bond.  Hewins  y.  Currier,  62  Me. 
236,239. 

ABIDE  THE  EVENT. 

See  "Cost  to  Abide  Bvent";  "Event** 


ABIDING  GONVIGTION. 

An  abiding  conviction  of  guilt  Is  not 
the  equivalent  of  belief  beyond  a  reasonable 
doubt  WUliama  v.  State,  19  South.  826,  78 
Miss.  820. 

A  verdict  wherein  the  jury  returned  that 
they  had  "an  abiding  conviction  of  defend- 
ant's guilt,"  signified  settled  and  fixed  convic- 
tion which  follows  a  careful  examination  and 
comparison  of  the  whole  evidence,  and  was 
equivalent  to  a  finding  that  they  had  no  rea- 
sonable doubt  of  defendant's  guilt ;  and  hence 
such  verdict  was  sufficient  to  support  a  judg- 
ment of  conviction.  Griffith  v.  State,  8  South. 
812,  814,  90  Ala.  588;  Battles  v.  Tallman,  11 
South.  247,  249,  96  Ala.  403. 

An  instruction  in  a  criminal  case  on  the 
doctrine  of  reasonable  doubt  stated  that  if, 
after  an  impartial  comparison  and  consid- 
eration of  the  evidence,  the  jury  could  truth- 
fully have  an  "abiding  conviction"  of  the  de- 
fendant's guilt  such  as  they  would  act  on  in 
the  weightier  affairs  of  their  own  life,  they 
then  had  no  reasonable  doubt  Held,  that  the 
word  "abiding"  as  there  used  meant  "set- 
tled and  fixed" — a  conviction  which  may  fol- 
low a  careful  examination  and  comparison 
of  the  whole  evidence.  Hopt  v.  People,  120 
U.  S.  430,  439,  7  Sup.  Ct  6H  618,  80  U  Ed. 
708. 


ABIDING  FAITK. 

"Abiding  faith"  would  be  a  belief  or 
confidence  in  the  guilt  of  the  accused  which 
remains  or  continues  in  the  minds  of  the 
jury.  It  is  certainly  true  that  before  a  jury 
can  convict  a  person  charged  with  a  crime 
they  must  have  an  abiding  faith  of  the  truth 
of  the  charge  of  his  guilt  but  what  degree 
of  faith,  how  strong  must  that  faith  be  be- 
fore It  crosses  the  line  which  separates  the 
realm  of  doubt  from  that  of  moral  certainty, 
is  a  question  which  should  be  explained  to 
the  jury  in  connection  with  the  instruction 
that  in  order  to  be  convinced  beyond  a  rea- 
sonable doubt  the  jury  must  be  able  to  feel 
that  they  have  an  abiding  faith  of  the  truth 
of  the  charge  of  the  guilt  of  the  accused. 
Patzwald  v.  United  States,  54  Pac.  458,  460, 
7  Okl.  232. 


ABIDING  PLAGE. 

See,  also,  "Place  of  Abode.'^ 

The  expression  "abiding  place,"  as 
used  in  an  opinion  of  a  court  reciting  that 
the  engines  and  cars  of  a  railroad  com- 
pany have  no  "abiding  place"  or  permanent 
location  in  the  state,  is  an  equivalent  term 
for  "permanent  location."  Hopkins  v.  Baker 
28  Atl.  284,  285,  78  Md.  363,  22  L.  B.  A«  477. 
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ABILITY. 

See  "Best  of  Ability**;   ••Pecuniary  Abil- 
ity";    ••Present  Ability";    "Sufflcient 

In  Or.  Code,  §  475,  declaring  ••that  the 
use  of  any  unlawful  violence  on  the  person 
of  another  with  intent  to  injure  him  is  an 
assault  and  battery,"  and  any  attempt  to 
commit  a  battery,  or  any  threatening  ges- 
ture ••coupled  with  an  ability  to  commit"  a 
battery,  is  an  assault,  -ability"  means  (1)  that 
the  person  committing  the  assault  must  be 
In  such  a  position  that  if  not  prevented  he 
may  inflict  a  battery  on  the  person  assaulted, 
nnd  (2)  that  he  must  be  at  such  a  distance 
from  the  person  assailed  as  to  be  able  to 
commit  a  battery  by  the  use  of  the  means 
with  which  he  attempts  it  Jamigan  t. 
State,  6  Tex.  App.  465,  467;  Farrar  r.  State^ 
15  S.  W.  719.  720,  29  Tex.  App.  250. 

Laws  1885,  c.  422,  §  2,  makes  it  a  misde- 
meanor for  a  husband,  ••being  of  sufficient 
ability,"  to  neglect  to  support  his  wife. 
Held,  that  the  words  include  as  well  the  ca- 
pacity or  skill  to  earn  or  acquire  money  as  to 
property  actually  owned,  the  court  saying: 
"A  husband  may  and  often  does  gain  a  for^ 
tune,  or  receive  a  large  salary  In  consequence 
of  his  skill  in  some  direction,  and  thus  be- 
comes able  to  support  his  wife  and  family. 
Ability  and  refusal  to  support  constitute  one 
act  of  delinquency,  and  where  a  man  has 
physical  and  mental  power  to  acquire  means 
he  comes  within  the  intent  of  the  law." 
State  V.  Witham  (Wis.)  35  N.  W.  934,  935. 

••Ability,"  as  used  in  the  divorce  act 
authorizing  the  granting  of  a  divorce  for  the 
willful  neglect  of  the  husband  to  provide 
the  wife  with  the  common  necessaries  of 
life,  he  having  the  "ability"  to  provide  the 
same,  means  ••the  possession  by  the  husband 
of  the  means  and  property  to  provide  such 
necessaries,"  not  to  his  capacity  of  acquiring 
such  means  by  labor.  Washburn  v.  Wasn- 
bum,  9  Cal.  475,  47a 

St  9  Geo.  IV,  C.14,  §  6,  providing  that  no 
action  shall  be  brought  to  charge  any  person 
on  or  by  any  representation  or  assurance 
made  or  given  concerning  or  relating  to  the 
conduct  credit  ••ability,"  trade,  or  dealings 
of  any  other  person  to  enable  such  person 
to  obtain  credit  means  the  party's  ability 
according  to  the  extent  of  his  property,  and 
the  amount  of  the  charges  to  which  that 
property  has  been  subjected.  Lyde  t.  Bar- 
nard, 1  Mees.  &  W.  101,  103. 

ABJURATION. 

••Abjuration,  which  was  connected  with 
the  law  of  sanctuary,  was  a  method  by 
which  a  criminal  escaped  punishment  by 
taking  an  oath  of  abjuration  and  leaving 
the  realm  forever."    ••Both  sanctuary  and 


abjuration  were  abolished  by  St  Jaa  I,  e. 
25,  and  20  Jac.  I,  c.  la"  Avery  v.  Everett 
18  N.  B.  148,  152,  110  N.  Y.  317,  1  L.  B.  A. 
264,  6  Am.  St  Bep.  368. 

ABJURL 

To  "abjure  the  stated'  Implies  a  total 
abandonment  of  the  state,  a  departure  with- 
out the  intention  of  returning,  but  does  not 
mean  a  renunciation  of  one's  country  on  an 
oath  of  perpetual  banishment,  as  the  term 
originally  implied.  Meade  v.  Hughes'  Adm*r» 
15  Ala.  141,  148,  50  Am.  Dec  123. 

ABLE. 

See  ••When  able.** 

Feel  able,  see  ••Feel— Felt** 

A  promise  to  pay  a  debt  •Vhen  able" 
must  be  construed  as  relating  to  financial 
ability.  Richardson  v.  Bricker,  1  Pac.  433, 
434,  7  Colo.  58,  49  Am.  Rep.  344. 

Where,  in  negotiations  for  the  settle- 
ment of  an  action,  the  defendant  informed 
plaintiif  of  his  financial  condition  and  his 
Inability  to  pay  any  part  of  plaintiff's  claim 
out  of  his  salary  so  long  as  certain  obliga- 
tions continued,  and  a  settlement  was  ef- 
fected wherein  defendant  promised  to  pay 
when  he  should  •'be  able  to  do  so,"  the  ex- 
pression **able  to  do  so"  will  be  deemed  to 
mean  that  the  defendant  should  be  required 
to  pay  only  when  his  circumstances  were 
changed  for  the  better  either  by  an  accession 
of  fortune  or  a  decrease  of  obligation.  Work 
V.  Beach,  12  N.  Y.  Supp.  12,  17. 

Rev.  St  c.  14,  §  1,  providing  that  nurses 
and  necessaries  to  an  infected  person  be 
furnished  at  his  charge  ''if  able,"  otherwise 
that  of  the  town  to  which  he  belongs,  means 
on  his  ability  to  pay  the  expenses,  although 
they  may  be  a  large  portion  of  his  means. 
Inhabitants  of  Hampden  v.  Inhabitants  of 
Newburgh,  67  Me.  370,  371. 

The  words  'If  able"  in  the  statute  pro- 
viding that  any  town  which  has  paid  for 
the  commitment  and  support  of  an  insane 
person  may  recover  the  amount  paid  of  the 
insane  person,  if  able,  means  if  able  to  pay  the 
entire  amount  and  cannot  be  construed  to 
authorize  the  town  to  recover  a  portion  of 
the  expense  from  such  person  if  he  is  not 
financially  able  to  pay  the  entire  sum.  In- 
habitants of  Cape  Elizabeth  v.  Lombard,  72 
Me.  492,  493. 

••Able,"  when  used  in  a  promise  to  pay 
when  'fable,"  is  to  be  reasonably  interpreted. 
On  the  one  hand,  ••It  does  not  imply  ability 
to  pay  without  embarrassment  or  even  with- 
out crippling  the  debtor's  resources  or  busi- 
ness; while,  on  the  other  hand,  ability  to 
pay  cannot  be  fairly  implied  while  the  debtor. 
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although  he  may  be  in  possession  of  property 
sufficient  to  pay  the  particular  debt,  is  in- 
soiyent  or,  when  payment  if  enforced,  would 
strip  him  of  his  means  of  support**  Tebo  v. 
Robinson,  100  N.  Y.  27.  29,  2  N.  B.  383. 

''Able  to  pay,"  within  the  meaning  of  a 
statute  that  a  sick  person  may  be  provided 
with  nurses  and  necessaries  at  his  charge  if 
he  is  able  to  pay  therefor,  or  to  the  town 
to  which  he  belongs,  is  to  be  construed  as 
limited  to  his  ability  to  pay  the  entire  ex- 
penses, and  if  he  la  not  able  to  pay  all  of  such 
expenses  he  is  not  chargeable  with  any  part 
thereof.  Inhabitants  of  Orono  v.  Peayey, 
66  M^  60,  61. 

ABLE-BODIED. 

The  act  relating  to  the  militia  required 
the  enrolling  officer  to  enroll  all  "able-bodied 
citizens"  of  a  certain  age,  but  authorized  a 
citizen  to  disenroll  on  a  certificate  of  a  sur- 
geon to  the  acceptance  of  the  officer.  Held, 
that  the  term  "able-bodied"  in  this  connec- 
tion was  of  difficult  definition;  that  it  did 
not  imply  absolute  freedom  from  all  phys- 
ical ailment,  but  imported  merely  the  ab- 
sence of  those  palpable  and  yisible  defects 
which  incapacitate  a  person  from  performing 
ordinary  duties  of  a  soldier.  Darling  t. 
Bowen,  10  Vt.  148,  152. 

St  Vt  1797,  vol.  1,  p.  383,  providing 
that  every  "able-bodied"  person  should  be 
deemed  legally  settled  in  the  town  in  which 
he  should  have  first  resided  for  the  space  of 
one  year,  does  not  refer  to  ability  or  in- 
ability during  the  time  mentioned  to  per- 
form ordinary  labor  and  thereby  support  him- 
self and  family,  but  that  a  person  is  to  be 
deemed  not  to  have  been  able-bodied  during 
the  year  he  received  an  injury  which  after^ 
ward  resulted  in  permanent  disability,  al- 
though not  incapacitating  him  during  the 
year  for  ordinary  labor.  Town  of  Marlbor* 
ough  V.  Sisson,  26  Conn.  57,  59. 

Act  1797,  §  1,  relating  to  legal  settle- 
ments, and  providing  that  the  applicant 
should  be  "an  able-bodied  and  healthy**  per- 
son and  of  quiet  and  peaceable  behavior, 
does  not  require  that  the  person  should  in- 
variably continue  in  good  health  throughout 
the  year,  or  that  he  should  remain  wholly  ex- 
empt from  those  accidents  which  for  a  time 
would  impair  his  physical  energies,  but 
means  that  the  person  should  be  in  ordinary 
health  and  strength  in  his  usual  and  habit- 
ual condition.  Town  of  Starksboro  v.  Town 
of  Hinesburgh,  15  Vt  200,  209. 

ABODE. 

See  "Actual  Place  of  Abode";  "iPerma- 
nent  Abode";  "Place  of  Abode";  "Usu- 
al Place  of  Abode." 

An  "abode"  is  the  place  where  a  person 
dwells.    Dorsey  r.  Brigham,  52  N.  E.  303, 


307,  177  IlL  250,  42  L.  B.  A.  809,  69  Am.  St 
Rep.  22a 

ABOMINATION. 

Webster  defines  the  word  "abomination" 
to  mean  anything  wicked.  A  charge  that  an- 
other committed  an  abomination  in  the  sight 
of  the  Lord  is  not  libelous  per  se.  People  ▼• 
Isaacs,  1  N.  Y.  Cr.  B.  14S,  153. 

ABORTION. 

Abortion  is,  technically  speaking,  the  ex- 
pulsion of  the  ovum  or  embryo  from  a  female 
at  any  time  between  6  weeks  and  6  months 
after  conception.  Smith  t.  State^  83  Me.  48» 
59,  54  Am.  Dec.  607. 

Abortion  is  the  act  of  giving  premature 
birth,  particularly  the  expulsion  of  the  hu- 
man foetus  prematurely  or  before  it  is  capa- 
ble of  sustaining  life;  miscarriage.  "Procur- 
ing  an  abortion,"  in  common  language,  means 
substantially  the  same  as  procuring  a  mis- 
carriage, and  by  our  statute  la  meant  the 
criminal  act  of  destroying  the  fcetus  any 
time  before  birth.  State  t.  Crook.  51  Pac. 
1001,  1093,  16  Utah,  212. 

The  term  "abortion"  does  not  itself  im- 
port a  crime.  It  simply  means,  according  to 
Webster,  the  act  of  miscarrying;  the  expul- 
sion of  an  immature  product  of  conception; 

!  miscarriage;  the  immature  product  of  an  un- 
timely birth.  And  an  eminent  law-writer  de- 
fines it  to  be  the  act  of  bringing  forth  what 
is  yet  imperfect,  and  particularly  the  deliv- 
ery or  expulsion  of  the  human  fcetus  prema- 
turely, or  before  it  is  yet  capable  of  sustain- 
ing life;  also,  the  thing  prematurely  brought 

I  forth,  or  produced  of  an  untimely  process. 
Belt  V.  Spaulding,  20  Pac.  827,  830,  17  Or. 
130  (citing  1  Abb.  Law  Diet  8). 

The  word  "abortion"  is  synonymous  and 
equivalent  to  "miscarriage"  in  its  primary 
meaning,  which  means  the  bringing  forth 
the  foetus  before  it  is  perfectiy  formed  and 
capable  of  living,  and  is  rightly  predicated  of 
the  woman  instead  of  the  child.  "Abortion" 
has  a  secondary  meaning,  in  which  it  is  used 
to  denote  the  offspring,  but  it  Is  not  used  in 
that  sense  here.  It  is  a  flagrant  crime  at 
common  law  to  attempt  to  procure  the  mis- 
carriage or  "abortion"  of  the  woman,  because 
it  Interferes  with  and  violates  the  mysteries 
of  nature  in  that  process  by  which  the  hur 
man  race  is  propagated  and  continued.  It 
is  a  crime  against  nature  which  obstructs  the 
fouutaln  of  life.  It  is  not  necessary  that  the 
woman  had  become  quick.  It  Is  not  the  mur- 
der of  a  living  child  which  constitutes  the  of- 
fense, but  the  destruction  of  gestation  by 
wicked  means  and  against  nature.  The  mo- 
ment the  womb  is  instinct  with  embryo  life, 
and  gestation  has  begun,  the  crime  may  be 
perpetrated.  Mills  v.  Commonwealth,  13  Pa. 
(1  Harris)  681,  632;  WelU  r.  New  England 
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Mat  Life  Ins.  Co.,  43  Atl.  126,  127,  191  Pa. 
207. 

A  mere  snggestlon  or  advice  to  go  to  a 
physician  and  get  some  medicine  to  procure 
an  abortion,  without  evidence  of  its  being  act- 
ed' upon,  does  not  constitute  the  crime.  Peo- 
ple V.  Phelps,  18  N.  T.  Supp.  690,  700,  63  Hun, 
632;  Id.,  15  N.  Y.  Supp.  440,  441,  61  Hun,  115. 

••A  person  who,  with  intent  thereby  to 
procure  the  miscarriage  of  a  woman,  unless 
the  same  is  necessary  to  preserve  the  life  of 
the  woman,  or  of  the  child  with  which  she 
is  pregnant,  either,  first,  prescribes,  supplies, 
or  administers  to  a  woman,  whether  preg- 
nant or  not,  or  advises  or  causes  a  woman  to 
take  any  medicine,  drug,  or  substance,  or 
second,  uses,  or  causes  to  be  used,  any  in- 
strument or  other  means»  is  guilty  of  abor- 
tion, and  is  punishable  by  imprisonment  in  a 
state  prison  for  not  more  than  four  years,  or 
in  a  county  jail  for  not  more  than  one  year." 
Pen.  Code,  i  294.  People  v.  Van  Zile,  26  N. 
T.  Supp.  890,  391,  73  Hun,  534. 

Attempt  laoliided. 

The  term  '^abortion"  in  Pen.  Code,  i  294, 
providing  that  any  one  who  advises  or  causes 
a  woman  to  use  drugs,  etc.,  with  intent  to 
produce  a  miscarriage,,  shall  be  guilty  of 
"abortion,"  is  not  to  be  understood  in  Its  or- 
dinary meaning  of  producing  young  before 
the  natural  time,  but  also  Includes  the  at- 
tempt to  produce  such  result  People  v. 
Phelps,  15  N.  Y.  Supp.  440,  441,  61  Hun,  116. 

Oomsant  as  »ff eetlAs. 

Rev.  St  c.  164,  §  11,  provided  that  any 
one  who  shall  administer  to  a  woman  preg- 
nant with  a  child  any  drug,  or  use  any  in- 
Btrnment  on  her  or  other  means,  with  Intent 
thereby  to  destroy  the  child,  unless  the  same 
shall  be  necessary  to  preserve  the  life  of  the 
mother,  shall  be  guilty  of  manslaughter.  It 
was  held  that  the  use  of  violence  on  a  woman 
with  an  intent  to  procure  her  miscarriage 
constituted  an  abortion  notwithstanding  she 
consented  to  the  act  and  that  she  was  not 
quick  with  child  at  the  time  of  the  attempted 
abortion.  State  v.  Dickinson,  41  Wis.  299, 
309. 

Death  ef  fotvs  as  affeotinc. 

**Abortion,'*  as  used  in  St.  1845,  c  27,  re- 
lating to  procuring  or  attempting  to  procure 
an  ''abortion,"  cannot  be  construed  to  mean 
that  the  mother  on  whom  it  is  attempted 
miitt  be  quick  with  child,  but  it  would  not 
be  i»n  abortion  if  the  fcetus  with  which  the 
womtan  was  pregnant  had  lost  its  vitality  so 
thatdt  could  never  mature  into  a  living  child. 
Cominonwealth  v.  Wood,  77  Mass.  (11  Gray) 

jbnder  Oomp.  St  c  108,  §  8,  punishing 
any  I  one  who  maliciously,  "with  intent  to 
cans^*  and  procure  the  miscarriage  of  a  wo- 
Qia;  then  pregnant  with  a  child,"  shall  ad- 


minister to  her  or  advise  her  to  take  or  swal- 
low any  drug,  or  shall  use  any  instrument 
with  like  intent  it  is  not  essential  to  the  com- 
mission of  the  offense  that  the  foetus  should 
be  aliv«  at  the  time  the  attempt  Is  made. 
State  V.  Howard,  32  Yt  380,  399,  78  Am. 
Dec.  609. 

ABORTIVE  OHUiB. 

An  "abortive"  child  is  one  which  by  an 
untimely  birth  is  either  bom  dead  or  is  in- 
capable of  living,  and  it  is  not  necessary  that 
the  child  should  live  24  hours,  as  required  by 
the  Spanish  law,  in  order  that  the  child 
should  be  considered  as  naturally  bom  and 
not  abortive.  Cottin  t.  Gottln  (La.)  9  Mart 
(O.  S.)  98,  96. 

ABOUT. 

See  "At  or  Abouf* 

See,  also,  "In  and  About** ;  "On  or  About'* 

''About,"  used  to  describe  the  location  of 
land  in  an  entry  or  grant  signifies  "at,"  un- 
less something  can  be  shown  to  evidence  a 
contrary  intention.  Simms'  Lessee  v.  Dick- 
son (U.  S.)  3  Tenn.  (Cooke)  187,  140,  22  Fed. 
Gas.  158,  159. 

A  conveyance  of  all  of  a  woman's  stock 
in  trade,  materials,  and  other  articles  "in 
and  about  her  said  business"  included  a  horse 
and  gig  which  were  kept  for  trade  and  not 
for  pleasure.  Dean  t.  Brown,  5  Bam.  &  O. 
836»  88a 

Disrecarded  la  eowses  aad  distaaees. 

In  ascertaining  a  place  to  be  found  by 
its  distance  from  another  place,  the  vague 
words,  "about"  "nearly,"  or  the  like,  are 
to  be  discarded,  if  there  are  no  other  words 
rendering  it  necessary  to  retain  them,  and 
the  distance  is  to  be  taken  positively.  Kin- 
caid  V.  Blythe's  Heirs,  5  Ky.  (2  Bibb)  479, 
480;  Gmbbs  v.  Rice,  5  Ky.  (2  Bibb)  107,  109; 
Sanders'  Heirs  v.  Morrison's  Ex'r,  18  K;. 
(2  T.  B.  Mon.)  109,  110,  15  Amer.  Dec.  140; 
Wise  T.  Burton,  14  Pac.  678,  681,  73  Cal.  166; 
Purinton  v.  Sedgley,  4  Me.  (4  Oreenl.)  283, 
291:  Johnson  v.  Pannel,  15  U.  8.  (2  Wheat) 
206,  211,  4  L.  Ed.  221;  Bodley  v.  Taylor, 
9  U.  S.  (5  Cranch)  191.  210.  3  L.  Ed.  75; 
Simms  V.  Dickson,  8  Tenn.  (Cooke)  137,  140. 

The  calls  of  a  grant  beginning  "on  D. 
river  about  three-quarters  of  a  mile  below** 
the  mouth  of  a  creek,  "at  a  beech,"  will,  if 
no  beech  can  be  found  at  the  place  indicated, 
locate  the  place  of  beginning  at  the  end  of 
three-quarters  of  a  mile,  meandering  the  riv- 
er from  the  mouth  of  the  creek.  SimmS* 
Lessee  t.  Dickson  (U.  S.)  8  Tenn.  (Cooke)  137, 
140,  22  Fed.  Cas.  158,  159. 

A  description  of  land  as  extending 
"about  30  feet  from  a  road  where  an  old 
dwelling   house   now   stands"   will    be  con- 
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strned  to  mean  that  exact  predsion  of  the 
length  of  the  line  was  not  Intended,  and  that, 
if  the  place  where  the  house  stood  conld  not 
be  determined,  the  distance  most  be  limited 
to  the  number  of  feet  glyen.  Cutts  ▼.  King, 
5  Me.  (5  Greenl.)  4S2,  486. 

"About"  has  no  effect  upon  the  ques- 
tion of  boundaries,  nor  will  It  control  monu- 
ments, courses,  and  distances  where  the  lan- 
guage is  clear  and  obvious.  Wheeler  v.  Ran- 
dall, 47  Mass.  (6  Mete.)  529,  633;  Whitaker 
y.  Hall,  4  Kj.  a  Bibb)  72;  Stephens  v.  Hed- 
den,  7  Ky.  (4  Bibb)  107, 106. 

In  a  land  entry  one  of  the  courses  was 
given  as  "about"  a  north  course.  It  was 
held  that  *'abouf  *  should  be  rejected  and  the 
course  run  due  north.  Shipp  y.  Miller,  16 
U.  S.  (2  Wheat)  316,  823,  4  L.  Ed.  248. 

As  estliiuite  of  distanoe. 

"About,"  as  used  in  a  grant  to  a  railroad 
company  of  a  strip  of  land  "about"  60  perch- 
es in  length,  shows  that  the  length  was  esti- 
mated instead  of  measured.  Mt  Pleasant 
Ck>al  Go.  v.  Delaware,  U  &  W.  R.  Co.,  60 
Ati.  251,  253,  200  Pa.  434. 

Where  the  description  in  a  deed  describ- 
ed a  line  as  extending  "about"  a  certain 
number  of  feet  to  a  monument,  the  term 
"about"  will  be  understood  to  imply  that  ex- 
act precision  in  the  length  of  the  line  was 
not  intended,  and  the  grantee  will  take  to  the 
monument;  but  if  the  place  where  the  monu- 
ment stood  cannot  be  established,  the  gran- 
tee must  be  limited  to  the  number  of  feet 
given.  Cutts  t.  King,  5  Me.  (5  Greenl.)  482, 
486. 

The  use  of  the  word  "about,"  in  a  reser- 
vation in  a  deed  of  a  gate  or  passageway 
"about"  five  feet  wide,  was  held  to  Indicate 
that  the  width  of  the  gate  was  not  intended 
to  be  definitely  fixed  by  the  Instrument,  and 
that  the  reservation  was  only  of  the  right  of 
a  suitable  and  convenient  passage  for  the 
purposes  indicated.  Atkins  v.  Bordman,  43 
Mass.  (2  Mete.)  457,  466,  87  Am.  Dec.  100. 

A  call  in  a  description  for  "at  or  about" 
the  head  of  a  certain  stream  was  sufficient- 
ly accurate,  though  it  might  extend  a  few 
rods  either  way  from  the  place  originally 
intended.  State  v.  Coleman,  18  N.  J.  Law 
(1  J.  S.  Green)  98,  103. 

A  deed  describing  a  boundary  line  as 
running  at  a  right  angle  with  another  line 
to  connect  with  a  third  line  "about"  60  feet 
long  should  be  construed  to  render  the  meas- 
urement approximate,  so  that  where  the 
third  line  would  be  53^  feet  long  the  meas- 
urement was  controlled  by  the  angle.  Iver- 
son  v.  Swan,  48  N.  B.  282,  283,  168  Mass. 
582. 

"About,"  in  a  description  describing  the 
distance  of  a  boundary  as  "about  216  poles 
more  or  less  to  the  A.  river  aforesaid,"  con- 


strued not  to  restrict  the  distance  to  216 
poles,  but  that  the  line  would  extend  to  the 
river.  Purlnton  v.  Sedgley,  4  Me.  (4  Greenl.) 
283,  291. 

A  deed  describing  a  lot  as  "about  five 
chains  and  25  links  in  depth,"  where  the  en- 
tire description  is  intelligible  and  the  inten- 
tion manifest,  will  include  the  entire  lot, 
though  it  be  a  few  lengths  greater  in  depth. 
White  V.  Woodruff,  24  N.  J.  Law  (4  Zab.) 
763,  755. 

In  a  contract  for  the  sale  of  "about"  45 
feet  in  a  certain  property,  the  use  of  "about" 
indicates  that  the  parties  only  contracted  for 
a  number  of  feet  that  would  be  a  near  ap- 
proximation to  those  mentioned,  and  nega- 
tives the  conclusion  that  entire  precision  was 
Intended.  Maryland  Const  Co.  t.  Kuper, 
45  Ati.  197,  201,  90  Md.  529. 

A  deed  of  land  being  "about"  80  feet 
wide  does  not  fix  the  dimensions  with  suffi- 
cient certainty  to  convey  the  property.  Flne- 
Ute  T.  Sinnott,  5  N.  T.  Supp.  439,  440,  57  N. 
Y.  Super.  Ct  (25  Jones  &  S.)  57. 

As  estiiiiate  of  quantity. 

"About  so  much,"  as  used  in  a  contract, 
while  not  precise,  nevertheless  indicates  an 
approximation  In  quantity.  Sample  v.  Up- 
ton, 42  N.  W.  54,  56,  74  Mich.  416. 

In  a  contract  of  sale  of  lumber  estimat- 
ed to  be  "about"  a  certain  number  of  feet, 
more  or  less,  obtained  from  "about"  a  cer- 
tain number  of  feet  of  white  pine  saw  logs 
banked  and  being  banked  at  a  certain  place, 
the  word  "about"  makes  the  naming  of  the 
quantity  but  an  estimate  of  the  probable 
amount,  and  that  the  amount  sold  is  fixed 
by  the  amount  at  the  place  named.  Rib  Riv- 
er Lumber  Co.  v.  Ogllvie,  89  N.  W.  483,  485, 
113  Wia  482. 

In  sales  of  merchandise,  especially  in 
large  quantities,  where  it  is  Impossible  to 
ascertain  with  precise  accuracy  the  number 
or  weight  of  the  articles  before  concluding 
a  contract  for  their  purchase.  It  is  necessary 
and  usual  to  Insert  the  words  "more  or  less" 
or  "about"  in  connection  with  the  specific 
amount  which  forms  the  subject  of  the  con- 
tract, in  order  to  cover  any  variations  from 
the  estimate  which  are  likely  to  arise  from 
differences  in  weight,  errors  in  counting, 
diminutions  by  shrinkage,  or  other  similar 
causes.  But  in  such  cases  parol  evidence  is 
not  admitted  to  show  that  the  parties  in- 
tended to  buy  and  sell  a  different  quantity 
or  amount  from  that  stated  in  the  written 
agreement  On  the  contrary,  it  is  held  to 
be  a  contract  for  the  sale  of  the  quantiify  or 
amount  specified,  and  the  effect  of  the  words 
is  only  to  permit  the  vendor  to  fulfill;  his 
contract  by  a  delivery  of  so  much  as  knay 
reasonably  and  fairly  be  held  to  be  a  j.*om- 
pllance  with  the  contract,  after  making^ duo 
allowances  for  the  excess  or  short  dellyery^ 
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arising  from  the  usual  and  ordinary  causes 
which  prevent  an  accurate  estimate  of  the 
weight  or  number  of  the  articles  sold;  or, 
as  It  is  sometimes  briefly  expressed,  It  Is  an 
absolute  contract  for  a  specific  quantity 
within  a  reasonable  limit  Cal>ot  t.  Wlnsor, 
83  Mass.  a  Allen)  546,  450. 

Where  a  contract  is  made  to  sell  or  fur^ 
nish  certain  goods  identified  by  reference  to 
Independent  circumstances,  such  as  an  entire 
lot  deposited  In  a  certain  warehouse,  or  all 
that  may  be  manufactured  by  the  vendor  in 
a  certain  establishment,  or  that  may  be  ship- 
ped by  his  agent  or  correspondent  in  certain 
vessels,  and  the  quantity  is  named  with  the 
qualification  of  ''about,"  or  words  of  like  im- 
port, the  contract  applies  to  the  specific  lot, 
and  the  naming  of  the  quantity  is  not  regard- 
ed as  in  the  nature  of  a  warranty,  but  only 
as  an  estimate  of  the  probable  amount,  in 
reference  to  which  good  faith  is  all  that  is 
required  of  the  party  making  It,  a  slight  devi- 
ation being  allowable  according  to  the  cir- 
cumstances of  the  case  or  nature  of  the  arti- 
cles. In  such  cases  the  governing  rule  Is 
somewhat  analogous  to  that  which  is  applied 
in  the  description  of  lauds,  where  natural 
boundaries  and  monuments  control  courses 
and  distances  and  estimates  of  quantity. 
Brawley  v.  United  States,  96  U.  a  (6  Otto) 
168, 171, 24  U  Ed.  622;  Norrington  v.  Wright, 
6  Sup.  Ct  12, 15, 115  U.  S.  188,  29  U  Ed.  366. 

*'About,^  as  used  in  a  contract  for  the 
shipment  of  about  so  many  tons  of  goods  of 
a  certain  quantity,  means  a  margin  for  a 
moderate  excess  or  diminution  of  such  quan- 
tity. Salmon  t.  Boykin,  7  Ati.  701,  703,  66 
Md.541. 

The  term  "about,"  in  a  finding  that  one- 
half  a  car  load  of  lumber  is  about  so  many 
feet,  means  **not  far  from."  Indianapolis 
Cabinet  Co.  v.  Herrman,  34"  N.  E.  679,  581,  7 
Ind.  App.  462. 

"About,"  as  used  in  a  letter  in  which  the 
writer  stated  that  a  certain  person  had  been 
advised  that  he  was  in  need  of  "about"  a 
certain  number  of  dollars  worth  of  red  rock 
stock,  and  saying  that  the  writer  would  at- 
tend to  the  payment  of  such  orders  as  the 
person  might  give,  shows  that  entire  accura- 
cy as  to  the  amount  was  not  intended.  Maine 
Red  Granite  Co.  r.  York,  35  AU.  1014,  1015, 
89  Me.  54. 

Wsme    Varlatloiui  allowed. 

A  contract  for  the  sale  of  "about"  800 
quarters  of  foreign  rye  did  not  authorize  the 
seller  to  deliver,  nor  require  the  buyer  to 
accept,  so  large  an  excess  as  50  over  the  300 
quarters,  but  the  excess  should  bear  a  very 
small  proportion  to  the  amount  named;  a 
smaller  proportion  than  that  of  45  to  300. 
Qross  V.  Eglln,  2  Bam.  &  Adol.  106. 

A  contract  of  sale  described  the  prop- 
erty as  "all  Iron  contained  in  the  seller's 


yard,  about  150  tons."  Held,  that  the  phrase 
"about  150  tons"  could  be  construed  as  words 
of  expectation  and  estimate  only,  as  the  con- 
tract was  not  for  the  delivery  of  150  tons, 
but  for  all  the  iron  in  the  yard,  and  therefore 
a  delivery  of  144  tons  only  was  not  a  breach 
of  the  contract  McLay  v.  Perry,  44  Law  T. 
(N.  S.)  152. 

In  an  agreement  to  sell  a  cargo  of  rail- 
road iron,  to  be  delivered  at  a  ship,  "about 
300  or  350  tons"  expresses  an  estimate  only, 
and  where  a  party  delivered  a  full  cargo  he 
performed  his  contract,  though  the  total 
amount  which  the  vessel  was  able  to  carry 
was  only  227  tons.  Pembroke  Iron  Oo.  v. 
Parsons,  71  Mass.  (5  Gray)  580,  500. 

An  agreement  to  transport  stores  sup- 
posed to  amount  to  "about"  3,700  barrels 
should  be  construed  to  mean  only  that  the 
probable  amount  was  3,700  barrels,  but  that 
the  amount  stated  did  not  amount  to  a  war- 
ranty; and  hence  the  delivery  of  3,105  bar- 
rels constituted  a  fulfillment  of  the  contract, 
good  faith  only  being  required.  Robinson  v. 
Noble,  33  U.  S.  (8  Pet)  181,  196,  8  L.  Ed.  910. 

In  a  charter  party,  agreeing  that  the 
ship  should  load  as  may  be  required  by  the 
master,  "about"  5,000  barrels,  the  word 
"about"  meant  any  amount  between  4,500 
and  5,500.  Alcock  t.  Leeuw,  1  Cab.  4s  EL  98, 
99. 

A  charter  party,  providing  that  a  ship 
should  load  a  complete  cargo  of  iron  ore,  not 
exceeding  what  she  could  reasonably  stow, 
etc.,  "say  about  1,100  tons,"  was  construed  to 
mean  that  the  shipowner  would  be  content 
with  a  cargo  of  "about  1,100  tons."  If  the  ship 
should  hold  more,  and  if  she  could  only  carry 
less  the  undertaking  of  the  charterer  would 
be  fulfilled  by  loading  a  complete  cargo. 
The  court  said:  'The  reasonable  meaning 
seems  to  be  that  the  shipowner  undertakes, 
if  the  ship  is  of  much  greater  capacity  than 
1,100  tons,  to  accept  a  cargo  of  about  1,100 
tons  as  equivalent  to  a  full  cargo,  and  thus 
effect  is  given  to  the  words  'say  about,'  etc., 
as  words  of  contract  When  the  word  'about* 
is  used,  it  always  Implies  that  the  deviation 
must  not  be  very  large."  And  therefore  a 
stowage  of  only  1,080  tons  was  not  a  fulfill- 
ment of  the  charterer's  contract  to  load  about 
1,100  tons.  Morris  v.  Levison,  1  a  P.  Div. 
155,  158. 

A  chattel  mortgage  on  "about  6.000 
hides,"  then  laden  or  to  be  laden  on  a  certain 
vessel  on  the  coast  of  Africa,  construed  to 
render  the  exact  number  of  hides  Intended  to 
be  covered  by  the  mortgage  indeterminate, 
and  therefore  it  covered  the  whole  lot  be- 
longing to  the  grantor,  though  numbering  7,- 
040.  Pollard  t.  Saltonstall  (U.  &)  56  Fed. 
861,  864. 

The  words  "about"  or  "more  or  less," 
when  used  in  a  contract  are  used  as  esti- 
mate of  an  otherwise  designated  quantity, 
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and  the  object  of  the  partj  is  the  purchase  or 
sale  of  a  particular  lot,  aud  is  susceptible  of 
a  broad  construction.  A  contract  designat- 
ing the  amount  of  timber  to  be  cut  and 
delirered  as  about  2,750,000  feet,  more  or 
less,  cannot  be  flossed  oyer  by  the  words 
"about,"  or  "more  or  less,"  so  as  to  coyer 
17,000,000  feet  Pin^  River  Logging  &  Imp. 
Co.  T.  United  SUtes,  22  Sup.  Ct  920,  924, 
186  U.  8.  279^  46  L.  Ed.  1164. 

As  eatliiiate  of  qnamtity  of  ImmiL 

In  stating  the  number  of  acres  conreyed 
in  a  conyeyance,  it  is  usual  to  represent  it  as 
'*about"  so  many.  Yet  the  word  "about,"  al- 
though it  negatiyes  the  conclusion  that  enthre 
precision  is  intended,  is  without  any  legal 
operation  whateyer.  Purhiton  y.  Sedgley,  4 
Me.  (4  Greenl.)  283,  286. 

A  contract  containing  the  words  "about 
65  acres"  construed  to  mean  65  acres,  with  a 
slight  yariation  of  actual  measurement,  and 
that  the  qualifying  word  "about"  imported 
the  actual  quantity  mentioned,  or  perhaps  a 
slight  discrepancy  of  perhaps  1  or  2  acres, 
and  that  therefore  the  conyeyance  of  36  acres 
did  not  satisfy  the  contract  Baltimore  Per- 
manent Building  &  Land  Soc.  y.  Smith,  54 
Md.  187,  204,  39  Am.  Rep.  374. 

Where  a  deed  purported  to  conyey  all 
the  real  estate  owned  by  the  grantor  in  cer- 
tain counties,  and  described  "to  be  about 
2,600,  more  or  less,"  the  latter  clause  is  to  be 
construed  as  a  warranty  of  the  quantity  of 
land,  and  will  entitle  the  grantee  to  relief 
in  equity  if  there  is  a  material  difference  be- 
tween the  real  and  represented  quantity  of 
land,  as  1,000  acres.  Thomas  y.  Perry  (U.  8.) 
23  Fed.  Cas.  964,  966  (cited  in  Solinger  y. 
Jewett,  25  Ind.  481). 

A  contract  describing  the  land  conyeyed 
as  containing  "about"  140  acres  means  that 
the  actual  quantity  is  a  near  approximation 
to  that  mentioned  in  the  contract;  and  where 
the  amount  of  the  land  was  134.74  acres, 
yalued  at  $55  per  acre,  the  yariation  was  too 
great    Steyens  y.  McKnight,  40  Ohio  St  341. 

It  is  well  settled  that  a  yendee  of  land, 
when  it  is  sold  in  gross  or  with  the  descrip- 
tion "more  or  less,"  or  "about,"  does  not 
thereby  ipso  facto  take  all  risk  of  quantity  In 
the  tract  The  use  of  the  words  "more  or 
less,"  or  "about"  or  similar  words,  In  des- 
ignating quantity,  although  they  show  a  sale 
in  gross  and  not  by  the  acre,  coyers  only  a 
reasonable  excess  or  deficiency.  Bigham  y. 
Madison,  52  S.  W.  1074,  1075,  103  Tenn.  358, 
47  L.  R.  A.  267  (citing  Belknap  v.  Sealey.  14 
N.  Y.  [4  Kern.]  143,  67  Am.  Dec.  120 ;  Harrell 
y.  Hill,  19  Ark.  102,  68  Am.  Dec.  212;  Drake 
y.  Eubanks,  82  8.  W.  492,  61  Ark.  120;  Steb- 
bins  y.  Eddy  [U.  S.]  22  Fed.  Cas.  1192;  Couse 
y.  Boyles,  4  N.  J.  Eq.  [3  H.  W.  Green]  212,  38 
Am.  Dec.  514;  Pratt  y.  Bowman,  17  S.  B. 
210,  37  W.  Va.  710;    Wheeler  y.  Boyd,  6  S. 


W.  614^  60  Tex.  298;  Newton  y.  Tolles,  19 
Atl.  1092,  66  N.  H.  136,  9  L.  R.  A.  50,  49  Am. 
St  Rep.  593). 

Where  a  yendor  agrees  to  conyey  a  farm 
in  gross,  amounting  to  about  115  acres  of 
land,  and  the  deed  executed  describes  the 
land  by  boundaries,  and  adds,  "containing 
about  115  acres  of  land,"  a  deficiency  of  6^ 
acres  will  not  entitle  the  purchaser  to  an 
abatement  of  the  purchase  price.  Weart  y. 
Rose,  16  N.  J.  Eq.  (1  C.  B.  Green)  290,  297. 

As  estimate  as  to  time. 

A  charter  of  a  steamer,  proyiding  that 
the  yessel  should  be  deliyered  for  the  char- 
terer's use  at  a  certain  port  "about"  a  cer- 
tain day,  gaye  the  owner  only  such  additional 
time  as  might  be  necessary  by  accidents  of 
nayigation  arising  on  the  yoyage  after  a  sea- 
sonable start  The  Alert  (U.  S.)  61  Fed.  504, 
505. 

A  steamship  was  chartered  at  New  York 
through  brokers  for  use  in  the  fruit  trade, 
and  the  brokers  understood  that  the  char- 
terer insisted  on  a  deliyery  at  Santa  Marta 
by  April  15th,  and  by  the  charter  party,  ex- 
ecuted by  them  as  agents  for  both  parties, 
the  owner  agreed  to  let  and  the  charterer  to 
hire  the  steamer  "from  the  time  of  deliyery 
at  Santa  Marta,  'about'  April  10th,  for  a 
period  of  four  months.**  Held,  that  the  use 
of  the  word  "about"  in  the  clause  relating 
to  the  time  of  deliyery  did  not  make  the  time 
immaterial,  but  that  the  word  was  inserted 
to  allow  for  contingencies  of  nayigation 
which  might  protract  the  yoyage,  and  that 
the  steamer  was  neyertheless  required  to 
leaye  New  York  in  time  to  reach  Santa  Marta 
by  April  10th  under  ordinary  conditions. 
Sanders  y.  Munson  (U.  S.)  74  Fed.  649,  651, 
20  C.  G.  A.  581. 

Defendant  agreed  to  ship  cattle  by  a  yes- 
sel "sailing  about  the  middle  of  September.*' 
The  yessel  then  was  at  sea.  On  September 
14th  defendant  inquired  the  steamer's  prob- 
able sailing  day,  and  was  told  about  Septem- 
ber 27th,  to  which  he  made  no  objection.  On 
September  22d  the  defendant,  being  notified 
that  the  steamer  would  sail  on  the  29th,  de- 
clined to  ship  on  the  ground  that  his  con- 
tract did  not  require  him  to  ship  at  so  late 
a  day.  Held,  that  the  ship  having  construed 
the  indefinite  phrase,  "about  the  middle  of 
September,"  to  mean  as  late  as  the  27th  of 
the  month,  and  defendant  haying  acquiesced 
therein,  his  refusal  to  ship  was  a  breach  of 
the  contract  Bennett  y.  Lingham  (U.  S.)  81 
Fed.  85. 

As  estimate  of  yalne. 

Where  an  assignment  was  made  in  trust 
to  pay  the  grantor's  debts,  set  out  in  a  sched- 
ule, one  of  which  was  put  "about"  $1,100, 
when  in  fact  the  debt  was  upwards  of  $1,- 
300,  such  excess  was  not  so  great. that  the 
creditor  would  not  be  entitled  to  a  dividend 
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«n  tb»  whole  amount  due.    Browne  t.  Wetar 
(Pa.)  9  Serg.  ft  R.  401,  402. 

Where  a  contract  was  for  the  payment 
of  a  daim  ot  "about  $150,"  the  Intention  be- 
ins  that  relief  ahould  be  had  from  the  entire 
claim,  whatever  the  amount  should  be,  the 
contractor  was  liable  to  pay  the  claim,  though 
it  amounted  to  $196.  Turner  t.  Whidden, 
22  Me.  (9  Shep.)  121,  124. 

The  amount  of  a  mortgage  on  assured's 
property  was  stated  in  the  policy  to  be  "about 
$3,000/'  and,  though  the  statement  had  been 
made  in  good  faith,  the  mortgage  actually 
amounted  to  $4,425.  Held  to  constitute  a 
material  misrepresentation,  which  would 
avoid  the  policy;  the  discrepancy  being  too 
large  to  be  covered  by  the  latitude  Inferred 
from  the  use  of  the  word  "about"  Glade  t. 
Germania  Fire  Ins.  Co.,  0  N.  W.  820,  321,  56 
Iowa,  400. 

An  application  for  an  insurance  policy 
contained  a  statement  that  the  premises 
were  mortgaged  for  "about"  $4,000.  Held 
that,  where  the  mortgage  in  fact  amounted 
to  a  little  less  than  $4,700,  it  amounted  to  a 
misrepresentation  which  avoided  the  policy. 
Brown  v.  Peopl9'6  Mut  Ins.  Co.,  65  Mass.  (11 
Oush.)  280,  282. 

The  word  "about,"  in  a  deed  in  trust 
made  for  the  purpose  of  securing  or  satisfy- 
ing a  number  of  debts,  each  of  which  is  de- 
scribed to  be  for  about  a  certain  sum,  shows 
that  the  exact  amount  of  the  deed  was  not 
known  at  the  time  the  deed  was  executed; 
and,  the  debts  being  otherwise  sufficiently 
described  by  the  description  of  the  debtor 
and  creditors,  the  deed  operates  as  security 
for  a  debt  of  $1,481,  though  it  was  described 
in  the  deed  of  trust  as  "about  $1,000."  Oan- 
aday  v.  Paschall,  38  N.  a  178»  180. 

Where  a  resolution  of  a  county  board  re- 
cited that  the  county  indebtedness  was 
"about"  $100,000,  and  that  an  additional  tax 
should  be  levied  until  a  sufficient  amount  was 
raised  to  meet  the  indebtedness,  the  power 
conferred  by  a  vote  under  such  resolution 
was  exhausted  by  levies  for  three  years  pro- 
ducing $115,000,  and  a  further  levy  could  not 
be  had,  though  it  appeared  that  the  indebt- 
edness was  $132,000;  that  amount  not  being 
"about"  $100,000.  Peoria  &  P.  U.  Ry.  Co.  v. 
People,  64  N.  B.  969,  971,  198  111.  318. 

As  exaet  qvaatlty  of  personalty. 

Where  defendant  sold  plaintiff  "abouf* 
500  tons  of  nitrate  of  soda,  "to  form  the  full 
and  complete  cargo  of  the  John  Phillips,  345 
tons'  register,  and,  in  the  event  of  her  being 
onable  to  prosecute  her  v6yage  from  any  cas- 
ualty, then  the  seller  agreed  to  deliver  an- 
other cargo  or  cargoes  of  about  equal  quan- 
tity," meant  that  the  defendant  was  to  de- 
liver 500  tons,  and  that  the  John  Phillips, 
*  which  was  supposed  to  be  large  enough  to 
carry  that  quantity,  should  be  employed  for 


that  purpose,  and  the  defendant's  contract 
was  not  performed  by  the  delivery  of  400 
tons,  though  that  amount  was  all  that  the 
John  Phillips  could  carry.  Bourne  t.  Sey- 
mour, 16  C.  B.  337,  353. 

A  contract  to  furnish  5,0(X)  tons  of  iron 
rails  provided  that  they  were  to  be  shipped 
at  the  rate  of  "about"  1,000  tons  per  month, 
beginning  February,  1880,  but  the  whole  con- 
tract to  be  shipped  before  August  1,  1880. 
Held,  that  the  contract  required  a  shipment 
of  1,000  tons  in  each  month  from  February 
to  June,  and  that  a  shipment  of  400  tons  in 
February  and  885  tons  in  March  Justified  a 
rescission  of  the  contract.  Norrington  v. 
Smith,  6  Sup.  Ct  12,' 15,  115  U.  S.  188,  29  L. 
Ed.  366. 

As  not  ezeeedina* 

Act  March  13,  1883,  declares  that  a  city 
of  the  sixth  class  must  be  one  "not  exceed- 
ing" 3,000  inhabitants.  Held,  that  a  notice 
by  county  supervisors  of  an  election  to  de- 
cide on  the  incorporation  of  the  city,  stating 
that  the  number  of  inhabitants  therein  was 
"about  3,000,"  was  a  sufficient  notice  to  en- 
able the  voters  to  classify  the  dty  as  one  of 
the  sixth  class  under  the  act,  since.  If  it 
contained  "about  3,000,"  it  could  not  exceed 
3,000,  prohibited  by  the  statute.  People  v. 
City  of  Riverside,  11  Pac.  759,  70  Qal.  461* 

"About"  means  "nearly,"  "approximate- 
ly," "almost,"  and  where  plaintiff,  in  an  ac- 
tion for  the  loss  of  baggage,  alleged  the  val- 
ue of  the  articles  as  being  "about"  a  certain 
sum,  he  is  limited  to  such  sum  in  his  recov- 
ery. Simpson  V.  New  York,  N.  H.  &  H.  B. 
R.  Ck>.,  88  N.  Y.  Supp.  341,  342,  16  Misc.  Rep. 
618. 

In  the  settiement  of  an  estate  of  an  as- 
signing debtor,  who  had  described  the  claim 
of  A.  as  "about  $4,500,"  when  it  was  in  fact 
$5,867,  the  other  creditors  claimed  that  the 
claim  of  A.  was  limited  by  the  schedule  to 
the  amount  inserted  thereon,  or  at  most  to  a 
small  amount  thereover,  and  that  such  other 
creditors,  who  had  become  parties  to  the  as- 
signment after  A.,  had  a  good  right  to  rely 
on  the  accuracy  of  the  schedule^  It  was  held, 
however,  that  A.  was  entitled  to  prove  his 
entire  claim,  as  it  was  expressly  declared  in 
the  assignment  that  it  might  not  be  practical 
to  make  a  schedule  entirely  full  and  accurate, 
and  the  provision  was  made  therein  for  cor- 
rections by  the  parties.  Dedham  Bank  v. 
Richards,  43  Mass.  (2  Mete.)  105,  112. 

As  immediately  or  soon* 

In  a  statute  allowing  an  attachment 
when  a  debtor  is  "about"  to  remove  his 
stock,  "about"  must  be  taken  in  its  common 
acceptance  as  defined  by  lexicographers— 
"near  to  in  action,  or  near  to  in  the  per- 
formance of  some  act."  Wrompelmeir  v. 
Moses,  62  Tenn.  (3  Baxt)  467,  474;  Jackson 
V.  Burke,  51  Tenn.  (4  Heisk.)  610,  614. 
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To  authorize  an  attachment  on  the 
ground  that  defendant  la  "about"  fraudulent- 
ly to  dispose  of  his  property,  the  charge  in 
the  affidavit  must  import  that  defendant  is 
on  the  eye  of  such  fraudulent  disposition,  and 
the  charge  that  defendant  will  dispose  of  his 
property  to  defraud  his  creditors  is  insuffi- 
cient Jackson  y.  Burke,  61  Tenn.  (4  Heisk.) 
610.  614. 

"About,"  as  used  in  the  attachment  law, 
is  not  meaningless.  It  indicates  the  time  the 
contemplated  breach  will  be  perpetrated.  A 
creditor  may  not  be  able  to  swear  that  his 
debtor  is  about  to  leaye  the  state  permanent- 
ly, while  he  could  safely  state  that  he  will 
leaye  the  state  permanently.  If  the  debtor 
contemplates  leaying  in  six  or  ten  months, 
the  latter  statement  could  not  well  be  con- 
sidered false,  but  not  so  with  the  former;  and 
"about,"  in  the  statute,  as  connected  with  an 
ayerment  that  a  fraudulent  assignment  will 
be  made,  giyes  a  further  indication  of  the 
time  of  making  it,  tnat  it  is  about  to  be  made, 
or  that  it  will  immediately  be  made.  Frere 
y.  Perret,  25  La.  Ann.  600. 

The  phrase,  "about  to  remoye,"  In  a 
statute  giying  a  right  of  attachment  against 
a  debtor  about  to  remoye  from  the  state, 
means  a  debtor  who  is  engaged  in  the  act, 
or  is  near  to  the  performance  of  the  act,  of 
remoying.  Myers  t.  Farrell,  47  Miss.  281, 
288. 

Within  an  act  requiring  the  Qoyernor  to 
fill  by  appointment,  with  the  consent  of  the 
Senate,  all  officers  when  the  term  is  "about  to 
expire,"  requires  the  Goyernor  to  make  his 
nominations  to  the  Senate  at  a  session  im- 
mediately preceding  the  expiration  of  the 
term.  That  satisfies  the  intent  of  the  words. 
The  idea  is  tliat,  if  a  term  of  a  Judicial  officer 
will  come  to  an  end  before  the  next  regular 
session  of  the  Senate,  then  the  nomination 
shall  be  made  to  the  body  in  session  Just  be- 
fore or  preceding  such  ending  of  the  term. 
Brady  y.  Howe,  50  Miss.  607,  617. 

As  too  indefinite  in  petitions  for  roads 
and  ditoHes. 

"About"  signifies  •'nearly,"  "approxi- 
mately," **in  the  neighborhood  of,"  so  that  a 
petition  for  a  road,  stating  that  the  place  of 
beginning  is  "about"  150  yards  from  the 
dweUing,  is  equiyalent  to  saying  it  is  ap- 
proximately 150  yards,  and  hence  is  not  suf- 
ficiently definite  to  comply  with  Hill's  Ann. 
Laws  Or.  {  4062,  requiring  a  petition  to  spec- 
ify the  place  of  beginning.  Sime  y.  Spencer, 
47  Pac.  019,  020,  30  Or.  840. 

In  an  application  for  a  road,  qualifying 
the  courses  which  would  otherwise  be  speci- 
fied, as  running  north  "about"  63  degrees 
west,  etc.,  renders  the  description  indefinite. 
Adams  y.  Rulon,  14  Ati.  881,  882,  60  N.  J. 
Law,  526. 

The  word  "about,"  in  a  case  in  which 
the  court  was  construing  a  petition  for  the 


establishment  of  a  highway,  which  described 
a  portion  of  the  highway  as  running  In  a 
certain  direction,  about  69  rods,  around  a 
certain  marsh,  said  that  the  word  "about," 
where  the  context  limits  and  restrains  its 
meaning,  does  not  materially  impair  the  cer- 
tainty of  a  description.  Technical  accuracy 
is  not  necessary  in  a  description  of  a  pro- 
posed line  of  road.  It  is  enough  that  the  gen- 
erai  description  shall  be  such  that  a  suryey- 
or  can,  with  the  assistance  of  the  points  def- 
initely named,  trace  and  designate  the  pro- 
posed route.  Adams  y.  Harrington,  14  N.  E. 
603,  606,  114  Ind.  66. 

In  a  petition  for  a  ditch,  wherein  the 
description  is  as  follows:  "Said  ditch  to  com- 
mence at  a  certain  point  'about'  30  rods  south 
of  the  north  line  of  the  southeast  quarter  of 
said  section"— "about,"  taken  in  connection 
with  the  words  restraining  and  limiting  its 
meaning,  does  not  materially  impair  the  cer- 
tainty of  the  description,  and  is  a  compliance 
with  a  proylslon  requiring  the  petition  to  set 
forth  "a  general  description"  of  the  starting 
point    Corey  y.  Swagger,  74  Ind.  211,  212. 

Same— In  pleading  and  proof. 

The  word  "about,"  used  In  connection 
with  an  allegation  of  time  when  a  trayersa- 
ble  fact  occurred,  takes  all  certainty  from 
the  allegation,  and  practically  leayes  the  dec- 
laration without  any  allegation  as  to  the 
time.  Piatt  y.  Jones,  59  Me.  232,  241;  State 
y.  Baker,  34  Me.  52,  63;  Ck>le  y.  Babcock,  2 
AtL  645,  78  Me.  41. 

A  demand  in  trespass  on  the  case  set 
forth  that  "about  the  month  of  September" 
defendant  took  away,  etc.  Held  that,  while 
not  indefinite  as  to  time,  it  was  "carrying 
the  matter  too  far,"  as  the  day  was  not  ma- 
terial. Lippencott  y.  Smith,  4  N.  J.  Law  (1 
Southard)  95. 

An  answer,  alleging  the  making  of  an 
agreement  "about  two  weeks  prior"  to  the 
time  when  a  note  became  due,  is  as  much  In- 
dicatiye  of  a  little  less  as  of  a  little  greater 
period,  and,  in  connection  with  an  allegation 
of  payment  "in  about  ten  days  thereafter," 
falls  to  show  with  sufficient  certainty  pay- 
ment before  maturity.  Colter  y.  Greenhagen, 
3  Minn.  126,  130  (GU.  74,  76). 

An  abstract  on  appeal,  stating  that  one 
count  in  a  declaration  alleged  "about"  the 
same  facts  as  seyeral  preceding  counts.  Is 
too  Indefinite  in  its  meaning  to  afford  a  sat- 
isfactory understanding  of  what  the  para- 
graph contained,  and  Insufficient  to  reyiew 
a  ruling  on  such  paragraph.  City  of  Bir- 
mingham y.  Coleman,  20  South.  383,  384,  111 
Ala.  407. 

In  a  complaint,  alleging  that  plaintiff 
was  injured  while  attempting  to  descend  the 
steps  when  the  train  was  "about  arriylng," 
means  "nearly,"  **not  far  from,"  the  arrlyal 
of  the  train,  and  does  not  imply  that  the  time 
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had  come  when  It  was  reaeonably  or  appar^ 
CDtly  necessary  that  plaintiff  should  descend 
from  the  platform  and  place  himself  in  read- 
iness to  enter  a  car  without  undue  haste,  and 
did  not  sufficiently  aver  that  the  time  had 
arrived  when  it  became  the  duty  of  the  rail- 
road company  to  have  the  depot  lighted,  fail- 
ure to  do  which  was  the  negligence  com- 
plained of  in  the  action.  Alabama  &  G.  S. 
R.  Oo.  y.  Arnold,  4  South.  359,  864,  84  Ala. 
158,  6  Am.  St  Rep.  354. 

•* About"  Is  a  very  comprehensive  term, 
and,  when  used  with  regard  to  time,  may 
cover  a  considerable  extent  thereof,  so  that, 
under  the  rule  permitting  evidence  of  a  con- 
temporaneous theft  to  prove  one  alleged,  ev- 
idence of  the  theft  "about"  the  time  of  the 
theft  charged  is  admissible.  James  v.  State, 
49  S.  W.  401,  40  Tex.  Or.  R.  190. 

Proof  as  to  a  debtor  prisoner  being  with- 
out the  limits  "about  eight  weeks  before"  a 
given  date  held  to  be  very  indefinite,  but,  in 
view  of  a  construction  given  to  the  phrase 
by  the  trial  coiurt  on  certiorari,  the  court  re- 
fused to  say  that  the  trial  court  erred.  Tu- 
nlson  V.  Cramer,  5  N.  J.  Law  (2  Southard) 
498^499. 

An  allegation  In  an  indictment  that  an 
offense  was  committed  "on  or  about**  a  cer- 
tain day  is  too  indefinite  to  sustain  the  in- 
dictment; the  exact  time  in  such  cases  being 
an  essential  element,  and  the  expression  "on 
or  about"  a  day  would  not  sufficiently  advise 
the  defendant  which  offense  he  was  required 
to  answer.  In  the  event  that  he  might  have 
been  engaged  in  an  altercation  with  the 
same  person  on  two  different,  or  even  more, 
successive  days,  but  under  very  different  cir- 
cumstances. Territory  v.  Armijo,  87  Pac. 
1117.  1118,  7  N.  M.  67L 

An  allegation  in  an  answer,  denying  that 
a  certain  person,  on  and  prior  to  the  25th 
day  of  April,  1898,  was  the  owner  of  the  land 
in  controversy,  and  that  she  died  on  or 
"about"  said  day,  is  entirely  consistent  with 
ownership  after  April  25th  and  before  she 
died,  and  also  with  ownership  before  and  at 
said  date,  subject  to  a  right  of  possession 
in  some  one  else  as  tenant  and  licensee. 
Knight  V.  Denman,  90  N.  W.  863,  864,  64 
Neb.  814. 

The  use  of  the  words  "on  or  about,"  in 
a  statement  filed  by  the  claimant  of  a  me- 
chanic's lien  with  the  clerk  of  a  district  court 
in  order  to  preserve  his  Hen,  that  the  contract 
under  which  he  claims  was  made  on  or  about 
a  certain  day,  does  not  preclude  the  claim 
In  a  contest  with  a  mortgagee  of  the  proper- 
ty on  which  the  Hen  is  claimed  from  Intro- 
ducing evidence  showing  the  exact  date  of 
the  contract  Mitchell  v.  Penfleld,  8  Kan. 
186,  18a 

The  petition  in  an  action  stated  that 
since  the  cause  of  action  accrued  defendant 
bad  been  absent  from  the  state  at  different 


times,  amounting  In  all  to  a  period  of  "^boxit 
two  years."  The  court  held  the  word  ••about," 
as  here  used,  to  be  equivalent  to  the  words 
"more  or  less,"  and  therefore  deprived  the 
other  words  of  the  clause  of  any  binding  ef- 
fect which  rendered  the  petition  insufficient 
to  take  the  notes  out  of  the  statute  of  lim* 
itation.  Hedges  v.  Roach,  21  N.  W.  404.  406, 
16  Neb.  673. 

Saiii»— In  verdicts  amd  awards. 

The  finding  of  a  Jury  for  "wood  and  tim- 
ber to  the  amount  of  about  40  cords**  meant 
any  quantity  between  30  and  50  cords,  and 
hence  rendered  the  verdict  too  indefinite  to 
enable  execution  of  process  founded  thereon. 
Balrd  v.  Johnson.  14  N.  J.  Law  (2  J.  S.  Oreen) 
120.  123. 

"About,"  as  used  in  arbitration  and 
award,  allowing  "on  about  88  tons  country 
damaged  wheat.  15  per  500  lb.,**  denotes  an 
approximation  merely,  and  is  therefore  insuf- 
ficient to  furnish  data  by  which  the  amount 
to  be  allowed  could  be  ascertained  to  a  cer- 
tainty. Alexander  v.  McNear  (U.  8.)  28  Fed. 
403,  406. 

A  special  verdict  recited  that  "about  the 
time**  defendant  received  certain  money,  etc.. 
plaintiff  demanded  an  accounting.  Held  that, 
although  the  word  "about**  had  an  uncertain 
meaning,  it  would  not  control  the  definite 
meaning  as  to  the  time  of  the  demand. 
Woodward  v.  Davis,  26  N.  El  687,  127  Ind. 
172. 

As  intended  for. 

"About,"  as  used  in  a  will  devising  to 
testator's  sons  all  the  com  and  other  arti- 
cles which  should  be  "in  or  about*'  his  mill, 
or  "in  or  about**  his  dwelling  house,  did  not 
include  a  cargo  of  wheat  consigned  to  testa- 
tor, which  was  in  transitu  at  the  time  of  his 
death,  since  such  cargo  could  not  be  consid- 
ered 'In  or  about,**  or  in  the  vicinity  of,  the 
mill.    Lane  v.  Sewell,  43  Law  J.  Gh.  878. 

In  a  will  in  which  testator  left  all  the 
furniture,  household  effects,  etc.,  "in,  upon, 
or  about*'  the  premises,  such  term  Included 
articles  which  had  been  upon  the  property 
and  had  been  temporarily  sent  away  for  re- , 
pairs,  but  did  not  include  articles  which  had 
been  intended  for,  but  which  were  never  in, 
the  house.  Brooke  v.  Warwick,  12  Jur.  912. 
913.  12  Law  T.  41. 

Intent  or  purpose  indioated. 

In  the  codicil  to  a  will,  stating  in  effect 
that  the  testator  is  ''about  to  convey*'  cer- 
tain real  estate,  the  grant  not  to  be  charged 
as  an  advancement,  the  clause  "about  to 
convey"  is  a  mere  expression  of  an  intent  to 
convey,  and  not  a  devise.  Hurlbut  v.  Hut- 
ton,  6  Atl.  286,  295,  42  N.  J.  Eq,  15. 

Code  1873,  {  2019,  relating  to  party  walls, 
and  providing  that  he  who  is  "about**  to  build 
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coDtigttous  to  the  land  of  his  neighbor,  etc., 
.  does  not  mean  merely  intends  to  build,  since 
"about"  ia  defined  as  '"nearly,"  "approximate- 
ly," "almost,"  so  that  an  allegation  that  plaln- 
tUtr  Intends  to  build  the  wall  does  not  bring 
the  pleading  within  the  statute.  Switzer  t. 
Dayis,  66  N.  W.  174,  175,  07  Iowa.  266. 

"About,"  as  used  in  Rev.  St  1879,  {  398, 
subdiv.  6,  proYiding  that  an  attachment  will 
issue  where  the  defendant  is  "about"  to  re- 
moTe  out  of  the  state  with  intent  to  change 
his  domicile,  means  substantially  that  if  a 
purpose  exists  to  remove,  a  scheme  may  be 
carried  out  in  one,  two,  three,  or  several 
weeks  or  months,  and,  if  contemplated  with 
a  view  to  evade  or  delay  creditors,  a  writ 
may  be  taken  out  Elliott  ▼.  Keith,  32  Mo. 
App.  579,  585  (citing  Drake,  Attachm.  [6th 
Ed.]  S  106). 

The  meaning  of  the  phrase  "about  to 
abscond,"  as  distinguished  from  "absconded," 
is  that  the  former  is  complete  without  action, 
while  the  latter  requires  action  without  ani- 
mus. Bennett  v.  Avant,  84  Tenn.  (2  Sneed) 
152,  153  (cited  In  Elliott  v.  Keith,  32  Mo.  App. 
579). 

"About"  as  used  in  statute  authorizing 
attachment  where  the  debtor  is  "about"  to 
remove,  is  where  the  debtor  entertains  a 
purpose  to  remove  and  is  making  prepara- 
tions to  carry  out  such  purpose.  Myers  ▼. 
Farrell,  47  Miss.  281,  284. 

The  word  "about"  means  "in  contiguity 
or  proximity  to;  not  far  from;  in  connec- 
tion with;  nigh  or  near;  in  concern  with; 
engaged  in;  dealing  with;  occupied  upon;" 
and  hence  a  debtor  cannot  be  regarded  as 
"about"  to  dispose  of  his  property,  so  as  to 
authorize  an  attachment,  unless  he  had  form- 
ed a  purpose  or  design  to  do  so.  Dueber 
Watch  Case  Mfg.  Co.  v.  Young,  40  N.  B.  582, 
583,  155  111.  226. 

About  to  convert  property  for  the  pur- 
pose of  disposing  of  it  to  defraud  creditors, 
within  attachment  statutes,  constitutes  the 
making  preparation  on  the  part  of  the  debt- 
or to  transfer  his  property  or  convert  the 
same  into  cash  with  the  intent  to  defraud. 
Williams  v.  McDonald,  42  N.  J.  Eq.  (15 
Stew.)  392,  395.  7  Atl.  86a 

"About"  in  Swan's  St  p.  646,  authoriz- 
ing the  arrest  of  a  debtor  who  is  "about  to 
dispose  of  his  property  with  intent  to  de- 
fraud his  creditors,"  means  actually  about  to 
dispose  of  property,  and  not  merely  circum- 
stances leading  the  creditor  to  suppose  or 
believe  it  Hockspringer  t.  Ballenburg,  16 
Ohio,  804,  812. 


A  petition  stated  that  since  the  cause  of 
lection  had  accrued  the  defendant  had  been 
absent  from  the  state  at  different  times, 
amounting  in  all  to  "about"  two  years.     It 


was  held  that  the  word  "about"  was  eqnlT- 
alent  to  "more  or  less,"  and  hence  too  Indefi- 
nite. Hedges  v.  Roach,  21  N.  W.  404^  400^ 
16  Neb.  673,  675. 


to. 

The  words  "in  and  about,**  In  an  agree- 
ment by  a  street  railway  company  to  pave 
the  street  in  and  about  the  rails  in  a  perma- 
nent manner  and  keep  them  in  repair,  must 
be  regarded  as  if  written  "within  and  about 
the  rails,"  and  requires  the  company  to  keep 
in  repair,  not  only  that  portion  of  the  streets 
immediately  adjoining  its  rails,  but  so  much 
as  is  Included  between  them,  and,  where  it 
lias  laid  double  tracks,  the  space  between 
such  tracks.  In  McMahon  t.  Second  Ave.  R. 
Co.,  75  N.  Y.  231,  where  the  words  in  ques- 
tion were  under  consideration,  the  court  said, 
"Clearly,  all  the  space  within  the  defend- 
ant's rails  fell  within  its  agreement"  al- 
though it  was  subsequently  said,  "But  we 
need  not  put  so  wide  a  construction  as  that 
upon  the  agreement  In  or  about  the  rails 
means  at  least  within  the  two  rails  of  each 
track  and  some  space  outside  of  each  rail. 
Beyond  doubt  it  means  so  far  outside  as  the 
street  surface  was  disturbed  in  the  act  of 
laying  the  track."  City  of  New  York  y.  Sec- 
ond Ave.  R.  Co.,  31  Hun,  241,  245. 

ABOUT  THE  PERSON. 

Code,  i  1005,  prohibits  the  carrying  of 
a  concealed  weapon  "about"  one's  person 
while  off  his  own  premises.  Held,  that  where 
a  person  carried  a  pistol  in  a  basket,  which 
he  held  In  his  lap,  he  was  carrying  a  con- 
cealed weapon  "about  his  person,"  within 
the  statute.  State  v.  McManus,  89  N.  O.  555, 
558, 

One  who  carries  a  pistol,  concealed  In  a 
satchel  supported  and  carried  by  a  strap 
over  his  shoulder,  is  guilty  under  an  act 
making  it  unlawful  to  carry  a  weapon  con- 
cealed about  the  person.  The  weapon  was 
being  carried  about  the  person  in  the  sense 
of  moving  with  the  person,  and  this  is  the 
distinct  principle  which  that  act  has  deter- 
mined. Warren  v.  State,  10  South.  838,  839, 
94  Ala.  79. 

"About  the  person,"  as  used  in  a  stat- 
ute prohibiting  the  carrying  of  concealed  wea- 
pons "about  the  person,"  includes  the  carry- 
ing of  a  pistol  concealed  in  a  hand  basket, 
which  defendant  carried  in  his  hand  or  on 
his  arm  from  his  residence  to  a  street  rail- 
way station,  and  that  when  he  entered  the 
car  he  placed  the  basket  on  the  seat  beside 
him.  DiCTey  v.  State,  5  South.  576,  86  Ala. 
66. 

Code,  S  4109  (Sess.  Acts  1880-81,  p.  38), 
provides  that  any  person  who  carries  con- 
cealed "about  his  person"  a  pistol,  etc.,  on 
conviction,  shall  be  fined.  Held,  that  proof 
that  defendant  carried  a  pistol  in  his  saddle 
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tMLgi  while  riding  horseback  along  a  road 
did  not  constitute  "carrying  about  the  per- 
son," within  the  statute,  since,  in  order  to 
haye  been  carried  about  the  person,  the  wea- 
pon must  hare  been  so  connected  with  the 
person  that  the  locomotion  of  the  accused 
would  carry  the  pistol  with  him.  Ounnlnt- 
ham  y.  States  76  Ala.  8a 

"About  their  person,"  as  used  in  Dig. 
Fla.  498,  i  5,  declaring  that  it  shall  be  un- 
lawful for  any  person  to  carry  arms  secretly 
on  or  about  their  person,  construed  to  in- 
clude a  case  where  defendant  carried  a  pistol 
in  his  trousers'  pocket  so  that  at  the  time  it 
was  concealed  by  hia  coat  Sutton  y.  State, 
12  Fla.  135,  136. 

Where  the  eyldence  shows  defendant  had 
a  pistol  in  his  hand,  it  sufficiently  shows  that 
he  had  it  about  his  person.  Woodward  y. 
State,  5  Tex.  App.  296,  297. 

A  conylction  under  a  statute  proyidlng 
a  penalty  for  carrying  a  pistol  on  or  about 
the  person  may  be  sustained  on  eyldence  that 
the  defendant  had  a  pistol  on  a  wagon  seat 
on  which  he  sat  Garrett  y.  State  (Tex.)  25 
8.  W.  285. 

ABOUT  THB  PBEIII8E8. 

Liquor  purchased  from  a  storekeeper  and  \ 
drank  in  a  public  road  within  flye  or  six! 
steps  of  his  store,  and  in  full  yiew  thereof, 
Is  drunk  about  the  storekeeper's  premises, 
within  Oode  1886,  prohibiting  the  sale  with- 
out license  of  liquor  to  be  drunk  on  or  about 
the  seller's  premises.  Whaley  y  State,  6 
bunth.  380,  881,  87  Ala.  88. 

An  Indictment  charged  that  defendant 
not  haying  procured  a  license  as  a  retail 
liquor  dealer,  did  sell  liquor,  which  was 
drunk  on  or  "about"  his  premises.  Held, 
that  the  defendant  was  properly  convicted, 
though  the  liquor  was  sold  from  a  Jug  which 
defendant  had  about  a  mile  from  his  house 
and  about  a  mile  from  another.  Powell  y. 
State,  63  Ala.  177. 


A  statute  prohibiting  the  sale  of  liquor 
to  be  drunk  on  or  "about  the  premises"  in- 
cludes a  place  in  a  public  highway  within  15 
or  20  steps  of  the  seller's  store,  In  front  and 
In  full  view  of  it  Brown  y.  State,  81  Ala. 
353,  356. 

Defendant's  buggy.  In  which  he  carried 
liquor  for  sale  at  a  public  administrator's 
sale  in  the  country,  constituted  his  prem- 
ises within  the  meaning  of  the  statute  for- 
bidding the  sale  of  liquors  "about  the  prem- 
ises."   Pearce  y.  State,  40  Ala.  720,  724. 

A  condition  of  an  insurance  policy  re- 
quired the  insured  to  employ  a  watchman,  to 
be  'In  or  about  the  premises"  by  day  or  night 
during  the  time  that  they  are  Idle.  Held, 
that  the  terms  of  the  statute  are  not  com- 
plied with,  where  the  insured  premises  were 


idle  for  two  months,  by  employing  one  watch- 
man, who  habitually  slept  In  a  building  300 
feet  away,  and  "ft  Is  too  much  to  say  that 
he  was  a  watchman  employed  'to  be  in  or 
about  the  premises'  during  the  nighttime." 
Rankin  y.  Amason  Ins.  Co.  (OaL)  25  Pac 
260,  262. 

The  words  "on  or  about,"  in  a  lease  of  a 
mill  privilege,  consisting  of  land,  water  pow- 
er, etc.,  and  giving  the  lessee  the  privilege 
of  laying  logs,  boards,  and  other  lumber  on 
or  about  said  privilege,  does  not  operate  as  a 
permission  for  the  lessee  to  occupy  lands  of 
the  lessor  lying  outside  the  mill  privilege. 
Though  the  word  "about"  may  frequently 
have  the  meaning  of  "around;  on  the  out- 
side of;  without  the  limitations,"  etc.,  yet 
it  as  frequently  in  common  conversation 
means  through  or  over,  in  various  directions 
or  in  various  parts  of  the  whole,  promiscuous- 
ly. To  travel  about  the  country  means  to  go 
from  place  to  place  in  the  country  and  not 
out  of  town.  A  man  about  town  is  not  a 
man  out  of  town.  Thompson  y.  Banks,  48 
N.  H.  540. 

ABOUT  TO  flAIL. 

Tte  statement  in  a  charter  party,  stip- 
ulating that  a  vessel  is  "about  to  sail,"  with 
cargo,  is  equivalent  to  a  statement  that  she 
has  her  cargo  on  board  and  is  ready  to  sail. 
The  Wickham,  5  Sup.  Ct  346,  850,  113  U.  a 
40,  28  L.  Bd.  885. 

The  phrase  "about  to  sail,"  used  in  a 
charter  party,  implies  that  the  vessel  is  load- 
ed, and  hence  warranty  to  that  effect  is  not 
fulfilled  where  the  vessel  was  not  more  than 
three-elevenths  loaded  and  the  time  for  fin- 
ishing was  subject  to  all  the  contingencies 
of  wind,  weather,  labor,  and  boats  incident 
to  the  trade  on  the  north  coast  of  Africa. 
Von  Lingen  v.  Davidson  (U.  S.)  4  Fed.  346, 
350,  reversing  s.  c.  (U.  S.)  1  Fed.  178,  con- 
struing the  words  to  mean  'i:o  sail  as  soon 
as  a  cargo  could  be  got  on  board  with  rea- 
sonable diligence.". 


ABOVE. 

! 

The  natural  meaning  of  the  term.  In  a 
statute  forbidding  the  erection  of  a  bridge 
or  the  keeping  of  a  ferry  within  a  certain 
distance  "above  or  below"  another  bridge, 
would  seem  to  be  above  or  below  in  the 
course  of  the  river.  The  ordinary  meaning 
of  these  words,  in  such  connection,  is  not 
that  of  location,  but  that  of  course  or  direc- 
tion, and  would  mean  that  such  distance 
should  be  measured  on  such  course.  McLeod 
V.  Burroughs,  9  Ga.  213. 

''Above"  as  used  in  a  charter  of  a  bank, 

providing  that  It  should  invest  no  money 

in  bonds  and  mortgages,  except  on  real  estate 

I  worth  at  least  double  the  amount  of  the  sum 

!  invested  "above"  Incumbrances,  means  "in 
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excesfl  of,"  bo  that  sucli  real  estate  should  be 
worth  at  least  double  the  investment  and 
double  the  incumbrances.  Williams  ▼.  Mc- 
Kay, 18  Atl.  824,  828,  46  N.  J.  Bq.  25;  Wil- 
liams v.  McDonald,  7  Atl.  866,  868^  24  N. 
J.  Eq.  392. 

"Above  agreement,"  as  used  In  the  con- 
dition of  a  bond  given  to  secure  the  per^ 
formance  of  a  contract,  and  reciting  that  thr 
bond  shall  be  void  if  goods  are  delivered  un- 
der the  "above  agreement,'*  construed  to 
mean  the  agreement  previously  set  out  in 
the  bond.  Booske  v.  Gulf  Ice  Co.,  5  South. 
247,  250,  24  Fla.  650. 

A  stipulation  for  value  was  given  on  the 
discharge  of  a  vessel  from  custody  in  libel 
proceedings,  which  fixed  her  value  at  $1,- 
750  and  contained  an  agreement  that,  in  case 
of  default  on  the  part  of  the  claimant,  ex- 
ecution might  issue  for  the  "above  amount" 
The  stipulation  bore  a  heading  that  it  was 
entered  into  pursuant  to  the  rules  of  the 
court,  and  by  a  rule  thereof  interest  on  the 
stipulated  value  was  payable  in  case  of 
default  Held,  that  the  phrase  "above 
amount"  meant  not  only  the  stipulated 
value,  but  interest  pursuant  to  the  rule. 
The  Belle  (U.  S.)  3  Fed.  Gas.  128,  129. 

The  phrase,  "the  above  named"  A.,  ap- 
pearing In  the  affidavit  to  a  petition,  con- 
strued to  mean  the  person  of  the  same  name 
mentioned  in  the  body  of  the  petition.  Clem- 
ent V.  Builens,  34  N.  B.  173,  159  Mass.  193. 


ABRASION. 

An  "abrasion"  Is  the  breaking  of  the 
skin.  People  v.  De  Garmo,  76  N.  Y.  Supp. 
477,  480,  73  App.  Div.  46. 


ABRIDGMENT. 

See  "Fair  Abridgment** 

Gompilatioii  distingvisHed. 

To  abridge  means  to  epitomize,  to  re- 
duce, to  contract,  and,  to  constitute  a  true 
and  proper  abridgment  of  the  work,  the 
whole  of  it  must  be  preserved  In  its  sense, 
and  therefore  the  act  of  abridgment  is  an  act 
of  understanding  employed  in  carrying  a 
larger  work  into  a  smaller  compas<».  The 
mere  selection  or  different  arrangement  of 
the  part  of  an  original  work,  so  as  to  bring 
it  into  a  smaller  compass,  is  not  a  fair  and 
bona  fide  abridgment,  but  there  must  be  a 
real  and  substantial  condensation  of  the  ma- 
terials, and  the  bestowal  of  labor  and  Judg- 
ment thereon,  not  merely  the  facile  use  of 
the  scissors  or  extracts  of  the  essential  parts 
of  the  original  work.  A  fair  abridgment  of 
any  work  is  considered  a  new  work,  since 
to  write  it  requires  labor  and  the  exercise 
of  Judgment;  but  it  Is  only  new  in  the  sense 


that  the  views  of  the  author  are  given  in  a 
condensed  form,  and  an  abridgment  must  not 
only  contain  the  arrangement  of  the  original 
woric,  but  the  ideas  must  be  taken  from  its 
pages,  and  it  must  be  in  good  faith  an 
abridgment,  and  not  a  treatise  interlarded 
with  citations.  Story  v.  HOlcombe  (U.  S.)  23 
Fed.  Cas.  171,  173;  per  Story,  J.,  in  Folsom 
V.  Marsh  (U.  S.)  9  Fed.  Cas.  342,  345;  Law- 
rence V.  Dana  (U.  S.)  15  Fed.  Cas.  26,  59. 

A  compilation  consists  of  selected  ex- 
tracts from  different  authors,  while  an  abridg- 
ment is  a  condensation  of  the  views  of  the 
author.  A  compilation  cannot  be  extended, 
so  as  to  convey  the  same  knowledge  as  the 
original  work,  while  an  abridgment  contains 
an  epitome  of  the  work  abridged,  and  con- 
sequently conveys  substantially  the  same 
knowledge.  A  compiler  cannot  adopt  the 
arrangement  of  the  work  cited,  while  in  an 
abridgment  the  arrangement  of  the  original 
work  must  be  used.  A  compilation  infringes 
the  copyright,  If  the  matter  transcribed,  when 
published,  shall  impair  the  value  of  the  orig- 
inal book;  but  a  fair  abridgment,  though  it 
may  injure  the  original,  is  lawful.  The  work 
of  the  abridger  is  therefore  different  from 
that  of  a  mere  compiler,  and  his  labor  is  of  a 
different  kind  and  of  a  higher  order.  Story 
T.  Holcombe  (U.  S.)  23  Fed.  Cas.  171,  173. 

ABSCOND-ABSCONDING  DEBTOR. 

A  party  may  "abscond,"  and  subject 
himself  to  the  operation  of  the  attachment 
laws  against  absconding  debtors,  and  still 
not  depart  from  the  limits  of  the  state.  Eleld 
V.  Adreon,  7  Md.  209,  213. 

To  "abscond"  means  to  go  in  a  clandes- 
tine manner  out  of  tUe  Jurisdiction  of  the 
courts,  or  to  be  concealed  in  order  to  avoid 
their  process;  to  hide,  conceal,  or  absent 
one's  self  clandestinely,  with  intent  to  avoid 
legal  process.  Smith  v.  Johnson,  62  N.  W. 
217,  218,  43  Neb.  754  (citing  Hoggett  v.  Em- 
erson, 8  Kan.  262;  Ware  v.  Todd,  1  Ala.  200; 
Fitch  V.  Waite,  5  Conn.  121;  Field  v.  Adreon. 
7  Md.  209);  Malvin  v.  Christoph,  7  N.  W. 
i  6,  54  Iowa,  562  (quoting  Bouv.  Law  Diet); 
I  Bennett  v.  Avant,  34  Tenn.  (2  Sneed)  152, 
1  153;  Gandy  v.  Jolly,  52  N.  W.  376,  377,  34 
Neb.  536;  McMorran  v.  Moore,  71  N.  W.  506, 
506,  113  Mich.  101;  Thompson  v.  Newton,  2 
La.  411,  413;  Norman  v.  Zieber,  8  Or.  197, 
205. 

"Absconding"  is  withdrawal  or  absent- 
ing one's  self  privately.  Klngsland  v.  Wor- 
sham,  15  Mo.  657,  660. 

An  "absconding  debtor,*'  within  Const 
art  1,  i  17,  providing  that  there  shall  be 
no  imprisonment  for  debt  except  in  cases 
of  absconding  debtors,  is  one  who  leaves 
or  is  about  to  leave  the  Jurisdiction,  or  who 
conceals  himself  within  the  Jurisdiction,  for 
the  purpose  of  avoiding  the  process  of  the 
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courts.     Btirricbter  t.   Cline,   28   Pac.  867, 
868,  3  Wash.  St  135. 

An  absconding  debtor,  wltbln  an  act  al- 
lowing attachment  of  goods  of  an  abscond- 
ing debtor,  Includes  a  debtor  who  was  shut 
up  In  his  own  house.  Ives  t.  Ourtls,  2  Boot 
(Conn.)  138. 

An  absconding  debtor  Is  one  who,  with 
Intent  to  defeat  or  delay  the  demands  of  his 
creditors,  conceals  or  withdraws  himself 
from  his  usual  place  of  residence  beyond  the 
reach  of  process.  It  Is  not  necessary  that  he 
depart  from  the  limits  of  the  state  In  which 
be  has  resided.  If  one  eludes  his  creditors, 
he  intends  to  defraud  or  delay  them.  If 
one  eludes  his  creditors,  then  he  can  be  held 
to  the  Intent  of  evading  process,  and  all  the 
law  requires  In  order  to  constitute  an  "ab- 
sconding debtor**  Is  that  he  shall  put  him- 
self in  such  a  position  that  he  can  and  does 
successfully  eyade  the  service  of  process.  In 
one  case  It  may  be  by  concealment  In  his 
own  house.  It  may  consist  In  going  from 
place  to  place  so  quickly  as  to  evade  meeting 
with  the  service  of  process  anywhere.  Staf- 
ford V.  Mills,  82  Aa  7,  8,  67  N.  J.  Law.  674. 

A  man  may  be  absent  or  absent  himself 
without  absconding  or  intending  to  elude  his 
creditors.  Conard  v.  Conard.  17  N.  J.  Law 
(2  Har.)  154,  15a 

OoBoealmeiit. 

The  term  "abscond,"  In  a  statute  requir- 
ing a  creditor  In  attachment  to  make  com- 
plaint on  oath  that  he  Is  his  or  her  debtor, 
hath  removed  or  Is  removing  out  of  the  state, 
or  so  absconds,  etc.,  that  the  ordinary  pro- 
cess of  law  cannot  be  served  on  him,  has 
been  considered  as  equivalent  to  the  term 
"conceal,"  which  Is  used  In  connection  with 
It.  Wallls  ▼.  Wallace,  7  Miss.  (6  How.)  254, 
255. 

The  term  "absconding,''  as  used  In  refer- 
ence to  concealment  or  absconding  of  the 
d^tor  as  ground  for  attachment,  Is  not  strict- 
ly synonymous  with  "concealment";  but  con- 
cealment for  the  purpose  of  defrauding  cred- 
itors or  avoiding  service  of  summons  Is  al- 
ways "absconding,"  and  both  of  the  terms 
are  used  separately  and  conjunctively.  The 
one  refers  to  the  absconding  within  the  state, 
and  the  other  without  the  state;  so  that  an 
affidavit,  using  the  term  "absconds  or  con- 
ceals himself,"  states  but  one  real  ground  for 
attachment,  the  terms  being  for  that  purpose 
eq[ulvalent  Garson  v.  Brumberg,  26  N.  X. 
Supp.  1008,  1005,  75  Hun,  836. 

Depavtnve  from  state. 

Bev.  St  1879,  {  2348,  declaring  that, 
when  a  married  man  shall  have  "absconded" 
•r  absented  himself  from  his  place  of  abode 
at  the  time  of  levy,  his  wife  may  claim  ex- 
empt articles,  should  be  construed  to  mean 


a  fleeing  from  his  place  of  abode;  and  hence 
where  a  man  became  apprehensive  of  arrest, 
and  fled  from  the  state,  and  it  did  not  appear 
that  he  went  for  the  purpose  of  changing 
his  domicile,  he  had  absconded,  within  the 
meaning  of  the  statute,  and  the  wife  was  en- 
titled to  claim  his  exemption.  Griffith  v. 
BaUey,  79  Mo.  472,  475. 

"An  absconding  debtor  Is  one  who  Is 
about  to  leave  the  state,  either  openly  or  se- 
cretly, with  intent  to  delay,  hinder,  or  defraud 
his  creditors  of  their  Just  debts.'*  A  debtor 
who  is  about  to  leave  his  state  of  residence 
without  any  definite  motive  to  return  will  be 
presumed  to  have  such  Intent  The  term 
grammatically  includes  debtors  who  have 
actually  absconded,  as  well  as  those  who  In- 
tend to  do  so.  Norman  y.  Manclette  (U.  8.) 
18  Fed.  Gas.  807. 

Where  a  statute  authorized  an  attach- 
ment against  the  goods  of  one  about  to  ab- 
scond, an  affidavit  stating  that  defendant 
was  about  to  leave  the  state  was  Insufficient, 
inasmuch  as  an  open  and  undisguised  de- 
parture does  not  fall  within  the  meaning  of 
the  word  "abscond."  Aiken  v.  Bichardson, 
15  Vt  600,  602. 

An  affidavit  for  an  attachment  which 
avers  that  defendant  Is  about  to  abscond  him- 
self and  his  property  out  of  the  state  Is 
equivalent  to  averring  that  defendant  Is 
about  to  remove  himself  and  his  property  out 
of  the  state  privately,  and  therefore  Is  sub- 
stantially within  the  statute  authorizing  an 
attachment  where  defendant  Is  about  to  re- 
move himself  from  the  state.  Ware  v.  Todd, 
1  Ala.  199,  200. 

Bemaliifng  in  state. 

He  who  lives  without  the  state,  or  he 
who  has  intentionally  concealed  himself  from 
his  creditors  or  withdrawn  himself  from  the 
reach  of  their  suits,  with  intent  to  frustrate 
their  just  demands;  but  where  there  has 
been  no  imagination  of  fraud,  and  the  debtor 
has  only  removed  from  his  permanent  home 
to  another  town  In  the  state  in  an  honest  pur- 
suit after  property,  he  cannot  be  held  to  be 
an  absconding  debtor.  Fitch  v.  Waite,  5 
Conn.  U7,  121. 

One  who  has  departed  secretly  or  clan- 
destinely,  and  therefore,  when  used  in  an 
attachment  statute,  is  not  fulfilled  by  an  affi- 
davit that  the  debtor  has  absconded,  where 
it  Is  proved  that  he  did  not  leave  the  state, 
but  merely  went  to  another  town  on  busi- 
ness. Branson  v.  Shlnn,  18  N.  J.  Law  (1  J. 
8.  Green)  260,  258. 

The  term  "absconding  debtor,"  in  a  stat- 
ute authorizing  attachments  against  "ab- 
sconding debtors,"  means  a  debtor  who  has 
actually  run  away  to  avoid  his  creditors,  but 
does  not  require  that  he  should  have  left  the 
state.    Field  v.  Adreon,  7  Md.  209,  213. 
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ABSENCE-ABSENT. 

See  "Necesaary   Absence^;    "Voluntary 
Absence." 

Where  plaintiff  contracted  to  furnisli 
defendant  with  board  and  lodging  at  a 
stipulated  price,  "with  no  deduction  in  case 
of  absence/'  the  phrase  '*wlth  no  deduction 
in  case  of  absence"  should  not  be  construed 
to  mean  that  there  should  be  no  deductions 
so  long  as  defendant  kept  his  agreement,  but 
00  that  under  the  contract  the  plaintiff  may 
recover  for  losses  suffered  by  defendant's 
leaving  before  the  expiration  of  the  time 
agreed  upon  without  notice  to  plaintiff.  Wil- 
kinson T.  Davies,  40  N.  B.  501,  146  N.  Y. 
25. 

Rev.  St  c  24,  i  1,  cl.  4,  providing  that, 
on  the  division  of  a  town,  a  person  having  a 
aettiement  therein  and  "absent  at  the  time" 
shall  have  his  settlement  in  that  part  of  the 
town  which  includes  his  last  dwelling  place, 
does  not  apply  to  a  person  who  had  gone  to 
sea,  and  had  not  been  heard  from  for  16 
years  before  the  division  of  the  town,  since 
the  law  presumes,  after  an  absence  of  0 
years,  that  the  absentee  was  dead,  and,  be- 
ing dead,  he  could  not  be  considered  absent 
City  of  Rockland  v.  Inhabitants  of  Morrill, 
71  Me.  455,  456. 

As  used  in  a  statute  of  limitations,  which 
provides  that  if,  after  the  cause  of  action 
shall  have  accrued,  the  defendant  shall  de- 
part from  and  reside  out  of  the  state,  the 
time  of  his  absence  shall  not  be  included  in 
the  period  of  limitation,  the  expressions  "re- 
side out  of  the  state"  and  "the  time  of  his 
absence"  have  the  same  meaning.  They  are 
correlative  expressions,  so  that  while  the 
defendant  resided  out  of  the  state  he  was  ab- 
sent from  the  state,  and  accordingly  until  he 
again  became  a  resident  of  the  state  the  sus- 
pension of  the  operation  of  the  statute  con- 
tinued. Penfleld  v.  Chesapeake,  O.  &  6.  W. 
R.  Ck).,  10  Sup.  Ct  566,  569,  134  U.  S.  351, 
33  L.  Ed.  940 ;  Burroughs  v.  Bloomer,  5  De- 
nlo,  532,  535. 

In  section  1019  of  the  Revised  Statutes, 
providing  that  service  on  corporations  may 
be  made  on  any  business  agent  in  the  county, 
In  the  absence  of  any  of  the  other  represen- 
tatives named,  does  not  mean  absence  from 
the  state,  but  merely  from  the  county.  Flor- 
ida Cent  &  P.  R.  Co.  v.  Luffman  (Fla.)  33 
South,  710. 

Where  a  resident  of  a  state  against 
whom  a  cause  of  action  has  accrued  removes 
his  residence  to  another  state,  but  continues 
his  business  in  the  state  where  he  formerly 
resided,  coming  into  the  state  openly,  no- 
toriously, and  regularly  each  business  day, 
and  remaining  there  during  working  hours, 
he  is  not  absent  from  the  state  within  the 
meaning  of  a  statute  suspending  the  run- 
ning of  the  statute  of  limitations  as  against 


(parties  absent  from  the  state.  Webster  v. 
Citizens'  Bank  of  Omaha  (Neb.)  96  N.  W. 
118,  119. 

Gomeealmeiit. 

Where  a  debtor  was  arrested,  but  escap- 
ed and  fled  to  another  house,  denying  him- 
self to  callers  and  remaining  there  until 
dark,  intending  to  delay  hla  creditcmi,  and 
then,  returning  to  his  own  house,  remained 
in  his  room  for  nearly  a  month,  he  was  guilty 
of  "absenting"  himself  to  defraud  his  cred- 
itors, within  an  attachment  statute.  Bayly 
V.  Schofleld,  1  Maule  &  S.  338^  349. 

Within  the  statutes  authorizing  process 
of  foreign  attachment  an  "absent  and  ab- 
sconding debtor**  is  a  person  who  lives  with- 
out the  state,  or  who  has  intentionally  con- 
cealed himself  from  his  creditors,  or  with- 
drawn himself  from  the  reach  of  their  suits, 
with  Intent  to  frustrate  their  Just  demands. 
Thus,  if  a  person  depart  from  his  usual  resi- 
dence, or  remain  absent  therefrom,  or  con- 
ceal himself  in  his  house,  so  that  he  cannot 
be  served  with  process,  with  Intent  to  un- 
lawfully delay  or  defraud  his  creditors,  he 
is  an  absconding  debtor;  but  if  he  depart 
from  the  state,  or  from  his  usual  abode,  with 
the  intention  of  again  returning,  and  with- 
out any  fraudulent  design,  he  has  not  ab- 
sconded, nor  absented  himself,  within  the  in- 
tendment of  the  law.  Fitch  y.  Waite,  6 
Conn.  117,  121. 

Intemtioii* 

The  "absence  from  the  state,**  withln- 
the  meaning  of  the  attachment  law,  making 
absence  from  the  state  for  four  months  a 
ground  of  attachment,  includes  the  case  of 
a  debtor  who  leaves  his  home  with  the  in- 
tention of  going  out  of  the  state,  who  con- 
summates such  purpose,  and  is  absent  from 
his  home  pursuant  to  such  intention,  for  the 
period  of  four  months,  notwithstanding  some 
unlooked-for  casualty  may  have  delayed  him 
a  few  days  from  passing  beyond  the  terri- 
torial boundary  of  the  state.  Spalding  t. 
Shnms,  61  Ky.  (4  Mete.)  285,  289. 

Nonresidenoe. 

"Absence"  and  "nonresidence^'  are  not 
convertible  terms,  within  the  attachment  act 
Camman  v.  Bridgewater  Copper  Min.  Co., 
12  N.  J.  Law  (7  Halst)  84. 

St  1838,  p.  287,  authorizing  an  attach- 
ment of  debts  due  from  any  person  to  an 
"absent  debtor,"  will  be  construed  to  include 
nonresident  debtors,  as  well  as  resident  debt- 
ors temporarily  absent  Cochran  t.  Fitch 
(N.  Y.)  1  Sandf.  Ch.  142,  144. 

The  word  "absence,"  as  used  in  Laws 
Wash.  1888,  pp.  26,  27,  S  5,  providing  for  serv- 
ice by  publication  when  other  service  cannot 
be  had  by  reason  of  the  "absence"  of  defend- 
ant does  not  mean  simply  being  away  from 
a  usual  place  of  residence  within  the  juris- 
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diction  of  the  court,  nor  a  Bimple  absence 
from  the  county  where  the  action  is  pending, 
but  is  intended  as  the  equivalent  of  nonresi- 
dence,  and  only  intended  to  authorise  serrice 
by  publication  in  cases  where  the  defendant 
resides  out  of,  and  is  therefore  absent  from, 
the  state.  State  t.  Superior  Court  of  Pierce 
Ck>unty,  83  Pac.  827,  828,  6  Wash.  852. 

''Absent,*'  as  used  in  Rev.  St  c.  120,  i 
6k  providing  that  all  actions  of  assumpsit  or 
on  the  case  must  be  brought  within  six 
years,  unless  the  plaintiff  is  absent  from  the 
United  States,  extends  to  foreigners,  who 
never  were  within  the  United  States.  Yon 
Hemert  v.  Porter,  52  Mass.  (11  Mete.)  210, 
215. 

"Absent,"  as  used  in  Gomp.  St.  c.  192,  Si 
4,  0,  declaring  that  if  the  defendant,  at  the 
time  the  cause  of  action  accrued  or  after- 
wards*  was  * 'absent*'  from  and  residing  out 
of  the  state,  the  time  of  such  absence  shall 
be  excluded  in  the  computation  of  the  sev* 
eral  times  limited  for  the  commencement  of 
personal  actions,  refers  only  to  the  condition 
or  situation  of  the  person,  without  allusion 
to  any  prior  condition  or  situation,  and  hence 
the  statute  applies  to  a  person  who  has  nev- 
er been  in  the  state.  Paine  v.  Drew,  44  N. 
EL  306.  817. 

Where  a  statute  of  limitation  provides 
that  the  time  of  defendant's  absence  should 
not  be  a  part  of  the  time  limited  for  the 
commencement  of  an  action,  such  absence 
Includes  two  different  conditions,  physical 
absence  in  the  case  of  a  resident,  and  resi- 
dence without  the  state  in  the  case  of  a  non- 
resident It  was  held  in  Fowler  v.  Hunt,  10 
Johns.  464,  that  successive  absences  could  be 
cumulated,  and  the  aggregate  deducted  from 
the  statutory  period.  Burroughs  v.  Bloom- 
er, 5  Denlo,  532,  went  further,  and  held  that 
the  expressions,  "and  reside  out  of  the  state" 
and  "the  time  of  his  absence,"  have  the  same 
meaning,  so  that  while  the  defendant  in  this 
case  resided  out  of  it  he  was  absent  from  the 
state,  and  accordingly,  until  he  again  became 
a  resident  of  the  state,  the  suspension  of  the 
operation  of  the  statute  continued,  and  where 
a  defendant  was  a  resident  of  another  state, 
doing  business  in  New  York  and  attending 
there  on  secular  days,  it  was  held  that  the 
statute  did  not  run  in  his  favor.  Connecti- 
cut Trust  &  Safe  Deposit  Co.  v.  Wead,  65 
N.  E.  201,  262,  172  N.  Y.  407,  02  Am.  St  Rep. 
756. 

Preramptioii  of  death  ereated* 

"Absence,"  as  used 'in  reference  to  the 
absence  of  a  person  from  his  domicile  un- 
heard of  for  seven  years  creating  a  presump- 
tion of  death,  means  that  the  person  Is  not 
at  the  place  of  his  domicile  and  that  his  ac- 
tual residence  is  unknown.  Removal  alone  is 
not  enough.  Francis  v.  Francis,  87  Atl.  120, 
180  Pa.  044. 

1  Wds.  ft  P.— 8 


"Absents,"  as  used  in  Comp.  Laws  S.  D. 
S  5312,  providing  that.  If  any  person  on  whose 
life  any  estate  In  real  property  depends  "ab- 
sents" himself,  in  the  state  or  elsewhere, 
for  seven  years  together,  he  shall  be  account- 
ed naturally  dead,  means  to  take  or  with- 
draw one's  self  to  such  a  distance  as  to  pre- 
vent intercourse.  Burnett  v.  Costello,  87  N. 
W.  575,  577,  15  S.  D.  89. 

In  2  Rev.  St  p.  139,  {  6,  authorizing  a 
widow  to  recover  dower  in  real  estate  belong- 
ing to  her  husband  in  case  he  has  absented 
himself  for  a  space  of  five  successive  years, 
etc.,  "absented  himself"  means  a  withdrawal 
of  the  husband's  whereabouts  from  the  wife 
and  his  relations,  and  from  the  ordinary 
and  usual  opportunities  of  Identification, 
which  would  naturally  and  ordinarily  give 
rise  to  the  presumption  of  death  after  the 
lapse  of  five  successive  years.  Jones  v.  Zol- 
ler,  19  Wkly.  Dig.  287. 

PHov  residenee  required. 

As  the  term  "absence"  is  used  in  statute 
of  limitations,  requiring  that  the  time  with- 
in which  a  debtor  shall  be  "absent"  from 
the  state  will  not  be  considered  as  part  of 
the  time  limited  within  which  suit  may  be 
brought  on  the  debt,  it  means  and  applies 
only  to  a  person  who  has  been  a  resident  of 
the  state  and  is  temporarily  absent  since 
a  person  not  a  resident  and  never  having  a 
domicile  within  the  state  cann:>t  be  consid- 
ered to  he  absent  within  the  meaning  of  the 
statute;  such  person  not  being  entitled  to 
the  defense  of  the  statute  at  all.  White  t. 
Hlght  2  111.  (1  Scam.)  204,  205;  Milton  v. 
Babson,  88  Mass.  (6  Allen)  322,  825;  Snoddy 
V.  Cage,  5  Tex.  106,  107. 

In  Rev.  St  c.  748,  {  7,  allowing  wills 
to  be  contested  by  suit  in  chancery  for  three 
years  after  probate,  and  not  afterwards,  save 
to  persons  absent  from  the  state,  the  words 
"absent  from  the  state"  do  not  apply  to  non- 
residents. Wheeler  v.  Wheeler,  25  N.  B. 
588,  589,  134  Ul.  522,  10  L.  R.  A.  618. 

In  Act  1796  (1  Dig.  58),  providing  that 
a  chose  in  action  may  be  subjected  by  a 
chancery  proceeding  to  the  payment  of  a 
debt  in  the  proceeding  against  "absent  de- 
fendants" and  their  debtors  residing  within 
the  state,  "absent  defendants"  means  per- 
sons who  had  been  resident  within  the  state, 
but  were  temporarily  absent  therefrom.  The 
difference  in  meaning  between  "absent  de- 
fendants" and  "nonresidents"  is  as  striking 
as  that  between  nonresidents  and  cltlzena 
A  man  may  be  a  citizen  of  the  state  and 
yet  nonresident  and  he  may  be  a  resident 
and  yet  an  absent  defendant;  and  as  it  is 
the  duty  of  men  who  owe  debts  to  pay  them 
before  leaving  the  state,  or  make  arrange- 
ments for  meeting  them  if  the  debts  should 
become  due  In  their  absence,  if  they  fail  to 
do  so,  they  may  be  proceeded  against  under 
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the  act    Curd  t.  Letcher,  26  E^.  (B  J*  J* 
Marsh.)  443,  445. 

Acts  1777.  c  2p  giving  the  right  to  at- 
tach property  of  an  '^absent  debtor,"  had  no 
other  meaning  than  that  of  a  debtor  who 
had  removed  himself  from  his  home  to  avoid 
process,  and  did  not  confer  Jurisdiction  to 
render  a  Judgment  on  an  attachment  against 
the  inhabitant  of  another  state.  Den  v. 
Deaderick's  Ex'rs*  9  Tenn.  (1  Yerg.)  125,  135. 

In  a  statute  providing  that,  if  a  defend- 
ant cannot  be  found  and  is  wt^i  "absent  from 
the  island,"  it  shali  be  deemed  good  service 
by  leaving  the  summons  at  his  usual  place 
of  abode,  the  words  ^'absent  from  the  is- 
land" meant  only  persons  who  had  been  pres- 
ent there  and  subject  to  Jurisdiction  of  the 
<:ourt  out  of  which  the  process  issued.  Buch- 
anan y.  Rocker,  9  East,  192,  194. 

Hutch.  Code,  p.  764,  authorizing  notice 
by  publication  against  any  "absent"  defend- 
ant, is  to  be  construed  as  meaning  defend- 
ants having  their  residence  in  the  state,  who 
are  absent  from  the  state  or  cannot  be  found 
at  their  usual  place  of  residence.  Wash  v. 
Heard,  27  Miss.  (5  Cushm.)  400,  405. 

Temporary  absence. 

To  an  ordinary  mind  the  term  "absence," 
when  applied  to  the  occupant  of  a  dwelling 
house,  does  not  convey  the  same  but  a  wide- 
ly different  meaning  than  "removal,"  and 
according  to  the  common  understanding  per- 
sons leaving  their  houses  on  visits,  excur- 
sions, or  other  temporary  occasions  do  not 
remove  from  or  cease  to  occupy  them.  Stone 
V.  Granite  State  Fira  Ins.  Co.,  45  Aa  235, 
236^  69  N.  H.  438. 

Absence  from  the  state,  within  the  mean- 
ing of  the  statute  of  limitations,  must  be  not 
merely  temporary  and  occasional,  but  of 
such  a  character  and  with  such  intent  as  to 
constitute  a  change  of  domicile.  Hallet  v. 
Bassett,  100  Mass.  167,  170;  Barney  v.  Oel- 
richs,  11  Sup.  Gt  414,  415,  138  U.  S.  529, 
84  L.  Ed.  1037. 

With  reference  to  a  person  in  a  statute 
other  than  that  of  limitation,  absence  means 
one  who  has  been  present,  not  a  nonresident 
The  word  conveys  the  idea  of  a  temporary 
condition,  a  cessation  of,  and  the  probabili- 
ty or  possibility  of  returning,  presence. 
Wheeler  t.  Wheeler,  85  111.  App.  123,  124. 

While  evoy  casual  or  temporary  absence 
of  a  debtor  from  his  place  of  abode  for  a 
brief  period  may  prevent  the  service  of  a 
summons,  yet  it  is  not  ground  of  attachment 
It  may  be  asserted  that  where  the  absence 
is  such  that  if  a  summons  issue  on  the  day 
the  attachment  is  sued  out  It  will  be  serv- 
ed on  the  defendant  in  sufficient  time  be- 
fore the  return  day  to  give  the  plaintiff  all 
the  rights  which  he  can  have  at  the  return 


term,  defendant  has  not  so  absented  himself 
within  the  attachment  statute  as  that  ordi- 
nary process  of  law  cannot  be  served  upon 
him.  Kingsland  v.  Worsham,  15  Mo.  657, 
661.  This  rule  was  followed  in  Chariton 
County  V.  Moberly,  59  Mo.  238,  239,  where 
it  was  held  that  where  defendant  has  mere- 
ly left  the  state  with  his  family  temporarily 
for  business,  health,  or  relaxation,  he  has  not 
absented  himself  within  the  meaning  of  the 
statute. 

The  absence  of  a  debtor  which  is  ground 
for  domestic  attachment  does  not  apply  to 
the  absence  in  the  regular  course  of  his  busi- 
ness of  a  theatrical  manager,  whose  business 
takes  him  away  from  the  state.  Loesh  v. 
Rivers,  5  Phila.  83. 

Within  the  meaning  of  an  attachment 
law,  authorizing  an  attachment  if  the  debtor 
is  absent  or  absconding,  the  word  "absent" 
will  not  be  taken  or  understood  in  its  literal 
sonse;  but  what  is  understood  by  the  word 
is  that  the  debtor  should  not  only  be  absent 
but  that  he  has  absconded  or  is  a  nonresi- 
dent Mere  absence  from  the  state  tempo- 
rarily on  business  or  pleasure  certainly  would 
not  fall  within  the  mischief  of  the  act  &nd 
consequently  could  not  be  intended  as  hav- 
ing been  meant  by  the  Legislature.  Mandel 
V.  Peet  18  Ark.  236,  243. 

Under  the  provisions  of  the  by-laws  of  a 
beneficial  society  that  no  sick  benefits  shall 
be  granted  to  resident  brothers  for  more  than 
a  week  prior  to  application  therefor,  and 
an  "absent"  brother  claiming  benefits  must 
send  a  statement  of  the  case,  attested  by  the 
sachem  of  a  tribe  near  the  place  where  he 
may  be,  one  out  of  the  Jurisdiction  of  the 
tribe  or  lodge  to  which  he  belongs  Is  an  ab- 
sent brother,  without  regard  to  the  place  of 
his  residence,  since  the  term  "resident"  does 
not  have  reference  to  the  legal  residence 
of  a  party,  but  designates  one  who  at  the 
time  of  claiming  benefits  is  within  the  Ju- 
risdiction of  the  tribe,  while  an  absent  broth- 
er is  one  who  happens  at  the  time  to  be 
permanently  or  temporarily  without  the  Ju- 
risdiction. Walsh  V.  Cosumnes  Tribe,  No. 
14,  Improved  Order  of  Red  Men,  41  Pac.  418, 
108  CaL  496. 

Ezeentor. 

As  used  in  Code  Civ.  Proc.  Cal.  i  1354, 
providing  that  where  a  person  "absent  from 
the  state"  is  named  executor,  if  there  is  an- 
other executor  who  accepts  the  trust  and 
qualifies,  the  latter  may  have  letters  testa- 
mentary and  administer  the  estate  until  the 
return  of  the  absentee,  who  may  then  be  ad- 
mitted as  a  Joint  executor,  "absent"  means  a 
person  both  actively  and  constructively  ab- 
sent; that  is,  a  person  who  is  out  of  the  state 
and  has  made  no  application  for  letters.  •  In 
re  Brown*8  Estate,  22  Pac.  233,  234,  80  CaL 
381. 
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Shannon's  Code,  i  4455,  provides  that. 
If  the  person  against  whom  an  action  accrues 
be  absent  from  the  state,  the  time  of  such 
absence  shall  not  be  taken  as  part  of  the  time 
limited  for  the  commencement  of  the  action. 
It  was  held  that  absence  from  the  state  meant 
such  absence  as  renders  It  Impracticable  at 
all  times  to  obtain  the  service  of  process,  so 
that  while  a  corporation  may  reside  beyond 
the  state,  and  be  out  of  the  state,  still  It  may, 
through  its  officers  and  agents,  subject  Itself 
to  the  Jurisdiction  of  the  courts  of  the  state, 
and  not  be  absent,  within  the  sense  of  this 
provision  of  the  statute.  Turcott  v.  Yazoo  A 
M.  V.  R.  Co.,  45  S.  W.  1067,  1060,  101  Tenn. 
102,  40  L.  R.  A.  768,  70  Am.  St  Rep.  661. 

The  term  "absent  from  the  state,"  as 
ased  in  a  statute  authorizing  the  verification 
of  an  answer  to  be  made  by  the  agent  or  at- 
torney of  defendant  if  he  is  absent  from  the 
state,  does  not  describe  a  foreign  insurance 
company  which  has  appointed  an  agent  in 
the  state  upon  whom  process  may  be  served 
for  It,  as  provided  in  Foreign  Corporation 
Act,  {{  7,  8.  West  V.  Home  Ins.  Ca  (U.  S.) 
18  Fed.  622. 

Husband  oy  wife* 

Civ.  Code,  {  61,  declares  that  a  subse- 
quent marriage  contracted  with  any  person 
during  the  life  of  a  former  husband  or  wife 
is  illegal,  unless  such  former  husband  or  wife 
was  ''absent**  and  not  known  to  such  person 
to  be  living  for  the  space  of  five  successive 
years  Immediately  preceding  such  present 
marriage,  etc.  Held,  that  an  absent  spouse, 
within  the  meaning  of  the  statute.  Is  one  who 
has  left  his  or  her  residence,  home,  or  domi- 
cile; and  hence  a  wife,  who  had  been  living 
with  her  husband  in  Australia,  and  who  left 
him  and  went  to  live  with  her  par^ts,  who 
subsequently  moved  to  California,  was  an 
absent  lE^ouse  after  the  expiration  of  the  five 
jears,  entitling  the  husband  to  remarriage. 
Jackson  v.  Jackson,  29  Pac.  057,  94  Cal.  446. 

"Absented  himself,**  as  used  in  Rev.  St 
p.  139,  i  6  (volume  3,  S  2332X  providing  that 
if  any  person,  whose  husband  or  wife  shall 
have  "absented  himself,*'  or  herself,  for  the 
space  of  five  years,  without  being  known  to 
such  person  to  be  living  during  that  time, 
shall  marry  during  the  lifetime  of  such  ab- 
sent husband  or  wife,  the  marriage  shall  be 
void  only  from  the  time,  etc.,  means  a  with- 
drawal of  his  or  her  whereabouts  from  the 
husband  or  wife  and  relatives,  and  from  the 
ordinary  and  usual  opportunities  of  identifi- 
cation. It  means  that  withdrawal  from  the 
family  which  would,  after  the  lapse  of  five 
successive  years,  lead  naturally  to  the  infer- 
ence that  death  had  ensued.  The  fact  that 
a  husband  so  absenting  himself  still  remain- 
ed in  the  general  locality  in  which  he  lived 
did  not  prevent  his  departure  being  an  "ab- 
senting himself/*  within  the  meaning  of  the 


statute.  If  his  whereabouts  were  unknown  to 
his  family  or  relatives.  Jones  v.  ZoUer  (N. 
Y.)  29  Hun,  551,  554;  Id.,  82  Hun,  280,  283. 

Jvdse. 

"Absence,  sickness,  or  other  Inability,** 
as  used  in  a  statute  giving  a  Justice  of  the 
peace  Jurisdiction  in  the  "absence,  sickness, 
or  other  inability"  of  a  municipal  Judge,  can- 
not be  construed  to  Include  an  arbitrary  re- 
fusal of  the  Judge  to  act  in  a  given  case. 
Klalse  T.  SUte,  27  Wis.  462,  463. 

Code  1851,  S  111,  providing  that,  in  case 
of  the  "absence"  of  a  county  Judge,  the  comi- 
ty clerk  shall  fill  the  place  of  such  Judge, 
means  '^absence'*  from  the  county  seat,  but 
does  not  mean  that  the  Judge  is  to  be  re- 
garded as  out  of  office  while  absent,  or  that 
he  shall  do  no  official  act  during  that  period. 
Judicial  power  is  necessarily  local  in  its  na- 
ture, and  its  exercise,  to  be  valid,  must  be 
local  also;  but  it  is  otherwise  as  to  minis- 
terial power,  and  the  act  of  a  county  Judge 
in  signing,  sealing,  and  issuing  bonds  for  the 
erection  of  a  courthouse,  which  he  was  au« 
thorlzed  to  do,  and  was  merely  ministerial  in 
its  character,  was  properly  done  by  him,  In- 
stead of  by  the  clerk,  though  he  was  without 
the  state,  for  by  being  absent  he  did  not 
wholly  abdicate  his  office,  certain  powers 
thereof  with  which  he  was  clothed  merely 
falling  into  abeyance  and  continuing  until 
his  absence  ceased.  Lynde  v.  Winnebago 
County,  83  U.  S.  (16  Wall.)  6,  14,  21  L.  Ed. 
272. 

Although  a  District  Judge  of  a  Circuit 
Court  of  the  United  States  was  on  the  bench 
at  the  time  of  the  hearing  of  a  cause,  yet  if 
he  did  not  sit  in  the  cause  nor  participate  in 
the  trial  he  was  absent  in  contemplation  of 
law.  Bingham  v.  Cabbot,  8  U.  S.  (3  Dull.) 
19,  86,  1  L.  Ed.  491. 

"Absent,"  as  used  in  Acts  1888,  p.  64, 
authorizing  the  chief  Justice  to  hold  court  in 
the  absence  of  a  law  Judge,  means  nonpres- 
ence  in  the  courts.  When  the  law  Judge  is 
temporarily  away,  he  must  be  presumed  to  be 
away  by  reason  of  some  inability  to  attend, 
and  he  Is  absent  in  the  statutory  sense. 
State  V.  Engeman,  23  AtL  676,  677,  54  N.  J. 
Law  (25  Vroom)  247. 

Parties  in  Judicial  prooeedins^s. 

Comp.  St  p.  645  (Code,  {  1001),  declaring 
that,  when  Judgment  shall  have  been  ren- 
dered against  a  defendant  in  his  "absence,** 
the  same  may  be  set  aside  under  certain  con- 
ditions, means  where  a  Judgment  is  rendered 
against  a  defendant  who  did  not  appear. 
Strlne  v.  Kauffman,  11  N.  W.  867,  868»  12 
Neb.  423. 

Qen.  St  c  146,  i  21,  limits  the  right  tff 
review  to  petitions  filed  within  a  year  froia 
the  date  of  the  Judgment  complained  of  ex- 
cept where  the  Judgment  was  rendered  in  the 
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••absence'*  of  petitioner.  Held,  that  the  word 
•'absence"  as  so  used  should  not  be  construed 
as  meaning  absent  from  the  commonwealth, 
but  that  a  defendant  was  absent  within  the 
meaning  of  the  statute  where  his  presence 
was  not  secured  either  by  his  appearance  or 
by  service  of  summons,  in  which  case  a  Judg- 
ment rendered  on  his  involuntary  default 
was  rendered  in  his  absence.  James  v. 
Townsend.  104  Mass.  367,  371. 

In  Comp.  Laws  1879,  c.  81,  {  14,  provid- 
ing that,  when  Judgment  is  rendered  in  Jus- 
tice court  against  defendants  in  their  ab- 
sence, it  may  be  set  aside,  absence  is  not 
equivalent  to  the  term  ••failed  to  appear,*'  but 
is  to  be  construed  as  meaning  ''not  actually 
present  at  the  time  of  the  actual  trial,"  and 
hence  the  section  authorizes  the  setting  aside 
of  such  judgment  when  the  defendant  ap- 
peared, but  was  not  present  at  the  time  of  the 
trial.  Covart  T.  Hasklns,  18  Pac.  522,  623,  80 
Kan.  571. 

Where  defendant  has  been  served  with 
personal  service,  and  enters  his  appearance, 
but  fails  to  appear  and  defend,  relying  on  a 
promise  of  notice,  the  Judgment  was  not  ren- 
dered in  his  **ab8ence,"  within  the  meaning 
of  Pub.  St  c.  187,  S  22,  providing  that  a 
Judgment  so  rendered  may  be  reviewed  with- 
in a  year.  Riley  y.  Hale,  16  N.  E.  276,  278, 
146  Mass.  465. 

Protest. 

"Absence  of  protest,"  as  used  in  1  Supp. 
Rev.  St.  U.  S.  81,  providing  that  whenever 
duties  upon  any  imported  goods  shall  have 
been  determined  and  paid,  and  such  goods 
shall  have  been  delivered  to  the  owner,  such 
statement  of  duty  shall,  after  the  expiration 
of  one  year  from  the  time  of  entry,  in  the 
absence  of  protest  by  the  owner,  be  final  and 
conclusive  upon  the  parties,  means  ••the  ab- 
sence of  any  existing  protest  pending  and 
In  force  at  the  expiration  of  a  year  or  at  the 
date  of  the  proposed  repudiation;  that  is,  a 
protest  upon  which  proceedings  are  then 
pending,  or  which  may  serve  as  a  basis  for 
some  future  appeal  to  the  Secretary  or  of 
some  suit  in  the  courts."  United  States  y. 
Lang  (U.  S.)  18  Fed.  15,  18. 

Pvblio  offloer. 

Many  words  of  common  use  in  our  lan- 
guage have  two  or  more  meanings.  It  Is 
not  infrequent  that  a  word  having  one  mean- 
ing in  its  ordinary  employment  has  a  ma- 
terially different  or  modified  meaning  in  its 
legal  use.  The  word  ''absence"  is  a  fair  ex- 
ample. It  is  held  that  one  may  be  absent, 
though  .actually  present,  as  where  a  Judge, 
though  on  the  bench,  does  not  sit  in  tlie 
cause.  Bingham  v.  Cabbot,  3  Dall.  19,  1  L, 
Ed.  491.  It  has  also  been  held  to  mean  not 
present  Paine  v.  Drew,  44  N.  H.  806.  It 
has  been  held,  too,  as  not  meaning  out  of 
the  state  only.    ••Absence"  and  "disability" 


are  words  which,  from  thehr  use  In  statutes, 
may  have  two  different  meanings.  They  are 
quite  frequently  found  in  some  form  in  the 
statutes  of  this  and  other  states,  as  well  as 
in  the  Constitutions  of  many  of  the  states. 
The  Legislature  has  not  defined  the  sense  in 
which  either  of  them  is  to  be  construed. 
'•Disability"  is  a  word  of  scarcely  less  am- 
biguity, as  generally  used  in  common  par- 
lance, than  "absence."  It  is  a  difiicult  task, 
if  not  an  Impossible  one,  to  lay  down  a  rule 
that  could  apply  to  all  cases,  defining  the 
meaning  of  "absence"  as  used  in  the  statute. 
The  word  "absence"  as  used  in  the  statute 
providing  that,  on  the  •'absence"  of  the  may- 
or of  a  city,  the  president  of  the  board  of 
aldermen  shall  act  as  mayor,  means  not 
merely  physical  absence  of  the  mayor  from 
the  city,  but  such  an  absence  aa  renders  him 
incapable  for  the  time  being  of  performing 
the  act  that  may  be  in  question,  which  act 
must  present  such  a  necessity  for  immediate 
attention  as  to  require  it  to  be  then  executed. 
Watkins  v.  Mooney  (Ky.)  71  S.  W.  622,  624. 

The  words  ••necessarily  absent,"  as  used 
in  the  Louisiana  statute  authorizing  district 
Judges  to  appoint  an  attorney  to  represent 
the  state  when  from  any  cause  the  district 
attorney  Is  recused,  ••necessarily  absent,"  or 
sick,  means  necessarily  absent  from  the 
court,  not  from  the  parish;  and  the  court 
was  authorized  to  appoint  an  attorney  to  rep- 
resent the  state,  where  the  district  attorney 
was  necessarily  absent  from  the  court, 
though  not  from  the  parish.  State  v.  Smith, 
31  South.  693,  694,  107  La.  129. 

••Absence,"  as  used  in  Act  April  21,  1876 
(1  Gen.  St.  p.  841),  providing  that  a  deputy 
clerk  is  empowered  to  take  the  verdict  of  a 
Jury  during  the  "absence"  of  the  clerk,  means 
the  nonpresence  in  the  courts.  Manners  v. 
Ribsam  (N.  J.)  41  Atl.  676,  677  (citing  State 
V.  Engeihan,  54  N.  J.  Law,  247,  23  Atl.  676). 

Gen.  St  1899,  i  1931,  providing  that  all 
writs,  orders,  and  processes  of  the  probate 
court  shall  be  issued  and  directed  to  the  sher- 
iff to  be  served,  except  in  the  case  of  his 
"absence"  or  nonattendance,  means  absence 
from  the  county  where  the  process  is  to  be 
served.  Skinner  v.  Board  of  Com'rs  of  Cow- 
ley, 66  Pac.  635,  637,  63  Kan.  557. 

Act  1831  authorizes  the  deputy  clerk  of 
a  county  to  perform  the  duties  of  clerk  when- 
ever the  clerk  shall  be  absent  from  his  office. 
Held,  that  the  word  ••absent,"  so  used,  should 
be  construed  at  a  distance,  or  to  mean  "a 
withdrawal  of  the  clerk  from  the  perform- 
ance of  his  ofiScial  duties,  and  hence  the  dep- 
uty has  no  authority  to  act  if  the  clerk, 
though  without  the  office,  is  in  the  place  in 
which  the  office  is  situated  at  the  time."  Lu- 
cas V.  Ensign,  4  N.  Y.  Leg.  Obs.  142,  143. 

Servant. 

St  4  Geo.  IV,  c.  34,  i  3,  making  It  an 
offense  for  a  person  who  has  contracted  to 
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•eire  another  for  a  certain  term  to  absent 
himself  from  his  service,  means  a  willful  ab- 
sence from  such  service  without  lawful 
cause.  In  re  Turner,  0  AdoL  &  H  (N.  S.) 
80,90. 

Soldier. 

"Absented  himself/*  as  used  in  Rev.  St 
U.  S.  §  1342  (Article  of  War,  103),  providing 
that  no  person  sliall  be  liable  to  be  tried  and 
punished  by  a  general  court-martial  for  any 
offense  which  appears  to  have  been  commit- 
ted more  than  two  years  before  the  issuing 
of  the  order  for  such  triaJ,  unless  by  reason 
of  having  "absented  himself,"  or  of  some 
other  manifest  impediment,  be  shall  not  have 
been  amenable  to  Justice  within  that  period, 
should  be  construed  to  mean  such  an  absence 
as  imposes  an  impediment  to  the  bringing  of 
the  offender  to  trial  and  punishment.  It 
means  absence  from  the  Jurisdiction  of  the 
military  courts— that  is,  absence  from  the 
Uuited  States;  and  the  statute  does  not  ad- 
mit of  the  strict  construction  that  the  busi- 
ness referred  to  is  limited  to  absence  from 
post  of  duty.  Hence  the  statute  applies  to 
desertions.    In  re  Davison  (U.  S.)  4  Fea.  607, 

5oe. 

ABSENT  FBOM  DtTTT. 

Act  March  3,  1863,  providing  that  any 
officer  "absent  from  duty  with  leave*'  shall, 
during  hlB  absence,  receive  half  of  the  pay 
and  allowance  prescribed  by  law,  cannot  be 
construed  to  apply  to  an  officer  ordered  to 
proceed  to  a  particular  place  and  there  to 
await  orders;  for,  while  absent  from  duty 
with  leave,  the  officer  is  at  liberty  to  go 
where  he  will  during  the  permitted  absence, 
to  employ  his  time  as  he  pleases,  and  to  sur- 
render his  leave  if  he  chooses.  If  he  reports  \ 
himself  at  the  expiration  of  his  leave,  it  is 
all  that  can  be  asked  of  him.  The  obliga- 
tions of  an  officer  directed  to  proceed  to  a 
place  specified,  there  to  await  orders,  are 
quite  different  It  is  his  duty  to  go  to  that 
place,  and  to  remain  at  that  place.  He  can- 
not go  elsewhere.  He  cannot  return  until  or- 
dered. He  is  as  much  under  orders,  and  can 
no  more  question  the  duty  of  obedience,  than 
if  ordered  to  an  ambush  to  lie  in  wait  for  au 
enemy,  to  march  to  the  front  in  a  particular 
direction,  or  to  the  rear  by  a  specified  time. 
Tnited  States  v.  Williamson,  90  U.  S.  (23 
Wall.)  411,  414,  23  L.  Ed.  89. 

ABSEHT  WITHOUT  LEAVE. 

Absence  without  leave  does  not  consti- 
tute the  offense  of  desertion  under  the  arti- 
cles of  war,  or  willful  desertion.  When  com- 
mitted by  a  soldier,  it  is  a  violation  of  duty; 
but,  aa  it  is  accompanied  always  with  an  in- 
tent to  return,  and  to  submit  himself,  if  nec- 
essary, to  punishment,  if  it  has  been  incurred, 
it  is  a  very  different  offense  to  that  of  aban- 
doning the  service  permanently,  or  for  some 
indefinite  time,  unaccompanied  by  an  intent 


to  return,  which  constitutes  a  desertion.  In- 
habitants of  Hanson  v.  Inhabitants  of  South 
Scituate,  115  Mass.  336,  839. 

Absence  of  a  patrolman  from  roll  call 
because  of  serious  illness,  word  having  been 
sent  giving  information  of  such  fact,  but  not 
until  an  hour  after  roll  call,  was  not  "ab- 
sence without  leave,"  for  which  such  patrol- 
man could  be  legally  removed  from  office. 
People  V.  Board  of  Police,  8  N.  T.  Supp.  640, 
55  Hun,  445. 

ABSENTEE. 

An  ''absentee"  is  a  person  who  has  re- 
sided in  the  state  and  has  departed  without 
leaving  any  one  to  represent  him.  State  v. 
Judge  of  Parish  Ck)urt,  16  La.  81,  85;  State 
ex  rel.  Denny  v.  Judge  of  Second  Dist  Court 
of  New  Orleans,  16  La.  Ann.  390,  392. 

An  absentee  may  be  either  a  person 
who  has  resided  in  the  state  and  has  de- 
parted without  leaving  any  one  to  represent 
him  or  a  person  who  was  never  domiciled 
in  the  state  and  resides  abroad.  Samory  v. 
Montgomery,  19  La.  Ann.  333,  338;  Dre- 
ville  V.  Oucullu,  18  La.  Ann.  695,  696;  Suc- 
cession of  Guillemin,  2  La.  Ann.  634,  636; 
Hill  V.  Bowman,  14  La.  445,  447;  Morris  v. 
Bienvenu,  30  La.  Ann.  878,  880. 

The  term  is  the  opposite  of  "resident,** 
and  hence  a  person  cannot  be  both  a  resi- 
dent and  an  absentee  at  the  same  time. 
Therefore  persons  residing  in  a  city  within 
the  state,  who  went  outside  the  state  to  a 
resort  during  a  pajt  of  the  year  without 
leaving  an  agent  to  represent  them,  could 
not  be  considered  as  absentees,  authorizing 
proceedings  against  them  in  personam  on 
being  cited  to  a  curator  ad  hoc.  Drevllle  v. 
Cucullu,  18  La.  Ann.  695,  696;  Morris  v. 
Bienvenu,  30  La.  Ann.  878,  880. 

One  who  has  a  dwelling  in  the  state 
and  resides  in  it  for  some  months  during  each 
year,  but  is  a  citizen  of  another  state,  is  an 
"absentee,"  who,  if  he  have  no  known  rep- 
resentative, may  be  legally  represented  in  a 
suit  brought  against  him  by  a  curator  ad 
hoc.  Morris  v.  Bieuvenue,  30  La.  Ann.  878, 
880. 

An  "absentee**  is  a  person  who  has  re- 
sided in  the  state,  and  has  departed  without 
leaving  any  one  to  represent  him.  It  means, 
also,  the  person  who  never  was  domiciliated 
in  the  state  and  resides  abroad.  In  matters 
of  succession,  the  heir  whose  residence  is  not 
known  is  deemed  an  absentee.  Oiv.  Code 
La.  1900,  art.  3556,  subd.  3. 

ABSINTHE. 

As  a  spirit,  see  "Spirit— Spirits.'* 

"Absinthe,"  according  to  the  Century 
Dictionary,  is  "the  common  name  of  a  highly 
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aromatic  lignear  of  an  opaline  green  color 
and  bitter  taste,"  and  is  prepared  by  •'steep- 
ing in  alcohol  or  strong  spirits  bitter  herbs,** 
the  chief  of  them  being  wormwood.  It  is 
used  as  a  beverage,  and  is  not  a  proprietary 
preparation.  It  appeared  that  the  worm- 
wood **has  a  medicinal  effect  upon  the  human 
system  as  a  tonic"  and  that  the  article  con- 
tains anisette,  a  cordial.  Erhardt  v.  Stein- 
hardt,  153  U.  S.  177,  179,  182,  14  Sup.  Ct  775, 
777,  38  L.  Ed.  678,  679. 


ABSOLUTE. 

•"Absolute"  came  originally  from  the  Lat- 
in, and  means  to  'ioose  from."  Webster 
gives  many  definitions  of  the  word,  as  '^com- 
pleted, or  regarded  as  complete;  finished;  per- 
fect; total;  as  absolute  perfection,  absolute 
beauty.  Freed  or  loosed  from  any  limita- 
tion or  condition.  Positive;  clear;  certain. 
Unconditioned;  unrelated."  People  v.  Fer- 
ry, 24  Pac.  33.  34,  84  Cal.  31;  Wilson  ▼.  White, 
33  N.  B.  361,  864,  133  Ind.  614,  19  L.  B.  A. 
581. 

The  word  "absolute"  has  various  sig- 
nifications, which  it  receives  in  popular  use. 
It  means  "complete,  unconditional,  not  rel- 
ative, not  limited,  independent  of  anything 
extraneous."  In  its  signification  of  "complete, 
not  limited,"  It  is  used  in  the  law  to  distin- 
guish an  estate  in  fee  from  an  estate  in  re- 
mainder. In  its  signification  of  "uncondition- 
al," it  describes  a  bond,  a  conveyance,  or  es- 
tate without  condition.  In  its  signification 
of  "not  relative,"  it  describes  the  rights  of  a 
man  in  the  state  of  nature,  as  contradistin- 
guished from  those  which  pertain  to  him  in 
the  social  relations.  Johnson's  Adm'r  v. 
Johnson,  82  Ala.  637.  610. 

The  term  "absolute,"  as  used  In  insur- 
ance policies,  has  been  held  to  be  synony- 
mous with  "vested,"  and  used  in  contradis- 
tinction to  "contingent"  or  "conditional." 
Oerman  Fire  Ins.  Co.  v.  Stewart,  42  N.  B. 
286,  289.  13  Ind.  App.  627  (citing  Hough  v. 
City  Fire  Ins.  Co.,  29  Conn.  10,  76  Am.  Dec. 
581);  Wooddy  ▼.  Old  Dominion  Ins.  Co.,  31 
Grat  (Va.)  362,  875. 

A  statute  of  South  Carolina  authorized 
the  sale  and  conveyance  of  a  canal  and  ap- 
purtenances, subject  to  certain  conditions, 
among  which  was  one  that  the  state  should 
be  furnished  with  500  horse  power  of  water 
power  and  the  right  of  the  state  to  the  free 
use  of  said  500  horse  power  shall  be  "abso- 
lute." It  was  held  that  "absolute"  meant 
unrestricted  and  unconditional,  so  that  the 
state  was  entitled  to  grant  the  right  to  third 
parties  to  use  any  part  of  the  water  power 
so  reserved.  "Absolute,"  as  so  used,  does 
not  mean  merely  "perpetual,"  or  "for  all 
time,"  but  is  to  be  construed  in  its  usual  legal 
sense.  Thus  an  absolute  estate  in  land  is  an 
estate  In  fee  simple;  in  the  law  of  insurance, 


an  absolute  interest  in  property  is  one  which 
is  so  completely  vested  in  the  individual  that 
there  should  be  no  danger  of  his  being  de- 
prived of  it  without  his  own  consent  Co- 
lumbia Water  Power  Co.  v.  Columbia  Elec- 
tric St  Ry.,  Light  ft  Power  Co.,  19  Sup.  Ct 
247,  253,  172  U.  S.  476,  43  L.  Ed.  521. 

An  absolute  conveyance,  an  absolute 
right  an  absolute  estate,  or  an  absolute  sale, 
is  that  which  cannot  be  defeated  or  changed 
by  any  condition,  restriction,  or  limitation. 
A  conditional  sale,  and  so  on,  as  above  speci- 
fied, is  one  which  is  restricted  or  limited  by 
some  condition,  the  nonperformance  of  which 
will  hinder  it  from  operation  and  effect  if 
it  be  a  condition  precedent.  Falconer  y.  Bal- 
timore ft  J.  B.  Co.,  69  N.  Y.  491,  498. 

ABSOLUTE  GONVIGTION. 

In  a  prosecution  for  robbery,  the  court 
charged  that  the  Jury's  opinion  of  the  guilt 
of  the  accused  must  "approach  absolute  con- 
viction," in  consideration  of  which  the  court 
said  that  the  word  "absolute"  was  given 
many  meanings,  among  others,  "completed, 
or  regarded  as  complete;  finished,  perfect 
total;  freed  or  loosed  from  any  condition  or 
limitation;  positive,  clear,  certain."  Hence 
absolute  conviction  means  conviction  beyond 
a  possibility  of  doubt  which  the  law  does 
not  require  a  Jury  to  attain  in  order  to  render 
a  yerdlct  against  a  defendant;  but  there  was 
no  error  in  directing  the  Jury  that  their  opin- 
ion must  "approach  absolute  certainty,"  viz., 
a  conviction  so  perfect  and  unconditional  as 
to  exclude  the  possibility  of  a  doubt  People 
V.  Ferry,  24  Pac.  33,  34,  84  Cal.  81. 

ABSOLUTE  DELIVEBT. 

Absolute  delivery  of  a  deed  is  one  which 
is  complete  upon  the  actual  transfer  of  the 
instrument  froin  the  possession  of  the  gran- 
tor. Dyer  v.  Skadan,  87  N.  W.  277,  278,  128 
Mich.  348,  92  Am.  St  Rep.  461. 

ABSOLUTE  DISPOSAI.. 

A  devise  in  a  will  was  in  these  words: 
"I  give,  bequeath,  and  devise  to  my  wife, 
Mary,  after  payment  of  my  debts  and  funeral 
expenses,  all  my  estate,  both  real  and  per- 
sonal, to  be  at  her  'absolute  disposal,'  ac- 
cording to  an  agreement  made  with  her," 
etc.  Held,  that  the  words  "absolute  dispos- 
al," as  there  used,  were  suflacient  to  carry  the 
fee,  and  gave  testator's  wife  the  entire  estate 
left  by  him.  Jackson  v.  Babcock  (N.  Y.)  12 
Johns.  389,  393. 

ABSOLUTE  DRUNKENNESS. 

Absolute  drunkenness,  within  the  mean- 
ing of  the  rule  that  absolute  drunkenness  is 
a  defense  against  contracts  made  while  In 
a  state  of  absolute  drunkenness,  does  not 
mean  complete  Insensibility.    A  man  may  be 
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absohitely  dmnk,  without  being  dead  drunk. 
Gavender  t.  Waddlngham»  5  Ma  App.  457, 
46&. 

ABSOLUTi:  ESTATE. 

By  ^'absolute  estate,**  as  used  In  a  will 
giving  an  estate  absolutely  and  in  fee  to 
certain  persons  named,  is  intended  a  full  and 
complete  estate.  Cooper  y.  Cooper,  38  Atl. 
198,  200,  56  N.  J.  Bq.  4& 

"Absolute"  la  not  a  word  used  to  distin- 
guish a  fee  from  a  life  estate,  but  to  distin- 
guish a  qualified  or  conditional  from  a  sim- 
ple fee;  and  in  a  devise  to  testator's  son, 
with  a  provision  that,  should  he  have  other 
children,  "then  the  devise  to  him,  his  heirs 
and  assigns,  to  be  absolute,'*  It  means  that, 
In  the  event  of  the  son  having  other  chil- 
dren, his  estate  should  no  longer  be  subject 
to  certain  executory  clevises  over,  but  should 
be  absolute.  Greenawalt  v.  Greenawalt,  71 
Pa.  (21  P.  F.  Smith)  4S3,  487. 

ABSOLUTE  FEE. 

See  "Fee  Simple  Absolute.** 

ABSOLtJTE  GIFT. 

There  Is  a  difference  between  an  abso- 
lute gift  and  one  made  mortis  causa.  In  the 
former  case  the  donee  becomes  in  the  life- 
time of  the  donor  the  absolute,  owner  of  the 
thing  given;  but  donatio  mortis  causa  leaves 
the  whole  title  in  the  donor,  unless  the  event 
occurs,  to  wit,  the  death  of  the  donor,  which 
iB  to  devest  him.  Buecker  t.  Carr,  47  Atl. 
34,  35,  60  N.  J.  Eq.  300. 

ABSOLTTTE  GUABAITTT. 

An  absolute  guaranty  is  an  uncondition- 
al promise  of  payment  or  performance  on  de- 
fault of  the  principal.  White  Sewing  Mach. 
Co.  T.  PoweU  (Ky.)  74  S.  W.  746  (citing  Mast 
V.  Lehman,  100  Ky.  466,  88  S.  W.  1056). 

An  "absolute  guaranty,"  In  the  law  of 
negotiable  instruments,  is  an  unconditional 
undertaking  on  the  part  of  the  guarantor 
that  the  maker  will  pay  the  note.  Beardsley 
V.  Hawes,  40  AU.  1043,  1044,  71  Conn.  89. 

An  ••absolute  guaranty"  of  a  bill  or  note 
is  a  guaranty  of  the  payment  of  the  bill  or 
note,  and  one  who  guaranties  payment  be- 
comes absolutely  liable  on  any  default  of 
payment  by  Its  principal.  Esberg-Bachman 
Jjeat  Tobacco  Co.  v.  Held  (U.  8.)  62  Fed. 
9G2,  963. 

An  •'absolute  guaranty**  Is  one  simul- 
taneoosly  acted  upon,  as  in  the  case  of 
goods  then  sold  and  delivered  to  a  third 
party  on  the  credit  of  the  guaranty,  or  that 
has  no  element  of  futurity  in  it  Farmers' 
Bank  t.  Tatnall,  31  Atl  879,  880,  7  Houst 
287. 


An  absolute  guaranty  Is  an  unconditional 
promise  of  payment  or  performance  on  de- 
fault of  the  principal.  Tb  bind  the  principal, 
it  is  not  necessary  that  there  should  be  no- 
tice of  acceptance  of  the  guaranty  and  de- 
fault of  the  principal,  or  that  any  steps 
should  be  taken  to  enforce  the  contract  guar* 
antied  against  the  principaL  The  guarantee 
may  proceed  against  the  guarantor  on  de- 
fault of  the  principal.  Tager  v.  Kentucky 
Title  Co.,  23  Ky.  Law  Bep.  2240,  2241,  66  a 
W.  1027. 

ABSOLUTE  ZMBEOHiITy* 

The  word  "absolute,"  used  In  an  instruc* 
tion  that  the  fact  that  testator's  mind  was 
impaired  by  age  or  disease,  if  not  to  the 
point  of  lunacy  or  "absolute"  imbecility, 
would  not  take  away  his  legal  capacity  to 
make  a  will,  is  defined  as  completed,  or  re- 
garded as  complete,  finished,  perfect,  total; 
and  the  synonyms  are  •'perf ect ;  total ;  com- 
plete." The  instruction  was  held  erroneous, 
on  the  ground  that  such  an  extent  of  men- 
tal weakness  was  not  required  to  avoid  8 
will.— Campbell  v.  Campbell,  22  N.  E.  620. 
622,  130  III  466,  6  L.  B.  A.  167. 

ABSOLUTE  INTEREST. 

In  a  condition  of  a  policy  providing  that 
any  Interest  in  property  Insured,  not  "abso- 
lute," must  be  represented  to  the  company, 
the  word  "absolute"  refers  to  the  character 
or  quality  of  the  estate,  and  is  synonymous 
with  "vested,"  and  used  in  contradistinc- 
tion to  "contingent"  or  "conditional."  Wood- 
dy  V.  Old  Dominion  Ins.  Co.  (Va.)  31  Grat 
362,  876,  81  Am.  Rep.  732;  Hough  v.  City 
Fire  Ins.  Co.,  29  Conn.  10,  21.  76  Am.  Dec. 
581;  German  Fire  Ins.  Co.  v.  Stewart,  42 
N.  E.  286,  289,  13  Ind.  App.  627;  Gaylord  v. 
Lamar  Fire  Ins.  Co.,  40  Mo.  13,  17,  93  Am. 
Dec.  289. 

The  owner  of  an  '•absolute  Interest"  In 
property,  within  the  meaning  of  a  policy  of 
insurance.  Is  one  who  "has  dominion  of  a 
thing,  real  or  personal,  corporeal  or  Incor- 
poreal," with  the  right  to  enjoy,  use,  or  de- 
stroy the  same,  as  far  as  the  law  permits 
or  he  is  not  prevented  by  covenant  or  agree- 
ment The  owner  of  a  fee  may  commit 
waste,  but  the  owner  of  a  life  Interept  can- 
not lawfully  do  so.  "Sole  owner"  must  mean 
that  no  one  else  has  or  owns  an  interest  in 
the  real  estate,  and  there  is  no  distinction 
between  sole  owner  and  the  owner  of  an 
"absolute  interest"  A  sole  interest  and  an 
absolute  interest  mean  the  same  thing.  Gar- 
ver  V.  Hawkeye  Ins.  Co.,  28  N.  W.  656,  666, 
69  Iowa,  202. 

The  term  has  no  fixed,  unvarying  mean- 
ing, when  used  in  connection  with  an  Interest 
In  property.  It  is  not  always  synonymous 
with  "unqualified."  Used  In  connection  with 
an  estate.  It  means  an  estate  In  lands  not 
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subject  to,  or  defeasible  on,  any  condition. 
It  may  be  quite  as  often  and  pertinently  used 
In  contradistinction  to  "contingent"  or  "con- 
ditional*' as  to  "qualified"  or  "unincumber- 
ed," and  in  a  contract  of  insurance  requir- 
ing tlie  interest  if  not  a  leasehold  or  not  abso- 
lute, to  be  noted  in  tbe  policy,  it  is  so  used. 
It  did  not  require  that  the  policy  should 
express  a  mortgage  upon  the  property  owned 
by  the  insured  in  fee  simple.  Washington 
Fire  Ins.  Ck>.  y.  Kelly,  32  Md.  421,  431,  8  Am. 
Rep.  149. 

Equitable  tlUe. 

An  equitable  title,  that  would  be  protect- 
ed by  a  court  of  equity  as  such,  may  be  an 
ownership  as  absolute  as  the  legal  title. 
Gaylord  v.  Lamar  Fire  Ins.  Co.,  40  Mo.  13, 
17.  fi3  Am.  Dec.  289. 

The  term  "absolute  interest,"  as  used  in 
an  Insurance  policy,  providing  that,  if  the 
interest  in  the  property  to  be  insured  is  not 
absolute,  it  must  be  so  represented  to  the 
company  and  expressed  in  writing,  etc., 
should  be  construed  to  include  the  interest 
of  a  person  in  property  the  legal  title  to 
which  was  in  another  party,  with  whom  the 
insured  had,  at  the  time^f  the  application, 
made  a  parol  contract  for  its  purchase  for  a 
price  agreed  npon,  which  the  insured  had 
agreed  absolutely  to  pay  and  a'  part  of  which 
he  had  paid,  and  where  the  Insured  had  en- 
tered into  possession  as  purchaser  and  had 
made  valuable  improvements  on  the  property, 
so  that  he  must  sustain  the  loss.  The  sub- 
ject of  Insurance  was  an  interest,  not  a 
title.  It  is  an  interest,  not  a  title,  of  which 
the  conditions  of  insurance  speak.  The 
terms  "interest"  and  "title"  are  not  synony- 
mous. Hough  V.  City  Fire  Ins.  Co.,  29  Conn. 
10,  19,  76  Am.  Dec.  581. 

When  a  policy  provides  that,  if  the  title 
Is  not  absolute,  it  must  be  so  stated  in  the 
policy,  or  it  shall  be  void,  the  question  is, 
first,  whether  the  insured  had  really  an  In- 
surable interest  in  the  property,  and,  second, 
whether,  if  the  property  is  destroyed,  the 
entire  loss  falls  upon  him.  Hence,  after  a 
contract  for  the  sale  of  real  estate,  the  pur- 
chaser being  the  equitable  owner  thereof, 
and  responsible  for  the  purchase  money,  and 
liable  to  the  whole  loss  that  may  befall  it, 
including  the  loss  of  the  buildings  by  fire, 
he  has  an  "absolute  interest."  Elliott  v. 
Ashland  Mut.  Fire  Ins.  Co.,  12  Atl.  676,  678, 
117  Pa.  548,  2  Am.  St  Rep.  703. 

Under  a  policy  requiring  the  interest  of 
assured,  if  less  than  the  "absolute"  owner- 
ship, to  be  so  stated  in  the  policy,  an  assur- 
ed, who  held  an  absolute,  unconditional  title 
In  fee,  but  held  such  title  as  mortgagee  only, 
did  not  hold  the  -title  absolutely,  and  was 
therefore  not  entitled  to  recover;  his  interest 
not  having  been  so  stated.  Williams  v.  Buf- 
falo German  Ins.  Co.  (U.  S.)  17  Fed.  63,  65. 


Ifife  estate. 

A  fire  insurance  policy  providing  that,  if 
the  Interest  of  assured  be  a  leasehold  or  other 
"interest"  not  "absolute,"  it  must  be  so  stated 
in  the  policy,  must  be  construed  to  mean  a 
complete  and  perfect  interest,  amounting  to 
an  estate  in  fee,  and  not  an  estate  for  life  or 
for  years;  hence,  where  assured  had  but  a 
life  estate  in  the  property,  a  policy  not  stat- 
ing such  fact  and  containing  such  condition 
was  void.  Davis  v.  Iowa  State  Int.  Co.,  25 
N.  W.  745,  746,  67  Iowa,  494. 

Under  an  insurance  policy  providing  that 
the  Insurer  shall  not  be  liable  if  the  interest 
of  the  assured  Is  not  one  of  absolute  and 
sole  ownership,  no  recovery  can  be  had  if 
snch  interest  is  only  that  of  a  tenant  for  life. 
Collins  V.  St.  Paul  Fire  & 'Marine  Ins.  Co.» 
46  N.  W.  906,  907,  44  Minn.  44a 

ABSOLUTE  LIEN. 

A  lien  in  an  attachment  Is  dependent  for 
its  final  effect  on  the  result  of  the  suit,  and 
in  that  sense  the  lien  is  conditional  and  con- 
tingent; but  it  is  not  on  that  account  any  less 
an  absolute  and  fixed  lien.  By  the  term 
"absolute"  is  not  meant  that  the  lien  is  un- 
conditional, but  that  it  is  complete  and  per- 
fect as  a  lien,  during  its  continuance,  as  much 
so  as  a  lien  by  Judgment  or  any  other  lien. 
No  lien  whatever  upon  property  is  an  abso- 
lute, indefeasible  interest  in  the  property; 
but  all  liens  are  in  their  nature  defeasible. 
In  re  Reed  (U.  S.)  21  Vt  635,  638,  20  Fed. 
Caa  417,  419. 

AB80I.UTE  MORAI.  OERTAINTT. 

In  a  prosecution  for  grand  larceny,  bas- 
ed on  circumstantial  evidence,  the  court  wag 
requested  to  charge  that  the  prosecution's 
hypothesis  should  be  established  to  an  ab- 
solute moral  certainty.  The  request  was 
denied,  which  was  held  proper  on  appeal;  the 
court  saying:  "A  philologist  may  be  able  to 
say  that  the  word  'absolute*  in  the  instruc- 
tion adds  no  force  to  the  words  'moral  cer- 
tainty'; but  the  word  suggests  a  degree  of 
certainty  greater  than  that  moral  ceitainty 
which  can  be  reached  on  such  evidence  as 
securable  in  courts  of  justice."  People  v. 
Davis,  64  Cal.  440,  1  Pac.  889.  890  (cited  In 
People  V.  Ferry,  24  Pac.  32,  34,  84  Cal.  31). 

The  word  "absolute,"  used  in  connection 
with  "moral  certainty"  In  an  instruction  re- 
ferring to  the  degree  of  proof,  imports  a 
degree  of  certainty  greater  than  moral  cer- 
tainty, which  can  be  reached  on  such  evi- 
dence as  Is  securable  in  a  court  of  Justice, 
and  hence,  In  a  prosecution  for  robbery,  it 
was  not  error  for  the  court  to  strike  the 
word  from  a  requested  instruction  that  the 
Identity  of  the  accused  must  be  established 
to  an  "absolute"  moral  certainty.  People  v. 
Nelson,  24  Pac.  1000,  1008,  85  Cal.  421, 
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ABSOIfUTE  NUIiIiITIES. 

Absolute  nullities,  prior  to  the  revolu- 
tion of  Texas,  consisted  of  two  kinds — those 
resulting  from  stipulations  derogating  from 
the  force  of  laws  made  for  the  preservation 
of  public  order,  and  those  established  for 
the  interest  of  individuals.  The  former  were 
not  susceptible  of  ratification;  but,  if  by  sub- 
sequent dispositions  of  law  or  by  succession 
of  time  they  cease  to  be  illegal,  they  may 
from  that  time  be  ratified.  Clay  v.  Clay's 
Heirs,  85  Tex.  509,  530;  Allans  v.  Robinson, 
7  Tex.  602,  516.  But,  in  relation  to  absolute 
nullities  established  for  the  interest  of  indi- 
viduals, the  rule  as  to  onerous  contracts  is 
without  exception  that  the  party  in  whose 
favor  they  are  established  may  ratify  the 
contracts,  either  expressly  or  impliedly,  and 
that  in  all  cases  of  executed  contracts,  sus- 
ceptible of  tacit  ratification,  the  prescription 
or  ratification  Juris  et  de  jure  results  from 
silence  and  inaction  during  the  time  fixed 
for  prescription;  and  hence  a  deed  of  a 
minor  of  his  real  estate  may  be  ratified, 
either  expressly  or  impliedly,  after  he  be- 
comes of  age.  Means  v.  Robinson,  7  Tex. 
.'S02,  510. 

ABSOIiUTE  OWNER. 

Until  the  death  of  the  husband,  leaying 
her  surviving,  the  wife  has  no  claim  on 
realty  owned  by  him  in  fee  and  conveyed 
by  him  alone  after  the  marriage;  and  hence 
the  husband's  grantee  becomes  "absolute 
owner**  of  the  property,  within  the  meaning 
of  a  question  in  an  application  for  insurance 
thereon,  the  answer  to  which  was  made  a 
warranty.  Ohio  Farmers'  Ina  Co.  ▼.  Bevis, 
46  N.  B.  928,  18  Ind.  App.  17. 

ABSOIiUTE  OWKEBSHIP. 

The  phrase  "absolute  ownership,**  as 
used  in  1  Rev.  St  p.  773,  %  1,  declaring  tliat 
the  absolute  ownership  of  personal  property 
shall  not  be  suspended  by  any  limitation  or 
condition  whatever  for  a  longer  period  than 
during  the  continuance  and  until  the  ter- 
mination of  not  more  than  two  lives  in  be- 
ing, etc.,  signifies  ownership  without  any 
condition  or  incumbrance.  Stelnway  v. 
Steinway.  10  Misc.  Rep.  563,  571,  572^  32  N. 
T.  Supp.  183. 

The  word  "absolute,"  as  used  in  1  Rev. 
St.  p.  773,  S  1,  providing  that  the  absolute 
ownership  of  personal  property  shall  not  be 
suspended  by  any  limitation  or  condition 
whatever  for  a  longer  period  than  during 
the  continuance  and  until  the  termination  of 
not  more  than  two  lives  in  being,  etc.,  was 
used  as  the  opposite  of  "conditional,"  and 
in  the  same  sense  as  "perfect"  It  signifies 
'^without  any  condition  or  incumbrance." 
This  construes  the  statute  as  if  it  read, 
"The  unconditional  and  unincumbered  own- 
erstiip  of  personal  property  shall  not  be  sus- 


pended," etc.  Williams  t.  Lande,  26  N.  Y. 
Supp.  703,  704,  74  Hun,  425;  Converse  ▼. 
Kellogg,  7  Barb.  590.  597. 

The  title  to  personal  property  cannot  be 
said  to  be  perfect,  or  the  ownership  "abso- 
lute," while  one  person  is  the  general  own- 
er and  another  has  possession  with  a  right 
to  possession.  Converse  v.  Kellogg  (N.  T.) 
7  Barb.  590,  597. 

The  term  "absolute  ownership"  hardly 
needs  definition.  An  ownership  liable  to  be 
devested  by  any  contingency  arising  by  any 
instrument  creating  the  ownership  is  not  ab- 
solute. The  right  to  suspend  the  power  of 
alienation  of  real  property  may  continue 
through  two  lives  and  a  minority.  The  ab- 
solute ownership  of  personal  property,  un- 
der Laws  1897,  c.  417,  %  2,  can  be  suspended 
only  for  two  lives;  and  where  testator  be- 
queathed his  personal  property  to  his  two 
sons,  in  trust  for  their  children,  until  they 
should  attain  the  age  of  21  years,  and,  if 
any  of  them  should  die  before  becoming  21 
years  old.  then  to  go  to  the  child  who  should 
attain  that  age,  and  when  the  will  was  ex- 
ecuted and  at  testator's  death  one  son  had 
three  minor  children  and  the  other  none, 
the  will  provided  for  the  suspension  of  ab- 
solute ownership  for  more  than  two  lives  in 
being.  In  re  Howland's  Will,  77  N.  Y.  Supp. 
1025,  1027,  75  App.  Dlv.  207. 

The  ownership  of  property  is  absolute 
when  a  single  person  has  the  absolute  domin- 
ion over  it,  and  may  use  it  or  dispose  of  it 
according  to  his  pleasure,  subject  only  to 
general  laws.  Rev.  Codes  N.  D.  1899,  §  3279- 
Civ.  Code  S.  D.  1903,  I  195;  Civ.  Code  CaL 
1903,  S  679. 

ABSOIiUTE  POWER  OF  AXJEKATION. 

The  word  "absolute,"  fh  an  Indiana  stat- 
ute prohibiting  suspension  of  the  "absolute^* 
power  of  alienation  for  a  longer  period  than 
the  duration  of  a  life  or  lives  in  being,  has 
no  reference  to  the  time,  but  rather  to  the 
power  or  the  privilege  of  aliening.  The 
word  "absolute"  could  not  mean  for  all  time, 
since  that  would  disagree  with  the  word 
"suspended,"  implying  temporary  denial,  and 
with  the  declared  right  to  suspend  the  pow- 
er during  the  period  of  certain  lives,  and,  by 
implication  at  least,  not  beyond  such  period. 
Fowler  v.  Duhme,  42  N.  E.  623,  638,  148  Ind. 
248. 

The  term  "absolute  power  of  alienation," 
as  used  in  Rev.  St  S  2039,  declaring  that  the 
absolute  power  of  alienation  shall  not  be 
suspended  by  any  limitation  or  condition 
whatever  for  a  longer  period  than  during  the 
continuance  of  two  lives  in  being  at  the 
creation  of  the  estate,  is  defined  by  section 
2038,  as  follows:  "Such  power  of  alienation 
is  suspended  where  there  are  no  persons  in 
being  by  whom  an  absolute  fee  of  possession 
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can  be  conveyed.*'    Becker  ▼.  Gbester,  91 
N.  W.  87,  93,  115  Wis,  9a 

ABSOLUTE  POWER  OF  DISPOSITION. 

Every  power  of  disposition  Is  deemed  ab- 
solute by  means  of  which  the  holder  Is  ena- 
bled In  his  lifetime  to  dispose  of  the  entire 
fee,  In  possession  or  in  expectancy,  for  his 
own  benefit    Rev.  St  Okl.  1903,  }  4142. 

ABSOLUTE  PREDESTINATION. 

"Absolute  predestination"  means  that 
God  foreknew  and  predestined  all  things 
whatsoever  that  may  come  to  pass,  whether 
with  reference  to  the  material  universe  or 
the  salvation  of  souls;  that  Is,  God  predes- 
tined all  things  which  happen.  He  fore- 
knew and  predestined  that  President  Mc- 
Kinley  would  be  assassinated  in  Buffalo, 
etc.  Bennett  v.  Morgan,  23  Ky.  Law  Rep. 
1824,  1827,  66  S.  W.  287,  289. 

ABSOLUTE  PBOPEBTT. 

Property  is  absolute  when  an  external 
object  or  thing  Is  objectively  and  lawfully 
appropriated  by  one  to  his  own  use  in  ex- 
clusion of  all  others.  Griffith  v.  Charlotte, 
C.  A  A.  R.  Co.,  23  S.  C.  25,  38,  55  Am.  Rep.  1. 

After  a  bequest  for  life,  a  limitation  was 
granted  to  the  issue  of  the  beneficiary,  to 
be  their  absolute  property,  forever.  Held, 
that  the  word  in  this  connection  carried  the 
fee.  Myers  v.  Anderson  (S.  C.)  1  Strob.  Bq. 
344,  347,  47  Am.  Dec.  537. 

A  deed  to  a  trustee,  to  hold  as  the  "ab- 
solute property"  of  the  grantor's  wife,  con- 
veyed a  fee  simple.  Fackler  v.  Berry,  25  S. 
E.  887,  888,  93  Va.  565,  57  Am.  St  Rep.  819. 

The  word  "absolute,"  as  defined  by 
Webster,  means  "loosed  from  any  limitation 
or  condition,"  complete  In  Itself,  perfect,  con- 
summate; and  hence,  where  a  will  bequeath- 
ed certain  property  to  a  legatee,  to  be  her 
absolute  property  during  her  life,  it  belong- 
ed to  her  freed  from  any  limitation  or  con- 
dition, and  could  not  be  used  therefor  to  pay 
taxes  on  the  property  from  which  the  Inter- 
est sprang.  Wilson  v.  White,  33  N.  E.  361, 
364,  133  Ind.  614,  19  L.  R.  A.  581. 

A  will  giving  to  two  grandchildren,  on 
their  arrival  at  age,  "the  entire  and  abso- 
lute property  thereof,"  means  undivided,  un- 
mlngled,  complete  in  all  Its  parts,  free,  and 
twt  controlled  by  others.  Williams  v.  Van 
Cleave,  23  Ky.  (7  T.  B.  Mon.)  388,  393. 

ABSOLUTE  RIGHTS. 

The  word  "absolute,"  In  its  significa- 
tion of  "not  relative,"  descibes  the  rights  of 
man  in  a  state  of  nature,  as  contradistin- 
guished from  those  which  pertain  to  him  In 
his  social  relations.  Johnson's  Adm*r  ▼. 
Johnson,  82  Ala.  637,  641. 


The  absolute  rights  of  individuals  may 
be  resolved  into  the  right  of  personal  secu- 
rity, the  right  of  personal  liberty,  and  the 
right  to  acquire  and  enjoy  property.  These 
rights  are  declared  to  be  natural,  inherent, 
and  unalienable.  Atchison  A  N.  R.  Co.  ▼. 
Baty,  6  Neb.  37,  40,  29  Am.  Rep.  856. 

By  the  "absolute  rights"  of  individuals 
is  meant  those  which  are  so  in  their  prima- 
ry and  strictest  sense,  such  as  would  belong 
to  their  persons  merely  in  a  state  of  nature, 
and  which  every  man  Is  entitied  to  enjoy, 
whether  out  of  society  or  in  it  The  rights  of 
personal  security,  of  personal  liberty,  and 
private  property  do  not  depend  u^n  the 
Constitution  for  their  existence.  They  ex- 
isted before  the  Constitution  was  made,  or 
the  government  was  organized.  These  are 
what  are  termed  the  "absolute  rights"  of  in- 
dividuals, which  belong  to  them  independent- 
ly of  all  government,  and  which  all  govern- 
ments which  derive  their  power  from  the 
consent  of  the  governed  were  instituted  to 
protect  People  v.  Berberrich  (N.  Y.)  20 
Barb.  224,  229;  McCartee  v.  Orphan  Asylum 
Soc  (N.  Y.)  9  Cow.  437,  611,  618,  18  Am. 
Dec.  516;  People  v.  Toynbee  (N.  Y.)  2  Par- 
ker, Cr.  R.  329,  369,  370  (quoting  1  Bl.  Comm. 
123). 

Chancellor  Kent  (2  Kent,  Comm.  1)  de- 
fines the  "absolute  rights"  of  individuals  as 
the  right  of  personal  security,  the  right  of 
personal  liberty,  and  the  right  to  acquire  and 
enjoy  property.  These  rights  have  been  Just- 
ly considered  and  frequently  declared  by  the 
people  of  this  country  to  be  natural,  inherent, 
and  inalienable,  and  it  may  be  stated  as  a 
legal  axiom  that  since  the  great  laboring 
masses  of  our  country  have  little  or  no  prop- 
erty but  their  labor,  and  the  free  right  to 
employ  it  to  their  own  best  Interests  and  ad- 
vantage, it  must  be  considered  that  the  con- 
stitutional inhibition  against  all  invasion  of 
property  without  due  process  of  law  was  as 
fully  Intended  to  embrace  and  protect  that 
property  as  any  of  the  accumulations  it  may 
have  gained.  In  re  Jacobs  (N.  Y.)  83  Hun, 
374,  378. 

ABSOI.UTE  BALE. 

An  "absolute  sale"  is  one  where  the 
property  in  personal  chattels  passes  to  the 
buyer  upon  the  completion  of  the  bargain  or 
treaty  between  the  parties.  Where  one  par- 
ty offers  to  sell  at  a  certain  price  and  the 
other  agrees  to  give  It,  there  is  a  complete 
bargain  and  sale,  and  the  property  passes 
from  the  bargainor  to  the  bargainee;  but, 
though  the  property  passes,  delivery  cannot 
be  required  until  the  money  is  paid,  where 
the  sale  Is  for  cash.  Truax  v.  Parvia,  82 
Ati.  227,  228,  7  Houst  330. 

ABSOLUTE  TITLE. 

As  applied  to  title  to  land  "^bsolnte^ 
means  an  exclusive  titie,  or  at  least  a  titie 
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which  excludes  all  others  not  compatible 
with  it.  An  absolute  title  to  land  cannot  ex- 
ist at  the  same  time  In  different  persons  or 
in  different  governments.  All  our  institu- 
tions recognize  the  absolute  title  of  the  crown, 
subject  only  to  the  Indian  right  of  occupancy, 
and  recognize  the  absolute  title  of  the  crown 
to  extinguish  that  right  This  is  incompati- 
ble with  absolute  and  complete  title  in  the 
Indians.  Johnson  t.  McIntojBh,  21  U.  S.  (8 
Wheat)  643.  588,  5  L.  Ed.  681. 

ABSOI.XJTE  TOTAI.  LOSS. 

An  ''absolute  total  loss*'  takes  place  when 
the  subject  Insured  wholly  perishes,  or  there 
is  a  privation  of  it  and  its  recoVery  Is  hope- 
less. An  absolute  total  loss  entitles  the  fis- 
sured to  claim  from  the  underwriter  the 
whole  amount  of  his  subscription.  Murray  v. 
Great  Western  Ins.  Co.,  25  N.  Y.  Supp.  414, 
416,  72  Hun,  282  (citing  2  Am.  Ins.  [6th  Ed.] 
p.  951). 

The  meaning  of  "actual  or  absolute  total 
loss,"  as  distinguished  from  a  technical  or 
constructive  total  loss,  is  that  an  absolute 
total  loss  occurs  when  the  subject  insured 
wholly  perishes  or  Its  recovery  is  rendered 
irretrievably  hopeless,  entitling  the  assured 
to  claim  the  total  amount  of  his  policy  with- 
out giving  notice  of  abandonment  while  a 
constructive  total  loss  is  one  which  entitles 
him  to  make  such  claims  only  on  abandoning 
the  ship  or  that  which  remains  of  her;  she 
not  having  been  "actually  totally  destroyed.** 
Burt  ▼.  Brewers*  &  Maltsters'  Ins.  Co.  (N.  Y.) 
8  Hun,  383.  384. 

An  absolute  total  loss  Is  an  entire  de- 
struction of  the  thing  insured;  and  hence, 
under  a  marine  policy  insuring  "absolute  to* 
tal  loss"  only,  a  partial  loss  cannot  be  con- 
verted into  a  "constructive  total  loss"  by 
abandonment  Monroe  v.  British  &  Foreign 
Marine  Ins.  Co.  (U.  S.)  52  Fed.  777,  780,  8 
a  C.  A.  280. 

An  absolute  total  loss,  within  the  terms 
of  a  marine  policy,  is  not  made  out  by  a 
Jettison  of  cargo,  either  to  lighten  the  ship 
or  for  the  purpose  of  saving  it  Monroe  v. 
British  &  Foreign  Marine  Ins.  Co.  (U.  8.)  52 
Fed.  777,  780,  8  C.  C.  A.  280. 

The  loss  of  a  cargo,  resulting  from  the  in- 
ability of  the  master  to  recover  and  protect 
the  cargo  after  its  damage  by  the  perils  of 
the  sea,  constitutes  an  "absolute  total  loss" 
within  the  meaning  of  the  marine  policy. 
"The  loss  is  in  the  nature  total  to  him  who 
has  no  means  of  recovering  his  goods,  wheth- 
er his  toability  arises  from  their  annihila- 
tion or  from  any  other  Insuperable  obstacle." 
Roux  V.  Salvador,  3  Bing.  N.  C.  266,  279. 

The  mere  abandonment  of  a  vessel  by 
its  crew  while  at  sea  does  not  constitute  an 
'absolute  total  loss,"  within  the  meaning  of 
a  marine  nolicy.  when  nossession  of  the  ves- 


sel is  afterwards  taken  by  persons  acting 
in  behalf  of  the  owners  of  the  cargo  and  ves- 
sel, and  it  is  taken  to  port  in  a  damaged  con- 
dition, where  it  is  libeled  and  sold  for  sal- 
vage. Thornely  ▼•  Hebson,  2  Bam.  &  Aid. 
518,  519. 

ABSOLUTE  TBAHSFEB. 

Civ.  Code  Cal.  %  8047,  declares  that, 
where  a  buyer  of  real  property  gives  to  the 
seller  a  written  contract  for  paym^it  of  all 
or  part  of  the  price,  "an  absolute  innster'*  of 
such  contract  by  the  seller  waives  his  lien 
for  the  unpaid  price.  Held,  that  a  transfer 
of  a  note  by  indorsement  which  rendered 
the  vendor  liable  for  the  debt  remaining  due^ 
was  not  an  absolute  transfer  within  the  stat- 
ute, so  that  the  Hen  for  the  payment  of  the 
balance  of  the  purchase  price  of  the  land  for 
which  the  note  was  given  was  not  waived. 
Bancroft  ▼.  Cosby,  16  Pac  504,  505^  74  Cal. 
583. 

ABSOLtJTE  VESTED  INTEHEST* 

"Absolute  vested  interests"  are  not  es- 
tates which,  though  vested,  are  liable  to  be 
subsequently  devested  by  the  happening  of 
a  contingent  event.  In  re  Allen*s  Estate,  109 
Pa.  489,  496,  1  Atl.  82;  Appeal  of  Pennsyl- 
vania Co.,  1  AU.  82,  83, 109  Pa.  489. 

ABSOI.X7TELT. 

"Absolutely,"  as  used  In  the  term  "ab- 
solutely void,"  is  equivalent  to  "utterly." 
Pearson  v.  Chapln,  44  Pa.  (8  Wright)  9,  14. 

The  will  provided  that  the  shares  al- 
lotted to  testator's  different  daughters  should 
vest  "absolutely"  in  them  and  their  hehrs  tail. 
It  was  contended  that  this  created  an  ab- 
solute estate  in  the  daughters,  who  were 
femes  covert  and  excluded  their  husbands 
from  any  share  in  the  legacy.  Held,  that  the 
word  "absolute"  was  not  in  general,  used 
to  Import  an  exclusion  of  marital  rights,  but 
that  the  most  usual  acceptation  of  the  term 
"absolute,"  when  used  in  reference  to  es- 
tates, is  not  independent  but  the  opposite  of 
"partial"  or  "conditional,"  and  used  to  de- 
fine the  kind  of  estate.  It  is  never  used  to 
designate  an  estate  vested  in  a  married  wo- 
man to  the  exclusion  of  her  husband.  John- 
son's Adm'r  v.  Johnson,  32  Ala.  637,  640. 

The  word  "absolutely,"  in  a  will  giving 
to  testator's  wife  all  his  personal  property, 
except  as  otherwise  disposed  of,  and  direct- 
ing that  she  take  possession  thereof  immedi- 
ately after  his  death  without  inventory  or 
appraisement  and  hold  it  as  her  own  "ab- 
solutely," does  not  indicate  an  intention  on 
the  part  of  the  testator  that  his  wife  should 
take  the  property  free  from  liability  for 
debts;  but  it  was  used  in  contradistinction  to 
the  phrase  "for  the  term  of  her  life."  "Ab- 
solutely" was  intended  to  define  the  duration 
and  extent  of  the  widow's  estate,  and  was 
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employed  to  guard  against  the  idea  of  a  life 
estate  only.  In  re  Thompson's  Estate,  87  Atl. 
940,  941.  182  Pa.  340. 

Where  a  devise  is  to  another  "absolute- 
ly," accompanied  with  words  of  recommenda- 
tion or  request  that  the'  legatee  would  dis- 
pose of  the  gift  as  his  own,  the  beneficiary 
will  take  the  property  in  trust,  provided  the 
words  of  request  are  imperative  and  the  ob- 
jects and  property  certain;  the  word  "abso- 
lutely," or.  one  of  equal  signification,  being 
necessary  in  such  a  case  to  create  an  interest 
in  the  beneficiary  In  the  corpus  of  the  estate, 
and  to  distinguish  it  from  a  power,  which  dif- 
fers widely  from  the  trust  Appeal  of  Coates, 
2  Pa.  (2Barr)  129,  138. 

Am  oonToylns  m  fee  simple. 

A  devise  of  so  much  of  a  man's  real  and 
personal  estate  as  the  law  allows  her  to  his 
wife  "absolutely"  gives  the  wife  a  fee  sim- 
ple as  to  such  property,  as  to  hold  otherwise 
would  give  no  effect  whatever  to  a  word  of 
known  signification.  Oswald  v.  Kopp,  26  Pa. 
(2  Casey)  616,  618  (cited  In  Sturm  v.  Sawyer, 
2  Pa.  Super.  Ct  254,  257). 

"The  testator  gave  a  Hf e  estate  in  all  his 
real  and  personal  property,  fully,  freely,  and 
absolutely  to  his  son  and  daughter,  the  prop- 
erty at  their  deaths  to  be  equally  divided  be- 
tween their  children.  He  here  used  terms 
that  etymologlcally  and  in  law  Import  unlim- 
ited and  independent  bequests.  An  absolute 
estate  is  one  free  from  incumbrance  or  con- 
dition of  any  description.  It  signifies  com- 
plete and  unqualified  ownership  and  domin- 
ion. In  order  to  give  due  effect  to  the  word 
'absolutely'  as  used  by  the  testator,  it  is  nec- 
essary to  hold  that  he  bequeathed  the  undi- 
vided one-half  part  of  the  use  and  income  of 
his  estate  to  his  son  and  daughter  In  sev- 
eralty." Sturm  V.  Sawyer,  2  Pa.  Super.  Ct. 
254,  257,  38  Wkly.  Notes  Cas.  536. 

'  A  will  bequeathed  a  certain  sum  to  de- 
fendant "absolutely,  to  be  distributed  to  him 
at  the  end  of  three  years."  Held,  that  the 
phrase  "absolutely,"  etc.,  should  be  consti'ued 
as  giving  defendant  a  vested  interest  In  fee 
in  the  property,  postponed  merely  as  to  its 
enjoyment  Williams  v.  Williams,  14  Pac. 
394,  896,  73  Gal.  99. 

Mr.  Blackstone,  in  2  Comm.  p.  104,  in 
speaking  of  freehold  estates  of  inheritance, 
uses  "absolutely"  as  synonymous  with  "fee 
simple."  Rap.  &  L.  Law  Diet,  In  speaking 
of  the  owner  of  the  estate  in  fee  simple,  said: 
"He  Is  the  absolute  owner  of  the  land  or 
other  realty."  The  same  dictionary,  in  speak- 
ing of  the  legal  definition  of  the  term  "abso- 
lute," says  the  meaning  is  "complete,  final, 
perfect,  unconditional,  unrestricted."  In  My- 
ers V.  Anderson  (S.  C.)  1  Strob.  Eq.  344,  47 
Am.  Dec.  537,  after  the  bequest  for  life,  the 
limitation  to  the  Issue,  "to  be  their  absolute 
property,  forever."    The  word  "absolute"  car- 


ried the  fee.  In  McLure  t.  Young  (S.  C.)  3 
Rich.  Eq.  559,  the  court  quoted  approvingly 
the  language  in  the  foregoing  case,  and  held 
the  words,  after  a  life  estate,  "to  lineal  de- 
scendants absolutely  and  forever,"  to  mean 
that  such  descendants  took  as  purchasers. 
Therefore,  where  a  will  provides  that  an  es- 
tate In  land  shall  vest  absolutely,  the  devi- 
see will  take  the  fee.  Fuller  v.  Mlssroon,  14 
S.  E.  714,  718,  ^  S.  G.  314. 

The  terms  "absolutely  and  forever,"  in 
a  devise  of  testator's  house  to  his  wife,  may 
be  said  to  characterize  the  quality  of  the 
estate  which  the  testator  devised,  and  mere- 
ly show  an  Intention  to  give  an  absolute  fee, 
as  distinguished,  for  Instance,  from  a  life 
estate,  or  from  some  other  qualified  fee,  and 
cannot  be  held  to  devise  something  which  the 
testator  had  no  right  to  give.  Therefore  sucb 
a  provision  is  not  inconsistent  with  the  wid- 
ow's right  of.  dower,  for  the  reason  that  the 
testator  had  no  control  over  the  dower,  and 
could  not  dispose  of  that  by  will,  any  more 
than  he  could  have  disposed  of  a  right  of  a 
mortgagee  of  the  property.  Fenton  v.  Fen- 
ton,  71  N.  T.  Supp.  1083,  1088,  35  Misc.  Rep. 
479. 

"The  word  'absolute,'  when  used  in  con- 
nection with  a  gift  or  grant  of  personal  or 
real  property,  has  been  frequently  interpret- 
ed to  carry  a  fee.  But  it  is  not  to  be  given 
that  as  its  fixed  and  unvaried  meaning.  The 
context  of  the  Instrument  in  which  the  word 
appears  may  determine  the  effect  to  be  given 
It.  It  may  be  used  in  connection  with  an  in- 
terest in  property,  and  yet  not  be  regarded 
as  the  equivalent  of  'unqualified.'  Williams 
V.  Vancleave,  23  Ky.  (7  T.  B.  Mon.)  393; 
Washington  Fire  Ins.'  Go.  v.  Kelly,  32  Md. 
421,  3  Am.  Rep.  149.  In  Smith  v.  Bell,  81  U. 
S.  (6  Pet)  72,  8  L.  Ed.  322,  the  word  'abso- 
lutely,' used  with  reference  to  an  estate  In 
personalty,  was  held  to  be  qualified  by  other 
words  of  the  bequest,  and  thereby  explained 
to  mean  only  such  absolute  rights  as  a  tenant 
for  life  could  enjoy.  In  Bradley  v.  West- 
cott,  13  Ves.  450,  the  word  was  given  a  simi- 
larly restricted  meaning  and  operation.  In 
Boyd  V.  Strahan,  36  111.  855,  the  cases  of 
Smith  V.  Bell,  supra,  and  Bradley  v.  West- 
cott,  supra,  were  cited  with  approval,  and 
the  doctrine  of  those  cases  applied  to  the 
controversy  then  under  consideration.  In 
Kratz  V.  Kratz,  189  111.  276,  59  N.  E.  519,  the 
words  'absoliltely  and  unqualifiedly,'  used  in 
a  will  in  connection  with  an  estate  in  lands, 
were  so  qualified  in  meaning  as  to  refer  only 
the  right  to  hold  and  enjoy  an  estate  as  a  ten- 
ant for  life,  or  during  the  widowhood  of  the 
devisee."  The  word  "absolutely"  in  a  devise 
of  a  tract  of  land,  together  with  a  right  of 
way  to  the  land  from  a  highway  not  adjoin- 
ing the  laud,  to  be  his  "absolutely,"  was  con- 
strued not  to. operate  to  give  the  beneficiary 
a  fee  In  such  right  of  way,  but  only  an  ease- 
ment. Truax  V.  Gregory,  63  N.  B.  674^  677, 
196  111.  83. 
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The  term  "absolutely /'  as  used  In  a  will 
proTlding  that  the  property  bequeathed  to 
the  wife  shall  be  hers  absolutely  during  her 
life,  to  use  and  enjoy  as  she  may  see  proper, 
does  not  enlarge  the  estate.  It  must  be  con- 
strued as  applying  to  the  estate  granted  by 
the  express  words.  In  other  words,  it  means 
that  her  life  estate  and  the  use  and  enjoy- 
ment of  the  property  shall  not  be  limited  by 
any  conditions.  Underwood  y.  Cave,  76  S. 
W.  461,  464.  176  Mo.  1. 

ABSOIiUnXT  BITE. 

Key.  St.  c.  86,  }  66,  cl.  4,  providing  that 
no  trustee  (garnishee)  shall  be  charged  unless 
at  the  time  of  the  service  of  the  writ  the 
amount  due  the  defendant  Is  "due  absolute- 
ly," was  construed  to  require  only  that  the 
debt  should  have  been  fully  created,  and  did 
not  require  that  the  time  for  payment  thereof 
had  expired.  Thus,  where  a  railroad  compa- 
ny was  garnished  on  the  4th  of  June  to  sub- 
ject an  employe's  pay  earned  In  May,  the 
company  was  properly  charged,  though  by  Its 
contract  with  the  employ^  the  amount  so 
earned  was  not  payable  until  June  16th. 
Ware  ▼.  Gowen»  66  Me.  634,  636. 

ABSOItUTELT  INOOMPATIBLB. 

An  Instruction  that.  In  order  to  Justify 
the  Inference  of  legal  guilt  from  circumstan- 
tial evidence,  the  existence  of  the  Inculpatory 
facts  must  be  "absolutely  Incompatible**  with 
the  innocence  of  the  accused,  means  that  the 
proof  of  defendant's  guilt  must  be  establish- 
ed beyond  the  possibility  of  a  doubt  State 
V.  Rover,  18  Nev.  17,  24. 

ABSOI.17TEI.T  HECESSABT. 

"Necessary"  admits  of  all  degrees  of 
comparison.  A  thing  may  be  necessary,  very 
necessary,  or  absolutely  or  Indispensably  nec- 
essary; and  the  prefixing  of  the  word  "abso- 
lutely" to  the  word  "necessary"  must  be 
construed  as  an  intention  to  materially  af- 
fect the  meaning  of  tbe  word.  McCulIoch  v. 
State,  17  U.  S.  (4  Wheat.)  316,  414,  4  L.  Ed. 
579. 

A  will  authorizing  and  empowering  the 
executor  to  sell  a  part  or  all  of  the  estate, 
where  it  Is  ^'absolutely  necessary,"  means 
such  a  necessity  as,  being  not  conformed  to, 
will  result  In  irremediable  Injury  or  loss  to 
the  estate.  It  does  not  mean  that  a  differ- 
ence of  opinion  between  the  executor  and  his 
co-owners  will  entitle  him  to  substitute  his 
will  for  theirs,  and  justify  the  sale  as  one 
of  absolute  necessity.  The  necessity  contem- 
plated Is  imperative  necessity,  and,  being 
such,  must  refer  to  some  pressing  exigency  of 
tbe  estate  growing  out  of  a  deficiency  of  rev- 
enue to  meet  the  demands  upon  it,  such  as 
might  be  brought  about  by  some  unexpected 
contingency  or  disaster.  The  testator,  by 
emphasizing  the  word  "necessary"  by  using 


the  word  "absolutely,"  designed  to  Indicate 
a  superlative  degree  of  necessity.  The  bare 
advisability  of  such  a  sale  as  a  mode  of  swell- 
ing the  revenues  already  suflftclent  for  de- 
mands In  the  Judgment  of  the  executor,  or,  It 
may  be,  of  judicial  financiers,  would  not  meet 
the  condition  Imposed  by  the  testator.  Moale 
V.  Cutting,  59  Md.  610,  516. 

In  a  statute  authorizing  a  druggist  to  sell 
spirituous  liquors,  to  specify  that  they  are 
absolutely  necessary,  "absolutely"  Is  used  to 
emphasize  the  degree  of  necessity  which  is 
intended  to  express  an  extreme  case.  While 
in  a  general  sense  the  word  "necessary,"  like 
the  word  "perfect"  Implies  a  superlative  de- 
gree, and  when  it  is  declared  to  be  necessary 
no  additional  emphasis  Is  given  by  tbe  use  of 
the  word  "absolutely,"  yet  this  use  is  sanc- 
tioned by  custom,  and  It  cannot  be  said  to 
be  Improper  or  meaningless.  State  v.  Tet- 
rlck,  11  8.  B.  1002,  1008,  84  W.  Va.  187. 

ABSOLITTELT  OWN* 

Plaintiff,  at  the  time  of  the  execution  of 
a  note  by  her  which  was  Indorsed  by  defend- 
ants, and  which  was  made  to  secure  a  loan 
to  enable  her  to  pay  an  assessment  on  cer- 
tain stock,  executed  an  Instrument  under 
seal  by  which  she  assigned  the  stock  to  de- 
fendants, which  provided  that,  If  she  did  not 
pay  the  note  at  maturity  and  defendants  did 
pay,  they  should  "absolutely  own"  the  stock. 
Held,  that  the  words  "absolutely  own"  Im- 
ported a  sale  of  the  stock,  and  not  a  pledge 
thereof  as  collateral  security,  and  that  on 
plaintifTs  failure  to  pay  the  note  and  on  pay- 
ment thereof  by  defendant  the  latter  became 
absolute  owner  of  the  stock.  Morgeustern 
V.  Davis,  14  N.  Y.  Supp.  31,  32,  69  Hun,  626. 

ABSOIiUTELT  PBIVILEOED. 

An  absolutely  privileged  communication 
or  publication  is  one  in  respect  to  which,  by 
reason  of  the  occasion  upon  which  it  Is  made, 
no  remedy  Is  provided  for  the  damages  in  a 
civil  action  for  slander  or  libel.  George 
Knapp  &  Oo.  v.  Campbell,  36  S.  W.  765.  767, 
14  Tex.  Civ.  App.  199;  Ruohs  v.  Backer,  63 
Tenn.  (6  Helsk.)  396,  405,  19  Am.  Rep.  698. 
Of  such  are  the  words  spoken  or  written  by 
judges  In  the  exercise  of  their  judicial  func- 
tions, by  legislators  in  the  performance  of 
their  duties,  and  many  others.  Noonan  v. 
Orton,  32  Wis.  106,  111. 

Absolutely  privileged  publications  are 
legislative  and  Judicial  proceedings  and  naval 
and  military  affairs.  In  case  of  absolute 
privileged  communications,  the  law,  out  of 
regard  for  the  public  welfare,  considers  that 
all  persons  shall  be  permitted  to  express  their 
sentiments,  regardless  of  truth,  and  affords 
them  absolute  immunity  from  any  prosecu- 
tion therefor,  either  civil  or  criminal,  though 
the  publication  may  be  knowingly  and  will- 
ful^ false  and  with  express  malice.    Finley 
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y.  Steele,  00  S.  W.  108,  100,  158  Mo.  209,  52 
L.R.  A.852. 

ABSORBED. 

In  an  insurance  policy  providing  that  a 
policy  did  not  cover  injuries,  fatal  or  ottier- 
wise,  resulting  from  poison  or  anything  acci- 
dentally or  otlierwise  taken,  absorbed,  and 
inhaled,  the  word  "absorbed"  does  not  apply 
to  an  accidental  asphyxiation  by  illuminating 
gas  which  escaped  into  the  room  where  as- 
sured slept;  the  word  manifestly  having  ref- 
erence only  to  the  process  of  absorption  by 
sucking  up  or  imbibing  through  the  pores  of 
the  body.  Fidelity  &  Casualty  Co.  of  New 
York  y.  Waterman,  44  N.  E.  283,  284^  161  liL 
632,  32  L.  B.  A.  654. 

ABSQUE  HOC. 

See  ''Covenants  Performed  Absque  Hoc." 

''Absque  hoc"  means  "without  this,"  and 
Is  used  in  pleading  as  a  technical  form  of  spe- 
cial denial  by  way  of  special  traverse,  and 
introduces  the  negative  part  of  a  plea  fol- 
lowing an  admission  or  inducement.  The 
phrase  is  also  used  in  actions  of  covenant, 
where  defendant,  having  pleaded  "covenant 
performed,"  follows  with  the  words  "absque 
hoc"  covenants  nonperformed,  which  with- 
out this  would  not  put  plaintiff  to  proof  of 
his  allegation  of  covenant  performed.  Mar- 
tin y.  Hammon,  8  Pa.  (8  Barr)  270,  272;  Zents 
v.  Legnard,  70  Pa.  (20  P.  P.  Smith)  192,  194; 
Hite  V.  Kler,  38  Pa.  (2  Wright)  72,  75;  Keiter 
V.  Morton,  96  Pa.  229,  239. 

In  an  action  of  covenant  against  a  cor- 
poration, a  plea  of  covenants  performed  "ab- 
sque hoc"  admits  the  execution  of  the  instru- 
ment declared  on,  and  only  puts  in  issue 
the  performance  on  the  part  of  the  plaintiff 
as  alleged  in  the  declaration.  Farmers*  & 
Mechanics*  Turnpike  Co.  y.  McCullough,  25 
Pa.  (1  Casey)  303,  304. 

ABSQUE  HOG  WITH  IJBAVE. 

See  "With  Leave." 

ABSQUE  IKJURIA. 

See  "Damnum  Absque  Injuria." 

ABSTRACT. 

An  "abstract"  is  defined  to  be  that  which 
comprises  or  concentrates  In  itself  the  essen- 
tial qualities  of  a  larger  thing  or  of  several 
things:  an  abridgment,  compendium,  epit- 
ome, or  synopsis.  Hess  v.  D.  T.  Draffen 
&  Co.,  74  S.  W.  440,  441,  99  Mo.  App.  580. 

A  charge  la  not  abstract  when  there  is 
any  evidence,  however  weak,  at  all  tending 
to  support  It    Hair  ▼.  UtUe,  28  Ala.  236. 


But  unless  there  is  some  evidence  tending  to 
establish  all  the  hypotheses  upon  which  an 
instruction  is  based,  or  some  evidence  from 
which  the  jury  might  have  inferred  the  ex- 
istence of  the  facts  stated,  then  the  instruc- 
tion was  erroneous.  Dixon  ▼.  Ahern^  14  Pac. 
598»  601,  19  Nev.  422. 

As  m  eopy. 

The  word  "abstract,"  In  a  certificate  by 
a  register  of  a  land  office  that  a  certain  plat 
is  a  correct  abstract  of  the  records  in  his  of- 
fice, though  not  as  formal  as  the  use  of  the 
word  "copy**  would  have  been,  is  still  a  suffi- 
cient compliance  with  the  statute  providing 
that  copies  of  any  entries  made  by  the  reg- 
ister of  the  land  office  shall  be  received  in 
evidence,    Wilhlte  v.  Barr,  67  Mo.  284,  286. 

An  abstract  ordinarily  means  a  mere 
brief,  and  not  a  copy  of  that  from  which  it 
is  taken;  and  hence  an  abstract  of  an  alleged 
judgment,  attested  only  as  an  abstract,  is 
not  a  copy  of  such  judgment,  within  Code,  c 
130,  S  5,  providing  that  a  copy  of  any  record 
in  the  clerk's  office  of  any  court,  attested  by 
the  clerk,  may  be  admitted  in  evidence  in 
lieu  of  the  original.  Dickinson  v.  Chesapeake 
&  O.  R.  Co.,  7  W.  Va.  390,  413. 

The  abstract  of  record  required  by  Rev. 
St  1899,  §  813,  does  not  require  entries  madd 
by  the  clerk  to  be  copied  literally,  but  noth- 
ing more  is  required  in  an  abstract  than  a 
recital  of  the  various  entries.  Scott  y.  Black, 
70  S.  W.  523,  525,  96  Mo.  App.  472. 

Transcript  distingvislied. 

An  "abstract"  of  a  record  is  a  statement 
of  the  substantial  contents  thereof,  and  dif- 
fers from  a  transcript,  in  that  the  latter  Is  a 
copy  of  the  record.  Harrison  v.  Southern 
Porcelain  Mfg.  Co.,  10  S.  a  (10  Rich.)  278. 
283. 

ABSTRAOT-JUB8TRAOTION. 

The  term  "abstract,"  as  used  In  Rev.  St. 
U.  S.  §  5209,  making  it  a  crime  for  every 
president,  director,  etc.,  of  a  national  bank- 
ing association  to  embezzle,  abstract,  or  will- 
fully misapply  any  of  the  moneys,  funds, 
or  credits  of  the  association,  is  to  be  under- 
stood, in  its  ordinary  and  popular  sense,  as 
taking  or  withdrawing  from,  so  that  to  ab- 
stract the  moneys,  funds,  credits,  and  assets 
of  a  national  bank  by  any  of  its  officers  nam- 
ed in  the  act  is  to  take  or  withdraw  the  same 
from  the  possession  or  control  of  the  associa- 
tion: but  the  mere  taking  or  withdrawing 
of  its  funds  or  moneys  or  other  assets  from 
the  bank's  possession  is  not  in  and  of  itself, 
sufficient  to  constitute  the  criminal  offense 
of  abstraction  which  is  described  in  the  stat- 
ute. It  must  further  appear,  in  order  to 
complete  tlie  offense,  that  this  taking  or 
withdrawing  was  without  the  knowledge  and 
consent  of  the  association,  and  that  the  funds 
and  assets  so  taken  and  withdrawn  were  con- 
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verted  to  the  use  and  benefit  and  advantage 
of  the  officer  or  agent  of  the  bank  abstract- 
ing tbe  same,  with  intent  to  Injure  or  de- 
fraud or  deceive.  The  essential  ingredients 
which  go  to  constitute  the  criminal  offense 
of  abstraction  are,  therefore:  First,  the  de- 
fendant's official  relation  to  the  bank;  sec- 
ond, the  taking  or  withdrawing,  by  him  or 
bj  his  direction,  of  the  moneys,  funds,  cred- 
its, or  assets  of  the  association;  third,  that 
such  taking  or  withdrawal  was  without  the 
knowledge  or  consent  of  the  bank  or  of  its 
board  of  directors;  fourth,  that  the  moneys, 
funds,  or  effects  so  taken  and  withdrawn 
from  the  possession  of  the  bank  were  con- 
verted to  his  own  use,  or  to  the  use  and  ben- 
efit of  some  person  other  than  the  associa- 
tion; fifth,  that  it  is  done  with  the  intent 
to  defraud  or  injure  the  association.  United 
States  V.  Harper  (U.  S.)  33  Fed.  471,  479. 

It  is  not  material  by  what  means  or  con- 
trivances or  devices  the  abstraction  of  its 
funds  from  the  possession  of  the  bank  was 
effected,  since  the  methods  of  its  accom- 
plishment do  not  change  the  character  of  the 
act;  the  ultimate  result  being  to  wrongfully 
obtain  the  funds  of  the  bank.  United  States 
V.  Harper  (U.  S.)  33  Fed.  471,  479. 

"Abstract,"  as  used  in  Rev.  St  U.  S. 
§  5200,  **is  a  word  of  simple  popular  meaning, 
without  ambiguity.  It  means  to  take  or 
withdraw  from;  so  that  to  abstract  the  funds 
of  a  bank,  or  a  portion  of  them,  is  to  take 
and  withdraw  from  the  possession  and  con- 
trol of  the  bank  the  moneys  and  funds  al- 
leged to  be  so  abstracted.  To  constitute  that 
offense,  within  the  meaning  of  the  act,  it  is 
necessary  that  the  money  and  funds  should 
be  abstracted  from  the  bank  without  its 
knowledge  and  consent,  with  intent  to  injure 
and  defraud  it,  or  some  person  or  persons, 
or  to  deceive  some  officer  of  the  association, 
or  an  agent  appointed  to  examine  Its  affairs." 
United  States  v.  Northway,  7  Sup.  Ct  580, 
584,  120  U.  S.  827,  80  L.  EXL  664. 

Tbe  verb  "abstract"  is  defined  in  tbe 
Century  Dictionary  as  "draw  away;  take 
away;  withdraw;  remove."  Within  this  def- 
inition, the  removing  of  cream  from  milk  is 
an  abstraction.  Rose  v.  State,  5  O.  C.  D. 
72.  76.  11  Ohio  Cir.  Ct.  R  87. 

Embeulement  diattngiiislieiL 

Tbe  crime  of  "abstraction,"  provided  for 
in  Rev.  St  U.  S.  §  5209,  making  it  criminal 
for  any  president  director,  teller,  etc.,  of 
any  national  bank  to  be  guilty  of  the  ab- 
straction of  its  funds,  "applies  to  cases  where 
one  for  his  own  benefit  takes  the  property 
of  another;  but  it  Is  not  necessary  that  any 
position  of  trust  should  exist  between  the 
parties,  nor  is  it  necessary  that  the  property 
should  come  lawfully  into  the  possession  of 
the  person  abstracting  it,"  as  required  in 
order  to  constitute  the  crime  of  embezzTe- 
ment    United  States  r.  Lee  (U.  S.)  12  Fed. 


816,  818;    United  States  ▼.  Youtsey  (U.  &) 
91  Fed.  864,  867. 

Xiaroeny  disttngiilsliedi 

An  indictment  under  Rev.  St  U.  S.  i 
5209,  charged  the  president  of  a  bank  y^ith 
willfully  and  unlawfully  "abstracting"  cer- 
tain of  its  moneys  with  an  intent  to  injure 
the  bank.  Held,  that  the  word  "abstracting" 
was  not  synonymous  or  equivalent  to  the 
word  "larceny,"  and  hence  it  was  not  neces- 
sary that  the  indictment  under  such  section 
should  describe  the  offense  in  words  neces- 
sary to  constitute  a  larceny.  United  States 
V.  Northway,  7  Sup.  Ct  580.  584^  120  U.  a 
327,  30  L.  Ed.  664. 

Misapply  dlstlngniihed* 

The  fifty-fifth  section  of  the  national 
banking  act  of  1864  provides  for  tbe  punish- 
ment of  those  who  "embezzle,  abstract,  and 
willfully  misapply"  the  funds  of  the  bank 
"with  intent  to  Injure  or  defraud  the  asso- 
ciation." Held,  that  tbe  word  "embezzle," 
and  perhaps,  also,  the  word  "abstract"  re- 
fers to  acts  done  for  the  benefit  of  the  actor 
as  against  the  bank,  while  the  word  "mis- 
apply" covers  acts  having  no  relation  to  pe- 
cuniary profit  or  advantage  of  the  doer  there- 
of. United  States  v.  Taintor  (U.  S.)  28  Fed. 
Gas.  7,  9. 

ABSTRACT  BOOKS. 

As  personal  property,  see  "Personal  Prop- 
erty." 

Books  which  contain  only  an  index  to 
the  books  of  the  recorder  of  deeds  for  the 
county,  showing  the  different  conveyances 
of  land,  and  the  books  and  pages  where  they 
might  be  found,  not  containing  an  abridg- 
ment of  the  contents  of  the  different  instru- 
ments, including  the  acknowledgments  or  the 
manner  in  which  they  were  executed,  nor 
their  dates,  are  not  complete  abstract  hooka 
Hess  V.  D.  T.  Draffen  &  Co.,  74  S.  W.  440, 
441,  99  Mo.  App.  580. 

ABSTBAOT  OF  TITUL 

"It  seems  that  'abstract  of  title'  has  a 
somewhat  different  meaning  in  different 
countries.  Warv.  Abst  §§  4-6.  It  is  thus 
defined  in  Anderson's  Law  Dictionary,  which 
is  perhaps  tbe  most  accurate  definition  for 
this  country:  'A  concise  statement  of  the 
record  evidence  of  one's  title  or  interest  in 
realty.'"  Loring  v.  Oxford,  45  S.  W.  395, 
396,  18  Tex.  Civ.  App.  415. 

"Abstract"  as  used  by  a  vendor  in  an 
agreement  to  furnish  an  abstract,  means  an 
abstract  of  tbe  records  In  the  recorder's  of- 
fice and  of  all  the  records  showing  his  title 
to  the  real  estate.  Stevenson  v.  Polk,  32  N. 
W.  340,  345,  71  Iowa,  278. 

An  abstract  of  title  is  a  statement  In 
substance  of  what  appears  in  the  public  rec- 
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ords  affecting  the  title  to  real  property.  Un- 
ion Safe  Deposit  Go.  v,  Chisholm,  33  IlL  App. 
647. 

By  an  ''abstract  of  title"  is  meant  a 
statement  in  substance  of  what  appears  on 
the  public  records  affecting  the  title,  and  also 
a  statement  in  substance  of  such  facts  as 
do  not  appear  on  the  public  records  -which 
are  necessary  to  perfect  the  title.  HoUifield 
V.  Landrum,  71  S.  W.  979,  982,  31  Tex.  Civ. 
App.  187. 

A  contract  for  the  sale  of  real  estate, 
which  requires  the  vendor  to  furnish  an  "ab- 
stract of  title,"  requires  the  vendor  to  fur- 
nish a  paper  prepared  by  a  skilled  searcher 
of  records,  which  will  show  an  abstract  of 
whatever  appears  on  the  public  records  of  a 
county  affecting  the  title.  Smith  v.  Taylor, 
23  Pac.  217,  219,  82  Cal.  633. 

An  abstract  of  title  is  a  summary  of  the 
most  important  parts  of  deeds  and  other  in- 
struments composing  the  evidences  of  a  title 
to  real  estate,  arranged  usually  in  chrono- 
logical order  and  intended  to  show  the  origin, 
cause,  and  incidents  of  the  title,  without  the 
necessity  of  referring  to  the  deeds  them- 
selves. It  also  contains  a  statement  of  all 
charges,  incumbrances,  liens,  and  liabilities 
to  which  the  property  may  be  subjected,  and 
of  which  it  is  in  any  way  material  for  pur- 
chasers to  be  apprised.  Banker  v.  Caldwell, 
3  Minn.  94,  100  (Gil.  46,  52). 

An  abstract  of  title  is  **a  summary  or 
an  epitome  of  the  facts  relied  on  as  evidence 
of  title.  Such  being  its  meaning,  it  might 
consist  pf  a  note  of  a  single  conveyance,  as 
it  always  does  where  the  patentee  furnishes 
an  abstract  of  his  title.  But  an  abstract, 
properly  so  called,  must  contain  a  note  of 
all  conveyances,  ti'ansfers,  or  other  facts  re- 
lied on  as  evidence  of  the  claimant's  title, 
together  with  all  such  facts  appearing  of  rec- 
ord as  may  impair  it."  Heinsen  v.  Lamb, 
7  N.  E.  75,  79,  117  111.  549. 

In  an  order  of  county  commissioners, 
autliorizing  and  directing  a  certain  person  to 
trace  up  and  compile  a  book  of  "abstracts 
Of  title,"  for  the  use  of  the  county  commis- 
sioners* office,  of  all  unassessed  lands  in  the 
county,  the  word  "abstract"  will  be  constru- 
ed in  its  ordinary  legal  meaning,  making  it 
the  duty  of  such  person  to  ascertain  the 
names  of  the  owners  and  to  give  an  epitome 
or  short  statement  of  the  successive  litle 
deeds  or  other  evidence  of  ownership.  Task- 
er  V.  Garrett  County,  33  AtL  407,  408,  82  Md. 
150. 

As  eood  title. 

The  term  "abstract  of  title,"  as  used  in 
an  agreement  that  the  vendor  should  deliver 
an  abstract  of  title,  meant  the  delivery  of  an 
abstract  showing  a  good  title  to  convey. 
Sharland  v.  Leif child,  4  C.  B.  529,  537. 


In  a  contract  for  the  sale  of  lands,  in 
which  the  vendor  agrees  to  furnish  the  pur- 
chaser with  a  full  and  su^cient  abstract  of 
the  title  to  said  land,  the  term  "full  and 
sulticient  abstract  of  title"  did  not  mean  a 
full  and  sufficient  abstract  of  a  complete  mar- 
ketable title,  but  only  a  full  and  fair  abstract 
of  all  the  muniments  which  the  defendant 
had  in  his  possession,  power,  or  knowledge, 
and  a  fair  statement  of  the  deduction  of  his 
title;  and,  with  respect  to  the  identity  of 
tlie  land,  the  abstract  referring  to  a  map 
or  plan  in  one  of  the  deeds  abstracted  affords 
sufficient  means  of  identification.  A  map  or 
plan  is  not  deemed  to  be  necessary  as  a  part 
of  the  abstract  Blackburn  t.  Smith,  2  £2zc1l 
783,  790--792. 

ABSTRACT  POWER. 

It  is  held  and  generally  understood  that, 
if  any  way  is  provided  by  law  for  accom- 
plishing a  desired  purpose^  "power  in  the  ab- 
stract" may  be  said  to  exist  for  doing  it 
Thus,  where  statutory  provisions  provide 
some  way  for  increasing  the  capital  stock 
of  a  national  bank,  and  authorize  the  in- 
crease under  certain  circumstances  and  sub- 
ject to  certain  requirements,  they  thereby 
provide  abstract  power  for  doing  the  act 
Latimer  v.  Bard  (U.  S.)  76  Fed.  536,  543. 

ABSTRACTING. 

As  business,  see  "Business.'' 

ABSURDITY. 

By  an  "absurdity,"  as  applied  to  a  stat- 
ute, is  meant  not  only  that  which  is  physic- 
ally impossible,  but  also  that  which  is  mor- 
ally so;  and  that  is  to  be  regarded  as  mor- 
ally impossible  which  is  contrary  to  reason, 
or,  in  other  words,  which  could  not  be  attrib- 
uted to  a  man  in  his  right  sense.  State  v. 
Hayes.  81  Mo.  574,  586. 

ABUSE. 

To  "abuse,"  is  composed  of  ••ab"  and 
"utor";  and  in  strictness  it  signifies  to  in- 
jure, diminish  in  value*  or  wear  away  by 
using  improperly.  Abuse  includes  misuse. 
Abuse  or  misuse  of  the  corporate  privileges 
of  a  corporation  consists  in  any  positive  acts 
in  violation  of  the  charter  and  in  deroga- 
tion of  public  right,  willfully  done,  or  caused 
to  be  done,  by  those  appointed  to  manage 
the  general  concerns  of  the  corporation.  City 
of  Baltimore  v.  Cornellsvllle  &  S.  P.  Ry.  Co., 
6  Phila.  190,  191,  8  Pittsb.  R.  20,  23. 

As  the  term  "abuse*'  is  used  in  the  char- 
ter of  a  railroad  company,  reserving  a  right 
to  the  Legislature  to  repeal  it  if  the  franchis- 
es should  be  abused,  it  means  to  improperly 
use.  The  words  are  used  in  their  popular 
sense,  and  are  not  terms  of  art  or  law.    To 
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"abuse"  is  compounded  of  "ab"  and  •*utor," 
and  in  strictness  signifies  to  injure,  diminish 
In  value,  to  wear  away  by  using  improperly. 
Catiline  abused  the  ancients  of  the  Roman 
Senate.  A  man  abuses  his  constitution  by 
excesses  which  impair  his  vigor.  A  judge 
abuses  his  office  not  only  by  taking  bribes, 
but  in  misconduct  which  detracts  from  its 
dignity  and  usefulness.  "To  abuse  the  free- 
dom of  the  press,  or  the  right  of  debating, 
is  a  force  from  whiyh  we  take  a  perfectly 
definite  idea.  We  know  very  well  what  is 
meant  when  it  is  said  that  legislative  au- 
thority or  executive  power  has  been  abused," 
and  hence  we  know  that  a  corporate  privi- 
lege has  been  abused  when  we  see  it  used 
as  a  color  and  pretext  for  that  wliich  the  law 
pronounces  a  wrong  and  injury  to  the  pub- 
lic. Erie  &  N.  B.  R,  Co.  v.  Casey,  26  Pa.  (2 
Casey)  287.  318. 

The  word  "abuses"  in  Const,  art  10,  f 
2,  giving  the  Legislature  power  to  regulate 
railroad  freight  and  passenger  tarrifs.  correct 
"abuses,"  and  prevent  unjust  discrimination 
and  extortion,  means  any  improper  use  of 
a  right  or  privilege,  as  abuse  of  a  franchise. 
The  words  "to  correct  abuses"  in  the  provi- 
sion embrace  everything  which  is  expressed 
in  the  language  that  precedes  and  that  which 
follows  it,  but  they  express  more,  and  to 
give  effect  to  them  we  must  hold  that  they 
were  intended  to  have  the  full  force  of  their 
ordinary  meaning.  Railroad  Commission  v. 
Houston  &  T.  C.  R.  Co.,  38  S.  W.  750,  753, 
00  Tex.  340. 

Code  Civ.  Proc.  §  1788,  authorizing  the 
Attorney  General  to  sue  for  forfeiture  of  the 
charter  of  a  corporation  which  has  violated 
any  provision  of  law  whereby  it  has  forfeit- 
ed its  charter  or  been  dissolved  by  an  "abuse 
of  its  powers,*'  is  not  satisfied  by  the  failure 
of  the  railroad  to  run  its  trains  for  five  days, 
since  that  is  not  an  abuse  of,  but  a  mere  fail- 
ure to  use,  its  corporate  powers.  People  v. 
Atlantic  Ave.  R.  Co.  26  N.  B.  622.  623.  125 
N.  Y.  513. 

ABUSE  OF  BISORETIOlf. 

The  term  as  used  in  the  decision  of 
courts  and  In  the  books  as  implying,  in  com- 
mon parlance,  a  bad  motive  or  wrong  pur- 
pose, is  not  the  most  appropriate.  It  is  real- 
ly a  dhscretlon  exercised  to  an  end  or  pur- 
pose not  Justified  by,  and  clearly  against,  rea- 
son and  evidence.  "Where  a  court  does  not 
exercise  a  discretion  in  the  sense  of  being 
discreet,  circumspect,  prudent,  and  exercis- 
ing cautious  Judgment,  it  is  an  abuse  of  dis- 
cretion." Murray  v.  Buell,  41  N.  W.  1010, 
1011.  74  Wis.  14. 

*^n  a  legal  sense  discretion  is  abused 
whenever,  in  its  exercise,  the  court  exceeds 
the  bounds  of  reason,  all  the  circumstances 
before  it  being  considered."  It  does  not  nec- 
essarily imply  "a  willful  abuse  or  Intention- 

1WD8.&P.— 4 


al  wrong."    Sharon  ▼.  Sharon,  16  Pac.  846^ 
366,  75  Cal.  1. 

The  "abuse  of  discretion,"  to  Justify  In- 
terference with  the  exercise  of  discretionary 
power,  implies  not  merely  error  of  Judgment, 
but  perversity  of  will,  passion,  prejudice, 
partiality,  or  moral  delinquency.  Citiacens' 
St.  R.  Co.  V.  Heath,  62  N.  B.  107.  Ill,  29  Ind. 
App.  395;  Stewart  v.  Stewart,  62  N.  B.  1023- 
1025,  28  Ind.  App.  878;  People  v.  New  York 
Cent.  R.  Co.,  29  N.  Y.  418.  431. 

The  exercise  of  an  honest  Judgment, 
however  erroneous  it  may  appear  to  be,  does 
not  constitute  abuse  of  discretion,  but  the 
question  is,  has  the  result  arrived  at  been 
produced  by  exercise  of  an  arbitrary  and  un- 
lawfuJ  discretion?  People  v.  New  York  Cent 
R.  Co.,  29  N.  Y.  418,  431. 

The  term  "abuse  of  discretion."  in  speak- 
ing of  an  abuse  of  discretion  sufficient  to  au- 
thorize the  setting  aside  of  a  decree,  includes 
a  case  in  which,  in  order  to  reach  a  decree, 
the  court  itself  overrides  the  established  law. 
Thus  a  decree  setting  aside  a  Judicial  sale 
on  the  ground  of  gross  inadequacy  of  price 
shows  an  abuse  of  discretion,  as  such  inad- 
equacy does  not  authorize  such  a  decree. 
Stroup  V.  Raymond.  38  Atl.  626,  627,  183 
Pa.  279,  63  Am.  St  Rep.  758. 

Difference  in  Judicial  opinion  is  not  sy- 
nonymous with  abuse  of  Judicial  discretion. 
Such  discretion  was  not  abused  where,  on  a 
cross-examination  of  a  defendant  in  a  per- 
sonal injury  action  who  was  testifying  in  his 
own  behalf,  the  court  permitted  the  question 
as  to  whether  he  was  Insured  against  loss 
in  case  the  verdict  went  against  him.  Day 
V.  Donohue,  41  Atl.  934,  935.  62  N.  J.  Law. 
380. 

ABUSE  OF  FEMALE  CHII.D. 

"Abuse  is  stated  by  Webster  to  be  a  syn- 
onym of  injury,  and  in  its  largest  sense  sig- 
nifies ill  use  or  improper  ti*eatment  of  anoth- 
er. Thus,  in  a  statute  making  it  an  offense 
to  carnally  know  and  abuse  a  female  child, 
it  does  not  necessarily  involve  penetration, 
but  includes  any  injury  to  the  genital  or- 
gans." Dawkins  v.  State,  58  Ala.  376,  379, 
29  Am.  Rep.  754. 

"Abuse,"  as  used  in  Gen.  St  1894,  9 
6524,  making  it  a  crime  to  carnally  know  and 
"abuse"  a  female  child  under  the  age  of  16, 
refers  to  and  characterizes  an  illegal  rathei 
than  an  honorable  and  proper  relation,  and 
hence  the  statute  does  not  conflict  with  sec- 
tion 4769,  authorizing  contracts  of  marriage 
by  females  under  the  age  of  15  years.  State 
V.  Rollins,  83  N.  W.  141,  142,  80  Minn.  216. 

"Abuse,"  as  used  in  Cr.  Code.  §  12,  pro- 
viding that  if  any  male  person  of  the  age  of 
17  years  and  upward  shall  carnally  know 
and  "abuse"  any  female  child  under  the  age 
of  12  years  he  shall  be  deemed  guilty  of  rape. 
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la  sytioDjmous  with  "ravish."  Webster  de- 
fines the  verb  "abuse"  thus:  "to  violate:  to 
ravish;"  and  the  noun  "abuse"  he  defines 
as  "violation,  rape;  as  abuse  of  a  female 
^hlld."  Palln  v.  State,  57  N.  W.  743,  745, 
88  Neb.  862. 

''Abuse,"  as  used  In  the  offense  to  carnal- 
ly know  and  abuse  a  female  child  is  synony- 
mous with  "rape."  In  England  the  defini- 
tions of  "rape"  have  sometimes  Included  the 
statutory  offense  of  carnal  knowledge  of  a 
young  child.  Thus:  "Rape  is  felony  by  the 
common  law,  declared  by  Parliament,  for  the 
unlawful  and  carnal  knowledge  and  abuse 
of  any  woman  above  the  age  of  ten  years 
against  her  will,  or  of  a  woman  child  under 
the  age  of  ten  years  with  or  against  her  will." 
1  Hale,  P.  G.  628.  See,  also,  page  631.  In 
East,  P.  O.  436,  It  is  said:  "This  last  offense 
(▼iz.,  unlawful  abuse  of  a  child)  is  not,  prop- 
erly speaking,  a  rape,  which  implies  a  carnal 
knowledge  against  the  will  of  the  party, 
but  a  felony  created  by  this  statute  (18  Eliz. 
c.  7,  §  4),  under  which  the  consent  or  non- 
consent  of  the  child  under  the  age  of  ten  years 
is  Immaterial."  Other  writers  have  directly, 
or  by  implication,  included  the  statutory  of- 
fense within  the  term  "rape."  See  4  Bl. 
Comm.  212;  1  Gabb.  Cr.  Law,  832;  Roscoe, 
Gr.  Ev.  (7th  Ed.)  289,  851.  But,  however 
it  may  have  been  elsewhere,  in  Massachu- 
setts the  offense  of  unlawfully  and  carnally 
knowing  and  abusing  a  female  child  under 
the  age  of  10  years  is,  and  for  more  than 
200  years  has  been,  known  and  designated  as 
rape.  Common  wealth  v.  Roosnell,  8  N.  E. 
747,  750,  143  Mass.  32. 

On  the  tiial  of  defendant  accused  of 
carnal  abuse  of  a  female  child  under  the  age 
of  15  years,  the  Judge  instructed  the  jury  that 
"carnal  abuse  does  not  necessarily  mean 
abuse  by  sexual  intercourse,  or  by  attempted 
sexual  intercourse."  This  instruction  was 
held  erroneous,  and  that  the  word  "abuse," 
in  the  sense  it  is  used  in  Gr.  Gode,  9  12,  is 
synonymous  with  "ravish."  Chambers  ▼• 
State,  64  N.  W.  1078,  46  Neb.  447. 

ABUSE  OF  PROCESS. 

See  "Malicious  Abuse  of  Process.** 

An  abuse  of  legal  process  is  where  a 
party  employs  it  for  some  unlawful  object, 
and  not  to  effect  the  purpose  for  which  it 
was  intended  by  law;  in  other  words,  a  per- 
version of  it  Lauzon  v.  Charroux,  28  Atl. 
075,  976,  18  R.  I.  467;  Mayer  v.  Walter,  64  Pa. 
(14  P.  F.  Smith)  283,  285;  King  v.  Johnston.  51 
N.  W.  1011, 81  Wis.  578;  BarUett  v.  Ghrlsthilf, 
14  Atl.  518.  521,  69  Md.  210  (citing  Gralner  v. 
Hill,  4  Bing.  [N.  G.]  212;  Sommer  v.  Wilt  [Pa.] 
4  Serg.  &  R.  19);  Kline  v.  Hibbard,  29  N.  Y. 
8upp.  807,  809,  80  Hun,  50.  Thus,  if  a  man 
is  arrested  or  his  goods  seized  in  order  to  ex- 
tort money  from  him,  even  though  it  be  to 
pay  a  Just  claim  other  than  that  in  suit. 


or  to  compel  him  to  give  up  possession  of 
something  of  value  not  the  legal  object  of 
the  process,  it  is  abuse  of  legal  process. 
Lauzon  y.  Charroux,  28  AtL  975,  976,  18  B.  L 
467. 

ABUTMENT. 

As  part  of  bridge,  see  "Bridge.'* 

An  abutment  is  a  Ddass  of  stone  or  solid 
work  at  the  end  of  a  bridge,  by  which  the  ex- 
treme arches  or  timbers  are  sustained.  The 
term  is  sometimes  used  to  designate  that 
which  unites  one  end  of  a  thing  to  another, 
and  in  this  sense  Includes  the  part  of  the 
way  which  connects  the  abutment  (proper)  of 
the  bridge  with  the  land  ordinarily  called 
the  "filling  up.*'  It  is  all  a  part  of  the  bridge. 
Sussex  County  y.  Strader,  18  N.  J.  Law  (3 
Har.)  108,  112. 

ABUTTING- 

"Abutting"  means  "Joined  to**  or  -ad- 
Joining,"  but  does  not  necessarily  imply  that 
the  things  spoken  of  are  in  contact.  Thus, 
where  a  strip  of  land  92  feet  wide  was  dedi- 
cated for  a  street,  and  the  city  improved  90 
feet  leaving  1  foot  unused  on  each  side, 
which  was  not  abandoned  by  the  public,  but 
could  properly  be  used  to  obtain  access  to 
the  street,  the  owners  of  property  adjoining 
such  strip  own  property  "abutting"  on  the 
improvement,  and  were  therefore  liable  for 
taxation  for  the  same.  Richards  v.  City  of 
Cincinnati,  31  Ohio  St  506,  514. 

A  lot  lying  in  the  rear  of  a  lot  fronting 
on  a  street  to  be  improved,  and  no  part  of 
which  touches  the  street  is  not  an  abutting 
property  within  the  meaning  of  an  ordinance 
directing  the  Improvement  of  the  street  and 
assessing  the  cost  on  the  abutting  property 
owners.  City  of  Springfield  v.  Qreen,  11  N. 
B.  261,  263,  120  111.  269. 

Mun.  Code,  f  564,  providing  that  any 
owner  or  owners  of  lots  or  lands  bounding 
or  "abutting"  on  a  proposed  improvement 
shall  file  a  claim  for  damages  in  writing, 
does  not  imply  that  the  lots  spoken  of  are 
necessarily  in  contact  with  the  improvement, 
and  has  no  such  inflexible  meaning  as  to  re- 
quire the  lots  to  touch  the  improvement, 
though  the  usual  meaning  of  the  word  is  that 
the  things  spoken  of  do  actually  Join;  and, 
to  ascertain  the  meaning  of  the  word,  regard 
must  be  had  to  the  intent  of  the  lawmaker. 
Where  an  elevated  viaduct  In  the  street  in 
front  was  45  feet  above  plaintiff's  lot  the 
lot  did  not  "abut"  on  the  viaduct  within  the 
meaning  of  the  statute.  Cohen  v.  ClevelancI, 
1  N.  E.  589,  593,  43  Ohio  St  190,  196. 

An  estate  opposite  a  park,  and  separated, 
therefrom  by  a  county  road,  is  not  an  "abut- 
ting estate,"  and  therefore  is  not  subject  to 
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a  special  asfessment,  which  can  only  be 
leried  against  abutting  estates  Holt  y.  City 
Council  of  Summenrille.  127  Mass.  408. 

Where  a  strip  of  land  from  one  side  of 
a  street  is  appropriated  for  the  purpose  of 
widening  such  street,  the  lots  and  lands 
fronting  on  the  opposite  side  of  the  street  at 
the  part  widened  will  be  held  to  "bound  and 
abut"  on  the  improyement,  although  the 
street  may  intervene  between  the  abutting 
lots  and  lands  and  the  strip  of  ground  appro- 
priated. City  of  Cincinnati  ▼.  Batsche,  40 
N.  E.  21,  24.  62  Ohio  St  324. 

Where  one  has  a  private  right  of  way 
connecting  his  premises  with  a  public  way, 
be  may  be  held  to  be  an  "abutter"  on  the 
street  by  means  of  the  private  way,  so  that  a 
discontinuance  of  the  public  way  would  work 
him  a  peculiar  injury.  Beutel  t.  West  Bay 
City  Sugar  Co.  (Mich.)  94  N.  W.  202,  204. 

As  applied  to  the  rights  of  parties  on  the 
use  of  a  street  by  an  elevated  road,  a  lot 
bounded  on  the  side  by  a  public  street,  in 
tbe  bed  or  soil  of  which  the  owner  of  the 
lot  has  no  title^  estate,  or  interest  except  such 
as  are  incident  to  a  lot  so  situated,  riz.,  a 
right  to  light,  air,  access,  etc.,  Is  an  abutting 
lot  (Hughes  V.  Metropolitan  El.  Ry.  Co.,  28 
N-  E.  765,  767,  130  N.  Y.  14),  and  the  owner 
is  an  abutting  owner.  Abendroth  v.  Manhat- 
tan By.  Co.,  26  N.  B.  496,  497,  122  N.  Y.  1, 
11 L.  R.  A.  634.  19  Am.  St  Rep.  461. 

The  terms  "abutting  or  adjacent  prop- 
erty" and  "property  butting  on,"  as  used  in 
the  chapter  relating  to  cities  under  special 
charters,  shall  be  held  to  include  the  ease- 
ment and  right  of  way  of  any  railroad  com- 
pany located  along  any  street  or  on  lands 
abutting  on  or  adjacent  thereto,  in  all  cases 
where  no  property  of  any  person,  firm,  or  cor- 
poration, except  a  municipal  corporation,  in- 
tervenes between  such  easement  or  right  of 
way  and  the  traveled  portion  of  such  street 
or  highway.    Code  Iowa  1897,  S  968. 

As  timoldiie  front  or  side  of  lot. 

In  a  narrow  and  restricted  sense  "abut- 
ting" is  used  in  reference  to  that  which 
touches  a  lot  at  the  end  and  adjoining  to  that 
which  is  on  the  side,  but  in  a  statute  author- 
izing levying  of  assessments  for  improve- 
ments on  the  ground  abutting  on  the  im- 
provement it  includes  everything  which 
touches  the  lot,  whether  in  front  or  on  the 
sides.  City  of  Lawrence  v.  Klllam,  11  Kan. 
499,  511. 

"Abutting,**  as  used  in  an  ordinance  pro- 
viding for  a  levy  of  assessment  on  all  lots 
"abutting"  on  the  line  of  a  street  to  be  im- 
proved, was  intended  to  apply  to  lots  whose 
sides,  aa  well  as  ends,  were  bounded  by  the 
line  of  the  street  to  be  improved,  and,  where 
tbe  streets  in  front  and  at  the  side  were 
both  to  be  paved,  the  corner  lot  should  bear 
tbe  expense  of  the  improvement  in  front  of 


the  side  as  well  as  of  the  end  of  the  lot 
City  of  Springfield  v.  Green,  11  N.  E.  261«  263; 
120  IIL  269. 

I 

BIclit  of  way  ia  street. 

A  city  charter,  authorising  the  assess- 
ment of  lands  "abutting*'  on  a  street  for  im- 
provements thereof,  does  not  apply  to  a  rail- 
road right  of  way  which  lies  wholly  within 
the  street  Indianapolis  &.  Y.  Ry.  Co.  v.  Capi- 
tol Pav.  &  Const  Co.,  54  N.  E.  1076,  1077,  24 
Ind.  App.  114. 

Act  1879,  i  2,  authorizing  assessments 
for  the  improvement  of  public  streets  upon 
"contiguous .  property  abutting"  upon  such 
streets,  cannot  be  construed  to  include  and 
authorize  the  assessment  of  the  right  of  oe- 
cupancy,  franchises,  property,  and  interest  of 
a  railroad  corporation  in  a  street  which  had 
been  improved.  Nothing  but  some  tangible 
object  or  thing  can  with  propriety  be  said  to 
"abut''  on  a  street  If  tbe  interests  or  rights 
of  the  railroad  in  the  street  have  any  corpo- 
real or  physical  existence,  they  must  be  rep- 
resented by  the  street  itself,  and  a  street 
cannot  be  contiguous  to  and  abut  on  itself. 
South  Park  Com'rs  ▼.  Chicago,  B.  &  Q.  B. 
Co.,  107  111.  105.  loa 

Streets. 

Streets  crossing  one  on  which  an  Im- 
provement is  made  are  not  "abutting  prop- 
erty" within  the  meaning  of  the  statute  au- 
thorizing special  assessments  on  abutting 
property  for  the  payment  of  the  cost  of  local 
improvements,  and  hence  a  municipality  can- 
not be  assessed  for  the  benefit  done  to  cross 
streets.  Holt  v.  City  of  East  St  Louis,  37 
N.  B.  927,  150  111.  530. 


ACADEMY. 

See  "Incorporated  Academy.** 

As  public  school,  see  "Public  ScfaooL" 

•^Academy"  originally  meant  a  garden, 
grove,  or  villa  where  Plato  and  his  follow- 
ers held  their  philosophical  conferences,  but 
that  is  not  the  present  meaning  of  the  word. 
It  has  acquired  by  the  usage  of  modern  times 
a  variety  of  meanings;  it  is  sometimes  used 
to  designate  a  school  for  teaching  a  partic* 
ular  art  or  science,  but  it  is  most  commonly 
understood  to  mean  a  school  or  seminary  of 
learning,  and  held  to  range  between  a  uni- 
versity and  college  and  a  common  school  in 
which  arts  and  sciences  in  general  are  taught 
The  term,  as  used  in  a  statute  exempting 
from  taxation  universities,  colleges,  acade 
mies,  and  schoolbouses,  does  not  include  such 
an  institution  as  an  academy  of  fine  arts. 
Academy  of  Fine  Arts  v.  Philadelphia  Coun- 
ty, 22  Pa.  (10  Harris)  496,  498. 

The  word  "academy"  is  applied  to  in- 
stitutions which  are  confined  to  some  special 
grades  of  instruction.    This  word  "academy^ 
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has  become  a  common  dictionary  word,  which 
may  be  appropriated  by  any  person  as  a  name 
for  a  school.  Commonwealth  t.  Banks,  48 
Ati.  277,  278,  198  Pa.  397.   ' 

Act  March  2,  1875,  which  prohibits  the 
sale  or  giving  away  of  liquor  within  three 
miles  of  any  "academy,"  college,  universi- 
ty, or  institute  of  learning,  Includes  only  the 
higher  institutions  of  learning,  such  as  those 
specifically  enumerated.  The  act  does  not  ap- 
ply to  the  common  schools  provided  for  by 
the  Legislature,  though  they  are  taught  in 
the  building  of  an  academy  or  college.  Black- 
weU  V.  State,  36  Ark.  178»  190. 

ACCEPT. 

See  "Not  Accepted." 

In  a  complaint  in  an  action  In  debt, 
lounded  on  an  act  of  the  Legislature  by 
which  the  state  leased  certain  lands  to  de- 
fendant, to  be  occupied  for  the  purposes  of 
a  railroad,  in  consideration  of  .a  certain 
amount,  which  complaint  concluded  with  the 
averment  that  the  defendant  "accepted"  the 
said  act,  by  the  force  and  effect  of  which 
act  there  became  due  to  plaintiff  from  de- 
fendant the  sum  fixed,  "accepted"  must  be 
construed  to  signify  assent  and  agreement  to 
all  the  terms  and  provisions  contained  in 
such  act  or  charter.  This  is  its  usual  and 
natural  meaning,  and  in  this  sense  it  must 
be  understood  in  this  declaration,  as  the  lease 
and  its  provisions  constitute  the  entire  body 
of  the  act;  and  hence  there  was  a  sufficient 
allegation  that  the  defendants  were  liable  as 
lessees.  State  v.  Newark  &  N.  Y.  R.  Co.,  34 
N.  J.  Law  (5  Vroom)  301,  303. 

"Accepted,"  as  used  in  an  Indictment 
charging  a  bank  officer  with  having  "ac- 
cepted" and  received  deposits  knowing  that 
the  bank  was  insolvent,  implies  that  the 
bank  received,  and  that  he  agreed  and  as- 
sented to  the  reception,  so  that  he  could  not 
accept  without  knowing  what  was  received; 
and  hence  proof  of  such  fact  is  necessary  to 
a  conviction.  State  v.  Warner,  65  Pac.  342, 
344,  60  Kan.  94. 

Act  Cong.  1875,  c.  137,  as  amended  1888, 
and  chapter  866,  relating  to  the  removal  of 
cases  to  the  United  States  courts,  and  provid- 
ing that  it  shall  be  the  duty  of  the -state 
court  to  "accept"  the  petition  for  removal 
and  bond,  construed  to  require  the  state 
court  to  act  upon  the  petition  and  bond. 
Roberts  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co., 
51  N.  W.  478,  480,  48  Minn.  521. 

The  words  "accept  and  agree"  In  a  deed 
of  land  subject  to  mortgage,  which  deed  con- 
tains a  covenant  against  incumbrances  ex- 
cept the  mortgages,  which  mortgages  the  said 
second  party  accepts  and  agrees  to  pay,  do 
not  show  an  assumption  of  the  mortgages 
by  the  grantee,  In  the  absence  of  other  evi- 


dence explaining  the  language.  Hopper  v. 
Calhoun,  35  Pac.  816,  817,  52  Kan,  703,  39 
Am.  St  Rep.  363. 

The  words  "accepted"  and  "recorded"  In 
Comp.  St  c.  23,  §  9,  providing  that  com- 
missioners to  assign  dower  shall  be  sworu, 
etc.,  and  shall  set  off  the  dower  and  make 
return  of  their  doings  in  writing,  which  on 
being  accepted  and  recorded  shall  cause  the 
dower  to  remain  fixed  and  certain,  nnless 
such  confirmation  be  set  aside,  etc.,  arc  used 
in  the  sense  of  "confirmed";  that  is,  if  the 
assignment  of  dower  by  the  commissioners 
is  satisfactory  to  the  Judge,  then  he  shall  ac- 
cept and  record  the  same.  Serry  y.  Curry,  42 
N.  W.  97-100,  26  Neb.  353. 

"Accept"  In  reference  to  the  sale  of 
goods,  means  receiving  the  possession  of  the 
goods  with  the  intention  of  retaining  them 
in  performance  of  the  contract.  Ford  v. 
Friedman,  20  S.  B.  930,  982,  40  W.  Va.  177. 

It  means  more  than  a  mere  delivery  by 
the  vendor,  and  implies  such  acceptance  as 
precludes  the  purchaser  from  thereafter  ob- 
jecting to  the  quantity,  quality,  etc.,  of  the 
goods.  Maxwell  ▼.  Brown,  89  Me.  98»  100,  63 
Am.  Dec.  605. 

AOOEPT  AKB  BEOEIVE. 

"Accept  and  receive,"  as  used  in  the  stat- 
ute of  frauds,  providing  that  a  parol  contract 
for  the  sale  of  goods  to  the  value  of  $50  shall 
be  void  unless  in  writing,  or  nnless  the  buyer 
shall  accept  and  receive  a  part  of  the  goods, 
means  such  an  acceptance  and  receipt  by 
the  purchaser  as  would  amount  to  a  final  ap- 
propriation to  himself  of  the  whole  or  a  part 
of  the  goods.  Rodgers  v.  Phillips,  40  N.  Y. 
519,  530  (citing  Story,  Sales). 

"Accept"  as  used  in  the  seventeenth  sec- 
tion of  the  statute  of  frauds,  declaring  no 
contr&ct  for  the  sale  of  merchandise  shall 
be  allowed  to  be  good  unless  there  be  some 
memoranda,  or  the  buyer  accept  part  of  the 
goods,  means  that  there  must  not  only  be  a 
delivery  to  the  vendee  with  the  intention  of 
vesting  title  in  him,  but  an  actual  acceptance 
on  his  part  with  intention  of  taking  posses- 
sion as  owner.  Maberley  t.  Sheppard,  10 
King.  99. 

The  phrase  "accept  and  receive,"  as  used 
in  the  statute  of  frauds,  means  an  actual 
physical  receipt  Castle  v.  Sworder,  5  Hurl. 
&  N.  281,  286. 

The  words  ••accept  and  receive!'  cannot 
be  construed  as  requiring  that  there  should 
be  an  actual  manual  taking  or  occupation  of 
the  goods,  but  that  there  may  be  a  construe- 
tive  accepting  and  receiving.  But  the  deliv- 
ery of  goods  on  board  a  vessel,  and  the  tak- 
ing of  them  by  the  carrier,  is  not  a  "receipt** 
of  them  by  the  vendee  within  the  provision 
of  the  statute,  though  he  had  ordered  them 
to  be  forwarded  in  that  way,  nor  is  a  cou- 
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•signing  of  tbe  goods  by  tbe  vendon  to  their 
agent.  Frostburg  Min.  Co.  v.  New  England 
Glass  Co..  63  Mtass.  (9  Cnsh.)  115,  118.  They 
Import  some  act  done,  aside  from  the  mere 
verbal  contract  of  sale.  Woodford  v.  Patter- 
son (N.  Y.)  32  Barb.  630,  632. 

Under  a  statute  making  sales  of  intoxi- 
cating liquors  Yoid  unless  a  part  of  the  goods 
have  been  "accepted  and  received*'  by  the 
buyer,  the  acceptance  and  receipt  contem- 
plated may  be  constructive,  and  it  Is  a  ques- 
tion for  the  Jury  whether  the  circumstances 
proved  do  or  do  not  amount  to  an  acceptance 
or  receipt  within  the  statute.  Garfield  v. 
Paris,  96  U.  S.  557,  563,  24  L.  Ed.  821. 

▲CCEPTANOBL 

Bee  "Actual  Acceptance";  "Conditional 
Acceptance";  "Express  Acceptance"; 
"General  Acceptance";  "Implied  Ac- 
ceptance"; "Lend  an  Acceptance"; 
"Qualified  Acceptance";  "Special  Ac- 
ceptance." 

Receipt  distinguished,  see  "Receipt** 

"Acceptance"  comprehends  both  physical 
receipt  and  mental  asseut.  In  re  George  M. 
Hill  Co.  (U.  8.)  123  Fed.  866,  867,  59  0.  0.  A. 

The  word  "acceptance"  fairly  implies  a 
piece  of  commercial  paper  which  might  then 
pass  into  the  hands  of  an  Innocent  holder,  so 
that  where  the  defendant  ordered  goods  to  be 
shipped  on  open  account,  and  the  seller's  ac- 
ceptance of  the  order  stipulated  that  it  should 
be  sold  on  30  days'  "acceptance,"  there  was  a 
material  modification  of  the  offer.  Russell 
V.  Falls  Mfg.  Co.,  82  N.  W.  134,  135,  106  Wis. 
329. 

The  word  "acceptance,"  as  used  in  a  note 
by  ivhich  a  bank  promised  to  pay  the  prin- 
cipal at  10  days'  sight  with  3  per  cent  Inter- 
est to  the  day  of  "acceptance,"  did  not  mean 
the  ordinary  acceptance  which  Is  required  in 
a  bill  ot  exchange,  bat  the  term  as  used  in 
the  note  meant  "at  sight"  Sutton  v.  Toom- 
er,  7  Bam.  &  C.  416,  418. 

To  constitute  an  "acceptance"  there  must 
be  an  act  of  the  will.  Every  receipt  Is  not 
an  acceptance.  If  the  party  accepts  the  thing, 
though  but  for  a  moment  he  cannot  after- 
wards, by  dissatisfaction,  get  rid  of  the  effect 
of  it  Hardman  v.  Bellhouse,  9  Mee&  &  W. 
596,600. 

Of  award* 

The  "acceptance"  of  an  award  by  the 
court  to  which  it  is  returned  in  order  that 
tt  may  become  the  basis  of  a  judgment  un- 
doubtedly requires  an  exercise  of  the  Judicial 
win  of  the  court  in  its  favor.  "To  accept" 
meants  to  receive  with  approval;  to  adopt;  to 
agree  to.  In  re  Curtis,  30  Atl.  769,  64  Conn. 
Ml,  42  Am.  St  Rep.  200. 


Of  bill  of  exchange. 

The  "acceptance*'  of  a  draft  Is  tbe  asseut 
to  the  proposition  contained  in  the  draft 
which  on  its  part  is  an  offer,  and  which  offer 
and  assent  constitute  a  contract  right  or  rela- 
tion between  the  parties.  Herter  v.  Goss  & 
Edsall  Co.,  30  Atl.  252,  254,  57  N.  J.  Law,  42 
(citing  Swope  v.  Ross,  40  Pa.  [4  Wright]  186. 
80  Am.  Dec.  567). 

''An  acceptance  is  an  engagement  to  pay 
the  bill  according  to  the  tenor  of  acceptance; 
a  general  acceptance  is  an  engagement  to  pay 
according  to  the  tenor  of  the  bill."  Cox  v. 
National  Bank  of  New  York,  100  U.  S.  704, 
712,  25  L.  Bd.  739  (quoting  Bayley,  Bills  [5th 
Ed.]  154;  Chit  Bills  [13th  Am.  Ed.]  342); 
Thomas  v.  Thomas,  7  Wis.  476,  481. 

"An  acceptance  is  an  assent  or  agreement 
to  comply  with  the  request  or  order  contained 
in  the  bill,  or,  in  other  words,  an  assent  or 
agreement  to  pay  the  bill,  according  to  the 
tenor  of  the  acceptance,  when  due."  Gal- 
lagher ▼.  Nichols,  60  N.  Y.  438,  445;  Ray  v. 
Faulkner,  73  111.  469,  472;  Woodard  v.  Grif- 
fiths-Marshall Grain  Commission  Co.,  45  N. 
W.  433,  434,  43  Minn.  260. 

"Acceptance,"  as  the  term  is  used  with 
reference  to  bills  of  exchange,  means  a  prom- 
ise on  the  part  of  the  drawees  to  pay  the  bill 
according  to  its  tenor,  and  any  promise  or 
any  words  amounting  to  a  promise  to  pay 
will  amount  to  an  acceptance.  The  accept- 
ance or  promise  is  usually  evidenced  by  the 
word  "accepted"  written  on'  the  bill,  and 
signed  by  the  drawee  named,  but  such  writ- 
ing is  not  required,  since  any  act  or  word 
evidencing  a  promise  to  pay  the  bill  accord- 
ing to  its  tenor  is  sufficient  to  constitute  an 
acceptance.  Boyce  v.  Edwards,  29  U.  S.  (4 
Pet)  111,  7  L.  Ed.  799;  First  Nat  Bank  v. 
Whitman,  94  U.  S.  343,  345,  24  L.  Ed.  229; 
Kennedy  v.  Geddes  (Ala.)  8  Port  263,  268: 
Whilden  v.  Merchants*  &  Planters'  Nat 
Bank,  64  Ala.  1,  29,  38  Am.  Rep.  1;  First  Nat 
Bank  v.  Leach,  52  N.  Y.  350,  352,  11  Am. 
Rep.  708;  Meads  v.  Merchants*  Bank,  25  N. 
Y.  143,  147,  82  Am.  Dec.  331. 

"By  the  'acceptance*  of  a  bill  of  ex- 
change is  meant  the  act  or  declaration  b.v 
whlch  the  drawee  thei^in  named  evinces— 
makes  manifest— his  assent  and  agreement 
to  comply  with  and  be  bound  by  the  request 
and  order  contained  in  the  bill  drawn  to  him, 
according  to  its  tenor,  if  the  'acceptance*  be 
absolute.  It  is  In  substance  an  agreement 
to  pay  the  sum  of  money  specified  In  the  bili 
as  therein  directed.  No  particular  words  or 
form  of  words  or  manner  are  necessary  to  a 
valid  acceptance,  but  it  should  generally  be 
in  writing,  because  that  is  orderly,  promotes 
the  convenience  of  business  transactions, 
renders  them  more  certain,  and  facilitates 
the  proof  of  acceptance."  Greene  v.  Dun- 
can, 15  S.  E.  956,  958,  37  S.  C.  239;  Short  v. 
Blunt  5  S.  R  191,  192,  99  N.  0.  49.    How- 
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ever,  writing  Is  not  essential,  In  the  absence 
of  statutory  regulation  requiring  It.  Either 
method  is  yalid,  but  it  must  appear  in  ex- 
press words  or  by  reasonable  implication. 
The  intention  of  the  acceptor  to  paj  the  bill 
must  clearly  appear,  in  whatever  manner 
eyinced.  Usually  the  acceptance  is  made  by 
writing  across  the  face  of  the  bill  the  word 
"accepted,"  with  the  signature  of  the  ac- 
ceptor, but  it  may  be  made  by  any  word  or 
phraseology  which  implies  substantially  the 
same  thing,  and,  though  the  acceptor  may  not 
accept  on  presentment  of  the  bill.  If  he  aft- 
erwards does  so  it  is  sufficient  to  bind  him. 
Short  y.  Blunt.  5  S.  B.  191,  192,  99  N.  G.  49. 

An  acceptance  of  an  order  for  payment 
of  money  may  be  in  writing  or  oral,  but 
when  it  is  conditional  the  acceptor  is  only 
liable  upon  the  happening  of  the  condition, 
and  the  terms  of  an  acceptance  in  writing 
cannot  be  yaried  by  contemporaneous  parol 
agreement  Kervan  y.  Townsend,  49  N.  Y. 
Supp.  136.  140,  25  App.  Dly.  256. 

A  promise  to  accept  an  existing  bill  of 
exchange  is  an  acceptance.  A  promise  to 
pay  it  is  also  an  acceptance.  A  promise, 
therefore,  to  accept  or  to  pay,  cannot  be  less 
than  an  acceptance.  It  amounts,  in  effect, 
to  this:  "Whether  we  shall  send  for  the 
bill  again  and  accept  it  in  form  or  not  is 
uncertain,  but  at  any  rate  you  may  de- 
pend on  its  being  paid."  Wynne  y.  Raikes, 
6  East,  614,  621. 

A  promise  in  writing  to  accept  a  bill  of 
exchange,  made  within  a  reasonable  time 
before  it  is  drawn,  will  amount  to  an  accept- 
ance of  the  bill  in  favor  of  a  person  to  whom 
the  promise  is  communicated,  and  who  takes 
the  bill,  for  a  valuable  consideration,  on  the 
faith  and  credit  of  the  promise.  Woodard 
V.  Grifflths-MarshaU  Grain  Commission  Co., 
45  N.  W.  433,  434,  43  Minn.  260. 

In  an  action  on  a  bill  as  to  which  the 
drawee  had  written  that  the  bill  would  meet 
with  due  honor  from  him,  the  court  said: 
"It  would  have  been  much  better  doctrine 
if  it  had  been  originally  determined  that 
nothing  else  should  amount  to  an  acceptance 
than  a  written  acceptance  on  the  bill  itself; 
but  it  is  now  too  late  to  revert  to  that,  it 
haying  been  determined  by  many  cases  that 
an  acceptance  may  be  by  parol.  What  is 
an  acceptance,  but  an  engagement  to  pay 
the  bill  when  due?  This,  then,  is  stronger 
than  a  parol  acceptance,  because  it  is  a 
written  engagement" — and  held  that  such 
promise  to  honor  the  bill  was  an  acceptance. 
Clarke  v.  Cock,  4  East,  67,  72.  So,  also,  a 
promise  by  parol  to  honor  a  bill  is  an  accept- 
ance.   Powell  y.  Monnler,  1  Atk.  611,  612. 

The  acceptance  of  a  bill  of  exchange 
raises  no  implication  that  the  drawer  has 
funds  to  nreet  it,  for  a  bill  of  exchange  is  not 
drawn  on  deposits  necessarily,  and  in  this 
respect  an  acceptance  dllfers  from  the  in- 


dorsement that  a  bank  check  is  good,  for 
such  an  indorsement  implies  that  when  it 
was  made  there  were  funds  there  to  pay  the 
check.  An  acceptance  of  a  bill  of  exchange 
is  a  new  promise  by  the  acceptor  to  pay, 
funds  or  no  funds.  The  acceptor  is  sup- 
posed to  know  the  signature  of  its  corre- 
spondent, and  cannot  dispute  the  signature 
afterwards.  By  such  acceptance  the  accept- 
or becomes  primarily  liable  as  If  he  were  the 
maker  of  a  promissory  note.  Blspy  v.  First 
Nat  Bank,  86  U.  &  (18  WaU.)  604,  606,  21 
L.  Ed.  947. 

The  acceptance  of  a  draft  is  a  promise 
to  pay  it  according  to  its  terms,  and  a  prom- 
ise to  pay,  coupled  with  a  condition  chan- 
ging the  terms,  Is  not  an  acceptance.  Bon- 
nell  y.  Mawha,  37  N.  J.  Law  (8  Vroom)  198^ 
200. 

Pa3nnent  of  a  check  of  the  Treasurer  of 
the  United  States  on  a  national  bank  duly 
designated  as  a  depositor  of  public  moneys, 
on  an  unauthorized  indorsement  on  the  name 
of  the  payee,  is  not  an  acceptance  of  the 
check,  so  as  to  authorize  an  action  by  the 
real  owner  to  recover  its  amount  as  on  an 
accepted  check.  A  payment  is  not  an  ac- 
ceptance under  any  circumstances.  The  one 
is  a  promise  to  perform  the  act  and  the 
other  an  actual  performance.  A  banker  may 
be  ready  to  make  actual  payment  of  a  check 
when  presented,  while  unwilling  to  make  a 
promise  to  pay  at  a  future  time.  Many,  on 
the  other  hand,  are  more  ready  to  promise 
to  pay,  than  to  meet  the  promise  when  re- 
quired. First  Nat  Bank  ▼.  Whitman,  94  U. 
S.  843,  845,  24  L.  Ed.  229. 

The  word  "acceptance,"  as  used  in  the 
negotiable  instruments  act,  means  an  ac- 
ceptance completed  by  delivery  or  notifica- 
tion. Ann.  Codes  &  St  Or.  1901,  §  4692; 
Bates'  Ann.  St  Ohio  1904,  §  3178;  Code 
Ya.  Supp.  1898,  §  2841a;  Rev.  Laws  Mass. 
1902,  p.  562,  c.  73,  §  207;  Rev.  Codes  N.  D. 
1899,  S  1060. 

The  acceptance  of  a  bill  is  the  signifi- 
cation by  the  drawee  of  his  assent  to  the 
order  of  tjie  drawer.  Code  Supp.  Va.  1898, 
I  2841a;  Bates'  Ann.  St  Ohio  1904,  §  dl75w. 

An  acceptance  of  a  bill  must  be  made 
in  writing,  by  the  drawee  or  by  an  acceptor 
for  honor,  and  may  be  made  by  the  acceptor 
writing  his  name  across  the  face  of  the  bill, 
with  or  without  other  words.  Civ.  Code 
Mont  1895,  S  4140. 

In  oontraota. 

An  acceptance  is  an  engagement  of  one 
party  acceding  to  the  proposition  of  the  oth- 
er.   Jeune  v.  Ward,  1  Barn.  &  Aid.  653,  659. 

••Acceptance,"  as  the  word  is  used  to  de- 
note an  element  of  a  contract  to  wit  the 
acceptance  of  the  offer,  comprehends  the 
assent  of  the  person  to  whom  the  offer  was 
made  to  the  whole  proposition  contained  in 
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the  offer,  coextenslye  wltb  It  In  all  Its  pro- 
visions, and  not  qualified  or  departed  from 
It  by  insertion  of  any  new  matter.  Hutche- 
soo  ▼.  Blakeman,  UO  Ky.  (3  Mete.)  80,  81. 

"Acceptance,"  as  used  In  the  law  of  sales 
of  personalty,  where  the  bargain  is  conduct- 
ed by  mail,  means  a  papa:  writing  deposited 
in  the  mails  by  one  of  the  contracting  par- 
ties, whereby  the  bargain  Is  closed.  Vassar 
T.  Camp  (N.  Y.)  14  Barb.  341,  354. 

A  mental  determination,  not  indicated 
by  speech  or  put  in  course  of  indication  by 
the  act  to  the  other  party,  is  not  an  accept- 
ance which  would  bind  the  other,  nor  does 
an  act  which  in  itself  is  no  indication  of  an 
acceptance  become  such  because  accompa- 
nied by  an  unevinced  mental  determination. 
White  T.  Corlles,  46  N.  Y.  467,  469;  Mactier's 
Adm'rs  ▼.  Frith,  6  Wend.  103,  120,  21  Am. 
Dec  262;  Trounstine  t.  Sellers,  11  Pac.  441, 
445,  85  Kan.  447. 

An  "acceptance"  of  an  offer  made  by 
letter,  to  constitute  a  contract  between  the 
parties,  does  not  consist  of  mere  volitions 
or  a  determination  to  accept  the  proposal. 
The  writing  of  a  letter  accepting  the  offer 
is  no  more  an  "acceptance"  of  such  offer 
than  a  bare  determination  locked  in  the  ac- 
ceptor's own  bosom,  and  not  communicated, 
would  have  been.  There  was  no  **accept- 
ance"  of  an  offer  by  letter  until  it  went  Into 
the  post  office,  which  must  be  done  within 
a  reasonable  time  after  the  receiving  of  the 
offer.    Averill  v.  Hedge,  12  Conn.  424,  433. 

"Acceptance,"  as  used  In  the  law  of 
sales  of  personalty,  means  anything  that 
amounts  to  a  manifestation  of  a  determina- 
tion on  the  part  of  the  vendee  to  accept  the 
offer  of  the  seller  which  has  been  communi- 
cated or  put  in  a  proper  way  to  be  communi- 
cated to  the  party  making  the  offer.  Just 
what  constitutes  an  acceptance  depends  nat- 
urally in  a  great  measure  upon  the  circum- 
stances in  each  particular  case.  Keeping  si- 
lent under  some  circumstances  may  amount 
to  an  acceptance.  Mactier's  Adm*rs  v.  f^ith, 
6  Wend.  103,  120,  21  Am.  Dec  262. 

An  acceptance  upon  terms  varying  from 
those  offered  is  a  rejection  of  the  offer,  and 
puts  an  end  to  the  negotiations,  unless  the 
party  who  made  the  original  offer  renews  it 
or  assents  to  the  modified  suggestion.  Min- 
neapolis &  St.  L.  R.  Co.  V.  Columbus  Rolling 
Mill  Co.,  7  Sup.  Ct  168,  169,  119  U.  S.  149, 
30  L.  Ed.  376;  First  Nat.  Bank  v.  Hall,  101 
U.  S.  43,  50,  25  L.  Ed.  822;  Baker  v.  Jobn- 
son  County,  37  Iowa,  186, 189;  Fox  v.  Turner, 
1  UL  App.  (1  Bradw.)  153,  159. 

"An  'acceptance'  of  an  offer,  to  consti- 
tute a  binding  contract,  must  be  in  the  words 
of,  or  must  be  entirely  accordant  with  the 
terms  and  conditions  of,  the  offer;  for,  if 
not,  it  is  the  acceptance  of  a  different  thing 
than  the  offer."  Myers  v.  Smith  (N.  Y.)  48 
Barb.  614,  634. 


In  order  to  constitute  an  acceptance  of 
an  option  or  offer  to  sell,  the  acceptance  must 
be  unconditional.  Washington  v.  Rosario 
Min.  &  Mill.  Co.,  67  S.  W.  459,  464,  28  Tex. 
Civ.  App.  430;  Broner  r.  Wheaton«  46  Mo. 
363,  366,  867.^ 

Of  eorporate  ohartev. 

The  "acceptance^'  of  a  charter  of  a  cor- 
poration need. not  be  by  formal  vote  of  the 
corporators,  but  it  may  be  inferred  from  the 
exercise  of  corporate  acts  by  them  under  the 
charter.  Glymont  Improvement  &  EiXcursion 
Co.  T.  Toler,  30  Aa  651,  652,  80  Md.  278. 

Of  dedicatloii. 

The  acceptance  necessary  to  establish  a 
highway  by  dedication  is  the  use  of  such 
highway  by  the  public  in  the  manner  Intend- 
ed, and  not  any  act  of  the  town  manifesting 
an  intention  to  adopt  or  accept  it  by  repair- 
ing it,  or  in  some  other  way.  Green  v.  Town 
of  Canaan,  29  Conn.  157, 163. 

"Acceptance"  requisite  to  establish  a 
highway  by  dedication  means  an  act  by  the 
town  authorities  manifesting  an  intention  to 
take  and  use  the  road  as  a  public  highway. 
The  acts  of  appropriating  money  and  labor 
upon  the  making  and  repair  of  streets  so  ded- 
icated Is  an  act  of  acceptance  of  the  dedica- 
tion, and  makes  the  place  in  question  a  com- 
plete highway.  Wright  v.  Tukey,  67  Mass. 
(3  Cush.)  290,  295. 

An  action  by  mnnlcipal  authorities  to  ob- 
tain possession  of  land  dedicated  to  public 
uses  has  been  repeatedly  approved,  and  it  is 
impossible  to  conceive  how  "acceptance"  to 
such  dedication  could  be  more  plainly  dis-. 
closed  than  by  such  an  action.  Atlantic  City 
V.  Groff,  45  AU.  916,  64  N.  J.  Law,  527. 

The  approval  by  the  common  council  of 
the  city  of  a  plat  of  a  proposed  addition  is  a 
certificate  that  the  plat  conforms  to  the  law, 
but  is  in  no  sense  an  acceptance  of  the  street 
as  a  public  highway,  nor  does  it  cast  upon 
the  city  the  duty  of  keeping  it  in  repair. 
Downend  v.  City  of  Kansas,  56  S.  W.  902, 
904,  156  Mo.  60,  51  L.  R.  A.  170. 

Within  the  rule  that  there  must  be  an 
acceptance  of  property  dedicated  to  public 
use,  acceptance  requires  no  formal  act  A 
resolution  of  the  mayor  and  common  coimcll 
of  a  city,  asserting  the  right  of  control  ovei 
property  dedicated,  is  equivalent  to  an  "ac- 
ceptance" by  the  public  of  the  use  tendered 
by  the  dedication.  Coast  Co.  v.  Borough  of 
Spring  Lake,  36  Atl.  21,  28,  56  N.  J.  £q.  615. 

In  order  to  establish  a  highway  there 
must  be,  in  addition  to  a  dedication,  an  "ac- 
ceptance" by  competent  authority,  and  such 
an  acceptance  may  ordinarily  be  evidenced  In 
one  of  three  ways,  viz.,  by  deed  or  other  rec- 
ord, by  acts  in  pals,  such  as  opening,  grad- 
ing, or  keeping  the  road  in  repair  at  public 
expense,  or  by  long-continued  user  on  the 
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part  of  tbe  public.  City  of  Baltimore  ▼. 
Broumel,  37  Atl.  048.  649,  86  Md.  153  (citing 
State  V.  Kent  County  Com'rs,  83  Md.  377, 
85  Atl.  62.  33  L.  R.  A.  291). 

Tbe  Indlyidual  recognition  of  a  street  by 
members  of  a  common  council  cannot  be  re- 
garded as  a  municipal  ''acceptance"  of  that 
street.  While  it  is  true  that  the  acceptance 
need  not  be  evidenced  In  any  formal  way, 
yet,  If  the  act  relied  upon  as  cojistltutlng  the 
acceptance  Is  a  legislative  act,  it  must  be  evi- 
denced with  legislative  formality.  It  must 
be  either  by  ordinance  or  resolution  passed 
at  a  legal  meeting  of  the  members  of  the 
legislative  body.  It  therefore  follows  that  an 
ordinance  passed  by  the  common  council  of 
a  borough  authorizing  a  railroad  company  to 
construct  its  road  along  a  certain  avenue, 
being  ultra  vires,  is  not  an  "acceptance"  by 
the  borough  of  the  avenue  as  a  street 
Thompson  v.  Ocean  City  R,  Co.  (N.  J.)  37  Atl. 
129,  131. 

Of  deed. 

When  a  grantee  Is  aware  of  a  convey- 
ance and  does  not  dissent  and  the  convey- 
ance is  positively  beneliclal  to  him  or  her, 
acceptance  will  be  presumed.  Kingman  &  Co. 
V.  Cornell-Tlbbetts  Machine  &  Buggy  Co..  51 
S.  W.  727,  735,  150  Mo.  282  (citing  Appleman 
V.  Appleman,  41  S.  W.  794,  62  Am.  St  Rep. 
732). 

A  lunatic  is  presumed  to  accept  a  deed 
clearly  beneficial  to  him,  and  It  appears  that 
the  same  rule  applies  also  to  infancy  or  any 
other  legal  disability.  McCartney  v.  McCart- 
ney (Tex.)  63  S.  W.  388.  389,  391. 

Where  an  unconditional  beneficiary  deed 
Is  delivered,  at  the  time  of  Its  execution,  into 
the  hands  of  the  father  of  the  grantee,  the 
grantee  at  that  time  being  but  two  years  of 
age,  a  presumption  is  raised  of  acceptance  by 
the  infant  Hall  v.  Hall,  17  S.  W.  811,  812, 
107  Mo.  101  (citing  Tobin  v.  Bass,  85  Mo. 
654,  55  Am.  Rep.  392;  Rogers  v.  Carey,  47 
Mo.  236,  4  Am.  Rep.  322;  Palmer  v.  Palmer, 
62  Iowa,  204,  17  N.  W.  403;  Bryan  v.  Wash, 
7  111.  [2  Gllman]  557;  Spencer  v.  Carr,  45 
N.  Y.  406,  6  Am.  Rep.  112;  Masterson  v. 
Cheek,  23  111.  [13  Peck]  72;  3  Washb.  Real 
Prop.  284). 

Where  a  deed  at  the  time  of  its  execution 
was  delivered  to  the  father  of  a  child  non 
compos  mentis,  for  the  benefit  of  such  child, 
and  with  an  intent  to  pass  title,  an  accept- 
ance of  the  conveyance  will  be  presumed,  and 
the  delivery  is  complete.  Eastham  v.  Pow- 
ell, 11  S.  W.  823,  824,  51  Ark.  530. 

la  sales. 

"Acceptance,"  In  a  sale  of  goods,  "is  an 
act  done  by  two  parties,  one  of  whom  Is  con- 
tent to  deliver,  and  the  other  to  receive,  the 
subject-matter  of  the  contract"  Acraman  y. 
Morrice^  8  Man.  Gr.  &  S.  449,  459. 


Acceptance  of  articles  sold  is  the  receipt 
of  goods  by  a  purchaser  thereof  with  an  in- 
tention of  retaining  them,  indicated  by  some 
act  or  words  sufficient  for  that  purpose. 
Schmidt  V.  Thomas,  44  N.  W.  771,  772,  7S 
Wis.  529,  632. 

In  statute  of  frauds. 

See,  also,  "Accept  and  Receive.** 

2  Rev.  St  p.  136,  §  8,  providing  that  a 
contract  for  the  sale  of  goods  over  a  certain 
value  will  not  be  binding  unless  there  is  a 
note  or  memorandum  in  writing  or  earnest 
paid,  or  an  "acceptance  and  receipt'*  of  the 
whole  or  a  part  of  the  property  by  the  buyer, 
does  not  require  an  actual  delivery  and  ac- 
ceptance of  the  goods,  but  Is  satisfied  by 
a  constructive  or  symbolical  delivery.  But 
in  order  to  satisfy  the  statute  there  must  be 
something  more  than  mere  words;  the  act 
of  "accepting  and  receiving"  required  to  difi- 
pense  with  a  note  in  writing  requires  more 
than  a  simple  act  of  the  mind.  The  acts  of 
the  parties  must  be  of  such  a  character  as 
unequivocally  place  the  property  within  the 
power  and  under  the  exclusive  dominion  of 
the  buyer.  There  must  be  not  merely  a  de- 
livery and  acceptance  of  the  property  in  the 
goods,  but  also  a  complete  acceptance  of  the 
possession  by  the  buyer.  Shlndler  v.  Hous- 
ton, 1  N.  y.  (1  Comst)  261,  267,  49  Am.  Dec 
316. 

Rev.  St  c.  74,  §  4,  requiring  an  "accept- 
ance" of  goods  of  the  value  of  more  than  $50» 
which  have  been  sold  without  a  memoran- 
dum in  writing  or  a  payment  on  the  purchase 
price,  in  order  to  make  the  contract  binding* 
cannot  be  construed  to  mean  that  the  "ac- 
ceptance" must  be  by  the  purchaser  person- 
ally; but  receiving  of  the  property  purchased  • 
by  an  agent  duly  authorized  to  purchase  con- 
stitutes an  acceptance  by  the  purchaser,  and 
hence,  where  the  vendor  had  transported 
goods,  and  delivered  them  at  the  place  where 
the  purchaser's  agents  directed,  and  again 
shipped  by  the  agent  there  was  a  sufficient 
acceptance  within  the  statute.  Snow  v.  War- 
ner, 51  Mass.  (10  Mete.)  132,  137,  43  Am.  Dec. 
417. 

An  "acceptance"  of  goods,  within  the 
statute  of  frauds,  must  be  an  actual  inten- 
tional receiving  by  a  purchaser  or  his  agent 
The  mere  delivery  of  the  goods  to  a  carrier 
selected  by  the  seller  for  transportation  could 
not  be  construed  as  an  "acceptance"  by  a  pur- 
chaser, as  that  term  is  used  in  the  statute, 
since  such  fact  did  not  Include  any  act  on 
the  purchaser's  part  Hanson  v.  Armltage,  5 
Bam.  &  Aid.  557,  558. 

An  "acceptance"  of  personalty  which  has 
been  made  the  subject  of  a  verbal  sale  is 
not  sufficient  to  take  the  sale  out  of  the  op- 
eration of  the  statute  of  frauds  as  long  as 
the  seller's  lien  on  the  goods  for  their  price 
remains,  and  the  buyer  cannot  maintain  tro- 
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▼er  for  their  detention.  To  conatilnte  a  de- 
livery and  acceptance,  something  more  than 
mere  words  is  necessary.  There  must  be 
-some  act  of  the  parties  amounting  to  a  trans- 
fer of  possession  before  there  can  be  an  ac- 
ceptance by  the  buyer.  Edwards  y.  Grand 
Trunk  Ry.  of  Canada,  54  Me.  105,  111. 

The  acceptance  and   actual   receipt   of 
.goods  which  make  a  written  memorandum  of 
tbe  sale  unnecessary  under  the  statute  of 
frauds  Is  not  such  an  acceptance  and  receipt 
.as  win  preclude  the  purchaser  from  question- 
ing the  quantity  or  quality  of  the  goods  or 
in  any  way  disputing  the  fact  of  the  perform- 
ance of  the  contract  by  the  seller.    The  effect 
•of  such  statutory  acceptance  and  receipt  is 
merely  to  dispense  with  the  necessity  of  the 
Tirritten  memorandum  of  the  contract.    Mor- 
ton V.  Tlbbett.  15  Adol.  &  B.  (N.  S.)  428,  437. 

The  abandonment  by  a  seller  of  his  lien 
•on  the  property  by  giving  the  buyer  absolute 
control  over  It,  so  that  he  had  a  right  to 
take  the  goods  and  dispose  of  them  as  he 
pleased,  constituted  an  acceptance  within  the 
statute  of  frauds.  Simpson  ▼.  Krumdlck,  10 
N.  W.  18,  19,  28  Minn.  352. 

Acceptance  may  be  made  without  a  re- 
ceipt of  the  property  where  the  sale  is  of  a 
specific  lot  of  goods,  and  the  bargain  itself 
-identifies  the  goods  as  those  sold,  and  of  the 
-quality  which  the  buyer  agrees  to  purchase. 
Simpson  v.  Krumdick«  10  N.  W.  18,  19,  28 
Minn.  355. 

Of  straotnve. 

Under  CaL  Code  Civ.  Proc.  f  1187,  re- 
quiring a  materialman  furnishing  material 
to  a  contractor  to  file  his  lien  claim  within 
30  days  after  the  completion  of  the  structure, 
and  providing  that  the  occupation  of  the 
structure  by  the  owner  or.  its  "acceptance" 
by  him  should  be  deemed  conclusive  evidence 
•of  completion,  acceptance  should  be  con- 
strued to  include  the  releasing  of  the  con- 
tractor and  the  taking  control  of  the  work 
"by  the  owner  for  the  purpose  of  completing 
It-  Giant  Powder  Co.  v.  San  Diego  Plume 
•Co.,  25  Pac.  976.  88  Cal.  20. 

ACCEPTED. 

A  Juror  Is  "accepted"  when  he  has  pass- 
ed successfully  the  scrutiny  of  examination 
and  has  been  told  by  both  sides  to  take  a 
seat  in  the  Jury  box,  which  he  has  done, 
neither  being  challenged  by  either  side  for 
cause  or  peremptorily.  United  States  v. 
Davis  (U.  S.)  103  P.  457,  459. 

An  offer  of  a  bargain  by  one  person  to 
another  is  not  "accepted"  by  the  latter  un- 
less it  is  done  according  to  the  terms  In 
which  the  offer  was  made.  Any  qualifica- 
tion of  or  departure  from  those  terms  in- 
validates the  offer  unless  the  same  be  agreed 
to  by  the  person  who  made  it    Ellason  v. 


Henshaw,  17  U.  S.  (4  Wheat.)  225.  228,  4  L. 
Ed.  556. 

The  words  "accepted  and  recorded"  in 
Comp.  St.  c.  23,  §  9,  providing  that  commis- 
sioners to  assign  dower  shall  be  sworn,  etc., 
and  shall  set  off  the  dower  and  make  return 
of  their  doings  in  writing,  which  on  being 
accepted  and  recorded  shall  cause  the  dower 
to  remain  fixed  and  certain,  unless  such  con- 
firmation be  set  aside,  etc.,  are  used  in  the 
sense  of  "confirmed."  That  is,  if  the  as- 
signment of  dower  by  the  commissioners  is 
satisfactory  to  the  Judge,  then  he  shall  ac- 
cept and  record  the  same.  Serry  v.  Curry, 
42  N.  W.  97-100,  26  Neb.  358. 

As  aeoeptanoe  of  bill  or  note* 

Where  the  acceptance  of  a  bill  of  ex- 
change is  in  writing,  the  words  "accepted," 
"seen,"  "presented,"  written  on  the  bill  or 
on  any  other  paper  relating  to  the  trcinsac- 
tlon,  will  amount  to  an  acceptance.  Barnet 
V.  Smith,  30  N.  H.  (10  Post.)  256,  266,  64 
Am.  Dec.  290;  Spear  v.  Pratt  (N.  Y.)  2  Hill. 
582,  38  Am.  Dec.  600  (quoting  Bayley  on 
Bills,  163  [Am.  Ed.  1836]). 

The  word  "accepted,"  when  written  on 
the  back  of  a  bill  of  exchange,  above  the  sig- 
nature of  tbe  drawee,  is  to  be  construed  as 
showing  an  acceptance  of  the  bill  by  the  lat- 
ter.   Miller  V.  Butler  (U.  S.)  17  Fed.  Cas.  814. 

The  party  on  whom  an  order  to  pay  |140 
was  drawn  wrote  his  name  across  the  face, 
and  over  his  signature  were  the  words,  "Paid 
on  this  order  $40."  In  an  action  against  him 
as  acceptor  to  recover  the  balance  of  the 
order,  in  which  he  claimed  he  bad  not  ac- 
cepted it,  the  court  said:  "Our  statute  re- 
quires an  acceptance  to  be  in  writing,  but  it 
does  not  prescribe  in  what  form  of  words 
it  shall  be  expressed.  The  authorities  re- 
quire very  little  to  make  out  an  acceptance. 
Anything  written  by  the  drawee  indicating 
an  intent  to  accept  is  sufficient.  To  say, 
'accepted,'  or  'honored,'  or  *seen,*  is  sufficient, 
even  though  no  signature  is  appended,  and 
the  mere  writing  of  the  drawee's  name  across 
the  face  of  the  bill  is  an  acceptance,  for  this, 
as  Judge  Gowen  well  remarks,  is  a  still  clear- 
er indication  of  Intent  to  accept  than  any 
of  the  single  words  mentioned,  and  is  a  very 
common  mode  of  acceptance."  Peterson  v. 
Hubbard,  28  Mich.  197,  199. 

'The  word  ^accepted*  on  a  bill  of  ex- 
change Is  an  engagement  to  pay  the  money 
when  due."  Cowan  v.  Hallack,  13  Pac.  700. 
703,  9  Colo.  572. 

Defendant  arranged  with  a  merchant  for 
the  furnishing  of  clothing  to  third  parties. 
The  bills  therefor  were  made  out  against  the 
persons  purchasing  the  goods  in  the  usual 
form,  and  across  the  face  of  each  was  writ- 
ten "accepted,"  and  signed  by  the  defendant. 
Held,   that  the   word   "accepted"    could   not 
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be  constmed  as  Importing  a  guaranty  of  the 
payment  of  the  bill  by  defendant,  such  not 
being  its  usual  meaning  and  connection  when 
■0  written.    Hatch  ▼.  Antrim,  61  IlL  106,  108. 

ACCESS. 

Where  property  in  a  bnilSing  is  assigned 
and  the  key  to  the  building  is  given  to  the 
assignee  for  the  purpose  of  **access"  to  the 
property,  the  use  of  the  word  "access"  in 
such  relation  means  the  right  to  approach 
and  inspect  the  property.  Gilkerson-Sloss 
Commission  Co.  y.  London,  13  S.  W.  513, 
514,  53  Ark.  88,  7  L.  R.  A.  403;  Rice  v.  Fray- 
ser  (U.  S.)  24  Fed.  460.  463. 

ACCESS  (Easement  of). 

An  "easement  of  access"  is  the  right 
which  an  abutting  owner  has  of  ingress  and 
egress  to  and  from  his  premises,  in  addition 
to  the  public  easement  in  the  street  Chicago 
&  N.  W.  Ry.  Co.  y.  Milwaukee  R.  &  E.  Electric 
Ry.  Co.,  70  N.  W.  678.  680,  95  Wis.  561,  37 
L.  R.  A.  856,  60  Am.  St  Rep.  136. 

An  ^'easement  of  access"  from  the  street 
of  an  abutting  property  holder  is  a  property 
right  existing  by  yirtue  of  ownership  of  the 
land  abutting  upon  the  street  and  cannot  be 
impaired  or  taken  away  without  compensa- 
tion. Ferguson  y.  Covington  &  C.  El.  Rail- 
road &  Transfer  &  Bridge  Co.,  57  S.  W.  460, 
462,  108  Ky.  662. 

The  easement  of  "access"  which  the 
owner  of  property  has  cannot  be  the  mere 
right  of  going  out  from  his  home  or  place 
of  business  on  the  street  and  returning  there- 
from on  his  own  land,  which  he  may  do  by 
yirtue  of  his  personal  liberty,  but  means  a 
certain  convenience  in  the  use  of  his  prop- 
erty with  respect  to  the  rest  of  the  world. 
If  the  landowner  is  a  trader,  an  hotel  keeper, 
a  manufacturer,  his  easement  of  access  is 
somewhat  commensurate  with  the  uses  to 
which  his  property  is  devoted.  The  right  of 
access  includes  the  opportunity  for  a  man's 
customers  to  come  to  liis  place  of  business 
without  unreasonable  hindrance  or  interrup- 
tion. A  property  devoted  to  business  is  of 
little  value  when  business  is  turned  away  by 
obstructions  and  barriers.  The  owner  may 
stand  his  teams  and  wagons  in  the  street  in 
proximity  with  his  land  a  reasonable  length 
of  time  in  a  reasonable  manner,  and  may 
occupy  a  portion  of  the  street,  reasonably, 
convenient  for  his  purposes.  Tills  access  is 
broad  enough  for  the  beneficial  enjoyment  of 
his  property,  so  that  if  his  place  of  business 
is  situated  so  as  to  invite  trade  and  custom 
from  the  opposite  side  of  the  street,  or  from 
places  on  the  street  beyond  in  either  direc- 
tion, such  ;s>atronage  ought  not  to  be  turned 
away  from  him  by  obstructions  on  his  front. 
Reining  v.  New  York,  L.  &  W.  Ry.  Co.;,  13 
N.  Y.  Supp.  238,  240. 


ACCESSIBIiE. 

See  "Inaccessible.*' 

Act  1881,  c  649,  amending  the  general 
act,  gave  the  right  to  condemn  land  for  earth 
and  gravel  for  embankments,  but  limiting 
the  right  to  lands  which  were  contiguous  to 
the  road  and  reasonably  "accessible"  to 
where  the  same  was  to  be  used.  Held,  that 
"accessible,"  in  connection  with  the  other 
language,  only  authorized  a  condemnation  of 
land  so  near  as  to  permit  the  dirt  and  gravel 
to  be  carried  away.  In  re  Long  Island  R. 
Co.,  21  N.  Y.  Supp.  489,  490,  66  Hun,  631;  In 
re  Moran,  Id. 

ACCESSIO. 

"Accessio"  is  defined  by  Bouvler  as  a 
manner  of  acquiring  the  property  in  a  thing 
which  becomes  united  with  that  which  a 
person  already  possesses.  Mather  v.  Chap- 
man, 40  Conn.  382,  897,  16  Am.  Rep.  46. 

ACCESSION. 

Accession  is  a  right,  derived  from  the 
civil  law,  to  all  of  that  which  one's  own 
property  produces,  and  to  that  which  la 
united  to  It  either  naturally  or  artificially. 
The  civil  law  required  the  thing  to  be  chan- 
ged into  a  different  species,  and  to  be  Incapa-' 
ble  of  being  restored  to  its  ancient  form,  as 
grapes  made  into  wine,  before  the  original 
proprietor  could  lose  bis  title ;  nor  even  then 
did  the  other  party  acquire  any  title  by  the 
accession,  unless  the  materials  had  been  tak- 
en away  in  ignorance  of  their  being  the  prop- 
erty of  another.  By  the  English  common 
law,  whatever  alteration  of  form  any  prop- 
erty has  undergone,  the  owner  may  seisse  It 
in  its  new^  shape  if  he  can  prove  the  Identity 
of  the  original  material,  as  if  leather 
be  made  into  shoes,  clotli  into  a  coat  or 
trees  squared  Into  timber,  the  article  In  Its 
altered  form  is  still  the  property  of  the 
owner  of  the  materials,  if  they  can  be  identi- 
fied. Betts  y.  Lee,  5  Johns.  848,  350,  4  Am. 
Dec  368. 

To  deprive  one  of  his  right  to  things 
produced  or  made  of  the  soil  belonging  to 
him  by  "accession,"  the  change  must  be  ao 
great  as  to  convert  the  materials  themselves 
into  a  different  species.  Thus,  the  cloth  of 
another  made  into  a  coat  or  other  garment 
does  not  vest  in  the  operator,  but  all  the  own- 
er has  to  do  to  reclaim  his  property  In  its 
new  shape  is  to  identify  the  materials.  But 
if  com  were  made  into  meal,  the  change  is 
into  a  new  species,  and  is  so  great  that  the 
original  materials  cannot  be  reproduced  out 
of  the  articles,  and  the  new  article  belongs 
to  the  operator.  Hence  bricks  not  burnt; 
which  have  been  made  from  soil  which  the 
maker  did  not  own  when  he  made  the  bricks, 
belong  to  the  original  owner,  for  they  are 
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ffoU  and  eartb  itlll;  and  as  to  brides  which 
have  been  burnt,  though  they  have  under- 
gona  a  considerable  change,  so  great  as  to 
place  them  nearly  on  the  boundary  line  of 
right,  still  the  change  is  not  sufBcient  to 
strip  the  original  proprietor  of  the  soil  of  his 
right  to  them,  for  they  can  be  dissolved  and 
made  again  into  soil;  therefore  the  property 
Is  not  changed,  and  belongs  to  the  owner  of 
the  soil,  and  not  the  maker  of  the  brick. 
Lampton's  Ex'rs  ▼.  Preston's  Ex'rs,  24  Ky. 
<1  J.  J.  Marsh.)  454,  455,  19  Am.  Dec.  104. 

It  was  a  principle,  settled  as  early  as 
the  time  of  the  Year  Books,  that,  whatever 
alteration  of  form  any  property  had  imder- 
gone,  the  owner  might  seize  it  in  its  new 
shape  and  be  entitled  to  the  ownership  of  it 
in  Its  state  of  improvement,  if  he  could  prove 
the  identity  of  the  original  materials;  as,  if 
leather  be  made  Into  shoes,  or  cloth  into  a 
coat  Plaintiff  delivered  $40  worth  of  duck 
to  H.,  who  agreed  to  have  it  manufactured 
Into  a  sail,  and  that  It  should  remain  the 
property  of  the  plaintiff  until  it  was  paid 
for.  He  caused  it  to  be  manufactured  as  by 
agreement  at  a  cost  of  $18,  and,  without  ever 
paying  the  plaintiff,  sold  the  sail  to  C,  who 
sold  it  to  the  defendant  Held,  that  replevin 
could  be  maintained  on  the  principle  of  ac- 
cession.   Eaton  V.  Munroe,  62  Me.  63,  64. 

It  is  a  genera]  rule  of  law  that  if  the 
materials  of  one  person  are  united  to  the  ma- 
terials of  another  by  labor,  forming  a  joint 
product  the  owner  of  the  principal  mate- 
rials will  acquire  the  right  of  property  in  the 
whole  by  right  of  accession.  Pulcifer  r. 
Page,  82  Me.  404,  405,  64  Am.  Dec  582, 

The  ownership  of  a  thing,  whether  it  be 
movable  or  immovable, .  carries  with  it  the 
right  to  all  that  the  thing  produces  and  to 
all  that  becomes  united  to  it,  either  natural- 
ly or  artmdally.  This  is  called  the  "right  of 
accession.**    Civ.  Code  La.  1900,  art  488. 


ACCESSORY. 

An  "accessory"  is  he  or  she  who  stands 
by  and  aids,  abets,  or  assists,  or  who,  not 
being  present  aiding,  abetting,  or  assisting, 
had  advised  and  encouraged  the  perpetration 
of  the  crime.  Mills'  Ann.  St  Colo.  1891,  § 
1168;  Comp.  Laws  Nev.  1900,  §  4665;  People 
T.  Schwartz,  32  Cal.  160,  164;  Flxmer  v. 
People,  38  N.  E.  667,  668,  153  111.  123. 

''An  accessory  is  one  who  is  not  the  chief 
actor  in  a  felonious  offense,  not  present  at 
Its  performance,  but  is  in  some  way  connect- 
ed therein,  either  before  or  after  the  act  com- 
mitted." State  V.  Berger  (Iowa)  96  N.  W. 
lOM,  1005;  Pen.  Code  Ga.  1895,  S  44;  United 
States  V.  Hartwell  (U.  S.)  26  Fed.  Gas.  198, 
190  (quoting  4  Bl.  ComuL  34). 

All  persons  who,  after  the  commission  of 
any  felony,  conceal  or  aid  the  offender,  with 


knowledge  that  he  has  committed  a  felony, 
and  with  Intent  that  he  may  avoid  or  escape 
from  arrest,  trial,  conviction,  or  punishment, 
are  accessories.  Rev.  Codes  N.  D.  1899,  § 
6826;  Pen.  C^ode  S.  D.  1903,  §  28;  Bev.  St 
OkL  1903,  f  1949. 

All  persons  who,  after  full  knowledge  that 
a  felony  has  been  committed,  conceal  it  from 
the  magistrate,  or  harbor  and  protect  the 
person  charged  therewith  or  convicted  there- 
of, are  accessories.  Bev.  St  Utah  1898^  f 
4075. 

An  accessory  Is  one  who,  knowing  that 
an  offense  has  been  committed,  conceals  the 
offender,  or  gives  him  any  other  aid  in  or- 
der that  he  may  evade  an  arrest  or  trial 
or  the  execution  of  his  sentence.  But  no 
person  who  aids  the  offender  in  making  or 
preparing  his  defense  at  law,  or  procures 
him  to  be  bailed,  though  he  afterwards  es- 
capes, shall  be  considered  an  accessory.  The 
following  persons  cannot  be  accessories:  (1) 
The  husband  or  wife  of  an  offender;  (2) 
his  relations  in  the  ascending  or  descending 
line  by  cousanguinity  or  affinity;  (3)  his 
brothers  or  sisters;  (4)  his  domestic  servants. 
Pen.  Code  Tez.  1895,  arts.  86^  87. 

A  person  who,  after  the  commission  of 
a  felony,  harbors,  conceals,  or  aids  the  of- 
fender, vrith  intent  that  he  may  avoid  or 
escape  from  arrest  trial,  conviction,  or  pun- 
ishment, having  knowledge  or  reasonable 
ground  to  believe  that  such  offender  is  liable 
to  arrest,  has  been  arrested,  is  indicted  or 
convicted,  or  has  committed  a  felony,  is  an 
accessory  to  the  felony.  Pen.  Code  N.  Y. 
1903,  §  80. 

An  accessory  is  one  who  stands  by  and 
aids  and  abets  and  assists,  or  who  counsels 
and  advises  the  perpetration  of  the  crime. 
People  V.   Ah   Ping,  27  Cal.   489,  490. 

While  certain  crimes  can  only  be  com- 
mitted by  a  particular  class  of  the  commu- 
nity, others  not  of  the  class  may  be  princi- 
pals in  the  second  degree  or  accessories 
thereto,  since  one  may  assist  in  a  crime  he 
cannot  commit  Bishop  v.  State,  45  S.  E. 
QU,  118  Ga.  799. 

''Mere  silence  or  approval  of  the  commis- 
sion of  an  act  after  it  is  done  does  not  con- 
stitute one  an  accessory."  Barrel  v.  State, 
80  Am.  Dec.  97,  note  (citing  Cooper  v.  John- 
son [sub  nom.  People  v.  Johnson]  81  Mo.  483). 

Under  Cr.  0)de,  div.  2,  §  2  (Starr  &  C. 
Ann.  St  par.  831),  declaring  that  an  accessory 
is  he  who  stands  by  and  aids,  or  who,  not  be- 
ing present  aiding,  has  advised  the  perpetra- 
tion of  the  crime,  and  shall  be  considered  as 
principal,  an  indictment  alleging  that  one 
man  murdered  another,  and  that  defendant 
did  "feloniously,  unlawfully,  and  maliciously 
Incite,  move,  procure,  counsel,  advise,  en- 
courage, assist,  aid  and  abet  the  said  [mur- 
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derer],  tbe  said  felony  and  murder  in  manner 
and  form  aforesaid  to  do  and  commit,"  with- 
out alleging  that  defendant  murdered  the 
deceased,  does  not  charge  an  Indictable  of- 
fense. Usselton  v.  People^  36  N.  E.  952,  953, 
149  111.  612  (following  Baxter  y.  People,  8  IlL 
[3  Gilman]  368). 

"An  'accessory'  is  defined  to  he  any  one 
who,  knowing  that  an  offense  has  been  com- 
mitted, conceals  the  offender,  or  gives  him 
any  other  aid  in  order  that  he  may  evade 
arrest,  or  trial,  or  the  execution  of  his  sen- 
tence." Anderson  v.  State,  45  S.  W.  15,  16, 
39  Tex.  Or.  R.  83;  Peeler  v.  State,  8  Tex. 
App.  533,  535;  Schackey  v.  State,  53  S.  W. 
877,  878,  41  Tex.  Cr.  R.  255;  Chitister  v. 
State,  28  S.  W.  683,  33  Tex.  Cr.  R.  635; 
Street  v.  State,  45  S.  W.  577,  578,  39  Tex.  Cr. 
R.  134.  The  person  charged  as  an  accessory 
must  have  given  some  personal  help  to  the 
offender,  and  the  naked  fact  that  he  receives 
stolen  property,  knowing  it  to  have  been 
stolen,  does  not  render  him  an  "accessory." 
Street  v.  State,  45  S.  W.  577,  578,  39  Tex.  Cr. 
R.  134.  But  a  person  who  aids  an  offender 
in  making  or  preparing  his  defense  at  law, 
or  procures  him  to  be  bailed,  though  he  aft- 
erwards escapes,  is  not  an  accessory.  Tex. 
Pen.  Code,  art.  86.  Schackey  v.  State,  53 
S.  W.  877,  878,  41  Tex.  Cr.  R.  255.  The  mere 
fact  that  accused  gave  witness  property  to 
secure  his  departure  does  not  render  the  wit- 
ness an  accessory.  Chitister  v.  State,  28  8. 
W.  683,  33  Tex.  Cr.  R.  635. 

AOOESSORY  AFTER  THE  FACT. 

An  accessory  after  the  fact  is  a  person 
who,  after  full  knowledge  that  a  crime  has 
been  committed,  conceals  it  from  the  magis- 
trate, and  harbors,  assists,  or  protects  the 
person  who  is  charged  with  or  convicted  of 
the  crime.  Pen.  Code  Ga.  1895,  §  47;  Comp. 
Laws  Nev.  1900,  §  4666;  Mills'  Ann.  St  Colo. 
1891,  S  1168. 

Every  person  not  standing  in  the  relation 
of  busband  or  wife,  parent  or  grandparent, 
child  or  grandchild,  brother  or  sister,  by 
consanguinity  or  affinity,  to  the  offender, 
who,  after  the  commission  of  any  felony, 
shall  harbor,  conceal,  or  maintain  or  assist 
any  principal  felon  or  accessory  before  the 
fact,  or  who  shall  give  the  offender  any 
other  aid,  knowing  that  he  had  committed 
the  felony,  or  had  been  accessory  thereto  be- 
fore the  fact,  with  intent  that  he  shall  avoid 
or  escape  from  detection,  arrest,  trial,  or 
punishment,  shall  be  deemed  accessory  after 
the  fact.  Ballinger's  Ann.  Codes  &  St  Wash. 
1897,  §  6783;  Rev.  St  Fla.  1892,  S  2356. 

"An  accessory  after  the  fact  is  one  who, 
knowing  a  felony  to  have  been  committed, 
receives,  comforts,  or  assists  the  felon/* 
United  States  v.  Hartwell  (U.  S.)  20  Fed.  Cas. 
190,  199  (quoting  4  Bl.  Comm.  37;    1  Hale. 


P.  C.  618);  Lloyd  v.  State,  42  Ga.  221,  225r 
Pearce  v.  Territory,  68  Pac.  604,  506,  11  OkL 
438.  The  absence  of  the  party  at  th«  tim«- 
the  crime  was  actually  committed  is  necessa- 
rily implied  in  this  definition.  United  States 
V.  Hartwell  (U.  S.)  26  Fed.  Cas.  196,  199. 

"The  true  test  whether  one  is  an  acces- 
sory after  the  fact  or  not  is  whether  what 
he  did  was  by  way  of  personal  help  to  his 
pi-incipal  to  elude  punishment"  Blakeley  v. 
State,  7  S.  W.  233,  235,  24  Tex.  App.  616,  5- 
Am.  St  Rep.  912  (quoting  1  Bishop  Cr.  Law 
[7th  Ed.]  f  695);  Lloyd  v.  State,  42  Ga.  221,. 
225. 

An  accessory  after  the  fact  Is  one  who, 
with  knowledge  that  a  felony  has  been  com- 
mitted by  another,  aids,  relieves,  comforts,, 
or  assists  the  felon,  whether  he  be  a  prin- 
cipal or  an  accessory  before  the  fact  Al- 
brltton  V.  State,  13  South.  955,  956,  32  Fla^ 
358. 

At  common  law  an  "accessory  after  the- 
fact"  is  one  who,  knowing  a  felony  has  beei^ 
committed  by  another,  receives,  relieves, 
comforts,  or  assists  the  felon,  to  constitute^ 
which  three  things  were  requisite:  The  fel- 
ony must  be  completed;  the  party  relieving- 
must  know  that  the  felon  is  guilty;  anci 
must  receive,  relieve,  comfort,  or  assist  him. 
State  V.  Davis,  14  R.  I.  281,  283. 

The  offense  of  being  an  accessory  to  a» 
felony  after  the  fact  is  preserved  by  the 
Penal  0>de,  and  is  defined  in  section  30  to- 
be  "a  person  who,  after  the  commission  of  a- 
felony,  harbors,  conceals,  or  aids  the  of- 
fender, with  intent  that  he  may  avoid  or 
escape  from  arrest,  trial,  conviction  or  pun- 
ishment, having  knowledge  or  reasonable 
grounds  to  believe  that  such  offender  is  lia- 
ble to  arrest,  has  been  arrested,  is  indicted^ 
or  convicted,  or  has  committed  a  felony,  is- 
an  accessory  to  the  felony."  This  is  sub- 
stantially the  definition  given  by  the  com- 
mon law  to  the  offense  of  being  accessory 
after  the  fact  People  v.  Sanborn,  14  N.  Y. 
St  Rep.  123,  127. 

One  cannot  be  convicted  as  an  "acces- 
sory after  the  fact"  unless  the  felony  be  com- 
plete, and,  until  such  felony  has  been  con- 
summated, any  aid  or  assistance  rendered-, 
to  a  party  in  order  to  enable  him  to  escape- 
the  consequences  of  his  crime  will  not  make 
the  person  affording  the  assistance  an  ac- 
cessory after  the  fact  Harrel  v.  State,  39- 
Miss.  702,  705,  80  Am.  Dec  95. 

One  who  has  done  no  act  which  ren- 
ders him  liable  for  murder  is  only  liable  a» 
an  accessory  after  the  fact  by  aiding  and. 
concealing  the  dead  body  of  the  victim. 
People  V.  Keefer,  3  Pac.  818,  821,  65  .Cat  232^ 
2  West  Coast  Rep.  878. 

As  to  what  shall  be  deemed  to  be  with- 
in the  general  definition  depends  upon  the- 
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facts  In  tbe  particular  case.  To  recelTe 
stolen  goods,  knowing  tliem  to  be  stolen, 
does  not  fall  under  any  of  the  definitions  of 
the  common  law,  and  does  not  constitute  the 
receiver  an  accessory,  but  is  in  itself  a  dis- 
tinct and  separate  offense.  Loyd  y.  State, 
42  Ga.  221,  225. 

Within  the  definition  of  Mansf.  Dig.  f 
1CM)7,  as  '*a  person  who,  after  a  full  knowl- 
edge that  a  crime  has  been  committed,  con- 
ceals it  from  the  magistrate,  or  harbors  and 
protects  the  person  charged  with  or  found 
ffollty  of  the  crime,''  a  woman  who  lived  in 
the  house  with  a  husband  and  his  wife,  and 
who  knew  that  the  husband  was  about  to 
kill  his  wife,  and  after  be  had  killed  her 
knew  that  he  had  done  so,  who  failed  to 
notify  the  authorities  of  the  fact,  not  from 
any  desire  to  shield  the  husband,  but  from 
fear  that  she  would  be  killed  if  she  did 
tell.  Is  not  an  accessory  after  the  fact  Car- 
roll V.  State.  45  Ark.  539.  545. 

Any  assistance  given  to  one  known  to 
be  a  felon,  in  order  to  prevent  his  appre- 
hension, trial,  or  punishment,  is  suflScient 
to  make  a  man  an  accessory  after  the  fact. 
Blakely  v.  State,  7  S.  W.  233,  235,  24  Tex. 
App.  616,  5  Am.  St.  Rep.  912. 

Aeoomplioo  dlstincvltkeiL 

An  "accessory  after  the  fact"  doea  not 
eome  within  Wharton's  definition  of  an  '*ac- 
complice"  as  one  who  "knowingly  and  vol- 
untarily, and  with  a  common  intent  with  the 
principal  offender,  unites  in  the  commission 
of  the  crime."  Whart.  Cr.  Ev,  S  440.  The 
offense  of  an  accessory  after  tbe  fact  is  dis- 
tinctly his  own,  and  he  is  liable  to  a  differ^ 
ent  punishment;  nor  can  he  be  indicted 
Jointly  with  the  principal  for  the  principal's 
offense.  State  v.  Umble,  22  S.  W.  378,  380, 
115  Mo.  452  (citing  Commonwealth  v.  Wood, 
77  Mass.  [11  Gray]  86). 

One  who  is  a  principal  cannot  be  an 
accessory  after  the  fact,  and  so  cannot  be 
an  accomplice.  People  v.  Chadwick,  25  Pac. 
737.  738,  7  Utah,  134. 

ACCESSORY  BEFORE  THE  FACT. 

An  accessory  before  the  fact  is  one  who, 
being  absent  at  the  time  the  crime  Is  com- 
mitted, yet  procures,  counsels,  or  commands 
another  to  commit  it  United  States  v.  Hart- 
well  (U.  S.)  26  Fed.  Cas.  196,  199  (citing  1 
Hale,  P.  C.  615);  Trial  of  Aaron  Burr,  8  U.  S. 
(4  Cranch)  470,  492,  2  L.  Ed.  684;  State  v. 
Beebe,  17  Minn.  241,  246  (Gil.  218,  224);  Al- 
britton  v.  State,  13  Soutb.  955,  956,  32  Fla. 
858;  Pearce  v.  Territory,  68  Pac.  504,  506,  11 
Okl.  438;  Komrs  v.  People,  73  Pac  25,  31 
Colo.  212 ;  Pen.  Code  Ga.  1895,  §  45. 

Any  person  who  shall  feloniously  move, 
incite,  counsel,  hire,  command,  or  procure 
any  other  person  to  commit  a  felony  is  an 


accessory  before  the  fact     Shannon's  Code 
Tenn.  1896,  §  6430. 

"An  'accessory  before  the  facf  is  one 
who  counsels,  commands,  or  procures  an- 
other to  commit  a  crime,  not  being  himself 
actually  or  constructively  present  at  the 
time  of  its  commission.  It  is  not  essential 
that  any  specific  mode  of  perpetrating  the 
crime  should  be  counseled  or  commanded,  or 
that  it  should  be  done  in  the  particular  way 
instigated.  The  inciter  may  be  indicted,  con- 
victed, and  punished  under  the  statute  if  the 
principal  commits  the  crime,  though  he  may 
vary  the  mode  or  circumstances  of  perpe- 
tration, or  though  no  particular  manner,  time 
or  place  may  have  been  counseled  or  insti- 
gated." Qrmth  V.  State,  8  South.  812,  814, 
90  Ala.  588. 

Foster  (Oown  Law,  p.  349),  in  showing 
what  acts  of  concurrence  will  make  a  man 
a  principal,  says:  "He  must  be  present  at 
the  perpetration,  otherwise  he  can  be  no 
more  than  an  accessory  before  the  fact." 
There  are  no  accessories  in  high  treason;  all 
are  principals.  Every  instance  of  incitement, 
aid,  or  protection  which  in  the  case  of  fel- 
ony will  render  a  man  an  accessory  before 
the  fact,  in  tbe  case  of  high  treason,  whether 
it  be  treason  at  common  law  or  by  statute, 
will  make  him  a  principal  in  treason.  Unit- 
ed States  V.  Burr  (U.  S.)  25  Fed.  Cas.  55,  171. 

The  bare  fact  of  receiving  information 
that  a  felony  is  likely  to  be  committed  has 
never  been  considered  sufficient  to  make  one 
an  accessory  before  the  fact  Edmondson  v. 
State  (Ark.)  10  S.  W.  21,  22  (quoting  2  Hawk. 
P.  O.  c.29,  §23). 

An  "accessory  before  the  fact"  Is  de- 
fined to  be  a  person  whose  will  contributes 
to  a  felony  committed  by  another  as  princi- 
pal, while  himself  too  far  away  to  aid  in 
the  felonious  act  Pearce  v.  Territory,  68 
Pac.  504,  506,  11  Okl.  438;  Spear  v.  Hiles,  30 
N.  W.  511,  512,  67  Wis.  861. 

In  2  Hawk.  c.  29,  §  16,  it  is  said  that :  "It 
seems  to  be  generally  holden  that  those  who, 
by  showing  an  express  liking,  approbation,  or 
assent  to  another's  felonious  design  of  com- 
mitting a  felony,  abet  and  encourage  him  to 
commit  it,  are  all  of  them  accessories  before 
the  fact,  both  to  the  felony  intended  and  all 
other  felonies  which  shall  happen  in  and  by 
the  execution  of  it,  unless  they  retract  and 
countermand  their  encouragement  before  it  is 
actually  committed."  One  who  basely  con- 
ceals a  felony  which  be  knows  to  be  intended 
is  not  an  accessory.  2  Hawk.  c.  29,  S  23. 
Neither  is  tacit  acquiescence  when  words 
which  imply  mere  permission  sufficient  to 
constitute  the  offenso.  Tbore  must  be  some 
active  proceeding  on  the  part  of  him  who  is 
charged  as  an  accessory,  or  he  is  not  guilty 
of  the  offense.  Spear  v.  Hiles.  30  N.  W.  511, 
512,  67  Wis.  361. 
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An  accessory  before  tbe  fact  is  one  aid- 
ing and  assisting  in  tbe  carrying  out  of  a 
crime  before  tbe  commission  tbereof,  and 
bence  does  not  include  tbe  Joining  of  an  or- 
ganization for  tbe  purpose  of  exposing  it, 
and  acts  in  carrying  out  sucb  design.  Com- 
monwealtb  v.  Hollister,  27  Atl.  386,  157  Pa. 
13,  25  L.  R.  A.  349. 

An  accessory  before  tbe  fact,  as  defined 
by  the  common  law,  is  a  person,  being  ab- 
sent at  tbe  time  tbe  felony  was  committed, 
wbo  procured,  counseled,  commanded  or  aid- 
ed anotber  to  commit  a  felony ;  and  be  could 
not  be  tried  and  convicted  until  after  tbe 
conviction  of  tbe  principal  offender.  Tbe 
common  law  recognizes  a  difference  between 
tbe  principal  to  a  crime  and  tbe  accessory 
tliereto  before  tbe  fact,  and  a  person  proven 
by  tbe  evidence  to  be  a  principal  cannot  be 
convicted  on  an  indictment  charging  bim 
witb  being  an  accessory  before  tbe  fact 
Tbey  were  by  the  common  law  regarded  as 
distinct  ofiPenses.  People  v.  Sanborn,  14  N. 
Y.  St  Rep.  123,  12a 

Accompllee  syuoiLyinoiUb 

See  "Accomplice." 

Prlnolpal  distinciilslied* 

The  distinction  between  "prindpar  and 
"accessory  before  the  fact"  is  this:  The 
principal  is  tbe  one  who  actually  does  tbe 
criminal  act  or  participates  in  tbe  doing  of 
it  whether  actually  or  only  constructively 
present  or  wbo  is  actually  present  at  tbe 
time  of  tbe  doing  of  it  aiding  and  abetting; 
while  tbe  accessory  is  one  wbo  has  sucb  con- 
nection witb  the  crime,  by  reason  of  prep- 
aration, procurement  advice,  or  encourage- 
ment as  to  be  deemed  criminally  liable 
therefor,  but  does  not  participate  in  tbe  final 
commission  of  tbe  crime,  and  is  not  present 
thereat  State  v.  Prater.  43  S.  E.  230.  236, 
52  W.  Va.  132  (citing  McClain,  Or.  Law,  f 
204X 

.ACCESSORY  CONTRACT. 

An  "accessory  contract"  Is  made  for  as- 
suring tbe  performance  of  tbe  prior  con- 
tract either  by  the  same  parties  or  by  oth- 
ers; sucb  as  suretyship,  mortgage,  and 
pledge.    Civ.  Code  La.  1900,  art  1771. 

ACCESSORY  DURING  THE  FACT. 

An  "accessory  during  tbe  fact"  is  a  per- 
son wbo  stands  by  without  interfering  or  giv- 
ing such  help  as  may  be  in  his  or  her  power 
to  prevent  a  criminal  offense  from  being  com- 
mitted. Mills'  Ann.  St  1891,. 8  1168.  An  in- 
dictment under  sucb  provision  which  fails  to 
show  that  it  was  in  tbe  power  of  tbe  de- 
fendant to  prevent  the  commission  of  a  crime 
without  placing  liimself  in  danger  is  insuf- 
ficient Farrell  v.  People,  46  Pac.  841,  842, 
8  Colo.  App.  524. 


ACCIDENT-ACCIDENTAL 

See  "Avoidable  Accident";  "Extraor- 
dinary Accident";  "Inevitable  Acd- 
dent";  "Pure  Accident";  "RaUway  Ac- 
cident"; "Simple  Accident";  "Unavoid- 
able Accident." 

See,  also,  "Casualty." 

Accidental  or  otherwise,  see  "Other- 
wise." 

Fortuitous  accident  see  "Portultoua.'* 

"An  accident  is  a  coming  or  falling;  an 
event  that  takes  place  without  (me's  foresight 
or  expectation;  an  event  which  proceeds 
from  an  unknown  cause,  and  therefore  not 
expected:  chance;  casualty;  contingency.** 
Webst  Diet  Henry  ▼.  Grand  Ave.  R.  Co., 
21  S.  W.  214,  216.  113  Mo.  525;  Burkhard  v. 
Travellers*  Ins.  Co.,  102  Pa.  262,  268,  48 
Am.  Rep.  205;  Grant  v.  Moseley,  29  Ala.  302, 
305;  Ripley  v.  Railway  Passengers*  Assur. 
Co.  (U.  S.)  20  Fed.  Cas.  823,  825;  Schneider 
V.  Provident  Life  Ins.  Co.,  24  Wis.  28,  30,  1 
Am.  Rep.  203;  Bacon  v.  United  States  Mut 
Ace.  Ass'n,  44  Hun,  599,  606. 

"Accident  is  defined  by  Worcester  to  be 
an  event  proceeding  from  an  unknown  cause, 
or  happening  without  the  design  of  tbe  agent; 
an  unforeseen  event;  Incident;  casualty; 
chance;  so  that  death  is  accidental  where 
tbe  Injury  was  not  designed  nor  tbe  danger 
known.**  Burkhard  ▼.  Travelers'  Ina.  Co., 
102  Pa.  262,  268,  48  Am.  Rep.  205. 

"Accidental**  means  "happening  by 
chance,  or  unexpectedly  taking  place  not  ac- 
cording to  the  usual  course  of  events ;  casual ; 
fortuitous.  We  speak  of  a  thing  as  acciden- 
tal when  It  falls  to  us  by  chance,  and  not 
in  tbe  regular  course  of  things,  as  an  acci- 
dental meeting,  accidental  advantage,"  etc 
North  America  Life  &  Accident  Ins.  Ca  v. 
Burroughs,  69  Pa.  (19  P.  F.  Smith)  43,  51, 
8  Am.  Rep.  212. 

An  "accident**  is  an  event  happening 
vdthout  the  concurrence  or  tbe  will  of  the 
person  by  whose  agency  it  was  caused;  any 
event  that  takes  place  without  one*s  fore- 
sight or  expectation;  anything  occurring  un- 
expectedly, or  without  known  or  assignable 
cause;  that  wliich  happens  without  one*s  di- 
rect intention.  The  opposite  of  accident  is 
design,  volition,  intent.  JEtna  Life  Ins.  Co. 
V.  Vandecar  (U.  S.)  86  Fed.  282,  285,  30  a 
C.  A.4a 

"Accident"  as  used  in  an  insurance  policy 
providing  for  insuring  against  accidents,  is 
to  be  construed  "in  its  ordinary  and  usual 
signification,  as  being  an  event  which  takes 
place  without  one's  foresight  or  expectation." 
Supreme  Council  Order  of  Chosen  Friends  v. 
Garrigus,  3  N.  K  818,  822.  104  Ind.  133,  54 
Am.  Rep.  298;  Western  Travelers*  Ace.  Ass*n 
V.  Holbrook  (Neb.)  94  N.  W.  816,  818.  It  is 
often  an  undesigned  and  unforeseen  occur- 
rence of  an  afilictlve  or  unfortunate  char- 
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ncter.    Western  Travelers*  Ace.  Ass'n  ▼.  Hoi- 
brook  (Neb.)  94  N.  W.  816,  8ia 

"Accidental,"  as  used  In  an  Insurance 
policy  providing  for  an  indemnity  whenever 
the  death  of  a  member  occurred  from  an  '*ae- 
cldental**  cause,  is  an  event  happening  with- 
out any  human  agency,  or,  if  happening 
through  human  agency,  an  event  which  un- 
der the  circumstances  is  unusual,  and  not 
expected,  to  the  person  to  whom  it  happens. 
Cames  v.  Iowa  Traveling  Men's  Ass'n,  76 
N.  W.  683,  684.  106  Iowa,  281,  68  Am.  St 
Rep.  306;  Feder  v.  Iowa  State  Traveling 
Men's  Ass'n,  78  N.  W.  252,  253,  107  Iowa. 
538,  43  L.  R.  A.  693,  70  Am.  St  Rep.  212; 
McGlinchey  v.  Fidelity  &  Casualty  Co.,  14 
AU.  13,  14.  80  Me.  251,  6  Am,  St  Rep.  190; 
Hey  V.  Guarantors'  Liability  Indemnity  Co., 
37  Atl.  402,  181  Pa.  220,  59  Am.  St  Rep. 
644;  American  Ace.  Co.  v.  Carson,  36  8.  W. 
169.  170,  99  Ky.  441;  Hutchcraft's  Bx'r  v. 
Travelers'  Ins.  Co.,  8  S.  W.  570,  571,  87  Ky. 
300, 12  Am.  St  Rep.  484;  Lovelace  v.  Travel- 
ers' Protective  Ass'n,  28  S.  W.  877,  878.  126 
Mo.  104.  80  L.  R.  A.  209,  47  Am.  St  Rep.  638; 
Accident  Ins.  Co.  of  North  America  v.  Ben- 
nett 16  S.  W.  723,  724,  90  Tenn.  (6  Pickle) 
256,  25  Am.  St  Rep.  685. 

An  "accident**  within  the  meaning  of 
an  Insurance  policy,  is  an  event  happening 
by  chance;  unexpectedly  taking  place;  not 
according  to  the  usual  course  of  things;  or 
not  as  expected.  Newman  v.  Railway  Offi- 
cials' &  Employ^'  Ace.  Ass'n,  42  N.  B.  650, 
651,  15  Ind.  App.  29;  Crandal  v.  Accident 
Ins.  Co.  (U.  S.)  27  Fed.  40,  42;  United  States 
Mut.  Ace.  Ass'n  v.  Barry,  9  Sup.  Ct  755,  759, 
131  U.  S.  100,  33  L.  Ed.  60;  Barry  v.  United 
States  Mut  Ace.  Ass'n  (U.  S.)  23  Fed.  712, 
714;  iEtna  Life  Ins.  Co.  v.  Vandecar  (U.  S.) 
86  Fed.  282,  285,  80  0.  a  A.  48;  Travelers' 
Ins.  Co.  V.  Selden  (U.  S.)  78  Fed.  285,  288, 
24  C.  C.  A.  92;  Konrad  v.  Union  Casualty  & 
Surety  Co.,  21  South.  721,  723,  49  La.  Ann. 
636;  Standard  Life  &  Ace.  Ins.  Co.  v.  Langs- 
ton.  30  S.  W.  427,  428.  60  Ark.  881;  Atlanta 
Ace.  Ass'n  V.  Alexander,  30  a  E.  939,  104  Ga. 
709.  42  L.  R.  A.  188.  If  a  result  is  such  as 
follows  from  ordinary  means,  voluntarily  em- 
ployed, in  a  not  unusual  or  unexpected  way, 
it  cannot  be  called  a  result  effected  by  acci- 
dental means;  but  If  the  act  preceding  the 
injury  is  something  unforeseen,  unexpected, 
unusual,  then  the  injury  has  resulted  through 
"accidental"  means.  Atlanta  Ace.  Ass'n  v. 
Alexander,  80  S.  E.  939,  104  Ga.  709,  42  L. 
R.  A.188. 

An  accident  is  an  unusual  or  unexpected 
result  attending  the  operation  or  performance 
of  a  usual  or  necessary  act  or  event  Hey 
V.  Guarantors'  Liability  Indemnity  Co.  (Pa.) 
40  Wkly.  Notes  Cas.  423,  424.  "An  unusual 
and  unexpected  result  attending  the  perform- 
ance of  a  usual  and  necessary  act"  Wll- 
Uams  ▼.  United  States  Mut  Ace.  Ass'n,  14  N. 
Y.  Sapp.  728,  730,  60  Hun,  580. 


Accidents  are  unforeseen,  unexpected, 
and  unthought  of  occurrences.  Breed  v. 
Glasgow  Inv.  Co.  (U.  S.)  92  Fed.  760,  764. 

An  accident  is  something  which  takes 
place  without  any  intelligent  or  apparent 
cause,  without  design,  and  of  course.  Mal- 
lory  V.  Travelers'  Ins.  Co.,  47  N.  Y.  52,  7 
Am.  Rep.  410;  Crandal  v.  Accident  Ins.  Co. 
(U.  8.)  27  Fed.  40,  42. 

An  accident  Is  the  result  of  an  unknown 
cause,  or  an  unusual  and  unexpected  result 
of  a  known  cause.  Crutchfield  v.  Richmond 
&  D.  R.  Co.,  76  N.  C.  820;  Ripley  v.  Railway 
Passengers'  Assur.  Co.  (U.  S.)  20  Fed.  Cas. 
823,  825;  Kalford  v.  Wilmington  &  W.  R.  Co., 
41  S.  E.  80G.  130  N.  C.  597;  Bailey  v.  Inter- 
state Casualty  Co.,  40  N.  Y.  Supp.  513,  515,  8 
App.  Dlv.  127. 

An  accident  is  the  happening  of  an  event 
without  the  design  and  aid  of  the  person, 
and  which  is  unforeseen.  Paul  v.  Travelers' 
Ins.  Co.,  112  N.  Y.  472,  478,  20  N.  E.  347, 
8  L.  R.  A.  448.  8  Am.  St  Rep.  758;  Williams 
V.  United  States  Mut  Ace.  Ass'n,  14  K.  Y. 
Supp.  728,  730,  60  Hun,  580;  Guldenklrch 
V.  Same,  6  N.  Y.  Supp.  428,  430;  iEtna  Life 
Ins.  Co.  V.  Vandecar  (U.  S.)  86  Fed.  282,  285, 
80  C.  C.  A.  48. 

An  accident  is  any  event  which  takes 
place  without  the  foresight  or  expectation 
of  the  person  acted  upon  or  affected  by  the 
event  Crandal  v.  Accident  Ins.  Co.  (U.  S.) 
27  Fed.  40, 42;  Ripley  v.  Railway  Passengers' 
Assur.  Co.  (U.  S.)  20  Fed.  Cas.  823,  825;  Prov- 
idence Life  Ins.  &  Inv.  Co.  v.  Martin,  32 
Md.  310,  315;  United  States  Mut  Ace.  Ass'n 
V.  Hubbell,  47  N.  E.  644^  546,  56  Ohio  St  516, 
40  L.  R.  A.  453. 

The  word  •'accident"  In  Its  popular 
meaning  means  *'a  casualty,  something  out 
of  the  usual  course  of  events,  and  which 
happens  suddenly  and  unexpectedly,  witliout 
any  design  on  the  part  of  the  person  injur- 
ed." Richards  v.  Travelers'  Ins.  Co.,  26  Pac. 
762,  763,  89  Cal.  170,  23  Am.  St  Rep.  455. 

"Accidental"  Is  that  which  happens  with- 
out design  or  expectation.  Williams  v.  Unit- 
ed States  Mut  Ace.  Ass'n,  14  N.  Y.  Supp. 
728,  730,  60  Hun.  580. 

The  term  "accident**  as  used  In  a  policy 
of  Insurance  against  bodily  injuries  sustained 
through  external,  violent,  and  accidental 
means,  means  happening  by  chance;  unex- 
pectedly taking  place;  not  according  to  the 
usual  course  of  things.  And  therefore  a  re- 
sult ordinarily  and  naturally  flowing  from 
the  conduct  of  the  party  insured  cannot  be 
said  to  be  accidental,  even  where  he  may 
not  have  foreseen  the  consequences.  Dozier 
V.  Fidelity  &  Casualty  Co.  of  New  York  (U. 
S.)  46  Fed.  446,  449.  13  L.  R.  A.  114. 

In  Cyc.  Law  &  Proc.  vol.  1,  249,  In  treat- 
ing of  accidents,  it  is  said:  "Where,  however, 
the  effect  la  not  the  natural  and  probable 
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consequence  of  the  means  which  produce  It 
—an  effect  which  does  not  ordinarily  follow 
and  cannot  be  reasonably  anticipated  from 
the  use  of  the  means,  or  an  effect  which  the 
actor  did  not  intend  to  produce  and  which 
he  cannot  be  charged  with  a  design  of  pro- 
ducing—It  Is  produced  by  accidental  means." 
Maryland  Casualty  Co.  v.  Hudglns  (Tex.)  72 
S.  W.  1047.  1049. 

According  to  lexicographers,  an  accident 
is  a  sudden,  unforeseen,  and  unexpected 
event  It  has  been  held  by  courts,  adopting 
this  or  any  similar  definition,  that,  where  a 
man  is  killed  by  robbers,  this  was  a  case  of 
death  by  accident,  in  the  sense  in  which  that 
word  is  used.  In  accident  Insurance  policies. 
So,  too,  it  has  been  held  that  death  from  a 
blow  struck  by  one  who  has  attempted  to 
blackmail  the  assured  was  an  accident  cov- 
ered by  an  accident  insurance  policy.  In 
these  and  in  all  like  oases  in  which  death 
occurs  by  violent  means,  external  to  the 
man,  and  against  or  without  intention  or 
concurrence  of  will  on  the  part  of  the  man, 
death  may  probably  be  called  an  accident 
A  learned  and  laborious  writer  states  the 
true  rule  for  determining  whether  injuries 
are  accidental.  With  great  simplicity,  clear- 
ness, and  strength,  Biddle  says:  "An  injury 
may  be  said  objectively  to  be  accidental, 
though  subjectively  it  is  not,  and,  if  it  oc- 
curs without  the  agency  of  the  insured,  it 
may  logically  be  termed  'accidental,'  though 
It  was  brought  about  designedly  by  another 
person."  Fidelity  &  Casualty  Co.  v.  Johnson, 
17  South.  2,  3,  72  Miss.  333.  30  L.  R.  A.  206 
(citing  Bid.  Ins.  vol.  2,  p.  780). 

When  something  unusual  occurs  which 
injures  an  employ^,  but  such  unusual  occur- 
rence is  not  even  inferentlally  the  result  of 
an  unusual  act  and  the  employer  has,  so 
far  as  he  is  concerned,  been  pursuing  his 
usual  course,  which  had  theretofore  been 
done  in  safety,  then  the  unusual  occurrence 
is  what  Is  called  an  "accident"  Wendall  v. 
Chicago  &  A.  R.  Co.,  76  S.  W.  689,  691,  100 
Mo.  App.  556. 

An  "accident"  is  an  event  from  an  un- 
known cause.  Thus,  where  plaintiff  was  in- 
jured while  unloading  a  car  load  of  tele- 
phone poles,  and  there  was  evidence  that 
the  method  of  unloading  was  the  usual  one, 
and  it  did  not  appear  that  there  was  any 
lack  of  the  necessary  hands,  or  that  the 
standards  on  the  cars  which  broke  were  in- 
ferior, and  everything  was  in  proper  con- 
dition, and  no  mishap  or  danger  anticipated, 
it  was  an  "accident"  Keck  v.  American  Tel- 
ephone &  Telegraph  Co.,  42  S.  E.  610,  131 
N.  C.  277. 

An  accident  is  an  event  from  an  un- 
known cause,  or  an  unusual  or  unexpected 
event  from  a  known  cause.  Thus,  where  a 
piece  of  iron  was  fastened  by  a  bolt  and  a 
nut,  and  another  workman  had  removed  the 
nut  but  had  not  taken  off  the  piece  of  iron, 


which  fell  while  plaintiff  was  working,  and 
injured  him,  such  iiljury  was  accidental,  for, 
while  the  cause  of  the  Injury  was  known, 
the  event  was  most  unusual  and  unexpected. 
It  was  almost  miraculous  that  a  piece  of  iron 
should  have  been  held  underneath  a  bumper 
to  which  it  was  fastened  after  tlie  support 
had  been  removed.  Ralford  v.  Wilmington 
&  W.  R.  Co.,  41  S.  B.  806.  130  N.  C.  597. 

The  necessity  for  additional  light  caused 
by  the  subsequent  construction  of  elevated 
railroads,  and  the  additional  expense  of  gas 
and  electric  lights  caused  by  a  combination 
of  the  gas  and  electric  light  companies,  do 
not  constitute  "accidents,"  or  casualties,  so 
as  to  authorize  a  further  appropriation  under 
Rev.  St  c.  24,  S  90,  providing  that  the  ex- 
penditure of  a  city  cannot  lawfully  exceed 
the  amount  provided  for  in  the  annual  ap- 
propriation bill,  unless  an  improvement  is 
necessitated  by  an  accident  or  casualty  hap- 
pening after  such  annual  appropriation  is 
made.  City  of  Chicago  y.  Nichols,  52  N.  £. 
S59,  360.  177  111.  97. 

Absence  of  negUgenoe. 

"An  accident  is  an  occurrence  to  which 
human  fault  does  not  contribute.  This  is  a 
restricted  meaning,  for  accidents  are  recog- 
nized as  occurrences  arising  from  the  care- 
lessness of  man."  Nave  v.  Flack,  90  Ind. 
205,  210,  46  Am.  Rep.  205  (quoting  Browne, 
Jud.  Interp.  4). 

'*That  which  is  an  accident  in  the  law 
is  something  that  occurs  after  the  exercise 
of  a  care  that  the  law  requires  to  be  exer- 
cised to  prevent  the  occurrence."  l/nlted 
States  V.  Boyd  (U.  B.)  45  Fed.  851,  855. 

"Accident"  la  defined  as  an  event  hap- 
pening unexpectedly  and  without  fault  Os- 
borne V.  Van  Dyke,  85  N.  W.  784,  785,  113 
Iowa,  557  (citing  Leame  v.  Bray,  8  Bast 
593);  Kellar  v.  Shippee,  45  IlL  App.  877,  381. 

Accident  is  any  casualty  which  could  not 
be  prevented  by  ordinary  care  and  diligence. 
Armijo  V.  Abeytia,  25  Pac.  777,  781.  5  N.  M. 
533. 

Accident  Is  an  occurrence  which  human 
prescience  and  prudence  cannot  foresee  or 
forestall.  St  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Bamett  45  S.  W.  550.  551,  65  Ark.  255. 

Where  both  parties  used  ordinary  care, 
then  a  misfortune  to  one  was  an  accident 
without  the  fault  of  either,  and  the  law  must 
rest  where  the  misfortune  placed  it  Aurora 
Branch  R.  Co.  v.  Grimes,  13  IlL  (3  Peck)  585, 
587. 

To  make  an  accident  or  casualty,  or,  as 
the  law  sometimes  states  it,  an  inevitable  ac- 
cident it  must  be  such  an  accident  as  the 
defendant  could  not  have  avoided  by  the  use 
of  the  kind  and  degree  of  care  necessary  to 
the  exigency  and  in  the  circumstances  in 
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which  he  was  placed.    Brown  v.  Kendall,  60 
Biaaa.  (6  Cuah.)  292,  29G. 

An  accident  snfflclent  to  excuse  a  col- 
lision on  the  highway  exists  only  where  the 
collision  was  unavoidable  and  entirely  with- 
out the  fault  of  the  defendant.  Thus,  where 
defendant  rode  a  young  and  spirited  horse 
without  a  curb  chain,  and  pulled  the  wrong 
rein, 'It  was  not  an  accident  Center  y.  Fin- 
ney (N.  Y.)  17  Barb.  94,  98. 

"Accident,"  in  Jurisprudence,  means  not 
merely  inevitable  casualty  or  act  of  God,  but 
rather  such  unforeseen  events,  mishaps, 
losses,  or  omissions  as  are  not  the  result  of 
any  neglect  of  his  or  misconduct  in  the 
party  who  seeks  relief.  Alexander  v.  Bailey, 
70  Tenn.  (2  Lea)  636,  639. 

Bev.  St  §§  4386,  4388  [U.  S.  Comp.  St 
1901,  pp.  2995,  2996],  forbidding  interstate 
carriers  of  animals  to  confine  them  more 
than  a  certain  length  of  time  without  un- 
loading for  water, 'etc.,  unless  prevented  by 
storm  or  "other  accidental  causes,"  means 
other  unavoidable  accidental  causes,  so  that 
an  eifect  attributable  to  the  negligence  of 
the  carrier  is  not  an  unavoidable  accident 
Newport  News  &  M.  Val.  Co.  ▼.  United 
States  (U.  S.)  61  Fed.  488,  490,  9  0.  C.  A. 
579. 

"Death  by  accident"  la  where  one  Is  en- 
gaged in  doing  a  lawful  act  and  unfortunate- 
ly kills  another.  A  familiar  example  is  where 
a  person  ia  using  a  hatchet  in  a  lawful  man- 
ner, and  it  flies  off  the  handle  and  kills 
another.  This  is  pure  accident  and  not  pun- 
ishable. To  justify  a  verdict  of  not  guilty 
on  the  ground  of  accident  It  must  appear  to 
the  Jury  from  the  proof  before  them  that 
the  act  done  was  the  unfortunate  result  of  a 
perfectly  lawful  act  in  itself,  done  with  rea- 
sonable care  and  regard  for  the  lives  and  per- 
sons of  others.  If  there  be  any  negligence  or 
want  of  proper  care,  the  loss  of  life  or  injury 
to  the  person  cannot  be  said  to  be  purely  ac- 
cidental, but  partly  the  consequence  of  the 
default  of  the  individual  killing  the  other, 
and  therefore  subject  to  indictment  for  the 
casualty.  State  v.  Becker  (DeL)  33  Atl.  178, 
180. 

"Accident"  as  used  In  reference  to  an  In- 
Jury  to  a  shipment  of  freight,  where  the  bill 
of  lading  relieves  the  carrier  from  liability 
for  loss  except  for  its  own  negligence,  is  to 
be  construed  to  mean  "such  happenings  as 
the  exercise  of  pfoper  care  would  have  pre- 
vented." Pennsylvania  R.  Co.  v.  Ralordon, 
13  Atl.  824,  326,  119  Pa.  577,  4  Am.  St  Rep. 
670. 

A  fire  is  accidental,  and  there  is  no  lia- 
bility on  the  person  kindling  such  fire  on  his 
premises  for  damages  caused  by  the  spread 
thereof,  unless  there  is  negligence  in  Its 
kindliog  or  guarding.  Read  v.  Pennsylvania 
R.  Co..  44  N.  J.  Law  (15  Vroom)  280,  282; 
Doxr  V.  Harkness,  10  Ati.  400,  402,  49  N.  J. 
1  Wds.  &  P.— 5 


Law  (20  Vroom)  671,  60  Am.  Rep.  666;  Webb 
V.  Rome,  W.  &  O.  R.  Co.,  49  N.  Y.  420,  427, 
10  Am.  Rep.  389;  Brummit  v.  Fumess,  27  N. 
E.  656,  658,  1  Ind.  App.  401,  60  Am.  St  Rep. 
215;  Filliter  ▼.  Phlppard,  11  Adol.  &  Bl.  (N. 
S.)-347,  857;  Lothrop  v.  Thayer,  138  Mass. 
466,  470,  52  Am.  Rep.  286. 

An  instruction,  in  a  personal  Injury  case, 
that  If  the  jury  believed  that  the  injuries 
sustained  by  the  plaintiff  were  merely  the 
result  of  accident,  then  the  verdict  should 
be  for  defendant,  was  not  erroneous  on  the 
ground  that  the  use  of  the  word  "accident" 
eliminated  the  question  of  negligence.  Henry 
V.  Grand  Ave.  Ry.  Co.,  113  Mo.  626,  637,  21 
S.  W.  214. 

Ghmnoe  disttnsnislfteiL 

There  is  a  wide  difference  between 
chance  and  accident;  the  one  is  the  inter- 
vention of  some  unlooked  for  circumstance 
which  prevents  an  expected  result  and  the 
other  is  the  uncalculated  effect  of  mere  luck. 
In  fact  pure  chance  consists  in  the  entirs 
absence  of  all  the  means  of  calculating  re- 
sults, and  an  accident  is  the  unusual  preven- 
tion of  an  effect  naturally  resulting  from 
the  means  employed.  That  the  fleetest  horse 
sometimes  stumbles  in  the  race  course  and 
leaves  the  victory  to  its  more  fortunate  an- 
tagonist is  the  result  of  accident,  but  the 
gambler  whose  success  depends  on  the  play- 
ing of  the  cards  or  the  throwing  of  dice  trusts 
his  fortune  to  chance.  Harless  v.  United 
States  (Iowa)  Morris,  169, 173. 

As  injury. 

In  an  action  for  injuries  caused  by  the 
derailment  of  a  car,  the  court  charged  that, 
in  order  to  bar  the  plaintiff,  the  defendant 
must  show  that  some  negligence  of  the  plain- 
tiff contributed  to  the  ''accident"  in  such  a 
way  that  if  the  plaintiff  had  not  been  negli- 
gent the  "accident"  would  not  have  happen- 
ed, and  refused  to  charge  that  if  plaintiff 
was  guilty  of  any  negligence  contributing 
to  the  "injury"  for  which  recovery  is  sought 
he  cannot  recover.  It  was  argued  that  the 
use  of  the  word  "accident"  instead  of  the 
word  "injury"  was  erroneous,  the  argument 
being  that  the  word  "accident"  referred  to 
the  derailment,  while  the  "injury"— that  Is, 
the  wounding  of  plaintiff— occurred  by  the 
fall  of  the  car  to  the  bottom  of  the  embank- 
ment It  was  held  that  the  terms  with  re- 
spect to  causation  are  practically  indistin- 
guishable. If  the  derailment  was  not  caus- 
ed by  the  air  brakes  being  uncoupled,  nei- 
ther was  the  fall  of  the  car  from  the  bank  so 
caused.  So  that,  for  the  purpose  of  the  case, 
it  was  proper  to  treat  "accident"  and  "injury" 
as  synonymous.  Smith  v.  Erie  R.  Co.,  52  Atl 
034,  638,  67  N.  J.  Law,  636,  59  L.  R.  A. 
302. 

The  term  "accident"  includes  not  only 
the  injury  resulting  therefrom,  but  the  at- 
tendant  circumstances.    Griflen   v.    Manice, 
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59  N.  B.  925,  928,  166  N.  Y.  188,  52  L.  B.  A. 
922,  82  Am.  St.  Rep.  690. 

latent  azolndeiL 

The  word  "accidental*'  in  an  accident  in- 
surance policy,  in  reference  to  accidental  in- 
juries, means  not  brought  about  by  the  pur- 
pose or  Intention  of  Insured.  Duncan  v.  Pre- 
ferred Mut.  Ace.  Ass'n  of  N.  Y.,  18  N.  Y. 
Supp.  620,  621,  59  Super.  Ct  (27  Jones  &  S.) 
145. 

The  word  "accident,"  when  used  to  ex- 
press a  result  produced  by  human  action.  Is 
generally,  if  not  universally,  understood  to 
mean  a  thing  done  or  disaster  caused  or  pro< 
duced  without  design  or  intention.  The  Blue 
Wing  V.  Buckner,  51  Ky.  (12  B.  Mon.)  246, 
250. 

An  injury  not  anticipated,  and  not  nat- 
urally to  be  expected  as  a  probable  result,  by 
the  insured,  though  Intentionally  inflicted  by 
another,  is  "accidental"  within  the  terms  of 
the  policy.  Collins  y.  Fidelity  &  Casualty 
Co.,  63  Mo.  App.  253-256. 

"Accidental  means,"  within  the  meaning 
of  an  accident  policy,  stipulating  that  it  only 
covers  injuries  effected  by  external,  violent, 
and  accidental  means,  but  which  does  not  in 
terms  provide  against  a  recovery  if  the  death 
is  caused  by  injury  intentionally  inflicted  by 
the  insured  or  any  other  person,  applies  to 
an  injury  not  anticipated  nor  naturally  to 
be  expected  by  the  insured,  though  intention- 
ally inflicted  by  another.  Accident  Ins.  Co. 
V.  Bennett,  16  S.  W.  723,  724,  90  Tenn.  256* 
25  Am.  St  Rep.  685. 

An  "accident,"  as  the  term  is  commonly 
understood,  is  an  occurrence  which  is  not  in- 
tended, and  therefore  a  thing  which  is  done 
intentionally  is  not  done  accidentally.  But 
the  term  in  an  accident  policy  limiting  the  in- 
surer's liability  has  a  narrower  meaning,  and 
applies  only  to  the  conduct  of  the  insured. 
Thus,  a  murderous  assault  resulting  in  se- 
rious injury  to  insured  is  an  accident,  though 
the  injuries  were  Intended  to  be  Inflicted  by 
assailant  Phelan  v.  Travelers*  Ins.  Co.,  38 
Mo.  App.  640,  645. 

An  accident  insurance  policy  providing 
that  it  did  not  insure  against  death  or  dis- 
ablement arising  from  anything  "accidentally 
inhaled"  should  be  construed  to  include  in- 
haling illuminating  gas  which  accidentally 
escaped  into  an  hotel  room  where  the  insured 
was  sleeping.  The  words  "accidentally  in- 
haled** do  not  apply  to  the  voluntary  and  in- 
telligent act  in  inhaling  of  an  ansesthetic  in 
aid  of  a  surgical  operation.  Mennelly  v.  Em- 
ployers' Liability  Assur.  Corp.,  25  N.  Y.  Supp. 
230,  231,  72  Hun,  477. 

As  mistake. 

An  accident  is  an  unforeseen  or  unexpect- 
ed event  of  which  the  party*s  own  conduct  is 
not  the  proximate  cause,  and  hence  the  de- 


scription of  a  block  by  one  number,  while 
the  grantor's  deeds  described  another  block 
by  the  same  number,  is  an  "accident"  within 
the  meaning  of  the  term.  West  Portland 
Homestead  A8S*n  v.  Lownsdale  (U.  S.)  17 
Fed.  614,  616. 

Bev.  St  c.  62,  f  21,  provides  that  when 
any  testator  shall  omit  to  provide  in 
his  will  for  any  of  his  children  they  shall 
take  the  same  as  if  he  had  died  intestate^ 
unless  it  shall  appear  that  the  omission  waa 
intentional,  and  not  occasioned  by  "mistake 
or  accident"  Held,  that  the  word  "accident" 
means  a  mistake,  an  accident  in  the  expres- 
sion of  the  will  or  in  its  transcription,  and 
does  not  imply  such  an  accident  as  would 
or  might  have  caused  the  testator  to  enter- 
tain a  different  intention  from  that  which 
omission  from  the  will  would  show.  Hurley 
V.  O'Sullivan,  137  Mass.  86,  89.  Under  a  like 
statute  it  was  held  that  accident  meant  where 
the  testator  had,  through  forgetf ulness  or  er- 
ror, omitted  to  bestow  anything  on  the  child. 
Lorings  v.  Marsh,  73  U.  S.  (6  WaU.)  337,  350. 
18  L.  Bd.  802. 

The  terms  "accident"  and  "mistake"  may 
not  import  the  same  thing,  and  therefore  it 
cannot  be  argued  that  the  use  of  the  word 
"mistake"  in  provision  in  the  eighty-fourth 
section  of  the  act  of  March  22,  1809,  provid- 
ing that  goods  entered  in  the  office  of  the  col- 
lector under  a  false  denomination  by  "acci- 
dent*' or  "mistake"  shall  not  be  forfeited, 
imports  a  mistake  of  law;  and  where  it  ap- 
pears that  sugar  was  vTrongfully  entered  as 
"reflned  sugar,"  without  any  casualty  or  any 
unforeseen  or  unexpected  occurrence  which 
caused  the  use  of  this  denomination,  it  cannot 
be  said  that  it  was  so  entered  by  "accident" 
United  States  v.  Eighty-five  Hogsheads  of 
Sugar  (U.  S.)  25  Fed.  Cas.  991,  995. 

As  neslis«>^oo« 

"Accident,"  as  used  in  a  narrow  sense, 
does  not  refer  to  the  result  of  actionable 
negligence,  but  it  is  commonly  used  without 
any  qualifying  word  in  speaking  of  such  re- 
sult and  so  may  refer  to  the  result  of  neg- 
ligence. Ullman  v.  Ctiicago  &  N.  W.  By. 
Co.,  88  N.  W.  41,  46,  112  Wis.  150,  88  Am. 
St  Bep.  049. 

The  opposite  to  "accident"  is  said  not 
to  be  "negligence,"  but  "design."  If  acci- 
dent and  negligence  be  not  opposites,  we 
cannot  regard  them  as  identical  without  con- 
founding cause  and  effect.  Accident  and  Its 
synonyms,  "casualty"  and  "misfortune,"  may 
proceed  or  result  from  negligence  or  other 
cause,  known  or  unknown.  McCarty  v.  New 
York  &  B.  B.  Co.,  30  Pa.  (6  Casey)  247,  251. 

"An  accident  is  an  event  from  an  un- 
known cause,  or  an  unusual  and  unexpected 
event  from  a  known  cause;  chance;  cas- 
ualty. As  if  a  railroad  bed  be  in  good  order, 
and  the  engines  and  cars  in  good  order,  and 
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the  engineer  and  other  attendants  be  skill- 
ful and  careful,  and  yet  a  rail  breaks,  the 
train  is  crushed,  and  the  employ^  and  pas- 
sengers are  killed,  that  is  an  unusual  and  un- 
expected event  from  a  known  cause— an  ac- 
cident. But  if  the  track  be  out  of  order,  and 
the  engine  worn  and  unmanageable,  and  on 
account  thereof  there  be  a  like  result  as 
above  stated  on  a  good  road,  that  is  not 
an  unexpected  event,  but  a  usual  and  an 
expected  event  from  such  a  cause,  which  is 
not  an  accident,  but  which  is  negligence." 
Cnitchfleld  v.  Richmond  &  D.  R.  Co.,  76  N. 
C.  320,  322. 

An  accident  Is  a  result  the  inducing 
cause  of  which  was  not  put  in  motion  by 
the  voluntary  and  intentional  act  of  the  per- 
son injured.  It  does  not  matter  in  this  con- 
nection that  negligence  even  may  be  made  to 
appear.  If  involuntary  and  unintentional, 
the  result  cannot  be  characterized  otherwise 
than  as  an  "accident."  Payne  v.  Fraternal 
Ace.  Ass*n  of  America,  03  N.  W.  361»  862,  119 
Iowa,  342. 

Violent,  aztemal  agonoy. 

"Death  as  the  result  of  accident  imports 
an  external  and  violent  agency  as  the  cause." 
Healey  v.  Mutual  Ace.  Ass'n,  25  N.  E.  52,  133 
lU.  556,  9  L.  R.  A.  371,  23  Am.  St  Rep.  637; 
Miller  V.  FideUty  &  Casualty  Co.  (U.  S.)  97 
Fed.  836;  Western  Commercial  Travelers' 
Ass'n  V.  Smith  (U.  S.)  85  Fed.  401,  405,  29 
C.  C.  A.  223,  40  L.  R.  A.  653;  Atlanta  Ace. 
Ass*n  V.  Alexander,  30  S.  £.  939,  104  Ga. 
709,  42  L.  R.  A.  188 ;  Maryland  Casualty  Co. 
V.  Hudglns  (Tex.)  72  S.  W.  1047,  1049;  Ba- 
con V.  United  States  Mut  Ace.  Ass'n,  25  N. 
E.  399,  123  N.  Y.  304,  9  h.  R.  A.  617,  20  Am. 
St  Rep.  748. 

In  its  popular  sense  the  term  "accldenf* 
signifies  an  event  or  occurrence  which  hap- 
pens unexpectedly  from  the  uncontrollable 
operations  of  nature  exclusively,  or  an  event 
resulting  undesignedly  and  unexpectedly 
from  human  agency  alone,  or  an  event  re- 
sulting from  the  Joint  operation  of  both  of 
the  foregoing  agencies.  Conner  v.  Citizens' 
St  R.  Co.,  45  N.  B.  662,  664,  146  Ind.  430; 
Morris  v.  Piatt  32  Conn.  75,  85. 

An  "accident"  in  its  application  to  in- 
surance policies,  has  been  defined  as  an  in- 
Jury  which  happened,  by  reason  of  some 
violence,  casualty,  or  vis  major,  to  the  as- 
sured, without  his  design  or  consent  or  vol- 
untary co-operation.  Equitable  Ace.  Ins.  Co. 
V.  Osbom,  9  South.  869,  870,  90  Ala.  201,  13 
L.  R.  A.  267. 

The  term  "accident,"  in  the  provision  of 
Louisiana  Code  relative  to  abatement  of 
rents  caused  by  the  loss  of  crops  through 
"accident"  was  construed  as  having  the 
meaning  of  fortuitous  event  or  irresistible 
force.  Viterbo  v.  Friedlander.  7  Sup.  Ct  962, 
073, 120  U.  S.  707,  30  U  Ed.  776. 


Some  violence,  casualty,  or  vis  major  Is 
necessarily  involved  in  the  term  "accident" 
It  means  an  injury  which  happened  by  rea- 
son of  some  violence  or  casualty,  without 
any  design,  consent  or  voluntary  co-oper- 
ation. Crandal  v.  Accident  Ins.  Co.  (U.  S.) 
27  Fed.  40,  42. 

Willful  dlstiagvlaliod. 

See  "Willful,  Willfully.* 

Affray  or  alteroatioii. 

"Accident"  as  used  in  the  relief  fund 
laws  of  a  mutual  benefit  accident  association, 
means  simply  an  event  that  takes  place  with- 
out one's  foresight  or  expectation,  and  one 
may  be  injured  in  a  common-law  affray  and 
yet  be  entitled  to  recover  as  for  an  Injury 
by  accident  providing  that  it  does  not  ap- 
pear that  he  is  in  fault  Supreme  Counsel 
Order  of  Chosen  Friends  v.  Garrlgus,  3  N. 
B.  818,  822,  104  Ind.  133,  54  Am.  Rep.  298. 

A  policy  of  insurance  relating  to  injury 
or  death  effected  through  external,  violent 
and  "accidental"  means  covers  the  instance 
where  the  insured  was  shot  by  another  while 
engaged  in  an  altercation,  the  insured  being 
at  the  time  unarmed.  Robinson  v.  United 
States  Mut  Ace.  Ass'n  (U.  S.)  68  Fed.  825, 
826. 

Where  the  insured  came  to  his  death  in 
an  altercation  which  he  brought  on  himself, 
but  there  was  nothing  to  Indicate  that  at 
such  time  the  insured  had  any  cause  to  think 
death  would  result  such  death  is  within 
the  provisions  of  a  policy  insuring  against 
death  by  accident  Lovelace  v.  Travelers' 
Protective  Ass'n,  28  S.  W.  877,  879,  126  Mo. 
104,  30  li.  R.  A.  209,  47  Am.  St  Rep.  638. 

A  benefit  certificate  insuring  against 
"death  by  accident"  does  not  cover  a  case 
where  the  assured  was  shot  in  a  quarrel  in 
which  he  was  the  aggressor  and  violently  at- 
tacked his  adversary  with  a  pistol,  accom- 
panying the  act  with  the  exclamation  that 
he  must  liave  revenge,  and  warning  his  ad- 
versary to  **put  himself  in  shape."  Talia- 
ferro V.  Travelers'  Protective  Ass'n  (U.  S.) 
80  Fed.  368,  25  C.  a  A.  494. 

Bodily  injury  or  strain. 

The  bursting  of  an  artery  in  attempting 
to  close  the  shutters  of  a  window  will  not  be 
held  to  be  accidental.  Feder  v.  Iowa  State 
Traveling  Men's  Ass'n,  78  N.  W.  252,  253,  107 
Iowa,  538,  43  L.  R.  A.  693,  70  Am.  St  Rep. 
212. 

"Accidental  injury,"  as  used  in  an  insur- 
ance policy  against  death  resulting  from  "ac- 
cidental injury,"  construed  to  include  an 
accidental  strain  resulting  in  death.  North 
America  Life  &  Accident  Ins.  Co.  v.  Bur- 
roughs, 69  Pa.  (19  P.  F.  Smith)  43,  51,  8  Am. 
1  Rep.  212. 
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The  rupture  of  a  blood  vessel  In  the 
stomach  of  insured,  from  which  death  en- 
sued, caused  by  a  sudden  wrench  from  an 
engine,  was  an  accident  within  the  meaning 
of  a  policy  insuring  against  death  from  in- 
juries sustained  by  external,  violent,  and  ac- 
cidental means.  Standard  Life  &  Accident 
Ins.  Co.  V.  Schmaltz,  53  S.  W.  49,  52,  66  Ark. 
588,  74  Am.  St  Rep.  112. 

The  term  applies  to  a  death  resulting 
in  an  hour  from  a  physical  and  mental  shock 
received  in  a  runaway,  though  the  person 
dying  receives  no  outward  bruises,  and 
therefore  a  recovery  may  be  had  on  an  ac- 
cident policy  insuring  against  accidental 
death.  McGlinchey  v.  Fidelity  &  Casualty 
.Co.,  14  Atl.  13,  16,  80  Me.  251,  6  Am.  St  Rep. 
190. 

Whether  an  injury  caused  by  the  Jar- 
ring of  a  buggy  while  Insured  was  inserting 
a  hypodermic  needle,  thereby  causing  it  to 
penetrate  more  deeply,  was  accidental  with- 
in the  meaning  of  an  insurance  policy  in- 
suring against  injuries  caused  by  external, 
violent  and  accidental  means,  was  a  ques- 
tion for  the  jury.  Bailey  v.  Interstate  Cas- 
ualty Co.,  40  N.  Y.  Supp.  513»  515,  8  App.  DiT. 
127. 

The  death  of  an  insured  from  septic  peri- 
tonitis resulting  from  an  inflammation  of  the 
appendix,  caused  by  the  regular  movement 
of  the  psoas  muscle  while  riding  a  bicycle, 
was  not  a  death  from  an  "accidental"  cause, 
within  the  meaning  of  such  word  in  a  policy 
on  his  life.  Appel  v.  iGtna  Life  Ins.  Co.,  83 
N.  Y.  Supp.  238,  240,  86  App.  Div.  83. 

Business  misfortunes. 

"Accident,"  as  used  in  the  statute  re- 
lieving a  defendant  of  imprisonment  for  debt 
in  case  he  is  prevented  from  paying  the  debt 
by  accident  does  not  iDclude  ordinary  busi- 
ness misfortunes.  Langdon  v.  Bowen,  46 
VtL  512,  516. 

Collision. 

Where  two  parties  driving  on  a  highway 
exercise  due  care,  and  each  keep  to  the  right 
but  a  collision  occurred  because  of  a  stand- 
ing team,  it  constitutes  an  accident  without 
negligence  or  fault  Strouse  v.  Whittlesey, 
41  Conn.  559,  561. 

Disease. 

"Accidental  death,"*  as  used  in  an  acci- 
dent policy,  construed  not  to  include  death 
resulting  from  malignant  pustules  caused  by 
the  infection  on  the  body  of  putrid  animal 
matter  containing  poisonous  bacillus  an- 
thrax, since  such  death  is  the  result  of  a  dis- 
ease, and  not  of  accident  Bacon  v.  United 
States  Mut  Ace.  Ass'n,  25  N.  B.  399,  123  N. 
Y.  304,  9  L.  R.  A.  617,  20  Am.  St  Rep.  748 
(reversing  Bacon  v.  United  States  Mut  Ace. 
Assur.  Ass'n,  50  Hun,  605,  606,  8  N.  Y.  Supp. 
237), 


"External,  violent  and  accidental 
means,"  within  the  meaning  of  insurance 
policies  against  death  by  such  means,  does 
not  apply  to  the  death  of  one  subject  to 
epileptic  fits,  who  was  found  dead  in  the 
plunge  bath  in  an  almost  direct  standing  po- 
sition, although  he  has  an  abrasion  between 
his  eyes  and  the  side  of  his  head,  in  view 
of  medical  evidence  that  the  entrance  into 
the  bath  of  one  of  his  then  condition  would 
be  likely  to  result  in  an  epileptic  attack,  and 
that  the  fall  or  blow  which  caused  the  abra- 
sion or  bruise  was  not  sufficient  to  have 
caused  death.  Tennant  v.  Travelers'  Ins.  Co* 
(U.  S.)  31  Fed.  322,  326. 

Injuries  caused  by  a  fall  due  to  a  tem- 
porary and  unexpected  disorder  are  "violent 
external,  and  accidental,"  within  the  mean- 
ing of  such  words  in  an  insurance  policy. 
Meyer  v.  Fidelity  &  Casualty  Co.,  65  N.  W. 
328,  96  Iowa,  378,  59  Am.  St  Rep.  874. 

In  an  action  on  an  "accident"  insurance 
policy,  the  evidence  showed  that  the  death 
of  assured  was  produced  by  blood  poison, 
and  that  this  was  occasioned  by  the  inocu- 
lation into  a  wound  on  his  band  of  some  poi- 
sonous substance  at  or  very  soon  after  the 
wound  was  made.  The  court  said:  "If  the 
inoculation  occurred  at  the  time  the  wound 
was  made,  so  that  it  was  in  fact  a  part  of 
the  accident,  I  see  no  reason  why  the  death 
might  not  be  attributed  to  the  accident  as 
the  sole  and  proximate  cause,  although  blood 
poisoning  ensued. «  The  latter  would  be  pro- 
duced by  the  accident"  Martin  v.  Equita- 
ble Ace.  Ass'n,  16  N.  Y.  Supp.  279-281,  61 
Hun,  467. 

Dro^vnins* 

"Death  by  accident"  la  defined  as  an 
unexpected  event,  not  according  to  the  usual 
course  of  things.  Applying  this  definition, 
it  has  been  held  that  where  a  person  is 
drowned  while  bathing  it  is  an  accidental 
death,  although  no  probf  is  offered  of  the 
circumstances.  Konrad  v.  Union  Casualty  & 
Surety  Co.,  21  South.  721,  723,  49  La.  Ann.  636 
(citing  Trew  v.  Assurance  Co.,  6  Hurl.  &  N. 
839). 

"External,  violent  and  accidental 
means,"  within  the  meaning  of  an  accident 
policy,  includes  involuntary  death  by  drown- 
ing, though  caused  by  a  temporary,  physical 
trouble,  which  was  entirely  unusual  and  un- 
common, whereby  deceased  falls  into  the 
water.  Manufacturers*  Accident  Indemnity 
Co.  V.  Dorgan  (U.  S.)  58  Fed.  945,  954^  7  a 
a  A.  581.  22  L.  R.  A.  620. 

Explosion. 

A  policy  insuring  a  mill  against  ''acci- 
dents" and  explosions  of  a  certain  nature 
should  not  be  construed  to  include  only  ex- 
plosions of  the  kind  stipulated  in  the  policy, 
but  is  used  in  its  ordinary  sense  as  meaning 
any  unusual  occurrence,  unpremeditated,  and 
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beyond  the  control  of  men,  so  as  to  Include 
explosions  of  a  difPerent  nature  and  from  oth- 
er causes  than  those  specifically  named. 
Chicago  Sugar-Refining  Co.  v.  American 
Steam-Boller  Co.  (U.  S.)  48  Fed.  198.  200. 

Floods. 

A  flood  Is  an  "accident"  within  the 
meaning  of  a  policy  Insuring  against  loss 
arising  from  "accident"  except  by  fire  or 
lightning.  Hey  v.  Guarantors'  Liability  In- 
demnity Co.,  37  Atl.  402,  181  Pa.  220,  59  Ahl 
St.  Rep.  644;  Hey  v.  Guarantors*  Liability 
Indemnity  Co.  (Pa.)  40  Wkly.  Notes  Cas.  423, 
424. 

HanetnS  or  shootlaK  by  tliird  persons. 

An  insurance  policy,  insuring  against  In- 
juries by  extraordinary  violence  and  "acci- 
dental means,"  means  an  injury  unforeseen, 
unexpected,  not  brought  about  through  the 
insnred*s  agency  designedly,  or  was  without 
bis  foresight,  or  was  a  casualty  or  mishap 
not  intended  to  befall  him.  A  person  who  is 
unexpectedly  shot  by  another  without  cause 
or  provocation  la  injured  by  accidental  means 
within  such  policy.  American  Accident  Co. 
▼.  Carson,  36  S.  W.  169,  170,  99  Ky.  441,  84 
I..  B.  A.  301,  59  Am.  St.  Rep.  473. 

It  will  not  do  to  say  that  because  a  des- 
I>erado  waylays,  assails,  and  wounds  a  mem- 
ber Intentionally,  that  wounding  is  not  an 
accident  to  the  member  within  the  meaning 
of  the  laws  of  the  order.  Supreme  Council 
Order  of  Chosen  Friends  v.  Garrigus,  104  Ind. 
133,  140,  3  N.  B.  818,  64  Am.  Rep.  298. 

An  assault  made  upon  insured  by  per- 
sons who  have  waylaid  him  in  order  to  rob 
him  Is  an  accident  Ripley  v.  Railway  Passen- 
gers' Assur.  Co.  (U.  S.)  20  Fed.  Cas.  823,  825. 

"Accidental,  external,  and  violent 
means,"  within  the  meaning  of  a  life  or  ac- 
cident policy  Insuring  against  such  injuries, 
covers  the  case  of  a  person  who  was  unex- 
pectedly shot  by  another  without  cause  or 
provocation.  Thus,  where  one  was  waylaid 
and  assassinated  for  the  purpose  of  robbery. 
Ills  death  was  held  to  have  been  caused 
through  accidental,  external,  and  violent 
means.  Hutchcraft's  Ex'r  v.  Travelers'  Ins. 
Co.,  8  S.  W.  670,  572,  87  Ky.  300,  12  Am.  St. 
Rep.  484.  So  death  by  hanging  at  the  hands 
of  a  mob  was  held  to  be  an  accident  within 
the  meaning  of  a  policy  against  injuries 
through  violent,  external,  and  accidental 
means.  Fidelity  &  Casualty  Co.  v.  Johnson 
(Miss.)  17  South.  2.  So  the  death  of  a  per- 
son who  is  shot  by  one  whom  he  is  trying 
to  eject  by  force  from  a  hotel  ofllce  is  a 
death  by  accident,  and  not  a  risk  voluntarily 
assumed,  when  he  makes  the  attempt  with- 
out knowing  that  the  other  person  is  armed. 
Lovelace  v.  Travelers*  Protective  Ass*n,  28 
8.  W.  877,  879»  126  Mo.  104,  30  L.  R.  A.  209, 
47  Am.  St  Rep.  895;    Railway  Officials*  & 


Employees'  Ace.  Ass'n  v.  Drummond,  76  N. 
W.  562,  563,  56  Neb.  235. 

It  does  not  absolutely  exclude  the  idea 
of  design  on  the  part  of  any  person,  as,  for 
instance,  injuries  received  by  the  victim  of 
a  highway  robbery,  though  designed  by  the 
robber,  are  unexpected  and  without  design 
on  the  part  of  the  person  insured,  and  are  as 
to  him  an  "accident."  Richards  v.  Travel- 
ers' Ins.  Co.,  26  Pac.  762,  763,  89  Cal.  170,  28 
Am.  St.  Rep.  455. 

£ioaa  by  theft. 

Code,  S  31,  declaring  that  suit  may  be 
brought  on  a  bond  which  has  been  lost  or 
destroyed  "by  accident,"  apparently  Includes 
any  loss  of  the  paper  not  willfully  caused  by 
the  owner,  certainly  including  a  loss  by 
theft  Mobile  County  v.  Sands,  29  South.  26, 
29,  127  Ala.  498. 

Poison  or  aufPooatioii. 

An  accident  policy,  providing  that  an  in- 
surer should  not  be  liable  for  bodily  injuries 
effected  through  external,  violent,  and  acci- 
dental means,  construed  not  to  Include  death 
caused  by  taking  an  overdose  of  opium. 
Bayless  v.  Travellers'  Ins.  Co.  (U.  S.)  2  Fed. 
Cas.  1077,  1078. 

"Accidental  means,"  as  used  in  an  ao- 
ddent  policy  providing  that  the  Insurer 
should  only  be  liable  for  injuries  caused  by 
external,  violent,  and  accidental  means,  con- 
strued not  to  include  the  taking  of  poison 
by  mistake.  Pollock  v.  United  States  Mut. 
Ace.  Ass'n,  102  Pa.  230,  2a4,  48  Am.  Rep.  204. 

Where  death  resulted  from  taking  a  dose 
of  morphine,  the  court  held  that,  if  deceased 
took  more  than  he  Intended,  the  death  was 
accidental,  but  that.  If  he  took  the  exact 
amount  Intended,  and  misjudged  the  effect, 
the  death,  was  not  accidental.  Carnes  v. 
Iowa  State  Travellngmen's  Ass*n,  76  N.  W. 
683,  684,  106  Iowa,  281,  68  Am.  St.  Rep.  306 
(cited  in  Maryland  Casualty  Co.  v.  Hudglns 
[Tex.]  72  S.  W.  1047,  1049). 

Where  Insured  knowingly  ate  oysters, 
but  did  not  know  that  he  was  eating  unsound 
oysters,  his  death,  which  was  caused  thereby, 
was  not  the  natural  and  probable  conse- 
quence of  eating  sound  oysters,  and  the  effect 
produced  by  the  eating  of  the  unsound  oys- 
ters could  not  have  been  reasonably  antici- 
pated or  foreseen  by  him.  It  was  unex- 
];)ected,  unforeseen,  unusual,  and  therefore  it 
cannot  be  said  that  he  voluntarily  ate  the 
unsound  oysters.  This  being  true,  his  death 
was  caused  by  "accidental  means,"  as  that 
term  is  used  in  the  policy  of  insurance. 
Maryland  Casualty  Co.  v.  Hudgins  (Tex.)  72 
S.  W.  1047,  1049. 

Where  a  person  descended  into  a  driven 
well  to  repair  a  pump,  and  In  a  few  minutes 
died  from  some  deadly  gas  therein,  and  the 
dug  out  portion  of  the  well  was  only  12  feet 
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deep,  hl8  death  was  due  to  accidental  in- 
juries within  the  meaning  of  an  accident 
policy  insuring  against  that  class  of  Injuries. 
Pickett  T.  Pacific  Mut  Life  Ins.  Co.,  144  Pa. 
79,  93,  22  Atl.  871,  13  L.  R.  A.  601,  2t  Am. 
St  Rep.  618. 

Siuistroke. 

"Accidental,"  as  used  in  a  policy  of  In- 
i^urance  against  bodily  injuries  sustained 
through  external,  yiolent,  and  "accidental" 
means,  should  be  construed  in  its  ordinary 
popular  sense  as  meaning  happening  by 
chance,  imezpectedly  taking  place,  not  ac- 
cording to  the  usual  course  of  things,  so 
that  a  result  ordinarily  naturally  flowing 
from  the  conduct  of  the  party  cannot  be  said 
to  be  accidental,  even  where  he  may  not 
have  foreseen  the  consequences.  Sunstroke 
or  heat  prostration  contracted  by  the  insured 
in  the  course  of  his  ordinary  duty  as  a  super- 
Tising  architect  is  not  an  injury  by  acciden- 
tal means  within  the  provisions  of  the  pol- 
icy. Dozier  v.  Fidelity  &  Casualty  Co.  of 
New  York  (U.  S.)  46  Fed.  446,  448,  18  L.  R. 
A.  114. 

Svioide. 

An  accident  policy,  providing  against 
bodily  tojuries  effected  through  external,  ac- 
cidental, and  violent  means,  construed  to  in- 
clude a  death  by  hanging  one's  self  while 
insane.  Accident  Ins.  Co.  v.  Crandall,  7 
Sup.  Ct  685,  687,  120  U.  S.  &27,  30  L.  Ed.  740. 

A  presumption  of  accidental  death  will 
be  entertained  in  an  action  on  a  life  policy 
where  deceased  is  found  dead  under  such  cir- 
cumstances that  his  death  may  have  been 
the  result  of  either  accident  or  suicide,  as 
suicide  is  contrary  to  the  general  conduct  of 
mankind,  and  shows  moral  turpitude  in  a 
sane  person.  Travelers'  Ins.  Co.  v.  McCon- 
key,  8  Sup.  Ct.  1360,  1363,  127  U.  S.  661,  32 
L.  Ed.  308;  Same  v.  Melick  (U.  S.)  65  Fed. 
178,  181,  12  a  C.  A.  544,  27  L.  R.  A.  629. 

An  "accident"  rather  than  suicide  will 
be  presumed  when  a  man  comes  to  his  death 
in  the  manner  which  indicates  either  acci- 
dental drowning  or  suicide.  Couadeau  v. 
American  Accident  Co.,  25  S.  W.  ^-8,  95  Ky. 
280. 

"Accident,"  as  used  in  accident  insurance 
policies,  includes  the  taking  of  one's  life  by 
his  own  hand.  Crandal  v.  Accident  Ins.  Co. 
(U.  S.)  27  Fed.  40,  42. 

ACCIDENT  (In  Equity). 

The  term  "accident,"  in  its  legal  sl^ 
niflcation,  is  difficult  to  define.  Judge  Story 
defines  it  as  embracing  "not  merely  inevita- 
ble casualty,  or  the  act  of  Providence,  or 
what  is  technically  called  vis  major,  or  ir- 
resistible force,  but  such  unforeseen  events, 
misfortunes,  losses,  acts,  or  omissions  as 
are  not  the  result  of  any  negligence  or  mis- 


conduct in  the  party"  affected  thereby.  Mr. 
Pomeroy  Justly  criticises  this  definition  as  in- 
cluding what  are  not  accidents  at  all,  but 
mistakes,  and  as  omitting  the  very  central 
element  of  the  equitable  conception,  and  de- 
fines it  thus:  "  'Accident'  is  an  unforeseen 
and  unexpected  event  occurring  external  to 
the  party  affected  by  it,  and  of  which  his 
own  agency  is  not  the  proximate  cause, 
whereby,  contrary  to  his  own  intention  and 
wish,  he  loses  some  legal  right  or  becomes 
subjected  to  some  legal  liability,  and  another 
person  acquires  a  corresponding  legal  right 
which  it  would  be  a  violation  of  good  con- 
science for  the  latter  person  under  the  cir- 
cumstances to  retain.  And  the  chief  point 
of  the  thing  is  that,  because  of  the  unfore- 
seen and  unexpected  character  of  the  occur- 
rence by  which  the  legal  relation  of  the  par- 
ties has  been  unintentionally  changed,  the 
party  injuriously  affected  thereby  is,  in  good 
conscience,  entitled  to  relief  that  will  restore 
those  relations  to  their  original  character, 
and  place  him  in  his  former  position."  Hop- 
per V.  Dyer,  9  Atl.  4,  6,  59  Vt.  477,  69  Am. 
Rep.  742.  Mr.  Pomeroy's  definition  is  held 
to  be  in  accord  with  the  adjudications  of  the 
courts  in  Gotthelf  v.  Stranaban,  19  N.  Y. 
Supp.  161,  167,  and  is  quoted  and  approved  in 
Lott  V.  Kaiser,  61  Tex.  665,  669;  L.  Bucki  & 
Son  Lumber  Co.  v.  Atlantic  Lumber  Co.  (U. 
S.)  116  Fed.  1,  7,  53  C.  0.  A.  513;  and  Her- 
bert  V.  Herbert,  22  Atl.  789,  793.  49  N.  J. 
Eq.  (4  Dick.)  70.  Judge  Story's  definition  is 
followed  in  Bostwick  v.  Stiles,  35  Conn.  195, 
198;  Simpson  v.  Montgomery,  25  Ark.  365, 
373,  99  Am.  Dec.  228;  and  Magann  v.  Segal 
(U.  S.)  92  Fed.  252,  261,  34  C.  C.  A.  323. 

"Accident"  is  defined  by  Judge  Story  to 
embrace  misfortune,  losses,  accidents,  or 
omissions.  Vose  v.  Bradstreet,  27  Me.  (14 
Shep.)  156,  162. 

In  Smith,  Man.  Eq.  Jur.  p.  36,  an  "acci- 
dent" is  defined  as  an  unforeseen  and  injuri- 
ous occurrence,  not  attributable  to  mistake 
or  neglect  or  misconduct.  Magann  v.  Segal 
(U.  S.)  92  Fed.  252,  261,  34  C.  C.  A.  323. 

Lord  Cowper,  speaking  on  the  subject  of 
accident  as  cognizable  in  equity,  says,  "By 
accident  is  meant  when  a  case  is  distinguish- 
ed from  others  of  a  like  nature  by  unusual 
circumstances;"  a  definition  quite  too  loose 
and  inaccurate,  without  some  further  qualifi- 
cation; for  it  is  entirely  consistent  with  the 
language  that  the  unusual  circumstances  may 
result  from  the  parties'  own  gross  negligence, 
folly,  or  rashness.  Simpson  v.  Montgomery, 
25  Ark.  365,  373,  99  Am.  Dec.  22& 

If  the  party's  own  agency  is  the  proxi- 
mate cause  of  the  event,  it  is  a  mistake  rather 
than  an  accident;  and  where  the  very  thing 
which  has  occurred  could  not,  in  a  legal 
sense,  have  been  unexpected,  there  can  be 
no  accident    Lott  v.  Kaiser,  61  Tex.  665,  669. 

An  accident,  in  equity,  is  distinguished 
from  mistake,  which,  within  the  meaning  ot 


ACCIDENT 


71 


ACCIDENT 


eqnltj,  is  an  erroneous  mental  condition,  con- 
ception, or  conviction  induced  by  ignorance 
or  misunderstanding  of  the  trutli,  but  with- 
out negligence,  and  resulting  in  some  act  or 
omission  done  or  suffered  erroneously  by  one 
or  both  parties  to  the  transaction,  but  with- 
out erroneous  character  being  intended  or 
known  at  the  time.  Pom.  Eq.  Jur.  i  839. 
Thus,  where  in  an  action  the  court  decided 
that  a  set-off  should  be  allowed,  but  in  com- 
puting the  amount  of  it  a  mistake  was  made, 
which  was  not  discovered  until  after  Judg- 
ment had  been  rendered  and  too  late  for  set- 
ting aside  the  Judgment  at  that  term,  such 
erroneous  computation  constituted  a  mistake 
on  the  part  of  the  Judge,  but  an  acd^ent  to 
the  party.  L.  Buckl  &  Son  Lumber  Co.  v. 
Atlantic  Lumber  Co.  (U.  S.)  U6  Fed.  1,  7,  53 
G.  a  A«  513. 

JLCCIDBNT  (In  Prmotioe). 

Though  not  necessarily  synonymous  with 
••surprise,"  when  used  as  a  ground  for  new 
trial,  "accident"  has  substantially  the  same 
meaning  in  legal  practice,  as  each  is  used 
to  denote  some  condition  or  situation  in 
-v^hich  a  party  to  a  cause  is  unexpectedly 
placed,  to  his  injury,  without  any  fault  or 
neglect  of  his  own,  which  ordinary  prudence 
coTsld  not  have  guarded  against.  Zimmerer  y. 
Fremont  Nat  Bank,  81  N.  W.  849,  850,  60 
Neb.  661  (citing  McGuire  r.  Drew,  83  Cal. 
229,  23  Pac  813). 

Residence  in  another  state,  and  conse- 
quent failure  to  hear  of  the  testator's  death, 
or  of  the  probate  of  his  will  until  after  the 
time  for  an  appeal  from  such  probate  had 
elapsed,  if  notice  of  probate  was  duly  pub- 
lished, is  not  an  ^'accident"  under  Gen.  St 
c.  88,  S  5,  proTlding  for  special  appeals  in 
cases  of  fraud,  accident,  or  mistake.  Bur- 
beck  T.  Little,  60  Vt  713,  715. 

It  was  not  an  ''accident **  within  R.  L. 
%  1426,  allowing  appeals  after  the  time  for 
appealing  has  expired,  where  a  petitioner  was 
prevented  from  appealing  by  fraud,  accident 
or  mistake,  that  a  petitioner  did  not  hear  of 
tlie  proceedings  because  she  lived  out  of  the 
state,  where  all  statutory  provisions  as  to  no- 
tice had  been  compiled  with.  Congdon  y. 
Congdon,  10  Atl.  732,  735,  69  V t  697. 

Where  a  Justice  denied  a  defendant  the 
right  of  an  appeal  on  the  ground  that  an  off- 
set filed  by  him  was  not  filed  in  good  faith, 
notwithstanding  that  defendant  swore  to  the 
offset  and  there  was  no  evidence  against  it 
it  was  held  that  defendant  was  entitled  to  a 
special  appeal  under  the  statute  (R.  L.  S 
1428)  providing  for  special  appeals  in  cases 
of  fraud,  accident,  or  mistake.  The  court 
said  that  the  denial  of  defendant's  right  was 
a  mishap,  and  for  all  practical  purposes  might 
l>e  called  an  "accident"  or  ''mistake."  Wild- 
er V.  Oilman,  55  Vt  503,  504,  506. 

Rev.  St  c.  84,  ft'l,  authorizing  a  review 
wbere,  through  accident  mistake,  or  mis- 


fortune, Justice  has  not  been  done,  ordinarily 
imports  something  outside  of  the  petition- 
er's own  control,  or,  at  least  something 
which  a  reasonably  prudent  man  would  not 
be  expected  to  guard  against  or  to  provide 
for.  It  has  long  been  regarded  as  essential 
to  public  order,  security,  and  confidence  that 
when  the  parties  have  had  their  full  day  in 
court  they  should  abide  the  result  though  re- 
newed efforts  afterwards  might  secure  other 
and  better  evidence  which,  if  seasonably  ob- 
tained, might  have  altered  the  result  Bvery 
mistake  either  of  the  tribunal  or  of  the  party 
is  not  such  a  mistake  as  the  statute  contem- 
plates. Mere  mistakes  in  opinion  or  Judg- 
ment are  outside  of  the  statute.  For  such 
mistakes,  which  at  the  most  are  mere  er- 
rors in  reasoning,  to  be  allowed  as  causes 
for  reversing  solemn  Judgment  after  hearing 
and  deliberation,  would  destroy  all  their  val- 
ue as  authoritative  adjudications  of  title  and 
rights.  The  fact  that  the  result  was  not  de- 
signed, foreseen,  or  expected  did  not  make  It 
accidental,  if  it  was  the  natural  or  direct  ef- 
fect of  voluntary  acts  or  omissions  or  con- 
ditions voluntarily  assumed.  Pickering  v. 
Cassidy,  44  Atl.  683,  684,  93  Me.  139. 

Code,  ftS  8161--3171,  authorizing  a  new 
trial  or  rehearing  after  Judgment  on  the 
ground  of  surprise,  accident  mistake,  or 
fraud,  does  not  include  a  mere  oversight  of 
counsel  in  the  preparation  or  defense  of  the 
suit  Blood  V.  Beadle,  66  Ala.  103.  Also  the 
absence  of  counsel  in  another  court  when  a 
cause  was  regularly  called  for  trial,  though 
necessitated  by  conflicting  professional  en- 
gagements, however  urgent  was  not  within 
the  term  "accident"  "mistake,"  eta  Brock 
V.  South  &  N.  A  R.  Co.,  66  Ala.  79. 

The  omission  of  a  party  pressed  to  trial 
to  move  for  delay,  when  delay  is  needed  for 
his  preparation,  is  not  such  "accident  mis- 
take, or  misfortune"  as  will  entitle  him  to  a 
new  trial.  Couillard  y.  Seaver,  9  Atl.  724, 
64  N.  H.  614. 

Under  a  statute  providing  that  a  person 
aggrieved  by  a  decree  who  is  prevented  from 
appeal  through  mistake,  accident  or  misfor- 
tune may  petition  for  leave  to  appeal,  etc., 
it  is  held  that  the  mere  fact  that  petitioner 
had  forgotten  material  facts  at  the  time  of 
the  hearing  does  not  constitute  a  mistake, 
accident  or  misfortune  within  the  meaning 
of  the  statute.  In  re  French,  17  N.  H.  472, 
475. 

A  person,  aggrieved  by  a  decision  of  the 
Judge  of  probate,  who  failed  to  appeal  there- 
from within  60  days  from  the  time  it  was 
made,  because  he  did  not  know  it  had  been 
made,  may  be  allowed  an  appeal  on  the 
ground  of  mistake,  accident,  or  misfortane. 
Holton  T.  Olcott  58  N.  H.  59a 

Where  a  decree  of  the  probate  court  al- 
lowing the  settlement  of  an  administrator's 
account  was  made  after  the  terms  of  the 
settlement  were  agreed  to  by  ooonsel,  and 
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there  was  no  fraud,  the  only  error  In  the 
act  being  such  as  would  have  been  discovered 
by  reasonable  diligence,  there  was  no  such  mis- 
take, accident,  or  misfortune  as  to  bring  the 
case  within  the  terms  of  the  statute  author- 
izing a  petition  for  a  new  trial  after  the 
time  for  perfecting  an  appeal  had  expired, 
where  the  petitioner  had  failed  to  appeal 
from  the  decree  because  of  accident,  mistake, 
or  misfortune.  Ahearn  y.  Mann,  63  N.  H. 
830,  831. 

ACCIDENT  INSURANCE. 

One  distinguishing  feature  of  what  is 
known  as  "accident  insurance*'  is  that  it 
indemnifies  against  the  effects  of  accidents 
resulting  in  bodily  injury  or  death.  Its  field 
is  not  to  insure  against  loss  or  damage  to 
property,  though  occasioned  by  accident.  So 
far  as  that  class  of  insurance  has  been  de- 
veloped, it  has  been  with  reference  to  boilers, 
plate  glass,  and  perhaps  to  domestic  animals, 
and  of  injury  to  property  by  street  cars,  and 
is  known  as  "casualty  Insurance."  Employ- 
ers* Liability  Assur.  Corp.  v.  Merrill,  29  N,  B. 
529,  531,  155  Mass.  404. 

ACCIDENT  INSURANCE  COMPANY.  . 

An  accident  Insurance  company  shall  be 
deemed  to  be  a  corporation  doing  business 
under  any  charter  involving  the  payment  of 
money  or  other  thing  of  value  to  families  or 
representatives  of  policy  holders,  conditioned 
upon  the  Injury,  disablement,  or  death  of 
persons  resulting  from  traveling  or  general 
accidents  by  land  or  water.  Bey.  St  Tex. 
1895,  art  309Ca. 

ACCIDENTAI.  CAUSES. 

Other  accidental  causes,  see  "Other." 

ACCIDENTAI.  DEATH. 

See  ••Accident— AccidentaL*' 

ACCIDENTAI.  DEI«AYS. 

••Accidental  delays/'  as  used  in  a  bill  of 
lading  providing  that  a  carrier  shall  not  be 
liable  for  injuries  resulting  from  "accidental 
delays,'*  construed  to  include  a  delay  caused 
by  the  necessity  of  taking  a  vessel  off  its 
usual  run  for  the  purpose  of  having  it  re- 
paired. Lawrence  v.  New  York,  P.  &  B.  R. 
Ck>.,  36  Conn.  63,  76. 

ACCIDENTAI.  FIBE. 

A  fire  is  accidental,  and  there  is  no  11a- 
.bllity  on  the  person  kindling  such  fire  on 
his  premises  for  damages  caused  by  the 
spread  thereof,  unless  there  is  negligence  in 
Its  kindling  or  guarding.  Read  v.  Pennsyl- 
vania R.  Co.,  44  N.  J.  Law  (15  Vroom)  280. 
282  (cited  in  Lothrop  y.  Thayer,  138  Mass. 
470,  52  Am.  Rep.  286). 


A  statute  exempting  a  tenant  from  lia- 
bility for  a  loss  by  fire  whenever  the  fire  was 
accidentally  begun,  does  not  exonerate  the 
tenant  from  liability  for  a  fire  which  orig- 
inated through  his  negligence.  Webb  v. 
Rome.  W.  &  O.  R.  Co.,  49  N.  T.  420,  427, 

10  Am.  Rep.  389;  Dorr  y.  Harkness,  10  AtL 
400,  402,  49  N.  J.  Law,  571,  60  Am.  Rep. 
656;  Brummlt  y.  Furness,  27  N.  E.  656,  657, 
1  Ind.  App.  401,  50  Am.  St  Rep.  215. 

••Accidental,"  as  used  in  Building  St  14 
Geo.  Ill,  c.  78,  S  86,  declaring  that  no  action 
can  be  maintained  against  the  owner  of 
premises  on  which  any  fire  shall  •'accidental- 
ly begiy,"  does  not  Include  accidents  in  which 
the  element  of  negligence  enters,  though  it 
is  true  that  in  strictness  the  word  "acci- 
dental" may  be  employed  in  contradistinction 
to  "willfur*;  so  the  same  fire  might  both 
begin  accidentally  and  be  the  result  of  negli- 
gence. But  it  may  equally  mean  a  fire  pro- 
duced by  mere  chance  or  incapable  of  being 
traced  to  any  cause.    Fll liter  v.  Phippard^ 

11  Adol.  &  B.  (N.  S.)  347,  355. 

ACCIDENTAI.  INJURT. 

See  "Accident — Accidental.** 


ACCIDENTAI.  MEANS. 

See,  also,  "Accident— Accidental.'* 

The  significance  of  the  word  "accidental** 
is  best  perceived  by  a  consideration  of  the  re- 
lation of  causes  to  their  efTects.  The  word  is 
descriptive  of  means  which  produce  effects 
which  are  not  their  natural  and  probable  con- 
sequences. The  natural  consequence  of  means 
used  is  the  consequence  which  ordinarily  fol- 
lows from  their  use — ^the  result  which  may  be 
reasonably  anticipated  from  their  use,  and 
which  ought  to  be  expected.  The  probable 
consequence  of  the  use  of  given  means  is  the 
consequence  which  is  more  likely  to  follow 
from  their  use  than  it  is  to  fail  to  follow.  An 
effect  which  is  the  natural  and  probable  con- 
sequence of  an  act  or  course  of  action  is  not 
an  accident,  nor  Is  it  produced  by  accidental 
means.  On  the  other  hand,  an  effect  which 
is  not  the  natural  and  probable  consequence  of 
the  means  which  produced  It  an  effect  which 
does  not  ordinarily  fbllow  and  cannot  be  rea- 
sonably anticipated  from  the  use  of  those 
means,  an  effect  which  the  actor  did  not  In- 
tend to  produce,  and  which  he  cannot  be 
charged  with  the  design  of  producing,  is  pro- 
duced by  accidental  means.  Western  Com- 
mercial Travelers*  Ass'n  v.  Smith  (U.  S.)  85 
Fed.  401,  405,  29  C.  C.  A.  223,  40  L.  R.  A.  653. 

An  accident  policy  providing  that  the  In- 
surer shall  not  be  liable  unless  death  is  caus- 
ed by  "accidental  means"  covers  any  injury 
which  is  not  the  result  of  misconduct  or  the 
participation  of  the  injured  party,  but  is  un- 
foreseen as  far  as  he  is  concerned.  In  other 
words,  the  means  need  only  be  accidental 
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as  far  as  the  party  Insured  is  concerned,  and 
the  fact  that  the  injury  was  inflicted  inten- 
tionally by  a  third  person  does  not  destroy 
its  accidental  character,  if  it  is  unexpected 
as  to  the  insured  and  without  his  consent 
Campbell  t.  Fidelity  &  Casualty  Co.,  eo  & 
W.  492,  494,  109  BCy.  661. 

In  a  policy  insuring  against  '^accidental" 
Injuries,  the  term  ^'accidental"  is  used  in  its 
ordinary  popular  sense  as  meaning  "happen- 
ing by  chance,  unexpectedly  taking  place, 
not  according  to  the  usual  course  of  things, 
or  not  as  expected."  If  the  result  is  such  as 
follows  from  ordinary  means,  voluntarily 
employed,  in  a  not  unusual  or  unexpected 
way,  it  cannot  be  called  a  result  effected  by 
accidental  means;  but  if,  in  the  act  which 
precedes  the  injury,  something  unforeseen 
or  unusual  occurs  which  produces  the  injury, 
then  the  injury  has  resulted  through  acci- 
dental means.  Standard  Life  &  Accident 
Ins.  Co.  v.  Schmaltz,  53  S.  W.  49,  52,  66  Ark. 
588,  74  Am.  St  Rep.  112;  Southard  v.  Rail- 
way Pass.  Assur.  Co.  (U.  S.)  84  Conn.  674, 
678,  22  Fed.  Cas.  810,  811. 

ACGIDEKTS  OF  NAVIGATION. 

A  bill  of  lading  exempting  the  carrier 
from  liability  for  damages  occasioned  by 
the  '^accidents  of  navigation"  does  not  in- 
clude damage  to  the  cargo  caused  by  vermin 
on  board  the  ship.  The  Miletus  (U.  8.)  17 
Fed.  Cas.  288,  289. 

Accidents  of  navigation,  within  the 
meaning  of  a  bill  of  lading  exempting  the 
carrier  from  liability  for  loss  or  damage 
occasioned  by  an  accident  of  navigation,  do 
not  include  an  injury  resulting  from  an  ex- 
plosion of  a  portion  of  her  cargo  after  she 
has  reached  her  port  of  destination,  and 
while  she  is  engaged  in  unlading.  The  6. 
R.  Booth,  19  Sup.  Ct  9,  liJ,  171  U.  S  450, 
43  L.  Bd.234. 

ACCIDENTS  OF  THE  8EA. 

A  marine  insurance  policy,  providing 
that  the  master  shall  not  be  responsible  for 
any  dangers  and  ''accidents  of  the  seas," 
means  only  those  caused  by  the  violence  of 
the  winds  and  waves  (vis  major)  on  a  sea- 
worthy and  substantial  ship,  and  does  not 
cover  damage  to  a  cargo  by  rats,  since  such 
a  destruction  is  not  peculiar  to  the  sea  or 
navigation,  but  one  which  is  equally  liable 
to  occur  in  a  warehouse  as  in  a  ship  at  sea. 
The  Carlotta  (U.  S.)  5  Fed.  Cas.  76,  7a 

Running  against  a  cape  or  a  continent 
is  not  one  of  the  usual  accidents  and  un- 
avoidable dangers  of  the  sea-  That  cannot 
be  termed  an  accident  of  the  sea,  within  the 
exceptions  of  a  bill  of  lading,  which  proper 
foresight  and  skill  in  the  commanding  officer 
might  have  avoided.  Bazin  v.  Steamship 
Co.  (U.  S.)  2  Fed.  Cas.  1097,  1100. 


ACCION. 

In  the  Spanish  law  the  term  "acdon** 
means  "the  right  to  demand  anything,  and 
the  method  of  judicial  procedure  which  we 
have  for  the  recovery  of  that  which  is  ours  or 
which  another  owes  us."  Bscrlche,  Die  Leg. 
p.  49.  And  all  choses  in  action  owned  by 
either  of  the  consorts  before  marriage  re- 
mained the  separate  property  of  such  con- 
sort Welder  v.  Lambert,  44  S.  W.  281,  284, 
91  Tex.  610. 


ACCOMMODATE-ACCOMMODATION. 

The  expression  "terms  accommodating," 
as  used  In  a  letter  of  acceptance  which  stated 
that  the  buyer  would  take  the  vessel  at  the 
price  fixed  by  the  vendor,  and  that  he  ex- 
pected the  vendor  would  give  him  a  long 
time  for  a  part  at  least,  as  the  vendor  had 
said  he  would  make  the  "terms  accommo- 
dating," meant  that  the  purchase  money, 
or  some  part  of  it,  should  be  permitted  to 
remain  in  the  defendant's  name  as  if  a  loan 
for  his  convenience.  Rice  v.  McLarren,  42 
Me.  167,  163. 

"Accommodation,"  as  used  in  a  deed  re- 
citing that  a  certain  roadway  was  laid 
out  for  the  "accommodation"  of  the  lot  own- 
ers, means  that  the  use  of  the  road  is  to  be 
accorded  only  by  way  of  accommodation, 
and  that  the  roadbed  was  not  conveyed. 
Peabody  Heights  Co.  v.  SadUer,  63  Md.  633, 
641,  62  Am.  Rep.  619. 

ACCOICM ODATED  PABTT. 

An  "accommodated  party,"  in  the  law  of 
negotiable  paper,  is  the  person  to  whom  the 
ci^edit  of  an  accommodating  party  is  loaned, 
not  a  tMrd  person  who  may  receive  an  ad- 
vantage by  the  loan  of  the  credit.  Thom  v 
Kibbee,  42  AU.  729,  62  N.  J.  Law,  763. 

ACCOICM ODATION  BII«Ii  OB  NOTE. 

An  accommodation  bill  or  note  is  one 
to  which  the  accommodating  party  has  put 
his  name  without  consideration,  for  the  pur- 
pose of  accommodating  some  other  party, 
who  is  to  use  it,  and  is  expected  to  pay  it 
Jefferson  County  v.  Burlington  &  M.  R.  R. 
Co.,  16  N.  W.  561.  502.  66  Iowa,  385;  Gillmann 
V.  Henry,  10  N.  W.  692,  694,  63  Wis.  465; 
Peale  v.  Addicts,  34  Atl.  201,  202,  174  Pa. 
643;  Vitkovitch  v.  Klelnecke  (Tex.)  76  S. 
W.  644,  546.  Thus  where  a  county  issued 
bonds  in  consideration  of  the  construction  of 
a  railroad  through  it,  and  after  the  payment 
of  such  bonds  it  was  decided  that  the  county 
did  not  have  authority  to  issue  them,  they 
do  not  become  accommodation  paper,  as  re- 
gards the  railroad  which  had  built  its  road 
as  required.  Jefferson  County  v.  Burlington 
&  M.  R.  R.  Co..  16  N.  W.  661,  662,  66  Iowa, 
385. 
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In  order  to  render  a  bill  or  note  accom- 
modation, the  Indorser  must  lend  hla  credit 
to  the  maker  for  the  benefit  of  the  latter, 
and  without  benefit  to  the  indorser.  Vltko- 
vltch  V.  Klelnecke  (Tex.)  76  8.  W.  644,  646. 

^^  Between  the  accommodating  and  the  ac- 
commodated parties,  the  consideration  may 
be  shown  to  be  wanting,  bnt  when  the  in- 
strument is  passed  Into  the  hands  of  the 
third  party  for  value,  In  the  usual  course  of 
business,  It  cannot  be  done.  Peale  y.  Ad- 
dlcks,  34  AU.  201,  202.  174  Pa.  643. 

To  constitute  a  promissory  note  an  "ac- 
commodation note,"  the  maker  must  lend  his 
credit  without  any  restriction  as  to  the  man- 
ner of  Its  use;  and  hence  the  maker  cannot 
complain  of  a  subsequent  holder  when  called 
upon  to  perform  all  he  has  promised,  even 
though  the  Indorsee  has  purchased  the  note 
for  less  than  appeared  to  be  due  upon  Its 
face.  Moore  y.  Balrd,  30  Pa.  (6  Casey)  138, 
139. 

ACCOMMODATION  INDOBSEB. 

The  term  "accommodation  Indorser*'  Is 
correctly  used  to  designate  a  third  person  who 
Indorses  a  note  without  any  consideration, 
merely  for  the  benefit  of  the  holder  thereof. 
Peale  r.  Addicks,  34  Ati.  201,  202,  174  Pa. 
643. 

ACCOMMODATION  INDOB8EMENT. 

An  accommodation  indorsement  Is  prima 
facie  a  loan  of  the  Indorser's  credit  without 
restriction;  but  it  may  be  shown  to  have 
been  otherwise  understood  by  the  parties. 
Cozens  v.  Mlddleton  (Pa.)  4  Montg.  Co.  Law 
Rep'r,  37,  39;  Id.,  12  Atl.  566,  567, 118  Pa.  622. 

From  the  very  meaning  of  the  term,  no 
proof  of  consideration  is  requisite  in  a  case 
of  "accommodation  Indorsement."  Low  y. 
Learned,  34  N.  Y.  Supp.  68,  13  Misc.  Rep. 
160. 

ACCOICMODATION  MAXESL 

An  "accommodation  maker"  is  one  who 
receiyes  nothing  as  consideration  for  the  exe- 
cution of  a  bill  or  note,  and  the  accommodated 
party  parts  with  nothing.  Gillmann  y.  Hen- 
ry, 10  N.  W.  692,  694,  63  Wis.  466. 

The  "accommodation  maker"  of  a  note 
stands  as  a  surety  for  the  person  for  whose 
accommodation  it  was  given.  Robertson  y. 
McKibbin,  46  N.  Y.  Supp.  380,  381,  20  Misc. 
Rep.  65& 

ACCOICMODATION  PAPER. 

"Accommodation  paper,"  In  a  legal  sense, 
means  paper  made  without  consideration 
therefor.  Blair  y.  First  Nat  Bank  (U.  8.)  8 
Fed.  Cas.  677,  679. 

"Accommodation  paper**  is  such  as  is 
made^  accepted,  or  Indorsed  by  one  party 


for  the  benefit  of  another,  without  considera- 
tion. Chicago  Title  &  Trust  Co.  y.  Brady, 
66  a  W.  303,  306,  166  Mo.  197.  **Accommo- 
datlon  paper"  Is  defined  as  such  as  Is  made, 
accepted^  or  Indorsed  by  one  party  for  the 
benefit  of  another,  without  consideration.  It 
represents  and  Is  a  loan  of  credit  to  the  party 
accommodated.  Rea  y.  McDonald,  71  N.  W. 
11,  12,  68  Minn.  187. 

An  "accommodation  paper"  is  a  loan  of 
the  maker's  credit,  without  restriction  as  to 
the  manner  of  Its  use.  Moreland's  Assignee 
y.  Citizens'  Say.  Bank,  30  S.  W.  637,  639,  97 
Ky.  211;  Lenheim  y.  Wllmardlng,  66  Pa. 
(6  P.  F.  Smith)  73,  76;  Todd  y.  National 
Union  Bank  (Pa.)  19  AU.  218;  Rea  y.  Mc- 
Donald, 71  N.  W.  11,  12,  68  Minn.  187.  An 
accommodation  paper  Is  a  loan  of  the  maker's 
name  without  restriction  on  the  manner  of 
Its  use.  Van  Brunt  y.  Potter  A  Co.  (Pa.) 
39  Wkly.  Notes  Cas.  262,  264. 

An  "accommodation  paper"  is  a  loan  of 
credit  by  the  accommodation  party  to  the 
party  accommodated;  to  the  extent  of  the 
yalue  of  the  paper.  Farley  Nat  Bank  y. 
Henderson,  24  South.  428,  433,  118  Ala.  441. 
It  Is  not  necessary  that  the  party  accom- 
modated shall  be  a  party  to  the  paper.  Rea 
y.  McDonald,  71  N.  W.  11, 12,  68  Minn.  187. 

Where  the  maker  of  a  note  loans  it  to 
the  payee,  with  a  yiew  that  the  latter  may 
negotiate  It  for  his  personal  benefit,  no  limita- 
tion being  made  on  the  person  for  whose  use 
It  was  made  as  to  when  or  how  he  should  use 
It,  It  Is  called  "accommodation  paper."  It 
is  not  essential  that  such  paper  should  haye 
any  consideration  to  support  It.  A  recog- 
nized definition  of  "accommodation  paper"  Is 
either  a  negotiable  or  nonnegotlable  note  or 
bill  made  by  one  who  put  his  name  thereto 
without  consideration,  with  the  Intention  of 
lending  his  credit  to  the  party  accommo- 
dated. The  beneficiary  of  an  accommoda- 
tion note  may  transfer  It  either  In  payment 
of  his  Indebtedness  or  as  collateral  security 
for  a  concurrent  or  eyen  an  antecedent  debt, 
and  the  maker  will  haye  no  defense.  A  note 
is  none  the  less  "accommodation  paper"  be- 
cause the  maker  and  indorser  are  secured 
against  personal  liability  by  a  trust  deed  on 
real  property  owned  by  the  party  accommo- 
dated.   Miller  y.  Larned,  108  IlL  662,  669. 

Accommodation  paper  Is  a  loan  of  the 
maker's  credit  without  restriction  as  to  the 
manner  of  Its  use,  and  he  cannot  set  up  the 
want  of  consideration  as  a  defense  against 
the  note  in  the  hands  of  a  third  person, 
though  It  be  there  as  collateral  security 
merely.  He  who  chooses  to  put  himself  In 
the  front  of  a  negotiable  Instrument  for  the 
benefit  of  his  friend  must  abide  the  conse- 
quence, and  has  no  more  right  to  complain  If 
bis  friend  accommodates  himself  by  pledg- 
ing It  for  an  old  debt  than  If  he  had  used  It 
in  any  other  way.  Lord  y.  Ocean  Bank,  20 
Pa.  (8  Harris)  384,  886,  69  Am.  Dec.  728. 
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ACCOMMODATION  TBAHT. 

The  term  ^^accommodation  train'*  1b  in 
fluch  common  use  as  to  be  generally  it  not 
anlyersally  known.  Webster  defines  it  to  be 
one  running  at  moderate  speed,  and  stopping 
at  all  or  nearly  all  stations.  Passenger  travel 
is  partly  local,  from  station  to  station,  and 
tor  different  distances  along  the  route  as  well 
as  to  the  destination  of  the  train.  Through 
trains  and  limited  trains  do  not  meet  the  de- 
mands of  such  travel,  and  in  the  general  un- 
derstanding an  "accommodation  train"  is  one 
designed  to  accommodate  the  travel  in  that 
respect,  and  arranged  to  stop  at  most  of  the 
stations  to  effect  that  object  Gray  v.  Chi- 
cago, M.  &  St  P.  B.  Co.,  59  N.  EL  960,  951, 
189IlL40a 

ACCOMPANY. 

''Accompanied"  is  not  equivalent  to  "ac- 
complished." Thus  thunder  often  accom- 
panies lightning,  but  is  not  the  agency  or 
means  by  which  the  results  of  lightning  are 
accomplished,  or  the  means  of  accomplishing 
an  act  may  have  accompanied  the  doing  of 
it  without  being  the  efficient  means  or  agency 
that  is  without  accomplishing  it  So  that 
an  Instruction  that  robbery  is  the  felonious 
taking  of  personal  property,  "accompanied" 
by  means  of  force  and  fear,  Is  erroneous,  as 
robbery,  under  the  statute,  must  be  accom- 
plished by  means  of  force  and  fear.  State  r. 
Johnson,  66  Pac.  290,  201,  26  Mont  9. 

Am  annexed  to. 

Laws  1887,  p.  29,  S  2,  requiring  a  proper 
bond  to  "accompany**  a  petition  to  establish 
an  Irrigation  district,  is  satisfied  by  the  filing 
of  a  bond  on  the  day  of  the  hearing  of  the 
petition  before  the  supervisors,  though  the 
petition  has  been  filed  prior  thereto,  since 
"such  a  bond  may  be  said  to  accompany  a 
petition,  in  the  sense  of  the  statute."  Cen- 
tral Irr.  Dlst  V.  De  Lappe,  21  Pac.  825»  827, 
79  Cal.  851. 

"Accompany,"  as  used  in  Gen.  St  c  177, 
i  %  requiring  sworn  evidence  to  "accom- 
pany" the  demand  of  a  governor  of  one  state 
on  the  governor  of  another  state  for  the  su^ 
render  of  a  fugitive  from  Justice,  construed 
not  to  require  such  evidence  to  be  annexed 
to  the  requisition.  Kingsbury's  Oase^  100 
Mass.  223,  226. 

ACCOMPLICE. 

See  "Feigned  Accomplice.** 

An  "accomplice"  is  defined  to  be  a  per* 
son  who  knowingly,  voluntarily,  and  with 
common  intent  with  the  principal  offender 
unites  in  the  commission  of  a  crime.  Clapp  v. 
State,  80  8.  W.  214,  216,  94  Tenn.  (10  Pickle) 
186;  People  v.  Bolanger,  11  Pac.  799,  801,  71 
OaL  17;  State  v.  Umble,  22  8.  W.  878»  380, 


116  Mo.  452  (quoting  Whart  Or.  Bv.  S  440); 
State  V.  Kuhlman,  53  S.  W.  416,  152  Mo.  100, 
75  Am.  St.  Rep.  438;  Carroll  v.  State,  45 
Ark.  539-542;  State  v.  Light,  21  Pac.  132, 
133,  17  Cr.  358  (citing  Whart  Cr.  Ev.  |  440). 

An  "accomplice"  is  defined  to  be  one  who 
is  concerned  in  the  commission  of  a  crime. 
The  term  in  its  fullness  includes  in  its  mean- 
ing all  persons  who  have  been  concerned  in 
the  commission  of  a  crime;  all  particeps 
crlminis,  whether  they  are  considered  in 
strict  legal  propriety  as  principals  in  the 
first  or  second  degree  or  merely  as  acces- 
sories before  or  after  the  fact  Cross  r. 
People,  47  111.  152,  158,  95  Am.  Dec.  474;  In 
re  Rowe  (U.  S.)  77  Fed.  161,  165,  23  C.  C.  A. 
108;  Polk  V.  State,  86  Ark.  117, 126;  Miller  v. 
Commonwealth,  78  Ky.  15,  22,  39  Am.  Bep. 
194;  Barrara  v.  State,  42  Tex.  260,  263. 
Following  this  definition,  it  was  held  that, 
under  a  warrant  of  extradition,  reciting 
that  there  are  suspicions  that  a  certain  man 
is  an  accomplice  in  a  crime,  he  can  be  tried 
either  as  a  principal  or  accessory.  In  re 
Bowe  (U.  S.)  77  Fed.  161,  165,  23  C.  a  A.  103. 

An  accomplice,  within  the  meanbig  of 
the  rule  that  the  testimony  for  the  state  of 
an  accomplice  must  be  corroborated,  ''means 
any  one  connected  with  the  crime  committed, 
either  as  principal  offender,  as  an  accom- 
plice, or  an  accessory,  or  otherwise.  It  in- 
cludes all  persons  who  are  connected  with 
the  crime  or  unlawful  act  or  omission  on 
their  part  transpiring  on  or  before,  at  the 
time,  or  after  the  commission  of  the  offense, 
and  whether  or  not  he  was  present  and  par- 
ticipated in  the  commission  of  the  crime." 
Oawford  v.  State  (Tex.)  34  S.  W.  927;  Arm- 
strong V.  State,  26  S.  W.  820,  830,  33  Tex, 
Cr.  R.  417;  Walker  v.  State  (Tex.)  37  S.  W. 
423;  Anderson  v.  State,  45  S.  W.  15,  89  Tex. 
Cr.  B.  83;  Harris  v.  State,  75  Tenn.  (7  Lea) 
124,  126.  This  definition  of  "accomplice" 
was  said  by  the  court  to  be  correct  as  relates 
to  who  constitutes  an  accomplice  v^thin  the 
rule  that  no  one  can  be  convicted  on  the  un- 
corroborated evidence  of  an  accomplice,  but 
was  criticised  by  the  court  because  of  its 
failure  to  distinguish  an  accomplice  from  a 
principal  offender.  Armstrong  v.  State,  26 
S.  W.  829,  830,  33  Tex.  Cr.  R.  417. 

One  who,  being  of  mature  years,  and  In 
possession  of  his  ordinary  faculties,  know- 
ingly and  voluntarily  co-operates  with  or 
aids  or  assists  another  in  a  commission  of 
a  crime,  is  an  "accomplice,"  without  regard 
to  the  degree  of  his  guilt  State  v.  Carr,  42 
Pac.  215,  216,  28  Or.  389;  People  v.  Kraker, 
14  Pac.  196,  197,  72  Cal.  459,  1  Am.  St  Rep. 
65. 

Webster's  definition  of  an  "accomplice^* 
is  as  follows:  A  co-operator  or  associate  In 
general;  an  associate  in  crime;  a  partici- 
pator or  partner  in  guilt  Under  such  defini- 
tion, the  purcluiser  of  liquors  la  not  an  ae^ 
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complice  of  the  person  making  the  unauthor- 
ized sale.  People  v.  Smith,  1  N.  Y.  Cr.  R.  72, 
73. 

An  accomplice  Is  one  who  Is  not  present 
at  the  commission  of  the  offense,  but  -who 
before  the  act  is  done  advises,  commands, 
or  encourages  another  to  commit  an  offense, 
or  who,  being  present,  aids  by  acts  or  en- 
courages by  words  the  principal  offender  In 
the  commission  of  the  offense.  Smith  v. 
State,  13  Tex.  App.  507,  61L 

"An  accomplice  is  a  person  InvolTed,  ei- 
ther directly  or  indirectly,  in  the  commis- 
sion of  a  crime.  To  render  him  such  he 
must  in  some  manner  aid  or  assist  or  partici- 
pate in  the  criminal  act,  and  by  that  con- 
nection he  becomes  equally  InToIved  in  guilt 
with  the  other  party  by  reason  of  the  crim- 
inal transaction/'  People  t.  Smith  (N.  T.) 
28  Hun,  626,  627;  People  t.  Emerson,  5  N. 
Y.  Supp.  374,  376,  6  N.  Y.  Cr.  R.  157.  Pol- 
lowing  such  definition,  it  was  held  that  the 
buyer  of  a  lottery  ticket  was  not  an  accom- 
plice with  the  seller.  People  t.  Emerson,  5 
N.  Y.  Supp.  374,  376,  6  N.  Y.  Or.  R.  157. 

To  constitute  an  ''accomplice,"  one  must 
be  so  connected  with  a  crime  that  at  com- 
mon law  he  might  himself  have  been  con- 
victed, either  as  the  principal  or  as  an  ac- 
cessory before  the  fact  To  warrant  such 
a  conviction,  the  one  accused  must  have 
taken  part  in  the  perpetration  of,  or  prep- 
aration for,  the  crime,  with  intent  to  assist 
in  the  crime.  The  fact  that  one  knew  of 
defendant's  purpose  to  commit  a  crime,  and 
performed  an  act  tending  to  assist  in  the  per- 
petration of  the  offense,  did  not,  as  a  mat- 
ter of  law,  render  him  an  accomplice,  within 
the  rule  requiring  testimony  of  accomplices 
to  be  corroborated,  where  it  was  in  dispute 
whether  he  did  the  act  with  intent  that  it 
should  aid  in  the  commission  of  the  crime. 
People  V.  Zucker,  46  N.  Y.  Supp.  766,  767,  20 
App.  Div.  363. 

The  term  "accomplice"  includes  all  who 
are  partlceps  criminis,  whether  considered  in 
a  direct  legal  sense  of  the  term  as  principals 
or  accessories,  and  particularly  includes  any 
associate  in  the  crime,  and  all  assisting,  co- 
operating, or  aiding  In  its  commission.  State 
V.  Roberts,  13  Pac.  896,  901.  15  Or.  187; 
ZolUcoffer  v.  State,  16  Tex.  App.  312,  818. 

An  accomplice  is  one  who  is  in  some  way 
concerned  or  associated  in  the  commission  of 
a  crime;  one  who  aids  or  assists  or  is  an 
accessory.  State  v.  Quinlan,  41  N.  W.  299, 
300,  40  Minn.  55  (citing  4  Bl.  Comm.  331). 

An  "accomplice"  is  one  who  is  Joined  or 
united  with  another;  one  of  several  con- 
cerned In  a  felony;  an  associate  in  a  crime; 
one  who  co-operates,  aids,  or  assists  In  com- 
mitting it  State  V.  Ean,  58  N.  W.  898,  899, 
90  Iowa,  634  (citing  Black's  Law  Diet). 

One  who  admits  that  he  aided  in  a  crime, 
and  testifies  that  defendant  also  participated. 


is  called  an  "accomplice."    State  r.  Tate,  56 
S.  W.  1099,  1101,  156  Mo.  119. 

"One  who  is  in  some  way  concerned  In 
the  commission  of  a  crime;  one  who  in  any 
manner  participates  In  the  act;  one  who 
unites  in  the  commission  of  crime."  State  v. 
Henderson,  50  N.  W.  758,  760,  84  Iowa,  161 
(quoting  Anderson's  Law  Diet);  State  v. 
Qulnlam,  41  N.  W.  299,  300,  40  Minn.  55. 

An  "accomplice"  is  one  who  is  guilty 
by  complicity  in  the  crime  charged,  either 
by  being  present  and  aiding  or  abetting  in 
it,  or  by  having  advised  and  encouraged  it, 
though  absent  from  the  place  at  which  it  i» 
committed.  State  v.  Spotted  Hawk,  55  Pac 
1026,  1036.  22  Mont  33. 

The  term  "accomplice"  is  used  in  Code 
Or.  Proc.  art.  741,  providing  that  the  uncor- 
roborated testimony  of  an  accomplice  is  not 
sufficient  to  support  a  conviction,  in  a  dif- 
ferent sense  from  that  in  which  it  is  used  in 
Pen.  Code,  art  219,  defining  an  accomplice  as 
one  who  Is  not  present  at  the  commission  of 
an  offense,  but  who  before  the  act  is  done  ad- 
vises, commands,  or  encourages  another  to 
commit  it  and  furnishes  other  aid  to  the 
person  actually  committing  such  crime,  as 
its  use  in  the  first  statute  includes  principals 
and  accessories  as  well  as  accomplices. 
Homsberger  v.  State,  19  Tex.  App.  885,  843. 

A  person  who  participates  in  the  moral 
guilt  of  a  crime,  but  is  not  connected  there- 
with in  such  a  way  that  he  could  be  indict- 
ed for  the  offense,  is  not  an  accomplice. 
Dunn  V.  People,  29  N.  Y.  523,  527,  86  Am. 
Dec.  319. 

On  a  prosecution  for  taking  money  up- 
on agreement  to  withhold  evidence  of  a 
crime,  under  Cr.  Code,  S  112,  the  person  who 
makes  the  agreement  with  and  pays  the 
money  to  the  accused  Is  not  an  accomplice, 
within  the  meaning  of  Gen.  St  1878,  c.  73,  I 
lOi,  requiring  the  testimony  of  an  accom- 
plice to  be  corroborated  before  a  conviction 
can  be  had.  State  v.  Quinlan,  41  N.  W.  299, 
300,  40  Minn.  55,  57. 

Criminal  intent  is  a  necessary  ingredient 
of  crime,  and  Is  an  essential  to  render  one  an 
accomplice.  Walker  v.  State,  45  S.  EL  608, 
609,  118  Ga.  757. 

Aoeeuory  after  the  f aot. 

"An  'accomplice'  is  a  person  who  know- 
ingly and  voluntarily,  and  with  common  in- 
tent with  the  principal  offender,  unites  in  the 
commission  of  the  crime."  Whart  Cr.  Ev.  S 
440.  Under  this  definition,  an  accessory  aft- 
er the  fact  is  not  an  accomplice.  His  offense 
is  distinctly  his  own,  and  he  is  liable  to  a 
different  punishment;  nor  can  he  be  indict- 
ed Jointly  with  the  principal  for  the  princi- 
pal's offense.  State  v.  Umble,  22  S.  W.  378, 
380,  115  Mo.  452  (citing  Commonwealth  t» 
Wood,  77  Mass.  [11  Gray]  8^ 
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One  who  does  not  participate  In  a  crime 
as  actual  perpetrator,  or  as  principal  In  the 
second  degree,  or  as  an  accessory  before  the 
fact,  is  not  an  accomplice.  Bven  if  one  is  an 
accessory  aft^  the  fact,  this  alone  will  not 
render  him  an  accomplice  so  as  to  require  his 
eyldence  to  be  corroborated  before  it  can  sus- 
tain a  conyictlon.  Lowery  t.  State,  72  Ga. 
6^,  654. 

A  person  is  an  accessory  after  the  fact 
only  after  he  has  full  knowledge  that  a  felony 
has  been  committed,  and  then  conceals  that 
knowledge  from  a  magistrate,  or  harbors  or 
protects  the  person  charged  or  connected 
therewith.  One  who  is  a  principal  cannot  be 
an  accessory  after  the  fact,  and  so  cannot 
be  an  accomplice.  People  y.  Ghadwlck,  25 
Pac.  737,  738,  7  Utah,  134. 

Ae«esaor7  before  tlie  fact. 

The  term  "accomplice,"  as  used  In  Rer. 
<}ode,  art  79,  providing  that  a  person  can- 
not be  conyicted  on  the  uncorroborated  tes- 
timony of  an  accomplice,  is  the  same  as  an 
4iccessory  before  the  fact  at  common  law; 
4ind  at  common  law  there  could  be  no  acces- 
sory before  the  fact  of  manslaughter,  because 
manslaughter  was  an  ofTense  which  was  con- 
sidered in  law  sudden  and  unpremeditated, 
and  therefore  there  can  be  no  accomplice  to 
manslaughter.  Ogle  y.  State,  16  Tex.  App. 
3dl,  378. 

An  "accomplice"  is  one  who  is  not  pres- 
ent at  the  commission  of  the  offense,  but 
who  before  the  act  is  done  adyises,  com- 
mands, or  encourages  another  to  commit  the 
offense,  or  who  agrees  with  the  principal  of- 
fender to  aid  him  in  committing  the  offense, 
though  he  may  not  haye  given  such  aid. 
Thus,  where  a  defendant  entered  Into  an 
agreement  with  others  to  meet  them  with 
stolen  cattle  at  a  certain  place,  and  to  ship 
them  on  the  railroad  on  cars  previously  or- 
dered, but  did  not  in  fact  do  so,  but  was 
absent  from  such  place  during  such  time, 
and  the  others  during  his  absence  drove  the 
cattle,  such  person  was  not  a  principal,  but 
an  accomplice.  Rix  v.  State,  26  S.  W.  606, 
506,  83  Tex.  Or.  R.  363. 

An  ''accomplice"  *1s  one  who  is  not  pres- 
ent at  the  commission  of  an  offense,  but  who 
before  the  act  is  done  advises,  commands, 
<iT  encourages  another  to  commit  the  offense. 
The  acts  constituting  an  accomplice  are  ac- 
cessory only,  all  of  which  may  be,  and  usual- 
ly are,  performed  by  him  anterior  and  as  an 
inducement  to  the  crime^  so  that  the  of- 
fense of  the  accomplice  Is  completed  before 
the  crime  is  actually  committed,  and  his  lia- 
bility with  respect  tliereto  only  attaching  by 
virtue  of  his  previous  acts  in  bringing  It 
-about,  through  the  agency  or  connection  with 
the  third  party."  West  v.  State,  11  S.  W. 
-685,  28  Tex.  App.  1 ;  Smith  y.  SUte,  17  a  W. 
^62-554,  21  Tex.  App.  107. 


''The  acts  constituting  an  accomplice  an 
auxiliary  only,  all  of  which  may  be  and  are 
performed  by  him  anterior  and  as  induce- 
ments to  the  crime  about  to  be  committed, 
while  the  principal  offender  not  only  may  per- 
form some  antecedent  act  in  furtherance  of 
the  commission  of  the  crime,  but  when  it  is 
actually  committed  is  doing  his  part  of  the 
work  assigned  him  in  connection  with  the 
plan  and  in  furtherance  of  the  common  pur- 
pose, whether  he  be  present  when  the  main 
fact  Is  to  be  accomplished  or  not"  Cook  v. 
State,  14  Tex.  App.  96,  101;  O'Neal  y.  Same, 
Id.  682,  591. 

Deteetfye. 

A  detective  who  enters  Into  communica- 
tion with  criminals,  without  any  felonious 
intent  but  for  the  purpose  of  disclosing  thehr 
designs  for  the  benefit  of  the  public,  and  who 
acts  throughout  the  transaction  with  this 
original  purpose,  cannot  be  regarded  as  an 
"accomplice."  State  v.  McKean,  86  Iowa, 
343,  845,  14  Am.  Rep.  530;  People  y.  Bol- 
linger, 11  Pac.  799,  801,  71  Oal.  17. 

Knowledge  of  oiiafte* 

Mere  knowledge  on  the  part  of  a  witness 
that  the  defendant  committed  the  crime  does 
not  render  such  witness  an  accomplice,  so 
as  to  require  corroboration  of  his  testimony. 
To  require  or  warrant  an  Instraction  on  ac- 
complice testimony,  there  must  be  some  evi- 
dence of  a  witness'  complicity  in  the  crime 
for  which  the  defendant  is  being  tried.  Plt- 
ner  y.  State,  5  S.  W.  210,  215,  23  Tex.  App. 
366;  Kerrigan  v.  State,  2  S.  W.  766,  767,  21 
Tex.  App.  487;  Brown  y.  State,  6  Tex.  App. 
286,  309;  Ham  y.  State,  4  Tex.  App.  645,  675; 
Smith  y.  States  12  S.  W.  1104,  1107,  28  Tex. 
App.  309. 

One  may  be  an  accomplice  either  as  a 
principal  or  accessory;  but  it  Is  not  sufSdent 
to  have  knowledge  of  a  crime  to  be  commit- 
ted and  be  present  at, its  commission.  To  be 
an  accomplice,  one  must  have  co-operated  In 
the  commission  of  the  crime;  and  hence  one 
may  be  an  accessory  after  the  fact  without 
being  an  accomplice.  Allen  y.  State,  74  6a. 
769,  772. 

An  "accomplice"  is  one  of  many  equally 
concerned  In  a  felony,  the  term  being  general- 
ly applied  to  those  who  are  tempted  to  give 
evidence  against  their  fellow  criminals  for 
the  furtherance  of  Justice,  which  might  oth- 
erwise be  eluded;  and  hence,  in  a  prosecution 
for  the  forgery  of  a  check,  one  who  was  not 
a  fellow  criminal—that  is,  had  not  been  ac- 
cused of  being  in  that  relation  to  the  prisoner 
or  arrested  for  complicity,  and  nothing  was 
shown  to  implicate  him  in  any  manner  except 
the  fact  that  he  took  the  check  to  the  bank, 
received  the  money  on  It,  and  paid  it  over  to 
his  employer,  all  the  time  supposing  that  the 
check  was  genuine,  and  that  he  did  not  im- 
mediately on  discovering  the  forgery  de- 
nounce the  forger  to  the  authorities— was  not 
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an  "accomplice,"  but  was  rather  the  dupe  of 
the  forgery.  Gross  v.  People,  47  111.  152,  168, 
85  Am.  Dec.  474. 

Prlnoipal  dlstliignlahed. 

The  acts  constituting  an  accomplice  are 
auxiliary  only,  all  of  which  may  he  and  are 
performed  by  him  anterior  and  as  induce- 
ments to  the  crime  about  to  be  committed, 
while  the  principal  offender  not  only  may 
perform  some  antecedent  act  in  furtherance 
of  the  commission  of  the  crime,  but  when  It 
is  actually  committed  is  doing  his  part  of  the 
work  assigned  to  him  in  connection  with  the 
plan  and  furtherance  of  the  common  purpose, 
whether  he  be  present  where  the  main  fact 
is  to  be  accomplished  or  not;  and,  where  the 
offense  Is  committed  by  the  perpetration  of 
different  parts  which  constitute  one  entire 
whole.  It  Is  not  necessary  that  the  offenders 
should  be  in  fact  together  at  the  perpetration 
of  the  offense  to  render  them  liable  as  prlncl^ 
pals.  The  dividing  line  between  the  two  Is 
the  commencement  of  the  commission  of  the 
principal  offense,  and  If  the  parties  acted  to- 
gether, but  did  not  act  together  In  Its  commis- 
sion, the  one  who  actually  committed  It  Is 
the  principal,  while  the  one  who  was  not 
present  at  the  commission,  and  who  was  not 
in  any  way  aiding  In  Its  commission,  as  by 
keeping  watch,  or  by  securing  the  safety  or 
concealment  of  the  principal,  would  be  an 
accomplice.  To  constitute  a  principal,  the  of- 
fender must  either  be  present  where  the  crime 
is  committed,  or  he  must  do  some  act  during 
the  time  when  the  offense  is  being  committed  | 
which  connects  him  with  the  act  of  commis- 
sion In  some  of  the  ways  named  In  the  stat- 
ute. Where  the  acts  committed  occur  prior 
to  the  commission  of  the  principal  offense,  or 
subsequent  thereto,  and  are  Independent  of, 
and  disconnected  with,  the  actual  commission 
of  the  principal  offense,  and  no  act  Is  done  by 
the  party  during  the  commission  of  the  prin- 
cipal offense,  such  a  party  is  not  a  principal 
offender,  but  is  an  accomplice  or  accessory, 
according  to  the  facts.  Smith  r.  State,  17  S. 
W.  552.  554,  21  Tex.  App.  107;  Bean  v.  State, 
17  Tex.  App.  60,  71;  Dawson  v.  State,  41  S. 
W.  599,  600,  38  Tex.  Or.  R.  50.  Thus,  one 
who  advises  and  agrees  to  the  burning  of  a 
building,  but  who  was  not  present  when  the 
act  was  done,  and  did  not  act  In  furtherance 
of  the  design,  is  an  accomplice,  and  not  a 
principal.  Dawson  v.  State,  41  S.  W.  599, 
600,  38  Tex.  Or.  R.  60. 

The  distinction  between  ''accomplice"  and 
"princlpar*  is  a  vexing  one  to  always  main- 
tain. The  general  rule,  however,  seems  to  be 
that  the  act  of  the  accomplice  is  a  consum- 
mated act  at  the  time  the  crime  is  committed. 
The  act  of  the  principal  is  somewhat  In  the 
nature  of  a  continuous  act  He  Is  simply 
acting  a  part  of  a  drama,  so  to  speak,  or  a 
tragedy,  as  the  case  may  be;  but,  in  order  to 
constitute  one  a  principal  when  not  actually 
present,  he  must  be  doing  some  act  In  pur- 


suance of  a  common  design  at  the  time  of 
the  consummation  of  the  crime,  such  as  keep- 
ing watch  or  preventing  detection  by  any 
means  or  manner.  Mitchell  t.  State  Cl^ex.) 
70  8.  W.  208»  209. 

Bafnsal  to  trnmHtj. 

That  a  witness  refuses  to  testify  as  to 
what  she  knows  about  a  crime,  or  attempts 
to  conceal  Its  commission,  does  not  make 
her  an  "accomplice."  Prewett  v.  State,  63 
S.  W.  879,  880,  41  Tex,  Or.  R.  262. 

In  abortion. 

The  term  "accomplice,"  as  used  In  Code 
Civ.  Proc.  i  399,  providing  that  no  person 
shall  be  convicted  of  a  crime  on  the  testi- 
mony of  an  accomplice  without  corrobora- 
tion, must  be  construed  as  meaning  one  cul- 
pably Implicated  In  the  commission  of  the 
crime  of  which  the  defendant  Is  accused— 
that  Is,  one  who  could  be  Indicted  for  the 
same  offense;  and  hence  the  woman  on 
whom  an  abortion  Is  produced  Is  not  an 
"accomplice"  of  the  person  who  produces  it, 
since  the  statute  says  that  a  person  who, 
with  Intent  to  procure  the  miscarriage  of  a 
woman,  either  prescribes,  supplies,  or  ad- 
ministers to  a  woman,  or  uses  or  causes  to 
be  used  any  Instrument  or  other  means  up- 
on her,  Is  guilty  of  abortion,  and  clearly  Im- 
plies that  the  person  on  whom  the  operation 
is  performed  cannot  be  one  of  the  persons 
guilty  of  the  offenses,  her  crime  being  sepa- 
rately defined  and  punished  in  a  different 
manner.  People  v.  Vedder,  98  N.  Y.  630, 
631. 

Where  the  statute  making  the  procuring 
or  attempting  to  procure  a  miscarriage  or 
abortion  a  crime  does  not  make  the  woman 
on  whom  It  was  attempted  or  procured  In- 
dictable with  the  person  attempting  or  pro- 
curing It,  she  Is  not  technically  an  "accom- 
plice"; and  hence  the  rule  as  to  corrobora- 
tion of  an  "accomplice"  does  not  apply  to  the 
testimony  of  the  woman.  Commonwealth  v. 
Wood,  77  Mass.  (11  Gray)  85,  93. 

In  adultery. 

Where  two  men  procure  separate  rooms 
in  a  building,  and  take  thereto  two  women, 
with  one  of  whom  the  defendant  spent  the 
night,  the  other  man  was  not  an  accomplice 
in  the  crime  of  adultery,  thereby  committed, 
though  he  may  have  committed  an  independ- 
ent crime.  State  v.  Ean,  68  N.  W.  898,  899, 
90  Iowa,  634. 

In  bribery. 

An  "accomplice"  is  an  associate  in  crime; 
a  partaker  of  the  guilt;  a  participator  In  the 
offense;  one  involved  directly  or  indirectly 
in  the  commission  of  a  crime.  It  Is  held  that 
a  bribe-taker  Is  an  accomplice  of  the  bribe- 
giver, though  the  bribery  of  a  Juror  or  offer 
to  bribe  a  juror  Is  a  crime  by  itself,  and  the 
acceptance  of  the  bribe  by  the  Juror  is  a  sepa- 
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rate  crime    People  t.  Wlnant,  53  N.  Y.  Supp. 
685,  697,  24  MIbc  Rep.  361. 

An  '"accomplice"  in  legal  signification  is 
one  who  co-operates,  aids,  or  assists  another 
in  the  consummation  of  the  crime,  either  as 
principal  or  accessory.  The  general  test  to 
determine  whether  a  witness  is  or  is  not  an 
accomplice  is,  could  he  himself  have  been 
indicted  for  the  offense  either  as  principal 
or  as  accessory?  If  he  could  not,  then  he  is  not 
an  accomplice.  Each  of  the  two  parties  to 
a  transaction  may  be  guilty  of  a  crime,  and 
yet,  if  the  two  crimes  are  separate  and  dis- 
tinct crimes,  the  one  Is  not  the  accomplice 
of  the  other.  Thus,  suppose  A.  asks  B.  for 
a  bribe,  and  B.  pays  it.  A.  is  guilty  of  the 
crime  of  asking  a  bribe,  and  B.  of  the  crime 
of  glying  one.  But  the  two  crimes  are  en- 
tirely distinct,  and  neither  party  could  be  In- 
dicted, either  as  principal  or  accessory,  for 
the  crime  committed  by  the  other.  Such  a 
case  would  not  be  within  the  statute  for- 
bidding conyiction  on  the  uncorroborated  ev- 
idence of  an  accomplice.  State  v.  Domam, 
75  N.  W.  1127,  1131.  73  Minn.  150. 

In  stuBinC* 

An  accomplice  is  a  person  who  with  a 
common  intent  unites  with  the  principal  of- 
fender in  the  commission  of  a  crime,  and  may 
be  such  although  in  the  commission  of  the 
crime  bis  interests  antagonize  those  of  the 
principal  offender;  as,  In  a  case  where  par- 
ties engaged  in  gambling  with  cards,  each' 
player,  being  equally  guilty  of  the  offense, 
Is  an  accomplice  of  the  other,  though  their 
interests  are  adrerse.  State  y.  Light,  21 
Pac.  132,  133,  17  Or.  358. 

In  Inoest. 

An  "accomplice"  is  defined  in  Whart  Cr. 
Kv.  I  440,  as  a  person  who  "knowingly,  vol- 
untarily, and  with  common  intent  with  the 
principal  offender  unites  in  the  commission 
of  a  crime."  While  this  definition  has  often 
been  quoted,  and  is  strictly  accurate  in  the 
great  majority  of  cases,  it  is  not,  we  think, 
universally  accurate.  Two  persons  may  be 
equally  guilty  in  the  commission  of  a  crime, 
may  both  be  present  and  equally  participate 
in  its  commission.  As  between  them  there 
can  be  no  principal  offender,  yet  each  is  the 
accomplice  of  the  other.  Black's  definition 
is  preferable:  "An  associate  in  crime;  one 
who  co-operates  or  aids  or  assists  in  commit- 
ting." That  a  female  participant  in  incestu- 
ous Intercourse,  whose  action  in  the  matter 
is  voluntary  and  unlnfiuenced  by  any  ele- 
ments of  coercion,  either  by  force,  fear, 
fraud,  or  undue  infiuence,  is  an  accomplice 
in  the  commission  of  the  crime  of  Incest,  is 
firmly  settled  by  law.  State  v.  Keller,  80  N. 
W.  476,  477,  8  N.  D.  563,  73  Am.  St  Rep. 
77a 

In  a  trial  for  the  crime  of  incest,  the 
party  to  the  crime  not  on  trial  Is  an  accom- 


plice, and  the  other  party  cannot  be  convict- 
ed on  her  evidence,  unless  corroborated  by 
other  evidence.  State  v.  Jarvls,  23  Pac,  251, 
18  Or.  360. 

In  laroeny. 

An  "accomplice"  Is  strictly  defined  as  one 
who  is  associated  with  others  In  the  commis- 
sion of  a  crime,  all  being  principals.  Par- 
ticipation in  the  commission  of  the  same 
criminal  act,  and  in  the  execution  of  a  com- 
mon criminal  intent.  Is  necessary  to  render 
one  criminal  in  a  legal  sense  an  accomplice  of 
another;  and  if  between  two  persons  who 
may  be  engaged  in  the  criminal  enterprise 
In  the  execution  of  which  two  separate  of- 
fenses may  be  committed  there  is  not  this 
concurrence  of  acts  or  Intent  though  each 
may  commit  a  crime,  neither  is,  in  legal 
contemplation,  the  accomplice  of  the  other. 
The  actual  thief,  relatively  to  the  receiver 
of  stolen  goods,  is  an  independent  criminal, 
and  cannot  participate  with  the  receiver  of 
such  goods  in  the  special  offense  committed 
by  the  latter,  knowing  them  to  be  stolen. 
Springer  v.  State,  30  S.  B.  971,  102  Ga.  447. 
So,  also,  State  v.  Kuhlman,  53  S.  W.  416,  152 
Mo.  100,  75  Am.  St  Rep.  438. 

Persons  who  receive  goods  knowing  them 
to  be  stolen  are  guilty  of  a  substantive  crime, 
and  were  not  accomplices  with  the  thief. 
Harris  v.  State,  75  Tenn.  (7  Lea)  124,  126; 
Walker  v.  State  (Tex.)  37  S.  W.  423. 

The  fact  that  one  has  received  stolen 
goods  knowing  the  same  to  have  been  feloni- 
ously obtained,  while  It  makes  him  an  ac- 
complice in  the  simple  larceny  and  an  acces- 
sory after  the  fact,  does  not  constitute  him 
an  accomplice  in  the  burglary  by  which  pos- 
session of  the  goods  was  acquired.  State 
V.  Hayden,  45  Iowa,  11,  17. 

In  sednotion. 

On  a  prosecution  for  seduction,  the  prose- 
cutrix being  an  "accomplice,"  in  order  to 
warrant  a  conviction  her  testimony  must  be 
corroborated.  McCullar  v.  State,  36  S.  W. 
585,  586,  36  Tex.  Cr.  R.  213,  61  Am.  St  Rep. 
847. 

ACCOMPLISH. 

"Accompany"  la  not  equivalent  to  "ac- 
complish," so  that  an  instruction  that  rob- 
bery is  the  felonious  taking  of  personal 
property  "accompanied"  by  means  of  force 
and  fear  Is  erroneous,  as  robbery  must  be 
accomplished  by  means  of  force  and  fear. 
State  V.  Johnson,  66  Pac.  290,  291,  26  Mont  9. 

ACCORD. 

"Accord  is  a  satisfaction  agreed  upon 
between  the  party  Injuring  and  the  party 
injured,  which  when  performed  Is  a  bar  to 
all  actions  on  ttia   same  account**     Rorer 
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Iron  Co.  T.  Trout,  2  S.  B.  713,  719,  83  Va, 
397,  6  Am.  St.  Rep.  262  (quoting  3  Bl.  Comm. 
315);  Sieber  t.  Amunson,  47  N.  W.  1126, 
1128,  78  Wis.  679 ;  iBtna  Ins.  Co.  t.  Stevens, 
48  111.  31,  33;  Kromer  v.  Heim,  75  N.  Y. 
574,  676,  31  Am.  Rep.  491 ;  OliwiU  v.-  Veiv 
denhalyen,  15  N.  Y.  Supp.  94,  96;  Mitchell 
T.  Hawley  (N.  Y.)  4  Denlo,  414,  418,  47  Am. 
Dec.  260.  "It  must  be  advantageous  to  the 
creditor,  and  he  must  receive  an  actual  bene- 
fit therefrom.  Everything  must  be  done 
which  the  party  imdertakes  to  do.  To  con- 
stitute a  good  accord  and  satisfaction,  it 
must  be  accepted  as  such."  Sieber  v.  Am- 
unson, 47  N.  W.  1126,  1128*  78  Wis.  679. 
The  bar  rests  on  the  agreement,  and  not  on 
the  mere  reception  of  property;  for,  whatever 
amount  may  have  been  received,  the  right  of 
action  is  not  extinguished,  unless  it  is  agreed 
that  the  property  received  is  in  satisfaction. 
MitcheU  T.  Hawley  (N.  Y.)  4  Denio,  414, 
41& 

An  "accord"  is  an  agreement,  in  the  case 
of  contracts,  where  the  creditor  agrees  to  ac- 
cept some  other  thing  in  lieu  of  that  which 
is  contracted  or  promised  to  be  done.  Way 
V.  Russell  (U.  S.)  33  Fed.  6,  7;  Swofford  Bros. 
Dry-Goods  Co.  v.  Goss,  65  Mo.  App.  55,  59. 

An  accord  is  an  agreement,  consent,  or 
concurrence  of  the  minds  and  intentions  of 
two  or  more  individuals.  It  is  an  agreement 
between  a  party  injuring  and  a  party  injured 
to  make  satisfaction  for  the  injury, .  which 
when  performed  is  a  bar  to  a  recovery  for 
the  original  claim.  The  principle  Is  that  the 
party  who  has  a  legal  right  of  action  against 
another  may  accept  of  some  other  thing  in 
discharge  of  his  claim  or  demand.  Elkan  v. 
Hitchcock,  36  N.  Y.  Supp.  788,  789,  15  Misc. 
Rep.  2ia 

An  "accord"  is  an  agreement,  an  adjust- 
ment, a  settlement  of  former  difficulty,  and 
presupposes  a  difference,  a  disagreement,  as 
to  what  is  right  Harrison  v.  Henderson 
(Kan.)  72  Pac.  875,  876,  62  L.  R.  A.  760. 

An  "accord"  is  an  agreement  to  accept, 
in  extension  of  an  obligation;  something  dif- 
ferent from  or  less  than  that  to  which  the 
person  agreeing  to  accept  it  is  entitled.  Civ. 
Code  Mont  1895,  f  2060;  Rev.  Codes  N.  D. 
1899,  §  3824;  Civ.  Code  S.  D.  1903,  ft  1177; 
Civ.  Code  Cal.  1903,  S  1521. 

"An  acceptance,  in  satisfaction  of  a  debt, 
of  an  accord  or  agreement,  with  mutual 
promises  to  perform,  on  which  the  party  has 
a  legal  remedy  for  its  nonperformance,  is  a 
good  satisfaction  of  such  debt,  although  such 
promises  are  not  performed.  In  order  that 
such  accord  should  be  a  defense  to  the  orig- 
inal debt  it  is  necessary  that  the  plaintiff 
should  have  agreed  to  accept  the  agreement 
itself,  and  that  the  performance  of  it  is  a 
satisfaction  of  his  debt  so  that  if  it  is  not 
performed  his  only  remedy  would  be  an  ac- 
tion for  the  breach  of  it,  and  not  a  right  to 
recur  to  the  original  debt    There  must  be 


a  valid  agreement,  substituting  a  new  cauM 
of  action  in  place  of  the  old.  It  is  not  suf- 
ficient that  there  is  a  mere  accord  between 
the  same  parties  as  mutual  promises,  but 
there  must  be  a  new  agreeiAent  with  a  new 
consideration."  Goodrich  v.  Stanley,  24 
Conn.  613,  621. 

An  accord  executory,  without  perform- 
ance accepted,  is  no  bar,  and  tender  of  per- 
formance is  insufficient;  and  part  execution 
of  an  accord  cannot  be  pleaded  in  satisfac- 
tion, but  it  must  be  completely  executed. 
Bac.  Abr.  It  was  said  in  Peytoe's  Case,  9 
Coke,  79,  that  every  accord  ought  to  be  full, 
perfect  and  complete,  for  if  divers  things 
are  to  be  done  and  performed  by  the  accord, 
the  performance  of  part  is  not  sufficient,  but 
all  ought  to  be  performed.  Oliwill  v.  Verden- 
halven,  15  N.  Y.  Supp.  94,  96. 

"Accord  executed"  is  satisfaction;  ac- 
cord executory  is  only  substituting  one  cause 
of  action  in  the  room  of  another,  which 
might  go  on  to  any  extent.  This  has  been 
so  often  ruled  that  a  decision  to  the  con- 
trary would  overthrow  all  the  books.  Rus- 
sell V.  LyUe  (N.  Y.)  6  Wend.  390,  391,  22  Am. 
Dec.  537. 

"The  accord  must  be  executed,  and  a 
mere  executory  agreement  can  never  be 
pleaded  as  an  accord  and  satisfaction.  If 
part  of  the  consideration  agreed  on  be  not 
paid,  the  whole  accord  fails."  City  of  Mem- 
phis V.  Brown,  87  U.  S.  (20  Wall.)  289,  309, 
22  L.  Ed.  264. 

"An  accord  executory,  without  perform- 
ance accepted,  is  no  bar,  and  tender  of  per- 
formance is  insufficient  So,  also,  accord 
with  part  execution  cannot  be  treated  as  a 
satisfaction,  but  the  accord  must  be  com- 
pletely executed;"  and  hence  a  proposition 
in  the  alternative  to  accept  certain  things  in 
full  of  a  Judgment,  or  to  accept  payment  of 
the  account  in  another  fashion,  the  latter  of 
which  was  accepted  and  partly  acted  on,  is 
merely  the  case  of  an  accord  partly  executed, 
and  so  far  as  not  executed  left  the  Judg- 
ment in  full  force.  Kromer  r.  Heim,  75  N. 
Y.  574,  576,  31  Am.  Rep.  491. 

Accord,  to  be  good,  must  be  in  full  sat- 
isfaction, and  must  be  executed.  Readiness 
to  perform  is  not  enough.  In  the  language 
of  one  of  our  own  cases,  the  legal  notion  of 
accord  is  a  new  agreement  on  a  new  con- 
sideration, to  discharge  a  debtor;  and  it  is 
not  enough  that  there  be  a  clear  agreement 
or  accord,  and  a  sufficient  consideration,  but 
tbe  accord  must  be  executed.  Mere  readi- 
ness to  perform  the  accord,  or  a  tender  of 
performance,  or  even  a  part  performance 
and  readiness  to  perform  the  rest  will  not 
do.  Hosier  v.  Hursh.  25  Atl.  52.  53,  151  Pa. 
415  (citing  Hearn  v.  Kiehl,  38  Pa.  [2  Wright] 
147,  80  Am.  Dec.  472). 

Where  a  maker  and  a  holder  of  a  note 
agreed  that  the  maker  should  exefute  a  new 
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note  and  mortgage  in  lien  thereof,  and  the 
maker  tendered  to  defendant  the  new  note 
and  mortgage,  bnt  it  was  refused,  such  sub- 
stituted mortgage  and  tender  constituted  but 
an  accord  executory.  Tender  of  performance 
has  never  been  held  equivalent  to  execution 
for  the  purpose  of  a  defense.  Brooklyn  Bank 
Y.  De  Grauw  (N.  Y.)  28  Wend.  842,  844,  85 
Am.  Dec.  569. 

An  agreement  or  accord  which  is  to  oper- 
ate as  a  satisfaction  of  an  existing  liability 
must,  before  it  can  have  that  effect,  be  fully 
executed,  and  as  long  as  by  the  terms  of  the 
agreement  something  remains  to  be  done  in 
the  future  it  will  not  be  sufficient  So  where 
the  holder  of  a  note  secured  by.  a  mortgage 
promised  the  maker  that,  if  he  would  pur- 
chase a  certain  demand  against  such  holder, 
the  note  should  be  paid  by  an  equal  amount, 
to  be  indorsed  on  the  demand,  and  the  mak- 
er, relying  on  such  promise,  purchased  the 
demand,  but  the  holder  of  the  note,  in  vio- 
lation of  his  promise,  negotiated  the  same, 
there  was  no  payment  or  satisfaction  of  the 
note.  Both  demands  remained  in  full  force, 
and  In  possession  of  each  party,  neither  be- 
ing canceled  in  whole  or  in  part  by  the  other, 
the  note  being  transferred  before  the  agree- 
ment; for  an  accord  and  satisfaction  was 
fully  executed,  and  the  transferee  was  en- 
titled to  receive  and  retain  the  amount  due 
on  it,  no  notice  to  him  of  the  agreement  be- 
ing shown.    Bragg  v.  Pierce,  58  Me.  65,  67. 

ACOOBD  AHB  SATISFACTION. 

An  "accord  and  satisfaction"  is  the  sub- 
stitution of  another  agreement  between  the 
parties  in  satisfaction  of  the  former  one, 
and  an  execution  of  the  latter  agreement, 
and  forms  a  complete  bar  to  any  further  ac- 
tion on  the  original  claim.  Continental  Na- 
tional Bank  v.  McGeoch,  66  N.  W.  606,  614, 
82  Wis.  286;  Heath  \.  Vaughn,  53  Pac.  229. 
230,  11  Colo.  App.  384;  Story  v.  Maclay,  18 
Pac.  198,  201,  6  Mont.  492;  Swofford  Bros. 
Dry  Goods  Co.  v.  Goss,  65  Mo.  App.  55,  59. 
In  later  times,  however,  this  definition  has 
been  modified,  or,  rather,  a  broader  appli- 
cation of  the  doctrine  has  been  made,  that  a 
new  agreement  or  new  plans  may  In  some 
instances  be  held  to  be  a  satisfaction  of  a 
prior  one.  Heath  v.  Vaughn,  58  Pac.  229, 
230,  11  Colo.  App.  384. 

An  ''accord  and  satisfaction"  is  defined 
to  be  an  agreement  between  two  persons, 
one  of  whom  has  a  right  of  action  against 
the  other,  that  the  latter  should  do  or  give 
and  the  former  accept  something,  in  satis- 
faction of  the  right  of  action,  different  from, 
and  usually  less  tban,  what  might  be  legally 
enforced.  When  the  agreement  is  executed, 
and  the  satisfaction  has  been  made,  it  is 
called  an  "accord  and  satisfaction."  Rogers 
V.  City  of  Spokane,  37  Pac.  300.  301,  9  Wash. 
168;  Davis  v.  Noaks,  26  Ky.  (3  J.  J.  Marsh.) 
494,  407.  There  is  another  and  more  modern 
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application  of  this  principle,  which  has  been 
sustained  by  the  courts.  It  Is  that  an  '*ac- 
cord.and  satisfaction"  ia  the  substitution  of 
another  agreement  between  the  parties  in 
satisfaction  of  a  former  one;  or  probably  a 
better  definition  would  be  where  the  promise 
to  do  a  thing  ia  set  up  in  satisfaction  of  the 
prior  right  or  claim.  The  fact  that  a  person 
injured  tturough  the  negligence  of  a  city  court 
agreed  to  accept  a  certain  sum  in  satisfaction 
of  his  claim  does  not  bar  his  right  of  action 
against  the  city  when  the  city  council  after- 
wards merely  authorised  the  comptroller  to 
pay  such  sum,  and  he  did  not  accept  it,  and 
no  tender  was  made  to  him.  Rogers  v.  City 
of  Spokane,  87  Pac.  800,  301,  9  Wash.  168. 

To  constitute  an  "accord  and  satisfac- 
tion" it  is  necessary  that  the  money  should 
be  offered  in  satisfaction  of  the  claim,  and 
the  offer  accompanied  by  such  acts  and  dec- 
larations as  amount  to  a  condition  that  if 
the  money  be  accepted  it  is  accepted  in  sat- 
isfaction, and  such  that  the  party  to  whom 
it  is  offered  Is  bound  to  understand  therefrom 
that  if  be  takes  it  he  takes  it  subject  to  such 
condition.  Preston  v.  Grant,  34  Vt  201,  203. 
This  definition  has  been  quoted  and  followed 
in  the  following  cases:  Fuller  v.  Kemp,  83 
N.  B.  1034,  1035,  138  N.  Y.  231,  20  L.  R.  A. 
785;  Strock  v.  Brigantlne  Transp.  Co.,  51 
N.  Y.  Supp.  327,  329,  23  Misc.  Rep.  858; 
Bloomington  MIn.  Co.  v.  Brooklyn'  Hygienic 
Ice  Co.,  68  N.  Y.  Supp.  699,  703,  58  App.  Div. 
66;  Boston  Rubber  Co.  v.  Peerless  Wringer 
Co.,  5  AU.  407,  408.  58  Vt  551;  Talbott  v. 
English,  59  N.  B.  857,  862,  156  Ind.  299. 
When  the  tender  or  offer  is  thus  made,  the 
party  to  whom  it  is  made  has  no  alternative 
I  but  to  refuse  it,  or  accept  it  upon  such  con- 
I  dition;  and  hence  where  defendant  stated 
to  plaintiff  that  he  tendered  the  sum  as 
the  balance  due  on  a  note  there  was  nothing 
in  the  advancement  which  could  fairly  con- 
vey to  the  plaintiff  the  idea  that  it  was  offer- 
ed on  condition  that  if  plaintiff  took  it  he 
did  so  in  satisfaction  of  the  note;  and  where 
the  amount  offered  was  credited  by  defend- 
ant on  the  back  of  the  note,  and  suit  was 
afterwards  brought  for  the  balance,  the 
transaction  falls  short  of  an  accord  and  sat- 
isfaction.   Preston  v.  Grant,  84  Vt  201,  203. 

An  ''accord  and  satisfaction*'  is  a  sub- 
stitution, by  agreement  of  the  parties,  of 
something  else  In  place  of  the  original  claim, 
and  when  executed  its  effect  Is  to  extinguish 
the  antecedent  liability.  Boston  Newmarket 
Gold  Mln.  Co.  V.  Orme  (Colo.)  71  Pac.  885, 

,  886  (citing  Pulllam  v.  Taylor,  50  Miss.  251 ; 

j  Heavenrich  v.  Steele,  57  Minn.  221,  58  N.  W. 

I  982). 

\  An  "accord  and  satisfaction"  has  been 
,  defined  to  be  an  agreement  "in  the  case  of  a 
contract  where  a  creditor  agreed  to  accept 
some  other  thing  in  lieu  of  that  which  is 
contracted  or  promised  to  be  done.  City  of 
Cincinnati  v.  Cincinnati  St  Ry.  Ca,  9  Ohio 
Dec.  235,  246. 
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Accord  and  satisfaction  Is  the  discharge 
of  a  contract  or  cause  of  action  or  disputed 
claim,  arising  either  in  contract  or  tort,  by 
the  satisfaction  of  an  agreement  between  the 
parties  in  satisfaction  of  such  contract,  cause 
of  action,  or  disputed  claim,  and  the  execu- 
tion of  that  agreement  Like  any  other 
agreement,  there  must  be  a  meeting  of  the 
minds  of  both  parties.  Hennessy  v.  St  Paul 
City  Ry.  Co.,  65  Minn.  13,  67  N.  W.  635. 

An  "accord  and  satisfaction*'  is  an  ex- 
ecuted agreement  whereby  one  of  the  parties 
undertakes  to  give  and  the  other  to  accept, 
in  satisfaction  of  a  claim  arising  either  from 
contract  or  tort,  something  other  or  differ- 
ent from  what  he  Is  or  considers  himself 
entitled  to;  but  no  invariable  rule  can  be 
laid  down  with  any  degree  of  certainty  as 
to  what  constitutes  such  an  agreement 
Each  case  must  be  determined  largely  on  its 
peculiar  facts.  To  constitute  a  valid  accord 
and  satisfaction,  not  only  must  it  be  shown 
that  the  debtor  gave  the  amount  in  satisfac- 
tion, but  that  it  was  accepted  by  the  creditor 
as  such.  The  agreement  need  not  be  ex- 
press, but  may  be  implied  from  circumstan- 
ces. Perin  v.  Cathcart,  89  N.  W.  12,  13,  115 
Iowa,  553. 

An  "accord  and  satisfaction"  Is  the  re- 
sult of  an  agreement  between  the  parties, 
and  must  be  consummated  by  a  meeting  of 
the  minds  of  the  parties,  accompanied  by  a 
sufficient  consideration.  A  simple  tender  of 
a  balance,  as  shown  by  an  account  tendered 
by  the  debtor,  does  not  carry  with  it  an  im- 
plication that  by  such  tender  the  debtor  paid 
or  the  creditor  agreed  to  receive  the  sum  in 
full  of  the  amount  due,  where  there  had  been 
no  prior  disagreement  as  to  such  amount. 
Harrison  v.  Henderson  (Kan.)  72  Pac.  875, 
877,  62  L.  R.  A,  760. 

Blackstone,  to  illustrate  what  constitutes 
an  accord  and  satisfaction,  says:  "As  if  a 
man  contract  to  build  a  house,  or  deliver  a 
horse,  and  he  fail  in  it,  this  is  an  injury 
for  which  the  sufferer  may  have  his  remedy 
by  action;  but  if  the  party  injured  accepts 
a  sum  of  money  or  other  thing  as  a  satis- 
faction, this  is  a  redress  of  that  injury,  and 
entirely  takes  away  the  action."  Lindsay 
V.  Gager,  11  N.  T.  App.  Div.  93,  96,  42  N. 
Y.  Supp.  851,  853  (citing  3  HI.  Comm.  c  1,  pp. 
15,  16). 

Accord  and  satisfaction  is  special  matter 
of  defense,  and  not  available  to  the  defend- 
ant unless  specially  pleaded,  or  unless,  when 
pleading  the  general  issue,  the  defendant 
gives  notice  in  writing  that  he  will  give  it 
in  evidence  under  the  general  issue,  and  rely 
upon  it  as  a  defense  to  the  action.  Seaver 
V.  WUder,  35  Ati.  351,  352,  68  Vt  423. 

Accord  and  satisfaction  is  where  the  par- 
ties^ by  a  subsequent  agreement,  have  sat- 
isfied the  former  one,  and  the  Utter  agree- 


ment  has   been    executed.    Civ.   Code   Ga. 
1895,  i  3732. 

Accord  and  satisfaction  is  something 
other  than  strict  performance  of  payment 
It  is  doing  that  by  the  covenantor  which  the 
covenantee  accepts  in  lieu  of  a  performance 
of  the  terms  of  the  covenant  Franklin  Fire 
Ins.  Co.  V.  HamUl.  5  Md.  170,  186. 

Accord  and  satisfaction  forms  a  com- 
plete bar  to  any  further  action  on  the  orig- 
inal claim,  but  an  accord  without  satisfac- 
tion does  not  bar  the  action.  Swofford  Bros. 
Dry  Goods  Co.  v.  Goss,  65  Mo.  App.  55-59. 

A  question  of  "accord  and  satisfaction" 
cannot  arise  in  a  contract  the  parties  to 
which  have  fully  performed  their  agree- 
ments under  that  contract  Story  t.  Maclay, 
13  Pac  198,  201,  6  Mont  492. 

"The  rule  of  accord  and  satisfaction  does 
not  apply  to  a  settlement  embracing  payment 
for  property  sold  and  delivered,  as  regards 
property  concerning  the  delivery  of  which 
both  parties  were  ignorant,  though  a  receipt 
be  given  in  full."  Bloomlngton  Min.  Co.  v. 
Brooklyn  Hygienic  Ice  Co.,  68  N.  Y.  Supp. 
699,  703,  58  App.  Dlv.  66. 

Defendant  and  plaintiff  had  an  unset- 
tled disputed  account  Defendant  sent  plain- 
tiff a  statement  of  the  account  as  it  claimed 
it  to  be,  to  which  plaintiff  made  no  reply. 
Defendant  then  sent  the  statement,  accom- 
panied with  its  note  to  cover  the  admitted 
balance,  and  a  letter  in  which  it  stated  that 
the  note  covered  the  balance  due,  and  hoped 
it  would  be  satisfactory.  The  plaintiff  re- 
plied to  this  letter,  giving  its  version  of  the 
disputed  items,  but  kept  and  used  the  note, 
which  was  paid  at  maturity.  Held  that,  as 
there  was  no  condition  attached  to  the  ac- 
ceptance of  the  note  for  the  admitted  bal- 
ance, it  was  not  an  "accord  and  satisfaction" 
of  the  debt  Boston  Rubber  Co.  v.  Peerless 
Wringer  Co.,  6  Ati.  407,  408*  58  Vt  651, 

Consideratioii. 

An  accord  and  satisfaction  sufficient  to 
constitute  a  defense  to  a  cause  of  action  re- 
quires not  only  an  agreement,  which  the 
creditor  agrees  to  accept  but  there  must  be 
a  reasonable  satisfaction  in  addition  thereto. 
Cumber  v.  Wane,  1  Strange,  426;  Davis  v. 
Noaks,  26  Ky.  (3  J.  J.  Marsh.)  494,  497. 

"An  accord  and  satisfaction  may  be 
briefly  defined  as  the  settlement  of  a  dis- 
pute or  tiie  satisfaction  of  a  claim  by  an 
executed  agreement  between  the  party  In- 
juring and  the  party  injured;  or,  to  give  a 
definition  indicating  more  definitely  its  pe- 
culiar nature,  it  is  something  of  legal  value 
to  which  the  creditor  before  had  no  right 
received  in  full  satisfaction  of  the  debt, 
without  regard  to  the  magnitude  of  the  sat- 
isfaction." BuU  T.  Bull,  43  Conn.  455,  462 
(quoting  Smith's  Leading  Cases  [10th  Am. 
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Ed.]  558);  Chicago,  M.  &  St  P.  R.  Co.  t. 
Clark  (U.  S.)  92  FedL  968»  975^  85  C.  a  A. 
120. 

An  '^accord  and  satisfaction''  requires  a 
new  agreement  and  the  performance  there- 
of. It  must  be  an  executed  contract,  found- 
ed upon  a  new  consideration.  If  the  claim 
is  liquidated,  the  mere  acceptance  of  a  part  of 
the  balance  to  discharge  the  whole  is  not 
enough,  for  there  is  no  reconsideration.  If 
the  claim  is  unliquidated,  the  acceptance  of  a 
part  and  an  agreement  to  cancel  the  entire 
debt  furnishes  a  new  consideration,  which  ia 
founded  on  compromise.  Nessoiy  y.  Tomlln- 
son,  148  N.  Y.  826,  331,  42  N.  B.  715,  51  Am. 
St  Rep.  695.  The  acceptance  of  a  check, 
which  had  been  sent  for  the  amount  of  a  bill, 
less  deductions,  which  defendant  claimed, 
though  such  acceptance  was  stated  to  be  sub- 
ject to  the  settling  of  the  matters  now  in  dis- 
pute, was  a  satisfaction  of  the  claim.  Lestl- 
enne  ▼.  Ernst,  89  N.  Y.  Supp.  199,  200,  5  App. 
Div.  873. 

An  accord  and  satisfaction  'Is  the  substi- 
tution of  another  agreement  in  satisfaction 
of  the  former  one,  and  an  execution  of  the 
latter  agreement;  but  an  agreement  or  prom- 
ise of  the  same  grade  will  not  be  held  to  be  a 
satisfaction  of  a  prior  one,  unless  it  has  been 
expressly  accepted  as  such,  and  the  creditor 
is  not  bound  by  an  agreement  to  accept  a 
smaller  sum  in  lieu  of  a  liquidated  ascertain- 
ed debt  of  a  larger  amount  unless  it  is  sup- 
ported by  some  new  and  additional  advan- 
tage to  the  creditor."  Where  the  parties  in- 
tend that  performance  of  a  subsequent  agree- 
ment and  not  the  promise  itself,  is  to  consti- 
tute the  satisfaction,  there  will  be  no  satis- 
faction without  performance.  —  PulUam  r. 
Taylor,  50  Miss.  251,  257. 

Eseeuted  or  executory. 

The  essence  of  an  "accord  and  satisfac- 
tion" is  that  it  should  be  executed  as  agreed. 
It  la,  of  course,  competent  for  the  parties,  as 
in  the  case  of  any  other  contract  to  yary  it 
by  subsequent  agreement  or  either  party 
may  waive  stipulation  in  his  favor.— Prest  r. 
Cole,  67  N.  B.  246,  247,  183  Mass.  283. 

An  accord  Is  an  agreement  to  accept  in 
extinction  of  an  obligation;  something  dif- 
ferent from  or  less  than  that  to  which  the 
person  agreeing  to  accept  is  entitled.  Though 
the  parties  to  an  accord  are  bound  to  execute 
it  yet  it  does  not  extinguish  the  obligation 
until  it  Is  fully  executed.  To  establish  a 
plea  of  "accord  and  satisfaction"  under  the 
statutory  or  common  law,  it  must  not  only 
appear  that  there  was  an  agreement  to  ac- 
cept in  full  settlement  of  an  obligation  some- 
thing different  from  or  less  than  that  to 
which  one  of  the  parties  la  entitled,  but  it 
must  be  shown  that  such  agreement  has  been 
fully  executed,  and  the  obligation  extinguish- 
ed by  the  creditors,  actual  acceptance  of  the 
consideration  specified  in  the  agreement  con- 
ititating  an  accord.    Arnett  r.  Smith,  88  N. 


W.  1037.  1041.  11  N.  D.  55  (citing  Carpenter 
T.  Chicago.  M.  &  St  P.  Ry.  Co.,  64  N.  W. 
1120,  7  S.  D.  584;  Hoxsie  v.  EmpUre  Lumber 
Co.,  43  N.  W.  476,  41  Minn.  548). 

The  accord  Is  the  agreement  for  the  re- 
ception of  the  thing  in  discharge  of  the  debt 
and  the  satisfaction  is  the  actual  reception 
of  the  thing;  and  hence  the  mere  agreement 
on  the  part  of  plaintiff  to  accept  a  deed  from 
a  third  party  in  satisfaction  of  his  claim 
does  not  afford  a  defense  of  accord  and  sat- 
isfaction in  an  action  on  the  claim,  since  such 
defense  could  be  made  out  only  by  proof  that 
the  deed  was  actually  received  by  the  plain- 
tiff. Burgess  v.  Denison  Paper  Mfg.  Co.*  9 
Ati.  726,  727,  79  Me.  266. 

Sale  diBtlBBiilflhed. 

See  "Sale." 

Batisf  ftotioii  of  entiro  debt. 

"When  a  party  makes  an  offer  of  a  cer- 
tain sum  to  settle  a  claim,  and  the  sum  in 
controversy  is  open  and  unliquidated,  and 
attaches  to  his  offer  the  condition  that  the 
sum,  if  taken  at  all,  must  be  received  in  full 
or  in  satisfaction  of  the  claim  in  dispute,  and 
the  other  party  receives  the  money,  he  takes 
it  subject  to  the  condition  attached  to  it  and 
it  will  operate  as  an  accord  and  satisfaction, 
even  though  the  party  at  the  time  he  receives 
the  money  declares  that  he  will  not  receive  it 
in  that  manner,  but  only  in  part  satisfaction 
of  his  debt  so  far  as  it  will  extend."  Berdell 
V.  BIssell,  6  Colo.  162,  165;  Towslee  v.  Hea- 
ley,  39  Vt  522,  523;  Talbott  v.  English,  50 
N.  E.  857,  862,  156  Ind.  299;  Tompkins  v. 
Hill,  14  N.  E.  177.  178,  145  Mass.  379.  Thus, 
where  there  was  a  dispute  between  a  land- 
lord and  tenant  as  to  the  amount  of  rent 
due,  and  the  tenant  transmitted  a  check  for 
the  amount  which  he  claimed  to  be  correct 
according  to  a  statetnent  he  had  previously 
submitted,  and  the  remittance  was  accompa- 
nied by  a  note  which  merely  stated  that  he 
inclosed  a  certain  amount  for  rent  but  the 
landlord  acknowledged  the  receipt  of  the 
amount  as  part  payment  of  the  rent  for  a 
certain  month,  such  remittance  did  not 
amount  to  an  accord  and  satisfaction.  "Tal- 
bott  Y.  English,  59  N.  E.  857,  862,  156  Ind. 
299. 

The  mere  acceptance  of  a  smaller  sum 
than  that  which  is  actually  due  on  a  contract 
though  it  purport  to  be  in  full,  cannot  be  said 
to  be  an  "accord  and  satisfaction."  City  of 
Cincinnati  v.  Cincinnati  St  Ry.  Co.,  6  Ohio 
N.  P.  140,  9  S.  &  a  P.  235,  245  (ciUng  Bunge 
V.  Koop,  48  N.  Y.  225,  8  Am.  Rep.  546;  Harri- 
man  v.  Harriman,  78  Mass.  [12  Gray]  341). 

An  "accord  and  satisfaction"  must  be  a 
satisfaction  of  the  entire  debt,  so  as  to  com- 
pletely extinguish  It  and  where,  by  agree- 
ment part  of  the  debt  remains,  there  can  be 
no  "accord  and  satisfaction."  Line  y.  Nelson, 
38  N.  J.  Law  (9  Vroom)  358,  862. 


ACCORD  AND  SATISFACTION 


84 


ACCORDING  TO. 


An  agreement  to  accept  part  of  an  un- 
liquidated and  disputed  claim  in  full  satis- 
faction of  the  whole  demand,  executed  by  the 
payment  of  a  sum  agreed  upon,  is  a  good 
"accord  and  satisfaction."  A  part  payment 
of  an  unliquidated  claim  is  not  a  discharge  of 
the  whole,  unless  accepted  upon  an  agree- 
ment and  understanding  to  that  effect.  Bur- 
rill  V.  Grossman  (U.  S.)  91  Fed.  543,  544,  33 
O.  G.  A.  663;  Clark  y.  Dinsniore,  6  N.  H. 
136. 

The  doctrine  that  the  receiving  a  part  of 
a  debt  due,  under  an  agreement  that  the 
same  shall  be  in  full  satisfaction,  is  no  bar  to 
an  action  to  recover  the  balance,  does  not  ap- 
ply to  any  cases,  except  where  the  plaintiff's 
claim  is  for  a  fixed  and  liquidated  amount,  or 
where  the  sum  due  could  be  ascertained  by 
mere  arithmetical  calculation.  But  when  a 
party  makes  an  offer  of  a  certain  sum  to 
settle  a  claim,  when  the  sum  in  controversy 
is  open  and  unliquidated,  and  attaches  to  his 
offer  the  condition  that  the  same,  if  taken  at 
all,  must  be  received  in  full,  or  in  satisfac- 
tiob,  of  the  claim  in  dispute,  and  the  other 
party  receives  the  money,  he  takes  it  subject 
to  the  condition  attached  to  it,  and  it  will 
operate  as  an  accord  and  satisfaction,  even 
though  the  party,  at  the  time  of  receiving  the 
money,  declare  that  he  will  not  receive  it  in 
that  manner,  but  only  in  part  satisfaction  of 
his  debt  so  far  as  it  will  extend.  McDaniels 
V.  Lapham,  21  Vt  222. 


ACCORDANCE. 

See  "In  Accordance  With.'* 

ACCORDING  TO. 

In  a  recognizance  reciting  that  the  obli- 
gor was  recognized  in  a  certain  sum  as  bail 
'^according  to"  act  of  assembly,  the  words 
"according  to*'  must  be  construed  as  making 
the  act  of  the  assembly  which  fixes  the  con- 
dition of  the  recognizance  by  prescribing  the 
duty  of  the  bail  part  of  the  recognizance, 
making  the  recognizance  good  in  substance, 
though  there  was  no  further  recital  of  condi- 
tions, since  there  was  in  it  substance  from 
which  a  formal  recognizance  could  be  molded. 
Harvey  v.  Beach,  38  Pa.  (2  Wright)  500,  502. 

A  contract  providing  that  an  improve- 
ment should  be  made  "according  to"  such  di- 
rection as  the  city  engineer  may,  from  time 
to  time,  give  in  superintending  the  construc- 
tion, means  such  directions  as  he  may  give 
looking  to  the  completion  of  the  work  accord- 
ing to  its  plans  and  specifications.  Burke  v. 
City  of  Kansas,  34  Mo.  App.  570,  580. 

Code,  f  469,  provides  that  when  any  city 
or  town  shall  have  established  the  grade  of 
any  street  or  alley,  and  improvements  have 
been  erected  "according  to  the  established 
grade"  thereof,  the  property  owners  shall  be 


entitled  to  damages  resulting  from  a  change 
of  grade.  Held,  "that  the  property  is  improv- 
ed according  to  the  established  grade  of  the 
street,  within  the  statute,  whenever  it  is  so 
improved  that  it  can  be  comfortably  and  con- 
veniently used  for  the  purpose  to  which  it  is 
devoted  while  the  street  on  which  it  abuts  is 
maintained  at  that  grade.''  It  does  not  re- 
quire the  property  to  be  erected  on  the  grade 
of  the  street.  Gonklin  v.  City  of  Keokuk,  35 
N.  W.  444,  447,  73  Iowa,  343. 

Const  art  4,  Sf  3-6,  requiring  the  Legis- 
lature to  apportion  the  senate  and  assembly 
districts  "according  to  the  number  of  inhab- 
itants," and  requiring  the  assembly  districts 
to  be  bounded  by  county,  precinct,  town,  or 
ward  lines,  to  consist  of  contiguous  terri- 
tory, and  to  be  in  as  compact  form  as  prac- 
ticable, and  requiring  the  senate  districts  to  be 
of  convenient  contiguous  territory,  requires 
the  apportionment  of  a  state  into  assembly 
and  senate  districts  "according  to  the  num- 
ber of  inhabitants,"  as  near  as  can  be  done 
consistently  with  the  other  provisions.  State 
V.  Cunningham,  53  N.  W.  35,  56,  83  Wis. 
90,  17  L.  B.  A.  145,  35  Am.  St  Bep.  27. 

An  averment  in  a  declaration  that  the 
defendants  subscribed  for  certain  shares  of 
the  capital  stock  of  the  plaintiff  company, 
"according  to  the  statute"  incorporating  the 
company,  will  be  held  on  demurrer  to  mean 
that  he  had  done  everything  required  by  the 
charter  in  order  to  become  a  subscriber. 
Fiser  v.  Mississippi  &  T.  B.  Co.,  82  Miss.  359, 
870. 

The  words  "according  to  Its  value,"  in 
the  constitutional  provision  providing  that  all 
property  subject  to  taxation  shall  be  taxed 
according  to  its  value,  means  that  property 
of  every  character  and  description  must  be 
taxed  upon  its  true  value,  and  upon  that 
basis  must  contribute  to  the  revenue  of  the 
state,  and  that  no  portion  of  any  distinct 
genus  or  species  of  property  upon  which 
such  tax  is  imposed  can  ever  be  exempt 
therefrom.  Pike  ▼.  State,  5  Ark.  (5  Pike) 
204,  206. 

Where  an  indictment  charges  that  the 
overt  act  was  done  "according  to  and  in 
pursuance  of  said  conspiracy,"  something 
more  is  intended  by  the  use  of  the  words 
than  that  the  overt  act  was  done  after  the 
formation  of  the  conspiracy,  or  that  it  was 
simply  a  result  of  the  conspiracy.  It  implies 
that  the  act  was  one  contemplated  by  the 
conspiracy,  "according  to,"  and  was  done  In 
carrying  it  out  "in  pursuance  of,"  something 
which  the  conspiracy  provided  should  be  done, 
something  which  when  done  should  tend  to 
accomplish  the  purpose  of  the  conspiracy. 
Dealy  v.  United  States,  152  U.  S.  539,  546, 
14  Sup.  Ct  680,  38  L.  Ed.  545. 

Where  a  layout  of  land  for  a  burying 
place  is  made  "according  to  pitch,"  the  ex* 
presslon  in  this  connection  meana  according 
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to  a  prevlons  selection.  Inhabitants  of  East- 
on  V.  Drake,  65  N.  E.  393,  894,  182  Mass. 
283. 

ACCORDING  TO  COMMON  USAGE. 

See  "Common  Usage." 

ACCORDING     TO     THE     COURSE     OF 
COMMON  LAW. 

Tile  various  Interpretations  in  effect 
determine  that  the  phrase  '*Judicial  proceed- 
ings according  to  the  course  of  the  common 
law"  means  tliat  the  right  of  a  person  to  his 
life,  liberty,  or  property  shall  not  be  diyest- 
ed  except  by  a  judicial  determination,  after 
due  notice,  in  pursuance  of  a  general  law. 
Mason  v.  Messenger,  17  Iowa,  261,  267. 

ACCORDING  TO  lAW. 

See  "Sworn  According  to  Law.** 

A  certificate  of  a  royal  Prussian  Judge, 
In  proceedings  to  extradite  a  forger,  that 
the  proceeding  against  the  forger  which  he 
certifies  to  is  '^ralid  evidence  according  to 
the  laws  existing  in  Prussia,"  is  to  be  con- 
strued as  meaning  that  the  certificate  is  valid 
evidence  of  the  crime  in  Prussia.  In  re 
Behrendt  (U.  S.)  22  Fed.  699,  700. 

A  will  by  which  testator  devised  property 
to  bis  son  for  life,  remainder  to  be  divided 
among  the  son's  children  "according  to  law," 
meant  according  to  the  law  as  it  exists  at 
the  time  of  the  division,  for,  unless  it  be 
divided  according  to  existing  law,  it  is  not 
divided  according  to  law  in  any  sense.  To 
perform  any  act  according  to  law,  necessarily 
refers  to  the  law  existing  at  the  time  of 
the  performance  of  the  act,  since  law  as  it  once 
was  is  not  now  law  at  all.  Van  Tilburgh  v. 
Hollinshead,  14  N.  J.  Eq.  (1  McCart.)  32.  35. 

Act  July  2,  1822,  prohibiting  any  revoca- 
tion of  any  will  unless  proved  by  some  other 
will  or  codicil  executed  with  the  like  formali- 
ties, or  by  some  other  writing  declaring  the 
same,  or  by  canceling,  tearing,  obliterating, 
or  otherwise  destroying  such  will,  but  that 
nothing  In  the  section  shall  be  construed  to 
control  or  affect  any  revocation  of  a  will  to 
be  Implied  "according  to  law"  from  any 
change  in  the  circumstances  of  the  testator, 
bis  family,  devisees,  legatees,  or  estate,  oc- 
curring between  the  time  of  the  making  of 
the  will  and  the  death  of  the  testator,  will 
be  construed  as  only  Intended  to  except  such 
revocations  as  are  approved  by  English  deci- 
sions on  an  implication  not  consistent  with 
the  English,  statute  of  frauds.  Morey  v. 
Sohier,  3  Ati.  636,  638,  63  N.  H.  507,  66  Am. 
R^.  538. 

Act  Gong.  Juiy  8,  1886,  referring  claims 
to  the  court  of  claims  for  adjudication  "ac- 
cording to  law,"  means  a  formal,  regular, 
and  final  Judgment  of  the  Judicial  tribune 
to  which  the  matter  is  submitted,   acting 


on  the  acknowledged  principles  of  law  appli- 
cable to  the  circumstances  of  the  case.  Unit- 
ed States  V.  Irwin,  8  Sup.  Ct  1033.  1035,  127 
U.  S.  125,  32  L.  Ed.  99. 

The  phrase  "according  to  law"  can  have 
but  one  meaning  as  used  in  the  statute  for 
the  distribution  of  land  of  a  decedent,  and 
that  is  by  an  action  in  partition  in  the  court 
having  Jurisdiction  in  cases  of  that  character. 
Schick  ▼.  Whitcomb  (Neb.)  94  N.  W.  1023, 
1026. 

An  administrator's  bond  provided  that  he 
"shall  administer  according  to  law."  It  was 
held  that,  the  functions  of  an  administra- 
tor being  ex  vi  termini  to  administer,  to  "ad- 
minister according  to  law"  meant  to  fulfill 
the  functions  of  an  administrator,  or.  In  other 
words,  to  perform  all  his  duties,  and  hence, 
as  it  was  an  administrator's  duty  to  pay  over 
money  on  demand,  his  failure  to  do  so  was 
a  breach  of  the  bond.  Balch  v.  Hooper,  20 
N.  W.  124,  126,  32  Minn.  168. 

"According  to  law,"  as  used  in  Act  No. 
82  of  1884,  f  3.  declaring  that  a  tax  titie 
executed  before  a  notary  shall  be  conclu- 
sive evidence  that  the  property  was  assessed 
"according  to  law,"  and  of  other  facts,  nec- 
essarily implies  merely  that  all  the  essen- 
tials have  been  fulfilled,  and  that  the  tax 
titie  is  conclusive  evidence  that  if  they  are 
performed  they  are  performed  "according  to 
law,"  but  does  not  preclude  an  inquiry  as  to 
the  fact  of  performance  of  such  actual  es- 
sentials at  all,  the  act  and  phrase  being  only 
to  conclude  inquiry  into  the  nonessential  req- 
uisites to  the  exercise  of  the  taxing  power. 
In  re  Lake,  3  South.  479,  483,  40  La.  Ann. 
142. 

As  les^al  process. 

The  expression  "according  to  law,"  as 
used  in  Code  Pub.  Loc.  Laws,  art  7,  f  190, 
providing  that  where  state  and  county  taxes 
are  in  arrear,  and  the  collector  shall  find  it 
necessary  to  enforce  the  collection  thereof, 
he  shall  first  leave  with  the  party  by  whom 
the  taxes  are  due  a  notice  warning  the  delin- 
quent that  unless  paid  within  30  days  the  col- 
lector will  proceed  to  collect  the  same  "ac- 
cording to  law,"  means  by  legal  process. 
Condon  v.  Maynard,  18  Ati.  957,  958,  71  Md. 
601. 

As  opinion  on  appeaL 

The  phrase  "according  to  law"  in  the  de- 
cision on  appeal  of  a  case,  remanding  it  tbr 
further  proceedings  according  to  law,  meatis 
the  opinion  of  the  court  filed  upon  the  appeal, 
for,  without  regard  to  the  merit  or  demerit  of 
the  opinion,  it  necessarily  becomes  the  law 
of  the  case.  Winner  ▼.  Hoyt,  82  N.  W.  1^ 
130,  68  Wis.  278. 

As  statnte  law. 

In  a  bond  of  a  county  treasurer  provldteg 
that  he  will  faithfully  discharge  tte  duties 
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of  hl8  office  and  pay  oyer  the  money  which 
shall  come  into  his  hands  "according  to  law/' 
the  phrase  according  to  law  embraces  stat- 
ute law  in  force  during  the  term  of  office^ 
whether  enacted  before  or  after  the  ezecn- 
tion  of  the  bond.  Dawson  y.  State,  38  Ohio 
St  1«  8. 

The  words  "according  to  law"  as  used  In 
the  Constitution,  providing  that  every  person 
holding  any  civil  office  under  the  state  or 
any  municipality  therein  shall,  unless  remov- 
ed "according  to  law,"  exercise  the  duties 
of  such  office,  can  have  no  other  construc- 
tion than  that  such  officer  shall  be  removed 
as  provided  by  the  Constitution  or  statutory 
law.  Trimble  v.  People,  34  Pac.  981,  984, 
19  Colo.  187,  41  Am.  St  Rep.  236. 

As  statnte  of  desoent  or  distribution* 

The  words  "according  to  law"  in  a  will 
in  which  testatrix  demised  lands  in  trust  for 
her  son  for  life,  and  at  the  time  of  bis 
death  to  leave  all  the  property  of  all  kinds 
to  be  equally  divided  among  her  nephews  and 
nieces  on  her  father's  side  "according  to  law," 
was  held  not  to  operate  to  incorporate  as  a 
part  of  her  will,  and  as  a  qualification  of 
the  devise,  the  provisions  of  the  statute  of 
descent  relating  to  the  division  of  estates 
between  the  children  and  grandchildren  of 
brothers  and  sisters  of  the  whole  blood;  and 
therefore  a  grandniece,  the  daughter  of  a 
nephew  dead  at  the  time  of  making  the  will, 
was  held  not  entitled  to  any  interest  in  the 
lands.  Buzby  v.  Roberts,  32  Atl.  9,  11,  53  N. 
J.  Eq.  (8  Dick.)  566. 

A  will  by  which  a  plantation,  after  a  life 
estate  in  another,  was  to  come  to  the  next 
male  heir  nearest  in  kindred  and  relation 
to  the  testator  "according  to  law,"  and  so  on 
in  succession  on  that  line,  must  be  construed 
to  mean  that  the  estate  should  come  to  such 
beneficiary  in  the  same  manner  as  the  law 
would  have  given  it  to  the  heirs  of  the  tes- 
tator, and  not  that  the  testator  meant  that 
the  law  was  to  be  regarded  in  ascertaining 
who  the  next  male  heir  nearest  in  kindred 
and  relation  to  him  was.  Mclntyre  v.  Ram- 
sey, 23  Pa.  (11  Harris)  317,  319. 

Where  testator  bequeathed  to  his  wife 
"one  third  of  my  whole  estate  according  to 
law,"  the  phrase  referred  to  the  statute  of 
distribution,  which  gives  a  widow  one-thii*d 
of  all  the  personal  property  of  the  husband 
after  the  payment  of  debts.  Morris  v.  Mor- 
ris' Bx'r  (Del.)  4  Houst  414,  441. 

AOOORDINO  TO  TENOR  AlVB  EFFECT. 

In  an  agreement  for  the  release  of  a 
purchase  on  a  condition  precedent  that  they 
should  pay  a  certain  percentage  of  their  orig- 
inal indebtedness  "according  to  the  tenor  and 
effect"  of  certain  notes  Ihey  were  to  give, 
tlM  phrase  "according  to  their  tenor  and  ef- 
fect" Is  equivalent  to  "at  maturity."    Third 


Nat  Bank  ▼.  Humphreys  (U.  8.)  66  Fed. 
872,  876. 

ACCOUNT. 

See  "Bank  Account^;  *^ook  Account"; 
"CJoncems  and  Accounts";  "Continu- 
ous Account";  "Current  Account"; 
"False  Account";  "For  Account  of; 
"Fully  Accounted";  "Intermediate  Ac- 
count"; "Just  and  True  Account"; 
"Long  Account";  "Matters  of  Ac- 
count"; "Merchants'  Accounts";  "Mu- 
tual Accounts";  "OnAccountor*;  "Open 
Account";  "Option  Account";  "Out- 
standing Accounts";  "Partial  Account"; 
"Particular  Account";  "Running  Ac- 
count"; "Store  Account";  "True  Ac- 
count"; "Unliquidated  Account";  "Un- 
satisfied Accounts." 

All  Accounts,  see  "AIL" 

Attested  account,  see  "Attest— Attesta- 
tion." 

Liquidated  account,  see  "Liquidate.** 

1  Rev.  St  p.  665,  f  28,  providing  that  no 
person  shall  by  printing,  writing,  or  In  any 
other  way  publish  an  •^account"  of  any  lot- 
tery, stating  when  and  where  the  same  Is 
to  be  drawn,  or  the  prizes  drawn  in  any  of 
them,  or  the  price  of  a  ticket  or  share  there- 
in, or  where  any  ticket  may  be  obtained  there- 
in, or  in  any  way  aiding  or  assisting  in  the 
same,  does  not  mean  an  editorial  or  other 
commentary  upon  the  law  or  its  violation, 
or  one  pointing  out  violators  and  condemning 
their  conduct,  or  a  mere  narrative  of  such 
violation  as  matter  of  news,  but  means  pub- 
lications to  aid  and  assist  lotteries  by  pub- 
lishing accounts  to  operate  as  advertisements 
or  notices  of  Illegal  lotteries,  and  to  point 
out  in  some  form  when  the  same  are  to  be 
drawn,  or  the  prizes  therein,  or  the  price  of 
tickets  or  shares,  or  where  tickets  may  be 
obtained,  or  in  some  other  way  to  aid  or  as- 
sist them.  Hart  ▼.  People  (N.  Y.)  26  Hun, 
396,  397. 

A  policy  provided  that  all  persons  in- 
sured and  sustaining  loss  or  damage  by  fire 
should  forthwith  give  notice  thereof,  and  a# 
soon  after  as  possible  deliver  "a  particular 
account"  of  such  loss  or  damage.  Held,  that 
the  words  quoted  should  be  construed  to  re- 
quire only  a  particular  account  of  the  ar- 
ticles lost  or  damaged,  and  did  not  include 
a  statement  of  the  cause  or  manner  of  loss. 
Catlin  V.  Springfield  Fire  Ins.  Ca  (U.  8.)  5 
Fed.  Cas.  810,  811. 

The  term  "accounts,"  as  used  technically 
in  evidence  relating  to  a  quarterly  meeting 
of  the  Society  of  Friends,  is  understood  to 
be  a  written  return  of  a  monthly  meeting, 
authenticated  by  its  clerk  to  the  quarterly 
meeting,  stating  answers  to  queries  respect- 
ing its  condition,  notice  of  any  business  to 
which  the  attention  of  the  quarterly  meet- 
ing is  asked,  and  also  the  names  of  the  rep- 
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resentatlTes  chosen  to  attend  and  form  the 
quarterly  meeting.  Barle  y.  Wood,  62  Mass. 
(8  Cnsh.)  430,  465. 

AGOOUKT  (m  Oonuneroial  Law). 

The  word  **account"  has  no  clearly  de- 
fined legal  meaning.  Ordinarily  It  is  a  de- 
tailed statement  of  mutual  demands,  if  they 
exist  in  the  nature  of  debit  and  credit  be- 
tweoi  the  parties,  arising  out  of  contract  or 
of  some  fiduciary  relation,  showing  a  bal- 
ance by  comparison  between  receipts  and 
payments.  The  term  "account"  includes 
goods  sold  and  delivered  or  consigned  to  be 
sold,  money  had  and  received,  and  work  done 
and  materials  furnished.  There  is  no  dis- 
tinction between  the  word  "account"  as  used 
in  a  limitation  of  actions  on  account  to  three 
years,  and  in  the  provisions  authorizing 
the  defendant,  upon  proper  notice,  to  require 
a  list  of  items  composing  an  account  when 
it  is  the  foundation  of  a  suit,  and  it  is  used 
in  its  ordinary  commercial  usage  to  mean 
claim  or  demand  grown  out  of  the  sale  of 
goods,  the  performance  of  services,  or  the 
like^  and  applies  to  an  action  of  assumpsit 
brought  by  a  physician  to  recover  for  medical 
services  rendered,  in  the  absence  of  a  spe- 
cial contract  Morrisette  v.  Wood.  80  South. 
630,  631,  128  Ala.  505. 

•*The  primary  idea  of  account,  computa- 
tion, whether  we  look  to  the  proceedings  of 
courts  of  law  or  of  equity,  is  some  matter  of 
debt  aiid  credit,  or  demands  in  the  nature  of 
debt  and  credit,  between  parties.  It  implies 
that  one  is  responsible  to  another  for  moneys 
or  things,  either  on  the  score  of  contract,  or 
some  fiduciary  relation  of  a  public  or  pri- 
vate nature,  created  by  law  or  otherwise." 
Whitwell  V.  Willard,  42  Mass.  (1  Mete.)  216, 
217;  Nelson  v.  Posey  County,  4  N.  B.  703, 
704,  105  Ind.  287;  Stringham  v.  Winnebago 
County,  24  Wis.  5»4,  599. 

"Anything  may  enter  into  an  account 
The  sum  due  on  a  bond  of  several  years 
standing,  on  which  there  has  been  various 
payments,  may  be  said  to  rest  in  account  and 
to  be  unliquidated.  An  account  is  no  more 
than  a  list  or  catalogue  of  items,  whether  of 
debits  or  credits.''  Rensselaer  Glass  Factory 
V.  Reid  (N.  Y.)  5  Cow.  587,  593. 

An  account  is  a  list  or  statement  of  mon- 
etary transactions,  such  as  payments,  losses, 
sales,  debits,  credits,  etc.,  in  most  cases  show- 
ing a  balance  or  result  of  comparison  be- 
tween Items  of  an  opposite  nature,  e.  g.,  re- 
ceipts and  payments.  Purvis  v.  Kroner,  23 
Paa  260,  261,  18  Or.  414. 

An  account  *'i8  a  formal  statement  In 
detail  of  the  transactions  between  two  par- 
ties, made  contemporaneously  with  the  trans- 
actions themselves."  Richardson  v.  Wingate 
(Ohio)  10  West  Law  J.  145,  146. 

An  ''account"  is  a  detailed  statement  of 
items  of  debt  and  credit,  or  of  debt  arising 


out  of  contracts  between  parties.    Turgeon 
V.  Cote,  33  Ati.  787,  88  Me.  108. 

A  computation  or  statement  of  debts 
and  credits  arising  out  of  personal  property 
bought  or  sold,  services  rendered,  mate- 
rial furnished,  and  the  use  of  property  hired 
and  returned.  McMaster  v.  Booth,  4  How. 
Prac  (N.  T.)  427,  428. 

"An  account  is  defined  to  be  a  detailed 
statement  of  mutual  demands  in  the  matter 
of  debt  and  credit  between  parties,  arising 
out  of  contracts  or  some  fiduciary  ration." 
McWilliams  v.  Allan,  45  Mo.  573,  574;  Pres- 
ton Nat  Bank  v.  George  T.  Smith  Middlings 
Purifier  Co.,  60  N.  W.  981,  982,  102  Mich. 
462;  Madison  County  v.  Collier,  80  South. 
610,  611,  79  Miss.  220. 

An  account  is  "a  sum  stated  on  paper; 
a  registry  of  a  debt  or  credit;  an  entry  in  a 
book  of  things  bought  or  sold,  of  payments, 
services,  etc."  "A  list  or  catalogue  of  items, 
whether  of  debts  or  credits."  Theobald  v. 
Stinson,  38  Ma  149,  152. 

The  word  "account"  as  used  in  N.  Y. 
Code,  S  158,  declaring  that  a  party  may, 
when  an  account  is  alleged  in  adverse  plead- 
ing, demand  a  bill  of  particulars,  means  the 
entry  of  debts  and  credits  in  a  book,  or  upon 
paper,  of  things  bought  and  sold,  of  serv- 
ices performed,  with  date,  and  price  or  value. 
Dowdney  v.  Volkening,  37  N.  Y.  Super.  Ct 
(5  Jones  &  S.)  313,  31& 

An  account,  under  a  mechanic's  lien 
statute  requiring  a  Just  and  true  account  of 
the  demand  to  be  filed  and  a  statement  of 
the  lien,  is  sufficient  if  it  comes  within  the 
ordinary  meaning  of  that  term,  or  is  one 
that  is  a  fair  and  substantial  compliance  with 
the  law.  Turner  v.  St  John,  78  N.  W.  340, 
344,  8  N.  D.  245. 

A  will  devising  testator's  accounts  con- 
strued not  to  include  the  testator's  bank  ac- 
count "The  term  'accounts,'  in  the  ordinary 
and  popular  understanding,  with  which  the 
testator  must  be  understood  to  have  used  it, 
is  that  statement  of  mutual  demands  in  the 
nature  of  debt  and  credit  which  arises  out 
of  contracts  and  dealings  between  parties, 
and  the  items  of  which  are  entered  from  time 
to  time  in  the  books  commonly  known  as 
the  'account  books,'  and  entered  in  a  book  or 
on  x)aper,  of  things  bought  or  sold,  of  pay- 
ments, services,  etc.,  including  the  names 
of  the  parties  of  the  transaction,  date,  and 
price  or  value  of  the  thing."  Gale  v.  Drake, 
51  N.  H.  78,  84. 

In  Code  Civ.  Proc.  f  1585,  providing  that 
an  executor  or  administrator  of  a  deceased 
partner  is  entitled  to  demand  an  "account" 
from  the  surviving  partner  of  the  firm's  busi- 
ness, the  right  to  demand  an  account  in- 
cludes the  right  to  have  all  that  the  term 
imports,  viz.,  a  detailed  statement  of  the 
partnership  business,  which  shall  afford  full 
information  of  the  condition  of  the  business 


ACCOUNT 


88 


ACCOUNT 


—the  assets,  the  credits,  and  Indebtedness  of 
the  firm  as  such,  and  the  condition  of  the 
account  as  between  the  partners  themselvea 
Andrade  y.  Superior  Court,  17  Pac.  631,  S32, 
75  Cal.  459. 

Code,  i  2599,  declares  that  on  proof  of 
citation  by  a  distributee  to  an  executor  or 
administrator  the  ordinary  may  proceed  to 
**make  and  account,"  bear  evidence  on  any 
contested  question,  and  settle  finally  between 
the  distributee  and  administrator.  Held, 
that  the  term  "make  an  account"  should  be 
construed  as  an  ascertainment  by  figures  of 
what  is  due  after  expenses  to  the  complain- 
ing heir  or  the  heirs  complaining,  or  requir- 
ing its  payment  by  the  administrator.  Cook 
V.  Weaver,  77  Ga.  9,  15. 

By  "account,"  as  used  in  Laws  1891,  c. 
100,  f  2,  authorizing  a  reference  when  the 
examination  of  a  long  account  is  required, 
is  meant  an  account  in  the  ordinary  accepta- 
tion of  that  term;  that  is,  charges  and  cred- 
its between  the  parties.  Betcher  v.  Grant 
County,  68  N.  W.  163,  9  S.  D.  82;  Bwart  v. 
Ka^s  (S.  D.)  95  N.  W.  915. 

Balance  or  total. 

The  term  "account,"  used  in  statutes 
requiring  a  claimant  of  a  mechanic's  lien  to 
file  a  Just  and  true  account  of  his  demands, 
means  a  detailed  statement  of  mutual  de- 
mands, debit  and  credit,  and  hence  a  state- 
ment which  does  not  show  the  aggregate  of 
the  different  items  or  the  aggregate  of  the 
credits,  but  simply  sets  down  in  a  round  sum 
what  plaintiffs  claim  as  the  balance  due 
them,  is  insufficient.  McWilliams  v.  Allan, 
45  Mo.  573,  574;  Graves  v.  Pierce,  53  Mo. 
423,  428.  See,  also,  Morrisette  v.  Wood,  80 
South.  630,  631,  128  Ala.  505. 

"An  account  is  a  statement  of  two  mer- 
chants and  others  who  have  dealt  together, 
showing  the  debits  and  credits  between  them, 
and  hence  a  statement  merely  showing  a 
balance  due  one  of  the  parties  is  not  an  ac- 
coimt,  as  the  term  is  used  in  Act  1886,  §  171, 
requiring  a  statement  of  the  particulars  of 
defendant's  indebtedness  to  be  filed  with  the 
declaration  as  condition  precedent  to  the 
rendition  of  a  default  judgment."  Thillman 
V.  Shadrick,  16  AU.  138,  140,  69  Md.  528. 

Gen.  SL  tit  21,  c.  2,  provides  that  fence 
viewers  may  recover  double  the  expense  of 
making  a  fence  for  a  delinquent  proprietor, 
if  he  shall  neglect  to  pay  or  take  an  appeal 
for  10  days  "after  an  account  shall  be  pre- 
sented and  payment  demanded."  Held,  that 
a  statement  of  the  appraisal  of  the  fence  at 
a  gross  sum  was  a  sufi^cient  "account,"  in 
the  absence  of  any  objection  or  request  for 
a  more  detailed  statement  by  the  proprietor 
at  the  time.  Hoi  lister  v.  Holllster,  35  Conn. 
241,  248. 

The  duty  of  an  agent  to  "account"  for 
expenses  which  he  is  to  receive  in  addition 


to  salary  is  not  fulfilled  "by  reporting  to  Ms 
principal  that  he  has  spent  a  round  sum  of 
money  in  prosecuting  his  employment,  and 
then  swearing  to  the  fact  in  a  suit  to  recover 
the  sum.  His  duty  to  keep  and  preserve  true 
and  correct  statements  of  account  is  a  nec- 
essary consequence  of  his  duty  to  account 
An  account  Is  a  detailed  statement  It  must 
be  something  which  will  furnish  to  the  per- 
son having  the  right  thereto  information  of  a 
character  wliich  will  enable  him  to  make 
some  reasonable  test  of  its  accuracy  and 
honesty,  otherwise  the  obvious  design  of 
requiring  it  must  be  virtually  fruitless." 
Fred  W.  Wolf  Co.  y.  Salem,  83  lU.  App.  614, 
617. 

Rev.  St.  c.  90,  f  79,  declaring  that  in  an 
action  for  the  recovery  of  a  money  demand 
plaintiff  shall  state  "a  Just  and  true  ac- 
count of  the  debt  or  demand,"  is  not  satis- 
fied by  a  statement  setting  forth  that  plain- 
tiff held  a  mortgage  to  secure  the  payment 
of  the  mortgagor's  note  to  him  for  a  specified 
sum,  there  being  no  statement  of  the  amount 
due.  Sprague  y.  Branch,  57  Mass.  (3  Cush.) 
575,  577. 

An  account  for  balance  due  on  the  price 
of  a  horse  is  such  an  account  as  may  be 
proven  under  Code,  f  3780,  providing  that 
an  account  on  which  an  action  is  brought 
coming  from  another  county  or  state,  with 
the  affidavit  of  plaintiff  as  to  the  correct- 
ness of  the  account,  and  certified  as  requir- 
ed, is  conclusive  evidence  against  the  party 
sought  to  be  charged,  unless  he  shall  by 
oath  deny  the  account  Hunter  y.  Ander- 
son, 48  Tenn.  (1  Helsk.)  1,  2. 

As  debt  or  demand. 

An  account  is  a  mere  Incorporeal  right 
to  a  certain  sum  or  to  the  collection  of  a 
debt  It  has  no  tangible  entity,  and  nei- 
ther the  thing  itself  nor  any  evidence  of  it 
is  capable  of  delivery.  It  only  exists  in  con- 
templation of  law,  and  is  transferred  only 
by  assignment  Preston  Nat  Bank  v.  George 
T.  Smith  Purifier  Co.,  47  N.  W.  502,  506,  84 
Mich.  364. 

The  word  "accounts,"  as  used  In  Poor 
Debtor  Act  (Rev.  St  c.  148,  S  29),  declar- 
ing that  whenever  from  the  disclosure  it 
shall  appear  that  he  possesses  "accounts,"  if 
the  debtor  and  creditor  cannot  agree  to  ap- 
ply the  same  in  discharge  of  the  debt,  ap- 
praisers shall  be  appointed,  etc.,  shall  be 
construed  to  apply  to  such  claims  as  the  debt- 
or might  have  against  other  persons  which 
were  the  proper  subjects  of  charge,  as  book 
debts,  and  for  the  payment  of  which  no 
written  contract  or  security  bad  been  taken. 
Robinson  v.  Barker,  28  Me.  (15  Shep.)  310. 

The  word  "account"  has  various  mean- 
ings and  shades  of  meanings,  and  is  used  in 
various  ways.  Where  used  alone,  without 
words  of  limitation,  extension,  qualification, 
or  explanation,  it  is  almost  equivalent  to  the 
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word  "claim"  or  "demand/*  but  the  word  is 
generally  so  used  that  it  can  be  known  pre- 
cisely what  is  meant  by  it  We  haye  ac- 
counts, mutual  accounts,  book  accounts, 
bank  accounts,  long  accounts,  open  accounts, 
running  accounts,  accounts  current,  accounts 
rendered,  and  accounts  stated,  each  referring 
to  a  claim  or  demand  in  a  different  status. 
And  as  used  in  section  84  of  the  Justices'  act 
it  does  not  mean  book  accounts  or  mutual 
accounts,  but  Includes  any  claim  or  demand. 
Southern  Kan.  Ry.  Co.  v.  Gould,  24  Pac.  852, 
44  Kan.  68. 

The  term  "account,'*  when  applied  to 
transactions  between  persons,  denotes  a 
claim  arising  from  contract,  or  from  some 
fiduciary  relation  in  which  the  parties  meet 
and  attempt  to  settle  their  pecuniary  de- 
mands. If  the  items  be  agreed  upon,  it  is 
said  to  be  "stated."  If  not  agreed  to,  the 
account  is  "open.**  Lexicographers  define 
the  word  as  coming  from  the  Latin  "com- 
putpre,"  which  in  the  primary  sense  means 
to  "cleanse,"  to  "prune,**  and  flguratiyely,  to 
"adjust,"  "settle,"  etc.  The  term  carries  the 
idea  tha'^  it  denotes  an  indebtedness  arising 
from  contract  or  from  a  trust  relation,  as 
bailiff,  receiver  and  guardian,  etc.  A  claim 
against  a  county  for  services  as  a  member  of 
the  board  of  supervisors  is  not  an  account 
Madison  County  v.  Collier,  80  South.  610,  611, 
79  Miss.  220. 

Debits  or  eredlts  aloae* 

•The  word  'account*  is  a  word  of  wide 
and  varied  signification.  An  account  in  its 
most  general  meaning  is  a  reckoning  or  a 
statement  of  items  or  details.  It  is  not 
'necessary  that  there  should  be  •  •  • 
items  on  both  sides,  for  there  may  be  a  long 
account  of  sales  of  merchandise,  or  of  ma- 
terials furnished,  embracing  only  the  items 
of  the  merchandise  delivered  or  of  the  work 
done."  Van  Orden  v.  Tilden  (N  Y.)  13  Daly, 
896,  897. 

It  is  none  the  less  an  account  that  all  the 
items  of  charge  are  by  one  person  against 
another,  instead  of  being  a  statement  of 
mutual  demand  of  debits  and  credits,  provided 
the  contract  arise  out  of  charges  express  or 
implied,  or  from  some  duty  imposed  by  law. 
Nelson  v.  Posey  County,  4  N.  B.  703, 105  Ind. 
287. 

Rev.  St  i  2864,  authorizing  a  reference 
on  the  ground  that  the  trial  involves  an  ex- 
amination of  a  long  "account,"  requires  that 
the  account  shall  be  in  reference  to  the  mu- 
tual dealings  and  transactions  between  the 
parties,  and  does  not  authorize  a  reference 
for  the  purpose  of  determining  accounts 
with  third  persons  for  the  purpose  of  show- 
ing plaintiff's  damages.  Andrus  v.  Home 
Ins.  Co.,  41  N.  W.  956,  957,  73  Wis.  642. 

An  account  may  be  a  statement  of  debits 
by  one  person  to  another  without  credits, 
especially  when   there  are  no   mutual   de- 


mands.   Morrisette  v.  Wood,  80  South.  680, 
631,  128  Ala.  505. 

As  the  term  "account"  is  used  to  define 
one  branch  of  equity  Jurisdiction,  it  means 
a  series  of  transactions  constituting  mutual 
demands  between  both  parties.  A  single 
matter,  therefore,  cannot  be  the  subject-mat- 
ter of  an  account  as  thus  used,  but  there 
must  be  a  series  of  transactions  on  one  side 
and  payments  on  the  other.  No  mutual  de- 
mands exist  where  on  the  one  hand  the  claim 
Is  for  work  and  labon  and  on  the  other  pay- 
ment and  set-offs  alone.  Smith  v.  Marks 
(Va.)  2  Rand.  449,  452. 

An  executrix's  account,  where  there  is 
an  estate,  and  allowances  are  expected,  must 
show  both  debits  and  expected  credits,  and 
therefore  a  paper  filed  by  an  executrix  which 
only  showed  the  money  expended  by  her  was 
not  a  compliance  with  an  order  of  the  pro- 
bate court  requiring  rendition  by  her  of  the 
accoimt  Maxwell  v.  McCreery,  41  AtL  498, 
499,  57  N.  J.  Eq.  287. 


of  keepias. 

The  word  "account"  has  no  inflexible 
technical  meaning,  being  defined  by  Web- 
ster to  mean  "a  registry  of  pecuniary  trans- 
actions; a  written  or  printed  statement  of 
business  dealings  of  debts  and  credits,  and 
also  of  other  things  subjected  to  a  reckon- 
ing or  review."  Preston  Nat  Bank  v.  Emer- 
son, 60  N.  W.  981,  982,  102  Mich.  462. 

The  term  "account"  involves  the  idea  of 
debit  and  credit  The  particular  mode  of 
keeping  the  account,  whether  on  books  or 
loose  scraps  of  paper,  or  without  any  writ- 
ten charges,  or  whether  it  is  all  kept  in  one 
shape  or  in  different  forms,  is  unimportant 
Millet  V.  Bradbury,  41  Pac.  865,  866,  109  Gal. 
170. 

Within  the  meaning  of  Rev.  St  i  2864, 
authorizing  the  court  to  refer  a  case  requir- 
ing examination  of  an  "account,"  the  term 
"account"  means  an  account  in  fact  kept 
by  one  of  the  parties.  Druse  v.  Horter,  16 
N.  W.  14,  16,  57  Wis.  644. 

Number  of  items. 

The  word  "account,"  as  used  in  Code 
dv.  Proc.  f  551,  providing  that  it  is  not  nec- 
essary for  a  party  to  set  forth  in  the  plead- 
ings the  items  of  "account"  therein  alleged, 
but  in  such  case  he  must  deliver  to  the  ad- 
verse party,  after  a  written  demand  therefor, 
a  copy  of  the  account,  is  said  to  apply  to  al- 
most every  claim  or  contract  which  con- 
sists of  several  items.  Badger  v.  Gilroy,  47 
N.  Y.  Supp.  669,  671,  21  Misc.  Rep.  466  (cit- 
ing Barkley  v.  Rensselaer  &  S.  B.  Co.  [N. 
Y.]  27  Hun,  515). 

The  term  "accounts,"  as  used  in  the 
expression  that  a  reference  may  be  ordered 
where  the  action  involves  long  accounts, 
may  be  properly  held  to  include  a  schedule 
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or  Bchedales  attached  to  a  complaint  of  a 
railroad  company  agalnat  the  operators  of 
an  elevator  to  recover  demurrage,  which 
schedules  contained  88  Items  as  to  cars, 
dates,  hours  of  detention  of  each,  and  charge 
for  demurrage,  aggregating  over  $1,000, 
which  was  attached  to  the  complaint,  de- 
fendant's duty  to  dispose  of  the  cars  after 
delivery  within  a  reasonable  time  being  ad- 
mitted, and  the  only  Issue  being  on  the  de- 
fendant's denial  of  the  detention.  Chicago 
&  N.  W.  Ry.  Co.  v.  Falst,  58  N.  W.  744,  745, 
87  Wis.  300. 

The  stating  of  a  single  demand,  the 
amount  and  validity  of  which  has  become 
unalterably  fixed.  Is  not  an  account  within 
the  meaning  of  Comp.  St.  1897,  c.  18,  f  23, 
requiring  the  board  of  county  commission- 
ers to  examhie  and  settle  all  "accounts." 
Perkins  County  v.  Keith  County,  78  N.  W. 
630,  631,  58  Neb.  323. 

The  term  '^account,"  as  used  In  a  stat- 
ute providing  that  all  actions  in  which  mat- 
ters of  "account"  are  In  controversy  may  by 
rule  of  court  be  referred  to  a  referee,  does 
not  mean  every  affair  that  could  be  called 
an  "account"  In  common  parlance,  for  that 
would  bring  within  its  compass  almost  the 
entire  field  of  commercial  transactions.  It 
embraces  only  that  fraction  of  such  transac- 
tions as  is  comprised  within  the  term  "ac- 
count" in  its  legal  signification,  which  de- 
notes items  and  not  a  single  fact  First 
Nat  Bank  v.  American  Saw  Co.  of  New  Jer- 
sey, 34  Atl.  1,  2,  58  N.  J.  Law  (29  Vroom) 
438. 

An  account,  within  Code,  t  158,  declar- 
ing that  a  party  may  demand  a  bill  of  par- 
ticulars when  an  account  is  alleged  In  an  ad- 
verse pleading,  may  be  of  a  single  entry  or 
of  a  great  number,  and  for  a  short  or  long 
period.  Dowdney  v.  Volkenlng,  87  N.  Y. 
Super.  Ct  (5  Jones  &  S.)  313,  318. 

The  word  "account,"  as  used  in  Code 
Civ.  Proc  i  531,  providing  that  it  is  not  nec- 
essary for  a  party  to  set  forth  in  a  pleading 
the  items  of  an. account  therein  alleged,  but 
in  that  case  he  must  deliver  to  the  adverse 
party  within  10  days  after  a  written  demand 
a  copy  of  the  account,  is  used  in  its  ordinary 
language,  and  applies  to  almost  every  claim 
on  contract  consisting  of  several  items.  Bark- 
ley  V.  Rensselaer  &  S.  R.  Co.  (N.  Y.)  27  Hun, 
515,  516. 

As  paper  ooataiaing  statement. 

The  term  "account,"  as  used  with  ref- 
erence to  the  use  of  an  account  stated,  as  evi- 
dence of  the  items  thereof,  means  the  pa- 
per upon  which  the  items  composing  the  ac- 
count are  stated.  Nelms  v.  Steiner,  22  South. 
435,  437,  113  Ala.  562. 

As  written  Instrument. 

See  "Written  Instrument" 


Bank  aoeonnt. 

A  contract  of  dissolution  of  a  partner^ 
ship  by  which  one  partner  sold  to  the  other 
all  his  interest  in  the  store,  with  all  the 
"accounts  due,"  was  construed  to  include  the 
balance  standing  to  the  credit  of  the  firm  In 
the  firm's  bank  account  Burress  v.  Blair,  61 
Mo.  133,  140. 

A  bequest  "of  all  my  accounts"  could  not 
be  construed  to  pass  a  deposit  in  the  savings 
bank.    Gale  v.  Drake,  51  N.  H.  78,  84. 

Claims  not  founded  on  eontraot. 

Claim  distinguished,  see  "Claim." 

The  term  "account"  will  be  construed 
not  to  include  an  examination  of  numerous 
articles  of  damage  between  the  parties  In  an 
action  for  tort  Dewey  ▼.  Field  (N.  Y.)  13 
How.  Prac.  437,  439. 

The  words  "claim  or  account,*'  used  in 
speaking  of  statutory  requirement  that  claims 
or  accounts  be  presented  to  a  city  before  suit 
is  brought  thereon,  was  said  in  Harrlgan  v. 
City  of  Brooklyn,  23  N.  B.  741,  119  N.  Y. 
156,  affirming  Id.,  5  N.  Y.  Supp.  678,  62  Hun, 
615,  to  naturally  indicate  claims  on  contracts 
which  can  in  ordinary  course  be  adjusted  by 
the  comptroller  or  chief  financial  officers  or 
officer  of  the  city.  In  Calvin  ▼.  City  of 
Brooklyn,  23  N.  B.  741,  119  N.  Y.  156,  affirm- 
ing Cavan  v.  Same,  2  N.  Y.  Supp.  21,  22,  5 
N.  Y.  Supp.  758,  760,  the  court,  in  passing 
on  the  same  question,  stated  that  the  con- 
struction adopted  was  controlled  by  the  fact 
that  the  word  "account"  was  used  as  well 
as  "claim,"  and  it  was  said  that  when  they 
are  associated  together  the  latter  is  restrict- 
ed to  the  genus  of  demands  to  which  the  ' 
former  belongs— those  on  contracts.  Pulitser 
v.  City  of  New  York,  62  N.  Y.  Supp.  587,  588, 
48  App.  Div.  6. 

The  words  "account  or  claim,"  as  used 
in  statute  providing  that  no  "account  or 
claim"  or  contract  shall  be  received  by  a  dty 
for  audit  or  allowance  unless  it  shall  be  ac- 
companied by  an  affidavit  of  the  person  ren- 
dering it,  are  not  enough  to  cover  unliquidat- 
ed claims  for  personal  injuries  in  an  action 
ex  delicto.  Griswold  v.  City  of  Ludington, 
74  N.  W.  663,  667,  116  Mich.  401  (citing  Lay 
v.  City  of  Adrian,  75  Mich.  443,  42  N.  W.  959). 

Code  Civ.  Proc.  f  531,  providing  that  it 
is  not  necessary  for  a  par^  to  set  forth  in  a 
pleading  the  items  of  an  "account"  therein 
alleged,  but  he  must  deliver  a  copy  thereof 
to  the  adverse  party  on  demand,  which  shall 
be  verified  by  affidavit,  construed  not  to  In- 
clude part  of  a  claim  for  damages  arising 
from  the  breach  of  a  contract  Blake  v.  Har- 
rlgan, 11  N.  Y.  Supp.  209,  210. 

"Accounts  or  demands,"  as  used  in  a  city 
charter  requiring  all  accounts  or  demands 
against  the  city  to  be  verified  by  affidavit 
before  the  comptroller  before  the  same  shall 
be  acted  on  or  paid,  construed  only  to  include 
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claims  arising  from  contract,  and  not  claims 
sounding  in  tort.  Hill  v.  City  of  Fond  du 
Lac,  14  N.  W.  25,  26,  66  Wis.  242. 

The  term  "account,"  as  used  in  Rev.  St 
c  13,  f  27,  cl.  2,  authorizing  the  county  board 
to  examine  and  settle  all  * 'accounts"  of  the 
receipts  and  expenses  of  the  county,  and  to 
settle  all  ''accounts"  chargeable  against  the 
county,  implies  that  one  is  accountable  to 
another  for  money  or  other  things,  either  by 
contract  or  by  virtue  of  some  fiduciary  rela- 
tion of  a  public  or  private  nature,  and  does 
not  Include  a  petition  to  the  board  of  supers 
visors  to  have  certain  taxes  paid  by  the  peti- 
tioner refunded  to  him  on  the  ground  of  ille- 
gality in  the  assessment.  Strlngham  v.  Win- 
nebago County  Sup'rs,  24  Wis.  594,  599. 

Under  Code  Civ.  Proc.  ^  1013,  providing 
that  in  a  compulsory  reference,  where  the  tri- 
al will  involve  the  examination  of  a  long  ac- 
count on  either  side,  there  can  be  no  refer- 
ence unless  there  is  an  account  between  the 
parties  in  the  ordinary  acceptance  of  the 
term,  although  there  may  be  many  items  of 
damage.  Untermyer  v.  Belhauer,  105  N.  Y. 
121,  11  N.  B.  847.  In  order  to  Justify  the  ap- 
plication of  the  statute,  the  cause  of  action 
must  arise  upon  contract  Townsend  v. 
Hendricks,  40  How.  Prac.  143.  Under  these 
principles  an  account  to  recover  money  lost 
on  stock  gambling  under  the  guise  of  the  pur- 
chase and  sale  of  shares  of  stock  in  oil  certifi- 
cates, though  covering  many  transactions 
and  numerous  items,  is  not  an  action  involv- 
ing the  examination  of  accounts,  so  as  to  Jus- 
tify a  compulsory  reference.  Willard  v.  Dor- 
an  &  Wright  Co.,  1  N.  Y.  Supp.  345,  48  Hun, 
402  (dtlng  Camp  v.  Ingersoll.  80  N.  Y.  433; 
Sllmser  v.  Redfield,  19  Wend.  21). 

As  mereliants'  aoeonnts. 

In  Sayles'  Civ.  St  art.  2323,  providing 
that  verified  open  accounts  shall  be  prima 
facie  evidence  of  the  existence  of  the  debt, 
the  term  "account"  applies  to  transactions 
between  persons  in  which,  by  sale  on  the  one 
Bide  and  purchase  on  the  other,  the  title  to 
personal  property  is  passed  from  one  to  an- 
other, and  the  relation  of  debtor  and  credit- 
or is  thereby  created  by  a  general  course  of 
dealing,  and  does  not  apply  to  a  verified  ac- 
count of  a  physician  for  his  services.  Gar- 
wood V.  Schlichenmaier,  60  S.  W.  573,  574,  25 
Tex.  Civ.  App.  176* 

Rents. 

A  testator  bequeathed  to  a  legatee  all  ac- 
counts '^hlch  might  be  owing*'  to  the  testa- 
tor at  the  time  of  his  death.  Held  that,  while 
the  term  '^accounts"  had  no  very  clearly  de- 
fined legal  meaning,  the  primary  idea  convey- 
ed by  it  is  some  matter  of  debt,  or  a  demand 
in  the  nature  of  a  debt  arising  out  of  a  con- 
tract which  could  not  Include  rents  accruing 
to  the  testator  from  real  estate,  such  rents 
being  chattels  real,  and  not  accurately  de- 
scribed as  "accounts"  until  they  have  accru- 


ed and  become  due.  Until  then  they  will  be 
annexed  to  the  real  estate,  and  an  incident  of 
the  reversion.  Watson  v.  Penn,  8  N.  B.  636» 
638,  106  Ind.  21,  58  Am.  Rep.  26. 

Sum  due  on  bond* 

Anything  may  enter  into  an  account 
The  sum  due  on  a  bond  of  several  years' 
standing  on  which  there  have  been  various 
payments  may  be  said  tQ  rest  in  account  and 
to  be  unliquidated.  An  account  is  no  more 
than  a  list  or  catalogue  of  items,  whether  of 
debts  or  credits.  Rensselaer  Glass  Factory  v. 
Reld  (N.  Y.)  5  Cow.  587,  593. 

AGOOVHT  (Aetlon  of). 

"Account"  sometimes  called  •'account 
render,*'  was  a  form  of  action  at  conunon 
law  against  a  person  who,  by  reason  of  some 
fiduciary  relation,  was  bound  to  render  an 
account  to  another,  but  refused  to  do  so.  In 
EIngland,  the  action  early  fell  into  disuse. 
And,  as  it  is  one  of  the  most  dilatory  and  ex- 
pensive actions  known  to  the  law,  and  the 
parties  are  held  to  the  ancient  rules  of  plead- 
ing, and  no  discovery  can  be  obtained,  it 
never  was  adopted  to  any  great  extent  in  the 
United  States.  But  the  action  of  account  was 
adopted  in  several  states  principally  because 
there  were  no  courts  of  chancery,  in  which  a 
bill  for  an  accounting  lay.  Field  v.  Brown,  46 
N.  E.  464,  466, 146  Ind.  293. 

The  action  of  account  is  a  writ  brought 
against  one  who,  by  means  of  his  office  or  by 
some  business  he  has  undertaken,  or  some 
money  he  has  received  for  another,  is  obli- 
gated to  render  an  account  to  him,  and  re- 
fuses so  to  do.  Griffith  v.  Willing  (Pa.)  8 
Bin,  317. 

An  action  of  account  is  somewhat  pecul- 
iar in  its  proceedings,  and  in  such  an  action 
there  are  two  Judgments— one  that  the  de- 
fendant do  account  with  the  plaintiff,  the 
other  after  the  accounting  for  the  balance 
found  due.  Travers  v.  Dyer  (U.  S.)  24  Fed. 
Cas.  142. 

"Actions  of  account**  are  of  a  civil  na- 
ture. An  action  of  account  at  common  law 
cannot  be  maintained  to  settle  partnership 
matters  between  three  or  more  partners  hav- 
ing separate  and  distinct  interests,  for  the 
reason  that  no  separate  Judgments  can  be 
rendered  in  such  an  action.  In  such  case 
the  remedy  is  in  equity.  Stevens  v.  Coburn, 
44  Atl.  354,  71  Vt  261. 

AOCOVHT  BOOK. 

See  "Book  of  Account** 

ACCOUNT  0LOSXa>. 

An  ^'account  closed**  is  an  account  to 
which  no  further  additions  can  be  made  on 
either  side,  but  which  still  remains  open  for 
adjustment  and  set-off;  which  distinguishes 
it  from  an  "account  stated."    Bass  v.  Bass, 
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25  Mass.  (8  Pick.)  187,  193;    Volkening  y. 
De  Graaf,  81  N.  Y.  268,  270. 

An  account  closed  is  an  account  ended 
by  a  cessation  of  dealings  between  the  par- 
ties or  some  other  cause,  but  does  not  constl- 
tnte  an  account  stated.  Mandeville  y.  Wil- 
son, 9  U.  S.  (5  Cranch)  15,  18,  3  L.  Ed.  28. 

ACCOUNT  FOB. 

The  rule  of  law  to  the  effect  that  it  is 
a  bailee's  duty  to  restore  the  property  to 
the  bailor  or  to  "account  for,"  means  to 
show  some  lawful  reason  why  he  has  parted 
with  the  possession  other  than  by  a  delivery 
to  the  bailor,  and  he  so  properly  account! 
where  he  shows  that  he  has  yielded  the  prop- 
erty to  one  having  a  right  paramount  to  the 
baUor.  The  Idaho,  03  U.  S.  675,  579,  23  L. 
Ed.  978. 

"Accounted  for,"  as  used  in  Rev.  St 
c.  3,  i  70,  permitting  a  creditor  not  present- 
ing his  claim  within  two  years  to  subject 
property  not  "accounted  for"  to  the  pay- 
ment thereof,  means  that  the  property  in 
question  has  been  devoted  by  the  executors 
to  the  purposes  of  the  proper  and  due  admin- 
istration of  the  estate  in  pursuance  of  the 
will  of  the  deceased,  where  a  decedent's 
property  is  disposed  of  by  will,  and  hence^ 
where  certain  executors  aflixed  an  appraised 
value  to  an  insufficient  description  which 
they  intended  to  represent  certain  land  which 
testator  had  owned,  and  subsequently  they 
conveyed  the  land  to  the  parties  entitled  to 
take  under  the  will  and  reported  to  the 
court,  they  had  "accounted  for"  the  land 
within  the  meaning  of  the  statute.  Auburn 
State  Bank  v.  Brown,  50  N.  E  IH  172  111. 
284. 

"Account,"  within  the  meaning  of  Laws 
1872,  c.  688,  requiring  every  person  receiving 
any  property  of  a  corporation  by  means  of 
prohibited  acts  or  deeds  to  "account"  there- 
for, merely  means  that  such  person  shall 
be  required  to  account  in  a  proper  action, 
and  does  not  limit  the  remedy  to  a  suit  in 
equity  for  an  accounting.  McQueen  v.  New, 
61  N.  Y.  Supp.  464,  466,  46  App.  Div.  579. 

As  pay. 

A  guardia'n's  bond  requiring  the  guard- 
ian to  "account  for"  certain  money  means 
that  he  must  pay  over  such  money  to  the 
person  entitled  thereto,  and  is  not  satisfied 
by  the  act  of  the  guardian  in  charging  him- 
self with  such  money  in  his  annual  set- 
tlements.   State  V.  Williams,  77  Mo.  463,  471. 

The  phrase  "account  for  and  pay  over" 
in  an  officer's  bond  rendering  him  liable  to 
account  for  and  pay  over  moneys  do  not 
create  two  distinct  grounds  of  liability,  one 
to  account  and  the  other  to  pay  over,  the  ac- 
counting being  merely  preliminary  to  the 
payment  Town  of  Franklin  Supra  v.  Kir- 
by,  25  Wis.  498,  502. 


A  contract  providing  that  defendant,  in 
consideration  of  having  purchased  of  plain- 
tiff certain  shares  of  stock  in  a  bank,  and 
having  received  plaintiff's  obligation  therefor 
and  power  of  attorney  to  transfer  the  same, 
promised  and  agreed  to  "account"  to  plain- 
tiff "for"  one-half  the  proceeds  or  availfr 
of  a  certain  mortgage  held  by  the  bank  on 
certain  real  estate,  must  be  construed  as  im- 
porting an  obligation  to  pay  plaintiff  one-half 
the  proceeds  or  avails  of  the  mortgage  which 
came  to  defendants.  Oushman  t.  Richards.. 
100  Mass.  232,  233. 

As  be  responsible  for. 

The  expression  "holden  to  account  for^ 
means  not  only  to  "render  an  account  of," 
but  "to  be  responsible  for,"  and  stands  in 
opposition  to  the  right  of  appropriation  for 
one*s  own  use  and  benefit.  Thomas  y.  Ma- 
han,  4  Me.  (4  GreenL)  513,  520. 

ACCOUNT   OF   WHOM   IT   MAT   CON* 
CERN. 

See  "Whom  It  May  Concern.'^ 

ACCOUNT  RENDER  (Aetloa  of). 

As  civil  suit,  see  "Civil  Action— Case — 
Suit— etc." 

The  "action  of  account  render"  is  found- 
ed upon  contract,  and  the  engagement  be- 
tween partners  is  that  each  partner  shall  ac- 
count to  every  other  for  himself,  and  not  for 
his  copartner.  It  is  a  several  liability,  and 
no  two  partners  are  responsible  to  another 
Jointly.  Each  partner  contracts  with  the 
other  for  himself  alone,  and  hence  where  de- 
fendants, who  were  partners  of  plaintiff  in 
a  nursery,  removed  trees,  from  a  lot  in  which 
they  have  first  been  planted,  during  the  con- 
tinuance of  the  partnership,  against  the  re- 
monstrance of  plaintiff,  the  removal  was  in 
law  the  act  of  all  the  partners,  for  which 
they  were  liable  to  account  severally  and  not 
Jointly,  and  for  which  the  "action  of  account 
render"  will  not  lie  against  defendants  Joint- 
ly. Portsmouth  v.  Donaldson,  32  Pa.  (8 
Casey)  202,  204,  72  Am.  Dec.  782. 

ACCOUNT  RENDERED. 

An  account  of  mercantile  dealings  or 
financial  statement  made  out  and  transmit- 
ted by  the  creditor  to  the  debtor,  showing 
a  statement  of  debits  and  credits,  which,  not 
being  objected  to  by  the  debtor  for  a  rea- 
sonable time,  is  regarded  as  admitted  by  the 
party  to  be  charged  as  being  prima  facie 
correct  Wiggins  v.  Burkham,  77  U.  S.  (10 
Wall.)  120,  131.  19  L.  Ed.  884;  Lockwood  v. 
Thome,  18  N.  Y.  285,  280. 

An  account  is  "rendered"  when  it  is 
presented.  Rendering  an  account  and  prov- 
ing an  account  are  separate  and  distinct 
transactions  under  Act  Feb.  22,  1875,  c  85, 
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18  Stat  333  [U.  S.  Gomp.  St  1901,  p.  648], 
requiring  a  marshal  to  "render"  his  accounts 
to  the  court  and  to  **prove"  them  by  his 
own  affidavit  The  former  does  not  bidude 
the  latter.  Butler  ▼.  United  States  (U.  S.) 
87  Fed.  656,  668. 

An  "account  rendered"  becomes  an  ao- 
coont  stated  from  the  presumed  approbation 
or  acquiescence  of  the  parties,  unless  objec- 
tion is  made  thereto  within  reasonable  time. 
Stebbins  y.  NUes^  25  Miss.  (3  Cushm.)  267, 
26& 

The  phrases  *'bill  for  account"  and  "ac- 
count rendered"  were  formerly  employed  in 
common-law  practice  to  denote  the  procedure 
by  which  the  account  was  secured,  and  the 
frequent  inadequacy  of  the  remedy  at  law 
or  by  jury  trial  gave  rise  to  the  equitable 
remedy  of  account  Field  y.  Brown,  45  N. 
E.  464,  465,  146  Ind.  293. 

ACCOUNT  SSTTIiED. 

An  account  "stated"  or  "settled"  is  a 
mere  admission  that  the  account  is  correct 
It  is  not  an  estoppel.  The  action  is  still 
open  to  impeachment  for  errors  or  mistakes. 
Its  effect  is  to  establish  prima  facie  the  ac- 
curacy of  the  items  without  other  proof,  and 
the  party  seeking  to  impeach  it  is  bound  to 
■how  afflrmatlyely  the  mistake  or  error  al- 
leged. An  account  stated,  which  is  sho.wn 
to  have  been  examined  by  both  parties  and 
expressly  assented  to  or  assigned  by  them, 
would  afTord  stronger  evidence  of  the  cor- 
rectness of  the  items  than  if  it  merely  ap- 
peared that  it  had  been  delivered  to  the 
party  or  sent  by  mail  and  accepted  for  a 
sufficient  length  of  time  to  entitle  it  to  be 
considered  an  account  stated.  So,  too,  an 
account  settled— that  is,  when  the  balance 
It  exhibits  has  been  paid  or  adjusted  between 
the  parties— is  stronger  evidence  and  re- 
quires more  proof  to  overcome  it  than  a 
mere  account  stated;  but  the  party  Is  never 
precluded  from  giving  evidence  to  impeach 
the  action,  unless  the  case  is  brought  with- 
in the  principles  of  an  estoppel  in  pais,  or 
of  an  obligatory  agreement  between  the  par- 
ties, as,  for  instance,  where  upon  a  settle- 
ment mutual  compromises  are  made.  First 
Nat  Bank  v.  Honeyman,  42  N.  W.  771,  772, 
6  Dak.  275  (citing  Lockwood  v.  Thome,  18 
N.  Y.  292). 

Where  the  parties  have  reckoned  and 
settled  their  back  accounts  correctly  and  mu- 
tually agreed  on  the  balance  due,  and  the 
books  are  balanced  accordingly,  it  is  a  set- 
tled account  Gibson  v.  Sumner,  6  Vt.  163, 
164. 

An  account  settled  is  stronger  evidence 
than  an  account  stated  that  the  party  with 
whom  it  is  settled  was  satisfied  with  the  ac- 
count and  requires  more  proof  to  overcome 
It  Chicago  M.  &  St  P.  By.  Co.  v.  Clark 
(U.  S.)  92  Fed.  968,  986,  35  C.  G.  A.  120. 


As  between  a  bank  and  a  depositor,  the 
entry  of  debts  in  the  depositor's  passbook 
and  striking  a  balance  thereon  constitute  a 
statement  of  the  account  and  the  delivery  of 
the  book  to  the  depositor  and  his  retention 
of  it  without  objection  make  it  a  stated  ac- 
count; and,  where  the  book  has  been  retain- 
ed many  months  without  objection,  and  the 
precise  balance  It  exhibits  has  been  drawn 
out  these  facts  afford  clear  evidence  of  a 
"settled"  as  well  as  a  "stated"  account,  which 
establishes  prima  facie  the  accuracy  of  the 
items.  Clark  v.  Mechanics'  Nat  Bank  (N. 
Y.)  11  Daly,  239. 

ACCOUIfT  STATED. 

An  account  stated  is  an  agreement  be- 
tween persons,  who  have  had  previous  trans- 
actions, fixing  the  amount  due  in  respect  to 
such  transactions,  and  promising  payment 
Zacarino  v.  Pallotti,  49  Conn.  36,  88  (citing 
Chit  Cont  p.  562);  Gerding  v.  Funk,  64  N. 
Y.  Supp.  423,  428^  48  App.  Div.  603;  Bradley 
Fertilizer  Co.  v.  South  Pub.  Co.,  17  N.  Y. 
Supp.  587,  588;  McDowell  v.  North,  55  N.  B. 
789,  791,  24  Ind.  App.  435. 

An  "account  stated"  exists  only  when  the 
accounts  of  both  parties  have  been  examined 
and  the  balance  found  admitted  as  the  true 
amount  between  the  parties  remains  un- 
paid. Stebbins  v.  Niles,  25  Miss.  (3  Cushm.) 
267.  288. 

Stated  or  liquidated  accounts  are  such 
as  have  been  examined  and  adjusted  by  the 
parties  and  a  balance  due  from  one  of  then 
has  been  ascertained  and  agreed  on  as  cor- 
rect McLellan  v.  Crofton,  6  Me.  (6  Greenl.) 
307,  337. 

A  settlement  of  an  account  between  par- 
ties by  which  a  balance  Is  struck  in  favor  of 
one  of  them.  James  v.  Fellowes  &  Co.,  20 
La.  Ann.  116,  118. 

An  account  stated  is  an  agreement  be- 
tween both  parties  to  an  account  that  all 
the  articles  thereof  are  true  and  the  balances 
Just  Fox  V.  Fisk,  7  Miss.  (6  How.)  328,  348; 
Davis  V.  Tlernan,  3  Miss.  (2  How.)  786; 
Claire  v.  Claire,  4  N.  W.  411,  412,  10  Neb.  54. 

A  stated  account  is  an  agreement,  aft- 
er an  examination  of  the  accounts  between 
the  parties,  that  the  items  are  true  and  the 
balance  correct;  and  such  an  account  which 
shows  itself  satisfied,  is  evidence  of  payment 
Anding  v.  Levy,  57  Miss.  51,  62,  34  Am.  Rep 
435. 

To  constitute  an  account  stated,  two 
things  are  necessary:  First  that  there  be 
a  mutual  examination  of  the  claims  of  each 
other  by  the  parties,  and,  second,  that  there 
be  a  mutual  agreement  between  thera  as  to 
the  correctness  of  the  allowance  and  disal- 
lowance of  their  respective  claims,  and  of 
the  balance  as  it  is  struck  on  the  final  ad- 
justment of  the  whole  account  and  demands 
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on  both  sides.  The  minds  of  the  parties  must 
meet  on  the  allowance  of  each  item  or  claim 
allowed,  and  on  a  disallowance  of  each  Item 
or  claim  rejected.  They  must  mutually  con- 
cur on  the  final  adjustment,  and  nothing 
short  of  this  In  substance  will  fix  and  adjust 
their  respective  demands  as  an  account  stat- 
ed. Lockwood  V.  Thome,  18  N.  Y.  285, 
288;  Williams  v.  Glenny,  16  N.  Y.  880,  891; 
Hatch  V.  Von  Taube,  62  N.  Y.  Supp.  1031, 
1032,  31  Misc.  Rep.  30;  Reinhardt  t.  Hlnes, 
51  Miss.  344,  346 ;  Clark  y.  Marbourg,  6  Pac 
548,  551,  33  Kan.  471. 

To  make  an  account  stated  there  must 
be  a  mutual  agreement  between  the  parties 
as  to  the  allowance  or  disallowance  of  their 
respective  claims,  and,  to  establish  such  an 
account  so  as  to  preclude  a  party  from  Im- 
peaching it,  he  must  assent  to  the  account  as 
rendered,  either  expressly,  or  by  Implication 
by  reason  of  his  failure  to  object  within  a 
reasonable  time  after  presentation.  S teuton 
V.  Jerome,  54  N.  Y.  480. 

It  Is  essential  to  an  account  stated  that 
the  party  to  be  charged  should  either  ex- 
pressly or  by  implication  admit  the  cor- 
rectness of  the  account  as  a  claim  against 
him.  An  account  presented  by  plaintiff 
against  the  estate  of  a  decedent  showed  that 
the  principal  item  in  it  originated  In  a  con- 
tract between  plaintiff  and  one  P.  There 
was  evidence  that  when  the  account  was 
presented  to  decedent  be  showed  surprise  at 
the  amount  of  It,  said  that  P.  ought  to  have 
paid  It,  and  suggested  a  counterclaim,  but 
afterwards  said  that  he  would  pay  it  and 
have  no  trouble  about  It  Held  Insufficient 
to  show  an  account  stated  between  plaintiff 
and  decedent  Stephens  v.  Ayers,  57  Hun, 
51.  53,  10  N.  Y.  Supp.  502. 

An  account  stated  arose  where  plaintiff 
went  over  the  account  in  the  defendant's 
presence  and  found  a  certain  sum  due  to  the 
plaintiff,  which  result  was  not  objected  to  by 
the  defendant  Kock  v.  Bonitz  (N.  Y.)  4 
Daly,  117. 

It  must  appear  that  at  the  time  of  the 
accounting  there  existed  some  demand  be- 
tween the  parties  respecting  which  the  ac- 
count was  stated,  and  that  a  balance  was 
then  struck  and  agreed  on,  and  that  the 
defendant  expressly  admitted  that  a  certain 
sum  was  then  due  from  him  as  a  debt 
Zacarino  v.  Pallottl,  49  Conn.  36»  38  (citing 
2  Greenl.  Ev.  S  126). 

An  account  stated  Is  an  account  ren- 
dered by  the  creditor  which  has  been  assent- 
ed to  by  the  debtor  as  correct  either  express- 
ly, or  by  Implication  of  law  from  failure  to 
object  thereto.  Holmes  v.  Page,  23  Pac 
961,  962,  19  Or.  232;  Lockwood  v.  Thome,  11 
N.  Y.  (1  Kern.)  170,  174,  62  Am.  Dec.  81. 

To  make  an  **account  stated,"  it  Is  suffi- 
cient that  the  account  has  been  examined  and 
assented  to  as  correct  by  both  parties.    City 


of  Cincinnati  v.  Cincinnati  St  Ry.  Co.,  6 
Ohio  N.  P.  235,  245. 

The  expression  "account  stated"  has  in 
law  a  well-understood  meaning,  and  an  al- 
legation In  a  complaint  that  the  defendant 
and  plaintiff  had  a  settlement  and  defend- 
ant made  and  rendered  to  plaintiff  an  ac- 
count stated  of  the  balance  of  net  profits  due 
plaintiff,  and  which  said  defendant  then  and 
there  agreed  to  pay,  sufficiently  alleges  the 
existence  of  the  account  stated.  Hale  ▼. 
Hale,  86  N.  W.  650,  651,  14  S.  D.  644. 

An  "account  stated"  Is  where  the  account 
Is  closed  by  the  assent  to  Its  correctness  by 
the  party  charged,  and  where  there  are 
mutual  dealings  between  the  parties  Involv- 
ing items  of  debit  and  credit  on  each  side 
or  debts  on  one  side  and  credits  on  the  oth- 
er, and  an  agreement  as  to  the  balance  due  on 
the  account  Is  made,  the  account  becomes  a 
stated  account  and  the  term  "stated  account'* 
Is  used  In  opposition  to  "open  account"  Mc- 
Camant  t.  Batsell,  59  Tex.  363,  369. 

A  letter  containing  a  statement  of  an 
amount  due  plaintiff  for  withdrawing  a  suit 
and  for  help  in  various  ways  which  he  has  ren- 
dered or  may  render,  and  providing  that  the 
agreement  is  subject  to  the  ratification  of  oth- 
er persons,  is  not  strictly  an  account  stated, 
because  it  refers  to  future  services  and  is  sub- 
ject to  ratification.  Gerdlng  v.  Funk,  64  N. 
Y.  Supp.  423,  428,  48  App.  Dlv.  603. 

When  two  persons,  having  had  monetary 
transactions  together,  close  the  account  by 
agreeing  to  the  balance  appearing  to  be 
due  from  one  of  them,  this  Is  called  an  "ac- 
count stated."  It  Is  of  Importance  from 
the  fact  that  It  operates  as  an  admission 
of  liability  by  the  person  against  whom  the 
balance  appears;  or,  in  the  language  of  the 
common  law,  "the  law  Implies  that  he  against 
whom  the  balance  appears  has  engaged  to 
pay  It  to  the  other,  and  on  this  implied 
promise  or  admission  an  action  may  be 
brought  But  if  one  of  the  parties  does  not 
agree  to  the  balance,  an  action  upon  an  ac- 
count stated  cannot  be  maintained."  To 
make  an  account  stated  there  must  be  a  mu- 
tual agreement  between  the  parties  as  to  the 
allowance  of  their  respective  claims,  and  to 
establish  such  an  account  there  must  be  proof 
of  assent  to  the  account  as  rendered.  Where 
a  merchant  renders  a  statement  of  goods 
sold  which  Is  assented  to  by  the  debtor,  and 
payments  are  made  on  account  at  different 
times  thereafter,  he  cannot  recover  the  bal- 
ance due  In  an  action  on  a  stated  account 
without  proof  that  a  new  account  showing 
the  balance  claimed  has  been  rendered  and 
assented  to.  Loventhal  v.  Morris,  15  South. 
672,    673,   103   Ala.   332. 

An  "account  stated*'  grows  out  of  com- 
mercial transactions,  being  the  rendition  of 
a  running  account  by  one  party  to  the  other, 
and  his  acceptance  or  acquiescence  in  its 
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accuracy  or  amount  It  is  therefore,  In 
legal  effect,  but  the  liquidation  of  fractional 
items  into  a  single  amount  by  the  agree- 
ment of  parties,  express  or  implied.  In  the 
official  report  of  an  executive  officer  there  is 
Bo  single  element  of  an  account  stated.  Nutt 
y.  United  States  (U.  S.)  23  Ct  GL  68»  78. 

Aoqviesoenee  ot  sUeaoe  as  Implyisi:. 

In  proving  an  account  stated,  it  is  not 
necessary  to  show  an  express  examination  of 
the  respective  demands  or  claims  of  the  par- 
ties or  an  express  agreement  to  the  final  ad- 
justment All  this  may  be  implied  from  cir- 
cumstances. If  the  account  be  rendered  by 
one  party,  and  the  other  party  on  examining 
it  makes  no  objection,  an  inference  might 
legitimately  be  drawn  that  he  was  satisfied 
with  it  as  rendered;  so,  also,  if  the  account 
should  be  made  out  by  one  party  and  trans- 
mitted to  the  other  party  by  mail,  and  the  lat- 
ter should  omit  to  communicate  objections  to 
the  party  rendering  the  account  within  a  rea- 
sonable time,  an  inference  might  be  drawn 
that  he  was  satisfied  with  it  Lockwood  y. 
Thorne,  18  N.  Y.  285,  288;  Williams  v.  Glen- 
ny,  16  N.  Y.  389,  391;  Reinhardt  v.  Hines, 
51  Miss.  344,  346;  Clark  y.  Marbourg,  6  Pac. 
548,  551,  33  Kan.  471. 

An  account  stated  is  where  an  account  is 
made  up  and  rendered  and  examined  by  the 
party  receiving  it  and  admitted  by  him  to  be 
correct,  and,  if  the  party  receiving  it  keeps 
it  without  objecting  to  its  correctness  with- 
in a  reasonable  time,  his  silence  will  be  con- 
strued into  an  acquiescence  in  the  Justness 
of  the  account  and  he  will  be  bound  by  it 
as  if  it  were  a  stated  account  Philips  v.  Bel- 
den  (N.  Y.)  2  Edw.  Ch.  1,  23;  Freeland  v.  Her- 
oh,  11  U.  S.  (7  Cranch)  147,  8  L.  Bd.  297; 
Langdon  v.  Roane's  Adm'r,  6  Ala.  518,  527, 
41  Am.  Dec.  60-62;  Standard  Oil  Co.  y. 
Van  Etten,  1  Sup.  Ct  178,  185,  107  U.  S. 
325,  27  li.  Ed.  319. 

The  assent  to  an  "account  stated"  may 
be  express,  or  implied  from  circumstances. 
As  a  general  rule,  where  an  account  showing 
a  balance  is  duly  rendered,  the  one  to  whom 
it  is  rendered  is  bound  within  a  reasonable 
time  to  examine  It  and  object  if  he  dispute 
its  correctness.  City  of  Cincinnati  y.  Cincin- 
nati St  Ry.  Co.,  6  Ohio  N.  P.  235,  245. 

An  "account  stated"  is  an  admission  of 
the  coirectness  of  an  account  The  weight  of 
this  kind  of  admission  depends  upon  circum- 
stances. If  both  parties  personally  examine 
an  account  and  assent  to  its  correctness,  it 
furnishes  very  clear  evidence  of  the  fact  If 
an  account  is  delivered  to  a  party,  and  he 
makes  no  objection  to  it  for  a  period  suffi- 
cient to  enable  him  to  do  so,  it  may  be  in- 
ferred that  he  assented  to  its  correctness, 
and  it  would  prima  facie  prove  the  account 
Qulncey  v.  White,  63  N.  Y.  370,  377. 

If  an  account  has  been  transmitted  from 
one  person  to  another,  and  no  objections 


made  after  several  opportunities  of  writing 
have  occurred,  it  is  treated  as  an  acqui- 
escence of  the  correctness  of  the  account 
transmitted,  and  therefore  it  is  deemed  a 
stated  account  Thus,  in  Terry  v.  Sickles,  13 
Cal.  427,  it  is  said,  if  an  account  be  present- 
ed to  the  debtor  and  he  does  not  object  to  it 
within  a  reasonable  time,  his  acquiescence 
will  be  taken  as  an  admission  that  the  ac- 
count is  truly  stated;  hence,  where  it  ap- 
pears that  an  account  against  defendant  has 
been  presented  and  examined  by  him,  and  no 
objections  made  thereto  for  several  months* 
it  Is  an  account  stated.  Hendy  y.  Marcli,  17 
Pac.  702,  75  Cal.  566. 

An  account  stated  is  an  account  which 
has  been  examined  and  assented  to  as  cor- 
rect by  bpth  parties.  The  assent  may  be  ei- 
ther express  or  implied.  It  is  not  necessary, 
in  order  to  make  an  account  stated,  that  it 
should  be  signed  by  the  parties.  It  is  suffi- 
cient that  it  is  examined  and  accepted  by 
them.  "It  is  said  to  be  a  general  rule  that 
when  an  account  is  made  up  and  rendered* 
he  who  receives  it  is  bound  to  examine  it 
or  procure  some  one  to  examine  it  for  him." 
If  he  admits  it  to  be  correct  it  becomes  an 
"account  stated,"  and  is  binding  on  both 
parties,  the  balance  being  the  debt  which 
may  be  sued  for  and  recovered  by  law  on 
the  basis  of  an  insimul  computassent;  so  if, 
Instead  of  an  express  admission  of  the  cor^ 
rectness  of  the  account  the  party  receiving 
it  keeps  the  same  and  makes  no  objection 
within  a  reasonable  time,  his  silence  will  be 
construed  into  an  acquiescence  in  its  Just- 
ness, and  he  will  be  bound  as  if  it  were  a 
"stated  account"  In  fact  the  rule  as  laid 
down  by  authorities  would  seem  to  be  that  if 
one  does  not  object  to  a  stated  account 
which  has  been  furnished  him,  within  a  rea- 
sonable time,  he  shall  be  bound  by  it  unless 
he  can  show  its  incorrectness.  Lockwood  v. 
Thorne,  11  N.  Y.  (1  Kern.)  170,  174,  62  Am. 
Dec.  81. 

That  one  party  had  sent  to  another  an 
account  current  in  which  he  admitted  a  bal- 
ance against  himself,  and  that  the  other  had 
made  a  draft  at  sight  on  the  party  rendering 
the  account  for  the  amount  to  be  admitted  to 
be  due,  directing  the  payment  to  be  charged 
to  the  drawer's  account,  did  not  establish  an 
account  stated  between  the  parties,  there  be- 
ing no  evidence  of  acquiescence  in  the  cor- 
rectness of  the  account  so  entered,  as  to  pre- 
clude the  one  receiving  it  from  disputing  it 
or  preventing  him  from  suing  for  the  amount 
claimed  to  be  due.  Lockwood  y.  Thorne  (N. 
Y.)  12  Barb.  487,  490. 

A  stated  account  is  an  agreement  be- 
tween both  parties  that  all  the  items  are  true, 
but  this  agreement  may  be  implied  from  cir- 
cumstances, as  where  merchants  reside  in 
different  states  and  one  sends  an  account  to 
the  other,  who  makes  no  objection  to  It  with- 
in a  reasonable  time.  Auzerais  v.  Naglee,  15 
Pac  371,  372,  74  Cal.  60. 
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An  account  stated  la  an  admission  that 
Ijbe  amount  is  correct,  and,  if  the  party  to 
whom  It  is  rendered  omits  to  communicate 
objections  to  the  other  party  within  a  reason- 
able time,  the  Inference  may  be  drawn  that 
he  was  satisfied  with  It;  but  there  is  no  ar- 
bitrary rule  of  law  which  renders  the  omis- 
sion to  object  in  a  given  time  equivalent  to 
an  actual  agreement  or  a  consent  to  the  cor- 
rectness of  the  account  Chicago,  M.  &  St 
P.  Ry.  Co.  V.  Clark  (U.  S.)  92  Fed.  968,  986, 
36  C.  C.  A.  120;  Burrlll  v.  Grossman  (U.  S.) 
91  Fed.  543,  544,  S3  C.  C.  A.  663. 

When  the  passbook  of  a  depositor  is  writ- 
ten up  and  delivered  to  him,  or  the  bank  ren- 
ders an  itemized  statement  of  his  accoimt, 
and  he  retains  the  same  without  objecting 
thereto  within  a  reasonable  time,  it  consti- 
tutes an  "account  stated."  Nodlne  ▼.  First 
Nat  Bank,  68  Pac  1109,  1111,  41  Or.  386; 
Clark  V.  Mechanics*  Nat  Bank  (N.  Y.)  11 
Daly,  239. 

Merely  rendering  an  account  does  not 
make  it  an  account  stated,  but  an  account 
rendered  to  the  debtor  exhibiting  in  detail 
the  demand  of  the  creditor,  xmless  objected 
to  within  a  reasonable  time,  becomes  an  ac- 
count stated.  Truman  v.  Owens,  21  Pac.  665, 
067,  17  Or.  523. 

An  account  made  by  one  of  the  parties 
against  the  other  is  not  an  account  stated 
between  the  parties,  and  the  mere  retention 
by  the  plaintiff  of  such  an  account  without 
objection  is  but  slight  evidence  of  its  correct- 
ness in  charging  him  with  money  paid  for 
his  account  by  defendant  or  with  a  balance 
of  money  due  to  the  defendant  by  another. 
Spangler  v.  Stringer,  22  Pa.  (10  Harris)  454. 

Balaaoa* 

Mere  presentment  of  an  itemized  account 
for  a  balance  due,  and  a  payment  on  account 
does  not  constitute  an  account  stated.  Hatch 
V.  Von  Taube,  62  N.  Y.  Supp.  1031,  1032,  31 
Misc.  Rep.  30. 

A  balance  struck  in  a  broker's  passbook 
is  an  "account  stated."  Marye  v.  Strouse  (U. 
S.)  5  Fed.  483,  489. 

Oessation  of  dealings  as  oreatlns. 

An  account  stated  does  not  include  an 
account  closed  by  the  cessation  of  dealings 
between  the  parties.  Mandeville  v.  Wilson, 
9  U.  S.  (5  Cranch)  15,  18.  3  L.  Ed.  23;  Whit- 
tlesey V.  Spofford,  47  Tex.  13,  17. 

Death  closes  accounts  in  one  sense;  that 
is,  there  can  be  no  further  additions  to  them 
on  either  side,  but  they  remain  open  for  ad- 
justment and  set-off,  and  therefore  do  not  be- 
come accounts  stated  by  such  death.  Bass 
V.  Bass,  25  Mass.  (8  Pick.)  187,  193. 

OonoliuiTeness. 

An  ''account  stated"  is  a  mere  admis- 
sion that  it  is  correct    It  is  not  an  estoppel. 


Its  effect  is  simply  to  establish  prima  fade 
accuracy  of  items  without  other  proof,  and 
the  party  seizing,  to  impeach  it  is  bound  to 
show  affirmatively  the  mistake  or  error  al- 
leged. Sedgwick  v.  Macy,  49  N.  Y.  Supp. 
154,  156,  24  App.  Div.  1;  Bradley  Fertilizer 
Co.  V.  South  Pub.  Co.,  17  N.  Y.  Supp.  587,  588; 
First  Nat  Bank  of  Grand  Haven  v.  Honey- 
man,  42  N.  W.  771,  772,  6  Dak.  275;  Green 
V.  Thornton,  30  Pac.  965,  966.  96  Cal.  67. 

An  "account  stated"  is  conclusive  on 
the  parties,  unless  impeached  for  fraud  or 
mistake.  City  of  Cincinnati  v.  Cincinnati  St 
Ry.  Co.,  6  Ohio  N.  P.  235.  245. 

An  "account  stated  or  settled"  is  an  ad- 
mission that  the  amount  is  correct  It  is  not 
an  estoppel.  The  act  is  still  open  to  impeach- 
ment for  mistakes  or  errors.  Its  effect  is 
to  establish  prima  fade  the  accuracy  of  the 
items  without  other  proof,  and  the  party 
seeking  to  impeach  it  is  bound  to  show  af- 
firmatively the  mistake  or  error  alleged. 
Donald  v.  Gardner,  60  N.  Y.  Supp.  668,  671, 
44  App.  Dlv.  235  (citing  Lockwood  v.  Thome, 
18  N.  Y.  285). 

An  accoimt  stated  which  Is  shown  to 
have  been  examined  by  both  parties  and  ex- 
pressly assented  to  or  assigned  by  them 
would  afford  stronger  evidence  of  the  cor- 
rectness of  the  items  than  if  it  merely  ap- 
peared that  it  had  been  delivered  to  the 
party  or  sent  by  mail  and  accepted  for  a 
sufficient  length  of  time  to  entitle  it  to  be 
considered  an  account  stated.  The  party  la 
never  precluded  from  giving  evidence  to  im- 
peach the  action  unless  the  case  is  brought 
within  the  principles  of  an  estoppel  in  pais 
or  of  an  obligatory  agreement  between  the 
parties,  as,  for  instance,  where  upon  a  set- 
tlement mutual  compromises  are  made.  First 
Nat.  Bank  v.  Honeyman,  42  N.  W.  771,  772, 
6  Dak.  275  (citing  Lockwood  v.  Thome,  18 
N.  Y.  292). 

The  original  account  becomes  the  consid- 
eration for  the  agreement  and  it  is  not  nec- 
essary to  prove  the  items  of  such  account  nor 
can  they  be  inquired  into  or  surcharged  ex- 
cept for  some  fraud,  error,  or  mistake,  and 
such  grounds  must  be  according  to  the  want 
of  authority  set  forth  in  the  pleading.  Aa- 
zerals  v.^  Naglee,  15  Pac.  371,  372,  74  Cal.  60. 

Though  an  account  rendered  becomes  an 
account  stated,  exempting  the  creditor  from 
proving  the  items,  in  an  action  of  the  ac- 
count on  the  debtor's  failure  to  object  within 
a  reasonable  time  that  fact  does  not  pre- 
clude the  debtor  from  setting  up  fraud  as  a 
defense  to  the  action  on  such  account  wheth- 
er he  obtains  knowledge  of  the  fraud  at  the 
time  the  account  was  rendered  or  did  not 
acquire  such  knowledge  until  some  time  aft- 
er the  account  became  the  ''account  stated." 
Baxter  v.  Lockett  0  Pac  429,  431,  2  Wash.  T. 
228. 
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An  "account  stated*'  Is  an  admission 
made  by  one  party  to  another  that  the  ac- 
connts  between  them,  consisting  of  the  va- 
rious items  which  enter  into  that  account, 
are  as  therein  stated;  and  from  the  necessi' 
ties  of  the  law  merchant  it  has  become  a 
part  of  the  law  that  after  a  lapse  of  time  such 
an  account  and  such  an  admission  shall  be 
conclusive  between  the  parties,  unless  Im- 
peached because  of  fraud  or  mistake  in  ref- 
erence to  some  of  the  items  contained  in 
the  account;  and  by  the  statute  of  limita- 
tions such  an  admission  becomes  absolute 
between  the  parties  after  the  lapse  of  10 
years  unless  tainted  by  fraud,  and  even  then 
it  becomes  conclusive  unless  attacked  within 
a  certain  period  after  the  discovery  of  the 
fraud.  Kingsley  v.  Melcher,  10  N.  Y.  Supp. 
63,  65,  56  Hun,  547;  kingsley  v.  Melcher,  10 
N.  Y.  Supp.  63,  65,  56  Hun,  547. 

Mntnal  demands  reqnlredi 


An  "account  stated"  may  be  defined  in 
general  terms  to  be  where  an  account  is  ren- 
dered and  a  debt  in  a  specified  sum  is  ac- 
knowledged as  due  from  one  party  to  an- 
other, or  where  parties  who  have  had  pre- 
vious transactions  agree  upon  a  definite  bal- 
ance as  due.  It  is  not  essential  that  there 
should  be  cross  or  mutual  demands,  but  when 
there  are  mutual  demands  there  must  be  an 
adjustment,  a  balance  struck,  and  an  assent 
to  its  correctness.  Ware  t.  Manning,  5 
South.  682,  684,  86  Ala.  238. 

An  "account  stated,"  in  Its  proper  mean- 
ing, implies  a  mutual  account,  and  striking 
the  balance  acknowledged  on  one  side  and  ac- 
cepted by  the  other.  Schmidt's  Ex*rs  v.  Leb- 
by  (S.  C.)  11  Rich.  Bq.  829,  841  (citing  Story, 
Bq.  PL  t  796). 

An  account  stated  does  not  necessarily 
consist  of  an  account  containing  charges  on 
each  side  besides  money,  and  may  consist  of 
and  be  applied  to  a  single  bill  of  goods  sent 
by  the  seller  to  the  buyer,  and  retained  by 
him  without  judgment  Cobb  v.  Arundell, 
26  Wis.  563,  569. 

An  "account  stated"  is  defined  as  an 
agreed  balance  of  accounts;  an  account 
which  has  been  examined  and  accepted  by 
the  parties.  It  is  said  that  it  must  at)pear  that 
at  the  time  of  the  accounting  certain  claims 
existed  of  and  concerning  which  an  account 
was  stated,  that  a  balance  was  then  struck 
and  agreed  upon,  and  that  defendant  express- 
ly admitted  that  a  certain  sum  was  then 
due  from  him  as  a  debt  Hence  it  follows 
that  an  account  cannot  be  stated  with  refer- 
ence tp  a  debt  payable  on  a  contingency,  but 
that  It  is  not  essential  that  there  should  be 
cross  or  reciprocal  demands  between  the 
parties,  or  that  the  defendant's  acknowledg- 
ment that  a  certain  sum  was  due  from  him 
to  the  plalntiif  should  relate  to  more  than  a 
single  debt  or  transaction.  An  account  stated 
is  none  the  less  such  because  the  debtor 
1  Wds.  &  P.— 7 


I  agrees  to  pay  the  amount  which  he  concedes 
to  be  due  at  a  future  day  after  he  has  done 
other  acts.  Balrd  v.  Crank,  33  Pac  63,  85, 
98  Cal.  293. 

New  promise  or  obligation  implied. 

The  term  "stated  account*'  is  but  an  ex- 
pression to  convey  the  idea  of  a  contract  hav- 
ing an  account  for  its  consideration,  and 
is  np  more  an  account  than  is  a  promissory 
note  or  contract  having  a  like  consideration 
for  Its  support  Auzerais  v.  Naglee,  15  Pac. 
371.  372,  74  Cal.  60. 

An  "account  stated"  is  the  mutual  ad- 
Justing,  settling,  and  balancing  of  accounts 
between  the  parties  thereto,  in  which  the 
law  implies  a  promise  to  pay  the  balance 
found  due.  Watkins  v.  Ford,  37  N.  W.  300, 
60  Mich.  357. 

Where  the  parties  to  an  account  have  ex- 
amined it  and  have  expressly  agreed  on  a 
certain  sum  of  money  as  the  balance  Justly 
due  from  one  to  the  other,  such  an  account 
thereby  becomes  an  "account  stated,"  and 
an  action  thereon  is  not  founded  on  the  orig- 
inal item,  but  on  the  balance  ascertained  by 
the  mutual  accounting  of  the  parties.  Benites 
V.  Bicknell,  3  Pac.  206,  208,  3  Utah,  369. 

"An  account  stated  is  an  account  bal- 
anced and  rendered  with  an  assent  to  the 
balance,  express  or  implied,  so  that  the  de- 
mand is  essentially  the  same  as  If  a  promis- 
sory note  had  been  given  for  the  balance." 
Volkening  v.  De  Graaf,  81  N.  Y.  268,  270; 
Hatch  V.  Von  Taube,  62  N.  Y.  Supp.  1031, 
1032,  31  Misc.  Rep.  30;  Bass  v.  Bass,  25  Mass. 
(8  Pick.)  187, 193. 

"An  account  stated  Is  an  acknowledg- 
ment of  the  existing  condition  of  liability 
between  the  parties.  From  it  the  law  Implies 
a  promise  to  pay  whatever  balance  Is  thus 
acknowledged  to  be  due.  It  thereby  becomes 
a  new  and  independent  cause  of  action,  so 
far  as  that  a  recovery  may  be  had  upon  it 
Without  setting  forth  or  proving  the  separate 
items  of  liability  from  which  the  balance  re- 
sults." Chace  v.  Trafford,  116  Mass.  529,  532, 
17  Am.  Rep.  171. 

An  "account  stated'*  is  an  agreement  be- 
tween persons  who  have  had  previous  trans- 
actions, fixing  the  amount  due  in  respect  to 
such  transactions,  as  distinguished  from  a 
mere  admission  or  acknowledgment  It  is 
a  new  cause  of  action.  It  is  not  a  contract 
on  a  new  consideration,  and  does  not  create 
an  estoppel,  but  establishes  prima  facie  the 
accuracy  of  the  items  charged  without  fur- 
ther proof.  McKinster  v.  Hitchcock,  26  N. 
W.  705.  706,  19  Neb.  100. 

An  "account  stated'*  is  an  agreement,  ex- 
press or  implied,  wherein  parties  who  have 
had  previous  transactions  with  each  other  fix 
and  determine  the  amounts  due  in  respect  to 
such  transactions,  and  when  made  becomes  a 
new  agreement,  and  takes  the  place  of  the 
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obligations  restiiig  upon  either  party  by  rea- 
son of  the  prior  account  Harrison  t.  Hen- 
derson (Kan.)  72  Pac.  878,  879. 

An  account  stated  is  an  agreement  be- 
tween parties  who  have  had  previous  trans- 
actions of  a  monetary  character  that  all  the 
items  of  the  account  representing  such  trans- 
actions, and  the  balance  struck,  are  correct, 
together  with  a  promise,  express  or  Implied, 
for  the  payment  of  such  balance.  An  ac- 
count stated  is  in  the  nature  of  a  new  promise 
or  undertaking,  and  raises  a  new  cause  of 
action  between  the  parties.  An  account  for 
which  a  note  has  been  given  for  the  amount 
due  becomes  an  account  stated.  Morse  t. 
Minton,  70  N.  W.  601,  692,  101  Iowa,  603. 

"An  account  stated  alters  the  nature  of 
the  original  indebtedness,  and  is  itself  in 
the  nature  of  a^new  bond  or  undertaking. 
An  action  upon  an  account  stated  is  not 
founded  upon  the  original  item,  but  upon  the 
balance  ascertained  by  the  consent  of  the 
parties."  Hendy  y.  March,  17  Pac.  702,  75 
Gal.  566  (citing  Foster  y.  Allanson  [Eng.]  2 
Term  R.  479;  Holmes  y.  De  Camp  [N.  Y.]  1 
Johns.  84,  86,  3  Am.  Dec.  296;  Carey  v.  Phil- 
adelphia &  0.  Petroleum  Co.,  83  Oal.  694, 
697). 

RenderlBK  as  creating. 

An  account  rendered  becomes  an  account 
stated  unless  objected  to  within  a  reasonable 
time,  and  after  the  lapse  of  that  time  can- 
not be  impeached  except  for  fraud  or  mis- 
take. Standard  Oil  Co.  y.  Van  Etten,  1  Sup. 
Ot  nS,  185,  107  U.  S.  325,  27  L.  Ed.  819. 

An  "account  stated"  is  one  where  an  ac- 
count is  rendered  by  one  party  to  another, 
which  Is  received  by  such  other,  who  ad- 
mits the  correctness  of  the  items,  and  claims 
the  balance  or  offers  to  pay  it,  as  it  may  be 
in  his  favor  or  against  him;  but  the  mere 
rendering  an  account  does  not  make  it  a 
stated  one.  To  constitute  a  "stated  account" 
it  is  not  important  that  the  account  was  not 
made  out  as  between  plaintiff  and  defend- 
ant, plaintiff  having  received  it,  made  no 
complaint  as  to  the  items  or  the  balance, 
but  on  the  contrary  claimed  such  balance, 
for  he  thereby  adopted  it,  and  by  his  own 
act  treated  it  as  a  stated  account,  and  the 
statute  of  limitations  began  to  run  on  such 
account  when  the  balance  was  demanded. 
Toland  v.  Sprague,  87  U.  S.  (12  Pet)  300, 
835,  9  L.  Ed.  1093. 

An  account  stated  is  an  agreement  be- 
tween parties  to  an  account  that  all  the 
items  thereof  are  correct  The  simple  ren- 
dering of  an  account  between  the  parties 
and  agreeing  upon  the  amount  due  are  suffi- 
cient facts  on  which  to  maintain  an  action. 
Claire  v.  Claire,  10  Neb.  54,  57,  4  N.  W.  411, 
412.  Where  parties  to  a  written  contract 
requiring  installments  to  be  paid  at  various 
times  and  the  payment  of  interest  on  install- 


ments not  so  paid,  had  an  attorney  calculate 
the  amount  of  principal  and  interest  due  on 
such  contract,  and  agreed  that  the  amount 
arrived  at  was  correct,  there  was  an  account 
stated.  EIrueger  y.  Dodge^  87  N.  W.  965^  967, 
15  S.  D.  159. 

Slffiiatiwe  not  required* 

It  is  not  necessary  that  an  account 
should  be  signed  by  the  parties  to  make  it  a 
stated  account;  it  is  enough  that  it  has  been 
examined  and  accepted  by  the  parties;  and 
such  acceptance  need  not  be  express,  but 
may  be  Implied  from  the  circumstances. 
Bruen  v.  Hone  (N.  Y.)  2  Barb.  586,  594;  Buff- 
ner  v.  Hewitt  7  W.  Ya.  685.  607. 

ACCOUNT  ABUiITT. 

A  provision  in  a  contract  by  which  de- 
fendant assumed  control  of  plaintiff's  busi- 
ness declared  that  defendant  should  act  as 
plaintiff's  representative  "without  accounta- 
bility'' of  the  matter  in  the  manner  of  con- 
ducting the  same,  or  for  any  errors  of  Judg- 
ment in  the  conduct  thereof.  Held,  that  the 
words  "without  accountability,"  as  they 
stood  alone,  would  not  Justify  defendant's 
claim  of  nonliability  for  losses  caused  by  his 
neglect  of  plaintiff's  interest  and  the  mode 
of  conducting  the  business;  also  could  not  be 
construed  to  mean  a  neglect  of  it  either  par- 
tial or  entire;  and  hence  the  term  only  cov- 
ered losses  from  errors  of  Judgment  made  in 
good  faith.--Ceisse  y.  Franklin,  13  AtL  148, 
152,  56  Ck>nn.  88. 

AOCOUNTABLE. 

See  "Eventually  Accountable.** 

Dig.  1844,  c  138,  requires  that  guard- 
ians appointed  by  will,  before  proceeding  to 
act,  shall  give  bond  with  sufficient  sureties, 
and  be  "accountable  in  the  same  manner  as 
if  appointed  by  the  court**  Held,  that  ttie 
word  "accountable"  as  there  used,  making 
testamentary  guardians  subject  to  the  Ju- 
risdiction of  the  probate  court  gave  ample 
Jurisdiction  to  such  court  to  remove  such 
officers  of  their  offices  to  the  same  extent  as 
guardians  appointed  by  the  court  McPhll- 
lips  v.  McPhilUps,  9  B.  L  536,  537. 

^Accountable,"  when  written  on  the 
back  of  a  note  after  an  'indorser's  name, 
means  "subject  to  pay,"  ••responsible,"  or 
••liable  for,"  and  that  the  indorser  would 
make  good  the  amount  of  the  note  when  it 
became  due  and  payable,  without  subjecting 
the  payee  to  a  previous  demand  on  the  mak- 
er.   Furber  v.  Caverly,  42  N.  H.  74,  76^ 

ACOOUNTABLE  RECEIPT, 

An  accountable  receipt  is  a  receipt  for 
money  to  be  accounted  for;  for  property  in 
store,  or  ship  receipt  etc.  People  v.  Brad- 
ley (N.  Y.)  4  Parker,  Cr.  R.  245,  247. 
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A  writing  which  does  not  acknowledge 
that  anything  has  been  received  which  la  to 
be  accounted  for  la  not  an  accountable  re- 
ceipt Commonwealth  r.  Lawlesa,  101  Maaa. 
32. 

An  "accountable  receipt,"  within  Gen. 
St  1878,  c.  69,  S  1,  authorizing  the  punish- 
ment of  forgery  thereof,  la  a  written  acknowl- 
edgment of  the  receipt  by  the  maker  of  It  of 
money  or  other  personal  property,  coupled 
with  a  promise  or  obligation  to  account  for  or 
pay  to  some  person  the  whole  or  some  part 
thereof.  State  t.  Bleb^  7  N.  W.  262,  268,  27 
Minn.  816. 

AOOOVlfTING. 

An  "accounting"  means  a  statement  of 
an  acknowledgment  of  an  existing  debt  from 
which  a  promise  to  pay  Is  implied  sufficient 
to  maintain  an  action.  It  does  not  Imply 
the  creation  of  any  new  debt  Buxton  r. 
Edwarda,  134  Mass.  667,  678. 

"The  accounting  to  which  a  guardian 
may  be  subjected  by  proceedings  before  a 
surrogate  Is  not  only  a  statement  of  his  re- 
ceipts and  disbursements  with  the  amount  of 
the  trust  fund  still  remaining  In  his  hands, 
but  It  is.  In  addition  to  such  account  stated, 
a  rendering  and  giving  up  to  the  party  en- 
titled the  moneys  and  property  In  respect  to 
which  the  accounting  party  is  liable.  The 
payment  la  a  part  of  the  accounting."  Pyatt 
V.  Pyatt  18  Att  1048,  1050,  48  N.  J.  Bq.  (1 
Dick.)  286. 

An  act  directing  the  proceedings  In  caus- 
es In  chancery  Involving  an  accounting  does 
not  extend  to  ^  suit  to  foreclose  a  mortgage, 
In  which  a  reference  to  compute  the  amount 
due  becomes  needful,  but  only  to  suits  where 
the  bill  is  filed  for  an  accounting.  People  v* 
Randall,  87  Mich.  473. 

AcooinrnKG  officer. 

The  term  "accounting  officer,'*  as  used  in 
Rev.  St  8  7075,  which  provides  that  who- 
ever knowingly  presents  a  false  and  fraudu- 
lent claim  to  the  auditor  or  other  accounting 
officer  of <  any  municipal  corporation  for  the 
purpose  of  procuring  the  allowance  of  the 
same  Is  guilty  of  a  crime,  construed  to  mean 
''such  an  officer  as  may  lawfully  pass  upon 
or  allow  a  claim  or  account  against  a  mu- 
nicipal corporation,  upon  the  authority  of 
which  allowance  the  comptroller  may  issue 
his  warrant  upon  the  treasury."  Hauck  v. 
State,  14  N.  B.  92,  45  Ohio  St  439. 

ACCRETION. 

Alluvial  accretions,  see  ''AlIuvlaL** 

To  land. 

Accretion  to  the  right  of  one  owning 
land  on  the  border  of  a  stream  to  the  addi- 
tions Imperceptibly  made  to  his  land  by  the 


action  of  the  water.  Jefferies  r.  Bast  Oma- 
ha Land  Co.,  10  Sup.  Ct  618»  621,  134  U.  B. 
178,  33  L.  Ed.  872. 

Accretion  '*to  the  increase  of  real  estate 
by  the  addition  of  portions  of  soil  by  gradual 
deposit  through  the  operation  of  natural 
causes,  to  that  already  in  the  possession  of 
the  owner."  St  Louis,  I.  M.  &  S.  Ry.  Ck>. 
V.  Ramsey,  18  S.  W.  931,  933,  63  Ark.  314, 
8  L.  R.  A.  669,  22  Am.  St  Rep.  195;  Benne 
y.  MUler,  60  S.  W.  824, 149  Mo.  228w 

Accretion  is  the  Imperceptible  accumu- 
lation of  land  by  natural  causes,  and  the 
owner  of  the  property  to  which  the  addition 
la  made  becomes  the  owner  of  such  ground, 
as,  where  land  to  bounded  by  a  stream  of 
water  which  changes  its  course  gradually 
by  alluvial  formation,  the  owner  of  the  land 
still  holds  the  same  boundary,  including  the 
accumulated  soil.  Inhabitants  of  New  Or- 
leans V.  United  States,  35  U.  S.  (10  Pet)  662, 
717,  9  Li  Ed.  673. 

"It  seems  to  be  a  settled  doctrine  of  com- 
mon tow  that  an  accretion  to  land  to  an  im- 
perceptible increase  thereto  on  the  bank  of 
a  river  by  alluvtol  formations  occasioned  by 
the  washing  up  of  sand  or  earth,  or  by 
dereliction,  as  when  the  river  shrinks  back 
below  the  usual  water  mark,  and  when  this 
is  done  it  should  be  so  gradual  that  no  one 
can  judge  how  much  is  added  each  moment 
of  time;  and,  when  the  formation  of  land 
is  thus  imperceptibly  made  at  the  shore  of 
a  stream  by  the  force  of  water,  it  belongs 
to  the  owner  of  the  land  Immediately  behind 
it  in  accordance  with  the  maxim,  **De  mini- 
mis non  curat  lex."  Lammars  v.  Nissen,  4 
Neb.  246,  260. 

Accretion  is  an  increase  by  imperceptible 
degrees.  "The  lord  of  the  manor  claims 
when  there  is  a  gradual  accession  to  tond  ad- 
jacent" A  test  of  what  is  gradual,  as  dis- 
tinguished from  what  is  sudden,  seems  to  be 
that  though  witnesses  are  able  to  perceive 
from  time  to  time  that  the  land  has  encroach- 
ed on  the  sea  line,  it  is  enough  if  it  was  done 
so  that  they  could  not  perceive  the  progress 
at  the  time  it  was  made.  It  is  said  in 
Emans  v.  Tumbull  (N.  Y.)  2  Johna  313,  314, 
3  Am.  Dec.  427,  that  if  the  marine  increase 
be  by  small  and  almost  imperceptible  degrees 
it  goes  to  the  owner  of  land,  but  if  it  be  sud- 
den and  considerable  it  belongs  to  the  sov- 
ereign. Mulry  V.  Norton,  3  N.  B.  681,  683, 
100  N.  Y.  424,  63  Am.  Rep.  206.  ' 

''Accretion"  signifies  an  addition  of  land 
to  a  shore  line  so  gradually  and  impercepti- 
bly that  the  amount  added  in  each  moment 
of  time  cannot  be  perceived,  and  excludes 
the  idea  of  the  sudden  disruption  of  ground 
from  one  man's  land  to  another,  which  may 
be  followed  and  identified.  The  length  of 
time  during  which  the  formation  takes  place 
is,  however,  not  material,  if  the  increment 
resulting  to  such  as  to  be  beyond  the  power 
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of  Identification.  Coulthard  v.  Stevens,  50 
N.  W.  983,  984,  84  Iowa,  241,  35  Am.  St  Rep. 
304. 

"Accretion"  is  the  changing  of  the  banks 
of  a  stream  by  a  gradual  process,  and  when 
such  stream  is  a  boundary  the  boundary  line 
still  remains  the  stream,  although  during 
the  years  by  such  accretion  the  actual  area 
of  the  possession  of  the  owner  of  the  land 
bordering  thereon  may  vary.  "Accretion,** 
no  matter  to  which  side  It  adds  ground, 
leaves  the  boundary  the  center  of  the  chan- 
nel. Nebraska  v.  Iowa,  12  Sup.  Ct  396,  397, 
148  U.  S.  359,  36  L.  Ed.  186. 

"An  accretion  becomes  a  part  of  the 
land  to  which  it  is  built,  and  follows  what- 
ever title  covers  the  mainland,  whether  it 
be  title  by  deed  or  title  by  possession.  In 
its  natxure  it  is  not  susceptible,  during  its 
forming,  of  that  kind  of  possession  which 
distinguishes  the  occupation  of  dry  land. 
But  It  attached  to  the  dry  land  even  while  it 
is  under  water,  and  belongs  to  the  owner  of 
the  land,  and  is  in  the  actual  possession  of 
him  who  holds  the  actual  possession  of  the 
mainland.  If  the  mainland  is  in  fact  unoc- 
cupied, it  is  in  the  constructive  possession 
of  the  owner  of  the  true  title,  and  that  gives 
constructive  possession  of  the  forming  ac- 
cretion. But  if  the  mainland  is  held  in  ad- 
verse possession  to  the  true  owner,  he  is 
not  in  constructive  possession  of  the  accre- 
tion; and,  since  the  accretion  in  its  formative 
state  is  not  susceptible  of  actual  occupancy 
in  the  sense  of  a  pedis  possessio,  the  indicia 
of  the  actual  possession  of  him  who  held 
on  the  mainland  are  extended  over  the  form- 
ing accretion,  and  bring  it  within  his  actual 
possession."  Ewing  v.  Burnet,  36  U.  S.  (11 
Pet.)  41,  53,  9  L.  Ed.  624;  Bellefontaine  Imp. 
Go.  V.  Niedringhaus,  55  N.  B.  184,  186,  181 
111.  426,  72  Am.  St  Rep.  269. 

"Accretion,"  as  used  in  1  Code,  art.  54, 
providing  that  the  proprietor  of  land  bound- 
ing on  any  of  the  navigable  waters  of  this 
state  shall  be  entitled  to  all  "accretions"  to 
said  land,  does  not  include  new  land  formed 
by  the  waters  of  a  stream  until  such  land 
emerges  and  becomes  visible.  Hess  t. 
Muir,  5  Atl.  540,  541,  65  Md.  58a 

Accretion  is  soil  which  is  gradually  de- 
posited in  the  water  opposite  upland,  where- 
by the  water  line  is  carried  further  out  into 
the  ocean  or  other  public  water.  Such  ad- 
dition belongs  to  the  upland  owner,  so  that 
he  will  not  be  shut  off  from  the  water  and 
thus  converted  into  an  inland  rather  than  a 
littoral  owner.  Steers  v.  City  of  Brooklyn, 
4  N.  B.  7,  8.  101  N.  Y.  51. 

The  reasons  usually  given  for  the  rule 
that  a  riparian  owner  is  entitled  to  '*accre- 
tions"  in  front  of  his  land  are,  either  that 
it  falls  within  the  maxim,  "De  minimis  lex 
non  curat,"  or  that,  because  the  riparian 
owner  is  liable  to  lose  soli  by  the  action  or 
encroachment  of  the  water,  he  should  also 


have  the  benefit  of  any  land  gained  by  the 
same  action.  But  it  seems  to  us  that  the 
rule  rests  upon  a  much  broader  principle  and 
has  a  much  more  important  purpose  in  view, 
viz.,  to  preserve  the  fundamental  riparian 
right  on  which  all  others  depend,  and  which 
often  constitute  the  principal  value  of  the 
land— of  access  to  the  water.  The  incalcula- 
ble mischiefs  that  would  follow  if  a  riparian 
owner  Is  liable  to  be  cut  off  from  access  to 
the  water,  and  another  owner  sandwiched 
in  between  him  and  it  whenever  the  water 
line  had  been  changed  by  accretions  or  re- 
lictions, are  self-evident,  and  have  been  fre- 
quently animadverted  on  by  the  courts. 
These  considerations  certainly  apply  to  ri- 
parian ownership  on  lakes  as  well  as  on 
streams.  Lamprey  v.  Metcalf,  53  N.  W. 
1139,  1142,  52  Minn.  181,  18  L.  R.  A.  670,  88 
Am.  St  Rep.  541. 

"Accretion  is  an  Increase  of  real  estate 
by  the  addition  of  portions  of  soil  by  gradual 
deposition  thirough  the  operation  of  natural 
causes,"  and  differs  from  alluvion  in  that  the 
latter  term  is  applied  to  the  deposit  Itself, 
while  accretion  rather  denotes  the  process 
by  which  it  is  deposited.  St  Louis,  I.  M. 
&  S.  Ry.  Co.  V.  Ramsey,  13  S.  W.  931,  933, 
53  Ark.  314,  8  L.  R.  A.  559,  22  Am.  St  Rep. 
195. 

A  meteor  falling  on  real  estate  construed 
to  be  an  accretion,  and  to  belong  to  the  own- 
er of  the  land.  Maas  v.  Amana  Soc.  (N.  Y.) 
16  Alb.  Law  J.  76. 

In  law  of  snooessions. 

The  right  of  "accretion"  la  the  right  to 
unite  or  aggregate  with  his  portion  the  por- 
tion of  him  who  refuses  it  and  cannot  acquire 
it  or  the  right  which  the  coheirs  or  co- 
legatees  have  over  those  portions  which  re- 
main vacant  by  reason  of  renunciation,  or 
by  reason  that  some  of  them  have  not  the 
capacity  to  take.  The  right  of  accretion 
takes  place  among  legitimate  heirs,  i.  e., 
among  the  heirs  called  to  succession  by  law 
by  reason  of  relationship  in  the  collateral  as 
in  the  direct  line,  so  that  the  portion  which 
remains  vacant  is  added  to  the  mass  of  in- 
herited property,  and  is  divided  with  It 
And,  further,  It  is  understood  that  there  is  a 
failure  of  one  of  the  coheirs  or  co-legatees  If 
he  is  not  living  at  the  time  the  will  is  made; 
if  he  rejects  the  inheritance  or  legacy;  if  he 
dies  before  the  testator;  if  he  omits  to  com- 
ply with  the  condition;  or  becomes  incapable 
in  any  other  way.  £2Bcriche*s  Dictionary. 
Eqieric  v.  Alvarado,  2  Pac  418»  440,  64  Cat 
529. 

The  right  of  accretion,  as  used  In  the 
civil  law,  "is  based  upon  the  theory  that 
the  title  to  the  thing  bequeathed  is  conveyed 
in  its  entirety  to  each  and  every  one  of  the 
legatees,  and  hence  that  when  one  or  more 
of  these  legatees  happen  to  die  before  the 
legacy  vests,  this  fact  leaves  the  title  intact 
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with  each  of  the  surylvors  in  Its  entirety, 
but  with  simply  fewer  persons  to  share  it" 
Succesaion  of  Hunter,  12  South.  812,  S18, 
45  La.  Ann.  262. 

ACCRUE. 

Webster  defines  the  word  "accrue"  as 
(1)  "to  increase;  to  augment.  (2)  To  come  to 
by  way  of  increase;  to  arise  or  spring  as  a 
growth  or  result;  to  be  added  as  increase, 
profit,  or  damage,  especially  as  the  produce 
of  money  lent"  "Interest  accrues  to  prin- 
cipal." Anderson  v.  Richards*  BSx'rs,  87  S. 
W.  62,  99  Ky.  661. 

"Accrue  weekly,"  as  used  in  the  by-laws 
of  a  mutual  benefit  insurance  association, 
proYiding  that  the  dues  of  members  shall 
"accrue  weekly,"  means  that  the  dues  are 
to  be  established  or  measured  weekly,  and 
does  not  mean  payable  weekly.  Strasser  y. 
Staats,  18  N.  Y.  Supp.  167,  168,  59  Hun, 
143. 

In  a  statute  proriding  that  the  executor 
of  a  tenant  for  life  who  leases  real  estate  so 
held,  and  dies  on  or  before  the  day  on  which 
the  rent  is  payable,  may  recover  the  propor- 
tion of  rent  which  had  "accrued"  at  the  time 
of  his  death,  the  word  "accrued"  must  be 
construed  to  mean  an  apportionment  of  the 
rent  between  the  executor  and  reversioner 
pro  rata  as  to  time,  because,  if  accrued  is 
held  to  mean  "due,"  then  the  statute  is 
d«»prived  of  all  vitality.  Gudgel  v.  Souther 
land,  90  N    W.  628,  621  117  Iowa,  80fe 

"Accrued  claims."  as  used  in  St  1890,  c 
421,  S  14,  providing  that  a  receiver  of  an  as- 
sessment insurance  company  shall  use  its 
emergency  fund  in  the  payment  of  "accrued 
claims,"  means  claims  which  have  accrued 
through  the  death  of  the  persons  insured. 
Knowlton  v.  Massachusetts  Ben.  Life  Ass'n* 
60  N.  E.  520,  171  Mass.  193. 

As  beoome  absolvta  or  vested* 

The  word  "accrued"  as  used  in  the  wills 
act,  S  79,  repealing  all  prior  laws  on  the  sub- 
ject, saving  all  rights  that  had  "accrued" 
under  them,  was  equivalent  in  meaning  to 
the  word  **ve8ted,"  and  Implied  that  some- 
thing had  been  imparted  to  or  conferred  on 
a  third  person  over  which  he  might  have 
tlie  immediate  control  by  possession,  or  the 
Iiresent  right  to  future  possession,  of  which 
he  cannot  be  deprived  without  his  assent 
It  must  be  a  right  he  cannot  legally  assert 
independent  of  any  future  condition  of  things 
as  well  as  any  subsequent  change  of  the 
existing  law.  Hartshome  v.  Ross,  13  Ohio 
Dec.  10,  14,  2  Dlsn.  15. 

One  meaning  of  the  word  "accrue"  is  to 
vest,  and  a  claim  accrues  to  a  party  when  it 
ceases  to  be  the  property  of  another  and 
becomes  the  property  of  such  party,  Napa 
State  Hospital  v.  Yuba  Co'unty,  71  Pac.  450, 
451.  138  Cal.  878. 


As  arise  or  beoome  enf  oveeable. 

A  cause  of  action  accrues  from  the  time 
the  right  to  sue  for  the  breach  attaches. 
Amy  V.  Dubuque,  98  U.  S.  470,  476,  25  L. 
Ed.  228. 

One  of  the  definitions  of  "accrue"  in  the 
Century  Dictionary  Is  "arise  in  due  course," 
and  anoth'er  is  "in  law,  to  become  a  present 
and  enforceable  demand."  A  cause  of  ac- 
tion may  properly  be  said  to  accrue  when  the 
liability  arises  so  far  as  to  become  enforcea- 
ble. McGuigan  v.  Rolfe,  80  111.  App.  256, 
259. 

Applied  to  a  cause  of  action,  the  term  "to 
accrue"  means  to  arrive;  to  commence;  to 
come  Into  existence;  to  become  a  present  en- 
forceable demand.  Eising  v.  Andrews,  33 
AU.  585,  586,  66  Conn.  58,  50  Am.  St.  Rep.  75. 

It  is  held  that  a  right  of  actidn  for  a 
personal  injury  accrues  upon  the  infliction  of 
the  Injury.  Fowlkes  v.  Nashville  &  D.  R. 
Co.,  56  Tenn.  (9  Heisk.)  829,  830. 

Where  a  right  of  action  is  given  for 
causing  the  death  of  a  person  in  favor  of 
his  representative,  such  action  cannot  ac- 
crue until  the  appointment  of  the  representa- 
tive, so  as  to  set  in  motion  the  statute  of 
limitation.  Barnes  v.  City  of  Brooklyn,  48 
N.  y.  Supp.  36.  37,  22  App.  DiV;  620. 

As  used  in  R.  S.  1855,  p.  647,  providing 
that  an  action  for  a  wrongful  death  must  be 
commenced  within  one  year  after  the  cause 
of  action  "accrued,"  the  term  means  the 
time  when  the  defendant's  liability  became 
perfect  and  complete,  and  whenever  the  de- 
fendant had  done  the  act  which  made  him 
liable  in  damages,  and  there  was  a  person  in 
being  to  whom  the  damages  ought  to  be  paid 
and  who  might  sue  for  and  recover  the  same, 
the  cause  of  action  had  accrued.  Kennedy  v. 
Burrier,  86  Mo.  128,  130. 

"Accrues,"  as  used  in  Rev.  St.  f  1069, 
providing  that  claims  against  the  United 
States  shall  be  barred  unless  a  petition  for 
payment  is  presented  within  a  certain  period 
after  the  claim  "accrues,"  means  the  time 
at  which  an  enforceable  legal  right  arises, 
so  that  a  suit  might  be  brought  thereon. 
Rice  V.  United  States,  7  Sup.  Ct  1377,  122 
U.  S.  611,  30  L.  Ed.  793. 

As  beoome  due  and  payable* 

"Accrue,"  as  used  in  a  stipulation  au- 
thorizing the  appointment  of  a  receiver  to 
pay  taxes  thereafter  "accruing,"  means  the 
same  as  to  become  due  and  payable.  Meyer 
V.  Badger  Lumber 'Co.,  62  Pac.  434,  435,  10 
Kan.  App.  142. 

In  the  mechanic's  lien  law  of  1876,  re- 
quiring every  original  contractor  to  file  his 
demand  within  six  months  after  the  indebt- 
edness had  "accrued,"  accrued  means  "hav- 
ing come  to  maturity,  or  to  be  due  and  paya- 
ble; or,  in  other  words,  it  indicates  the  time 
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when  the  work  contracted  for  is  completed, 
or  the  materials  furnished,  one  or  both,  as 
the  case  may  be,  and  the  account  for  the  sale 
is  past  due."  Cutcliff  t.  McAnally,  7  South. 
831.  332,  88  Ala.  507. 

In  2  Bey.  St  p.  82,  S  6,  proYldlng  that 
rent  reserved  to  the  deceased,  which  had 
"accrued"  at  the  time  of  his  death,  shall  be 
deemed  assets  and  shall  go  to  the  executors 
and  administrators,  "accrued"  is  synonymous 
with  "due  and  payable,"  and  signifies  rents 
that  had  become  due  and  payable  at  the  time 
of  the  testator's  death.  Fay  r.  Holloran  (N. 
Y.)  35  Barb.  296,  297. 

''Accrues,**  as  used  in  a  statute  providing 
that  no  action  shall  be  commenced  to  fore- 
close any  mortgage  except  within  10  years 
after  the  right  of  action  "accrues,"  means  the 
time  when  a  debt  secured  by  the  mortgage 
becomes  due  and  collectible,  and  a  payment 
on  the  debt  will  revive  the  right  to  foreclose 
the  mortgage.  Schifferstein  r.  Allison,  15 
N.  E.  275,  276,  123  HI.  662. 

Under  a  statute  requiring  a  notice  to  be 
given  within  30  days  after  a  claim  shall  "ac^ 
crue,"  where  it  was  customary  for  laborers 
to  receive  payment  on  a  certain  day  of  each 
month  for  the  whole  of  the  previous  month's 
work,  the  claim  did  not  accrue  until  the  usual 
day  of  payment  Mundt  v.  Sheboygan  &  F. 
du  L.  B.  Co..  31  Wis.  451,  464. 

The  technical  meaning  of  the  word  "ac- 
crue," as  defined  in  the  dictionary,  is  the 
possession  of  a  present  enforceable  right 
A  note  is  said  to  accrue  when  it  becomes  due 
and  payable.  Profits  have  accrued  when  they 
are  paid,  or  when  the  right  to  enforce  them 
presently  exists.  Profits  may  not  be  said  to 
have  accrued  until  they  have  become  fixed 
and  payable,  and  therefore  a  contract  requir- 
ing the  payment  of  a  certain  sum  when  prof- 
its "have  accrued"  means  when  they  have 
become  fixed  or  payable.  Allen  v.  Arm- 
strong, 68  N.  Y.  Supp.  1079,  1081,  58  App. 
Div.  427. 

Within  the  common-law  procedure  act, 
enabling  a  judge,  on  it  being  made  to  appear 
that  any  person  is  indebted  to  the  Judgment 
debtor,  to  order  that  all  debts  "owing  or  ac- 
cruing" from  such  third  person  to  the  Judg- 
ment debtor  shall  be  attached  to  answer  the 
Judgment  debt  owing,  applies  only  to  a  debt 
perfected.  When  the  words  "owing  or  ac- 
cruing" are  used  to  designate  two  classes  of 
debts,  they  can  each  receive  a  distinct  mean- 
ing only  by  taking  one  as  denoting  debts 
which  are  not  yet  payable  and  the  other  as 
denoting  those  which  are.  There  is  no  exist- 
ing debt  until  Judgment  and,  where  orders 
were  obtained  to  attach  moneys  in  the  hands 
of  the  company  which  were  to  become  pay- 
able to  the  debtor  on  a  verdict  recovered  by 
him  in  his  action  against  the  company,  there 
W9S  no  debt  owing  or  accruing  from  the  com- 
pany, the  Judgment  not  then  having  been  en- 


tered.   Dresser  y.  Johns,  6  G.  B.  (N.  S.)  429, 
434. 

The  phrase  "debts  owing  or  accruing"  in^ 
Common-Law  Procedure  Act  1854,  f  61,  au- 
thorizing an  attachment  of  all  debts  owing 
or  accruing  from  the  garnishee  to  the  judg- 
ment debtor,  includes  all  debts,  though  not 
presently  payable.  Jones  y.  Thompson,  1  fit 
Bl.  &  El.  63,  64. 

The  right  of  action  or  the  liability  on  a 
note  accrues,  within  the  Georgia  statute  of 
limitations,  not  at  its  date,  but  at  its  maturi- 
ty.   Black  y.  Swanson,  49  6a.  424,  425. 

As  exist. 

"Accrue,"  as  used  in  Code,  8  2529,  provid- 
ing that  certain  actions  may  be  brought  witli- 
in  the  time  therein  limited  after  their  causes 
"accrue^"  and  not  afterward,  means  the  tinae 
when  the  right  to  bring  an  action  on  the  cause 
exists.  Weiser  y.  McDowell,  61  N.  W.  1094. 
1005,  93  Iowa,  772. 

In  a  statute  of  limitation  providing  that 
the  state  would  not  sue  any  person  for  or  In 
respect  of  any  real  estate,  or  the  issues  or 
profits  thereof,  by  reason  of  the  right  or  title 
of  the  people  to  the  same,  unless  such  right 
or  title  "shall  have  accrued"  within  10  years 
before  any  action  or  other  proceeding  for  the 
same  shall  be  commenced,  "shall  have  ac- 
crued" are  used  in  the  sense  of  "shall  have 
existed"  within  the  period  designated,  and 
hence  an  action  by  the  state  to  recover  for 
an  encroachment  upon  soil  in  the  tide  waters 
of  a  bay,  the  title  to  which  accrued  to  the 
state  on  her  admission  to  the  Union  23  years 
before  commencement  of  the  action,  is  not 
barred  if  the  right  to  sue  for  such  encroach- 
ment has  existed  within  10  years.  Weber  v. 
State  Harbor  Com'rs,  85  U.  S.  (18  Wall.)  57, 
68,  21  L.  Ed.  798. 

As  beoome  a  fixed  demmnd* 

The  word  "accrue,"  as  used  in  a  fire  pol- 
icy, relative  to  the  accruing  of  a  loss,  is  not  to 
be  taken  literally,  as  meaning  when  the  prop- 
erty is  destroyed,  but  means  when  the  loss 
has  become  a  fixed  demand.  Steen  v.  Ni- 
agara Pire  Ins.  Co.  (N-  Y.)  61  How.  Prac  144, 
146. 

As  ■ynonymoiu  wltli  ooovr. 

"Accrue"  is  not  synonymous  with  "oc- 
cur" as  used  in  a  policy  of  fire  insurance  pro- 
viding that  no  action  can  be  maintained  on 
such  policy  unless  commenced  within  12 
months  next  after  the  loss  shall  occur.  The 
word  "accrue"  in  its  generally  received  sense 
is  to  be  "added  to"  or  "attached  to"  some- 
thing else,  while  the  word  "occur"  means  **to 
happen"  in  its  general  and  most  popular 
sense,  and  refers  to  the  time  when  fire  de- 
stroyed the  property.  Johnson  v.  Humboldt 
Ins.  Co.,  91  lU.  92^  95,  33  Am.  Bep.  47. 

"Accrue"  is  synonymous  with  the  term 
"occur"  as  used  in  a  policy  of  fire  insurance 
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proTldlng  that  no  action  can  be  maintained 
on  a  policy  unless  it  shall  be  commenced 
within  the  term  of  12  months  next  after  such 
loss  or  damage  shall  "occur,"  meaning  that 
the  limitation  commences  when  the  loss  was 
due  and  payable,  and  not  from  the  time  of 
the  physical  bnming  of  the  property.  Steen 
y.  Niagara  Fire  Ins.  Co.,  89  N.  Y.  815,  824,  42 
Am.  Rep.  2d7;  Hay  v.  Star  Fire'  Ins.  Co.,  77 
N.  Y.  235,  243,  33  Am.  Rep.  607. 

AOOB17ED  COSTS. 

"Accrued  costs,"  as  used  in  an  offer  for 
Judgment  in  favor  of  plaintiff  for  a  specified 
sum,  is  a  sufficient  compliance  with  Gen.  St 
1878,  c.  66^  S  259,  requiring  an  offer  for  Judg- 
ment for  the  sum  named  "with  costs."  Pe- 
trosky  y.  Flanagan,  35  N.  W.  665,  666»  88 
Minn.  2a 

The  expression  "costs  that  haye  ac- 
cmed,"  as  used  in  a  compromise  of  a  pending 
suit,  or  in  a  private  statute  providing  for  such 
compromise,  means  costs  that  would  follow 
the  Judgment  and  do  not  include  attorney's 
fees.  Tallassee  Mfg.  Co.  t.  Glenn,  50  Ala. 
489,  491. 

An  offer  to  confess  Judgment  for  a  defi- 
nite sum  with  "accrued  costs"  includes  costs 
as  up  to  the  time  of  the  offer,  and  the  costs 
of  carrying  the  offer  into  effect,  if  accepted. 
Holland  v.  Pugh,  16  Ind.  21,  23. 

The  word  "accrue,"  as  used  in  a  bond 
given  to  pay  all  costs  and  damages  that  may 
accrue  in  consequence  of  an  injunction,  im- 
plies an  account  or  inquisition,  and  only  such 
as  were  decreed  to  a  party  could  be  said  with 
propriety  to  have  accrued  to  him  in  conse- 
quence of  an  injunction,  and  only  those  dam- 
ages which  were  adjudged  to  him  by  the  de- 
cree of  the  court  on  the  dissolution  of  an  in- 
junction can  with  any  propriety  be  said  to 
have  accrued.  Adams  ?•  Brown,  14  Ky.  (4 
Utt)  7,  a 

AGOBXJED  PENSIOlf  S. 

The  term  "accrued  pensions,**  aa  used 
in  Act  March  8,  1873,  providing  that  accrued 
pensions  shall  not  be  considered  a  part  of 
the  assets  of  the  decedent  but  shall  inure  to 
the  sole  benefit  of  his  widow  or  children,  is 
synonymous  v^th  "arrears  of  pensions,"  as 
used  in  Act  Jan.  25,  1875,  wherein  the  pen- 
sions thereby  granted  are  called  "arrears  of 
pensions."  Donnelly  t.  United  States,  17  Ct 
CL  105,  110. 

AOORUED  BIGHT. 

An  accrued  or  established  right  is  one 
which  cannot  be  wholly  taken  away  by  stat- 
ute. Richards  t.  Bellingham  Bay  Land  Ck). 
(U.  S.)  64  Fed.  209,  213,  4  0.  0.  A.  290. 

""Accrued  right"  or  title,  as  used  in  a  stat- 
ute proTiding  that  no  person  at  any  time 
thereafter  shall  make  entry  into  any  lands  or 


tenements  except  within  15  years  next  after 
his  right  or  title  shall  first  accrue,  means  that 
the  title  against  which  the  statute  runs  is 
a  present  right  of  entry— that  is,  a  new  right 
or  title  first  accruing  to  the  party,  and  not 
a  transfer  of  an  old  title— and  cannot  be  lim- 
ited solely  to  the  commencement  of  the 
original  title  under  which  the  party  claims* 
but  includes  his  own  accession  to  the  title. 
Ricaid  V.  Williams,  20  U.  &  CT  Wheat)  59, 
117,  5  L.  Ed.  898. 

AOCRUINO  nrrEBEST. 

An  agreement  whereby  plaintiff,  purchas* 
ing  a  lot,  agreed  to  assume  a  mortgage  there- 
on and  to  pay  the  "accruing  interest*'  does 
not  refer  to  nor  in  any  manner  embrace  any 
part  of  the  six  months'  interest  overdue  and 
unpaid.  As  generally  understood,  "accruing 
interest"  means  running  or  accumulating  in- 
terest, as  distinguished  from  accrued  or  ma- 
tured interest  When  we  speak  of  interest 
which  is  from  day  to  day  accumulating  on 
the  principal  debt,  but  which  is  not  yet  due 
and  payable,  we  call  it  "accruing  interest" 
Gross  y.  Partenheimer,  28  Atl.  370,  871,  159 
Pa.  556. 

AG0RI7INO  BIGHT. 

An  accruing  right  is  one  that  is  increas- 
ing, enlarging,  or  augmenting.  Richards  r. 
Bellingham  Bay  Land  Co.  (U.  S.)  54  Fed.  209, 
213,  4  C.  G.  A.  290. 

ACCT. 

The  abbreviation  •'acct**  stands  for  ac- 
count, and  lias  been  in  common  use  in  com- 
mercial transactions  for  so  long  that  the 
memory  of  man  runneth  not  to  the  contrary, 
and  its  meaning  is  as  well  understood  as 
though  the  word  had  been  written  out;  and 
the  courts  will  certainly  take  notice  of  that 
which  eveiry  one  else  knows.  Heaton  y.  Ain- 
ley,  78  N.  W.  798,  108  Iowa,  112. 

ACCUMULATE-ACCUMULATION. 

"Accumulated  is  simply  amassed,  col- 
lected, heaped  up."  People's  Fire  Ins.  Co.  y. 
Parker,  85  N.  J.  Law  (6  Vroom)  575,  577. 

Of  oorporatioBS. 

The  "accumulations"  of  a  corporation  are 
its  yearly  earnings  and  profits,  in  whatever 
form  they  may  exist  which  have  not  been 
distributed  in  dividends  among  the  owners  of 
stock  at  the  time  it  goes  into  liquidation. 
Bquitable  Guarantee  &  Trust  Co.  y.  Rogers, 
44  Atl.  789,  792,  7  Del.  Ch.  898. 

Of  estates  or  funds. 

Accumulation  is  the  adding  of  the  inter- 
est or  income  of  a  fund  to  the  principal  pur- 
suant to  the  provision  of  a  wUl  or  deed,  pre- 
venting   its    being    expended.     Cent    Diet 
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Thorn  v.  De  Breteuil,  83  N.  Y.  Supp.  849,  853, 
86  App.  DiY.  405. 

The  law  imposes  restrictions  on  the  pow- 
er of  a  testator  or  creator  of  a  trust  to  pro- 
hibit thus  the  present  beneficial  enjoyment 
of  a  fund  to  increase  it  for  a  future  genera- 
tion, and  will  not  allow  part  of  the  Income 
of  an  estate  to  be  set  aside  to  pay  a  mort- 
gage. Hascall  v.  King,  56  N.  E.  515,  517, 
162  N.  Y.  134,  76  Am.  St  Rep.  302. 

"Accumulation,"  as  used  in  a  statute 
prohibiting  the  direction  of  "accumulation** 
by  a  testator,  implies  a  withholding  of  the 
income  of  the  property  for  the  purpose  of  cre- 
ating an  increased  and  constantly  Increasing 
fund  for  distribution  at  a  future  time.  A 
present  beneficial  gift  of  income  until  a  cer- 
tain sum  shall  have  been  received  by  the 
donee  is  not  within  the  prohibition  of  the 
statute.  A  direction  to  apply  rents  or  income 
in  payment  of  a  specified  sum  to  a  designated 
person  is  no  more  a  direction  to  accumulate 
than  a  gift  of  the  estate  until  all  of  the  rents 
the  donee  has  received  an  equivalent  amount 
would  be.  In  re  Rogers*  Estate,  36  Atl.  340, 
342,  179  Pa.  609. 

When  an  executor  or  other  trustee  mass- 
es the  rents,  dividends,  or  other  income  which 
he  receives,  treats  it  as  capital,  invests  it, 
makes  a  new  capital  of  the  income  derived 
therefrom,  invests  that,  and  so  on,  he  is  said 
to  accumulate  the  fund;  and  the  capital  and 
accrued  income  thus  procured  constitute  ac- 
cumulations. Hussey  v.  Sargent,  76  S.  W. 
211,  215,  25  Ky.  Law  Rep.  315. 

Of  interest. 

A  deed  of  trust  of  a  mortgage  belonging 
to  a  testator  provided  for  the  payment  to  the 
testator's  widow  of  all  the  interest  on  the 
mortgage,  or  so  much  thereof  as  she  might 
desire,  and  the  balance  to  testator's  two  chil- 
dren, and  on  the  widow's  death  the  mortgage, 
with  "all  accumulations  of  interest,"  should 
be  assigned  equally  to  the  children.  It  was 
held  that  at  least  the  interest  at  the  death  of 
the  tenant  for  life  was  included  in  the  ac- 
cumulation, and  it  could  not  be  limited  sole- 
ly to  the  interest  which  had  accumulated  in 
the  trustee's  hands  as  interest  already  paid 
to  them,  but  held  by  them  as  interest  not 
desired  by  the  life  tenant.  Lewis  t.  Towar 
(N.  J.)  45  AU.  999,  1000. 

A  testator  provided  by  will  that  after  the 
decease  of  his  daughter,  in  case  she  should 
marry  and  have  children  living  at  her  death 
or  descendants  of  such  children,  then  it  was 
his  will  that,  of  what  remained  undisposed 
of  of  the  last-mentioned  fourth  part  of  the 
residue  of  his  personal  estate,  its  "accumu- 
lated interest"  should  belong  to  and  vest  in 
the  children  of  such  daughter.  Held,  that 
the  term  "that  its  accumulated  interest"  as 
30  used  did  not  mean  the  interest  accrued  and 
unpaid,  but  such  interest  only  as  at  the 
leath  of  the  legatee  had  not  become  due  and 


payable  to  her,  which  remained  undisposed 
of.  Lippincott  V.  Ridgway,  11  N.  J.  Eq.  (3 
Stockt.)  526,  534;  Uppincott  v.  Stokes,  •  N. 
J.  Eq.  (2  Halst  Ch.)  122,  152. 

AGGUMUI.ATED  EABITINOS. 

As  capital  stock,  see  "Capital  Stock."* 

AOOUMUIiATED  PROFITS. 

As  capital,  see  "Capital.'' 

AGCnJMlJI«ATED  SURPLUS. 

"Accumulated  surplus,"  as  used  in  Tax 
Act  1866  (Rev.  p.  1156,  pi.  74),  providing 
"that  all  private  corporations  except  bankin); 
institutions,  etc.,  shall  be  assessed  and  taxed 
at  the  full  amount  of  their  capital  stock  paid 
in,  and  accumulated  surplus,"  includes  the 
property  and  funds  which  the  corporation  has 
in  excess  of  its  capital  stock  and  above  all 
debts  and  liabilities.  Trenton  Iron  Ck>.  ▼• 
Yard,  42  N.  J.  Law  (13  Vroom)  357,  359. 

"Accumulated  surplus,"  as  used  in  Laws 
1862,  p.  349,  providing  that  all  private  cor- 
porations are  to  be  assessed  at  the  fall 
amount  of  thehr  capital  stock  paid  in,  and 
their  "accumulated  surplus,"  must  be  con* 
strued  to  refer  to  the  fund  stock  companies 
have  in  excess  of  their  capital  and  liabilities, 
and  hence  it  includes  all  the  assets  of  a  mu- 
tual life  insurance  company  over  and  above 
all  liabilities;  and,  where  such  company  had 
no  liabilities  except  their  liabilities  to  them- 
selves, it  cannot  in  the  true  sense  of  tbe 
word  be  said  to  be  indebted  at  all.  As  they 
owe  themselves  these  liabilities,  they  may 
be  well  considered  an  "accumulated  surplus" 
within  the  meaning  of  the  statute.  Mutual 
Ben.  Life  Ins.  Go.  v.  Utter,  84  N.  J.  Law 
(5  Vroom)  489,  491. 

"Accumulated  surplus,"  as  applied  to  an 
insurance  company  whose  "accumulated  siir> 
plus"  is  subject  to  taxation  at  its  full  amount, 
must  be  construed  to  mean  the  fund  which  It 
has  in  excess  of  its  capital  stock  after  pay- 
ment of  its  debts.  Such  fund  is  the  accumu- 
lation of  interest  received  and  premiums  for 
Insurance,  and  is  not  limited  to  only  such 
moneys  as  the  company  has  received  for  In- 
terest on  investments  and  earned  premiums 
on  expired  risks,  though  it  may  be  liable  to 
the  contingency  of  loss  upon  the  policies  is- 
sued, for  it  is  as  much  the  property  of  tbe 
company  and  as  fully  under  its  control  as 
the  capital  stock  paid  in.  People's  Fire  Ins. 
Co.  V.  Parker,  34  N.  J.  Law  (5  Vroom)  470, 
482. 

The  accumulated  surplus  of  a  bank  Is 
such  portion  of  its  earnings  as  is  reserved  by 
the  directors  "as  a  fund  to  increase  the  cap> 
ital  employed  in  conducting  the  business  of 
the  company  and  to  provide  against  contin- 
gent losses."  People's  Fire  Ins.  Co.  v.  Par- 
ker, 35  N.  J.  Law  (6  Vroom)  575,  577, 
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"Accumulated  surplus/'  as  applied  to 
an  Insurance  company,  means  the  assets  of 
the  company  not  represented  by  the  capital 
stock,  but  which  stand  distinct  from  it  and 
beyond  it  The  word  "surplus"  is  synony- 
mou»  with  "orerplus";  that  which  remains 
when  use  is  satisfied;  excess;  beyond  what 
was  prescribed  or  wanted;  in  law,  the  resi- 
due of  an  estate  after  debts  and  legacies  are 
paid;  while  "accumulated"  means  simply 
"amassed,  collected,  heaped  up.'*  People's 
Fire  Ins.  Co.  v.  Parker,  35  N.  J.  Law  (6 
Vroom)  676,  677, 

"Accumulated  surplus,"  so  long  as  it  is 
retained  by  a  corporation,  either  as  surplus 
or  increased  stock,  can  in  no  proper  sense 
be  called  "income."  Mills  v.  Brltton,  29  Atl. 
231,  236,  64  Conn.  4,  24  L.  R.  A.  536;  Equi- 
table Guarantee  &  Trust  Co.  y.  Rogers,  44 
Atl.  789,  793,  7  Del.  Ch.  398. 

ACCURATELY  ADDRESSED. 

A  letter  or  envelope  containing  a  notice 
of  protest  cannot  be  said  to  have  not  been 
"accurately  addressed"  where  it  was  address- 
ed to  both  members  of  a  firm  instead  of  be- 
ing addressed  in  their  firm  name.  It  is  not 
every  change  or  mistake  in  the  direction  of 
a  notice  that  vitiates  it;  if  the  error  is  mere- 
ly nominal,  and  is  not  calculated  to  mislead 
or  does  not  mislead  the  party,  the  mistake 
will  not  be  fatal.  The  word  "accurately,"  as 
applied  to  direction  and  address  of  notice  of 
dishonor,  has  not  been  so  defined  that  a 
court  can  in  each  case  say  as  matter  of  law 
Just  what  alteration  constitutes  an  inaccu- 
racy. A  change  may  be  so  violent  as  to  ex- 
clude the  idea  of  accuracy,  or  so  slight  as  to 
exclude  the  idea  of  inaccuracy.  United 
States  Nat  Bank  v.  Burton,  3  Atl.  756,  760, 
68  Vt  426. 

ACCUSE-ACCUSED-ACCUSATION. 

Prosecution,  criminal  prosecution,  crim- 
inal accusation,  and  criminal  action 
synonymous,  see  "Criminal  Action." 

Though  frequently  used  in  the  sense  of 
imputing  a  charge  of  crime  by  Judicial  pro- 
cedure, "accuse"  in  its  popular  sense  is  used 
to  express  a  charge  or  imputation  merely, 
and  in  this  sense  one  may  be  accused  of  that 
which  is  no  legal  offense,  viz.,  he  may  be 
charged  with  immoral  or  disgraceful  conduct 
or  ofiJcial  delinquency.  It  is  certainly  not 
synonymous  with  "arrested  under  criminal 
process."  A  slave  is  accused,  within  the 
meaning  of  an  act  making  it  an  offense  for 
a  master  to  conceal  or  convey  away  his 
■lave  accused  of  a  capital  felony,  when  the 
felony  is  charged  or  imputed  to  him.  State 
T.  South  (S.  C.)  5  Rich.  Law,  489,  492. 

There  are  many  authorities  that  hold 
that  the  term  "accuse"  means,  in  the  law. 


to  charge  with  an  offense.  Judicially  or  by 
a  public  process.  The  word,  in  an  informa- 
tion alleging  that  defendant  did  threaten  to 
accuse  complainant  of  a  crime,  is  sufficient 
to  charge  a  threat  to  prosecute  for  a  crime. 
People  V.  Frey,  70  N.  W.  648.  112  Mich.  261. 

An  indictment  alleged  that  defendants 
falsely  and  maliciously  conspired  "to  charge 
and  accuse"  one  F.  that  he  had  committed 
the  crime  of  adultery  with  the  defendant  A., 
etc.  Held,  that  the  words  "to  charge  and 
accuse"  in  the  indictment  did  not  mean  to 
make  a  complaint  before  a  magistrate,  but 
to  impute  to  F.,  and  accuse  him  of,  the  crime, 
as  a  means  of  inducing  him  to  pay  money  to 
avoid  prosecution  or  exposure.  Common- 
wealth V.  Andrews,  132  Mass.  263,  204;  Com- 
monwealth V.  O'Brien,  66  Mass.  (12  Cusb.) 
84,90. 

"Accuse,"  as  used  in  Comp.  Laws  Mich. 
$  7628,  providing  that,  if  any  person  shall 
maliciously  threaten  to  accuse  another  of  any 
crime  with  intent  to  extort  money,  he  shall 
be  punished,  etc.,  is  not  restricted  in  its 
meaning  to  an  accusation  in  court,  but  in- 
cludes any  public  accusation.  The  fear  ex- 
cited and  the  attempted  profit  from  it  con- 
stituted the  ingredients  of  the  offense,  and  in 
many  cases  of  peculiar  possessions  of  trust 
or  employment,  where  even  a  well-grounded 
suspicion  might  be  ruinous,  the  probability  of 
a  Judicial  investigation  in  which  the  truth 
might  be  sifted  would  not  be  likely  to  add 
to  the  contrary  of  the  charge,  and  might 
even  tend  to  mitigate  it.  "Accused"  only  im- 
plies a  formal  complaint  where  it  is  used  in 
its  restricted  technical  sense,  and  ordinarily 
refers  to  any  charge  publicly  made.  People 
V.  Braman,  30  Mich.  460,  468. 

A  person  is  said  to  be  accused  of  an 
offense  from  the  time  that  any  criminal  ac- 
tion shall  have  been  commenced  against  him. 
Pen.  Code  Tex.  1895,  art  240. 

The  word  "accused,"  as  used  in  Kan. 
BUI  of  Rights,  S  11,  providing  that  the  lib 
erty  of  the  press  shall  be  inviolate;  and  all 
persons  may  freely  speak,  write,  or  publish 
their  sentiments,  being  responsible  for  tlio 
abuse  of  such  right;  in  all  civil  or  criminal 
actions  for  libel  the  truth  may  be  given  in 
evidence,  and,  if  it  appear  that  the  libelous 
matters  were  published  for  Justifiable  ends, 
the  accused  party  shall  be  acquitted— means 
one  who  is  charged  wltb  the  crime,  and  can- 
not apply  to  a  defendant  in  a  civil  action. 
Castle  V.  Houston,  19  Kan.  417,  426,  27  Am. 
Rep.  127. 

The  word  "accused"  is  intended  to  refer 
to  any  person  who  in  a  legal  manner  Is  held 
to  answer  for  any  offense  at  any  stage  of 
the  proceeding,  or  against  whom  complaint 
in  a  lawful  manner  is  made  charging  the 
commission  of  an  offense,  including  all  pro- 
ceedings from  the  order  for  arrest  to  the 
final  execution  of  the  law;    and  the  word 
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"defendant"  is  used  In  the  same  sense.   Pen. 
Code  Tex.  1895,  art  25. 

The  term  "accusation"  is  a  hroad  tenn; 
it  includes  indictment,  presentment.  Infor- 
mation, and  any  other  form  in  which  a 
charge  of  a  crime  or  an  offense  can  be  made 
against  an  individual.  As  used  in  reference 
to  trials  in  courts  having  jurisdiction  of  mis- 
demeanor cases,  it  is  but  the  equivalent  of 
an  information  in  common  law,  so  that  in 
some  cases  accused  is  not  guarantied  the 
right  to  demand  an  indictment  by  the  grand 
Jury.  Gordon  v.  State,  29  S.  B.  444,  446,  102 
6a.  673. 

Code  Civ.  Proc.  8  2060,  providing  that  a 
person  who  stands  charged  upon  a  criminal 
'^accusation"  with  a  bailable  offense  is  en- 
titled to  ball  upon  an  appeal,  cannot  be  con- 
strued to  apply  to  a  person  who  had  been 
convicted.  The  word  "accusation"  Implies 
tliat  the  person  is  alleged  to  be  guilty,  not 
proved  or  adjudged  to  be  so.  "The  com- 
plaint of  a  prosecutor  or  an  indictment  by  a 
grand  Jury  is  an  accusation,  but,  when  the 
person  has  been  tried  and  adjudged  to  be 
guilty,  the  charge  is  determined  and  he 
stands  convicted.  The  Judgment  lias- taken 
the  place  of  the  accusation."  People  v.  Bau- 
man,  8  N.  Y.  Or.  E.  454,  457. 

"Accusation,"  though  commonly  used 
with  reference  to  all  accusations,  whether 
oral,  by  newspaper,  or  otherwise,  is  limited 
in  legal  phraseology  to  such  accusations  as 
have  taken  shape  in  a  prosecution.  United 
States  V.  Patterson,  14  Sup.  Ct  20,  21,  150 
U.  8.  65,  37  L.  Ed.  999. 

The  word  "accusation,"  as  used  in  the 
Penal  Code,  means  a  charge  made  in  a  law- 
ful manner  against  any  person  that  he  tias 
been  guilty  of  some  offense  which  subjects 
him  to  prosecution  in  the  name  of  the  state. 
Pen.  Code  1895,  art  240.  An  accusation  un- 
der the  statute  applies  to  a  pending  prosecu- 
tion, and  when  ttiat  prosecution  has  been 
terminated  in  conviction  it  ceases  to  be  an 
accusation.  Brannan  t.  State  (Tex.)  72  8. 
W.  184,  185. 

ACCUSTOMED. 

The  use  of  the  word  ••accustomed,'*  in  a 
definition  of  ordinary  care,  as  that  degree 
of  care  and  caution  that  a  person  of  ordinary 
prudence  is  accustomed  to  use  under  like  or 
similar  circumstances,  in  place  of  the  word 
"ordinarily,"  does  not  render  the  definition 
objectionable.  St  Louis  S.  W.  R.  Co.  of  Tex- 
as V.  Brown,  69  S.  W.  1010,  30  Tex.  Civ.  App. 
57. 

One  of  the  primary  meanings  of  the 
word  "accustomed"  is  "usual,"  and  the  word 
is  so  used  in  a  charge  defining  ordinary  care 
as  that  which  a  person  of  ordinary  prudence 
Is  accustomed  to  exercise.    8t  Louis  8.  W. 


R,  Co.  of  Texas  v.  Smith,  70  8.  W.  789,  790, 
30  Tex.  Civ.  App.  336. 

••Accustomed  to  navigate,"  as  used  In  a 
count  in  a  declaration  in  an  action  against 
owners  of  a  dam  and  lock  in  a  river,  aUeging 
that  plaintiffs  were  the  owners  of  boats  and 
crafts  for  the  navigating  of  said  river,  and 
•'accustomed  to  navigate"  the  same,  etc.,  is 
synonymous  with  "usually  navigating,"  as 
used  in  Act  Feb.  12,  1818,  authorizing  certain 
persons  to  erect  and  maintain  a  dam  and  lock 
across  a  certain  river;  section  3  directing 
them,  so  long  as  they  make  use  of  the  same 
for  the  purpose  aforesaid,  to  maintain  the 
said  dam,  lock,  etc.,  in  good  and  sufficient  re- 
pair, fit,  safe,  and  convenient  for  the  passage 
of  boats  and  crafts  '^usually  navigating**  the 
said  river,  freely,  without  toll  or  any  expense 
of  any  kind  or  nature  whatsoever.  Farwell 
V.  Smith,  16  N.  J.  Law  (1  Har.)  133,  137. 

The  formula  used  in  text-books  and  In 
forms  given  for  pleadings  in  actions  for  inju- 
ries by  "ferocious  dogs,  accustomed  to  bite,** 
does  not  mean  that  the  keeper  of  such  a  dog 
is  exempt  from  all  duty  of  restraint  until  the 
dog  has  effectually  mangled  or  killed  at  least 
one  person,  but,  as  he  is  held  to  be  a  man  of 
common  vigilance  and  care,  if  he  had  good 
reason  to  believe,  from  his  knowledge  of  the 
ferocious  nature  and  propensity  of  the  dog; 
that  there  was  ground  to  apprehend  that  he 
would  under  some  circumstances  bite  a  per- 
son, then  the  duty  to  restrain  attached,  and  to 
omit  it  was  negligence.  Godeau  t.  Blood,  62 
Vt  251,  252,  36  Am.  Rep.  751. 

AGOUSTOMED  &ANOE. 

See  "Bange." 

AGOirSTOMED  VSE. 

The  phrase  "accustomed  use,**  when  em- 
ployed or  dwelt  upon  as  indicative  of  the  cir- 
cumstances under  which  the  owner  or  occu- 
pier of  land  is  liable  for  Injuries  to  persons 
coming  thereon  as  by  his  implied  Invitation, 
in  its  broad  sense  is  apt  to  be  misleading,  for 
it  would  apply  to  the  case  of  the  owner  who 
suffers  his  land  to  lie  waste  over  wliich  the 
public  by  his  passive  acquiescence  is  permit- 
ted to  pass  and  repass  at  pleasure— a  condi- 
tion under  which  it  is  well  settled  that  no 
liability  is  imposed  on  the  owner  for  the 
safety  of  the  premises.  Phillips  v.  Library 
Co.  of  Burlington,  27  AtL  478,  481,  55  N.  J. 
Law  (28  Vroom)  307. 

ACETANILID. 

"Acetanilid"  is  a  chemical  compound 
prepared  from  aniline  oil,  a  product  of  coal 
tar,  by  treatment  with  carbolic  add,  and 
derives  its  characteristics  purely  from  co&I 
tar,  the  acetic  acid  being  merely  a  medium 
for  its  manufacture.    It  contains  no  alcohoL 
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United  States  r.  Roessler  ft  Hasslacher 
Chemical  Ck>.  (U.  S.)  79  Fed.  813,  24  a  a  A. 
004. 

ACID. 

The  phrase  '^dda  used  for  mannfactor- 
ing  purposes"  in  Tariff  Act  Oct  1, 1890,  par. 
473,  does  not  include  sulphotolulc  add,  a  re- 
mote deriyatiye  of  coal  tar  by  combination 
with  sulphuric  acid,  its  dominant  element  be- 
ing derived  from  coal  tar,  the  chief  use  of  the 
article  being  in  the  construction  of  coal-tar 
dyes  by  combining  with  a  base.  William  J. 
Matheson  &  Co.  t.  United  States  (U.  S.)  05 
Fed.  422.  423. 

In  Lutz  T.  Magone,  163  U.  S.  106,  14  Sup. 
Gt  777,  88  L.  Ed.  651,  it  was  held  that  sac- 
charine^ a  substance  300  times  as  sweet  as 
sugar,  although  sdentiflcally  an  acid,  was 
not  an  acid  for  revenue  purposes.  United 
States  T.  Buffalo  Natural  Oas  Fuel  Co.  (U.  S.) 
78  Fed.  UO,  112,  24  C.  O.  A.  4. 
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See  ''Public  Acknowledgment.** 

The  word  ''acknowledge,"  besides  the  le- 
gal sense  in  which  It  has  for  centuries  been 
used,  has  also  a  common  meaning,  under- 
stood by  every  one,  which  uniformly  relates 
to  something  past;  it  is  a  confession  or  ad- 
mission of  some  prior  act  Roanes  v.  Archer 
(Va.)  4  Leigh,  560,  567. 

"Stated'*  signifies  told,  recited;  whereas 
the  word  "acknowledged"  means  received 
with  approbation,  owned  before  authority. 
The  use  of  the  word  "stated**  in  a  certificate 
of  acknowledgment  of  a  deed  by  the  grantor, 
which  states  tliat  the  grantor  stated  before 
the  officer,  etc.,  cannot  be  used  as  a  substi- 
tute for  the  word  "acknowledge."  Dewey  v. 
Gampau,  4  Mich.  566,  567. 

One  of  the  conditions  of  a  fire  policy  is- 
saed  by  the  Ontario  A  Livingston  Mutual 
Insurance  Company  wub  that,  in  case  the  as- 
sured should  make  any  other  insurance  on  the 
same  property,  and  should  not  with  all  rea- 
sonable diligence  give  notice  thereof  to  the 
company,  and  have  the  same  indorsed  on  the 
policy,  or  otherwise  "acknowledged**  and  "ap- 
proved** by  them  in  writing,  the  policy  should 
cease  and  be  of  no  further  effect  Within  a 
few  months  afterwards  the  insured  effected 
a  further  insurance  in  another  company  on 
the  property,  at  the  same  time  forwarding  a 
written  notice  of  the  fact  to  the  secretary  of 
the  Ontario  &  Livingston  Mutual  Insurance 
Company;  and  on  the  next  day  the  insured 
received  a  letter  from  the  secretary  in  these 
words,  "I  have  received  your  notice  of  addi- 
tional Insurance."    Held,  in  an  action  on  the 


policy,  that  the  letter  imported  both  an  ac- 
knowledgment and  an  approval  in  writing, 
within  the  meaning  of  the  condition  as  to  fur- 
ther insurance,  and  that  the  plaintiff  was 
therefore  entitled  to  recover.  Potter  v.  Onta- 
rio &  L.  Mut  Ins.  Go.  (N.  Y.)  6  Hill,  147. 

As  Aotloii  or  pvooeedlns. 

See  "Action**;  "Civil  Action— Case— Suit 
—etc";  "Proceeding.** 

Of  ftssisnnient  for  beneflt  of  oreditors. 

In  Laws  1860,  p.  594,  c.  848»  9  1,  provid- 
ing that  every  assignment  for  the  benefit  of 
creditors  shall  be  in  writing,  duly  acknowl- 
edged before  an  officer  authorized  to  take  the 
"acknowledgment**  of  deeds,  and  the  certifi- 
cates of  such  "acknowledgment**  shall  be 
duly  indorsed  on  the  instrument  before  the 
delivery  thereof  to  the  assignee,  the  word 
"acknowledgment"  has  a  well-known  legal 
signification,  and  means  the  act  by  which 
a  party  who  has  executed  an  instrument  de- 
clares or  acknowledges  it  before  a  competent 
officer  to  be  his  act  and  deed,  and  hence  prov- 
ing the  execution  of  the  assignment  by  sub- 
scribing witnesses  is  so  totally  different  from 
an  "acknowledgment"  by  a  party  that  it  can- 
not be  held  to  be  equivalent  to  "acknowledg- 
ment,** for  It  cannot  be  presumed  that  the 
expression  "acknowledgment**  was  used  with- 
out intending  it  to  be  understood  in  its  plain 
and  obvious  sense.  Cook  v.  Kelley  (N.  Y.) 
12  Abb.  Prac.  35.  86. 

Of  oontraot  bj  oorpovation. 

The  word  "acknowledge"  in  Pub.  Laws, 
p.  158,  2  Gen.  St  p.  2706,  requiring  contracts 
by  a  corporation  to  be  acknowledged,  in- 
cluded a  case  where  there  was  an  affidavit 
proving  the  signature  of  the  president  of  the 
corporation,  and  the  corporate  seal  was  affix- 
ed. General  Electric  Co.  v.  Transit  Equip- 
ment Co.,  42  Ati.  101,  103,  57  N.  J.  Bq.  460. 

Of  debt. 

An  acknowledgment  of  a  debt  sufficient 
to  take  a  claim  out  of  the  operation  of  the 
statute  of  limitations  implies  a  meeting  of 
minds,  and  must  amount  to  a  new  promise 
to  pay  the  debt  An  acknowledgment  cannot 
be  regarded  as  an  admission  of  indebtedness 
if  the  accompanying  circumstances  are  such 
as  to  leave  it  in  doubt  whether  the  party  in- 
tended to  prolong  the  time  of  legal  limita- 
tion. The  acknowledgment  must  in  general 
be  in  writing,  and  must  be  of  an  existing 
liability  with  respect  to  the  contract  on  which 
a  recovery  is  sought  City  of  Ft  Scott  v. 
Hickman,  6  Sup.  Ct  56,  64,  112  U.  S.  150, 
163,  28  L.  Ed.  636.  Such  acknowledgment 
must  be  an  unqualified  and  unconditional  one, 
and  must  show  positively  that  the  debt  is 
due  in  whole  or  in  part  Wetzell  v.  Bussardt 
24  U.  S.  (11  Wheat)  809,  311,  6  L.  Ed.  481; 
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Boll  V.  Morrison,  26  U.  S.  (1  Pet.)  351,  361,  7 
L.  Ed.  174. 

The  "acknowledgment  of  pre-existing  \ 
debt,"  to  take  such  debt  out  of  the  bar  of 
the  statute  of  limitations,  must  be  a  direct, 
unqualifled,  and  unconditional  admission  of 
a  debt  which  a  party  is  liable  and  is  willing 
to  pay.  The  most  positive  acknowledgment 
of  a  pre-existing  debt  is  insufficient  if  ac- 
companied by  a  declaration  which  is  incon- 
sistent with  an  intention  to  pay.  Curtis  v. 
City  of  Sacramento,  11  Pac.  748,  749,  70  Cal. 
412,  414,  416;  McCormlck  v.  Brown.  36  Cal. 
180,  184,  96  Am.  Dec  170;  Howes  v.  Lynde, 
19  Pac.  249,  250,  7  Mont  545.  An  arbitra- 
tion agreement  reciting  that  whereas  the 
city  was  Indebted  to  a  certain  firm,  and 
whereas  the  board  of  trustees  of  the  cl^  and 
such  firm  differed  as  to  the  amount  of  in- 
debtedness, etc.,  is  not  such  an  "acknowledg- 
ment of  pre-existing  debt"  as  will  operate  to 
prevent  the  running  of  the  statute  of  limi- 
tations, for  the  acknowledgment  is  not  di- 
rect and  general,  but  qualified  and  condition- 
al. Curtis  V.  City  of  Sacramento,  11  Pac. 
748»  749,  70  CaL  412. 

Where  a  debtor,  in  answer  to  letters  re- 
questing payment  of  his  debt,  states  that  he 
regrets  that  he  let  the  debt  run  so  long,  that 
he  might  have  paid  it  but  for  carelessness, 
that  he  wUl  get  around  to  it  as  soon  as  he 
can,  that  the  security  is  ample,  and  that  he 
is  obliged  to  ask  time,  it  is  an  "acknowledg- 
ment" of  a  subsisting  debt,  from  which  the 
law  wUl  imply  promise  of  payment  on  his 
part,  so  as  to  take  the  case  out  of  the  opera- 
tion of  the  bar  of  the  statute  of  limitations. 
Acers  V.  Acers,  66  B.  W.  196,  198»  22  Tex. 
Civ.  App.  684. 

At  common  law,  and  in  the  absence  of  a 
statute,  a  part  payment  was  held  to  toll  the 
statute  of  limitations,  on  the  principle  that 
it  was  an  "acknowledgment"  of  an  existing 
liability  at  the  time  the  payment  was  made. 
Indeed,  this  court  has  recognized  that  princi- 
ple, and  held  that  a  part  payment,  to  so  op- 
erate, must  rise  to  the  dignity  of  such  an 
acknowledgment  Steele  v.  Souder,  20  Kan. 
42.  In  United  States  v.  Wilder,  80  U.  S. 
(13  Wall.)  254,  20  L.  Ed.  681,  it  was  held  that 
the  principle  on  which  part  payment  takes  a 
case  out  of  the  statute  is  that  the  party 
paying  Intended  by  it  to  acknowledge  and  ad- 
mit the  greater  debt  to  be  due.  Good  v. 
Ehrilch  (Kan.)  72  Pac.  545,  540. 

The  mere  reference  to  the  Indebtedness, 
although  consistent  with  Its  existing  validity,  j 
and  implying  no  disposition  to  question  its 
binding  obligation  or  a  suggeston  of  some 
action  in  reference  to  it,  is  not  such  an  "ac- ! 
knowledgment"   as  is  contemplated  by  the  i 
statute  of   limitations.    There  must  be  an 
unqualified  and  direct  admission  of  a  present 
subsisting  debt  on  which  the  party  is  liable. 
Cook  V.  Farley  (Neb.)  95  N.  W.  683  (citing 
Nelson  v.  Becker,  32  Neb.  99,  49  N.  W.  962). ; 


Of  deed  or  mortgasa. 

"Acknowledge,"  as  used  when  speaking 
of  the  acknowledgment  of  a  deed,  means  "to 
approve;  to  own  the  validity  of."  Blair  v. 
Sayre,  2  S.  E.  97,  103,  29  W.  Va.  604. 

"Acknowledge,"  as  used  with  reference 
to  an  execution  of  a  deed,  means  that  the 
parties  affirmed  the  signing  and  sealing  to  be 
their  act  before  witnesses.  Hogans  t.  Car- 
ruth,  19  Fla.  84,  90. 

"Acknowledgment,"  as  commonly  used 
by  the  Legislature,  the  courts,  and  the  bar, 
means  both  the  act  and  the  written  evidence 
thereof  made  by  the  officer.  Bouvier's,  Bur- 
riirs.  Black's,  and  Anderson's  Law  Diets,  tit 
"Acknowledgment";  Statutory  Construction 
Act  (Laws  1892,  c.  677,  8  16).  An  instrument 
Is  not  "duly  acknowledged"  unless  there  is 
not  only  the  oral  *  acknowledgment  but  the 
written  certificate  also,  as  required  by  the 
statutes  regulating  the  subjects.  1  Bev.  St 
p.  769;  Laws  1848,  c.  195;  Laws  1863,  c.  246; 
Laws  1865,  c.  421;  Laws  1870,  c.  208;  Laws 
1896,  c.  547,  8§  256,  258.  Rogers  T.  Pell,  49 
N.  H.  76,  78,  164  N.  Y.  6ia 

An  "acknowledgment"  of  ft  deed  is  a 
declaration  or  admission  made  by  the  party 
executing  the  deed  to  a  public  officer,  having 
authority  to  take  such  acknowledgments,  that 
it  is  his  deed  and  executed  by  him.  Steers  y. 
Kinsey.  68  S.  W.  1050,  1062,  68  Ark.  860. 

An  acknowledgment  Is  an  act  of  the 
grantor  in  a  deed  in  going  before  a  compe- 
tent officer  and  declaring  the  instrument  to 
be  his  act  and  deed  and  a  certfficate  of  the 
officer  on  the  instrument  that  such  declara- 
tion has  been  made  him  is  also  properly 
termed  an  ^'acknowledgment"  Strong  v. 
United  States  (U.  S.)  34  Fed.  17,  21;  White 
V.  Magarahan,  13  S.  B.  509,  610,  87  Ga.  217; 
Short  V.  Coulee,  28  111.  (18  Peck)  219,  225; 
Cook  V.  Kelley,  12  Abb.  Prac.  35,  37.  The 
mere  fact  that  the  grantor  appeared  before 
the  officer,  and  that  the  officer  personally 
knew  him  as  the  identical  person  who  exe- 
cuted and  whose  name  is  subscribed  to  the 
deed  as  having  executed  the  same,  does  not 
amount  to  a  declaration  that  the  grantor  in 
fact  executed  the  deed.  Short  v.  Coulee,  28 
111.  (18  Peck)  219,  228. 

An  acknowledgment  Is  the  declaration  of 
one  who  has  executed  a  deed,  made  before 
some  competent  court  or  officer,  to  the  effect 
that  the  execution  is  his  act  or  deed.  The 
function  of  an  acknowledgment  Is  twofold— 
to  authorize  the  deed  to  be  given  In  evidence 
without  further  proof  of  its  execution,  and 
to  entitle  it  to  be  recorded.  The  acknowl- 
edgment is  no  part  of  the  deed  Itself,  and  the 
certificate  is  sufficient  if  It  shows  that  the  re- 
quirements of  the  statute  have  been  in  sub- 
stance complied  with.  Burbank  v.  Blhs,  7 
Neb.  156,  164;  Llnderman  v.  Axford,  38  App. 
Dlv.  488.  56  N.  Y.  Supp.  456,  457.  The  fail- 
ure of  a  notary  to  make  a  proper  certificate 
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of  acknowledgment  will  not  Invalidate  It 
LInderman  y.  Axford,  38  App.  DIt.  488,  66  N. 
Y.  Supp.  456,  467. 

The  authentication  of  the  notary's  seal 
Is  as  essential  to  a  perfect  acknowledgment 
as  is  his  signature,  and  when  the  deed  lacks 
this  it  cannot  properly  he  recorded.  Koch 
V.  West,  92  N.  W.  663,  664,  118  Iowa,  468,  96 
Am.  St  Rep.  394. 

The  duty  of  an  officer  in  taking  and  cer- 
tifying to  the  acknowledgment  of  a  deed  hy 
the  party  executing  it  is  to  examine  such 
party  touching  his  signature,  an^  to  certify, 
not  that  he  did  or  could  sign  the  instrument 
of  his  own  free  will  and  accord,  but  simply 
that  he  "acknowledged,''  meaning  thereby 
that  he  stated  or  admitted  the  signature  to 
have  been  so  -made.  The  officer  is  not  re- 
quired to  pass  on  the  mental  capacity  of  the 
party  to  gire  his  voluntary  assent,  and  his 
certificate  cannot  be  conclusive  of  the  ques- 
tion. Thompson  v.  New  England  Mortg.  Sec. 
Co.,  18  South.  815,  317,  110  Ala.  400,  66  Am. 
StL  Rep.  29. 

The  "acknowledgment"  while  Aot  nec- 
essarily a  part  of  the  deed,  was  a  necessary 
ingredient  in  order  to  admit  it  of  record,  and 
to  admit  it  in  evidence  without  further  proof. 
It  has  reference  to  the  proof  of  execution,  not 
to  the  force  of  the  deed  itself,  especially 
where  third  parties  were  not  concerned. 
Murray  v.  Seal,  66  Pac.  726,  128,  23  Utah, 
648. 

The  acknowledgment  by  one  who  sign- 
ed a  deed  by  making  her  mark,  tbat  the  same 
was  her  free  act  and  deed,  includes  an  ac- 
knowledgment of  her  signature,  and,  though 
the  signature  is  not  witnessed,  the  certifi- 
cate of  such  acknowledgment  is  evidence  of 
the  fact  that  she  signed  the  instrument. 
Meazels  v.  Martin,  18  S.  W.  1028,  1029,  93 
Ky.  60. 

Comp.  St  c.  36,  8  4,  providing  that  the 
homestead  of  a  married  person  cannot  be 
conveyed  or  incumbered  unless  the  instru- 
ment by  which  it  is  conveyed  or  incumbered 
is  executed  and  "acknowledged"  by  both  the 
husband  and  wife,  requires  that  both  the 
husband  and  wife  shall  execute  and  ac- 
knowledge a  deed  or  mortgage  of  the  home- 
stead, and  as  between  the  parties  this  re- 
quirement is  essentia]  to  the  validity  of  the 
instrument  in  the  absence  of  countervailing 
equities,  and  requires  that  the  grantors  must 
acknowledge  the  instrument  to  be  their  vol- 
untary act  and  deed,  since  acknowledgment 
has  been  defined  to  be  the  act  of  one  who  has 
executed  a  deed  in  going  before  some  com- 
petent officer  or  the  court  and  declaring  it  to 
be  bis  free  act  and  deed.  Aultman  &  Taylor 
Co.  V.  Jenkins,  27  N.  W.  117,  118,  19  Neb. 
209. 

In  Pennsylvania  the  reception  of  an  "ac- 
knowledgment" of  a  sheriff's  deed  is  a  Judi- 


cial act  in  the  nature  of  a  Judgment  of  con- 
firmation of  all  the  acts  preceding  the  sale, 
curing  all  defects  in  process  or  its  execution, 
which  the  court  has  the  power  to  act  upon. 
Thompson  v.  Phillips  (U.  S.)  23  Fed.  Cas. 
1070,  1082. 

Comp.  Laws,  S  3288,  requiring  an  ac- 
knowledgment to  be  in  the  following  form: 

"(Venue.)    On  this day  of ,  in  the 

year  ,  before  me  personally  appeared 

,  known  to  me,  or  proved  to  me  on 

oath  of ,  to  be  the  person  describ- 
ed in  and  who  executed  the  within  instru- 
ment, and  acknowledged  to  me  that  he  (or 
they)  executed  the  same"— requires  at  least 
four  essential  facts  to  appear  in  the  certifi- 
cate of  acknowledgment:  (1)  That  the  per- 
son making  the  acknowledgment  personally 
appear  before  the  officer  who  makes  the  cer- 
tificate; (2)  that  there  was  an  acknowledg- 
ment; (3)  that  the  person  who  made  the  ac- 
knowledgment was  identified  as  tlie  one  who 
executed  the  instrument;  (4)  that  such  iden- 
tity was  either  personally  known  or  proved 
to  the  officer  taking  the  acknowledgment. 
Hence  the  identity  of  the  party  making  the 
acknowledgment  must  appear  In  the  certifi- 
cate. Cannon  v.  Doming,  63  N.  W.  863,  864, 
3  S.  D.  421. 

The  acknowledgment  of  a  mortgage  is 
not  part  of  its  execution,  but  only  evidence 
of  it  Benninghofl  v.  Stephenson,  29  Atl.  87. 
88,  161  Pa.  440. 

Of  note. 

To  make  a  copy  of  a  note  is  not  an  "ac- 
knowledgment" of  such  note  nor  a  promise 
to  pay  the  same,  and  this  is  so  whether  the 
copy  is  made  by  the  maker  or  a  stranger,  and, 
where  a  note  in  the  hands  of  the  payee  has 
become  much  worn,  and  the  maker  at  re- 
quest makes  and  delivers  a  true  copy.  It  is 
not  an  acknowledgment  thereof.  The  ac- 
knowledgment or  promise  which  takes  a  note 
out  of  the  statute  of  limitations  is  an  ac- 
knowledgment or  promise  outside  of  the  note 
itself  or  a  mere  copy  thereof.  Goodrich  v. 
Case,  67  N.  B.  296,  297,  68  Ohio  St  187. 

Of  relation  af  parent  and  oldld* 

"Acknowledged,"  as  used  in  Laws  1886, 
c.  483,  which  imposes  a  tax  on  legacies  to 
certain  collateral  kindred,  unless  the  legatee 
is  a  person  to  whom  testator  had  for  10 
years  before  his  death  stood  in  the  mutually 
"acknowledged"  relation  of  a  parent  means 
admitted  or  recognized  the  existence  of  pa- 
rental relations,  either  by  agreements  In  writ- 
ing or  by  verbal  declarations  and  statements 
in  public  or  to  each  other,  or  by  the  life, 
acts,  and  conduct  of  the  parties,  or  in  any 
manner  which  will  satisfy  the  court  that  the 
parties  admitted  such  relation.  In  re  Spen- 
cer, 4  N.  Y.  Supp.  395,  400,  1  Con.  Sur.  208; 
In  re  Blrdsall's  Estate,  49  N.  T.  Supp.  450, 
455,  22  Misc.  Bep.  180. 
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"Acknowledged"  is  defined  as  to  own  or 
admit  the  knowledge  of,  to  recognize  as  a 
fact  or  truth,  to  give  recognition  to,  and  is 
not  always  used  in  the  sense  of  admitting 
some  secret  truth  or  fact,  so  that,  as  used  in 
Laws  1892,  c.  399,  8  2,  exempting  from  taxa- 
tion a  transfer  to  a  person  standing  in  the 
mutually  acknowledged  relation  of  parent, 
it  includes  a  person  who,  though  not  formally 
adopted,  has  been  recognized  and  treated 
as  a  child  by  the  grantor.  In  re  Stilwell's 
Estate,  34  N.  Y.  Supp.  1123,  1125.  It  Is  never 
applied  to  the  admission  of  a  fiction,  but 
only  in  relation  to  a  fact;  so  that,  when  a 
fact  is  spoken  of  as  being  acknowledged,  it 
means  that  the  fact  exists,  and  its  existence 
is  acknowledged.  Thus  a  statute  exempting 
from  taxation  and  transfer  to  the  transfer- 
ror's child,  the  person  to  whom  he  has  stood 
in  the  mutually  acknowledged  relation  of 
parent  refers  only  to  his  legitimate  children. 
In  re  Hunt's  Estate,  33  N.  Y.  Supp.  256,  257, 
86  Hun,  232. 

''Acknowledging,"  as  used  in  Ciy.  Code, 
S  230,  providing  that  the  father  of  an  illegiti- 
mate child,  by  publicly  "acknowledging"  it 
as  his  own,  receiving  it  as  such  into  his  fam- 
ily, and  otherwise  treating  it  as  if  it  were 
a,  legitimate  child,  thereby  adopts  it  as  such, 
has  no  technical  meaning,  and  in  its  ordinary 
acceptation  is  defined  by  Webster  as  "own- 
ing or  admitting  the  knowledge  of."  BIythe 
V.  Ayres,  81  Paa  915,  96  Cal.  532,  19  L.  R.  A. 
40. 

Within  1  Ind.  Rev.  St  1876.  p.  410,  S  9. 
providing  that  **if  a  man  shall  marry  the 
mother  of  an  illegitimate  child,  and  acknowl- 
edge it  as  his  own,  such  child  shall  be  deem- 
ed legitimate,"  the  act  of  marrying  and 
afterwards  living  and  cohabiting  with  the 
woman  is  an  acknowledgment  although  at 
the  marriage  the  man  denies  that  the  child 
with  which  she  is  pregnant  is  his  own.  Bai- 
ley y.  Boyd,  59  Ind.  292,  297. 

Of  signature  or  will. 

Any  act  sign,  or  gesture  of  the  testator 
will  siiffice  as  an  "acknowledgment"  of  the 
will  which  indicates  an  acknowledgment 
with  unmistakable  certainty,  and  such  ac- 
knowledgment need  not  be  in  language. 
Gould  V.  Chicago  Theological  Seminary,  59 
N.  E.  536,  639,  189  IlL  282. 

ACQUAINTED. 

See  "Well  Acquainted." 

"Acquainted,"  as  used  in  Wagner's  St 
275,  SS  13,  14,  providing  that  no  acknowledg- 
ment of  a  married  woman  shall  be  taken  un- 
less she  shall  be  first  "made  acquainted" 
with  the  contents  of  the  instrument  means 
that  it  is  the  duty  of  the  officer  to  see  that 
the  woman  understands  the  nature  and  ef- 
fect of  the  instrument  but  it  does  not  re- 
quire him  to  explain  its  contents  to   her. 


when  from  her  own  statements  made  at  the 
time  it  plainly  appears  that  she  understands 
the  nature  and  effect  Bohan  t.  Casey,  5 
Mo.  App.  101,  107. 

"Acquainted,"  aa  used  in  a  certificate  that 
a  married  woman  was  made  acquainted  with 
the  contents  of  the  deed,  means  familiar, 
known,  and  is  a  sufficient  compliance  with  a 
provision  that  the  contents  should  be  made 
known  and  explained  to  her.  Chauvln  t. 
Wagner,  18  Mo.  531,  544. 

AGQUAIHTANGE. 

See  "Intimate  Acquaintance.** 

An  "acquaintance"  with  a  person  means 
a  familiar  knowledge  of  the  person;  more 
than  slight  or  superficial  knowledge.  A  mere 
introduction  would  not  make  one  acquainted 
with  the  person  introduced.  Wyllis  v.  Haun, 
47  Iowa,  614,  621. 

ACQUEST.       . 

"Acquest  property,"  as  used  In  the  chap- 
ter relali^ng  to  the  distribution  of  estates  of 
decedents,  comprises  all  property,  both  real 
and  personal,  acquired  by  either  the  husband 
or  wife  during  the  existence  of  the  marriage 
community,  except  such  property  as  is  de- 
clared to  constitute  the  separate  estate,  and 
is  declared  to  be  liable  for  the  common  debts. 
Comp.  Laws  N.  M.  S  2030. 

ACQUIESCE-ACQUIESCENCL 

Webster  gives  the  principal  definition  of 
"to  acquiesce"  as  to  accept  or  consent  by 
silence,  or  by  omitting  to  object  Where  the 
master  found  that  at  a  certain  interview  a 
married  woman  acquiesced  In  all  that  her 
husband  said,  and  said  that  a  certain  sum 
should  be  paid,  the  word  "acquiesce"  used 
in  such  connection  is  quite  equivocal;  it  may 
mean  that  she  made  some  response,  or  ac- 
quiesced by  her  silence.  Pierce's  Adm'r  t. 
Pierce,  29  Atl.  864,  366,  66  Vt  369. 

"Acquiescence  Is  where  a  person,  who 
knows  he  is  entitled  to  impeach  a  transaction 
or  enforce  a  right  neglects  to  do  so  for  such 
a  leugth  of  time  that  under  the  circumstan- 
ces of  the  case,  the  other  party  may  fairly 
Infer  that  he  has  waived  his  right"  Scott 
V.  Jackson,  26  Pac  898,  899,  89  CaL  258  (cit- 
ing Rap.  &  L.  Law  Diet). 

A  patent  which  is  not  molested  simply 
because  it  is  for  no  one's  interest  to  Infringe 
is  not  "acquiesced"  in  within  the  legal  ac* 
ceptatlon  of  that  term.  Consolidated  Fasten- 
er Co.  V.  American  Fastener  Co.  (U.  S.)  9* 
Fed.  523. 

A  charge  that  if  an  Insurance  agent  took 
the  whole  responsibility  of  fixing  the  value 
of  the  property  upon  himself,  and  was  not  in- 
duced to  fix  the  amount  of  insurance  by  rep- 
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resentatfODB  or  ''acquleciceiice''  of  the  assnr- 
ed,  the  company  were  bound  to  pay  the 
amount  stated  In  the  policy,  and  defining  "ac- 
quiescence" In  this  connection  to  be  **a  re- 
fusal to  answer  a  question,  or  in  any  other 
way  deceiving  or  misleading  the  agent,"  and 
refusing  to  rule  that  "acquiescence"  might 
also  be  if  in  any  way  the  assured  allowed  the 
agent  to  be  deceived  as  to  the  value  of  the 
property,  or  if  he  knew  that  the  agent  was 
putting  on  an  amount  of  insurance  substan- 
tially greater  than  the  value  of  the  property, 
was  sound.  Perry  v.  Mechanics'  Mut.  Ins. 
Co.  (U.  S.)  11  Fed.  485.  486. 

Am  aeoeptaaee  or  approraL 

That  the  board  of  trustees  of  a  college 
**acqulesced"  in  an  act  passed  by  the  Leg- 
islature, legislating  the  president  out  of 
office,  shows  mere  submission  to  the  legls- 
latiye  will,  and  not  approbation;  a  course 
which  might  naturally  be  adopted  to  avoid 
a  direct  collision  with  the  Legislature,  and 
as  a  respective  appeal  for  a  future  revision 
of  the  act  by  the  Legislature  itself.  Allen  t. 
McKean  (U.  a)  1  Fed.  Cas.  489,  602. 

In  an  Instruction  that  where  a  master 
allowed  an  independent  contractor  to  erect 
appliances  on  his  premises  for  the  use  of  the 
contractor,  and  the  master  adopted  and  used 
such  appliances  himself,  or  "acquiesced  in 
their  use  by  his  servants  while  engaged  in 
his  work,"  be  was  as  responsible  for  his 
servants'  safety  as  if  he  had  erected  the 
appliances  himself,  the  term  "acquiesces" 
means  in  the  sense  of  being  satisfied  witli,  in- 
volving the  assent  of  the  will,  and  such  ac- 
quiescence would  amount  to  an  adoption  of 
such  appliance  and  structures.  Rlnake  v. 
Victor  Mfg.  Co.,  36  S.  m  700,  701,  58  S.  C. 
300. 

The  use  of  the  term  "acquiescence"  in  an 
instruction  on  the  question  of  the  acqui- 
escence of  a  bank  in  the  illegal  act  of  its  cash- 
ier so  as  to  bind  the  bank  and  render  it  lia- 
ble for  the  cashier's  act,  without  expressly 
defining  the  term  "acquiescence,"  was  not 
objectionable,  since  the  word  was  not  a 
word  of  rare  use,  nor  was  it  also  a  technical 
term  applicable  to  any  branch  of  learning  or 
science,  but  was  a  word  in  common  use  and 
commonly  understood,  and  is  applicable  to 
the  case,  and,  as  used  in  the  Instruction,  It 
was  used  in  its  usual  and  ordinary  accepta- 
tion to  mean  "acceptance,"  etc.  Iowa  State 
8av.  Bank  T.  Block,  50  N.  W.  283,  284,  91 
Iowa,  490. 

As  assent  ov  oonsent. 

Acquiescence — that  Is,  "assent" — ^Is  tan- 
tamount to  an  agreement  It  is  an  implied 
contract,  and  it  requires  for  its  validity  the 
power  to  contract  Matthews  r.  Murchison 
(U.  S.)  17  Fed.  760,  766. 

Acquiescence  means  "a  resting  satisfied 
with  or  submission  to  an  existing  state  of 


things,  and  implies  active  assent"    Lux  ▼. 
Haggln,  10  Pac.  674,  678,  69  Cal.  255. 

Acquiescence  is  a  silent  permission  to 
do  the  thing  done.  Cass  County  Com'rs  v. 
Plotner,  48  N.  B.  635,  637,  149  Ind.  116; 
Thomson  v.  Thomson,  53  Pac  403,  121  Cal. 
11. 

Acquiescence  implies  active  consent,  and 
is  not  to  be  spelled  out  from  doubtful  or  am- 
biguous acts.  New  York  Life  Ins.  &  Trust 
Co.  V.  Kane,  45  N.  Y.  Supp.  543,  547,  17  App. 
Div.  542. 

Acquiescence  is  a  consent  inferred  from 
silence;  a  tacit  encouragement  Scott  r. 
Jackson,  26  Pac.  898,  899,  89  Cal.  258. 

"Acquiescence"  has  been  well  defined 
as  quiescence  under  such  circumstances  that 
assent  may  be  reasonably  inferred  from  it 
Assent  thus  given  is  as  irrevocable  as  If 
expressly  stated  in  words.  Assent  is  a  nec- 
essary inference  from  acquiescence,  and  es- 
toppel is  generally  the  necessary  consequence 
of  assent  Lowndes  v.  Wicks,  36  Atl.  1072, 
1079,  69  Conn.  15. 

If  a  person  having  a  right  and  seeing 
another  person  about  to  commit  or  in  the 
course  of  committing,  an  act  Infringing  upon 
that  right  stands  by,  and  in  such  manner  as 
really  to  induce  the  person  committing  the 
act  and  who  might  otherwise  have  abstained 
from  it  to  believe  that  he  assents  to  its  be- 
ing committed,  he  cannot  afterwards  be 
heard  to  complain  of  the  act  This  is  the 
proper  sense  of  the  term  "acquiescence,"  and 
in  that  sense  it  may  be  defined  aeT  quiescence 
under  such  circumstances  as  that  assent  may 
be  reasonably  inferred  from  it  and  Is  no 
more  tiian  an  instance  of  the  law  of  estoppel 
by  words  or  conduct  Norfolk  &  W.  R.  Co.  T. 
Perdue,  21  S.  B.  756,  758,  40  W.  Va.  442. 

Belaj. 

Acquiescence  is  mere  silence— a  refusal 
to  speak  when  one  ought  to  speak  for  the 
protection  of  others,  or  to  act  in  time  to  pre- 
vent others  from  doing  acts  of  which  the 
dilatory  one  afterwards  complains.  Delay  in 
pursuing  a  remedy  Is  not  acquiescence, 
though  it  often  is  strong  evidence  of  acqui- 
escence. De  Hereu  y.  Hereu  (Ariz.)  56  Pac. 
871,  876. 

Acquiescence  is  where  a  principal,  v^ith 
knowledge  of  all  the  facts,  adopts  the  acts 
of  his  agent,  though  his  acts  were  contrary 
to  his  duty  and  instructions;  and  if  the  prin- 
cipal, after  being  informed  of  what  his  agent 
has  done,  does  not  dissent  or  give  notice  of 
disapproval  within  a  reasonable  time,  he 
will  be  presumed  to  have  acquiesced  In  what 
the  agent  has  done.  Caimes  v.  Bleecker  (N. 
Y.)  12  Johns.  300,  304. 

"Acquiescence,"  such  as  raises  an  eq- 
uitable estoppel  preventing  one  from  being 
heard  as  against  an  act  In  which  he  acqules- 
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ced,  means  neglect  to  promptly  and  Actively 
condemn  tbe  act  Kent  T.  QoicksUver  Min. 
Co.,  78  N.  Y.  159,  187. 

*'Acqalescence/'  as  used  In  the  statement 
of  tbe  principle  tliat,  in  order  that  the  en- 
joyment of  an  easement  In  another's  land 
may  be  conclusive  of  the  right,  it  must  have 
been  under  claim  of  title,  with  knowledge 
and  "acquiescence"  of  the  owners,  means 
conduct  recognizing  the  existence  of  a  trans- 
action, and  intended,  in  some  extent  at  least, 
to  cany  the  transaction  or  permit  it  to  be 
carried  into  effect.  Acquiescence  must  nec- 
essarily exist  while  the  transaction  is  going 
on  for  which  a  right  of  action  would  other- 
wise arise,  and  its  operation  necessarily  is  to 
prevent  a  right  of  action  froin  thus  arising, 
and  not  to  defeat  the  right  after  it  has 
arisen.  Mere  delay  therefore— merely  suffer- 
ing time  to  elapse— without  doing  anything,  is 
not  acquiescence,  although  it  may  be  evi- 
dence, and  sometimes  strong  evidence,  of 
acquiescence.  Woodruff  v.  North  Bloomfileld 
Gravel  Min.  Co.  (U.  S.)  18  Fed.  753,  790. 

As  estoppel. 

"Acquiescence^'  Is  not  always  treated  as 
an  estoppel,  but  as  a  quasi  estoppel,  as  it 
was  called  in  City  of  Logansport  v.  Uhl,  99 
Ind.  531,  49  Am.  Rep.  109.  It  Is  a  release 
or  abandonment  of  one's  rights,  if,  having 
rights,  he  stands  by  and  sees  another  dealing 
with  his  property  in  a  manner  inconsistent 
with  such  rights,  and  makes  no  objection 
while  the  act  is  in  progress.  Duke  of  Leeds 
V.  Earl  of  Amherst,  2  Phil.  Ch.  117.  Acquies- 
cence is  like  permission  to  do  the  thing  done, 
and  equity  will  treat  as  unconscionable  the 
denial  of  that  to  which  one  has  assented  or 
acquiesced.  Cass  County  Com'rs  t.  Plotner, 
48  N.  E.  635,  637,  149  Ind.  116. 

"Acquiescence"  Is  a  breach  of  the  law 
of  estoppel,  and  is  used  to  defeat  a  party's 
action  on  the  principle  of  equitable  estop- 
pel; that  is,  it  must  appear  that  because  of 
something  that  was  done,  or  because  nothing 
was  done,  the  party  invoking  the  estoppel 
will  sustain  loss  unless  it  is  allowed.  Mere 
silence  or  inaction  short  of  the  limitation 
period  will  not  bar  relief.  St.  Louis  Safe 
Deposit  &  Savings  Bonk  v.  Kennett's  Es- 
tate, 74  S.  W.  474,  483.  101  Mo.  App.  370; 
Purdy  V.  Bankers'  Life  Ass'n,  74  a  W.  486, 
492,  101  Mo.  App.  91. 

Knowledge  implied. 

Acquiescence  means  a  tacit  consent  to 
acts  or  conditions,  and  implies  a  knowledge 
of  those  things  which  are  acquiesced  In. 
One  cannot  acquiesce  in  a  wrong  while  ig- 
norant that  it  has  been  committed,  and  the 
knowledge  must  be  of  facts.  Current  sus- 
picion and  rumor  are  not  sufficient  Pence 
T.  Langdon,  99  U.  S.  578»  581,  25  h.  Ed. 
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A  mistake  in  a  note  for  which  another 
signer  was  responsible  cannot  be  held  to 
have  been  acquiesced  in  by  the  signer  by 
merely  signing  the  note,  she  being  in  ig- 
norance of  the  fact,  for  "acquiescence"  im- 
plies a  knowledge  of  such  facts.  Union  Cent. 
Life  Ins.  Go.  v.  Caldwell,  58  S.  W.  355,  360» 
68  Ark.  505. 

Laolies  distinsvisbed. 

Acquiescence  implies  active  assent,  and 
is  distinguishable  from  laches,  which  imports 
a  merely  passive  assent  Kenyon  v.  Nation- 
al Life  As8*n,  57  N.  Y.  Supp.  60,  74,  39  App. 
Dlv.  276. 

Acquiescence  is  a  resting  satisfied  with, 
or  submission  to,  tbe  existing  state  of  things, 
and  differs  from  "laches,"  In  that  the  latter 
term  implies  neglect  to  do  that  which  ought 
to  be  done,  so  that  lacbes  may  be  evidence 
of  acquiescence.  Lacbes  imports  a  merely 
passive,  while  acquiescence  implies  active, 
assent  Lux  v.  Haggin  (Cal.)  10  Pac.  674, 
678. 

"Acquiescence"  Is  akin  to  the  doctrine 
of  laches,  but  implies  a  more  definite  assent 
to  the  acts  complained  of  than  the  latter. 
It  is  one  phase  of  the  law  of  estoppel,  and, 
in  order  for  a  party's  action  to  be  defeated 
by  estoppel,  his  behavior,  either  by  silence, 
words,  or  actions,  must  have  been  such  as  to 
induce  his  adversary  to  pursue  a  line  of 
conduct  which  will  redound  to  the  tatter's 
loss  unless  the  inducing  party  is  denied  re- 
lief. Johnson-Brinkman  Commission  Co.  v. 
Missouri  Pac.  R.  R.,  126  Mo.  345,  28  S.  W. 
870,  871,  26  L.  R.  A.  840,  47  Am.  St  Rep. 
675;  Purdy  v.  Bankers'  Life  Ass*n  (Mo.  App.) 
74  S.  W.  486,  492. 

"Acquiescence,"  properly  speaking,  re- 
lates to  inaction  during  the  performance  of 
an  act  The  defenseis  of  laches  and  ac- 
quiescence are  cognate,  but  not  correlative. 
Lord  Cottenham,  in  Duke  of  Leeds  v.  Am- 
herst, 2  Phil.  Ch.  117,  says  of  the  use  of 
the  term  "acquiescence":  "If  a  party  having 
a  right  stands  by  and  sees  another  dealing 
with  the  property  in  a  manner  inconsistent 
with  that  right  and  makes  no  objection 
while  the  act  is  in  progress,  he  cannot  after- 
ward complain.  Tliat  Is  the  proper  sense  of 
the  word  'acquiescence.'"  Hall  v.  Otterson, 
28  Atl.  907,  912,  52  N.  J.  Eq.  (7  Dick.)  522. 

ACQUIRE. 

See  "Hereafter  Acquired." 
Otherwise  acquired,  see  "Otherwise.** 

Where  the  articles  of  Incorporation  of  a 
manufacturing  coiporatlon  autborizes  It  to 
"acquire,"  own,  etc.,  electric  plants,  the  word 
"acquire"  is  broad  enough  to  cover  the  defi- 
nition given  by  Webster  that  it  is  **to  gain 
by  any  means."  Anchor  Inv.  Co.  v.  Colum* 
bia  Electric  Co.,  63  N.  W.  1109,  61  Minn.  510. 
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The  word  ''acquired/'  as  found  In  Oode 
1880,  S  1195,  proYidlng  that  a  quitclaim  and 
release  "shall  estop  the  grantor  and  his  heirs 
from  asserting  a  subsequently  acquired  ad- 
verse title  to  the  lands  conveyed,*'  is  used  in 
the  sense  of  "obtained."  We  cannot  yield 
to  the  extreme  technical  meaning,  urged  upon 
us  by  counsel,  that  acquirement  can  be  hod 
only  by  the  act  of  the.  party.  Mr.  Blackstone 
in  his  Commentaries,  book  2,  pp.  200,  201, 
speaks  of  where  an  heir  "acquires"  by  de- 
scent, and  gives  two  methods  of  acquiring, 
one  of  which  is  by  descent;  and  again  he 
uses  this  language:  "Descent  is  the  title 
'Whereby  a  man,  on  the  death  of  his  ancestor, 
acquires  his  estate  by  right  of  representation 
as  his  heir  at  law."  The  Legislature  used 
the  word  In  this  general  sense.  Leflore 
County  V.  Allen,  81  South.  815»  816,  80  Miss. 
29& 

To  "acquire"  is,  in  the  law  of  contracts 
and  descents,  to  become  the  owner  of  prop- 
erty; to  make  property  one's  own.  Wulzen 
▼.  Board  of  Sup'r^  of  City  &  County  of  San 
Francisco,  85  Pac.  858.  356,  lOt  Ca).  15,  40 
Am.  St  Rep.  17. 

"Acquired,"  as  used  in  a  statute  provid- 
ing the  manner  in  which  the  lands  of  an  in- 
testate shall  be  inherited,  is  used  in  a  broad 
sense  so  as  to  covch  lands  which  may  come 
to  the  testator  in  any  other  way  than  by  gift, 
devise,  or  descent  from  a  parent  or  the  an- 
cestor of  a  parent  In  re  Miller's  Will,  70 
Tenn.  (2  Lea)  54,  60. 

The  expression  "acquired  Jurisdiction," 
as  used  in  the  act  of  Congress  dividing  In- 
dian Territory  into  Judicial  districts  and  fix- 
ing their  Jurisdiction,  and  providing  that  in 
all  criminal  cases  where  courts  outside  of 
the  Indian  Territory  shall  have  "acquired 
Jurisdiction"  they  shall  retain  it,  implies 
more  than  the  mere  filing  of  an  indictment. 
Two  things  are  essential  to  the  Jurisdiction: 
fl)  The  criminal  case;  that  is,  the  finding 
of  an  indictment  (2)  The  acquiring  by  the 
court  of  Jurisdiction  in  the  case;  and,  since 
there  is  no  property  involved  in  a  criminal 
case,  the  only  Jurisdiction  which  could  be 
acquired  after  the  finding  of  an  indictment 
is  Jurisdiction  of  the  defendant's  person. 
And,  as  thus  stated,  the  only  other  element 
of  Jarisdlctlon  is  the  service  of  process  upon 
the  defendant,  or,  more  accurately,  his  arrest 
ander  capias.  United  States  v.  Lee  (U.  8.) 
84  Fed.  626,  630. 

The  word  "acquire,"  as  used  in  the  stat- 
ute authorizing  certain  park  commissioners 
to  acquire  rights  of  fishing  common  to  all. 
Is  used  in  a  broad  sense,  involving  the  per- 
manent resting  in  trustees,  for  the  public 
benefit,  of  common  rights  of  fishing;  mean- 
ing, not  such  rights  as  are  already  given  to 
all,  but  such  rights  as  shall  be,  after  acquisi- 
tion, common  to  all.  Albright  v.  Sussex 
County  Lake  &  Park  Commission,  58  Atl. 
612,  614,  68  N.  J.  Law,  523. 
1  Wds.  &  P.-^ 


As  obtain  liy  adverse  poMeasioii* 

A  statute  providing  that  property  acquir- 
ed by  either  husband  or  wife  during  marriage 
shall  be  deemed  community  property  does 
not  apply  to  property  held  by  adverse  pos- 
session until  the  limitation  period  has  run. 
Bishop  V.  Lusk,  27  8.  W.  806,  807,  8  Tex.  Civ. 
App.  80. 

As  obtain  aetnal  possession. 

"Acquire,"  as  used  in  the  statute  secur- 
ing to  a  woman  the  property  acquired  during 
marriage  as  her  separate  estate,  refers  to 
the  actual  possession  and  control  of  the  prop- 
erty, rather  than  to  the  acquisition  of  mere 
title.  Such  seems  to  have  been  the  construc- 
tion of  a  somewhat  similar  statute  by  the 
Supreme  Court  of  New  York.  In  that  case 
the  court  held  that  all  personal  property  and 
rights  of  personal  action  acquired  by  any 
woman  which  by  statute  would  be  her  own 
property  applies  to  a  distributive  share  to 
which  she  was  previously  entitled  but  which 
subsequently  came  into  her  actual  posses- 
sion, on  the  ground  that  the  particular  prop- 
erty did  not  absolutely  vest  in  her  until  the 
decree  of  the  proper  court  making  distribu- 
tion of  the  estate  absolute.  Alexander  v.  Al- 
exander, 7  S.  B.  835,  341,  85  Va.  353,  1  L.  R 
A    125. 

As  obtain  by  desoent  or  devise. 

Personal  property  of  a  married  woman 
obtained  by  a  decree  of  distribution  in  an 
estate  is  "acquired"  by  her  within  an  act 
providing  that  property  acquired  by  a  mar- 
ried woman  shall  be  her  own  separate  estate. 
White  V.  Walte,  47  Vt  502,  507. 

A  charter  of  an  academy,  authorizing  the 
corporation  to  "acquire,"  hold,  and  convey 
real  and  personal  property,  entitles  the  cor- 
poration to  take  by  will,  since  the  word  "ac- 
quire" is  broad  enough  to  include  taking  by 
devise,  though  the  word  implies  some  ele- 
ment of  effort  on  the  part  of  one  who  ac- 
quires. In  Judicial  opinions  and  by  law- 
writers  the  term  is  not  unfrequently  used  to 
describe  the  taking  of  property  by  devise  or 
descent,  and  in  2  Bl,  Comm.  201,  descent  or 
hereditary  succession  is  defined  as  the  title 
whereby  a  man,  on  the  death  of  his  ancestor, 
"acquires"  his  estate  by  right  of  representa- 
tion as  his  heir  at  law.  Santa  Clara  Female 
Academy  v.  Sullivan,  6  N.  B.  183,  190,  116 
III.  375,  56  Am.  Rep.  776. 

As  obtain  new  interest. 

"Acquire,"  as  used  in  Act  Cong.  March 
3,  1887,  providing  for  the  forfeiture  of  lands 
thereafter  acquired  by  aliens,  construed  to 
mean  the  acquisition  of  a  new  interest  in 
lands,  and  not  the  addition  of  a  legal  to  an 
already  existing  equitable  title.  Potter  v. 
Rio  Arriba  Land  &  Cattle  Co.,  17  Pac.  609. 
613,  4  N.  M.  (Johns.)  322. 
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Am  obtain  by  purobase* 

"Acquire,"  as  used  in  Acts  22d  Gen. 
Assem.  c.  85,  9  2,  providing  that  any  nonresi- 
dent alien  may  "acquire"  and  hold  real  prop- 
erty to  a  certain  extent,  provided  that  with- 
in five  years  from  the  date  of  purchase  of 
such  property  the  same  be  placed  in  the  ac- 
tual possession  of  a  relative  of  such  pur- 
chaser, will  not  bear  such  limited  definition 
as  meaning  only  obtaining  property  under 
sale.  Bennett  v.  Hibbert,  55  N.  W.  03,  95, 
88  Iowa.  154. 

Where  a  married  woman  purchases  from 
creditors  of  her  husband  their  claims  against 
him,  she  "acquires"  such  debts  as  property 
within  an  act  providing  that  all  the  estate 
acquired  by  a  married  woman  shall  continue 
her  sole  and  separate  property.  Williams  v. 
Lord,  75  Ya.  390,  398. 

A  sherifTs  certificate  of  sale  operating 
under  Code  Civ.  Proc.  %  700,  to  transfer  to 
the  purchaser  all  the  right,  title,  and  interest 
of  a  judgment  debtor,  subject  to  redemption, 
is  an  instrument  whereby  a  title  is  acquired, 
within  the  meaning  of  Civ.  Code,  %  1107,  pro- 
viding that  a  person  who  acquires  a  title  by 
an  Instrument  which  is  first  duly  recorded 
may  contest  a  prior  unrecorded  deed.  Foor- 
man  v.  Wallace,  17  Pac.  680,  681,  75  Cal. 
552. 

In  Rev.  St.  tit.  34,  c.  8,  «  18,  providing 
that  all  property  "acquired"  by  either  hus- 
band or  wife  during  marriage,  except  that 
"acquired"  by  gift,  devise,  or  descent  shall 
be  deemed  common  property  acquired,  will 
not  be  construed  not  to  mean  property  pur- 
chased by  the  wife  with  her  separate  estate, 
[^ebes  V.  Steffy  (Ariz.)  82  Pac.  201,  262. 

AOQUIBED  RIGHTS. 

Acquired  rights  are  those  which  a  man 
does  not  naturally  enjoy,  but  are  owing  to 
his  own  procurement,  such  as  sovereignty,  or 
the  right  of  commanding,  or  the  right  of  prop- 
erty. Borden  v.  State,  11  Ark.  519,  527,  44 
Am.  Dec  217. 

ACQUIT-ACQUITTAL 

See  "Former  Acquittal.** 

The  word  "acquittal"  is  said  to  be  ver- 
bum  equivocum.  It  is  generally  said  that  a 
party  is  "acquitted"  by  the  jury,  when  in 
fact  the  acquittal  is  the  judgment  of  the 
court  Burgess  v.  Boetefeur,  7  Man.  &  G. 
481,  504;  People  v.  Lyman,  53  App.  Div.  470, 
473,  65  N.  Y.  Supp.  1062,  1065. 

"Acquitted"  Is  defined  by  Webster  as  set 
free,  or  judicially  discharged  from  an  ac- 
cusation, released  from  a  debt,  duty,  obliga- 
tion, charge,  or  suspicion  of  guilt    Dolloway 


V.  Turrill  (N.  Y.)  26  Wend.  383,  400;  Morgan 
County  Oom'rs  v.  Johnson.  81  Ind.  463,  466. 

"The  word  'acquitted*  Is  a  word  of  tech- 
nical Import,  and  must  be  understood  in  Its 
technical  sense,  to  wit,  an  acquittal  on  trial 
by  a  jury."  Thomas  v.  De  Graffenreid  (S. 
C.)  2  Nott  &  McC.  143.  144. 

The  word  "acquittal"  is  not  confined  in 
its  meaning  to  a  judgment  in  favor  of  de- 
fendant after  a  trial  on  the  merits  and  facta 
of  the  case,  but  may  also  have  the  broader 
signification  of  a  discharge  by  judgment  ren- 
dered for  other  reasons.  City  of  Junction 
City  V.  Keeffe,  19  Pac.  735,  737,  40  Kan. 
275. 

The  word  "acquitted"  means  "set  free 
or  judicially  discharged  from  an  accusation; 
released  from  a  charge  or  suspicion  of  guilt" 
A  discharge  of  a  defendant  accused  of  selling 
liquor  in  violation  of  law,  by  the  magistrate, 
because  of  the  Insufiidency  of  the  evidence, 
was  construed  to  be  an  acquittal  People  v. 
Lyman,  65  N.  Y.  Supp.  1062,  1065,  53  App. 
Div.  470. 

Where  an  indictment  is  sufilcient  in  form 
and  substance,  and  the  defendant  is  arraign- 
ed and  pleads,  and  the  jury  Is  Impaneled  and 
sworn  to  try  the  issue,  it  la  presumed  that 
the  defendant  is  demanding  a  speedy  trial 
and  a  dismissal  of  the  indictment  by  the 
court  without  the  consent  of  the  defendant, 
and  holding  him  to  answer  another  indict- 
ment for  the  same  offense  operates  as  an 
acquittal.  Lee  v.  State,  26  Ark.  260,  265,  7 
Am.  Rep.  611. 

Where  an  indictment  is  dismissed  by  the 
prosecuting  attorney  with  the  presumed  con- 
sent of  the  court,  even  after  a  jury  is  sworn 
to  try  the  case,  the  accused  is  not  in  a  con- 
stitutional sense  either  "acquitted"  or  put  in 
jeopardy,  and  hence  the  first  indictment  la 
not  a  bar  to  a  second.  Wilson  v.  Common- 
wealth, 66  Ky.  (3  Bush)  105,  106. 

When  a  nolle  prosequi  is  entered  and  the 
defendant  discharged,  he  is  acquitted.  Mor- 
gan County  Com'rs  v.  Johnson,  31  Ind.  463, 
466. 

To  be  a  bar  to  a  prosecution,  an  acquit- 
tal of  the  offense  charged  must  be  an  acquit- 
tal in  law  and  in  fact  by  a  verdict  of  a  jury 
on  a  valid  indictment,  or  by  some  competent 
tribunal  that  has  jurisdiction  of  the  offense. 
A  nol.  pros,  does  not  amount  to  an  acquit- 
tal, but  the  defendant  may  be  again  prose- 
cuted for  the  same  offense.  State  v.  Cham- 
peau,  52  Vt  313,  315,  36  Am.  Rep.  754. 

The  word  "acquitted"  means  an  acquit- 
tal on  a  trial  by  a  jury.  Proof  showing  that 
the  grand  jury  rejected  a  bill  of  indictment 
will  not  support  the  allegation  that  the  party 
had  been  acquitted.  Thomas  v.  De  Graffen- 
reid (S.  C.)  2  Nott  &  McC.  143,  144. 
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DiBdiarge  di8tiDigai8bed,see  "Discharge." 

The  word  "acquitted,"  as  used  In  a  dec- 
laration for  malicious  prosecution  which  al- 
leges that  plaintiff  was  acquitted  by  the 
grand  Jury  finding  no  bill,  was  construed  as 
meaning  discharged.  "In  common  parlance, 
'acquitted*  Is  as  clearly  expressive  of  the  Idea 
intended  to  be  conveyed  as  'discharged.'" 
Teague  v.  Wllks  (S.  O.)  3  McCord«  461,  465. 

As  TttlAtlBs  to  eiTll  prooeedincs* 

In  Const  art  7,  9  8,  providing  that  In 
all  prosecutions  or  Indictments  for  libel  the 
truth  may  be  given  In  evidence  to  the  Jury, 
and  that  if  It  shall  appear  that  the  matter 
charged  as  libelous  is  true  the  party  shall  be 
"acquitted,"  the  word  "acquitted"  means  a 
release  from  a  debt  duty,  or  charge,  as  well 
as  set  tree  or  cleared  of  an  accusation,  and 
hence  the  statute  has  reference  to  both  dvU 
and  criminal  prosecutions.  Dolloway  T.  Tnr- 
riU  (N.  Y.)  26  Wend.  888,  400. 

ACQUITTANCL 

The  word  "acquittance,"  as  used  In  Oen. 
St  c.  114,  S  1*  providing  for  the  punishment 
of  those  who  alter,  forge,  or  counterfeit  ac- 
quittances. Includes  a  receipt  for  money  paid 
as  part  of  the  purchase  money  of  a  farm. 
State  V.  Shelters,  51  Vt  102,  104,  81  Am. 
Rep.  679. 

Act  11  Gea  IV,  1  Will.  IV,  c.  66,  «  10,  pro- 
hlblts  the  forgery  of  *'an  acquittance  or  re- 
ceipt" for  money.  Held,  that  a  scrip  certifi- 
cate in  a  railroad  company  for  £2  2s.  per 
pair,  entitling  the  holder  to  50  shares  in  rail- 
road stock,  was  not  an  accountable  receipt 
nor  an  "acquittance  or  receipt"  within  the 
statute.    Clark  v.  Newsam,  1  Uxch.  181,  132. 

ACROSS. 

Laws  1890,  c.  565,  9  4,  permitting  a  rail- 
road company  to  construct  its  road  "across, 
along  or  upon"  any  highway,  means  only  a 
casual  or  Incidental  occupation  and  use  of 
the  highway,  and  does  not  authorize  a  com- 
pany to  build  its  entire  railway  along  the 
highway.  Burt  v.  Lima  &  H.  F.  R.  Co.,  21 
N.  Y.  Supp.  482,  483. 

As  denoting  dlreotioiL. 

Where  a  deed  conveying  a  lot  of  land 
reserved  the  right  to  the  grantor  of  passing 
and  repassing  with  teams  in  the  most  con- 
venient place  "across"  the  land  conveyed,  the 
term  ''across"  did  not  necessarily  confine  the 
grantor  to  a  right  of  way  transversely  over 
the  lot  hut  the  lot  being  nearly  in  the  form  of 
a  parallelogram,  and  the  grant  being  of  one- 
half  thereof  divided  longitudinally,  and  it  ap- 
pearing that  the  rear  end  of  the  grantor's 
land  not  conveyed  was  separated  from  the 
front  where  the  grantor's  buildings  were  by 


an  Impassable  barrier,  the  reservation  should 
be  construed  to  mean  the  right  of  passing 
in  the  most  convenient  route  over  the  field 
to  the  grantor's  buildings,  though  in  so  do- 
ing it  was  necessary  to  pass  over  the  lot 
transversely  and  lengthwise.  Brown  v. 
Meady,  10  Me.  (1  Falrf.)  391,  395,  25  Am. 
Dec.  248. 

"Across,"  as  used  in  Sayles'  Ann.  Civ. 
St  Tex.  1897,  art  721,  authorizing  a  channel 
and  dock  company  to  construct  a  channel 
"across,  through  or  upon"  the  waters  of  any 
bay,  warrants  a  channel  in  any  direction. 
Davis  V.  Port  Arthur  Channel  &  Dock  Co. 
(U.  S.)  87  Fed.  512,  515,  81  C.  C.  A.  99. 

"Across,"  as  used  in  Act  Cong.  July  25, 
1886  (14  Stat  244),  granting  permission  for 
the  construction  of  a  bridge  "across"  the  Mis- 
souri river  at  Kansas  City,  and  requiring 
that  the  piers  of  said  bridge  shall  be  parallel 
with  the  current  of  the  river,  means  an  op- 
posite direction  to  length;  that  is,  at  right 
angles  to  the  piers.  Hannibal  ft  St  J.  By. 
Co.  V.  Missouri  River  Packet  Co.,  8  Sup.  Ct 
874,  880,  125  U.  S.  260,  81  L.  Bd.  731. 

As  synoBymowi  wiui  iit0v« 

The  words  "over"  and  "across"  may  bo 
used  interchangeably,  and  as  having  the 
same  meaning.  Webster  thus  defines  the 
word  "across":  From  side  to  side;  athwart; 
crosswise;  quite  over.  He  defines  the  word 
"over"  as  follows:  Above  or  higher  than, 
in  place  or  position,  with  the  idea  of  cover- 
ing; across,  from  side  to  aide  of,  upon  the 
surface  of.  "Across,"  as  used  in  Rev.  St 
1874,  c.  24,  art.  5,  S  1,  declaring  that  a  city 
council  shall  have  power  to  extend  any  street 
over  or  '^across"  any  railroad  track,  right 
of  way,  or  line  of  any  railroad  company, 
designates  a  crossing  at  grade,  or  on  the 
same  level  as  the  railroad  right  of  way, 
while  the  word  "over"  Is  broad  enough  to 
confer  power  of  extending  the  street  above 
and  over  the  track  or  right  of  way  by  means 
of  a  viaduct  or  bridge.  Illinois  Cent  R.  Co. 
V.  City  of  Chicago,  30  N.  B.  1044^  1040,  141 
IlL  586,  17  L.  R.  A.  530. 

To  say  of  a  railway  that  it  is  built  upon, 
over,  or  in  the  street  when,  following  the 
course  of  another  street  it  runs  simply 
across  the  street,  is  not  according  to  common 
usage.  State  v.  Newport  St  Ry.  Co.,  18  AU. 
161,  162,  16  R.  I.  533. 

As  from  side  to  side. 

A  deed  reserving  to  the  grantee  the  priv- 
ilege of  a  road  "across"  a  certain  land  did 
not  entitle  such  grantee  to  enter  at  one  place, 
"go  partly  across"  the  land,  and  then  come 
out  at  another  place  on  the  same  side  of 
the  lot  nor  to  drag  timber  from  the  grantee's 
wood  lot  on  plaintiff's  land  for  the  purpose 
of  turning  it  around,  such  use  constituting 
a  misuser  of  the  right  granted.  Comstock  v. 
Van  Deusen,  22  Mass.  (5  Pick.)  162,  166. 
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Where  a  deed  reserves  the  right  to  main- 
tain a  drain  "across"  the  land  conveyed,  the 
word  "across"  will  not  be  construed  so  strict- 
ly and  technically  as  to  nullify  the  ease- 
ment because  the  drain,  in  fact,  ended  in  a 
cesspool  on  the  land  conveyed.  Jones  T. 
Adams,  38  N.  E.  437,  438,  162  Mass.  224. 

Under  an  act  authorizing  a  company  to 
improve  the  navigation  of  a  stream,  with 
power  to  take  toll  for  timber  floated  "across" 
Its  waters,  the  word  "across"  will  not  be 
held  to  mean  "floating"  or  "crossing  over" 
from  side  to  side  of  the  stream,  as  the  word 
imports  a  thing  not  needed,  nor  within  the 
purport  of  the  act  Appeal  of  Bennett's 
Branch  Imp.  Co.,  65  Pa.  (16  P.  F.  Smith) 
242,  251. 

ACROSS  COUNTBT. 

Tindal,  G.  J.,  said  that  the  words  ''across 
a  country,"  as  used  in  an  agreement  for  a 
steeple  chase  four  miles  "across  a  country," 
was  not  an  expression  of  which  the  court 
could  take  a  Judicial  notice,  but  that  the 
evidence  showed  that  it  meant  that  the  rid- 
ers were  to  go  over  all  obstructions  and  not 
avail  themselves  of  open  gates.  Evans  ▼. 
Pratt,  8  Man.  &  G.  759,  763. 

ACT. 

See  "Die  by  His  Own  Hand  or  Act"; 

"Ministerial      Act";     "Ofllcial     Act"; 

"Overt  Act";  'Taken  in  the  Act" 
All  other  acts,  see  "All  Other.'* 
Other  acts,  see  "Other." 

An  act  slgnifles  something  done  volun- 
tarily  by  a  person.  An  act  is  the  result  of 
the  exercise  of  the  will.  Black  says:  "In 
a  more  technical  sense  it  means  something 
done  voluntarily  by  the  person,  and  of  such 
a  nature  that  certain  legal  consequences  at- 
tach to  it."  Duncan  v.  Landis  (U.  S.)  106 
Fed.  839,  848,  45  G.  G.  A.  666. 

An  act  is  that  which  is  done  or  doing; 
the  exercise  of  power,  or  the  effect  of  which 
power  exerted  is  the  cause;  a  performance; 
a  deed;  something  done  or  established. 
Thus,  an  indictment  alleging  that  defendants 
did.  In  a  violent  and  tumultuous  manner,  pre- 
vent the  sheriff  from  removing  a  prisoner, 
charges  the  commission  of  an  act  Green  v. 
State,  35  S.  E.  97,  99,  109  Ga.  53a 

Under  Gen.  St  c.  193,  8  21,  providing 
that  in  all  cases  in  which  the  death  of  any 
person  ensues  from  injury  inflicted  by  the 
wrongful  act  of  another,  and  in  which  an 
action  for  damages  might  have  been  main- 
tained at  the  common  law  had  death  not 
ensued,  the  person  Inflicting  such  injury  shall 
be  liable  to  an  action,  etc,  it  is  held  that  the 
word  "act"  does  not  include  mere  passive 
neglect  or  omission  of  duty.  Bradbury  t. 
Furlong,  13  B.  1. 15,  43  Am.  Rep.  1. 


A  statute  providing  that  no  Justice  of  the 
peace  shall  "act"  in  any  cause  in  which  he 
is  an  attorney  means  as  has  been  decided  in 
Town  of  New  Hartford  ▼.  Town  of  Ganaan, 
52  Gonn.  166,  where  the  court  says:  "This 
language  is  so  exceedingly  broad,  embracing 
in  terms  any  act  and  proceeding,  that  we 
do  not  feel  at  liberty  to  accept  the  ideas  of 
plaintiff's  counsel  and  restrict  its  application 
exclusively  to  an  actual  trial  in  court  before 
an  interested  magistrate."  The  object  of 
such  statute  is  to  secure  the  utmost  fairness 
and  Impartiality,  and  the  construction  which 
is  in  furtherance  of  that  object  should  be 
most  liberal.  Yudkin  ▼.  Gates,  60  Gonn.  426, 
428.  22  Ati.  776. 

"Acts,"  as  used  in  a  covenant  in  a  lease 
that  the  lessee  shall  hold  the  premises  with- 
out any  lawful  let,  suit,  interruption,  evic- 
tion by  the  lessor,  or  by  or  through  the  less- 
or's "acts,"  construed  to  mean  "something 
done  by  the  person  against  whose  acts  the 
covenant  is  made."  Spencer  t.  Marriott,  1 
Bam.  &  G.  457,  459. 

A  cause  of  action  for  personal  injuries 
^gainst  a  railroad  in  the  hands  of  receivers 
constitutes  "an  act  or  transaction"  of  receiv- 
ers, within  the  meaning  of  the  act  of  Gon- 
gress  authorizing  suits  against  a  receiver 
without  leave  of  the  court  in  which  the  re- 
ceivership may  .  be  pending.  Fordyce  v. 
Wltliers,  20  S.  W.  766,  767,  1  Tex.  Civ.  App. 
540. 

A  deed  wherein  grantor  covenants  that 
he  will,  at  the  cost  and  request  of  the  vendee, 
perform  all  "acts,  deeds,  conveyances  and 
assurances"  which  may  be  wanting  to  the 
consummation  of  the  vendee's  title,  embra- 
ces only  such  incumbrances  as  the  vendor 
has  control  of.  Where  the  defect  in  the  title 
is  one  that  cannot  be  supplied  by  him,  as 
.where  there  is  an  outstanding  mortgage  cre- 
ated by  his  grantor,  vendor  cannot  be  made 
liable  upon  such  covenant  Armstrong  v. 
Darby,  26  Mo.  517,  520. 

The  payment  of  an  antecedent  debt  by 
a  check,  when  the  debtor  knew  he  was  un- 
able to  pay  his  debts,  was  an  "act"  consti- 
tuting a  preference,  within  a  statute  provid- 
ing that  any  "act"  in  contemplation  of  in- 
solvency should  constitute  an  assignment 
Taylor's  Adm'r  v.  Taylor's  Assignee,  78  Ky. 
470.  472. 

IntentioB  implied* 

"Act"  as  used  in  an  insurance  policy 
restricting  liability  in  case  of  death  of  in- 
sured by  his  own  "act"  implies  intention, 
and  the  words  "by  his  own  act  or  intention," 
whether  "sane  or  insane,"  mean  the  same 
.ning.  Ghapman  v.  Republic  Life  Ins.  Co. 
(U.  S.)  5  Fed.  481,  482. 

OffeBS«  distinsnislied* 

The  word  "act"  is  not  Identical  In  mean- 
ing with  the  term  "offense,"  as  used  in  Const 
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D.  8.  art  1,  I  7.  providing  that  no  person 
for  the  same  ofTense  shall  be  put  twice  in 
Jeopardy  of  punishment,  "for  the  same  of- 
fense/* which  imports,  in  legal  sense,  an  in- 
fraction or  transgression  of  a  law— the  will- 
ful doing  of  an  act  which  is  forbidden  by  a 
law,  or  omitting  to  do  what  it  commands. 
State  V.  Oleson,  6  N.  W.  959,  969,  26  Minn. 
507. 

Am  representatioii  In  drama. 

Act  Aug.  18,  1856  (11  Stat  188),  confers 
on  the  author  or  proprietor  of  a  copyrighted 
dramatic  composition,  suited  for  public  rep- 
resentation, the  sole  right  to  "act,  perform 
or  represent"  it  on  the  stage.  Held,  that  the 
words  "act,  perform  or  represent"  mean 
representation  In  dialogue,  and  actions  by 
persons  who  represent  the  composition  as 
real  by  performing  or  going  through  the  Tarl- 
ous  parts  or  characters  severally  assigned  to 
them.  Daly  t*  Palmsr  (U.  8.)  6  Fed.  Gas. 
1182,  1186. 

ACT  (In  Iiesislation). 

See  "Curative  AcT';  "Municipal  Act"; 
"Organic  Act";  "Private  Act";  "Pub- 
lic Act  or  Statute";  "Supplemental 
Act";  'rrhlsAct" 

General  act  lee  "General  Law." 

Local  act,  see  "Local  Law." 

Special  act,  see  "Special  Law.'' 

'^  legislation  an  act  Is  a  statute  or  law 
made  by  a  legislative  body,  as  'an  act  of 
Congress  Is  a  law  by  the  Congress  of  the 
United  States,  and  an  act  of  an  assembly  Is 
a  law  made  by  the  legislative  assembly.' 
Botiv.  Law  Diet.  Acts  are  general  or  spe- 
cial, public  or  private.  All  legislative  acts 
are  laws,  and  If  not  laws  then  they  are  not 
acts  of  legislation."  People  v.  Tlphalne,  8 
Parker,  Cr.  R.  241,  244. 

The  word  "act"  Is  equivalent  to  "stat- 
ute." United  States  v.  Smith  (U.  S.)  27  Fed. 
Cas.  1167,  1170. 

The  word  "act"  Is  used  as  synonymous 
with  "article."  Deposit  Bank  v.  Daviess 
County,  89  S.  W.  1030,  1037,  102  Ky.  174,  44 
L.  R.  A.  825. 

In  the  Constitution  of  New  York  the 
words  "bill,"  "law,"  and  "act"  are  used 
somewhat  Indefinitely,  but  it  seems  that  there 
Is  little  difference  between  the  terms.  Peo- 
ple V.  Lawrence  (N.  Y.)  36  Barb.  177, 187. 

Bill  or  law  dlstingiiislied. 

The  language  of  the  constitutional  pro- 
vision that  no  bill  shall  contain  more  than 
one  subject,  which  shall  be  clearly  expressed 
in  its  title,  .differs  In  some  respects  in  the 
different  states.  In  some  the  word  "act"  Is 
used,  while  In  others  the  word  "bill"  or 
*Taw"  Is  used.  However,  each  of  these  pro- 
visions as  presented  to  the  courts  means  the 


final  determination  of  the  Legislature  upon 
the  particular  subject  embraced  In  such  "bill," 
"act,"  or  "law."  The  word  "act"  is  proba- 
bly the  best  word  to  use,  for  it  includes  no 
action  of  the  Legislature  or  of  any  person 
prior  to  the  final  act  of  the  Legislature,  and 
it  includes  the  .whole  of  the  act,  nothing 
more  and  nothing  less.  The  word  "law"  is 
probably  the  worst  word  to  use,  for  a  por- 
tion of  any  act  may  be  law  as  well  as  the 
whole  of  the  act  The  word,  however,  as 
used  in  such  connectioil,  is  intended  to  be 
synonymous  with  "act"  The  word  "bill" 
means  the  bill  as  It  Is  first  Introduced,  and 
as  It  may  be  at  any  time  or  in  any  of  its 
stages  until  it  is  finally  passed,  signed  by 
the  necessary  ofiicers,  and  filed  away  as  the 
highest  evidence  of  what  the  law  Is.  And 
when  It  Is  thus  filed  It  is  called  the  "enrolled 
bill"  Where  the  constitutional  provision 
uses  the  word  "bill,"  It  means  that  if  any 
bill  should  in  any  stage  be  In  conflict  with 
the  provision  It  should  be  amended  by  the 
Legislature,  and.  If  the  Legislature  should 
fail  to  correct  it,  the  bill  Itself,  or  some  por^ 
tion  of  it,  would  be  void.  Sedgwick  County 
Gom'rs  v.  Bailey,  13  Kan.  600,  60& 

A  "bill"  is  the  draft  or  form  of  an  act 
presented  to  the  Legislature,  but  not  enacted. 
An  "act"  Is  the  appropriate  term  for  it  after 
It  has  been  acted  on  and  passed  by  the  Legis- 
lature. It  Is  then  something  more  than  a 
draft  or  form.  It  has  a  legal  existence  as  an 
act  of  the  legislative  body,  because  It  be- 
comes a  law  without  further  action  from  any 
other  branch  of  the  government,  if  the  ex- 
ecutive take  no  measures  to  prevent  it 
Southwark  Bank  v.  Commonwealth,  26  Pa. 
(2  Casey)  446,  460. 

Code. 

The  Code  itself  is  but  one  act  of  the  Leg- 
islature, no  part  of  which,  less  than  the 
whole,  is  properly  designated  by  and  as  an 
"act"  Chesapeake  &  O.  R.  Co.  v.  Pack,  € 
W.  Va.  397,  403. 

Am  seotiom  of  statute* 

In  its  ordinary  acceptation,  this  word  Ir 
eludes  the  entire  statute,  but  it  is  not  i/> 
definite  in  its  meaning  that  it  may  not  be  &^^ 
plied  to  a  complete  and  independent  8cctir>n 
of  the  statute,  if  found  in  connection  with  it; 
and  in  the  proviso  of  an  act  it  may  be  u^ed 
as  a  synonym  of  "section,"  so  as  to  repeal  or 
affect  a  section  only  of  the  act  to  which  it 
refers.  Rawls  v.  Kennedy,  23  Ala.  240,  249, 
48  Am.  Dec.  289. 

The  word  "act"  as  used  in  the  first  sec- 
tion of  Act  March  8,  1851  (9  Stat  635),  pro- 
vided that  nothing  in  this  "act"  sball  prevent 
the  parties  from  making  such  contract  as 
they  please  extending  or  limiting  the  liability 
of  shipowners,  refers  to  the  whole  act,  and 
not  merely  to  the  provisions  of  such  first  sec- 
tion. Wright  V.  Norwich  &  N,  Y.  Transp. 
Co.  (U.  S.)  80  Fed.  Cas.  685,  68& 
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Am  Talid  and  ezi«tl»B  «ot. 

As  used  in  Acts  Called  Sesa.  1868,  p.  13, 
providing  that  all  overseers  who  are  or  shall 
be  exempted  or  detained  under  ''acts'*  of  the 
Confederate  Congress  shall  be  exempt  from 
militia  duty  in  the  state,  the  word  "acts*'  is  a 
noun,  substantive,  and  does  not  signify  any 
acts  or  laws  yet  to  be  made  or  passed,  but 
acts  now  in  force;  existing  acts.  In  re 
Strawbrldge,  39  Ala.  367,  375. 

As  applied  to  the  doings  of  legislative 
bodies,  the  term  "act"  means  a  statute  which 
is  constitutional  and  valid,  and  hence,  where 
a  statute  repeals  all  acts  inconsistent  with 
itself,  and  it  is  itself  unconstitutional,  it  is 
Dot  an  act,  and  hence  there  is  no  repeal  of 
prior  inconsistent  legislation.  People  v.  Tlp- 
haine  (N.  Y.)  13  How.  Prac.  74,  7T. 

ACT  FOBFETTINO  CONFIDENCE. 

The  phrase  "act  forfeiting  the  confidence 
of  the  community,"  as  used  in  a  contract 
transferring  the  practice  of  one  physician  to 
another,  in  which  the  vendor  agreed  not  to 
practice  his  profession  in  the  community  un- 
less the  vendee  should  commit  some  "act 
forfeiting  the  confidence  of  the  community," 
means  incompetency,  immorality,  or  acts  of 
such  a  nature  as  to  induce  reasonable  per- 
sons to  forbear  employing  the  vendee  in  the 
practice  of  his  profession.  Gllman  v. 
Dwight,  79  Mass.  (18  Gray)  356,  359,  74  Am. 
Dec.  634. 

ACT  MAUL  IN  SE. 

See  "Mala  In  Se.** 

ACT  MAUL  PBOHIBITA. 

See  "Mala  Prohibita.** 

ACT  OF  BANKING. 

See  "Banking." 

ACT  OF  BANKBUPTCT. 

The  word  "act,"  as  used  in  the  expres- 
sion "acts  of  bankruptcy,"  implies  some  act 
of  the  will  on  the  part  of  the  debtor,  whether 
by  way  of  active  procurance  or  voluntary 
acquiescence.  Duncan  v.  Landls  (U.  S.)  106 
Fed.  839,  848,  45  C.  C.  A.  666. 

A  transfer  of  property  by  an  insolvent 
debtor  to  a  creditor  is  not  an  "act  of  bank- 
ruptcy," as  being  made  with  intent  to  pre- 
fer such  creditor  over  his  other  creditors,  un- 
less there  was  at  the  time  of  the  transfer 
some  other  creditor  holding  a  claim  or  de- 
mand against  the  insolvent,  such  as  would 
be  provable  in  bankruptcy.  Beers  v.  Hanlin 
(U.  S.)  99  Fed.  695. 

As  a  general  proposition  it  cannot  be  dis- 
puted that  a  conveyance  by  deed  by  a  trader 
of  all  his  property  to  a  particular  creditor  in 
prejudice  to  the  rest  is  an  "act  of  bankrupt- 


cy." The  principle  of  all  cases  is  that,  if  the 
conveyance  of  a  particular  creditor  necessar- 
ily prevents  the  property  of  the  trader  from 
being  distributed  as  the  law  requires  in  cases 
of  bankruptcy,  that  is  itself  an  act  of  bank- 
ruptcy within  the  meaning  of  the  statutes 
relating  thereto.  Newton  v.  Chantler,  7  Bast, 
137,  145. 

The  term  "act  of  bankruptcy"  embraces 
the  act  of  a  trader  in  buying  goods  and  on 
the  same  day  selling  them  at  a  loss  of  more 
than  30  per  cent  Cook  v.  Caldecot,  4  Car.  & 
P.  315,  316. 

To  constitute  an  "act  of  bankruptcy," 
under  Bankr.  Act  1898,  9  3a,  cl.  8,  providing 
that  it  shall  be  an  act  of  bankruptcy  if  an 
insolvent  debtor  shall  suffer  a  creditor  to  ob- 
tain a  preference  through  legal  proceedings 
and  not  vacate  or  discharge  the  same  at  least 
five  days  before  sale  of  the  property  affected, 
it  is  necessary  that  the  debtor  should  suffer 
or  permit,  while  insolvent,  a  judgment  to  go 
against  him,  which  Judgment  would  of  itself 
be  a  preference  under  the  act,  and  that  he 
would  then  allow  execution  to  be  issued  and 
proceedings  to  sell  to  be  instituted  by  the 
necessary  advertisement,  and  fail  within  five 
days  of  the  time  of  the  sale  to  vacate  or  dis- 
charge the  Judgment,  and  does  not  apply  to 
the  recovery  of  a  Judgment  against  the  debtor 
for  the  foreclosure  of  the  lien  created  by  a 
deed  in  the  nature  of  a  mortgage,  securing 
the  payment  of  a  promissory  note  and  a  levy 
on  the  land  conveyed,  where  the  note  and 
security  were  given  before  the  enactment  of 
the  bankruptcy  law,  and  for  a  valid  debt 
In  re  Chapman  (U.  8.)  99  Fed.  895,  897. 

ACT  OF  CONOBESS. 

The  words  "act  of  Congress"  are  as 
strong  and  unequivocal  as  the  statutes  of 
Congress,  and  hence  an  allegation  in  an  in- 
dictment that  the  act  alleged  was  contrary 
to  an  act  of  Congress  is  equivalent  to  an  al- 
legation that  they  are  contrary  to  a  statute 
of  Congress.  United  States  v.  Smith  (U.  S.) 
27  Fed.  Cas.  1167,  1170. 

ACT  OF  GOD. 

"The  term  has  received  a  variety  of  def- 
initions, differing  rather  in  their  mode  than 
in  the  subject  of  their  signification.  It  is 
said  to  be  that  which  is  occasioned  exclu- 
sively by  the  violence  of  nature;  by  that  kind 
of  force  of  the  elements  which  human  abil- 
ity could  not  have  foreseen  or  prevented, 
such  as  lightning,  tornado,  sudden  squall  of 
wind,  and  the  like.  Again,  it  is  said  to  be,  at 
least  an  act  of  nature  which  implies  entire 
exclusion  of  all  human  agency,  whether  of 
the  carrier  himself  or  of  third  persons.  It  is 
called  a  disaster  with  which  the  agency  of 
man  has  nothing  to  do.  It  is  defined  to  be  a 
natural  necessity,  which  could  not  have  been 
occasioned  by  the  interference  of  man,  but 
proceeds  from  physical  causes  alone."    New 
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Brunswick  Steamboat  ft  Canal  Transp.  Co. 
T.  Tiers,  24  N.  J.  Law  (4  Zab.)  697,  714,  64 
Am.  Dec.  394;  Mershon  t.  Hobensack,  22  N. 
J.  Law  (2  Zab.)  372,  377;  Fergusson  v. 
Brent,  12  Md.  9,  31,  71  Am.  Dec.  582;  Sprowl 
y.  Kellar  (Ala.)  4  Stew.  &  P.  382,  386;  Mc- 
Clary  v.  Sioux  City  &  P.  R.  Co.,  3  Neb.  44, 
53,  19  Am.  Rep.  631;  Black  t.  Chicago,  B.  & 
Q.  R.  Co..  46  N.  W.  428,  430.  30  Neb.  197; 
Chicago,  B.  &  Q.  R.  Co.  y.  Manning,  37  N. 
W.  462,  464,  23  Neb.  652;  McHenry  y.  Phila- 
delphia, W.  &  B.  R.  Co.  (Del.)  4  Har.  448, 
449;  Pennewill  y.  CuUen  (Del.)  6  Har.  238, 
24L;  Brosseau  y.  The  Hudson,  11  La.  Ann. 
427,  428;  Bason  y.  Charleston  &  C.  Steam- 
boat Co.  (S.  C.)  Harp.  262,  265;  Ryan  y. 
Rogers,  81  Pac.  244,  245,  96  Cal.  349;  Chides- 
ter  y.  Consolidated  Ditch  Co..  59  Cal.  197, 
202;  Bell  y.  Reed  (Pa.)  4  Bin.  126,  128,  5 
Am.  Dec.  398;  Hays  y.  Kennedy,  41  Pa.  (5 
Wright)  378,  379,  80  Am.  Dec.  627;  Thomas 
y.  Boston  &  P.  R.  (Corporation,  51  Mass.  (10 
Mete)  472,  476,  43  Am.  Dec  444;  WUUams  y. 
Grant,  1  Coim.  487,  491,  7  Am.  Dec.  235; 
Wolf  y.  American  Exp.  Co.,  43  Mo.  421,  425, 
97  Am.  Dec.  406;  The  Majestic,  17  Sup.  Ct 
597,  602,  166  U.  S.  375,  41  L.  Ed.  1039;  Klaub- 
er  y.  American  Exp.  Co.,  21  Wis.  21,  24,  91 
Am.  Dec  452;  Parmelee  y.  Lowitz,  74  IlL 
116.  117,  24  Am.  Rep.  276;  Wald  y.  Pitts- 
burgh, C,  a  &  St  L.  R.  Co.  (111.)  44  N.  E. 
888,  889,  85  L.  R.  A.  356,  53  Am.  St  Rep. 
832;  Cheyalller  y.  Straham,  2  Tex.  115,  124, 
47  Am.  Dec.  639;  McArthur  y.  Sears,  21 
Wend.  190,  197;  Elliott  y.  Rossell,  10  Johns. 
(N.  Y.)  1,  11,  6  Am.  Dec.  306;  Clay  (bounty  y. 
Slmonson,  46  N.  W.  592,  596,  1  Dak.  403; 
Dorman  y.  Ames,  12  Minn.  451  (QU.  847, 
862). 

An  act  of  God  signifies  any  ineyitable 
accident,  and  Is  construed  to  mean  In  law 
something  In  opposition  to  the  act  of  man,  as 
'^storms,  tempests,  and  lightning."  "Every- 
thing, Indeed,  as  Lord  Mansfield  says  In  For- 
ward y.  Plttard,  1  Term  R.  31,  Is  an  act  of 
Ck)d  that  happens  by  His  permission  and  by 
His  knowledge;"  but  In  legal  acceptation  the 
act  of  God  Is  such  an  act  as  could  not  happen 
by  the  Interyentlon  of  man.  Every  other 
kind  of  impossibility  the  law  requires  of 
every  man  to  guard  against  In  his  contract, 
or  to  perform  his  contract  or  work  notwith- 
standing the  casualty.  Nlblo  y.  Blnsse  (N.  Y.) 
'44  Barb.  64,  62. 

By  "act  of  Gtod"  Is  meant  some  inevitable 
accident  which  cannot  be  prevented  by  hu- 
man care,  skill,  or  foresight,  but  results  from 
natural  causes,  such  as  lightning,  tempests, 
floods,  and  Inundations.  McHenry  v.  Phila- 
delphia, W.  &  B.  R.  Ck>.  (Del.)  4  Har.  448. 
The  act  of  God  denotes  such  causes  as  are 
beyond  the  control  of  carriers,  and  produce 
loss  without  the  Interference  of  human  agen- 
cies. Klalr  y.  Wilmington  Steamboat  Co. 
(Del.)  54  Atl.  694,  695. 

"Act  of  God"  means  something  super- 
human, or  something  In  opposition  to  the  act 


of  man.     Hale  v.  New  Jersey  Steam  Nav. 
Co.,  15  Conn.  539,  544,  39  Am.  Dec.  398. 

The  term  "act  of  God"  means  something 
overwhelming,  and  not  merely  an  Incidental 
circimistance.  Oakley  v.  Portsmouth  &  Ryde 
Steam  Packet  Co.,  11  Exch.  618,  623. 

"The  earliest  use  of  the  term  act  of  God 
that  we  can  find  in  our  law  books  is  by  Sir 
Edward  Coke,  1  Co.  97b,  In  1581,  In  Shelley's 
Case,  speaking  of  the  death  of  a  man,  and  he 
seems  to  have  been  fond  of  it,  for  he  uses 
it  often  afterwards  (5  Co.  87a,  22a,  1  Inst 
206a),  also  meaning  death;  and  10  Co.  139b, 
where  It  Is  applied  to  a  sudden  tempesi 
breaking  down  sea-walls,  and  refers  to  thA 
statute,  where  the  term  is  •inevitable  dangers 
or  necessity,'  without  any  fault  of  him  who 
Is  bound  to  repair.  Moreover,  Coke  used  the 
phrase,  'the  act  of  God  excuses,'  as  equivalent 
to  'impotentla  excusat  legem,'  and  also  as 
equivalent  to  an  accident  which  is  *so  in- 
evitable that  by  no  providence  or  industry  of 
him  who  is  bound  It  can  be  prevented,*  or,  as 
In  Shelley's  Case,  'which  no  Industry  could 
avoid  nor  policy  prevent.'  Again,  he  uses 
the  phrase,  in  1601,  as  applicable  to  a  sudden 
storm  (1  Bulst  280, 1  Roll.  Rep.  79);  and  cer- 
tainly that  Is  one  of  the  many  kinds  of  In- 
evitable accidents  that  may  be  so  described. 
After  oiur  separation  from  England,  In  1875, 
Lord  Mansfield,  in  Forward  v.  Pittard,  1 
Term  R.  27,  Introduced  a  somewhat  differ- 
ent view,  holding  that  to  be  an  act  of  God 
It  must  be  such  a  one  as  could  not  happen  by 
the  intervention  of  man,  as  storms,  light- 
ning, and  tempests."  Hays  v.  Kennedy,  41 
Pa.  (9  Jones  &  S.)  378,  380,  80  Am.  Dec.  627. 

An  act  of  God  Involves  some  notion  of 
an  accident  from  natural  causes  impossible 
to  be  foreseen  and  Impossible  to  be  guarded 
against,  such  as  storms,  lightning,  and  tem- 
pest; such  as  a  bank  or  shoal  unknown  to 
navigators,  or  suddenly  formed  In  the  ocean. 
Ewart  v.  Street  (S.  O.)  2  Bailey,  157,  162,  23 
Am.  Dec.  181. 

An  act  of  God,  to  relieve  from  perform- 
ance of  a  contract,  must  be  such  as  a  person 
of  reasonable  prudence  and  foresight  could 
not  have  guarded  against  Where  a  steam- 
ship company  contracted  to  carry  a  passenger 
to  a  certain  port,  an  Ice  block  preventing  the 
port  being  reached  was  an  act  of  God  excus- 
ing the  breach.  Bullock  v.  White  Star  Steam- 
ship Co.,  70  Pac  1106, 1108,  80  Wash.  44a 

The  "act  of  God"  wblch  excuses  a  com- 
mon carrier  from  liability  must  be  the  imme- 
diate and  distinct  result  of  providential 
events,  sudden  or  overwhelming  in  their 
character,  which  human  foresight  could  not 
foresee.  Tompkins  y.  The  Dutchess  of  Ul- 
ster (U.  S.)  24  Fed.  Cas.  32,  35. 

An  act  of  God  which  excuses  a  common 
carrier  must  l>e  the  immediate,  and  not  the 
remote,  cause  of  the  loss.  Steele  v.  McTyer's 
Adm'r,  31  Ala.  667,  675,  70  Am.  Dec.  516. 
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The  mere  failure  of  a  common  carrier  to 
forward  goods  promptly  will  not  render  Mm 
liable  for  loss  occasioned  proximately  by  tbe 
act  of  €rod.  If  guilty  of  no  wrongful  deten- 
tion of  them  at  place  of  shipment  or  of  neg- 
ligence or  want  of  care  and  diligence.  La- 
mont  ▼.  Nashville  &  C.  B.  Co.,  6(5  Tenn.  (9 
Heisk.)  58,  60. 

Inevitable  or  unmvoidable  aootdent. 

Act  of  God  "is  natural  necessity,"  as 
winds  and  storms  which  arise  from  natural 
causes,  and  is  distinct  from  inevitable  acci- 
dent Trent  &  Mersey  Nav.  Oo.  v.  Wood,  4 
Doug.  287,  290. 

"The  expressions  'act  of  God,'  and  'un- 
avoidable accident'  have  sometimes  been 
used  in  a  similar  sense,  and  as  equivalent 
terms,  but  there  is  a  distinction.  That  may 
be  an  unavoidable  or  Inevitable  accident 
which  no  foresight  or  protection  of  the  carrier 
could  prevent;  but  the  phrase  *act  of  God' 
denotes  natural  accidents  which  could  not 
happen  by  the  Intervention  of  man,  as 
storms,  lightning,  and  tempests."  Merrltt 
V.  Earle,  29  N.  Y.  115,  116,  86  Am.  Dec.  292; 
Redpatb  v.  Yaughan,  52  Barb.  489,  499. 

The  term  "inevitable  accident,'*  as  used 
to  represent  one  of  the  contingencies  which 
will  excuse  a  carrier  for  loss  of  goods,  has 
been  criticised  as  a  relaxation  of  the  strin- 
gent rule  of  the  common  law,  and  as  em- 
bracing cases  of  accident  which  must  be  re- 
garded as  inevitable,  though  not  happening 
from  causes  that  fall  under  the  legal  defi- 
nition of  an  act  of  God  or  of  the  public  ene- 
my. Such  would  be  the  irresistible  force  of 
robbers,  or  a  flre  commencing  elsewhere 
Hud  spreading  to  the  place  in  which  the  goods 
were  kept  by  th^  carrier.  Angell  on  Car- 
riers, 8S  154-16a  And  so,  where  the  jury 
were  Instructed  that  the  carrier  was  lia- 
ble for  every  Injiury  except  such  as  human 
care  and  foresight  could  not  prevent,  the  in- 
struction was,  if  anything,  too  favorable  to 
the  carrier,  since  Inevitable  accidents,  un- 
less such  as  can  be  classed  under  the  legal 
head  of  acts  of  God  or  the  public  enemy,  will 
not  excuse  them.  Hall  v.  Cheney,  36  N.  H. 
26,  30. 

"Act  of  God"  not  only  denotes  natural 
accidents,  such  as  lightning,  earthquakes, 
and  tempests,  but  It  embraces  all  other  un- 
avoidable or  inevitable  accidents;  and  hence 
a  bill  of  lading  for  the  carriage  of  goods  by 
a  common  carrier,  which  excepts  the  carrier 
from  liability  for  "unavoidable  dangers  and 
accidents  of  the  road,"  does  not  restrict  the 
general  liability  of  a  common  carrier,  who  is 
always  excepted  from  liability  for  losses 
caused  by  "act  of  God."  Walpole  v.  Bridges 
(Ind.)  5  Blackf.  222,  223. 

The  words  "inevitable  accident,"  which 
are  preferred  by  some  to  "acts  of  God,"  be- 
cause more  reverent,  are  not  adequate  to  ex- 
press the  ground  of  a  common  carrier's  ex- 


cuse; for  accidents  arising  from  human 
force  or  fraud  are  sometimes  Inevitable. 
But  "the  act  of  God"  denotes  natural  acci- 
dents, such  as  lightning,  earthquakes,  and 
tempests,  and  not  accidents  arising  from  the 
fault  or  negligence  of  man.  McArthur  y. 
Sears  (N.  Y.)  21  Wend.  190,  197. 

"Act  of  God"  is  not  absolutely  synony- 
mous with  "Inevitable  accident,"  but  the 
latter  term  properly  refers  to  an  immediate 
result,  springing  from  a  general  cause,  which 
is  properly  an  "act  of  God."  Blythe  y.  Den- 
ver &  R.  G.  R.  Co.,  25  Pac.  702,  704,  15  Colo. 
333,  11  L.  B.  A.  615,  22  Am.  St  Bep.  403. 

As  trvesistible,  ivperlmmaa  eaiise. 

The  phrase,  "irresistible  and  superhuman 
cause,"  as  used  In  section  1611,  Civ.  Code, 
providing  that  performance  of  obligations 
shall  be  excused  when  It  is  prevented  or  de- 
layed by  such  cause,  Is  equivalent  to  the 
phrase  "act  of  God,"  and  refers  to  those  nat- 
ural causes  the  efiTects  of  which  cannot  be 
prevented  by  the  exercise  of  prudence,  dill- 
gence,  or  care,  and  the  use  of  those  appli- 
ances which  the  situation  of  the  party  ren- 
ders it  reasonable  that  he  should  employ. 
Fay  v.  Pacific  Imp.  Co.,  26  Pac.  1099.  1100,  28 
Pac.  943,  93  Cal.  253,  19  L.  R.  A.  188,  27 
Am.  St.  Rep.  198;  Ryan  y.  Rogers,  81  Pac 
244,  245,  96  Cal.  349. 

As  witboiit  neslis^Boe* 

The  expression  "act  of  God"  denotes  nat- 
ural accidents,  and  not  accidents  arising  from 
the  negligence  of  man — "something  in  oppo- 
sition to  the  act  of  man."  Polack  v.  Ploche, 
35  Cal.  416,  423,  95  Am.  Dec.  115;  Central 
Line  of  Boats  v.  Lowe,  50  Ga.  509,  511. 

Precisely  what  is  meant  by  the  expres- 
sion "act  of  God,"  as  used  In  the  case  of 
carriers,  has  undergone  discussion,  but  It  \b 
agreed  that  the  notion  of  exception  is  those 
losses  and  injuries  occasioned  exclusively 
by  natural  causes,  such  as  could  not  be  pre- 
vented by  human  care,  skill,  and  foresight. 
All  the  cases  agree  in  requiring  the  entire 
exclusion  of  human  agency  from  the  cause  of 
the  injury  or  loss.  If  the  loss  happened  in 
any  way  through  the  agency  of  man.  It  can- 
not be  considered  the  "act  of  God";  nor  even 
if  the  act  or  negligence  of  man  contributes 
to  bring  or  leave  the  goods  of  the  carrier 
under  the  operation  of  natural  causes  that 
work  their  injury  Is  he  excused.  In  short,  to 
excuse  the  carrier  the  "act  of  God"  must 
be  the  sole  and  immediate  cause  of  Injury. 
If  there  be  any  co-operatlon  of  man,  or 
any  admixture  of  human  means,  the  injury 
is  not,  in  a  legal  sense,  the  "act  of  God/' 
Michaels  v.  New  York  Cent.  R.  Co.,  30  N.  Y. 
564,  571,  86  Am.  Dec.  415. 

"A  common  carrier.  In  order  to  claim  ex- 
emption from  liability  for  damage  to  goods  in 
transportation,  though  injured  by  what  is 
deemed  an  'act  of  God,'  must  be  without  fault 
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himself.  His  act  or  neglect  must  not  con- 
tribute to  the  injury.  If  he  departs  from 
the  line  of  duty,  and  violates  his  contract, 
and  while  thus  In  fault,  and  In  consequence 
of  that  fault,  the  goods  are  injured  by  the 
act  of  God,  which  would  not  otherwise  have 
caused  damage,  he  Is  not  protected."  Read 
T.  Spaulding,  18  N.  Y.  Super.  Ot  (6  Bosw.) 
395,  408. 

The  term  "act  of  God,**  as  used  with  ref- 
erence to  the  liability  of  a  common  carrier 
for  loss  of  goods,  means  a  loss  from  a  cause 
which  could  not  have  been  prevented  by  any 
human  prudence  or  foresight,  or  loss  occur- 
ring notwithstanding  the  fact  that  the  car- 
rier had  provided  a  safe  carriage  or  vessel 
adequate  for  the  purpose,  with  a  conductor 
or  crew  of  competent  skill  and  ability.  But, 
If  the  carrier  falls  to  provide  such  vessel,  con- 
ductor, or  crew,  though  the  loss  be  occasion- 
ed by  the  act  of  God,  he  will  not  be  permitted 
to  set  up  such  providential  calamity  to  pro- 
tect himself  against  what  may  have  arisen 
from  his  own  folly.  Hart  Y.  Allen  (Pa.)  2 
Watts,  114,  115. 

Cllmatio  ooadltloiaa. 

A  heavy  dew  delaying  a  railway  train 
18  not  an  *'act  of  God,"  relieving  the  rail- 
way company  from  liability.  Missouri,  K.  & 
T.  Ry.  Co.  T.  Truskett,  68  8.  W.  444,  448,  2 
Ind.  T.  638. 

The  Inclement  weather,  such  as  is  fre- 
quently experienced  In  this  climate.  Is.  not  to 
be  regarded  as  the  "act  of  God,"  in  the  sense 
In  which  that  phrase  is  to  be  judicially  un- 
derstood In  determining  whether  a  party  to  a 
contract  should  be  excused  from  noncompli- 
ance therewith  simply  because  he  was  pre- 
vented from  performing  his  obligation  in  the 
premisefl  by  rains  or  freezes  which  were  nat- 
ural and  to  be  ocpected.  Cannon  v.  Hunt,  42 
8.  B.  734,  736^  116  Ga.  452. 

CoUialoxi* 

A  collision  between  two  steamboats  on 
a  river,  by  which  one  of  them  was  sunk 
without  any  carelessness  on  Its  part,  and  by 
reason  of  carelessness  on  the  part  of  the 
other,  is  not  an  act  of  God,  within  the  mean- 
ing of  the  rule  that  a  carrier  is  excused  from 
liability  for  an  accident  resulting  from  an 
act  of  God,  but  Is  an  act  resulting  from  hu- 
man agency.  Hays  v.  Kennedy,  41  Pa.  378, 
380,  80  Am.  Dea  627. 

A  collision  of  vessels  which  may  accrue 
through  natural  causes  alone,  as  by  the  vio- 
lence of  the  wind,  may  be  called  an  "act  of 
God,"  and  excuse  the  carrier  from  liability; 
but  when  it  occurs  through  the  negligence  of 
either  party  it  can  by  no  sound  reasoning  be 
brought  within  the  meaning  of  that  expres- 
sion. If  negligence  is  Imputable  to  either 
party,  the  carrier  is  not  excused.  Mershon  v. 
Hobensack,  22  N.  J.  Law  (2  Zab.)  372,  377. 


A  steamer  having  in  tow  a  boat  loaded 
with  goods  stopped  to  avoid  another  vessel, 
when  the  waves  lifted  and  threw  the  tow- 
boat  on  the  rudder  of  the  steamer,  staving 
in  the  side  of  the  boat,  whereby  the  goods 
were  Injured.  In  this  case  the  proximate 
cause  of  the  injury  was  the  stopping  of  the 
steamer.  Oakley  v.  Portsmouth  &  Ryde 
Steam  Packet  Co.,  11  Exch.  618,  623. 

Contaslavs  disease. 

The  performance  of  a  contract  will  only 
be  excused  as  being  prevented  by  the  "act  of 
God"  wben  there  are  intervening  circum- 
stances which  render  performance  impossi 
ble,  and  not  when  they  only  make  it  difficult 
or  undesirable;  and  hence  the  suspension  of  a 
school  by  reason  of  an  epidemic  of  a  con- 
tagious disease  does  not  defeat  the  right  of 
the  teacher  to  compensation  under  his  con- 
tract. Dewey  v.  Alpena  School  Dist.,  5  N. 
W.  646,  647,  43  Mich.  480,  38  Am.  Rep.  206; 
Gear  v.  Gray,  37  N.  B  1059,  1061,  10  Ind. 
App.  428. 

Defective  appUa&ees,  material,  ete. 

The  loss  of  a  bale  of  cotton,  while  be 
Ing  transported  on  a  steamboat  by  the  break 
ing  of  a  hog  chain  against  which  it  was 
placed,  the  break  being  on  account  of  a  secret 
flaw  in  the  iron,  was  not  the  result  of  an  act 
of  God  or  unavoidable  accident  The  chain 
ought  to  have  been  made  stronger;  it  ought 
to  have  been  tested.  The  case  is  one  of  a 
simple  failure  to  have  a  good  vessel.  Centra^ 
Line  of  Boats  v.  Lowe.  50  Ga.  500,  511. 

Where  the  bottom  of  a  dock  In  a  river 
had  a  considerable  declivity,  and  vessels 
grounding  there  on  the  outflow  of  the  tide  do 
not  lie  on  an  even  keel,  injury  to  goods  in 
the  hold  of  a  vessel  so  grounding,  caused  by 
the  flow  of  the  bilge  water  to  the  lower  end 
of  the  vessel,  cannot  be  attributed  to  an  act 
of  God,  so  as  to  excuse  the  carrier  from  lia- 
bility. Such  result  was  one  naturally  to  be 
foreseen,  and  against  which  it  was  the  duty 
of  the  carrier  to  guard.  Bwart  v.  Street  (S. 
C.)  2  Bailey,  157,  162,  23  Am.  Dea  131. 

An  act  of  God  is  commonly  Illustrated  by 
such  natural  convulsions  as  tempests,  light- 
ning, earthquakes,  the  unknown  shifting  of 
shoals,  and  the  like,  and  it  is  said  that  the 
act  of  God  means  something  in  opposition  to 
the  act  of  man.  A  loss  to  a  vessel  occasioned 
by  the  shifting  of  a  buoy  is  not  caused  by  an 
act  of  God.  Reaves  v.  Waterman  (S.  C.)  2 
Speers,  197,  206,  42  Am.  Dec.  364. 

Where  a  steamboat  stranded  in  entering 
a  harbor  in  the  nighttime,  in  consequence  of 
the  master  mistaking  a  light  upon  a  stranded 
vessel  for  a  light  usually  exhibited  by  tlie 
keeper  of  the  beacon  light,  by  means  where- 
of the  plaintiff  sustained  damage,  the  acci- 
dent was  not  the  result  of  an  act  of  God. 
McArthur  v.  Sears  (N.  Y.)  21  Wend.  190,  197. 


ACT  OP  GOD 


122 


ACT  OF  GOD 


Damage  to  goods  stored  In  tbe  hold  of  a 
Teasel,  occasioned  by  the  bursting  of  casks  of 
chloride  of  lime,  such  accident,  being  attrib- 
utable to  an  excess  of  unslacked  lime  in  the 
composition  of  the  chloride,  cannot  be  attrib- 
uted to  an  act  of  God,  but  resulted  from  hu- 
man agency  or  negligence.  Brosseau  t.  The 
Hudson,  11  La.  Ann.  427,  42a 

An  earthquake  is  an  "act  of  God."  Sla- 
ter ▼.  South  Carolina  By.  Co.,  6  S.  B.  936,  837, 
29  S.  C.  90. 

Fire. 

lioss  by  lire  does  not  constitute  loss  by 
"act  of  God."  Thus,  where  a  carrier  failed  to 
deliver  goods  by  reason  of  their  being  de- 
stroyed in  the  great  Chicago  fire,  he  was  not 
exempt  from  liability  on  the  ground  that 
they  were  destroyed  by  the  act  of  God.  Mer- 
chants' Despatch  Co.  ▼.  Smith,  76  111.  &42, 
544;  Chicago  &  N.  W.  B.  Ca  v.  Sawyer,  69 
111.  285,  289,  18  Am.  Bep.  613. 

Accidental  fire  not  caused  by  lightning, 
which  destroyed  the  building  In  which  the 
county  treasurer  had  his  office,  and  with  it 
all  the  money,  books,  records,  and  documents 
connected  with  his  office,  is  not  an  act  of 
God,  since  it  is  not  an  irresistible,  superhu- 
man cause,  and  will  not  excuse  him  from 
performance  of  the  obligation  of  his  bond, 
requiring  him  to  well  and  faithfully  aud  im- 
partially perform  the  duties  and  execute  the 
office,  it  not  being  specially  so  stipulated,  and 
he  not  being  bound  only  to  the  exercise  of 
reasonable  care  and  diligence.  Clay  County 
T.  Simonsen,  46  N.  W.  592,  596,  1  Dak.  403. 

Destruction  by  an  accidental  fire,  not 
caused  by  lightning,  is  not  an  act  of  God  so 
as  to  excuse  the  carrier,  though  the  proxi- 
mate cause  of  the  burning  was  a  sudden  gust 
of  wind  diyerting  the  course  of  a  distant  fire, 
so  as  to  drlTe  the  flames  in  the  direction  of 
and  upon  them.  Miller  t.  Steam  NaT.  Co., 
10  N.  Y.  (6  Seld.)  431. 

Where  a  carrier,  while  transporting  cot- 
ton by  wagon,  placed  the  wagons  containing 
the  cotton  within  15  feet  of  a  campflre,  and 
during  the  night  the  wind  arose  and  ignited 
the  cotton  by  sparks  blown  from  such  camp- 
fire,  the  loss  was  the  result  of  the  carrier's 
negligence,  aud  not  an  act  of  God.  CheTal- 
lier  T.  Straham,  2  Tex.  115,  124,  47  Am.  Dec. 
639. 

An  accidental  fire  is  not  deemed  so  far 
the  act  of  God  as  to  be  received  as  a  legal 
excuse  for  the  nonperformance  of  a  contract, 
and  where  a  plumber  contracted  to  furnish 
the  materials  and  do  the  work  of  plumbing 
in  a  building  then  in  the  process  of  construc- 
tion, for  a  gross  sum,  and  before  the  woi^ 
was  complete  the  building  was  destroyed  by 
an  accidental  fire,  he  could  not  recover  for 
the  work  dona  Niblo  T.  Blnsse  (N.  Y.)  44 
Barb.  54,  60. 


Flood* 

An  unusual  and  extraordinaiy  flood  or 
freshet  in  a  river  is  such  an  act  of  God  as 
excuses  a  common  carrier  from  his  liability 
at  all  events  for  goods  he  has  undertaken  to 
transport  Wallace  v.  Clayton,  42  Ga.  443, 
446;  Backus  v.  Start  (U.  S.)  13  Fed.  69,  71; 
Strouss  V.  Wabash,  St  L.  &  P.  By.  Co.  (U. 
S.)  17  Fed.  209,  213;  Dorman  v.*  Ames,  12 
Minn.  451  (GU.  347,  862);  New  Haven  & 
Northampton  Co.  v.  Qulntard,  31  N.  Y.  Super. 
Ct  (1  Sweeny)  89,  97;  Nashville  &  C.  B.  Co. 
T.  Daniel,  58  Tenn.  (6  Helsk.)  261,  262. 

"While  every  shower  of  rain  that  falls 
upon  the  earth  is  an  act  of  God,  In  conU-a- 
distinctlon  to  the  act  of  man,  yet  an  ordinary 
freshet  is  not  the  act  of  God  in  the  legal 
sense,  which  protects  a  man  against  responsi- 
bility for  the  nonperformance  of  a  contract" 
Doster  v.  Brown,  25  Ga.  24,  26,  71  Am.  I>ec 
153. 

A  common  carrier  assumes  all  risks  ex- 
cept those  caused  by  the  "act  of  God"  and 
the  public  enemy.  One  of  the  Instances  men- 
tioned by  elementary  writers  of  loss  by  the 
act  of  God  Is  the  case  of  loss  by  flood  and 
storm.  When  a  common  carrier  shows  that 
a  loss  was  by  an  act  of  God,  as  by  flood,  he  is 
excused  without  proving  afllrmatlvely  that  he 
was  not  guilty  of  negligence.  In  the  case  of 
a  loss  f<Mr  which  the  proximate  cause  was 
the  act  of  God,  the  common  carrier  was  ex- 
cused, though  his  own  negligence  might  have 
contributed  to  the  loss  as  a  remote  cause. 
Memphis  &  C.  B.  Co.  T.  Beeves,  77  U.  8.  (10 
Wall.)  176,  189,  19  Ii.  Bd.  909. 

An  act  of  God  is  an  act  which  no  human 
prudence  or  power  can  prevent  or  avert 
While  It  Is  true  that  no  human  agent  can 
prevent  or  stay  an  act  of  God,  the  act  itself 
being  that  of  omnipotence,  it  is  frequently 
the  case  that  the  result  or  natural  conse- 
quence of  an  act  of  God  by  the  exercise  of 
reasonable  foresight  and  prudence  may  be 
foreseen  and  guarded  against  Where  this  . 
can  be  done  by  the  exercise  of  reasonable  dili- 
gence and  prudence,  a  failure  to  do  so  wonld 
be  negligence,  and  subject  the  party  upon 
whom  this  duty  devolves  to  danger,  though 
the  original  cause  was  an  act  of  God.  The 
sudden  and  unprecedented  overflow  of  a  river 
is  such  an  act  of  God  as  wonld  relieve  a  rail- 
road company  from  liability  and  danger  to 
freight  caused  thereby,  if  after  knowledge  of 
the  danger  the  company  did  not  unnecessa- 
rily expose  it,  but  made  all  effort  to  save  it 
Smith  V.  Western  By.  of  Alabama,  8  South* 
754,  91  Ala.  455,  11  L.  B.  A.  619,  24  Am.  St 
Bep.  929. 

The  term  "act  of  God,"  in  its  legal 
sense,  applies  only  to  events  in  nature  so  ex- 
traordinary that  the  history  of  climatic  vari- 
ations and  other  conditions  in  the  particular 
locality  affords  no  reasonable  warning  of 
them;  and,  where  injuries  were  caused  from 
timber  being  floated  by  a  lumber  company 
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during  a  flood,  liability  tberefor  could  not  be 
avoided  on  tbe  ground  that  the  flood  was  an 
act  of  God,  where  from  tbe  climatic  and  geo- 
graphical conditions  the  flood  might  have 
been  expected,  though  it  occurred  infrequent- 
ly. Gulf  Bed  Cedar  Co.  ▼.  Walker,  31  South. 
374^  375,  132  Ala.  563. 

In  an  action  against  a  railroad  company 
for  failure  to  deliver  fruit  trees  shipped  over 
it  until  they  had  died,  it  was  contended  that 
owing  to  the  floods  in  river  along  which  the 
railroad  ran  that  tbe  railroad  company  was 
not  liable,  floods  amounting  to  an  "act  of 
Ctod."  It  was  held,  however,  that  as  there 
was  no  proof  that  such  floods  were  not  to  be 
anticipated,  or  that  the  railroad  had  been  so 
constructed  as  to  withstand  the  same,  or  that 
the  company  was  unable  to  transmit  the  trees 
in  question  promptly  over  another  line,  they 
were  not  exempt  from  liability.  Chicago,  B. 
&  Q.  B.  Co.  V.  Manning,  87  N.  W.  462,  404, 
23  Neb.  652. 

Where  goods  In  a  railroad  depot,  near  a 
river,  were  injured  by  an  extraordinary  flood 
rising  higher  than  any  flood  had  ever  risen 
before,  which  it  was  no  negligence  not  to  an- 
ticipate, and  from  which,  when  the  rise  of 
the  water  became  apparent,  the  goods  could 
not  be  delivered,  if  the  carrier  in  the  due 
discharge  of  his  duty  had  the  goods  in  the 
regular  and  usual  course  of  transportation,  so 
that  their  being  in  the  depot  at  the  time 
was  proper,  the  injury  is  by  the  act  of  God 
in  such  sense  that  the  carrier  is  excused. 
But  it  is  the  duty  of  the  carrier  to  carry  and 
deliver  within  a  reasonable  time;  and  tf 
when  the  goods  were  in  the  depot,  and  the 
flood  came,  he  had  violated  his  duty,  and 
was  under  the  actual  pressure  of  fault  and 
neglect,  without  which  the  goods  would  have 
been  safe,  he  is  not  excused.  Read  v.  Spauld- 
ing.  18  N.  Y.  Super.  Ct  (5  Bosw.)  395,  396; 
Michaels  v.  New  York  Cent  B.  Co.,  30  N.  Y. 
564,  571,  86  Am.  Dec.  415. 

The  Johnstown  flood,  caused  by  the 
breaking  of  a  dam,  which  retained  a  large 
volume  of  water  at  a  high  elevation,  due  to 
extraordinary  and  unprecedented  rains,  and 
thereby  letting  into  a  narrow  valley  a  large 
volume  of  water,  20  to  30  feet  in  height,  was 
an  act  of  God.  Wald  v.  Pittsburg,  C,  C.  & 
St  Ll  R.  Co.,  44  N.  B.  888,  889,  162  111.  545,  35 
L.  B.  A  356,  53  Am.  St  Rep.  332. 

Under  the  definitions  of  **act  of  God,"  the 
performance  of  a  contract  was  not  excused 
by  the  fact  that  an  unbridged  river  between 
defendant's  residence  and  the  place  of  per- 
formance was  swollen  by  recent  rains  and 
impassable  at  tbe  time  set  for  the  perform- 
ance, it  not  being  shown  that  such  a  condi- 
tion of  the  river  was  unusual  at  that  season 
of  the  year,  and  could  not  have  been  antici- 
pated by  ordinary  prudence.  Ryan  v.  Bog- 
ert,  81  Pac  244,  245,  96  Cal.  349. 

Injury  to  land  caused  by  the  overflow 
of  water  from  a  canal  cannot  be  attributed  to 


an  act  of  God,  where  the  owner  of  the  canal 
permitted  sand  to  accumulate  in  the  canal, 
but  for  which  accumulation  the  overflow 
would  not  have  occurred.  Chidester  v.  Con- 
solidated Ditch  Co.,  59  OaL  197,  202. 

Where  a  tenant  covenanted  to  keep  the 
premises  in  repair,  damages  by  the  elements 
or  acts  of  Providence  only  excepted,  and  the 
premises  were  damaged  by  reason  of  a  tor- 
rent of  water  sweeping  through  them,  the 
water  flowing  from  a  reservoir,  and  the  over- 
flow being  caused  by  an  injury  to  the  em- 
bankment by  some  person  or  persons  un- 
known, such  damage  was  not  occasioned  by 
the  act  of  God,  but  by  the  act  of  such  third 
person,  and  the  tenant  was  liable  for  the  re- 
pairs. Polack  ▼.  Pioche,  35  CaL  416,  423,  95 
Am.  Dec.  115. 

Freeslns. 

It  is  held  that  the  freezing  of  a  canal 
so  as  to  stop  trafllc  is  an  "act  of  God,"  ex- 
cusing the  carrier  for  failure  to  make  imme- 
diate delivery.  Parsons  v.  Hardy  (N.  Y.)  14 
Wend.  215,  218,  28  Am.  Dec.  521. 

The  freezing  of  a  river  is  such  an  act  of 
God  as  excuses  performance  of  a  contract  to 
tow  a  vessel  thereon.  It  is  an  act  to  which 
human  agency  does  not  contribute  and  can- 
not control,  and  therefore  for  the  consequen- 
ces of  which  a  party  is  not  responsible. 
Worth  V.  Edmonds,  52  Barb.  40,  43. 

Where  a  steamship  brought  a  consign- 
ment of  oranges  to  New  York,  and  the  weath- 
er was  so  cold  as  to  render  it  impossible  to 
land  the  oranges  without  injuring  them,  and 
continuing  below  asero  for  several  days,  and 
the  oranges  were  landed  in  spite  of  the  con- 
signee's objections,  and  their  value  for  the 
most  part  destroyed,  the  act  which  destroyed 
the  fruit  was  not  the  act  of  God,  but  of  man, 
in  discharging  the  fruit  at  an  unseasonable 
time.  The  Aline  (U.  S.)  19  Fed.  875,  876; 
Weasels  v.  The  Aline  (U.  S.)  25  Fed.  562,  568. 

A  quantity  of  wine  in  casks  and  cases 
was  delivered  at  New  York  to  a  common  car- 
rier, to  be  transported  and  delivered  at  St 
Louis.  When  the  wine  arrived  at  East  St. 
Louis  the  weather  was  severely  cold,  and,  on 
account  of  the  ice  floating  in  the  river,  it 
could  not  be  carried  across.  Tbe  carrier  had  . 
it  taken  from  the  cars,  and  stored  on  a  plat- 
form, where  it  was  exposed  to  all  the  severity 
and  inclemency  of  the  weather  for  two  or 
three  days,  during  which  time  it  was  badly 
frozen  and  greatly  damaged  in  value.  Un- 
der the  circumstances,  although  the  cold 
weather  which  caused  the  freezing  was  the 
act  of  God,  the  carrier  was  not  released  from 
responsibility  for  the  loss,  as  the  freezing  of 
the  wine  could  and  should  have  been  guard- 
ed against  by  protecting  it,  and  could  not  be 
attributed  to  the  act  of  God.  Wolf  v.  Amer- 
ican Exp.  Co.t  43  Mo.  421,  425,  97  Am.  Dec. 
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The  freezing  of  perishable  articles  by 
reason  of  an  unusual  intensity  of  cold  Is  not 
such  an  "act  of  God"  as  will  excuse  the  car- 
rier If  the  accident  might  have  been  prevent- 
ed by  the  exercise  of  due  diligence  and  care 
on  the  carrier's  part  Wing  v.  New  York 
&  B,  R.  Co.  (N.  Y.)  1  Hllt  235.  243. 

Where  fruit  trees  shipped  on  a  railroad 
were  frozen  on  the  way.  the  freesing  was 
held  to  be  an  act  of  God,  unless  caused  by 
unnecessary  delay  or  by  careless  exposure 
to  cold.    Vail  V.  Pac.  R.  Co.,  63  Mo.  230,  232. 

Such  an  accident  as  could  not  happen  by 
the  intervention  of  man,  as  storms,  lightning, 
and  tempests,  losses  that  are  occasioned  by 
the  violence  of  nature,  by  that  kind  of  force 
of  the  elements  which  human  ability  could 
not  have  foreseen  or  prevented,  and  extraor- 
dinary convulsions  of  nature,  and  the  like, 
are  acts  of  God.  Freezing  weather,  coming 
especially  in  that  season  of  the  year  when 
such  weather  may  be  expected,  cannot  be 
brought  within  the  definition  of  acts  of  God. 
McGraw  v.  Baltimore  &  O.  R.  Co.,  18  W.  Ya. 
361,  364,  41  Am.  Rep.  696. 

niness. 

Under  the  expression  "act  of  God"  are 
comprehended  all  misfortunes  and  actions 
arising  from  inevitable  necessity  which  hu- 
man prudence  could  fiot  foresee  or  prevent 
Hence  It  Is  held  that  Illness,  being  beyond 
the  power  of  man  to  control  or  prevent.  Is 
the  act  of  God.  Fish  v.  Ghatman,  2  Ga.  349, 
356,  46  Am.  Dec.  393;  Gleeson  v.  Virginia 
Midland  R.  Co.,  11  Sup.  Ct.  859,  861,  140  U. 
S.  435,  35  L.  Bd.  458;  Sanders  v.  Coleman,  34 
S.  E.  621,  622,  97  Va.  690.  47  L.  R.  A.  581. 

The  Illness  of  a  party,  whereby  he  is 
prevented  from  fulfilling  his  contract.  Is  to 
be  regarded  as  an  "act  of  God."  Dickey  v. 
Linscott,  20  Me.  (2  App.  &  7  Shep.)  453,  456, 
37  Am.  Dec.  66. 

While  the  death  of  the  principal  In  a 
ball  bond  would  be  an  "act  of  God"  In  legal 
contemplation,  excusing  his  appearance.  Ill- 
ness, however  severe  and  critical,  is  not. 
Ringeman  ▼.  State,  34  South.  351,  352,  136 
Ala.  131. 

Obstmotions  At  sea* 

Injury  to  a  vessel  caused  by  striking  on 
a  rock  or  pile  not  before  known  to  be  there 
may  be  attributed  to  an  act  of  God,  and  the 
carrier  Is  not  liable  for  Injuries  resulting 
therefrom.  But  If  the  rock  or  pile  were  pre- 
viously known,  it  was  the  duty  of  the  car- 
rier to  avoid  it,  and  the  Injury  would  be  the 
result  of  his  own  negligence.  Pennewill  v. 
Cullen  (Del.)  5  Har.  238.  241;  Williams  ▼. 
Qrant,  1  Conn.  487,  491,  7  Am.  Dec  235. 

The  loss  of  goods  resulting  from  the  ves- 
sel running  upon  a  known  rock  In  a  dense 
fog  was  not  caused  by  an  act  of  God,  so  as 


to  exonerate  the  carrier.    Fergusson  T.  Brent, 
12  Md.  9,  31,  71  Am.  Dec.  582. 

By  the  "act  of  God"  is  meant  something 
that  operates  without  any  aid  or  interference 
from  man.  The  sinking  of  a  steamboat 
caused  by  coming  in  contact  with  the  mast  of 
a  schooner  which  had  sunk  in  a  squall  two 
days  before  was  not  caused  by  the  act  of 
God.  though  the  sinking  of  the  sloop  was 
caused  by  the  act  of  God.  Mynard  v.  Syra- 
cuse. B,  &  N.  Y.  R.  Co.,  71  N.  Y.  180,  187.  27 
Am.  Rep.  28  (citing  and  approving  Merritt 
v.  Barle,  29  N.  Y.  115,  116,  86  Am.  Dec.  292). 

A  defense  that  loss  of  goods  on  board 
ship,  occasioned  by  water  breaking  through 
broken  ports,  was  the  result  of  an  act  of 
God,  is  not  sustained  by  evidence  that  a 
short  time  before  the  injury  was  discovered 
the  ship,  during  a  rough  sea,  passed  through 
some  floating  wreckage,  there  being  no  evi- 
dence tending  to  prove  that  the  port  was 
broken  by  the  wreckage,  nor  any  attempt  to 
show  why  the  ship  did  not  steer  away  from 
it  nor  reduce  its  speed,  nor  any  satisfactory 
proof  that  the  ports  were  properly  closed 
when  the  vessel  sailed,  or  properly  inspected 
afterwards.  The  Majestic.  17  Sup.  Gt  597, 
602,  166  U.  S.  375,  41  U  Ed.  1039. 

Perils  of  tlie  sea. 

"An  act  of  God"  which  will  exempt  the 
carrier  by  sea  from  liability  for  the  loss  of 
the  cargo  may  include  a  peril  of  the  sea;  hut 
there  may  be  perils  of  the  sea  that  are  not 
embraced  in  the  terms  "act  of  God,"  as 
against  which  the  carrier  can  only  escape  lia- 
bility by  such  special  contract  as  the  law 
permits.  Clyde  Steamship  Co.  ▼.  Burrows. 
18  South.  349,  351,  36  Fla.  121. 

Within  the  rule  that  a  common  carrier 
by  sea  is  not  liable  to  loss  resulting  from  an 
"act  of  God,"  that  term  means  something  in 
opposition  to  the  act  of  man.  The  phrase 
"perils  of  the  sea,"  which  are  generally  de- 
fined to  be  such  accidents  as  ordinarily  result 
from  navigation  upon  that  element,  is  not 
entirely  coincident  with  what  is,  in  many 
cases,  understood  by  the  "act  of  God."  The 
destruction  of  a  vessel  by  rats,  the  precau- 
tion of  keeping  a  cat  on  board  having  been 
adopted,  has  been  adjudged  a  peril  of  the 
sea;  yet  this  could  hardly  be  deemed  a  loss 
by  the  act  of  God,  and  could  have  no  re- 
semblance to  lightning  and  tempests,  so  often 
named  as  Instancing  that  which  would  exon- 
erate a  common  carrier  from  loss.  It  is 
well  settled  that  a  fire,  not  the  effect  of 
lightning,  occurring  at  sea.  is  a  peril  of  the 
sea;  yet  an  accident  so  happening  is  not 
accounted  an  act  of  God.  excusing  the  com- 
mon carrier  from  responsibility.  Plaisted  v. 
Boston  &  K.  Steam  Nav.  Co.,  27  Me.  (14 
Shep.)  132,  135. 

"All  that  can  be  required  of  the  carrier 
is  that  he  shall  do  all  that  is  reasonably  and 
practically  possible  to  insure  the  safety  of 
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the  goods.  If  he  uses  all  the  known  means 
to  which  prudent  and  experienced  carriers 
ordinarily  have  recourse,  he  does  all  that  can 
be  reasonably  required  of  him;  and  if  under 
such  circumstances  he  is  overpowered  by 
storm  or  other  natural  agency,  he  is  within 
the  rule  that  gives  immunity  from  the  ef- 
fects of  such  vis  major  as  the  act  of  God.  I 
do  not  think  that  because  some  one  may  have 
discovered  some  more  efficient  method  of 
securing  the  goods,  which  has  not  become 
generally  known,  or  because  it  cannot  be 
proved  that,  if  the  skill  and  ingenuity  of  en- 
gineers or  other  were  directed  to  the  subject, 
something  more  efficient  might  not  be  pro- 
duced, that  the  carrier  can  be  made  liable. 
I  find  no  authority  for  saying  that  the  vis 
major  must  be  such  as  no  amount  of  human 
care  or  skill  could  have  resisted,  or  the  in- 
jury such  as  no  human  ability  could  have 
prevented."  Nugent  v.  Smith  QEng.)  3  Cent 
Law  J.  611,  612. 

An  act  of  God  sufficient  to  relieve  a  car- 
rier for  the  loss  of  goods  will  be  construed  to 
Include  a  loss  occasioned  by  goods  cast  into 
the  sea  by  the  command  of  the  master  of  a 
vessel  in  order  to  protect  vessel  and  crew  in 
Btorm.  Gillett  v.  ElUs,  11  111.  (1  Peck)  679, 
580. 

Where  a  box  of  books  placed  in  the  cabin 
of  a  vessel  was  injured  by  bilge  water,  on  the 
vessel  grounding  at  low  tide  in  entering  a 
stream,  although  the  grounding  was  unavoid- 
able, the  carrier  was  not  excused  from  lia- 
bility because  it  was  his  duty  to  place  the 
cargo  in  such  position  that  it  would  not  be 
injured  by  the  bilge  water  when  the  ground- 
ing occurred.  Bason  v.  Charleston  &  G. 
Steamboat  Co.  (S.  C.)  Harp.  262.  266. 


Extraordinary  floods,  storms  of  unusual 
violence,  sudden  temi)ests,  severe  frosts, 
great  droughts,  lightnings,  earthquakes,  sud- 
den deaths  and  illnesses,  have  been  held  to 
be  acts  of  God;  but  an  ordinary  rain,  which 
caused  a  landslide  in  a  cut  on  a  railroad  from 
ten  to  twenty  feet  deep,  which  was  not  of 
unusual  violence,  and  the  probable  results 
thereof  would  be  the  softening  of  the  super- 
ficial earth,  reasonably  to  be  anticipated,  can-, 
not  be  considered  an  act  of  God.  Gleeson  v. 
Virginia  Midland  Ry.  Co.,  11  Sup.  Ct  859,  861, 
140  U.  S.  435.  35  L.  Ed.  458. 

An  unprecedented  storm  is  an  ''act  of 
Qod,"  against  which  a  railroad  company  was 
not  bound  to  prepare  in  constructing  a  ditch 
to  carry  away  surface  water  from  adjoining 
land,  and  is  not  liable  for  damages  resulting 
from  an  extraordinary  and  severe  storm 
which  would  have  produced  the  injury  com- 
plained of  if  a  sufficient  ditch  had  been  in  ex- 
istence. Kansas  City,  P.  &  G.  R.  Co.  v.  Wil- 
liams, 58  S.  W.  570,  571.  8  Ind.  T.  852. 

An  express  company  exposing  goods 
wrapped  in  paper  to  rain,  while  taking  them 


from  the  railroad  station  to  its  office,  where- 
by the  goods  were  injured,  is  liable  for  the 
damage,  such  injury  being  attributable  not 
to  the  rain  as  an  act  of  God,  but  to  the  negli- 
gence of  the  express  company  in  exposing  the 
goods  to  the  rain.  Klauber  v.  American  Exp. 
Co.,  21  Wis.  21,  24,  91  Am.  Dec.  452. 

It  is  the  duty  of  the  carrier,  after  trans- 
porting goods  to  the  point  of  destination,  to 
either  deliver  them  to  the  consignee,  or  have 
them  put  in  some  safe  place  for  security  and 
protection.  And  where  a  railroad  company 
at  the  place  of  destination  unloaded  the 
goods,  and  left  them  exposed,  where  they 
were  injured  by  a  storm,  the  injury  resulted 
from  the  negligence  of  the  carrier,  and  not 
from  an  act  of  God.  McHenry  v.  Philadel- 
phia, W.  &  B.  B.  Co.  (Del.)  4  Har.  448,  449. 

The  loss  caused  to  goods  unloaded  from 
a  vessel  by  a  sudden  storm  and  downpour  of 
rain  does  not  fall  within  the  scope  of  the 
phrase  '*act  of  God,"  which  was  one  of 
the  exceptions  in  the  bill  of  lading;  for  to 
constitute  the  peril  contemplated  by  that  ex- 
ception it  would  be  necessary  to  show  that 
the  damage  was  due  to  some  inevitable  ne- 
cessity, which  was  beyond  the  control  of  hu- 
man agency,  and  that  no  act  of  omission  or 
commission  contributed  thereto.  The  St 
Georg  (U.  8.)  96  Fed.  172.  177. 


An  unprecedented'  snowstorm,  of  such 
violence  as  to  obstruct  the  moving  of  trains, 
falls  within  the  term  "act  of  God.''  Pruitt 
V.  Hannibal  &  St.  Joseph  R.  Co.,  62  Mo.  527; 
Black  V.  Chicago,  B.  &  Q.  R.  Co.,  46  N.  W. 
428,  430,  30  Neb.  197;  Ballentine  v.  North 
Missouri  R.  Co.,  40  Mo.  491,  504,  93  Am.  Dec. 
315. 

S^omi. 

The  term  "act  of  God"  may  be  applied 
to  the  breaking  of  an  electric  wire  by  a 
storm.  Cook  v.  Wilmington  City  Electric 
Co.  (Del.)  32  Atl.  643,  645,  9  Houst.  306. 

That  a  severe  storm  produced  an  un- 
usually low  tide,  and  thereby  caused  the 
carrier's  barge  to  strike  against  a  timber 
projecting  from  the  wharf,  so  low  as  in  or- 
dinary tides  to  be  no  cause  of  injury,  will  not 
excuse  the  carrier  for  the  loss  of  goods  occa- 
sioned by  the  timber  piercing  the  vessel.  In 
such  case  the  proximate  cause  of  the  injury 
was  the  defect  in  the  dock,  and  not  the  storm. 
New  Brunswick  Steamboat  &  Canal  Transp. 
Co.  V.  Tiers,  24  N.  J.  Law  (4  Zab.)  697.  714. 
64  Am.  Dec.  394. 

Where  a  flatboat  on  which  cotton  was 
loaded  was  in  tow  of  a  steamboat,  which 
was  compelled  to  lie  to  on  account  of  a 
storm,  was  discovered  to  have  taken  in  wa- 
ter, and  the  cotton  was  unloaded,  and  after 
an  examination  of  the  boat,  and  conclusion 
that  the  bottom  was  not  injured,  the  cotton 
was  reloaded  on  the  boat,  when  it  immedi- 
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ately  sank,  an  Instruction  that  if  tbe  Jury 
believed  that  the  sinking:  was  occasioned  by 
an  Injury  to  the  boat  received  from  the  vio- 
lence of  the  storm,  and  that  due  care  and 
skill  were  exercised  in  the  examination  of 
the  boat,  the  carrier  would  not  be  liable,  was 
properly  refused.  Sprowl  v.  Kellar  (Ala.)  4 
Stew.  &  P.  382,  386. 

What  may  be  called  an  "act  of  God"  hag 
sometimes  occasioned  differences  of  senti- 
ment, but  the  best  opinion  is  that  the  act  of 
God  is  something  in  which  the  act  of  man 
has  no  part,  such  as  lightning,  tempest,  wind, 
etc  In  our  rivers,  which  are  interspersed 
with  falls  and  rapids,  a  sudden  squall,  not 
amounting  to  storm  or  tempest,  might  have 
such  effect  as  to  defeat  all  human  skill  and 
diligence,  and  should  be  considered  as  an  act 
of  God.  Gordon  v.  Little  (Pa.)  8  Serg.  &  R. 
533,  553,  11  Am.  Dec.  632. 

Wind. 

A  loss  occasioned  by  a  sudden  gust  of 
wind,  such  as  rarely  happens,  Is  caused  by 
the  act  of  God.  Spencer  v.  Daggett,  2  Yt 
92,  96. 

Where  a  passenger  on  a  railroad  train 
was  injured  by  the  car  being  blown  from  the 
track  by  a  sudden  gust  of  wind,  the  injury 
resulted  from  an  act  of  God;  and  the  fact 
that  the  train  was  three-fourths  of  an  hour 
behind  time,  and  had  it  been  on  time  would 
have  been  several  miles  from  the  point  where 
the  accident  occurred  at  the  time  of  the 
storm,  did  not  make  the  carrier  liable.  Mc- 
Clary  v.  Sioux  City  &  P.  R.  Co.,  8  Neb.  44,  53, 
19  Am.  Rep.  631. 

Injury  to  a  boat  caused  by  a  sudden  gust 
of  wind,  while  navigating  a  well-known  and 
dangerous  rapid,  cannot  be  attributed  to  an 
act  of  God,  where  the  gust  was  not  unusual, 
and  the  injury  would  not  have  occurred  but 
for  the  want  of  care  and  skill  In  steering 
the  boat.  Elliott  v.  Rossell  (N.  Y.)  10  Johns. 
1,  11,  6  Am.  Dec.  306. 

Where  a  vessel  transporting  teas  could 
not  enter  a  harbor  on  account  of  low  stage 
of  water,  and  res  hipped  the  teas  on  board  of 
keelboats,  one  of  which  was  driven  by  a  sud- 
den squall  of  wind  and  snow  sideways,  and 
upset,  whereby  the  teas  were  wet  and  dam- 
aged, the  carrier  was  not  excused  from  lia- 
bility, unless  such  boat  was  well  fitted  for 
the  voyage,  properly  manned,  with  a  captain 
of  experience,  and  every  reasonable  exertion 
made  to  save  her.  Hart  ▼.  Allen  (Pa.)  2 
Watts,  114,  115. 

An  act  of  God  is  an  event  which  hap- 
pens without  the  intervention  of  man,  and 
which  could  not  have  been  prevented  by  any 
human  prudence;  as  where  a  vessel  was  beat- 
ing up  the  Hudson  against  a  light  and  varia- 
ble wind,  and  being  near  the  shore,  and 
while  changing  her  tack,  the  wind  suddenly 
failed,    in   consequence   of  which   she   ran 


aground  and  sunk,  the  sudden  failure  of  the 
wind  was  the  act  of  God.  Colt  v.  McMech- 
en  (N.  Y.)  6  Johns.  160,  166,  5  Am.  Dec  200. 

A  carrier  is  not  liable  for  an  injury 
caused  by  an  '*act  of  God,"  where  the  attend- 
ing circumstances  show  no  concurring  negli- 
gence of  the  carrier.  Plaintiff  delivered  to 
defendant,  a  carrier,  a  wagon  to  be  trans- 
ported to  another  town.  It  was  placed  upon 
the  platform  customarily  used  for  loading 
wagons,  etc.,  on  the  cars.  During  the  night 
the  wagon  was  blown  off  the  platform  by  a 
whirlwind,  and  injured,  resulting  in  the  de- 
lay of  the  shipment  Held,  that  defendant 
was  not  liable  for  the  delay.  Gulf,  C.  &  S. 
F.  Ry.  Ck).  Y.  Compton  (Tex.)  38  &  W.  220, 
221. 

ACT  OF  UrSOLVENOT. 

An  ''act  of  insolvency**  by  a  bank  Is  an 
act  which  shows  the  bank  to  be  insolvent, 
such  as  nonpayment  of  its  circulating  notes, 
bills  of  exchange,  or  certificates  of  deposit, 
failure  to  make  good  the  impairment  of  capi- 
tal, or  to  keep  good  its  surplus  or  reserve; 
in  fact,  any  act  which  shows  that  the  bank 
is  unable  to  meet  its  liabilities  as  they  ma- 
ture, or  to  perform  those  duties  which  the 
law  imposes  for  the  purpose  of  sustaining  its 
credit  In  re  Manufacturers'  Nat  Bank  (U. 
S.)  16  Fed.  Ca&  665,  660. 

An  act  of  insolvency  takes  place  when  a 
business  concern  or  a  bank  has  failed  to  pay 
some  of  its  obligations,  made  an  assignment 
for  the  benefit  of  its  creditors,  suspended 
business,  or  done  any  of  those  things  which 
indicate  to  creditors  that  a  debtor  has  become 
insolvent.  Hayden  v.  Chemical  National 
Bank  (U.  8.)  84  Fed.  874,  876,  28  C.  a  A. 
548. 

''Act  of  insolvency,  which  la  an  occasion- 
al act  frequently  passed  by  the  legislature, 
whereby  all  persons  whatsoever  who  are  ei- 
ther in  too  low  a  way  of  dealing  to  become 
bankrupts,  or,  not  being  in  a  mercantile  state 
of  life,  are  not  included  within  the  laws  of 
bankruptcy,  are  discharged  from  all  suits 
and  imprisonment,  upon  delivering  up  all 
their  estate  and  effects  to  their  creditors  up- 
on oath."  In  re  Klein  (U.  S.)  14  Fed.  Gas. 
719,  728  (quoting  2  Bl.  Ck>mm.  484). 

The  making  of  a  general  assignment  Is 
not  evidence  of  insolvency  only;  it  is  an 
act  of  insolvency  itself;  for  a  man  who  has 
put  all  his  property  out  of  his  hands  cannot 
himself  pay  his  debts  as  they  come  due  in  the 
ordinary  course  of  business.  Merrill  y.  Bow- 
ler, 38  Ati.  114, 116,  20  R.  I.  226. 

ACT  OF  THE  LAW. 

When  used  to  define  a  reason  by  which  a 
person  has  been  prevented  from  forming  a 
contract,  etc.,  the  expression,  "act  of  the 
law,"  means  an  act  performed  by  judicial 
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antborfty,  which  prevents  or  precludes  a 
compliance  with  the  contract  The  defense 
Is  like  that  of  the  act  of  God,  differing  from 
it  only  in  the  facts  constituting  it  Thus  it 
Is  settled  that  where  one  becomes  ball  for 
another  he  will  be  exonerated  where  the  per- 
formance of  his  condition  to  sorrender  the 
defendant  becomes  impossible  by  the  reason 
of  the  principalis  death  before  the  day  of 
performance,  since  performance  Is  rendered 
impossible  by  act  of  God;  but  where  the 
court  before  which  the  principal  was  bound 
to  appear  is  abolished  without  qualification 
tbe  principal  in  that  case  will  be  exonerated 
from  his  failure  to  surrender  by  "act  of  the 
law."  Taylor  t.  Talntor,  83  U.  S.  (16  Wall.) 
866.  369,  21  L.  Ed.  287  (citing  People  v.  Bart- 
lett  [N.  X.]  8  Hill,  571;  Co.  Litt  206a;  Baa 
Abr.  tit  "Conditions"  [2];  Vin.  Abr.  tit  "Con- 
dition" [G.  C]  pi.  18,  19,  and  Id^  [I.  d  pL 
16;  Hurl.  Bonds,  48). 

ACT  OF  OWHEB8HXF* 

Within  an  instruction  that  if  the  Jury 
believed  that  plaintiff  and  those  under  whom 
be  claimed  title  for  more  than  thirty  years 
prior  to  the  vesting  of  the  land  in  contro- 
versy, continuously  exercised  "acts  of  own- 
ership" over  such  land,  and  that  defendant 
dmlng  that  time  had  never  asserted  or 
claimed  any  title  or  interest  in  the  land  or 
exercised  any  act  of  ownership  over  it  they 
were  entitled  to  presume  that  a  deed  regular 
bad  been  given  to  plaintiff's  ancestor  under 
vbom  he  claimed  title,  the  expression  "acts 
of  ownership"  means  such  acts  of  dominion 
and  proprietorship  over  the  land  as  were 
proper  to  the  character  and  condition  there- 
of, and  such  open  conduct  with  respect  there- 
to as  would  be  ordinarily  exercised  by  the 
owner  thereof.  Gage  ▼.  Eddy,  63  N.  B.  1(X)8, 
1012,  179  UL  492. 

ACT  OF  PBOVIBEirOIL 

"An  act  of  Providence,  in  legal  phrase- 
ology, is  an  accident  against  which  ordinary 
skill  and  foresight  is  not  expected  to  provide; 
It  does  not  include  those  floods  which  happen 
80  frequently  that  men  of  ordinary  prudence 
are  expected  to  calculate  upon  them."  A 
person  erecting  a  dam  is  bound  to  provide 
against  such  ordinary  floods.  McCoy  v. 
Danley,  20  Pa.  (8  Harris)  85,  91,  57  Am.  Dec 
680. 

ACT  OF  SALE. 

By  the  dvil  law  In  Louisiana  the  com- 
mon mode  of  making  conveyances  of  land 
certilicates  was  by  an  act  of  sale,  so  called, 
done  before  a  notary,  who  wrote  down  in  a 
record  kept  by  him  the  agreement  of  the  par- 
ties as  stated  by  them,  which  was  then  sign- 
ed by  the  parties  and  attested  by  witnesses. 
Tbe  record  remained  with  him,  but  upon  re- 
quest be  gave  out  authenticated  copies  to  the 
parties.    On  request  also  the  notary  delivers 


the  record  of  the  act  of  sale  to  the  parish 
recorder,  to  be  recorded  in  his  office.  Hodge 
V.  Palms  (U.  8.)  117  Fed.  396,  398»  54  C.  C.  A. 
570. 

AOTIHG. 

Acting  in  fldudary  capacity,  see  **Fiduci- 
ary  Capacity  or  Character." 

Acting  within  the  scope  of  his  emploj- 
ment,  see  "Scope  of  Employment" 

^'Attorneys  for  the  estate,"  when  used  in 
speaking  of  the  liability  of  attorneys  for 
moneys  collected  while  acting  as  attorneys 
for  the  estate  of  a  deceased  person,  neces- 
sarily implies  an  employment  by  the  admin- 
istrator, as  any  employment  by  the  deceased 
in  his  life  was  terminated  by  his  death. 
Dinsmoor  v.  Bressler,  46  N.  IL  1086»  1090, 
164  111.  211. 

Rev.  St  1874,  c.  112,  authorizing  quo 
warranto  proceedings  against  p^sons  "act- 
ing as  a  corporation"  without  being  legally 
incorporated,  relates  to  the  attempted  doing 
of  acts  such  as  may  be  legally  done  only  by 
corporations,  such  as  assuming  obligations 
with  a  limitation  of  amount  of  liability,  or 
attempting  to  establish  perpetual  succession. 
Greene  v.  People  (111.)  21  N.  E.  605. 

Under  an  article  of  agreement  provid- 
ing that  until  the  franchises  of  two  railroad 
companies  should  be  imlted,  one  of  them 
should  be  the  "acting"  and  controlling  com- 
pany, the  word  "acting"  does  not  signify  that 
this  company  was  to  be  the  agent  merely 
and  for  a  time  of  the  other  company.  An 
agent  is  not  In  reference  to  his  principal  the 
controlling  person,  but  the  reverse.  "Acting" 
is  used  in  the  sense  of  operating,  and  renders 
such  company  the  operating  and  controlling 
company.  Meyer  t.  Johnston,  64  Ala.  603, 
665. 

In  9  &  10  Vict  c.  95,  limiting  the  sum 
to  be  recovered  by  an  attorney  for  appear- 
ing and  "acting  on  behalf  of  any  other  per- 
son" in  the  county  court  the  words,  "acting 
on  behalf  of  any  other  person,"  include  ev- 
erything done  by  an  attorney  in  regard  to  a 
suit  in  that  court  whether  before  or  at  or 
after  the  hearing.  In  re  Clipperton,  12  Adol. 
&  B.  687,  693. 

AOmrO  EXECUTOR. 

Acting  executor  means  a  person  assum- 
ing to  act  as  executor  for  a  deceased  person 
without  being  the  executor  legally  appointed 
or  the  executor  in  fact  Morse  v.  Allen's  Es- 
tate, 58  N.  W.  327,  328,  99  Mich.  303. 

ACTING  OWNEB. 

A  master  who  operated  a  schooner,  and 
furnished  the  supplies  to  run  the  vessel,  and 
paid  a  certain  part  of  the  net  earnings  to 
the  owners,  was  not  the  "acting  and  man- 
aging owner/'  within  the  meaning  of  Bev. 
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St  9  4141,  requiring:  a  vessel  to  be  registered 
at  the  usual  residence  of  the  "acting  and 
managing  owner."  The  Jennie  B.  GUkey 
(U.  S.)  19  Fed.  127,  129. 

ACTINO  8UP£RVISIirG  ABCHITBOT. 

"Acting,"  as  used  by  a  person  designating 
himself  as  "acting"  supervising  architect, 
does  not  designate  an  appointed  incumbent, 
but  merely  a  locum  tenens,  who  Is  perform- 
ing the  duties  of  an  office  to  which  he  does 
not  himself  claim  title.  Fraser  t.  United 
States,  16  Ct  01.  507,  514« 

ACTING  TICKET  AGENT. 

An  agent  employed  by  a  union  railway 
company,  owning  and  operating  a  union  de- 
pot to  whom  different  railroad  companies 
entering  and  using  the  depot  furnish  tickets, 
and  who  reports  the  sales  thereof  daily  to 
the  respective  companies,  accounting  to  them 
at  regular  Intervals  for  the  proceeds  of  such 
sales,  was  an  "acting  ticket  agent"  of  one  of 
such  railroads,  within  Gen.  St  1894,  8  5202, 
providing  for  the  service  of  process  In  civil 
actions  upon  railroad  companies.  Hillary  v. 
Great  Northern  Ry.  Co.,  64  Minn.  361,  862, 
67  N.  W.  80,  32  L.  E.  A.  448. 

ACTING  TOGETHER. 

The  term  "acting  together,"  in  the  statu- 
tory definition  of  principals  in  the  commis- 
sion of  a  crime  as  all  persons  guilty  of  act- 
ing together  in  the  commission  of  an  offense, 
is  not  to  be  tmderstood  as  restricted  to  the 
very  act  of  the  perpetration  of  the  crime; 
for  those  also  are  principals  who  being  pres- 
ent and  knowing  the  unlawful  intent  of  the 
actual  perpetrator,  aid  him  by  acts  or  encour- 
age him  by  words  or  gestures,  and  those  who, 
though  not  personally  present  keep  watch 
to  prevent  his  interruption,  or  procure  means 
to  assist  him  while  engaged  in  its  perpetra- 
tion, or  endeavor  at  the  time  to  secure  his 
safety  or  concealment  Welsh  t.  State,  8 
Tex.  App.  413. 

ACTING  TRUSTEE* 

A  will  declared  that  if  a  trustee  shall  re- 
fuse to  act  before  the  trust  shall  be  fully 
performed  it  shall  be  lawful  for  the  survivor 
of  the  trustee  so  acting  to  appoint  etc. 
Held,  that  by  the  use  of  the  word  "acting" 
the  testator  Intended  to  designate  those  who 
had  taken  on  themselves  to  perform  some  of 
the  trusts  mentioned  in  the  will,  and  did  not 
include  one  who  had  refused  to  act  in  limine. 
A  person  who  had  so  refused  'Could  not  be 
considered  as  acting  in  any  of  the  trusts. 
Sharp  V.  Sharp,  2  Bam.  &  Aid.  405,  415. 

ACTION. 

Within  the  meaning  of  the  statute  pro- 
hibiting the  bribery  of  a  Dftited  States  offl- 
^r  with  intent  to  influence  his  decision  or 


"action**  on  any  question,  matter,  cansei,  or 
proceeding,  the  certificate  which  a  board  of 
examining  surgeons  is  required  to  make  out 
is  in  effect  both  a  decision  of  the  board  and  an 
action  by  the  board  and  the  members  thereof 
upon  the  question  or  matter  submitted  to 
them  for  their  official  action  and  decision.  It 
is  true  that  the  board  of  surgeons  cannot  de- 
cide the  question  of  the  granting  or  increas- 
ing of  a  pension,  nor  do  they  finally  decide 
the  rating  of  the  applicant  but  they  are  re- 
quired to  thoroughly  examine  the  claimant* 
and  to  give  a  certificate  containing  a  full 
description  of  the  physical  condition  of  the 
claimant  and  of  all  structural  changes.  This 
requires  of  the  board  a  proper  consideration 
of  the  symptoms  or  evidences  of  disease  or 
disability,  and  the  result  thereof  is  a  decision 
of  the  board  upon  the  question  of  the  claim- 
ant's physical  condition.  United  States  v. 
Van  Leuven  (U.  S.)  62  Fed.  62,  66. 

The  term  "action'Mn  Gen.  St  S  3862, 
declaring  that  the  pendency  of  an  appeal 
by  a  taxpayer  to  the  Supreme  Court  from 
the  refusal  of  the  board  of  relief  to  abate  an 
assessment  will  suspend  "action"  upon  the 
tax,  means  the  well-known  proceedings  in 
law  or  in  equity  which  may  be  resorted  to  for 
the  collection  of  an  overdue  tax,  such  as  a 
levy  and  sale  under  a  tax  warrant  a  com- 
plaint in  the  name  of  the  community  in 
whose  favor  the  tax  is  assessed,  as  provided 
by  section  3901,  or  an  action  by  such  conunn- 
nity  to  foreclose  the  tax  lien  under  section 
3891.  It  does  not  mean  that  all  proceedings 
for  the  collection  of  such  taxes  are  suspend- 
ed during  the  pendency  of  the  appeal.  Thus, 
an  appeal  does  not  include  interest  from  the 
date  of  the  assessment  as  such  interest  is 
not  a  part  of  the  proceedings  to  collect  the 
taxes,  but  a  part  of  the  tax  to  be  collected. 
City  of  Hartford  v.  Hills,  45  Aa  433,  434,  72 
Conn.  599. 

ACTION-ACTION  AT  LAW. 

See  "Amicable  Action";  "Chose  In  Ac^ 
tlon";  "Civil  Action  —  Case  —  Suit — 
etc.";  "Common-Law  Action";  "Crim- 
inal Action";  "Equitable  Action"; 
"Future  Action  or  Proceeding";  "Hy- 
pothecary Action";  "Judgment  Cred- 
itor's Action";  "Local  Action";  "Mix- 
ed Action";  "Penal  Action";  "Person- 
al Action";  "Petitory  Action";  "Plea 
to  the  Action";  "Political  Action"; 
"Possessory  Actions";  "Private  Ajo- 
tion";  "Public  Action";  "Qui  Tam  Ac- 
tion"; "Real  Action";  "Remedial  Ac- 
tion"; "Right  of  AcUon";  "Special  Ac- 
tion"; "Transitory  Action." 

See,  also,  "Case";  "Cause  (In  Practice).'* 

All  actions,  see  "All." 

Any  action,  see  "Any." 

Other  action,  see  "Other.** 

One  of  the  oldest  English  legal  defini- 
tions of  "action"  is  that  given  by  Lord  Col^e, 
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'^tbat  it  to  tbe  form  of  a  suit  giyen  hj  law 
for  the  recovery  of  that  which  Is  one'a  due; 
the  lawful  demand  of  one's  right"  Co.  lAtL 
285,  285a.  Blackstone  traces  hla  definition 
back  to  the  cItH  law,  in  which  Cicero  defines 
an  action  to  be  the  means  by  which  men  liti- 
gate with  each  other.  3  Bl.  Comm.  117. 
Bracton,  I  think,  embodies  the  whole  idea 
of  an  action  much  better  in  the  Latin  express 
tion,  'Trinua  actus,  trium  personarum," 
which  seems  to  include  not  only  the  act  of 
a  plaintiff  who  makes  a  lawful  demand  and 
the  act  of  a  defendant  in  opposition,  but  also 
the  action  of  the  court  in  passing  judgment 
between  the  parties.  This  is  full  and  compre- 
hensive, and  I  think  expresses  our  notion  of 
a  legal  action  In  the  ordinary  understanding 
of  tbe  term.  People  t.  Colborne  (N.  Y.)  20 
How.  Prac.  878,  380. 

Blackstone  defines  an  action,  suit,  or  pro- 
ceeding as  the  instrument  whereby  the  par- 
ty Injured  obtains  redress  for  wrongs  com- 
mitted against  him,  either  in  respect  to  his 
personal  contracts,  his  person,  or  his  prop- 
erty; and  Bracton  and  Fleta  characterized  an 
action  or  suit,  in  the  words  of  Justinian,  as 
tbe  rightful  method  of  obtaining  in  court 
what  is  due  to  any  one.  Badger  t.  Gilmore, 
87  N.  H.  457,  458  (citing  8  BI.  Comm.  116); 
Inbabitants  of  Bridgton  v.  Bennett,  23  Me. 
(10  Shep.)  420,  425.  When  there  is  an  inten- 
tion to  limit  its  signification  and  apply  it  only 
to  include  common-law  and  civil  suits,  it  be- 
comes necessary  to  use  some  other  word  for 
that  purpose  with  it  such  as  "personal," 
'^eal,"  or  "mixed."  Inhabitants  of  Bridgton 
T.  Bennett,  23  Me.  (10  Shep.)  420.  426. 

r  ^  "An  action,  in  the  ordinal  y  use.  to  sim- 
ply a  legal  demand  of  one's  right"  Valen 
tine  V.  City  of  Boston,  87  Mass.  (20  Pick.) 
201,  203;  Peeler  v.  Norris'  Lessee,  12  Tenn« 
(4  Yerg.)  331-338;  Hlbernto  Nat  Bank  v.  La- 
combe,  84  N.  Y.  867,  876,  88  Am.  Rep.  518; 
People  V.  Sage  (N.  Y.)  3  How.  Prac.  66,  57. 
And  the  cause  of  this  lawful  demand  is  some 
wrong  committed  by  the  defendant,  and  some 
damage  sustained  by  the  plaintiff  in  conse- 
quence thereof.  Foot  v.  Edwards,  9  Fed.  Cas. 
358,  359;  Deseret  Irr.  Co.  v.  Mclntyre  (Utah) 
52  Pac.  628,  629. 

"Coke  declared  that  an  action  is  *a  legal 
demand  of  a  man's  right'  and  the  action  it- 
self has  been  long  considered  to  be  the  pre- 
scribed mode  of  enforcing  the  right  in  the 
proper  tribunal.''  Inhabitants  of  Webster  v. 
County  Com'rs,  63  Me.  27,  29;  Wilt  t.  Stick- 
ney  (U.  S.)  15  Nat  Bankr.  B.  23,  24;  Badger 
v.  Gilmore,  87  N.  H.  457,  468. 

A  suit  or  action,  according  to  its  legal 
definition,  is  the  lawful  demand  of  one's 
right  In  a  court  of  justice.  Appeal  of  Mc- 
v^'  Bride,  72  Pa.  (22  P.  F.  Smith)  480.  483  (citing 
3  Bl.  Comm.  116);  Hook  v.  McCune  (Pa.)  39 
Atl.  72,  73;  Taylor  v.  Kelly,  80  Pa.  (30  P. 
F.  Smith)  95,  98;  In  re  Agnew's  Bbtate,  24 
Pa.  Co.  Ct  R.  327,  334;  Citizens'  St.  R.  Co. 
1  Wds.  &  P.— 9 
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T.  Shepherd  and.)  62  N.  B.  800-804;  Brans 
T.  Evans  (Ind.)  5  N.  E.  24,  27;  Hall  t.  Deck- 
er, 48  Me.  255,  256;  Sanford  t.  Sanford,  28 
Conn.  6,  22;  Lightfoot  T.  Grore,  52  Tenn.  (5 
Heisk.)  473,  477. 

An  **action"  Is  defined  to  be  a  legal  de- 
mand of  one's  right,  for  it  is  the  form  of  a 
suit  given  by  law  for  the  recovery  of  that 
which  is  due.  WUt  v.  Stickney,  30  Fed.  Cas. 
256,  257;  Eaton  t.  Elliot,  28  Me.  a5  Shep.) 
436,  488  (citing  Co.  Utt.  285,  and  quoting 
Web.  Diet);  Brewlngton  v.  Lowe  (Ind.) 
Smith,  79,  80.  48  Am.  Dec.  849. 

An  "action"  is  the  prosecution  of  some 
demand  in  a  court  of  justice.  Porter  v.  • 
Ritch,  39  Atl.  169,  177,  70  Conn.  235,  39 
L.  R.  A.  353  (citing  Chief  Justice  Marshal] 
in  0)hen8  v.  Virginia,  19  U.  8.  [6  Wheat] 
264,  407,  5  L.  Ed.  257). 

According  to  Lord  Coke,  every  writ 
whereunto  the  defendant  may  be  pleaded,  be 
it  original  or  judicial,  is  in  law  an  "action." 
Potter  V.  Titcomb,  18  Me.  (1  Shep.)  86,  40. 

'Though,  in  general,  'action'  signifies 
merely  motion  or  an  act,  yet,  when  applied 
to  legal  subjects,  it  means  a  proceeding  by 
one  party  against  another  to  try  their  mutual 
rights."  Society  for  Propagating  the  Gospel 
V.   Whitcomb,   2  N.   H.,  227.   229. 

A  suit  or  action  is  the  means  of  adminis- 
tering judgment,  which  Is  the  remedy  pre- 
scribed by  law  for  the  redress  of  an  injury. 
Zlegler  v.  Vance,  3  Iowa  (3  Clarke)  628,  630. 

Ar  action  is  merely  the  judicial  means 
of  enforcing  a  right    Civ.  Code  (9a.  1895,  | 


The  term  "action"  is  very  commonly 
confounded  with  the  suit  (lis)  in  which  the 
action  Is  enforced,  but  this  is  not  the  tech- 
nical meaning  of  the  term,  according  to 
which  an  action  is  simply  the  right  or  power 
to  enforce  an  obligation.  An  action  is  noth- 
ing less  than  the  right  or  power  of  prosecut- 
ing in  a  judicial  proceeding  what  is  owed 
of  one,  which  Is  but  to  say  an  obligation. 
Irost  V.  Witter,  64  Pac.  706,  707,  132  Cal. 
421,  84  Am.  St  Rep.  68;  People  v.  Sage,  8 
How.  Prac.  56,  57. 

An  "action"  is  the  legal  and  formal  de- 
mand of  one's  right  from  another  person  or 
party,  insisted  on  in  a  court  of  justice. 
Black,  Law  Diet  The  constituent  elements 
of  a  legal  cause  of  action  consist  of  a  wrong- 
ful act  by  tbe  defendant,  or  the  omission  by 
him  of  a  legal  duty  which  he  owes  to  the 
plaintiff,  and  of  either  the  material  damage  to 
the  plaintiff  caused  thereby,  or  of  the  damage 
which  the  law  implies  therefrom.  The  right 
of  action  springs  from  the  cause  of  action, 
but  does  not  accrue  until  all  of  the  fiicts 
which  constitute  the  cause  of  action  have 
occurred.  White  v.  Rio  Grande  Western  Ry. 
Co.,  71  Pac.  593.  594,  25  Utah,  346. 
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An  action  is  a  legal  proceeding  by  a 
party  complainant  against  a  party  defendant 
to  obtain  the  Judgment  of  the  court  in  rela- 
tion to  some  right  claimed  to  be  secured,  or 
some  remedy  claimed  to  be  given  by  law,  to 
tbe  party  complaining.  It  is  given  by  law 
for  the  recovery  of  that  which  is  one's  due, 
or  a  legal  demand  of  one's  rights.  Haley  t. 
Eureka  County  Bank,  21  Nev.  127,  135,  26 
Pac.  64,  67,  12  L.  E.  A.  815. 

Any  ordinary  proceeding  in  a  court  of 
Justice  by  which  a  party  prosecutes  another 
for  the  enforcement  or  protection  of  a  right, 
the  redress  or  prevention  of  the  wrong,  or 
punishment  of  a  public  offense,  involving 
process  and  pleadings,  and  ending  in  a  Judg- 
ment, is  an  action.  Missionary  Soc.  of  M.  E. 
Church  v.  Ely,  47  N.  B.  637,  538,  56  Ohio  9L 
405. 

An  action  is  an  ordinary  proceeding  in  a 
court  of  Justice  by  which  a  party  prosecutes 
another  party  for  the  enforcement  or  pro- 
tection of  a  right,  the  redress  or  prevention 
of  a  wrong,  or  the  punishment  of  a  public 
offense.  Every  other  remedy  is  a  special 
proceeding.  Rev.  Codes  N.  D.  1899,  H  5156, 
5157;  Code  Civ.  Proc.  S.  D.  1903,  U  12,  13; 
Rev.  St  Wis.  1898,  U  2595,  2596;  Cornish  v. 
Milwaukee  &  L.  W.  Ry.  Co.,  19  N.  W.  443, 
444,  60  Wis.  476;  In  re  Welch,  84  N.  W. 
550,  552,  108  Wis.  387;  Clark's  Code  N.  C. 
1900,  SS  126,  127;  Code  Civ.  Proc.  S.  C.  1902. 
§§  2,  3;  Gen.  St  Kan.- 1901,  $  4432;  Fullen- 
wider  v.  Bwing,  1  Pac.  300,  306,  30  Kan.  15; 
Code  Civ.  Proc.  Cal.  1903,  S  22;  Smith  v. 
Westerfleld,  26  Pac.  206.  207,  88  Cal.  374; 
In  re  Joseph's  Estate,  50  Pac.  768.  118  Cah 
660;  Code  Civ.  Proc.  N.  Y.  1899,  S  3333; 
Code  Civ.  Proc.  Mont  1895,  §  3471;  Rev.  St 
Okl.  1903,  SS  4202,  4203;  In  re  Attorney 
General.  47  N.  Y.  Supp.  883,  884,  22  App. 
Div.  285;  First  Nat  Bank  v.  Yates,  47  N.  Y. 
Supp.  484.  485,  21  Misc.  Rep.  373;  Losey  v. 
Stanley.  31  N.  Y.  Supp.  950,  953,  83  Hun,  420; 
People  V.  American  Loan  &  Trust  Co.,  44 
N.  E.  949.  951,  150  N.  Y.  117;  People  v. 
County  Judge  of  Rensselaer  (N.  Y.)  13  How. 
Prac.  398,  400;  Lawrence  v.  Thomas,  51  N.  W. 
11,  84  Iowa,  362. 

An  action  is  a  proceeding  In  a  court  of 
Justice,  the  object  of  which  is  to  obtain  a 
Judgment  of  the  court  affecting  either  the 
rights  of  the  person  or  property  of  the  par- 
ties thereto.  The  party  or  parties  beginning 
or  prosecuting  the  action  are  called  the 
"plaintiff"  or  ••plaintiffs,"  and  he  or  they 
attempting  to  resist  or  ward  off  the  result 
of  the  action  are  called  **defendants."  Brow- 
er  V.  Nellls,  33  N.  B.  672,  673,  6  Ind.  App. 
323  (citing  3  Bl.  Comm.  296,  Chit  PI.  428). 

A  borough  resolution  prescribing  the  du- 
ties of  the  town  clerk,  and  providing  that  he 
is  to  be  paid  the  usual  professional  charges 
for  conducting  actions  or  suits  at  law  or  in 
equity,  will  be  construed  not  to  be  confined 
to  actual  proceedings  in  an  action  or  suit,  but 


to  Include  everything  that  is  done  with  a 
view  to  the  action  or  to  the  preventing  of  it 
Queen  v.  Prest,  16  Q.  B.  82,  44. 

In  several  of  the  state  Codes  an  action 
is  defined  as  an  ordinary  proceeding  In  a 
court  of  Justice  by  which  one  party  pros- 
ecutes another  for  the  enforcement  or  pro- 
tection of  a  right,  the  redress  or  prevention 
of  a  wrong,  or  the  punishment  of  a  public  of- 
fense. Bouvler  defines  an  action  to  be  a  for- 
mal demand  of  one's  right  from  another  per- 
son or  party,  made  and  insisted  on  in  a  court 
of  Justice.  Abbott  observes  that  ••action"  in 
its  broadest  sense  Includes  all  the  various 
proceedings  ordinarily  allowed  in  courts  of 
Justice.  More  narrowly,  and  as  applied  to 
prosecution.  It  includes  the  modes  allowed  to 
individuals  for  enforcement  of  civil  rights 
or  redress  of  private  wrongs,  excluding  pro- 
ceedings Instituted  by  the  government  for 
the  punishment  of  offenses;  or,  as  opposed  to 
suit  it  means  an  ordinary  proceeding  ac- 
cording to  the  course  of  courts  at  law,  ex- 
cluding resort  to  equity  or  to  remedies  of 
equitable  cognizance.  In  re  Hunter's  Will, 
6  Ohio,  500.  it  is  said  ••action"  may  be  defined 
as  an  abstract  legal  right  in  one  person  to 
prosecute  another  in  a  court  of  Justice;  and 
suit  is  the  actual  prosecution  of  such  right 
in  a  court  of  Justice.  Under  such  definition, 
the  mere  fact  that  the  court  did  not  have 
Jurisdiction  of  the  proceeding  does  not  de- 
prive it  of  its  character  as  an  action.  Pitts- 
burg. C,  C.  &  St.  L.  Ry.  Co.  v.  Bemis,  59  N.  B. 
745,   64  Ohio   St   26. 

An  ••action'*  is  but  the  legal  demand  of  a 
right  without  regard  to  the  form  of  proceed-  J 
ings  by  which  that  right  may  be  enforced.  ^ 
When  there  is  an  intention  to  limit  its  sig- 
nificance and  apply  it  only  to  include  com- 
mon-law and  civil  suits.  It  becomes  neces- 
sary to  use  some  other  word  for  that  purpose 
with  it,  such  as  ••personal,"  ••real,"  or  •'mix- 
ed." Inhabitants  of  Brldgton  v.  Bennett  23 
Me.  420,  425. 

The  term  ••action,"  when  used  in  the 
Revision,  shall  be  construed  to  include  all 
proceedings  of  any  court  of  the  common- 
wealth.    Ky.  St  1903,  S  469. 

The  act  of  April  22,  1858,  providing  •*that 
the  probate  by  the  register  of  the  proper 
county  of  any  will  devising  real  estate  shall 
be  conclusive  as  to  such  realty,  unless  within 
five  years  from  the  date  of  such  probate 
those  interested  to  controvert  it  shall  by 
caveat  and  action  at  law,  duly  pursued,  con- 
test the  validity  of  such  will  as  to  such 
realty,"  Is  badly  worded,  and  hence  difiacult 
of  comprehension.  The  framer  of  the  act 
knew  that  it  would  not  do  to  make  the  pro- 
bate absolutely  conclusive  of  the  execution 
of  the  will,  that  some  time  must  be  given 
within  which  to  contest  that  execution,  but 
he  evidently  was  not  acquainted  with  the  le- 
gal forms  necessary  to  reach  that  end.  This 
is  evident  from  the  manner  In  which  be  has 
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Dsed  the  word  "caveaf  and  also  that  In 
\vhlch  he  has  connected  it  with  the  words 
"and  action  at  law."  He  evidently  regarded 
a  caveat  as  a  means  of  process  for  contest- 
ing a  will,  and  an  action  or  issue  at  law  as 
a  continuation  thereof.  Taking  this  view  of 
tlie  matter— and  it  is  the  only  one  that  can 
be  adopted  without  the  rejection  of  a  word 
which  was  evidently  deemed  material  by 
the  framer  of  the  act— and  the  difficulty  is 
of  easy  solution.  Thus  the  caveat  will  then 
mean  the  initiatory  process,  or  notice  pre- 
ceding a  contest  before  the  register,  and  the 
action  at  law  an  issue  triable  in  the  common 
pleas,  directed  by  the  orphans'  court,  after 
an  appeal  thereto  from  the  decree  of  the 
register,  and  this  appeal  may  be  taken,  in 
the  ordinary  form,  at  any  time  within  five 
years.  Wilson  v.  Gaston,  92  Pa.  207,  213, 
215  (cited  and  approved  in  Appeal  of  Mc- 
Cort,  98  Pa.  33,  37). 

"Action'*  cannot  exist  without  a  plain- 
tiff in  being.  Alexander  v.  Davidson-  (S.  C.) 
2  McMul.  49,  51. 

Am  aAtloii  resulting  In  Jndsment* 

An  action  "is  any  Judicial  proceeding 
which,  conducted  to  a  termination,  will  re- 
sult in  a  judgment."  Berry  v.  Berry  (Ind.) 
46  N.  B.  470,  471  (citing  Deer  Lodge  County 
V.  Kohrs,  2  Mont.  66,  70);  Evans  v.  Evans 
and.)  5  N.  E.  24,  27;  Boyle  v.  Puget  Sound 
Co-operative  Colony,  28  Pac.  376,  8  Wash. 
^St  138;  People  v.  County  Judge  of  Rensse- 
laer (N.  Y.)  13  How.  Prac.  398,  400. 

An    "action"    is   a   judicial    proceeding^ 
which,  if  prosecuted  effectually,  will  result' 
in  a  Judgment.    Willey  v.  Shaver  (N.  Y.)  1 
Thomp.  &  C.  324,  327. 

Under  a  condition  in  a  policy  of  fire  in- 
surance that  no  "action"  against  the  insui-er 
for  recovery  of  any  claim  under  the  policy 
shall  be  sustained  unless  commenced  within 
12  months  after  the  loss  shall  have  occurred, 
the  action  in  the  condition,  which  must  be 
commenced  within  12  months,  is  the  one 
which  is  prosecuted  to  judgment  The  fail- 
ure of  a  previous  action  from  any  cause  can- 
not alter  the  case,  although  such  previous  ac- 
tion was  commenced  within  the  period  pre- 
scribed. Riddlesbarger  v.  Hartford  Ins.  Co., 
74  U.  S.  (7  Wall.)  386,  387.  19  U  Ed,  257. 

Acknowledgment  by  notary. 

Within  Code  Civ.  Proc.  |  547,  providing 
that  a  judge  should  not  act  in  an  action  or 
proceeding  to  which  he  is  a  party  or  in  which 
he  is  interested,  etc.,  the  terms  "action"  or 
••proceeding"  refer  to  actions  or  proceedings 
in  courts  of  justice,  and  cannot  be  held  to 
apply  to  the  taking  of  an  acknowledgment  by 
a  notary  public  First  Nat  Bank  v.  Rob- 
erts, 23  Pac.  718,  722,  9  Mont  323. 

Appeal  and  error. 

The  term  "action,"  as  used  in  a  statute 
allowing  costs  to  a  prevailing  party  in  an 


"action,"  includes  a  motion  to  dismiss  an  ap- 
peal, and  authorizes  the  allowance  of  costs 
to  an  appellee  upon  whose  motion  an  appeal 
from  a  lower  court  has  been  dismissed, 
though  no  action  was  ever  brought  in  a  low- 
er court  to  be  appealed  from.  Pomroy  v. 
Cates,  17  Atl.  311,  81  Me.  377. 

Code  Civ.  Proc.  |  411,  relating  to  the 
revival  of  an  "action,"  applies  to  proceed- 
ings in  error,  though  "a  proceeding  in  error 
is  not  properly  an  action  within  the  meaning 
of  the  Code."  Black  v.  Hill,  29  Ohio  St 
86,88. 

"A  writ  of  error  is  in  the  nature  of  a 
suit  or  action  when  it  is  to  restore  the  party 
who  obtains  it  to  the  possession  of  anything 
which  is  withheld  from  him;  not  when  its 
operation  is  entirely  defensive."  Cohens  v 
Virginia,  19  U.  S.  (6  Wheat)  264,  409,  5  L. 
Ed.  257. 

A  writ  of  error  Is  not  a  suit  or  action  as 
those  words  are  understood  and  used;  hence 
such  section  does  not  require  the  substitu- 
tion of  a  successor  in  ofllce  as  plaintiff  in 
a  writ  of  error  which  was  sued  out  by  his 
predecessor.  Overseers  of  Poor  of  Town  of 
Clayton  v.  Beedle  (N.  Y.)  1  Barb.  11.  15,  16. 

A  writ  of  error  is  an  action,  and  a  re- 
lease of  all  actions  is  a  good  bar  to  it  An 
ejectment  removed  by  writ  of  error  to  the 
Supreme  Court  is  still  a  "writ  of  ejectment" 
pending,  and  there  Is  no  reason,,  if  the  death 
would  not  abate  it  in  the  court  below,  why 
the  writ  of  error  should  fall  and  the  repre- 
sentatives of  the  party  decedent  be  driven 
to  take  out  a  new  writ  of  error.  Ulsbafer 
V.  Stewart,  71  Pa.  (21  P.  F.  Smith)  170,  172. 

"An  appeal  in  insolvency"  is  not  an  ac- 
tion within  Rev.  St  c.  82,  $  1,  or  rule  2  of 
the  Supreme  Judicial  Court  Nor  does  it 
vacate  the  decree  appealed  from,  as  is  the 
usual  effect  of  appeal  in  other  cases.  This 
results  from  the  peculiar  provisions  of  sec- 
tion 12  of  the  insolvency  law.  That  section 
provides  that  no  appeal  in  insolvency  lies 
in  any  case  unless  specially  provided  for  in 
the  insolvency  law.  It  follows  that  such  ap- 
peals, to  be  effective,  must  be  taken  and 
prosecuted  as  provided  by  that  act  No  lat- 
itude or  discretion  is  given  to  the  court  by 
the  act  Tuttle  v.  Fletcher,  44  Atl.  903,  904, 
93  Me.  249. 

Application  to  redeem  from  tas  sale* 

An  application  to  redeem  land  sold  for 
taxes  was  to  be  made  to  the  court  of  com- 
mon pleas  of  the  county  in  which  the  lands 
were  situated,  notice  of  the  application  was 
to  be  given  in  newspapers,  and  the  court  was 
required  to  examine  the  facts  touching  the 
applicant's  right  to  redeem  and  the  counter 
testimony  of  the  adverse  party.  Held,  that 
the  proceeding  was  in  the  nature  of  a  suit 
or  action,  and  hence  might  be  certified  to  the 
Supreme  Court.  Rawson  y.  Boughton,  6 
Ohio  (5  Ham.)  328. 
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ArMtnitlon    ov    snbmissioii    by    agree- 
ment. 

In  a  general  tense,  the  word  "action** 
means  the  legal  demand  of  one's  rights  In 
a  court  of  Justice,  and  in  this  sense  it  may 
be  said  to  include  any  proceeding  in  such  a 
court  for  the  purpose  of  obtaining  such  re- 
dress as  the  law  provides.  So  It  is  held  that 
where  a  controversy  is  submitted  to  arbitra- 
tion by  agreement  under  the  rule  of  the  dis- 
trict court,  passed  at  the  request  of  the  par- 
ties, and  judgment  is  rendered  on  the  award 
of  the  arbitrators,  such  proceeding  is  an  ac- 
tion within  the  meaning  of  the  statute  pro- 
viding that  an  appeal  shall  lie  to  the  superi- 
or court  from  all  final  Judgments  of  the  dis- 
trict court  rendered  in  actions  when  the 
amount  in  controversy  exceeds  a  certain  sum. 
Waterbury  Blank  Book  Mfg.  Co.  v.  Uurlburt, 
49  Atl.  198,  199.  78  Conn.  715. 

2  Rev.  St.  p.  809,  |  87,  making  it  the 
duty  of  a  court  in  which  a  judgment  had 
been  rendered  in  an  "action**  of  ejectment  to 
vacate  the  same  and  grant  a  new  trial  on 
the  application  ot  the  party  against  whom 
the  judgment  was  rendered,  cannot  be  con- 
strued to  include  a  case  in  which  the  con- 
troversy had  been  submitted  without  action 
by  the  agreement  of  the  parties;  such  a 
proceeding  is  not  an  "action"  within  the 
meaning  of  the  statute.  Lang  v.  Ropke,  8 
N.  Y.  Super.  Ct  (1  Duer)  701,  702. 

Attaolmieiit  pTOceedinss. 

The  term  **action'*  is  a  comprehensive 
one,  and  is  applicable  to  almost  any  proceed- 
ing in  a  court  of  justice  by  which  an  indi- 
vidual pursues  that  remedy  which  the  law 
affords  him.  Thus  it  includes  an  attachment 
proceeding.  Gibson  v.  Sidney,  69  N.  W.  314, 
315,  50  Neb.  12;  Jordan  v.  Dewey,  59  N.  W. 
88,  89,  40  Neb.  639. 

The  term  "action**  includes  proceedings 
by  foreign  attachment.  Allen  v.  Partiow,  8 
S.  0.  (3  Rich.)  417,  41& 

Case  synonyntons. 

There  is  no  distinction  between  the  term 
"action**  as  usually  employed  by  the  mem- 
bers of  the  profession  and  writers  on  law, 
and  the  word  "case**  in  Rev.  Code,  c.  106, 
§  12,  providing  that  it  shall  not  be  necesaary 
to  set  forth  in  any  manner  the  place  in 
which  an  act  is  done,  unless  from  the  nature 
of  the  case  the  place  may  be  material.  A 
case  as  here  referred  to  and  the  word  em- 
ployed Imports  means  a  civil  action  of  some 
form  and  nature  between  two  or  more  par^ 
ties  in  a  court  of  law,  either  decided  or  still 
pending,  which  may  be  of  different  kinds; 
but  the  first  and  most  prominent  distinction 
between  them,  when  they  differ  from  each 
other,  is  the  form  and  legal  nature  of  the 
action  in  which  the  case  is  instituted,  and 
the  best  general  indication  of  this  distinction 
IB  the  nature  of  these  different  cases  in  courts 


of  law  is  the  different  forms  of  action  In 
which  they  are  commenced.  The  pleadings 
also  vary  very  considerably  In  these  various 
actions  and  cases  at  common  law,  with  the 
several  forms  of  action  appropriately  adapt- 
ed to  them,  and  with  the  issues  of  fact  as 
well  as  law  Joined  and  presented  in  the 
pleadings;  but,  whatever  may  be  the  form 
of  the  action,  or  the  difference  of  the  plead- 
ings in  it  from  those  in  any  other  action, 
each  is  alike  usually  termed  a  "case"  or  an 
"action  at  law,**  and  usually  Import  one  and 
the  same  thing.  Parvis  v.  Truaz,  32  Ati. 
1050,  1051,  7  Houst  575. 

As  oause  of  aotion. 

The  word  "action,''  as  used  in  the  law 
of  1853  relating  to  the  competency  of  a  wit- 
ness "when  one  of  the  parties  to  such  action 
has  deceased,**  is  used  as  an  equivalent  ex- 
pression to  the  "cause  of  action,**  and  in 
common  parlance  It  is  not  uncommon  to 
speak  of  "action**  when  in  strictness  we  mean 
the  "cause  of  action.**    Kimball  v.  Baxter*! 

Estate,  27  Vt  (1  WiUiams)  628.  631. 

• 

The  marked  distinction  that  exists  be- 
tween the  word  "suit,**  "cause,**  or  "action," 
and  the  words  "cause  of  action,'*  is  sharply 
presented  in  Koon  v.  Nichols,  85  111.  155. 
It  is  there  said:  "The  word  'cause'  here 
means  the  particular  suit  in  which  the  order 
is  made;  not  that  the  cause  of  action  shall 
be  considered  as  abandoned,  but  only  that 
such  particular  suit  shall  be  considered  as 
abandoned,  and  no  further  action  shall  be 
had  thereon.**  Thus,  Prac.  Act,  |  23,  au- 
thorizing the  allowance  of  amendments  chan- 
ging the  form  of  action,  and  In  any  matter, 
either  of  form  or  of  substance,  in  any  plead- 
ing or  proceeding,  which  may  enable  plaintiff 
to  sustain  the  action  or  the  claim  for  which 
it  was  Intended  to  be  brought,  and  provid- 
ing that  the  adjudication  of  the  court  allow- 
ing an  amendment  shall  be  conclusive  evi- 
dence of  the  identity  of  the  action,  does  not 
apply  to  amendments  setting  up  new  causes 
of  action.  Fish  v.  FarweU,  43  N.  E.  367, 
372,  160  111.  236. 

Certiorari* 

A  certiorari  is  no  more  an  action  than 
a  writ  of  error,  but  is  a  special  proceeding. 
People  V.  Oswego  County  Court  of  Sessions 
(N.  Y.)  2  Thomp.  &  O.  481,  438. 

Cliaiise  of  Temie. 

An  "action**  is  the  lawful  demand  of 
one*s  right  in  a  court  of  justice.  3  Bl.  Comm. 
116.  It  is  defined  as  the  legal  and  formal 
demand  of  one*s  rights  from  another  person 
or  party,  made  and  insisted  on  in  a  court  of 
justice.  The  mere  change  of  venue  of  a 
local  action  to  a  newly  organized  county 
within  which  the  land  is  situated  does  not 
affect  the  action.  Bookwalter  v.  Conrad,  39 
Pac.  573,  575,  15  Mont  464. 
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Oondemnatlon  prooeedincs* 

A  proceeding  to  condemn  land  for  a  rail- 
road right  of  .way  is  not  a  special  proceed- 
ing, but  a  ciYil  action.  State  t.  Rowe,  65 
S.  W.  463,  464.  69  Ark.  642. 

In  this  state  an  action  for  a  proceeding 
to  assess  the  amount  of  Just  compensation 
for  private  property  taken  for  public  uses 
is  not  an  action.  Kennebec  Water  Dlst  y. 
City  of  WatervlUe,  52  Atl.  774,  780,  96  Me. 
234. 

Contempt  proeeedlnss. 

Appeal  liaw  1891,  $  1,  proYiding  that  a 
Judgment  or  order  in  a  civil  action,  or  in 
a  special  proceeding,  may  be  removed  to  the 
Supreme  Court  by  appeal,  and  section  24 
providing  that  an  official  order  affecting  a 
substantial  right  made  In  the  special  proceed- 
ings may  be  reviewed  on  appeal,  does  not 
include  an  order  adjudging  a  defendant  guilty 
of  contempt  in  disobeying  an  injunction,  such 
proceeding  being  purely  of  a  criminal  nature, 
and  Its  object  being  exclusively  to  vindicate 
the  anthority  of  the  court.  State  ▼.  Davis, 
61  N.  W.  942,  945,  2  N.  D.  461. 

Code^  I  416,  providing  that  civil  actions 
shall  be  commenced  by  the  service  of  sum- 
mons, does  not  include  an  application  by  the 
receiver  of  taxes  of  the  city  of  New  York 
for  the  enforcement  of  a  tax  on  personal 
property,  which  was  commenced  by  an  order 
to  show  cause  why  defendant  should  not 
be  committed  for  contempt,  and  was  not 
commenced  by  the  service  of  summons,  but 
such  an  application  constituted  a  special  pro- 
ceeding within  the  meaning  of  Code,  §  3334, 
providing  that  every  proceeding  which  did 
not  constitute  an  ordinary  prosecution  in  a 
court  of  justice  by  one  party  against  another 
for  the  enforcement  or  protection  of  a  right, 
or  the  redress  or  prevention  of  a  wrong,  or 
the  punishment  of  a  public  offense,  was  a 
special  proceeding.  McLean  v.  Jephson  (N. 
Y.)  18  N.  Y.  Supp.  834,  835. 

ControYersy  s jBonymoiis. 

Under  Code,  c.  130,  fi  23.  providing  that 
all  persons  to  any  civil  action,  suit,  or  pro- 
ceeding shall  be  competent  witnesses  for  or 
against  each  other  in  the  same  manner  as 
other  witnesses,  except  that  the  husband 
shall  not  be  examined  for  or  against  his 
wife  or  the  wife  for  or  against  her  hus- 
band, except  In  an  "action  or  suit'*  between 
the  husband  and  wifie,  it  was  held  that  the 
words  "action"  and  "suit"  are  8ynon3'mou8 
with  "controversy,"  and  cannot  be  construed 
as  merely  designating  the  particular  mode  in 
which  the  controversy  may  be  presented  to 
the  court  by  action  or  suit,  and,  in  order  to 
exclude  either  the  husband  or  wife  as  a  wit- 
ness, the  controversy,  in  whatever  form  pre- 
sented, must  be  between  the  husband  and 
wife,  and  does  not  Include  a  controversy 
between  a  stranger  and  the  husband  and 


wife.    Anderson  v.  Snyder,  21  W.  Va.  682. 
645. 

CoaaterolAiia  and  set-off. 

The  term  "action,"  as  used  in  the  nego- 
tiable instruments  law,  Includes  counterclaim 
and  set-off.  Rev.  Laws  Mass.  1902,  p.  562, 
c.  73,  S  207;  Code  Supp.  Va.  1898,  S  2841a; 
Bates'  Ann.  St.  Ohio  1904,  i  3178;  Ann.  Codes 
&  St  Or.  1901,  S  4592;  N.  D.  Negotiable  In- 
struments Law,  1 191;  Rev.  Codes  N.  D.  1899. 
I  1060. 

In  R.  S.  Conn,  tit  31,  S  3,  providing  that 
no  "action"  shall  be  brought  for  the  recovery 
of  a  claim  or  debt  of  more  than  six  years* 
standing,  the  word  "action"  will  not  be  con- 
strued in  a  narrow  and  technical  sense,  as 
applying  only  to  a  demand  made  by  a  plain- 
tiff, but  extends  also  to  a  plea  of  set-off, 
since  such  set-off  is  as  much  a  claim  as  it 
would  be  if  the  party  attempted  to  enforce 
it  by  direct  suit  Appeal  of  Hart  82  Conn. 
520,  539. 

Oriminal  vroseeiitloii. 

"An  'action'  is  defined  to  be  the  legal 
demand  of  one's  rights,  or  the  form  given 
by  law  for  the  recovery  of  that  which  Is  due.' 
A  criminal  prosecution,  although  instituted 
by  an  Individual,  is  not  In  any  sense  an  ac- 
tion between  the  person  instituting  it  and 
the  prisoner."  Harger  v.  Thomas,  44  Pa.  (8 
Wright)  128,  130,  84  Am.  Dec.  422. 

Rev.  Laws,  p.  614,  |  1,  provides  that  the 
mayor,  recorder,  aldermen,  and  common 
council  may  make  and  limit  and  Impose  a  tax 
or  reasonable  fee  and  amercements  against 
all  and  upon  all  who  shall  offend  against 
their  laws,  and  tlie  said  mayor,  recorder,  or 
either  of  the  said  aldermen  shall  and  may 
have  and  take  cognizance  before  them  of  all 
or  any  "action"  brought  for  a  breach  of  any 
of  the  said  laws.  It  was  held  that  the  word 
"action"  meant  "action"  in  its  broader  sense, 
including  Information,  complaint,  conviction. 
etc,  and  meant  no  more  than  that  the  mag- 
istrate may  hear,  try,  and  determine  any 
complaint  or  Information  for  a  breach  of  the 
law,  convict  the  offender  thereof,  and  there- 
upon adjudge  the  proper  fine  or  amercement 
and  was  not  used  in  the  sense  of  a  civil  ac- 
tion. Weeks  v.  Forman,  16  N.  J.  Law  (1 
Har.)  237,  243. 

Under  the  definition  of  "action"  in  Code 
Civ.  Proc.  S  3333,  though  the  Code  of  Crim- 
inal Procedure  has  no  express  provision  au- 
thorizing the  reading  on  a  second  trial  of  the 
evidence  of  a  witness  since  deceased,  Code 
Civ.  Proc.  S  830,  authorizing  the  reading  of 
such  testimony  taken  In  an  "action."  renders 
it  admissible,  the  word  "action"  Including  a 
criminal  prosecution.  People  v.  Elliott  64 
N.  E.  837,  172  N.  Y.  146,  60  L.  R.  A.  818. 

Au  "action"  is  the  formal  demand  of 
one's  rights  from  another  person  or  party. 
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made  and  Insisted  on  in  a  court  of  justice. 
In  a  quite  common  sense  ''action"  includes  all 
the  formal  proceedings  in  a  court  of  Justice 
attendant  upon  the  demand  of  a  right  made 
by  one  person  or  party  of  another  in  such 
court,  including  an  adjudication  upon  the 
right,  and  its  enforcement  or  denial  by  the 
court  Bouvier.  A  dvll  action  is  one  of  those 
actions  which  have  for  their  object  the  re- 
covery of  private  or  civil  rights  or  of  com- 
pensation for  their  infraction,  and  a  crlmhial 
action  is  one  of  those  actions  prosecuted  in 
a  court  of  justice  in  the  name  of  the  govern- 
ment against  one  or  more  individuals  accused 
of  a  crime.  Hence  both  civil  and  criminal 
actions  are  Included  within  the  term  "ac- 
tion," but  as  used  In  Laws  1899,  p.  53,  pro- 
viding that  all  actions  commenced  before  a 
justice  of  the  peace  shall  be  brought  in  the 
justice's  court  in  the  prednct  in  which  one 
or  more  of  the  defendants  reside,  the  term 
"action"  will  be  held  not  to  Include  criminal 
actions,  but  applicable  alone  to  civil  actions. 
State  T.  Schomber,  63  Pac.  221,  222,  23  Wash. 
573. 

The  word  "actions"  may  include  both 
civil  and  criminal  proceedings,  so  that  as 
used  In  the  statute  creating  Oklahoma  Ter- 
ritory, which  preserves  to  the  United  States 
court  previously  having  jurisdiction  thereof 
all  actions  commenced  or  crimes  committed, 
the  word  "actions"  would  include  criminal 
cases,  and  hence  would  indicate  that  the  ex- 
pression "crimes  committed"  did  not  mean 
criminal  actions.  Caha  v.  United  States,  14 
Sup.  Ct  513,  514,  162  U.  S.  211.  38  L.  Bd.  415. 

Divorce  pTOoeedinss. 

The  term  "action,"  as  used  In  Civ.  Code, 
S  1,  providing  that  there  shall  be  no  distinc- 
tion in  pleading  and  practice  between  "ac- 
tions" at  law  and  suits  In  equity,  and  there 
shall  be  but  one  form  of  "action,"  which  shall 
be  denominated  a  "civil  action,"  includes  an 
action  for  divorce.  Evans  v.  Evans,  5  N.  E. 
24,  27,  105  Ind.  204. 

Eleotlon  contest. 

Rev.  Code,  §  75,  c.  31,  declares  that  In 
all  actions  the  party  in  whose  favor  judg- 
ment shall  be  given  is  entitled  to  costs.  Held, 
that  a  contested  sheriff's  election  is  not  an 
"action"  within  the  meaning  of  the  word  as 
used  in  the  statute.  Patterson  v.  Murray,  53 
N.  C.  278,  279. 

Equity  prooeedinss. 

The  word  "action"  has  a  legal  significa- 
tion, and  does  not  apply  to  a  suit  or  proceed- 
ing in  equity.  Mynes  v.  Mynes,  35  S.  E.  935, 
940,  47  W.  Va.  681. 

The  term  "action,"  as  used  In  Pub.  St 
c.  189,  S  8,  and  chapter  205,  S  9,  which  pro- 
vides that  no  "action"  shall  be  brought 
against  an  executor  or  administrator  In  his 
official  capacity  within  one  year  after  the 


will  shall  be  proved  or  administration  grant- 
ed, except  for  certain  specific  causes,  applies 
only  to  actions  at  law,  and  not  to  suits  in 
equity.  Stone  t.  Corcoran,  ^  Atl.  781,  17 
R.  I.  759. 

**The  term  'action*  Is  never  properly  ap- 
plied to  a  suit  in  equity,  nor  Is  a  'suit'  a  prop- 
er designation  for  an  action  of  account." 
Mahar  v.  O'Hara,  9  111.  (4  Glim.)  424,  429. 

"An  action  Is  an  ordinary  proceeding  In 
a  court  of  justice  by  which  a  party  prose- 
cutes another  party  for  the  enforcement  or 
protection  of  a  right,  the  redress  or  preven- 
tion of  a  wrong."  This  definition  embraces 
suits  In  equity  for  relief,  as  well  as  actions 
at  law.    Tate  v.  Powe,  ©4  N.  O.  644»  646. 

Code,  §  2934,  authorizes  a  new  action 
within  one  year  after  abatement  of  a  former 
action  seasonably  commenced  or  reversal  or 
a  judgment  on  the  ground  not  precluding 
a  new  action  for  the  same  cause.  It  is  held 
that  the  word  "action"  as  so  used  applies 
only  to  actions  at  law,  and  not  to  equitable 
proceedings;  this  being  evidenced  from  the 
fact  that  other  terms  In  the  section  are  terms 
which  are  peculiar  to  actions  of  law,  and  are 
wholly  inapplicable  to  suits  In  equity.  Dawes 
V.  New  York,  P.  &  N.  R.  Co.,  82  S.  B.  778,  96 
Va.  733. 

In  holding  that  Pub.  St  c.  189,  S  8,  and 
chapter  205,  §  9,  fixing  periods  of  limitations 
as  to  "actions"  against  executors  and  admin- 
istrators, were  applicable  to  a  suit  in  equity 
brought  by  a  creditor,  the  courts  say  that  it 
is  a  familiar  doctrine  that  suits  in  equity  are 
not  within  the  letter  of  the  statutes  of  limi- 
tation, but  these  in  terms  relate  to  legal 
remedies  only;  courts  of  equity,  though  re- 
garding themselves  as  bound  by  the  statutes, 
applying  them  rather  by  way  of  analogy,  and 
with  less  strictness  where  equities  are  In- 
volved than  do  courts  of  law.  Warren  ▼. 
Providence  Tool  Co.,  35  Atl.  1041,  1042,  19 
R.  I.  656. 

The  term  "action,"  as  used  In  statutes 
prescribing  periods  within  which  civil  actions 
may  be  commenced.  Includes  actions  equita- 
ble as  well  as  legal.  Smith  v.  Richmond,  19 
Cal.  476,  481;  Lux  ▼.  Haggln,  10  Pac.  674, 
677,  69  Cal.  255;  Humphrey  v.  Carpenter,  S9 
Minn.  115,  116,  39  N.  W.  67. 

Rev.  St  S  4962,  declaring  that  no  per- 
son shall  maintain  an  "action"  for  the  In- 
fl*lngement  of  a  copyright,  unless  he  shall 
give  notice  of  such  right  by  inserting  in  each 
copy  or  every  edition  published  a  statement 
of  such  copyright  of  a  certain  prescribed 
form,  means  an  "action"  either  at  law  or  In 
equity.  Thompson  v.  Hubbard,  9  Sup.  Ct 
710,  719,  131  U.  S.  123,  33  L.  Ed.  76. 

A  statute  authorizing  "dvll  actions"  does 
not  use  the  term  "action"  as  applying  exclu- 
sively to  an  "action  at  law,"  in  contradis- 
tinction to  a  suit  in  equity,  but  Includes  both 
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actions  at  law  and  anlta  in  equity,  and  is 
used  only  to  distinguish  proceedings  insti- 
tuted for  the  purpose  of  enforcing  a  private 
right  or  redressing  a  prirate  wrong  from  pro- 
ceedings instituted  to  punish  crimes.  Fen- 
stermacher  v.  State,  25  Paa  142,  143,  19  Or. 
504. 

Code  ClT.  Proc.  I  547,  providing  that  a 
judge  shall  not  act  as  such  in  an  "action  or 
proceeding"  to  which  he  is  a  party  or  inter- 
ested, refers  to  actions  and  proceedings  in 
courts  of  Justice,  as  provided  for  In  the  Code. 
First  Nat  Bank  v.  Roberts,  23  Pac.  718,  721, 
9  Mont  323. 

Comp.  Laws,  |  1318,  which  provides  that 
in  any  action  brought  on  negotiable  paper 
given  on  a  usurious  consideration,  if  the 
plaintiff  becomes  a  bona  fide  purchaser  of  the 
paper  before  it  becomes  due  he  will  be  enti- 
tled to  recover,  unless  he  had  notice  of  the 
usury,  construed  to  include  suits  in  equity  as 
well  as  actions  at  law.  Coatsworth  v.  Barr, 
11  Mich.  199. 

The  word  "actions,"  as  used  in  the  stat- 
ute regulating  Jurisdiction  of  circuit  and  su- 
preme courts  of  Michigan,  Is  not  used  in  a 
limited  or  technical  sense,  but  it  is  used  in 
its  largest  sense,  and  includes  all  civil  ac- 
tions, whether  cases  at  law  or  in  equity,  be- 
ing intended  to  distinguish  between  civil  ac- 
tions and  criminal  prosecutions.  Scott  v. 
Smart's  Bx'rs,  1  Mich.  295,  297. 

The  term  "action,"  as  used  in  Act  April 
15,  1869,  providing  tliat  interest  shall  not 
disqualify  a  party  as  a  witness,  but  that 
such  statute  shall  ha^e  no  application  to 
"actions"  by  or  against  executors,  adminis- 
trators, etc.,  construed  to  "embrace  civil  pro- 
ceedings, whatever  their  form,  as  well  as 
'actions'  technically  so  called."  Taylor  v. 
Kelly,  80  Pa.  95,  98;  Appeal  of  McBrlde,  72 
Pa.  (22  P.  F.  Smith)  480,  483. 

The  words  "action"  and  "suit,"  as  used 
hi  Code,  S  69,  providing  that  the  distinction 
between  "actions"  and  "suits"  heretofore  ex- 
isting is  abolished,  mean  the  formal  meth- 
ods of  pursuing  and  establishing  rights,  and 
the  actual  or  substantial  difference  between 
legal  and  equitable  causes  of  action,  and  the 
various  forms  of  relief  applicable  to  each,  are 
not  disturbed  by  the  statute.  Marsh  v.  Ben- 
son (N.  Y.)  19  How.  Prac.  415,  419. 

The  term  "action,"  as  used  in  Code,  i 
227,  providing  that  in  actions  for  the  recov- 
ery of  money  plaintiff  shall  be  entitled  to  a 
writ  of  attachment,  includes  an  action  to  en- 
force a  contract  of  sale  made  for  the  plain- 
tiff's benefit  and  to  recover  the  purchase  mon- 
ey contracted  to  be  paid  thereby,  since  by 
Code,  S  69,  the  distinction  previously  existing 
betvreen  actions  at  law  and  suits  in  equity 
was  abolished,  and  there  now  exists  but  one 
form  of  action,  denominated  a  "civil  action," 
and,  when  the  word  "action"  is  used  in  re- 


lation to  attachments,  it  must  be  deemed  to 
include  all  civil  actions  both  at  law  and  in 
equity.  Corson  v.  Ball  (N.  Y.)  47  Barb.  452, 
453. 

The  word  "action,"  as  used  in  2  Starr  & 
a  Ann.  St  lil.  p.  2642,  c.  83,  par.  25,  which 
provides  that  in  any  of  the  actions  specified 
in  any  of  the  sections  of  the  act,  if  Judgment 
shall  be  given  for  plaintiff  and  shall  be  re- 
versed by  writ  of  error  or  on  appeal,  or  if 
plaintiff  be  nonsuited,  then,  if  the  time  lim- 
ited for  bringing  such  action  shall  have  ex- 
pired during  the  pendency  of  the  suit,  plain- 
tiff may  commence  a  new  action  within  a 
year  after  such  Judgment  reversed  or  given 
against  the  plaintiff,  is  not  limited  to  actions 
at  law,  but  includes  suits  in  equity;  and 
hence,  where  plaintiff  was  nonsuited  in  a 
chancery  suit,  and  limitations  ran  against  his 
claim,  he  was  entitled  to  commence  an  action 
at  law  on  the  claim  within  a  year  after  the 
entry  of  the  nonsuit.  Lamson  v.  Hutchings 
(U.  S.)  118  Fed.  321,  824,  55  O.  C.  A.  245. 

Bs  parte  pvooeedincs* 

"The  vital  idea  of  an  action,"  as  given 
by  Bouvier,  **is  a  proceeding  on  the  part  of 
one  person  as  actor  against  another  for  the 
infringement  of  the  right  of  the  first  in  the 
manner  prescribed  by  law."  There  can  be  no 
action  unless  there  is  not  only  a  petitioner 
or  complainant  but  a  respondent  or  defend- 
ant and  an  ex  parte  proceeding  is  not  an 
"action"  within  the  meaning  of  a  statute  re- 
lating to  actions.  Jones  v.  Bank  of  Leadville, 
17  Pac  272,  273,  279,  10  Colo.  464. 

Foreolosaro  of  lien  or  eontraet. 

Code  Civ.  Proc.  S  829,  providing  that  "on 
the  trial  of  an  action"  the  surety  interested 
shall  not  be  examined  on  his  own  behalf 
against  the  administrator  of  a  deceased  per- 
son, includes  the  trial  of  a  cause  brought  to 
foreclose  and  collect  the  amount  due  on  a 
land  contract.  Parks  v.  Andrews,  10  N.  Y. 
Supp.  344-346,  56  Hun,  391. 

Code  Civ.  Proc  §  414,  subd.  4,  provides 
that  the  word  "action"  contained  in  this 
chapter  is  to  be  construed,  when  it  is  neces- 
sary so  to  do,  as  including  a  special  proceed- 
ing or  any  proceeding  thereafter  in  an  action. 
Thus,  a  proceeding  to  enforce  a  mechanic's 
lien  will  be  included.  Gee  v.  Torrey,  28  N. 
Y.  Supp.  239,  241,  77  Hun,  23. 

Code,  I  2,  defines  an  "action"  to  be  an 
ordinary  proceeding  in  a  court  of  Justice  by 
which  a  party  prosecutes  another  party  for 
the  enforcement  or  protection  of  a  right,  the 
redress  or  prevention  of  a  wrong,  or  the  pun- 
ishment of  a  public  offense,  and  section  3 
enacts  that  every  other  remedy  is  a  special 
proceeding.  Held,  that  a  proceeding  under 
and  as  prescribed  by  the  mechanic's  lien  law 
of  1851  for  the  city  and  county  of  New 
York  (chapter  513,  Laws  1851,  as  amended  by 
chapter  404,  Laws  1855)  for  the  enforcement 
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of  a  Hen  was  not  an  action,  but  a  special 
proceeding.^Hallahan  v.  Herbert,  57  N.  Y. 
409.413. 

As  the  term  is  nsed  in  Laws  1864,  c.  402, 
limiting  the  taxable  cost,  exclusive  of  dis- 
bnrsements.  In  "actions  at  law"  on  contract 
to  $25,  it  includes  personal  actions  on  con- 
tract tbe  judgments  in  which  are  enforced  by 
execution,  though  to  a  certain  extent  they 
may  be  proceedings  in  rem,  which  circum- 
stance does  not  necessarily  divest  them  of 
their  character  of  actions  at  law,  such  as 
actions  to  enforce  mechanics*  liens,  which, 
though  they  possess  some  of  the  characteris- 
tics of  suits  in  equity,  are  not  sufficiently 
marked  to  authorize  a  disregard  of  their  in- 
dicia of  actions  at  law.— Marsh  ▼.  Fraser,  27 
Wis.  590.  597. 

Habeas  corpus* 

An  "action"  is  the  lawful  demand  of 
one's  right  in  a  court  of  justice.  It  is  any 
proceeding  for  the  purpose  of  obtaining  such 
remedy  as  the  law  allows,  and  under  such 
definition  a  proceeding  upon  habeas  corpus 
is  in  the  nature  of  an  action.  State  v.  New- 
ell, 34  Pac.  28,  29,  13  Mont  302. 

An  action  is  an  ordinary  proceeding  in  a 
court  of  justice  by  which  a  party  prosecutes 
another  party  for  the  enforcement  or  protec- 
tion of  a  right  Unless  the  state  is  the  plain- 
tiff, and  the  proceeding  is  against  the  defend- 
ant for  the  punishment  of  a  criminal  offense, 
it  is  a  civil  action,  so  that  a  writ  of  habeas 
corpus  is  a  civil  action.  State  v.  Huegin,  85 
N.  W.  1040,  1053,  110  Wis.  309. 

Highway  prooeedlns. 

Act  April  1,  1874,  provides  that  appeals, 
writs  of  error,  and  certiorari,  to  be  effective, 
must  be  taken  within  two  years  after  "any 
judgment  in  any  real,  personal  or  mixed  ac- 
tion." Held,  that  the  words  **judgment"  and 
"action"  were  to  be  used  in  their  compre- 
hensive rather  than  in  their  strictly  technical 
sense,  embracing  decrees  and  orders  in  the 
nature  of  judgments,  and  including  proceed- 
ings to  vacate  and  relocate  a  township  road. 
In  re  Road  In  Salem  Tp.,  103  Pa.  250,  254,  40 
Leg.  Int  375. 

The  word  "action"  as  employed  in  Rev. 
St  c.  1,  I  5,  providing  that  actions  pending 
at  the  time  of  the  passage  or  repeal  of  an  act 
are  not  affected  thereby,  does  not  include  a 
petition  pending  before  the  county  commis- 
sioners for  gates  at  a  railroad  crossing,  found- 
ed on  chapter  51,  §  34.  Grand  Trunk  Ry.  of 
Canada  v.  Cumberland  County  Cora'rs,  33 
Atl.  988,  88  Me.  225. 

Rev.  St  c.  1,  §  3,  providing  that  "ac- 
tions** pending  at  the  time  of  the  passage  or 
repeal  of  an  act  should  not  be  affected  there- 
by, construed  not  to  include  a  petition  for  the 
location  of  a  highway,  pending  before  a  board 


of    county    commissioners.    Inhabitants    of 
Webster  v.  County  Com'rs,  63  Me.  27,  29. 

Insolveney  prooeedinss* 

Civ.  Code,  SS  2406,  2468,  requiring  part- 
nerships doing  business  in  the  state,  under  a 
designation  not  showing  the  names  of  the 
persons,  to  file  a  certificate  with  the  clerk  be- 
fore they  shall  be  allowed  to  maintain  an  "ac- 
tion," does  not  include  proceedings  in  insol- 
vency, since  they  are  special  proceedings, 
and  are  not  actions.  In  re  Dennery,  26  Pac. 
639,  640,  89  Cal.  101. 

Rev.  St  c.  21,  I  8.  providing  that  "ac- 
tions" pending  at  the  time  of  the  passage 
or  repeal  of  an  act  shall  not  be  affected  there- 
by, does  not  Include  proceedings  in  insol- 
vency. Inhabitants  of  Belfast  v.  Fogler,  71 
Me.  403,  404. 

Mandamus. 

In  Gen.  St  tit  1,  |  189,  which  provides 
that  whenever  any  action  at  law  shall  be 
tried  by  the  superior  court  without  a  jury  the 
court  shall,  upon  the  motion  of  either  party, 
find  the  facts  upon  which  its  judgment  is 
rendered,  the  term  "action  at  law"  includes 
a  proceeding  by  mandamus.  State  v.  New 
Haven  & '  Northampton  Co.,  41  Conn.  134, 
137.  See,  also.  City  of  Roodhouse  v.  Briggs 
(111.)  62  N.  B.  778;  Kentucky  v.  Dennlson,  66 
U.  S.  (24  How.)  66,  97,  16  L.  Ed.  717. 

A  mandamus  proceeding  is  an  "action 
at  law,"  and  it  is  therefore  governed  by  the 
same  rules  of  pleading  that  are  applicable  to 
other  actions  at  law.  People  v.  Board  of 
Trade  of  City  of  Chicago,  62  N.  B.  196,  193 
III.  577;  Dement  ▼.  Rokler,  19  N.  B.  83,  39, 
126  111.  174. 

A  proceeding  on  mandamus,  where  there 
has  been  a  return  and  the  suit  has  gone  to 
pleadings  and  a  trial  thereon  has  been  had, 
is  not  a  special  proceeding,  but  an  **action,'* 
under  the  Code  of  New  York.  People  t. 
Lewis  (N.  y.)  28  How.  Prac.  159,  172. 

Motion  for  Judgment. 

A  motion  for  judgment  under  the  provi- 
sions of  a  statute  is  an  action,  and  as  such 
is  embraced  within  the  provisions  of  the  stat* 
ute  defining  the  term  "action."  Banks  v. 
Brown,  12  Tenn.  (4  Yerg.)  198,  199. 

Petition  for  new  triaL 

A  suit  or  action  Is  a  legal  demand  of 
one's  right  But  a  petition  for  a  new  trial, 
like  a  motion  for  the  same  object,  is  not  an 
action.  It  demands  nothing,  but  simply  asks 
permission  to  review  a  cause  already  decid- 
ed.    Magill  V.  Lyman,  6  CV>nn.  59,  61. 

Petition  to  vacate  Jndgment* 

A  petition  to  vacate  a  judgment  and 
for  a  new  trial,  though  in  one  sense  a  mere 
incident  to  the  original  action,  is  yet  to  be 
considered  as  being  to  a  very  great  extent  of 
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the  nature  of  a  suit  in  equity  to  vacate  or 
set  aside  a  Judgment  for  fraud  or  otherwise, 
and  rising  nearly  or  quite  to  the  dignity  of 
an  action.  PuIIenwlder  y.  Swing,  1  Pac. 
300»  301,  80  Kan.  15. 

Probate  proeeedins. 

Under  Code  Civ.  Proc.  I  2223,  providing 
that  an  action  is  an  ordinary  proceeding  for 
the  enforcement  and  protection  of  a  right 
and  the  redress  of  a  wrong,  and  that  every 
other  remedy  is  a  special  proceeding,  the 
statutory  proceeding  in  the  superior  court  to 
determine  the  heirship  of  certain  claimants  is 
a  special  proceeding.  Smith  v.  Westerfleld, 
26  Pac.  206,  207,  88  Cal.  374. 

Code,  SS  2265-2603,  declaring  that  actions 
commenced  by  or  against  a  personal  repre- 
sentative of  the  decedent  may  be  prosecuted 
against  any  succeeding  executor  or  adminis- 
trator, Includes  a  claim  filed  under  order  of 
court  against  the  estate  of  another  decedent 
Reynolds  v.  Crook,  11  South.  412,  414,  95  Ala. 
570. 

By  Code  Civ.  Proc.  |  21,  an  action  is  de- 
fined to  be  an  ordinary  proceeding  in  a  court 
of  justice  by  which  one  party  prosecutes  an- 
other for  the  enforcement  of  a  right,  the  re- 
dress or  prevention  of  a  wrong,  or  the  punish- 
ment of  a  public  offense.  Under  such  stat- 
ute a  proceeding  to  set  aside  the  probate  of  a 
will  is  not  an  action,  though  section  363  pro- 
vides that  the  word  "action"  shall  be  con- 
strued, whenever  necessary,  as  including  an 
artSon  or  proceeding  of  a  civil  nature.  In  re 
Jeseph*3  Estate,  50  Pac.  768,  118  Cal.  660. 

Under  Code,  $  2505,  providing  that  an 
actios  is  a  proceeding  for  the  enforcement  or 
protection  of  a  private  right  or  the  preven- 
tion or  redress  of  a  private  wrong,  the  term 
"action"  does  not  include  proceedings  for 
the  appointment  of  a  guardian.  Lawrence  v. 
Thomas,  51  N.  W.  11,  84  Iowa,  362. 

"Action,"  which,  as  defined  In  Rev.  St 
1898,  S  2.595,  is  an  ordinary  proceeding  in  a 
court  of  justice  by  which  a  party  prosecutes 
another  for  the  enforcement  of  a  right,  the 
redress  or  prevention  of  a  wrong,  or  the  pun- 
ishment of  a  public  offense,  does  not  include 
an  application  for  the  appointment  of  a 
guardian  for  one  alleged  to  be  insane,  but  it 
is  '^special  proceedings,"  which  latter  term  is 
expressly  provided  in  section  2596  to  Include 
all  remedies  other  than  actions.  In  re  Welch, 
84  N.  W.  550,  552,  108  Wis.  387. 

The  term  "action"  in  Gen.  St.  §  1094,  pro- 
viding that,  in  actions  by  or  against  the  rep- 
resentatives of  a  decedent,  entries  of  mem- 
oranda of  his  relative  to  matters  in  issue  are 
admissible,  does  not  include  an  appeal  from 
the  probate  decree  admitting  the  will  to  pro- 
bate. Appeal  of  Barber,  27  Atl.  97^-981,  63 
Conn,  393,  22  L.  R.  A.  90. 

The  term  "action,"  as  used  in  the  title 
of  an  act  and  its  subsequent  provisions  de- 


claring that  the  statute  of  limitations  shall 
only  begin  to  run  in  respect  to  "such  actions" 
after  the  happening  of  a  certain  contingency, 
does  not  apply  to  special  proceedings  in  sur- 
rogates' courts.  In  re  Perry's  Estate,  16  N. 
y.  Supp.  535,  537,  2  Con.  Sur.  536. 

The  vital  idea  of  an  "action"  is  the  pro- 
ceeding on  the  part  of  one  party  as  actor 
against  another  for  the  infringement  of  some 
right  of  the  first  before  a  court  of  Justice  in 
the  manner  prescribed  by  the  court  or  law. 
The  contest  of  a  will  is  not  an  action.  The 
thing  before  the  court,  and  about  which  it 
was  to  judicially  inquire,  was  a  paper,  in 
form  a  testamentary  disposition  of  property. 
If  it  was  a  will,  certain  legal  consequences 
would  follow.  If  it  was  not  a  will,  certain 
other  legal  consequences  would  follow. 
Clough  T.  Clough,  51  Pac.  513,  515,  10  Colo. 
App.  438. 

Under  Code  Civ.  Proc.  i  414,  subd.  4,  pro- 
viding that  the  word  "action"  contained  in 
the  chapter  relating  to  the  time  for  enfor- 
cing a  civil  remedy  is  to  be  construed  as  in- 
cluding special  proceedings  so  to  do,  a  spe- 
cial proceeding  in  a  surrogate's  court  to  ob- 
tain payment  of  a  Judgment  from  a  deced- 
ent's estate  Is  an  action  on  the  judgment, 
within  the  meaning  of  the  statute  of  limita- 
tions. In  re  Morton's  Estate,  23  N.  Y.  Supp. 
11.04,  1107,  70  Hun,  61. 

A  demand  for  an  allowance  of  attorney's 
fees  against  an  estate  in  process  of  adminis- 
tration is  considered  an  action  at  law.  Mac- 
Donald  V.  Tittmaun,  70  S.  W.  502,  504,  96 
Mo.  App.  536. 

Quo  warranto. 

An  information  in  the  nature  of  quo 
warranto  is  not  regarded  as  an  action.  It 
Involves  a  dvil  right— that  of  holding  office 
—and  the  relator  may  recover  bis  costs 
against  defendant,  but  it  is  in  the  nature  of  a 
criminal  proceeding.  Everet  ▼.  Boe,  26  N.  J. 
Law  (2  Dutch.)  215,  217. 

The  term  "action,"  as  used  in  Kan.  Code, 
I  652,  embraces  all  proceedings  In  a  court  of 
justice  by  which  a  party  prosecutes  another 
for  the  enforcement  or  protection  of  a  right, 
or  the  redress  or  prevention  of  a  wrong,  or 
the  punishment  of  a  public  offense,  and  In- 
cludes proceedings  in  quo  warranto.  Ames 
V.  State  of  Kansas,  4  Sup.  Ot  437,  442,  111 
U.  S.  449,  28  L.  Ed.  482. 

Laws  Idaho  1st  Sess.  §  601,  authorizing 
any  person  to  Intervene  in  an  action  who  has 
an  Interest  in  the  matter  in  litigation,  by 
the  word  "action"  means  a  civil  action  pure- 
ly, and  does  not  apply  to  a  proceeding  in  quo 
warranto.  .  People  v.  Green,  1  Idaho,  235, 
239. 

Reoovery  of  penalty  or  forfeiture, 

A  civil  action  Is  an  ordinary  proceeding 
in  a  court  of  justice  by  one  party  against  an- 
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other  for  the  enforcement  or  protection  of  a 
private  right  or  the  redress  or  preyention  of 
a  private  wrong.  It  may  also  be  brought  for 
the  recovery  of  a  penalty  or  forfeiture. 
Code,  I  8.  Chandler  v.  Commonwealth,  61 
Ky.  (4  Mete.)  m,  69. 

A  proceeding  to  "amerce"  a  sheriff  for 
neglecting  and  refusing  to  execute  a  special 
writ  of  execution  issued  to  him  la  a  pro- 
ceeding In  the  nature  of  an  action  to  redress 
a  wrong.  The  object  of  the  proceeding  Is  to 
give  the  judgment  creditor  satisfaction  or  a 
penalty  for  the  omission  of  the  official  duty 
of  a  sheriff.  An  action  Is  an  ordinary  pro- 
ceeding In  a  court  of  justice  by  which  a  party 
prosecutes  another  party  for  the  enforcement 
or  protection  of  a  right,  the  redress  or  pre- 
vention of  a  wrong,  or  the  punishment  of  a 
public  offense,  and  hence  a  proceeding  to 
"amerce"  a  sheriff  falls  within  the  provisions 
of  Code,  I  18,  subd.  4,  providing  that  an  ac- 
tion for  a  penalty  or  forfeiture  must  be 
brought  within  one  year,  though  section  18 
does  not  technically  and  strictly  embrace 'a 
proceedings  to  "amerce,"  because  it  refers 
to  civil  actions  exclusively,  but  Its  spirit  and 
intent  does  apply  to  such  a  proceeding.  Ful- 
ler V.  Wells,  Fargo  &  Co.,  22  Pac.  661,  562, 
42  Kan.  561. 

Am  rlglit  of  actloii. 

The  term  "action,"  as  used  in  Code,  I 
9220,  declaring  that  "an  action"  for  the  death 
of  a  father  shall  survive  on  the  death  of  the 
mother  of  the  children,  means  the  right  of 
action.  David  v.  Southwestern  B.  Co.,  41 
Ga.  223,  224. 

Solve  f  aelaa. 

A  scire  facias  is  an  action.  Milsap  v. 
Wlldman,  6  Mo.  425;  Chestnut  ▼.  Chestnut, 
77  111.  346,  349. 

"Action  at  law"  and  "suit  at  law"  are 
synonymous  terms;  they  are  one  and  the 
same  thing;  and  hence  a  scire  facias,  being 
an  action  which  may  be  pleaded  to  as  an  ac- 
tion and  may  be  released  by  the  rules  of  all 
actions,  is  comprehended  within  the  term 
"suit  at  law"  in  a  city  charter,  giving  a  right 
of  appeal  from  the  city  court  to  the  superior 
court  at  the  first  term  to  which  any  suit 
at  law  is  returnable.  White  ▼.  Washington 
School  Dlst.,  45  Conn.  59,  61. 

"Actions  are  to  be  distinguished  from 
those  proceedings,  such  as  writs  of  error, 
scire  facias,  and  the  like,  where,  under  the 
form  of  proceedings,  the  court  and  not  the 
plaintiff  appears  to  be  the  actor.  A  scire  fa- 
das  is  not  an  action."  Heath  v.  Bates,  70 
Ga.  633,  636;  Challenor  v.  Nlles,  78  111.  78, 
79;  Sutton  v.  Cole  (Mo.)  55  S.  W.  1052,  1053. 

The  word  "action,"  as  defined  by  the 
New  York  Code,  is  sufiSclently  comprehensive 
to  include  the  proceeding  by  scL  fa.  to  have 
execution,  etc.  It  Is  a  proceeding  in  a  court 
of  Justice  by  which  plaintiff  prosecutes  de- 


fendant for  the  enforcement  of  a  right;  tfas 
remedy  therefor  given  by  sci.  fa.  to  obtain 
execution  of  the  judgment  Is  superseded  by 
the  provisions  for  an  action  therefor  under 
the  Code.  Cameron  t.  Young  (N.  Y.)  6  How. 
Prac,  372,  373. 

Special  and  statntory  proceedlnKS. 

An  "action,"  defined  by  the  Code  to  be 
an  ordinary  proceeding  in  a  court  of  justice, 
does  not  Include  an  application  by  petition  to 
the  Supreme  Court  under  the  statute  to  com- 
pel a  specific  performance  by  Infant  heirs  of 
a  contract  for  the  sale  of  land  made  by  the 
ancestor,  as  the  statutory  definition  of  an 
"action"  can  hardly  be  held  to  embrace  a 
proceeding  which  is  purely  statutory  and 
new,  and  which  is  conducted  In  no  respect  ac- 
cording to  the  ordinary  forms  of  the  com- 
mon law,  as  is  the  case  of  the  proceeding  in 
question,  which  is  peculiar  and  unknown  to 
our  courts,  except  by  special  statutory  provi- 
sion. Hyatt  V.  Seeley,  11  N.  Y.  (1  Kern.) 
52,55. 

By  Bev.  St  c.  114,  it  is  provided  that  "all 
controversies  which  might  be  the  subject  of 
a  personal  action  at  law  or  of  a  suit  In  eq- 
uity" may  be  submitted  to  the  decision  of  ar- 
bitrators. Held,  that  such  section  did  not 
authorize  the  submission  to  arbitrators  of  a 
claim  under  the  mill  act  (Bev.  St  c.  116)  for 
damage  occasioned  to  land  by  flowing  it  by 
a  milldam,  collectible  under  a  particular  stat- 
utory mode  of  redress,  and  hence  not  a  con- 
troversy which  might  be  the  subject  of  a 
personal  action  at  law  or  of  a  suit  in  equity. 
Henderson  v.  Adams,  59  Mass.  (5  Cush.)  610, 
612. 

A  proceeding  by  a  trustee  to  mortgage 
trust  property  is  a  special  proceeding,  and 
not  an  action.  Losey  v.  Stanley,  81  N.  Y. 
Supp.  950,  953,  83  Hun,  420. 

Pasch.  Dig.  art  4604,  which  provides 
that  limitation  will  be  suspended  on  all  debts 
grounded  upon  contract  In  writing  by  the 
commencement  of  an  "action  or  suit"  within 
four  years  next  after  the  same  could  have 
been  Instituted,  is  not  met  by  the  posting  of 
notices  of  a  trust  sale  by  a  trustee  before  the 
debt  secured  by  the  trust  is  barred,  but  not 
In  time  to  make  the  sale  before  the  bar  of 
limitation  would  be  complete.  Blackwell  T. 
Bamett,  52  Tex.  326-335. 

Section  3333  of  the  Code  of  CivU  Pro- 
cedure provides  that  the  word  "action,"  as 
used  in  the  new  revision  of  the  statutes,  sig- 
nifies an  ordinary  prosecution  in  a  court  of 
justice  by  a  party  against  another  party  for 
the  enforcement  of  a  right,  the  redress  of  a 
wrong,  or  the  punishment  of  a  public  of- 
fense. Section  3334  provides  that  every  oth- 
er prosecution  by  a  party  for  either  of  the 
purposes  specified  In  the  last  section  is  a  spe- 
cial proceeding.  Under  this  definition  the 
court  held  that  an  application  by  the  Attor- 
ney General  for  the  examination  of  witnesses 


ACTION— ACTION  AT  LAW 


139 


ACTION— ACTION  AT  LAW 


prior  to  the  beginning  of  an  action,  aa  an- 
tborized  by  Laws  1897,  c.  383,  is  not  a  special 
proceeding,  and  therefore  an  order  of  the  Ap- 
pellate DlYlsion,  affirming  an  order  in  rela- 
tion to  such  examination,  is  not  appealable  to 
th.e  Court  of  Appeals.  In  re  Attorney  Gen- 
eral, 60  N.  B.  57.  156  N.  Y.  441. 

The  word  ''action"  as  nsed  in  Code  CIt. 
Proc.  SS  392,  895,  providing  for  a  place  of 
trial  of  ciyil  actions,  and  in  the  amendment 
of  1901  to  section  394,  providing  as  to  the 
venue  of  actions  against  a  city,  refer  to  ac- 
tions as  defined  in  section  22  of  the  Code, 
ordinary  proceedings  between  parties,  and 
not  to  special  proceedings,  defined  by  section 
23  to  include  all  other  remedies.  City  of  San* 
ta  Rosa  v.  Fountain  Water  Co.,  71  Pac.  1123» 
1124^  188  Cal.  579. 

The  word  "action,"  as  used  in  relation 
to  the  time  of  commencing  actions,  is  to  be 
construed,  whenever  it  is  necessary  so  to  do, 
aa  including  a  special  proceeding  of  a  civil 
nature.  Code  Civ.  Proc.  Cal.  1903,  |  363; 
ev.  St  Utah  1898,  8  2901;  Gwlnn  y.  Mel- 
vin  (Idaho)  72  Pac.  961,  962. 
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Suit  synonyntoiu. 

The  words  "suit"  and  "action,"  as  ap- 
plied to  legal  proceedings,  are  synonymous 
terms.  Dullard  v.  Phelan,  50  N.  W.  204,  205, 
83  Iowa,  471;  Lamson  ▼.  Hutchings  (U.  S.) 
118  Fed.  821,  823,  56  C.  C.  A.  245;  Page  v. 
Brewster,  68  N.  EL  126;  MagiU  v.  Parsons, 
4  Conn.  317,  822;  Wilt  v.  Stlckney,  15  Nat. 
Bankr.  R.  2^  24;  Kennebec  Water  Dist  v. 
City  of  Waterville,  62  AU.  774,  780,  96  Me. 
234;  White  T.  Washington  School  Dist,  45 
Conn.  59,  61;  Overseers  of  Poor  of  Town  of 
Clayton  t.  Beedle  (N.  Y.)  1  Barb.  11,  15.  16; 
Webb  V.  Allen,  40  S.  W.  342.  343,  15  Tex. 
Civ.  App.  605;  Cobbey's  Ann.  St  Neb.  1903,  8 
1851. 

The  words  "suit"  and  "action"  are  gen- 
erally synonymous,  though  the  term  "suit" 
is  the  appropriate  one  to  designate  a  pro- 
ceeding in  a  court  of  equity,  and  "action"  to 
designate  one  in  a  court  of  law.  Miller  t. 
Bapp,  84  N.  BL  125,  126,  7  Ind.  App.  89. 

"Action"  and  "suit"  are  often  synony- 
mous, though  an  action  may  be  considered  a 
form  of  a  suit,  and  the  latter  Is  often  applied 
to  proceedings  in  equity,  and  "actions"  to 
those  at  law,  up  to  Judgment.  Hall  v.  Bart- 
lett  (N.  Y.)  9  Barb.  297,  300  (citing  Weston 
V.  City  of  Charleston,  27  U.  S.  [2  Pet.]  449. 
464,  7  L.  Bd.  481);  Miller  T.  Bapp,  34  N. 
B.  125,  126^  7  Ind.  App.  89. 

The  word  "suit"  is  a  generic  term,  which 
denotes  any  legal  proceeding  of  a  civil  kind 
by  one  person  against  another.  The  term 
"suit,"  however,  is  used  in  opposition  to  "ac- 
tion," suit  being  the  proper  word  for  a  litiga- 
tion tn  equity,  and  "action"  for  a  litigation 
in  the  court  of  law.  Branyan  v.  Kay,  11  S. 
B.  970,  971,  83  S.  C.  293;  Appleton  y.  turn- 
bull,  24  AtL  592,  503,  84  Me.  72. 


The  term  "suit"  is  more  comprehensive 
in  its  signification  than  the  word  "action,"  ex- 
tending to  any  proceeding  in  a  court  of  Jus- 
tice seeking  a  remedy  which  the  law  affords, 
and  to  any  legal  application  to  a  court  of  Jus- 
tice. City  of  Marion  v.  Ganby,  26  N.  W.  40, 
41,  68  Iowa,  142. 

While  the  common  use  of  the  terms  "ac- 
tion" and  "suit"  is  to  limit  the  former  to 
proceedings  at  law  and  the  latter  to  equitable 
proceedings,  the  words  are  not  used  with 
such  exactness  in  statutes  as  to  warrant 
the  conclusion  that  they  are  only  to  be  taken 
in  this  limited  sense.  The  word  "suit"  is  the 
more  general  term,  and  is  broad  enough  to 
cover  either  form  of  proceeding;  but  the 
terms  are  oiten  used  in  application  to  both 
classes  of  cases,  and  we  so  find  them  in  our 
statutes.  Nlantic  Mills  Co.  v.  Riverside  &  O. 
Mills,  31  Atl.  432,  19  R.  I.  ai;  Didier  v.  Da- 
vison, 10  Paige,  515,  517;  McPike  y.  McPike, 
10  111.  App.  (10  Bradw.)  332,  333. 

"The  legal  signlflcation  of  the  word  'suit' 
comprehends  the  prosecution  of  any  claim, 
demand,  or  request,  and  is  much  broader 
than  the  term  'action,'  and  may  embrace  it, 
but  does  not  define  it"  Cornish  v.  Milwau- 
kee &  L.  W.  R.  Co.,  19  N.  W.  443,  444,  60 
Wis.  476  (quoting  Burrill,  Law  Diet  tit 
"Suits"). 

"Suit"  is  defined  to  be  the  prosecution 
or  presentation  of  some  claim,  demand,  or 
request  In  law  language,  it  is  a  prosecution 
of  some  demand  in  a  court  of  Justice.  Story, 
Const  I  1791.  The  word  "suit"  as  used  in 
its  modern  sense  is  synonymous  with  "ac- 
tion." 1  Barb.  15.  An  "action"  is  defined  to 
be  a  legal  demand  of  one's  right  or  it  is  the 
form  of  a  suit  given  by  law  for  the  recovery 
of  that  which  is  due.  1  Barb.  15.  Until  Judg- 
ment the  suit  is  called  an  action.  Bouv.  Wilt 
V.  Stickney  (U.  S.)  30  Fed.  Cas.  25B.  257. 

The  word  "action,"  in  Code  Iowa  1878, 
providing  that  the  actions  in  a  court  of  rec- 
ord shall  be  commenced  by  serving  defendant 
with  a  notice  signed  by  plaintiff  and  his  at- 
torney, etc.,  is  identical  with  the  word  "suit" 
in  the  act  of  0>ngress  authorizing  the  remov- 
al of  suits  from  state  to  federal  courts.  In  re 
Receivership  of  Iowa  &  Minnesota  (Donst  Co. 
(U.  S.)  6  Fed.  799,  800. 

The  words  "suit"  "action,"  or  "pro- 
ceedings at  law,"  in  Gen.  St  c.  86,  8  24, 
providing  that  no  person  shall  be  disqualified 
as  a  witness  in  common  civil  suits  or  pro- 
ceedings at  law  or  in  equity  by  reason  of  his 
interest  in  the  event  of  the  same  as  a  party 
at  otherwise,  and  providing  that  in  all  ac- 
tions except  actions  on  book  account  where 
one  of  the  original  parties  to  a  contract  or 
cause  or  action  at  issue  on  trial  is  dead  or 
insane,  the  other  party  shall  not  be  admit' 
ted  to  testify  in  his  own  favor,  and  in  Actn 
1864,  No.  31,  8  1,  providing  that  the  pro- 
yiso  in  the  former  act  shall  not  in  any  man- 
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ner  affect  any  suit  brought  or  pending  on 
the  1st  day  of  August,  1863,  were  used  In 
reference  to  the  same  subject-matter  and 
substantially  as  synonymous  terms.  Calder- 
wood  V.  Calderwood's  Estate,  38  Vt  171-174. 

The  word  "suit"  Is  a  more  comprehensive 
word  than  "action,**  and  may  Include  a  spe- 
cial proceeding.  Cent  Diet.  The  substitu- 
tion of  the  word  "action"  in  Code  Civ.  Proc, 
prohibiting  attorneys  from  buying  a  demand 
with  the  Intent  to  bring  an  action  thereon, 
the  word  "suit"  having  been  used  in  a  former 
statute,  shows  the  Intent  to  narrow  the  stat- 
ute, and  therefore  the  statute  does  not  pre- 
clude an  attorney  from  buying  a  demand 
against  an  estate  with  the  intent  to  institute 
a  special  proceeding  for  its  collection.  Til- 
den  V.  Aitkin,  55  N.  Y.  Supp.  735-737,  37 
App.  Div.  28. 

"  'Suit'  Is  a  more  general  and  comprehen- 
sive word  than  'action.'  It  means,  in  its 
ordinary  and  popular  acceptation,  'any  action 
or  process  for  the  recovery  of  a  right  or 
claim;  legal  application  to  a  court  for  jus- 
tice; prosecution  of  right  before  any  tri- 
bunal.* Webst  Diet  It  is  undoubtedly  de- 
rived originally  from  the  secta  or  suit  of 
witnesses,  which  every  plaintiff  was  requir- 
ed to  produce  or  offer  to  produce  when  he 
preferred  his  claim  in  court  'Inde  producit 
sectam'— thereupon  he  brings  suit— a  form 
of  words  still  continued.  2  Bl.  Comm.  295. 
In  this  wide  sense  a  writ  is  pending  and  un- 
determined In  court  until  the  plaintiff  has 
fully  recovered  and  realized  his  just  demand. 
While  seeking  to  compel  its  satisfaction 
by  a  sale  of  the  property  of  the  defendant,  he 
is  still  pursuing  his  suit;  prosecuting  his 
claim."  Ulshafer  v.  Stewart,  71  Pa.  (21  P. 
P.  Smith)  170,  174. 

The  word  "suit"  in  section  6097,  Rev.  St 
providing  that  a  creditor  whose  claim  is 
rejected  shall  commence  a  suit  thereon  with- 
in six  months  or  be  barred,  is  used  as  synony- 
mous with  the  word  "action*'  in  Kev.  St  S 
4971,  providing  that  there  shall  be  but  one 
form  of  action,  known  as  a  "civil  action.**  A 
suit  brought  in  the  court  of  common  pleas 
under  the  provisions  of  Rev.  St  8  6352, 
against  an  assignee  for  the  benefit  of  credit- 
ors, to  require  him  to  allow  the  claim  of  the 
plaintiff  in  the  settlement  of  his  trust,  is  a 
civil  action.  Kennedy  v.  Thompson,  8  Ohio 
Cir.  Ct  R.  446. 

The  word  "action**  In  Code  Civ.  Proc  8 
73,  prohibiting  an  attorney  from  buying  a 
demand  with  an  intent  to  bring  an  action 
thereon,  is  narrower  than  the  word  "suit," 
which  is  used  in  a  former  statute  prohibiting 
attorneys  from  buying  demands  with  Intent 
to  bring  suit  thereon;  and  therefore  the  stat- 
ute first  mentioned  does  not  prohibit  an  at- 
torney from  buying  a  demand  against  an  es- 
tate with  intent  to  institute  special  proceed- 
ings thereon.  Tilden  v.  Aitkin,  55  N.  Y.  Supp. 
735,  737,  37  App.  Div.  2& 


Summary  proeeeding. 

A  summary  proceeding  is  not  an  "ac- 
tion** within  Laws  N.  Y.  1896,  c.  748,  au- 
thorizing justices  of  the  district  court  to  set 
aside  a  verdict  rendered  in  an  action.  Deck- 
er V.  Sexton,  43  N.  Y.  Supp.  167,  171,  19 
Misc.  Rep.  59. 

Supplementary  prooeedlnss. 

The  word  "action,"  as  used  in  Code  Civ. 
Proc.  8  382,  subd.  7,  providing  that  an  "ac- 
tion** on  a  judgment  rendered  in  the  court 
not  of  record  must  be  commenced  within  six 
years,  does  not  Include  supplementary  pro- 
ceedings to  enforce  the  collection  of  a  jus- 
tice's judgment  which  had  been  filed  and 
docketed  in  the  office  of  the  county  clerk. 
Green  v.  Hauser,  9  N.  Y.  Supp.  660,  18  Civ. 
Proc.  354;  Bolt  v.  Hauser,  10  N,  Y.  Supp. 
397.  899,  19  Civ.  Proc.  R.  7. 

Rev.  St  1881,  8*412,  providing  that  the 
court  In  term  or  the  judge  in  vacation  shall 
change  the  venue  of  any  "civil  action'*  on 
application  of  either  party.  Includes  proceed- 
ings supplementary  to  execution.  Burkett  v. 
Holman,  3  N.  B.  406,  408,  104  Ind.  6;  Same 
V.  Bowen,  21  N.  E.  38»  39,  118  Ind.  379. 

It  is  said  in  1  Bac.  Abr.  46,  note  "b,"  that 
a  suit  tUl  judgment,  is  properly  called  an 
"action,**  but  not  after;  and  hence  a  release 
of  all  actions  is  regularly  no  bar  to  an  exe- 
cution. Prac.  Act,  art.  18,  8  2,  provides  that 
after  the  lapse  of  five  years  from  the  entry 
of  judgment  an  execution  may  be  Issued  only 
by  leave  of  the  court  and  notice  to  the 
adverse  party.  Article  32  declares  that  the 
act  shall  not  apply  to  actions  brought  be- 
fore it  takes  effect  Held,  that  the  statute 
applies  to  judgments  rendered  before  the 
passage  of  the  act  as  well  as  subsequently, 
since  the  word  "action**  should  not  be  ex- 
tended beyond  its  ordinary  signification.  Bol- 
ton V.  Landsdown,  21  Mo.  399,  400. 

"Action**  Is  the  name  properly  given  to 
a  suit  until  after  judgment,  and  therefore  a 
release  of  all  actions  is  no  bar  to  an  execu- 
tion. Tlchenor  v.  Collins,  45  N.  J.  Law  (16 
Vroom)  123,  124. 

ACTION  AFFECTINO  CHABAOTEB. 

See  "Affecting.'* 

ACTION  AFFECTINO  TITI& 

Bee  "Affecting." 

AOnON  OONCEBNUrO  BJBAI.  ESTATE. 

See  "Concern." 

ACTION  CONCERNING  THE  TRADE  OF 
MERCHANDISE  BETWEEN  BCER- 
CHANTS. 

The  clause  in  the  statute  of  limitations 
I  which  excepts  "actions  which  concem  the 
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trade  of  merchandise  l)etween  merchant  and  ] 
merchant*'  extends  only  to  open  and  current  | 
accounts  stated.  It  must  be  a  direct  con- 
cern of  trade;  liquidated  demands  or  bills 
and  notes  which  are  only  traced  up  to  the 
trade  of  merchandise  are  too  remote  to  come 
within  its  description.  Ramchander  v.  Ham- 
mond (N.  Y.)  2  Johns.  200,  202. 

The  clause  in  the  statute  of  Ihnitatlons 
which  excepts  "actions  which  concern  the 
trade  of  merchandise  between  merchant  and 
merchant"  has,  according  to  the  courts  of 
New  York,  "given  rise  to  much  discussion  in 
the  Ekiglish  courts  as  well  as  in  those  of  this 
country,  and  it  has  not  always  been  attended 
by  the  same  results.  •  •  •  The  most 
prominent  case  in  which  the  ruling  of  this 
clause  •  •  •  was  involved  is  Coster 
V.  Murray  (N.  Y.)  5  Johns.  Ch.  622,  and,  on 
appeal.  In  Murray  v.  Coster  (N.  Y.)  20  Johns. 
676,  11  Am.  Dec.  333.  It  appears  to  have 
established  this  result:  that  the  clause  only 
applies  to  open  and  current  accounts,  as  well 
between  merchants  as  others,  where  there 
are  mutual  dealings  and  mutual  debits  and 
credits,  and  had  no  application  to  such  a 
case  as  the  one  then  before  the  court,  where 
the  items  of  the  account  were  all  on  one  side, 
arising  from  the  joint  purchase  of  goods,  one 
of  the  purchasers  taking  the  whole  goods  and 
agreeing  to  account  to  the  other  for  one- 
third  of  the  proceeds.  No  part  of  such  ac- 
count had  arisen  within  six  years,  and  under 
these  circumstances  the  demand  was  consid- 
ered to  be  barred."  Atwater  v.  Fowler  (N. 
Y.)  1  Bdw.  Ch.  417,  425. 

ACTION  EX  CONTRACTU. 

The  term  "actions  ex  contractu,"  as  used 
in  Appellate  Court  Act,  |  8,  has  reference 
to  the  nature  of  the  cause  of  action,  and  not 
to  the  form  of  the  proceeding  to  enforce  it 
By  it  is  meant  all  causes  of  action  arising 
ex  contractu,  as  distinguished  from  those 
arising  ex  delicto,  without  regard  as  to 
i^bether  the  proceeding  is  at  law  or  in  eq- 
uity.   Umlauf  V.  Umlauf,  103  111.  651,  654. 

The  expression  "actions  ex  contractu," 
as  used  in  Hurd*s  Rev.  St.  1899,  p.  525,  c.  37, 
S  8,  giving  appellate  courts  jurisdiction  in 
certain  actions  ex  contractu,  has  reference  to 
tbe  nature  of  the  cause  of  action,  rather 
t&an  to  the  form  of  the  proceeding  for  its 
enforcement,  and  it  is  immaterial  whether 
snch  proceeding  is  in  law  or  equity.  Clin- 
ton Milt  County  Fire  Ins.  Co.  v.  Zeigler,  66 
N.  B.  222,  223,  201  111.  371. 

An  action  on  the  violation  of  an  express 
contract  made  by  the  parties  themselves 
is  called  an  "action  ex  contractu,"  and, 
where  it  is  sought  to  combine  in  the  same 
action  charges  against  a  carrier  for  violation 
of  a  special  contract  and  also  for  violation 
of  his  common-law  duties,  the  action  is  call- 
^fi  "ex  delicto  quasi  ex  contractu."    Nelson 


V.  Great  Northern  Ry.  Co.  (Mont)  72  Pac. 
642,  645. 

ACTION  EZ  DELICTO. 

Actions  ex  delicto  are  such  as  arise  from 
torts  or  wrong,  and  in  which  the  party  oiay 
be  arrested  on  process  and  imprisoned  on 
the  judgment  and  in  which  there  is  no  right 
of  contribution  between  the  several  defend- 
ants for  n  joint  wrong,  and  which  at  common 
law  abated  on  the  death  of  the  party,  and 
in  which  joint  tort  feasors  are  severally  lia- 
ble, and  in  which  the  damages  to  be  recover- 
ed are  general  damages,  or  those  which  nec- 
essarily or  by  Implication  of  law  result  from 
the  act  or  default  complained  of,  and  are  un- 
liquidated. Van  OsB  V.  Byon,  56  N.  W.  190, 
191,  86  Wis.  661. 

An  action  to  recover  unliquidated  dam- 
ages  for  a  personal  injury  caused  by  negli- 
gence, although  the  negligence  complained 
of  amounts  to  a  breach  of  contract  on  the 
part  of  the  defendant  belongs  to  the  class 
of  cases  "actions  ex  delicto."  Tort  is  the 
ground  of  the  action,  and  the  law  of  torts 
must  govern  the  case.  Doremus  v.  Root  (U. 
8.)  94  Fed.  760,  76L 

Tbe  form  of  action  based  on  violations 
of  the  implied  contract  of  a  carrier  declared 
by  law  is  called  an  action  *'ex  delicto"  or  in 
tort  It  is  frequently  difficult  to  determine 
from  an  examination  of  the  complaint  wheth- 
er the  action  is  on  contract  or  in  tort;  that  is, 
whether  it  is  intended  to  charge  the  carrier 
with  a  violation  of  the  express  contract  made 
by  the  parties,  or  a  violation  of  the  implied 
contract  made  by  the  law.  The  implied 
contract  created  and  declared  by  law  rehi- 
tive  to  the  duties  and  liabilities  of  a  carrier 
is  so  complete  within  itself  that  there  is  lit- 
tle necessity  for  any  additional  contract  un- 
less the  carrier  desires  to  limit  his  liability: 
and  so  usual  is  it  for  shippers  to  rely  upon 
this  contract  created  by  law  in  actions 
against  carriers  that  it  has  been  held  that 
"tort  is  the  natural  and  habitual  foundation 
of  an  action  for  the  breach  of  an  ordinary 
contract  of  carriage."  Nelson  v.  Great 
Northern  Ry.  Co.  (Mont)  72  Pac.  642,  645 
(citing  Whittenton  Mfg.  Co.  v.  Memphis  & 
O.  R.  Packet  Co,  [U.  S.]  21  Fed.  896,  and 
cases  there  cited). . 

A  suit  under  the  national  banking  act  to 
recover  twice  the  amount  of  interest  paid  is 
a  suit  for  a  penalty  and  is  ex  delicto.  Union 
Glass  Co.  V.  First  Nat.  Bank  of  New  Castle, 
10  Pa.  Co.  Ct  R.  565,  572. 

ACTION  FOB  DECEIT  OR  FRAUD. 

The  common-law  "action  for  deceit"  Is 
an  action  in  tort  There  can  be  no  recovery 
unless  it  can  be  shown  that  the  injury  was 
done  and  loss  occasioned  by  the  false  state- 
ment relied  upon.    In  actions  of  this  sort  it 
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was  long  ago  laid  down  that  fraud  without 
damage,  or  damage  without  fraud,  could 
not  give  rise  to  such  an  action.  It  there- 
fore must  clearly  appear  upon  the  face  of  the 
petition  that  the  false  statement  complained 
of  actually  caused  loss  to  the  claimant 
Brady  y.  Evans  (U.  S.)  78  Fed.  658,  560,  24 
C.  C.  A.  236. 

Code,  8  291,  subsec.  4,  authorizing  the  ar- 
rest of  a  defendant  in  a  civil  action  brought 
to  recover  damages  for  fraud  and  deceit, 
will  be  construed  to  Include  an  action  for 
seduction.  Hood  v.  Suddeth,  16  a  B.  807, 
400,  111  N.  C.  215. 

Code  Civ.  Proc  §  28,  providing  that  "an 
action  for  relief  on  the  ground  of  fraud" 
must  be  begun  within  three  years  from  the 
time  the  cause  of  action  accrued,  does  not 
include  an  action  to  remove  a  cloud  on  plain- 
tilTs  title  caused  by  a  fraudulent  conveyance. 
The  statute  has  reference  to  suits  by  parties 
who  are  asking  to  be  relieved  from  contracts 
which  they  were  fraudulently  induced  to 
make,  as  where  a  deed  has  been  fraudulent- 
ly obtained,  and  suits  of  that  character, 
where  fraud  is  the  substantive  cause  of  the 
action;  but  where  the  alleged  fraud  Is  only 
an  incident  of  the  action,  and  the  fraudulent 
deed  conveyed  nothing,  and  the  plaintiff  was 
in  a  position  to  recover  possession  of  the  land 
notwithstanding  the  fraudulent  conveyance, 
and  without  first  procuring  its  cancellation 
in  e<}uity,  the  statute  has  no  application. 
Wagner  v.  Law,  28  Pac.  1109,  1115,  3  Wash. 
St  500,  15  L.  R.  A.  784,  28  Am.  St  Rep. 
56. 

A  complaint  alleging  that  plaintiff  re- 
covered a  judgment  against  defendant  which 
is  still  unpaid  and  unsatisfied;  that  defend- 
ant willfully  and  falsely  represented  that 
he  could  not  pay  any  of  his  debts,  but  that 
if  plaintiff  would  accept  a  small  portion  of 
such  Judgment  in  full  settlement  and  give 
defendant  a  release,  then  defendant  would 
procure  a  person  to  take  an  assignment  of  the 
judgment;  that,  relying  on  such  statement 
plaintiff  accepted  the  offer  and  gave  defend- 
ant a  release,  and  made  an  assignment  to  one 
M.;  that  the  money  was  paid  not  by  M,,  but 
by  defendant;  and  that  the  defendant  was 
able  to  pay  the  judgment  in  full— states  all 
the  constituents  in  an  action  for  deceit  viz., 
representation,  falsity,  scienter,  distribution, 
or  injury.  Wessels  v.  Carr,  38  N.  Y.  Supp. 
600,  16  Misc.  Rep.  440. 

The  gist  of  the  action  for  deceit  is  that 
the  defendant  made  false  representations 
knowing  them  to  be  untrue.  Watson  t. 
Jones,  25  South.  678,  681,  41  Fla.  241. 

In  order  to  sustain  an  action  for  deceit 
there  must  be  proof  of  fraud;  nothing  short 
of  this  will  suffice.  Bank  of  Atchison  Coun- 
ty V.  Byers,  41  S.  W.  325,  331,  139  Mo.  627 
(citing  Verry  v.  Peek,  L.  R.  14  App.  Cas. 
874). 


AOTIOH  FOB  INJUSY  TO  PEB80H  OB 
CHABACTEB. 

The  words  "action  for  injury  to  the  per- 
son,*' as  generally  used,  include  not  only 
such  injuries  as  result  from  trespass,  but  also 
such  as  result  from  a  breach  of  ^e  contract 
obligation.  It  will  not  however,  cover  an 
action  against  a  physician  for  negligence  or 
want  of  skill  in  the  treatment  of  a  patient 
Wood  V.  Downing's  Adm'r,  62  S.  W.  487,  489, 
23  Ky.  Law  Rep.  62-64,  110  Ky.  656. 

Rev.  St  c.  127,  |  2,  subd.  1,  providing 
that  the  defendant  shall  be  liable  to  arrest 
where  the  "action  Is  for  an  injury  to  person 
or  character,"  does  not  include  an  action  by 
the  personal  representatives  for  the  wrong- 
ful death  of  the  decedent  and  such  an  action 
is  not  for  an  injury  to  the  person  of  the  de- 
ceased. Gibbs  V.  Larrabee,  23  Wis.  495, 
496. 

Code,  S  291,  authorizing  the  arrest  of  a 
defendant  in  a  civil  action  for  Injury  to 
character  and  person,  was  construed  to  in- 
clude an  action  for  seduction.  Hood  v.  Sud- 
derth,  16  S.  E.  897,  399,  111  N.  C.  215. 

ACTION  FOB  HESNi:  PBOFITS. 

See  "Mesne  Profits  (Action  for)." 

ACTION  FOB  NTTiaANCE. 

The  "action  for  a  nuisance**  provided  for 
In  Code  Civ.  Proc.  tit  1,  c.  14,  art  7,  la  a 
strictly  common-law  action.  At  the  com- 
ifion  law  the  remedy  for  an  Injury  sustained 
by  a  private  nuisance  was  an  action  on  the 
case  for  damages,  or  by  assize  of  nuisance,  or 
by  a  writ  of  quod  permittat  prostemere.  In 
the  former  action  the  party  injured  only  re- 
covered satisfaction  for  the  injury,  but  could 
not  thereby  remove  the  nuisance.  In  the  two 
latter,  if  the  plaintiff  prevailed,  he  not  only 
recovered  damages  for  the  Injury  sustained, 
but  judgment  that  the  nuisance  be  abated  or 
removed.  Waggoner  v.  Jermaine  (N.  T.)  3 
Den.  306,  310,  45  Am.  Dec.  474.  By  Code 
Civ.  Proc.  §  453,  the  proceedings  by  writ  of 
nuisance  were  changed  Into  an  action,  and 
It  has  been  declared  that  the  action  thus  pro- 
vided for  Is  a  substitute  for  the  writ  of 
nuisance.  Miller  v.  Edison  Electric  Illumi- 
nating Co.,  80  N.  Y.  Supp.  319,  320,  78  App. 
Dlv.  390  (citing  Ellsworth  v.  Putnam  [N.  Y.) 
16  Barb.  565). 

Code  Civ.  Proc.  §  968,  declares  that  in 
certain  actions,  including  an  action  for  a 
nuisance,  the  Issues  of  fact  must  be  tried  by 
a  jury.  Held,  that  the  phrase  "for  a  nui- 
sance*', imported  an  action  for  damages,  and 
hence  an  action  to  enjoin  a  nuisance  was  not 
within  the  purview  of  the  section.  Olmsted 
V.  Rich,  6  N.  Y.  Supp.  826,  53  Hun,  638  (fol- 
lowing Cogswell  V.  New  York,  N.  H.  &  H.  B. 
Co.,  105  N.  Y.  819,  11  N.  B.  518). 
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AOTXOH  FOR  PEHAX.TT  OB  FOBFEET- 
URE. 

Code,  §.  18,  snbd.  4,  providing  that  an 
"action  for  a  penalty  op  forfeiture"  must  be 
brought  within  one  year,  must  be  construed 
to  embrace  within  Its  terms  a  proceeding  to 
amerce  a  sheriff  for  neglecting  and  refusing 
to  execute  a  special  writ  of  execution  Issued 
to  him,  though,  technically  and  strictly,  the 
language  of  the  section  does  not  embrace  the 
proceeding  to  amerce,  because  It  refers  to 
civil  actions  exclusively.  An  action  Is  defin- 
ed by  Code,  S  4,  as  an  ordinary  proceeding 
In  a  court  of  justice  by  which  a  party  pros- 
ecutes another  party  for  the  enforcement  or 
protection  of  a  right,  the  redress  or  preven- 
tion of  a  wrong,  or  the  punishment  of  a  public 
offense.  The  proceeding  to  amerce  Is  In  the 
nature  of  an  action  to  redress  a  wrong,  its 
object  being  to  give  the  judgment  creditor 
satisfaction  or  a  penalty  for  the  omission  of 
the  official  duty  of  the  sheriff.  Fuller  v. 
Wells,  Fargo  &  Co.,  22  Pac.  661,  562,  42  Kan« 
561. 

ACTXOH  FOB  BESGOVEBT  OF  MONET. 

See  "For  the  Recovery  of." 

The  words  '"recovery  of  the  money,"  as 
used  In  Code,  i  227,  allowing  the  property  of 
a  debtor  to  be  attached  In  an  action  for  the 
recovery  of  the  money  against  the  debtor 
who  Is  not  a  resident  of  the  state,  do  not 
Include  an  action  for  damages  for  wrongs, 
and  hence  an  attachment  cannot  be  Issued 
in  an  action  for  the  conversion  of  personal 
property.  Shaffer  v.  Mason  (N.  Y.)  43  Barb. 
501,  502,  18  Abb.  Prac.  455,  29  How.  Prac. 
55. 

The  words  "recovery  of  money,"  as  used 
In  the  statutes  authorizing  an  attachment 
in  a  case  for  the  recovery  of  money,  Include 
an  action  for  wrong,  as  well  as  an  action  on 
a  contract  An  action  of  assault  and  bat- 
tery is  as  much  an  action  for  the  recovery  of 
money  as  an  action  for  the  breach  of  a  con- 
tract, and  the  amount  claimed,  and  the 
grounds  thereof,  can  as  well  be  stated  In  the 
former  case,  and  with  as  much  certainty,  as 
can  the  claim  for  unliquidated  damages  in 
the  latter.  Floyd  v.  Blake  (N.  Y.)  11  Abb. 
Prac.  849,  351. 

Code  Civ.  Proc.  8  8245,  which  provides 
that  costs  cannot  be  awarded  to  plaintiff  In 
an  action  against  a  municipal  corporation,  in 
which  the  complaint  demands  judgment  for 
a  sum  of  money,  unless  the  claim  upon  which 
It  is  founded  shall  be  presented  before  the 
commencement  thereof.  Includes  actions  ex 
delicto  as  well,  as  actions  ex  contractu.  Oa- 
Tan  V.  City  of  Brooklyn,  5  N.  Y.  Supp.  758, 
761. 

Actions  arising  on  contract  for  the  re- 
covery of  money  only  are  actions  for  the  re- 
covery of  a  definite  sum  of  money  as  such. 


and  without  calling  on  the  court  to  ascertain 
or  adjudge  anything  but  the  existence  and 
terms  of  the  contract;  and  an  action  that 
requires  the  determination  of  amounts  un- 
liquidated, In  their  nature  requiring  other 
proof  and  depending  on  other  considerations 
than  such  as  appear  In  the  contract  Itself, 
is  not  such  an  action.  Tuttle  v.  Smith  (N. 
Y.)  6  Abb.  Prac  329,  334. 

As  used  In  Comp.  Laws,  8  4894,  author- 
izing an  attachment  in  actions  arising  on 
contract  for  the  recovery  of  a  sum  of  money 
only,  the  phrase  "for  the  recovery  of  money 
only"  must  be  construed  to  mean  the  re- 
covery of  a  definite  sum  of  money  as  such, 
and  without  calling  on  the  court  to  ascertain 
or  adjudge  anything  but  the  existence  and 
terms  of  the  contract  by  which  It  Is  due. 
No  action  can  properly  be  said  to  be  within 
such  provision  unless  the  supposed  contract 
relates  to  property  of  some  kind— to  some 
pecunlaiy  interest  to  be  affected  by  Its 
breach--«nd  the  violation  of  which  enables 
the  party  aggrieved  to  state  to  the  court  in 
its  complaint  such  facts  as  will  show  dam- 
ages of  a  pecuniary  nature,  and  such  dam- 
ages as  may  be  ascertained  by  some  legal 
rule  of  Indemnification.  Coats  v.  Arthur,  58 
N.  W.  676,  681,  5  S.  D.  274 

An  action  for  the  foreclosure  of  a  mort- 
gage is  not  an  action  for  recovery  of  money 
only,  within  Gen.  St.  c.  17,  {  227,  providing 
that  no  action  shall  be  commenced  against 
an  executor,  except  "actions  for  the  recovery 
of  money  only,"  until  the  expiration  of  a  cer- 
tain time.  Jones  v.  Null,  1  N.  W.  867,  868,  9 
Neb.  57. 

The  expression  "recovery  of  money,"  as 
used  in  Code,  S  277,  authorizing  an  attach- 
ment in  an  action  for  the  recovery  of  money, 
refers  to  cases  where  a  sum  of  money  ia 
specified  In  the  summons,  as  the  sum  for 
which  plaintiff  will  take  judgment  if  defend- 
ant fall  to  answer  the  complaint,  and  does 
not  embrace  actions  for  wrongs.  Gordon  v. 
Gaffey,  11  Abb.  Prac.  (N.  Y.)  1,  2. 

Code  Civ.  Proc.  |  248,  allowing  an  at- 
tachment to  issue  in  any  action  for  the  "re- 
covery of  money  or  property"  and  for  dam- 
ages for  conversion,  or  In  an  action  for  the 
"recovery  of  damages"  done  to  personal  prop- 
erty, does  not  authorize  an  attachment  in  a 
suit  for  slander.  Addison  v.  Sujette  (S.  C.) 
27  S.  B.  631,  636. 

A  proceeding  for  an  accounting  between 
partners,  though  it  is  merely  collateral,  and 
for  the  purpose  of  enabling  the  court  to  ren- 
der a  money  judgment  in  favor  of  the  party 
entitled  thereto,  is  not  an  action  for  the  re- 
covery of  money  only.  Powell  v.  Bennett, 
29  N.  B.  926,  4  Ind.  App.  112. 

Where  defendant  Induces  plaintiff  by 
false  and  fraudulent  representations  to  pur- 
chase from  him  land  by  way.  of  exchange^ 
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and  defendant  pays  part  cash  and  the  said 
land  in  exchange  for  plaintiff's  land,  an  ac- 
tion bj  plaintiff  after  a  tender  of  reconyey- 
ance  of  the  land  fraudulently  conveyed  to 
him  and  for  the  agreed  price  thereof  in  mon- 
ey is  an  action  in  tort,  and  not  an  action 
arijslng  on  a  contract  for  the  recovery  of 
money  only.  Grossman  t.  Lindsley  (N.  Y.)  42 
How.  Prac.  107, 108. 

AOTION    FOR    BEOOVEBT    OF    REAL 
ESTATE. 

"Action  for  the  recovery  of  real  estate,** 
as  used  in  Gen.  St.  1878,  c.  75,  $  11,  provid- 
ing that  any  person  against  whom  a  Judg- 
ment is  recovered  in  an  action  for  the  recov- 
ery of  real  property  may  have  a  new  trial  on 
notice,  etc.,  is  to  be  construed  as  meaning 
actions  "in  the  nature  of  actions  of  eject- 
ment—that is,  in  which  a  recovery  of  posses- 
sion is  sought— and  does  not  include  all  ac- 
tions in  which  the  title  may  come  in  question 
and  be  determined."  Knight  v.  Valentine, 
29  N.  W.  3,  4,  35  Minn.  3G7.  It  includes  pro- 
ceeding under  the  statute,  of  forcible  entry 
and  detainer  for  recovery  of  possession. 
Ferguson  v.  Kumler,  25  Minn.  183,  185. 

An  action  brought  in  Arkansas  by  a 
daughter,  whose  father  left  all  his  property 
to  his  sons>  "having  full  confidence  in  their 
disposition  to  deal  justly  and  liberally,'*  and 
leaving  it  "to  them  to  make  proper  and  suita- 
ble provisions  for  theh:  sisters,"  against  the 
collusive  purchaser  from  her  brothers,  is  not 
an  action  for  the  recovery  of  real  property 
within  the  meaning  of  the  statute  of  limita- 
tions of  Arkansas.  Percy  v.  Cockrill  (U.  S.) 
53  Fed.  872,  876,  4  a  a  A.  73  (citing  Mansf. 
Dig.  fi  4471). 

Under  a  statute  authorizing  a  married 
woman  to  maintain  an  action  for  the  recov- 
ery and  protection  of  her  real  estate  without 
joining  her  husband,  it  is  held  that  an  action 
for  partition  is  an  action  for  the  recovery  and 
protection  of  land  within  the  meaning  of  the 
statute.  Castner  v.  SUker,  10  Ati.  493,  43  N. 
J.  £q.  & 

AOTION  FOR  SEDUCTION. 

The  action  at  common  law  known  as  an 
"action  for  seduction"  would  only  In  fact  be 
an  action  of  trespass  or  trespass  on  the  case 
(authorities  were  not  agreed  upon  that  point) 
for  the  loss  of  services.  The  person  entitled 
to  the  services  of  the  party  seduced  could 
maintain  the  action,  but  none  other  could. 
Bartiey  v.  Rlchtmyer,  4  N.  Y.  (4  Comst.)  38, 
53  Am.  Dec.  338.  The  law  gave  no  remedy 
to  the  parent  for  the  mere  seduction  of  his 
daughter,  however  wrongfully  it  might  have 
been  accomplished.  Incontinence  on  the 
part  of  the  young  woman  could  not  be  made 
the  foundation  of  an  action  against  the  per- 
son who  had  tempted  her  and  deprived  ber  of 
ner  chastity,  but  if  she  were  living  with  her 


parent  at  the  time  of  the  seduction,  and  the 
seduction  were  followed  by  pregnancy  and 
Illness,  whereby  the  parent  was  deprived  of 
the  filial  services  theretofore  rendered  to 
him,  an  action  was  maintainable  against  the 
seducer.  Add.  Torts,  fi  1277.  The  founda- 
tion of  the  action  was  not  placed  upon  the 
seduction  itself,  but  upon  the  loss  of  services. 
Breon  t.  Henkle,  18  Pac  289,  290,  14  Or.  494. 

AOTION  FOR  BLANDEROnS  WORDS. 

An  action  for  written  slander  is  an  ac- 
tion for  "slanderous  words**  within  the  Gen- 
eral Judiciary  Act  of  March  2.  1797.  $  97, 
providing  that  in  "all  actions  of  case  for 
slanderous  words,  if  the  damages  found  or 
assessed  by  the  jury  do  not  surmount  tbe 
sum  of  $7.00,  the  court  shall  allow  no  greater 
costs  than  damages.**  Parsons  t.  Young,  2 
Vt  434. 

AOTION  FOR  WASTE. 

An  action  for  waste  is  a  proceeding  ex 
delicto,  and  lies  for  whatsoever  does  a  last- 
ing damage  to  "the  freehold  or  inheritance," 
either  intrinsically  Injurious  thereto  in  con- 
templation of  law,  or  shown  so  to  be  by 
proofs  for  tlie  jury,  a  special  and  sufficient 
license  in  writing  to  commit  the  waste  done 
being  requisite  to  avoid  such  action  of  waste 
and  its  consequences.  Purton  v.  Watson,  2 
N.  Y.  Supp.  6(51  (citing  McGregor  v.  Brown, 
10  N.  Y.  [6  Seld.]  114,  110;  Cod6  Civ.  Proc  S 
1G51). 

ACTION  IN  EQUITY. 

An  application  to  a  district  court  by  an 
executor  or  administrator  for  license  to  sell 
real  property  is  not  an  "action  in  equity.'* 
within  Code  Civ.  Proc.  fi  675,  providing  that 
appeals  may  be  brought  to  the  Supreme  Court 
by  either  party  in  all  actions  in  equity.  Such 
a  proceeding  is  not,  strictly  speaking,  an  ac- 
tion, but  a  special  proceeding.  In  re  Bnten- 
mann*s  Estate  (Neb.)  89  N.  W.  1033. 

ACTION  IN  REBC 

See  "In  Rem.'* 

ACTION  OF  ACCOUNT. 

See  "Account  (Action  of)";  "(Controversy  ' 
Touchiug  an  Account." 

ACTION  OF  ACCOUNT  RENDER. 

See  "Account  Render  (Action  of)." 

ACTION  OF  BOOK  DEBT.  . 

See  "Book  Debt  (Action  of)." 


ACTION  OF  CASE. 

See  "Case  (Action  of)."* 
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AOTIOK  OF  CONVEB8ION. 

See  "Gimyerslon  (Action  of),** 

ACTION  OF  COVENANT. 

See  "Covenant  (Action  of),* 

ACTION  OF  DEBT. 

See  "Debt  (Action  of)." 

ACTION  OF  EJECTMENT. 

See  "Ejectment" 

ACTION  OF  TRESPASS. 

See  "Trespass  (Action  of).** 

ACTION  OF  TRESPASS  VI  ET 

See  "Trespass  VI  et  Armis.'* 

ACTION  ON  THE  CASE. 

See  '^Case  (Action  on)." 

ACTION  ON  CONTRACT. 

The  phrase  "action  arising  on  contract" 
as  employed  in  Comp.  Laws,  $  4993,  specify- 
ing the  kinds  of  actions  on  which  attach- 
ments may  issue,  is  the  equivalent  of  "ac- 
tions ex  contractu/'  since  actions  at  law  are 
fundamentally  and  logically  divided  into  two 
classes — actions  ex  contractu  and  actions  ex 
delicto.  First  Nat  Bank  of  Nashua  v.  Van 
Voorls,  02  N.  W.  378.  379,  6  S.  D.  548. 

Act  March  3»  1875,  declares  that  no  fed- 
eral, circuit  or  district  court  shall  have  cog- 
nizance of  any  suit  founded  on  a  contract  in 
favor  of  an  assignee,  unless  a  suit  might 
have  been  prosecuted  in  such  court  to  re- 
cover thereon  if  no  assignment  had  been 
made,  except  in  cases  of  promissory  notes, 
etc  Held,  that  the  term  "founded  on  con- 
tract" should  not  be  limited  and  restrained 
to  cover  only  suits  brought  on  the  contract  to 
recover  the  amount  called  for  by  the  contract, 
or  to  have  a  specific  performance  of  its  terms, 
so  as  to  include  suits  for  damages  for  breach 
of  contract,  but  should  be  held  to  embrace 
the  latter  foi-m  of  action  as  well  as  the  for- 
mer. Republic  Iron  Mining  Go.  v.  Jones  (U. 
S.)  37  Fed.  721,  722,  2  L.  R.  A.  746. 

The  term  "action  of  ^n tract"  in  St 
1890,  c.  457,  allowing  one  who  has  loaned 
money  in  dealing  in  margins  to  recover  the 
same  in  an  action  of  contract,  includes  an 
action  for  money  had  and  received.  Gran- 
deU  V.  White,  41  N.  a  204,  205,  164  Mass.  54. 

An  action  brought  to  recover  damages 
for  a  breach  of  the  condition  of  a  bond  given 
by  the  plaintiff  In  a  suit  in  another  state 
upon  the  issuance  of  a  writ  of  ne  exeat,  to 
secure  the  defendant  therein  for  his  costs  and 
1  Wns.  &  P. — 10 


damages,  is  an  action  upon  contract.  The 
technical  common-law  form  of  actions  ex 
contractu  are  abolished  by  the  Gode,  and  ac- 
tions which  would  formerly  be  distinguished 
as  debt,  covenant,  or  assumpsit  all  fall  under 
the  general  designation  of  "actions  upon  con- 
tract" Midland  Go.  v.  Broat,  50  Minn.  56i2, 
567,  52  N.  W.  972.  973.  17  L.  R.  A.  312. 

Bonds. 

Rev.  St  1889,  fi  250,  giving  to  a  defend- 
ant in  an  "action  arising  on  contract"  the 
right  to  counterclaim  any  other  cause  of  ac- 
tion also  "arising  on  contract"  Includes  an 
action  on  an  appeal  bond,  though  the  Judg- 
ment appealed  from  was  rendered  for  a  tort 
since  the  prior  proceedings  were  merged  In 
the  Judgment,  which  became  the  contract  In 
suit,  and  was  subject  to  a  counterclaim,  ir- 
respective of  the  character  of  the  original 
claim.  Green  v.  Conrad,  21  S.  W.  839-843, 
114  Mo.  651. 

Code.  S  3456,  providing  that  causes  of 
"action  founded  on  contract"  are  revived  by 
an  admission  in  writing  signed  by  the  party 
to  be  charged,  should  be  construed  to  include 
an  action  or  proceeding  to  enforce  a  guard- 
ian's duty  to  safely  care  for  the  trust  funds 
coming  into  his  hands,  and  to  account  there- 
for to  the  ward  or  to  the  court  for  the  ward's 
benefit,  for  it  is  founded  on  a  contract  of  the 
most  solemn  nature.  Blakeney  t.  Wyland, 
89  N.  W.  16,  17,  115  Iowa,  607. 

On  motion  for  a  new  trial  on  an  action 
on  a  sheriff's  bond  for  breach  of  official  duty 
in  making  an  execution  sale,  where  the  fifth 
statutory  cause  for  a  new  trial  (Rev.  St  1881. 
S  559)  is  not  assigned,  namely,  "error  in  the 
assessment  of  the  amount  of  recovery  where 
the  action  is  on  contract,"  the  fourth  statu- 
tory cause,  "excessive  damages,"  does  not  call 
in  question  the  assessment  of  the  amount  of 
recovery,  as  "the  action  Is'  on  contract" 
Moore  v.  State,  114  Ind.  414,  423.  16  N.  K. 


Breaoli  of  marriage  promise 

Gode,  fi  227,  providing  that  an  attach- 
ment may  issue  in  an  "action  arising  on  con 
tract  for  the  recovery  of  money  only,"  can- 
not be  construed  to  embrace  an  action  found- 
ed on  an  alleged  breach  of  promise  of  mar- 
riage, though  such  action  is  founded  on  an 
allcj^ed  contract  to  marry  between  the  par- 
ties, and  Is  for  the  recovery  of  money  only. 
An  action  cannot  properly  be  said  to  be  an 
action  arising  on  contract  for  the  recovery 
of  money  only,  unless  it  relates  to  property 
of  some  kind,  to  some  pecuniary  interest  to 
be  affected  by  its  breach,  and  the  violation 
of  which  requires  the  party  aggrieved  to 
state  to  the  court  in  his  complaint  such  facts 
as  will  show  damages  of  a  pecuniary  char- 
acter, and  such  damages  as  may  be  ascer- 
tained by  some  legal  rule  of  indemnification. 
Barnes  t.  Buck,  1  Lans.  (N.  Y.)  268.  269. 
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Deposit* 

An  action  to  recover  back  a  deposit  of 
money  made  under  an  executory  contract, 
on  the  ground  of  alleged  fraud  in  inducing 
plaintiff  to  make  the  deposit,  and  without 
any  allegation  of  demand  and  refusal,  is  not  \ 
an  *'action  on  contract"  within  the  meaning  , 
of   Code  Civ.   Proc.   fi  227,  authorizing  the  | 
issuance  of  an  attachment  in  "actions  aris-  \ 
ing  on  contract,"  but  is  an  action  for  fraud,  ' 
and  therefore  an  attachment  cannot  be  is-  \ 
sued.    Knapp  y.  Meigs  (N.  Y.)  11  Abb.  Prac. 
(N.  S.)  405.  406. 

Judsment. 

Code,  S  129,  directs  the  insertion  of  a 
notice,  in  a  summons  in  an  "action  on  con- 
tract," that  judgment  will  be  taken  for  a 
specified  sum  on  failure  of  the  defendant  to 
answer.  Held,  that  the  term  "action  on  con- 
tract," as  there  used,  meant  an  action  relat- 
ing to  an  agreement  between  the  parties, 
either  express  or  implied,  and  had  no  appli- 
cation to,  and  did  not  include,  actions  to  re- 
cover statutory  penalties,  actions  founded  on 
judgments,  etc.  White  v.  Wood,  2  N.  Y. 
Supp.  673,  674,  40  Hun,  381  (citing  McCoun 
V.  New  York  Cent  &  H.  R.  B.  Co.,  60  N.  Y. 
17G). 

Code  Iowa,  §  2539,  providing  that  causes 
of  action  founded  on  contract  may  be  revived 
by  an  admission  or  new  promise  in  writing, 
construed  not  to  include  an  action  on  a  judg- 
ment. McAleer  t.  Clay  County  (U.  8.)  38 
Fed.  707,  708. 

The  phrase  "action  arising  on  contract" 
includes  an  action  on  a  money  Judgment, 
whether  the  same  was  recovered  for  a  tort 
or  on  a  contract  First  Nat  Bank  v.  Van 
Vooris,  62  N.  W.  378,  379,  6  S.  D.  548. 

Iieasa. 

Under  Comp.  Laws,  fi  6194,  authorizing 
actions  of  assumpsit  in  "all  cases  arising  up- 
on contract  under  seal,  or  upon  judgments, 
when  an  action  of  covenant  or  of  debt  may 
be  maintained,"  "in  the  same  manner  in  all 
respects  as  upon  contracts  without  seal," 
applies  to  an  action  for  use  and  occupation 
on  a  lease  under  seal.  An  action  directly  on 
the  terms  of  the  case,  and  one  simply  for 
use  and  occupation,  differ  only  in  that  in  one 
the  declaration  is  special,  and  in  the  other 
general;  the  purpose  in  each  action  is  the 
same,  and  both  are  actions  arising  upon  con- 
tract   Dalton  V.  lAudahn,  30  Mich.  349,  350. 

Open  aeoomit. 

"Contract,"  as  used  in  the  Georgia  Con- 
stitution of  1868  in  reference  to  "cases  found- 
ed on  contract,"  in  which  a  court  may  enter 
vprdlct  without  a  jury,  does  not  include  an 
action  on  an  open  account,  wherein,  under 
Code,  S  3405,  on  personal  service  and  no 
defense  made,  the  plaintiff  may  take  a  ver- 


dict without  proving  every  item.    Jonea  v 
Adams,  46  Ga.  605. 

Btatntory  UabiUty. 

Code  Civ.  Proc.  fi  537,  authorizing  an  at- 
tachment in  an  "action  on  contract"  for  the 
payment  of  money,  includes  a  liability  of  the 
stockholder  of  a  corporation  under  Const 
art  12,  S  3,  making  such  a  stockholder  liable 
for  his  portion  of  the  corporate  debts.  Ken- 
nedy V.  California  Sav.  Bank,  31  Pac.  846, 
847,  97  Cal.  93,  33  Am.  St  Rep.  163. 

An  action  by  the  fire  department  of  a 
dty  against  an  insurance  agent  to  recover 
the  percentage  of  insurance  premiums  re- 
ceived by  him  to  which  plaintiff  is  entitled 
under  Rev.  St  fi  1924,  is  an  "action  on  con- 
tract" as  used  in  Rev.  St  S  2918,  subd.  7. 
authorizing  the  recovery  of  full  costs  in  cer- 
tain actions  on  a  contract  when  the  dam- 
ages recovered  exceed  $50.  Fire  Dept  of 
City  of  Oshkosh  t.  TutUe,  7  N.  W.  549,  60 
WiB.552. 

WaiTer  of  tort. 

Rev.  St  1879,  i  3522,  aubd.  2,  providing 
that  the  defendant  in  any  action  arising  on 
contract  may  plead  any  other  cause  of  ''ac- 
tion arising  on  contract"  existing  at  the  com- 
mencement of  the  action  as  a  counterclaim 
and  set-off,  is  liberally  construed  to  include 
all  independent  express  contracts,  whether 
liquidated  or  unliquidated,  and  also  to  in- 
clude that  class  of  cases  in  which  tort  has 
been  suffered.  The  law  permits  the  sufferer 
to  waive  the  tort  and  sue  on  an  Implied  con- 
tract If  he  indicates  in  his  plea  that  he  is 
proceeding  on  the  Implied  assumpsit  his  ac- 
tion will  be  sustained  as  an  action  arising 
on  contract  and  hence  a  cross-demand  for 
damages  suffered  by  reason  of  false  and 
fraudulent  representations  of  a  vendor  before 
and  at  the  time  of  a  sale,  and  not  a  demand 
for  damages  for  a  breach  of  a  contract  is 
not  an  "action  arising  on  contract"  Barnes 
V.  McMulllns,  78  Mo.  200,  274;  Green  t.  Con- 
rad,  21  S.  W.  839,  843,  114  Mo.  65L 

ACTION  ON  JITDOMENT. 

An  "action  on  a  judgment"  la  not  neces- 
sarily a  proceeding  to  enforce  the  judgment 
but  may  be  for  the  purposes  of  renewing  it 
and  continuing  it  in  force;  but  supplemen- 
tary proceedings  are  not  an  action  on  a  judg- 
ment within  Code  Civ.  Proc.  S  382,  subd.  7, 
providing  that  an  action  on  a  judgment  ren- 
dered in  a  court  not  of  record  must  be  com- 
menced within  six  years.  Green  v.  Hauser, 
9  N.  Y.  Supp.  660,  662,  18  Civ.  Proc.  R.  354. 

ACTION  OBIOINAIXT  OOMMENCED. 

See  "Originally  Commenced.'' 

ACTION  PENDING. 

See  "Pending," 


ACTION  PUTTING  OHAEACTBR,  ETC.     U7 


ACTIONABLE  INJURY 


AOTION  PUTTING  CHABACTER  IN  IB- 
BUS. 

See  "Patting  Character  in  Isaae.** 

AOTION   TO   DETERMnrE   CIAIM   TO 
BEAI.  ESTATE. 

Code  Civ.  Proc  f  8252,  allowing  certain 
additional  costs  In  actions  "to  determine  a 
claim  to  real  property,"  refers  only  to  pro- 
ceedings to  assert  a  claim  to*  title  to  land, 
and  does  not  include  an  action  to  foreclose  a 
mechanic's  lien.  Wright  t.  Rensens,  15  N.  Y. 
Supp.  501,  580,  60  Hun,  585. 

ACTION  TO  INVALIDATE  TAX  DEED. 

The  expression  "action  to  invalidate  or 
cancel  any  tax  deed,"  used  in  Comp.  Laws, 
S  1643,  providing  that  in  an  action  to  recover 
the  possession  or  title  of  any  property,  real 
or  x)er8onal,  sold  for  taxes,  or  to  Invalidate 
or  cancel  any  tax  deed,  etc.,  must  be  confined 
to  suits  where  the  legality  of  the  entire  tax 
is  in  good  faith  controverted.  A  suit  to  quiet 
plaintiff's  title  to  real  estate,  and  to  annul 
defendant's  adverse  title  based  upon  a  tax 
deed,  is  an  action  to  invalidate  or  cancel 
a  tax  deed.  O'Nell  v.  Tyler,  53  N.  W.  434, 
438,  3  N.  D.  47. 

AOTIONABUB  FRAUD. 

"Actionable  fraud''  consists  in  a  false 
representation  made  with  aii  intention  to  de- 
ceive, and  may  be  committed  by  stating  what 
is  known  to  be  false  or  by  professing  knowl- 
edge of  the  truth  of  a  statement  which  is 
false,  but  in  either  case  the  essential  ingred- 
ient is  a  falsehood  uttered  with  intent  to  de- 
ceive. Marsh  v.  Falker,  40  N.  Y.  562,  575, 
note. 

As  a  general  rule,  "actionable  fraud"  or 
misrepresentations  consist  in  a  false  state- 
ment concerning  a  fact  material  to  the  con- 
tract, and  which  is  influential  in  producing 
it.  The  mere  expression  of  opinion,  esti- 
mate, or  Judgment  of  the  value  of  property, 
even  if  false,  does  not  ordinarily  constitute 
actionable  fraud,  but  a  willful  misrepresenta- 
tion by  a  vendor  that  the  rent  from  property 
charged  was  greater  than  it  was,  when  relied 
upon  by  the  vendee,  is  actionable  fraud;  also 
a  willful  representation  by  the  owner  that 
the  property  was  high  and  dry  and  located 
in  a  particular  place,  which  representation 
was  relied  upon  by  the  purchaser  as  true, 
but  which  was  false,  and  which  operated  to 
his  personal  injury.  Is  an  actionable  fraud. 
Hecht  V.  Metzler,  48  Pac.  87,  40,  14  Utah, 
408,  60  Am.  St  Rep.  906. 

Actionable  fraud  consists  in  misrepre- 
sentation or  concealment  as  to  the  existence 
or  nonexistence  of  some  fact  or  circumstance. 
Such  an  action  cannot  therefore  be  based 
upon  the  expression  of  hopes,  expectations^ 
and  beliefs.    Farrington  v.  BuUard,  40  Barb. 


(N.  Y.)  512,  516;  Sawyer  v.  Prlckett,  86  U. 
S.  (19  Wall.)  146,  22  L.  Ed.  105,  103;  Gal- 
lagher V.  Bunnel,  6  Cow.  (N.  Y.)  346,  347; 
Lexow  V.  Julian,  21  Hun  (N.  Y.)  477.  A 
statement  by  the  owner  of  property,  to  in- 
duce another  to  make  a  loan  on  the  security 
thereof,  that  he  then  had  a  customer  ready 
and  willing  to  pay  a  certain  amount  in  cash 
for  property,  is  actionable.  Seaman  v.  Be- 
car,  38  N.  Y.  Supp.  69,  70,  15  Misc.  Rep.  616. 

"Actionable  fraud"  consists  either  in  a 
misrepresentation  or  concealment  as  to  the 
existence  of  some  fact  or  circumstance.  Far- 
rington V.  Bullard,  40  Barb.  (N.  Y.)  512,  516. 
A  mere  promise  of  something  in  the  future 
cannot  be  regarded  as  a  fraudulent  represen- 
tation of  an  existing  fact  Kley  v.  Healy,  29 
N.  Y.  Supp.  3,  6,  9  Misc.  Rep.  93,  97. 

''Actionable  fraud"  is  a  deception  prac- 
ticed in  order  to  induce  another  to  part  with 
property  or  to  surrender  some  legal  right, 
and  which  accomplishes  the  end  designed. 
Cooley,  Torts  (1st  Ed.)  474.  The  false  state- 
ment must  be  material,  must  be  connected 
with  the  particular  transaction  complained 
of,  must  be  made. to  influence  the  opposite 
party's  conduct,  and  must  be  relied  upon  by 
some  party.  Further,  damages  must  be 
shown,  and  such  damages  must  follow  prox- 
imately the  deception.  Ansbacher  v.  Pfelf- 
fer,  13  N.  Y.  Supp.  418,  419,  59  Hun,  624. 

"A  statement  of  value  made  by  a  ven- 
dor during  negotiations  between  parties,  the 
value  known  to  be  excessive,  does  not  fre- 
quently constitute  fraud.  The  mere  expres- 
sion of  opinion  as  to  value,  although  the 
amount  stated  is  known  to  be  excessive,  is 
not  fraud,  unless  the  person  making  it  knew 
at  the  time  tliat  in  consequence  of  the  rela- 
tions—the trust  and  confidence  existing  be- 
tween himself  and  the  person  to  whom  it 
was  made— the  vendor  would  rely  on  it  and 
be  controlled  by  it"  Story,  Eq.  Jur.  fi  197. 
"The  purchaser  is  not  entitled  to  relief 
against  the  vendor  for  false  affirmation  of 
value,  it  being  deemed  his  own  folly  to  cred- 
it a  new  assertion  of  that  nature;  and,  be- 
sides, the  value  consists  in  Judgment  and 
estimation,  In  which  men  necessarily  differ." 
But  the  remedy  will  lie  against  the  vendor 
for  falsely  affirming  that  a  greater  rent  is 
paid  for  the  estate  than  is  actually  reserved, 
inasmuch  as  that  is  a  fact  vrithin  his  own 
knowledge.  Dobell  v.  Stevens,  3  Barn.  & 
C.  623;  Lysney  v.  Selby,  2  Ld.  Raym.  1118. 
An  inadequacy  of  value  is,  in  general,  of 
itself  no  evidence  of  fraud,  although,  taken 
together  with  otber  circumstances,  it  may 
constitute  the  same  element  of  proof  in  es- 
tablishing fraud.  Wise  v.  Fuller,  29  N.  J. 
Bq.  (2  Stew.)  257,  262. 

ACTIONABLE  INJURY. 

An  injury  that  is  not  the  natural  conse- 
quence of  an  act  or  omission,  and  that 
would  not  have  resulted  but  for  the  interpo- 
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sltion  of  a  new  aud  iDdependent  cause,  is  not 
actionable;  nor  is  an  injury  that  could  not 
have  been  foreseen  or  reasonably  anticipated 
as  the  probable  result  from  an  act  of  negli- 
gence. Little  Rock  &  M.  R.  Go.  v.  Barry 
(U.  S.)  84  Fed.  944,  950,  28  G.  C.  A.  644,  43 
L.  R.  A.  349. 

AOTIONABLE  MISREPRESENTATION. 

It  may  be  said  generally  that  "actionable 
misrepresentations"  consist  in  a  false  state- 
ment respecting  the  fact  material  to  the  con- 
tract, and  which  is  influential  in  producing 
it  Wise  y.  Fuller,  29  N.  J.  Eq.  (2  Stew.) 
257,  262. 

AOTIONABLE  NEOUOENOE. 

"Actionable  negligence'*  consists  in  the 
breach  of  some  duty  owing  to  the  defendant 
by  the  plaintiff,  by  reason  of  which  the  plain- 
tiff was  injured.  Salem-Bedford  Stone  Go. 
V.  O'Brien,  40  N.  E.  430,  431,  12  Ind.  App. 
217  (citing  Morrow  v.  Sweeney,  88  N.  E. 
187,  10  Ind.  App.  626;  Garskaddon  y.  Mills, 
31  N.  B.  559,  5  Ind.  App.  22;  Thlele  y.  Mc- 
Manus.  28  N.  E.  327,  8  Ind.  App.  132);  South 
Bend  Iron  Works  y.  Larger,  39  N.  E.  209, 
210,  11  Ind.  App.  367:  Hettcben  y.  Ghipman, 
41  Atl.  65.  87  Md.  729;  Singleton  y.  Felton 
(U.  S.)  101  Fed.  526,  528,  42  G.  C.  A.  57; 
O'Reilly  y.  Brooklyn  Heights  R.  Go.,  81  N. 
Y.  Supp.  572,  573.  82  App.  Diy.  492  (citing 
McGrath  y.  New  York  Gent.  &  H.  R.  R.  Go., 
59  N.  Y.  468.  17  Am.  Rep. 


''Actionable  negligence"  consists  In  the 
breach  or  nonperformance  of  some  duty  of 
the  party  charged  with  the  negligent  act  or 
omission,  owed  to  the  one  suffering  loss  or 
damage  thereby.  Brett,  M.  R.,  in  Heayen  y. 
Pender.  17  Rep.  511,  defines  "actionable  neg- 
ligence*' to  consist  in  the  failure  to  exercise 
ordinary  care  or  skill  towards  a  person  to 
whom  the  defendant  owes  the  duty  of  ob- 
serying  ordinary  care,  by  which  failure  the 
plaintiff,  without  contributory  negligence  on 
hJs  part,  has  suffered  injury  to  his  person  or 
property.  This  definition  is  accepted  and 
approved  by  the  court  for  the  purposes  of 
this  case.  Roddy  y.  Missouri  Pacific  Ry.  Go., 
15  S.  W.  1112,  1113,  104  Mo.  234,  12  L.  R.  A. 
746,  24  Am.  St.  Rep.  333. 

A  correct  definition  of  "actionable  neg- 
ligence" must  include  the  notion  that  a  legal 
duty  has  been  violated,  whether  that  duty 
arose  from  the  common  law  or  from  a  valid 
statute  or  a  municipal  ordinance  being  im- 
material. Fielders  v.  North  Jersey  St.  Ry, 
Co.,  53  Atl.  4<M,  406,  68  N.  J.  Law,  343,  59 
L.  R.  A.  455,  96  Am.  St  Rep.  552. 

Actionable  negligence  arises  from  a  neg- 
lect to  perform  a  legal  duty.  Boardman  v. 
Creighton,  49  Atl.  663.  6(^,  05  Me.  154;  Buch 
v.  Amory  Mfg.  Go..  44  Atl.  809,  810,  69  N.  BL 
257,  76  Am.  St  Rep.  163;  Akers  y.  Ghicago, 
St  F.  &  0.  Ry.  Co.,  60  N.  W.  669,  670,  58  Minn. 


540.  Some  relation  of  duty,  public  or  pri- 
vate, special  or  general,  must  exist,  either 
by  contract  or  as  an  implication  of  public 
policy,  before  one  man  becomes  liable  to  an- 
other for  the  consequences  of  a  careless  act 
or  omission  on  the  part  of  the  first  man  which 
causes  injury  to  the  second  man.  Western 
Maryland  R.  Co.  v.  Kehoe,  35  Atl.  90,  94,  83 
Md.  434.  With  purely  moral  obligations  the 
law  does  not  deal.  Buch  y.  Amory  Mfg.  Co., 
44  Ati.  809,  810,  69  N.  H.  257,  76  Am.  St  Rep. 
163.  Bven  if  a  defendant  owes  a  duty  to 
some  one  else^  but  does  not  owe  it  to  the  p^- 
son  injured,  no  action  will  lie.  Under  these 
principles  the  failure  of  a  railroad  company 
to  comply  with  a  statute  requiring  such  com- 
panies to  block  frogs  in  their  yards  and  ter- 
minal stations  did  not  render  it  liable  to  a 
trespasser  in  its  yards  for  injuries  received 
by  him  owing  to  such  failure.  Akers  y.  Chi- 
cago, St  P.  &  O.  Ry.  Co.,  60  N.  W.  669,  670, 
68  Minn.  640. 

To  constitute  actionable  negligence,  there 
must  be  not  only  causal  connection  between 
the  negligence  complained  of  and  the  injury 
suffered,  but  the  connection  must  be  by  nat- 
ural unbroken  sequence,  without  Intervening 
efficient  causes,  so  that  but  for  the  negli- 
gence in  the  defendant  the  injury  would  not 
have  occurred.  It  must  not  only  be  the 
cause,  but  It  must  be  the  proximate— that  Is, 
the  direct  and  Immediate— efficient  cause  of 
the  injury.  Decatur  Gar  Wheel  &  Mfg.  Co. 
y.  Mehaffey,  29  South.  646,  661,  128  Ala.  242 
(citing  Western  Ry.  of  Alabama  y.  Mutch,  97 
Ala.  196,  11  South.  895,  21  L.  R.  A.  816,  38 
Am.  St  Rep.  179);  Western  Maryland  R.  Co. 
y.  Kehoe,  36  Atl.  90,  94,  83  Md.  434. 

'^Actionable  negligence*'  Is  a  failure  in 
legal  duty  which  occasions  an  injury  to  a 
party  free  from  contributory  negligence,  or 
who  has  not  failed  in  the  discharge  of  his 
duty  In  the  given  circumstances.  The  fail- 
ure of  a  railroad  company  to  furnish  a  rea- 
sonably safe  passage  to  and  from  Its  mall 
train  while  stopping  at  its  regular  stations 
for  the  purpose  of  mailing  letters  is  action- 
able negligence.  Hale  v.  Grand  Trunk  R. 
R.,  15  Atl.  300,  303,  60  Vt  606,  1  L.  R.  A.  187. 

Actionable  negligence  Involves  a  breach 
of  duty  owed  by  a  responsible  person  either 
to  the  public  generally  or  to  some  particular 
person.  It  makes  it  necessary  that  we  shall 
consider  the  duty  owed  to  the  defendant  by 
the  plaintiff.  '*Duty"  and  "negligence,"  thus 
considered,  are  correlative  terms.  Bethle- 
hem Iron  Works  Go.  v.  Weiss  (U.  S.)  100  Fed. 
46,  49,  40  a  G.  A.  270. 

Actionable  negligence  may  spring  frona 
the  careless  performance  of  a  legal  duty,  or 
from  a  total  neglect  or  disregard  of  such 
duty,  but  It  can  never  be  consistently  predi- 
cated of  a  purely  accidental  occurrence.  Fi- 
delity &  Casualty  Co.  y.  Cutts,  48  Ati.  673, 
674,  95  Me.  162» 
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The  element  which  distinguishes  action- 
able negligence  from  criminal  wrong  or  will- 
ful tort  is  Inadvertence  on  the  part  of  the 
person  causing  the  injury.  He  may  advert 
to  the  act  of  omission  of  which  he  Is  guilty, 
but  he  cannot  advert  to  it  as  a  failure  of 
duty;  that  is,  he  cannot  be  conscious  that  it 
is  a  want  of  ordinary  care  without  subject- 
ing himself  to  the  charge  of  having  inflicted 
willful  Injury.  Proctor  v.  Southern  Ry.  Co., 
39  S.  B.  351,  358,  61  S.  C.  170. 

The  standard  of  duty  Imposed  by  law  In 
the  different  contractual  relations  of  life  va- 
ries in  degree  firom  ordinary  care,  as  in  the 
relation  of  master  and  servant,  to  extreme 
vigilance,  as  in  the  case  of  common  carriers 
of  passengers  for  hire.  In  no  case,  ezcept- 
hig  possibly  that  of  the  carrier  of  merchan- 
dise for  hire,  is  the  duty  absolute,  such  as  in- 
volved in  the  obligation  of  an  Insurer  or  guar- 
antor; but  in  all  cases  failure  of  duty  is  re- 
garded as  actionable  negligence.  Obanhein 
r.  Arbuckle,  81  N.  Y.  Supp.  133,  135,  80  App. 
Dlv.  465. 

ACTIONABLE  NmSANOIL 

An  "actionable  nuisance'*  Is  anything 
wrongfully  done  or  permitted  which  injures 
or  annoys  another^in  the  enjoyment  of  his 
legal  right.  Cooper  v.  Overton,  52  S.  W.  183, 
,  184.  102  Tenn.  211,  45  L.  R.  A.  591,  78  Am. 
St.  Rep.  864;  Chicago  North  Shore  St.  Ry. 
Co.  V.  Payne,  61  N.  B.  467,  468,  192  111.  289 

"Anything  which  is  injurious  to  health, 
or  indecent,  or  oflensiTe  to  the  senses,  or  an 
obstruction  to  the  free  use  of  property  so  as 
to  interfere  with  the  comfortable  enjoyment 
of  life  or  property  Is  a  nulsanc^  and  subject 
of  an  action.  Such  action  ma^  be  brought 
by  any  person  whose  property  is  injuriously 
affected,  or  whose  personal  enjoyment  is 
lessened  by  the  nuisance  and  by  the  judg- 
ment the  nuisance  may  be  enjoined  or  abated 
as  well  as  damages  recovered."  Code  Civ. 
Proc.  §  731.  Grandona  v.  Lovdal,  21  Pac. 
366,  368,  78  Cal.  611,  12  Am.  St  Rep.  121. 

By  Code  Civ.  Proc.  fi  731,  an  "actionable 
nuisance*'  la  defined  as  follows:  Anything 
which  Is  injurious  to  health,  or  indecent,  or 
offensive  to  the  senses,  or  an  obstruction  to 
the  free  use  of  property,  so  as  to  interfere 
with  the  comfortable  enjoyment  of  life  or 
property,  is  a  nuisance  and  the  subject  of  an 
action.  Grandona  v,  Lovdal,  21  Pac.  366, 368, 
78  Cal.  611,  12  Am.  St  Rep.  121. 

A  power  bouse  erected  next  door  to  a 
boarding  house,  and  Injuring  it  by  reason  of 
the  noise  and  vibrations  caused  by  Its  ma- 
chinery, would  not  be  a  private  nuisance  if  it 
was  run  in  a  skillful  and  proper  manner  and 
the  maintenance  was  authorized  by  its  char- 
ter. Chicago  North  Shore  St.  Ry.  Co.  v. 
Payne,  61  N.  B.  467,  468,  192  111.  239. 


ACTIONABLE  PER  SE. 

"Words  actionable  per  se"  are  such 
words  as  charge  some  punishable  offense, 
some  disgraceful  disease,  or  spoken  of  a  per- 
son in  relation  to  some  profession,  occupa- 
tion, or  ofl3cial  station  in  which  he  is  em- 
ployed.   Barnes  v.  Trundy,  31  Me.  321,  323. 

The  expression  "actionable  per  se**  at 
common  law  refers  to  words  Importing  a  fel- 
ony, but  many  public  offenses  were  felonies 
at  common  law  which  were  made  mere  mis- 
demeanors by  the  more  enlightened  Ameri- 
can statutory  law.  The  general  rule  is  that 
any  words  which  charge  a  person  with  an 
indictable  offense  which  is  punishable  by  an 
infamous  or  corporal  punishment,  or  which 
Involves  moral  turpitude,  are  actionable  in 
themselves.  Lemons  t.  Wells,  78  Ky.  117, 
11& 

The  expression  "actionable  per  se,''  as 
used  in  the  law  of  slander,  means  words 
from  which  damages  are  presumed,  without 
any  special  damage  being  done,  and  must  be 
such  as,  if  true,  would  subject  a  private  per- 
son to  legal  punishment,  or,  if  spoken  of  a 
person  holding  an  office  or  profession,  such 
as  are  calculated  to  injure  him  in  his  office, 
profession,  or  trade;  and.  If  the  words  are 
not  actionable  under  this  rule,  falsehood  and 
malice  cannot  make  them  so.  Thus,  to  say 
of  a  young  lady  that  she  is  not  handsome, 
might  be  false  and  malicious,  but  it  would  not 
be  actionable.  Mayrant  v.  Richardson  (S.  0.) 
1  Nott  &  McC.  347,  349,  9  Am.  Dec.  707. 

When  language  is  used  concerning  a  per- 
son or  his  affairs  which  from  its  nature  nec- 
essarily must  or  presumably  will,  as  its  nat- 
ural and  proximate  consequence,  occasion 
him  pecuniary  loss,  its  publication,  prima 
facie,  constitutes  a  cause  of  action,  and  pri- 
ma fade  constitutes  a  wrong,  without  any 
allegation  or  evidence  of  damage  other  than 
that  which  is  implied  or  presumed  from  the 
fact  of  publication;  and  this  is  all  that  Is 
meant  by  the  term  "actionable  per  se.**  New- 
ell, Defam.  p.  181.  "When  defamatory  words 
spoken  of  a  person  in  relation  to  his  business, 
profession,  or  occupation  are  such  that  they 
directly  tend  to  injure  him  in  respect  to  it 
or  to  impair  confidence  in  his  character  or 
ability,  when  from  the  nature  of  the  business 
great  confidence  must  necessarily  be  repos- 
ed, they  are  'actionable  per  se,*  although  not 
applied  by  the  speaker  to  the  profession  or 
occupation  of  the  plaintiff;  but  when  they 
convey  only  a  general  imputation  upon  hie 
character,  injurious  to  any  one  of  whom  they 
might  be  spoken,  they  are  not  actionable  un- 
less such  application  be  made.*'  Sanderson 
V.  Caldwell,  45  N.  Y.  398,  405,  6  Am.  Bep. 
105;  Continental  Nat  Bank  v.  Bowdre,  23  S. 
W.  131,  134,  92  Tenn.  (8  Pickle)  723. 

Words  charging  the  wife  with  desert- 
ing her  husband  during  his  illness  are  action- 
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able  per  se  in  coiinectlon  with  words  forbid- 
ding all  persons  to  give  her  harbor  or  trust 
on  his  account,  snch  words  not  being  privi- 
leged. Smith  y.  Smith,  41  N.  W.  499,  500,  73 
Mich.  445,  3  L.  R.  A.  52,  16  Am.  St  Rep.  594. 

When  language  is  used  concerning  a  per- 
son or  liis  affairs  which  necessarily  must  or 
presumably  will,  as  its  natural  consequence, 
occasion  him  pecuniary  loss,  its  publication 
prima  facie  constitutes  a  cause  of  action, 
and  prima  facie  constitutes  a  wrong,  without 
any  allegation  or  evidence  of  damage  other 
than  that  which  is  implied  or  presumed  from 
the  fact  of  publication;  and  this  is  all  that 
is  meant  by  the  term  "actionable  per  se." 
Pratt  V.  Pioneer  Press  Co.,  35  Minn.  251,  254, 
28  N.  W.  708^  709,  710. 

ACTIONABLE  WORDS. 

"Actionable  words*'  in  lib^l  are  those 
which  (1)  import  a  charge  of  some  punishable 
crime,  or  (2)  import  some  offensive  disease 
which  would  tend  to  deprive  a  person  of  so- 
ciety, or  (3)  which  tend  to  injure  a  party  in 
his  trade  and  occupation  or  business,  or  (4) 
which  have  produced  some  special  damage. 
Cady  V.  Brooklyn  Union  Pub.  Co.,  51  N.  Y. 
Supp.  198, 199,  23  Misc.  Rep.  409  (citing  Moore 
V.  Francis,  23  N.  E.  1127,  121  N.  Y.  199,  8  L. 
R.  A.  214,  18  Am.  St  Rep.  810;  Onslow  v. 
Home,  3  Wils.  177). 

ACTIVE. 

That  is  in  action;  that  demands  action; 
actually  subsisting;  the  opposite  of  passive. 
An  active  debt  is  one  which  draws  interest 
An  active  trust  is  a  confidence  connected  with 
a  duty.  An  active  use  is  a  present  legal  es- 
tate.   Black,  Law  Diet 

ACTIVXi  DUTT. 

Every  member  of  the  State  Guard,  while 
in  attendance  at  the  regular  drill  provided  for 
by  law,  or  at  any  parade,  review,  battalion, 
regimental,  or  other  drill,  or  any  escort  duty, 
or  paying  military  honors,  or  either,  within 
or  without  the  state,  or  any  military  excm*- 
sion  authorized  by  the  Governor,  or  by  his 
commanding  officer,  shall  pe  considered  on 
"active  duty"  at  such  time,  except  as  to  pay 
and  rations.    Ky.  St  1903,  $  2700. 

ACTIVE  TRUST. 

An  "active  trust"  is  where  special  and 
particular  duties  are  pointed  out  to  be  per- 
formed by  a  trustee.  Flaherty  v.  O'Connor 
(R.  I.)  54  Atl.  376,  377  (citing  1  Perry  on 
Trusts  [5th  Ed.]  fi  18). 

An  "active  trust"  is  one  in  which  active 
duties,  requiring  the  exercise  of  sound  per- 
sonal discretion,  are  enjoined  on  the  trustee. 
Appeal  of  Barnett  46  Pa.  (10  Wright)  392, 
899,  86  Am.  Dec.  502  (quoted  and  approved 


In  re  Eshelman's  Estate,  48  AtL  201,  202,  191 
Pa.  68). 

Where  a  special  duty  is  to  be  performed 
by  the  trustee  in  respect  to  the  estate,  such 
as  to  collect  the  rents  and  profits,  to  sell  the 
estate,  etc.,  the  trust  is  called  "active."  All 
other  trusts  are  denominated  "passive"  trusts, 
bel!ause  there  is  no  duty  imposed  on  the 
trustee.  He  simply  acts  as  the  reservoir  of 
the  legal  estate,  because,  from  terms  and 
character  of  the  conveyance  and  limitation, 
the  statute  cannot  transfer  the  legal  estate 
to  the  cestui  que  use  or  trust  Perkins  ▼• 
Brinkley,  45  S.  E.  541,  542,  133  N.  O.  154. 

If  the  trustee  is  to  exercise  any  direction 
in  the  management  of  the  estate  or  in  the 
investment  of  the  proceeds,  or  if  the  purpose 
of  the  trust  is  to  protect  the  estate  for  a 
given  time,  or  until  the  death  of  some  one,  or 
until  division,  or  until  a  request  for  a  convey- 
ance is  made,  the  trust  is  active.  Although 
the  direction  may  be  for  the  trustee  to  per- 
mit and  suffer  another  person  to  receive  the 
rents,  yet  if  any  duty  is  to  be  imposed  upon 
the  trustee,  expressly  or  by  implication,  the 
legal  title  is  in  him.  First  Nat  Bank  v. 
Nashville  Trust  Ck>.  (Tenn.)  62  S.  W.  392, 401. 

An  analysis  of  the  cases  which  have  set- 
tled the  distinction  between  active  and  dry 
trusts  will  show  that  in  the  former  class  the 
duty  to  be  performed  by  the  trustee  must  not 
only  involve  some  positive  action  on  his  part, . 
but  an  action  attended  with  some  discretion. 
The  automatic  function  of  merely  receiylng 
for  the  cestui  que  trust  and  Immediately  pay- 
ing over  to  him  the  trust  fund  or  its  income, 
will  not  make  a  trust  active.  The  cestui  que 
trust  could  perform  the  act  as  well,  and  he 
has  no  protection  in  the  superior  Judgment  of 
the  trustee,  because  the  trustee  is  not  em- 
powered to  exercise  his  Judgment  The  cases 
properly  describe  him  as  a  mere  conduit  But 
when  the  trustee  is  invested  with  a  discre- 
tion, however  slight  he  takes  the  place  of  the 
donor,  and  the  trust  committed  to  him  la 
"active."  A  trust  for  the  protection  of  the 
beneficiary,  who  may  be  a  spendthrift,  or  a 
married  woman,  or  a  party  in  remainder* 
stands,  of  course,  on  a  different  footing,  and 
is  equally  valid,  whether  the  duties  of  the 
trustee  are  active  or  passive.  In  re  Hemp- 
iirs  Estate,  36  Atl.  409,  410,  180  Pa.  95. 

A  bequest  in  trust  for  testator's  daughter 
for  her  natural  life,  the  interest  and  income 
alone  for  her  share  to  be  paid  to  her,  wheth- 
er covert  or  discovert  is  an  active  trust  In 
re  Forney's  Estate,  28  Atl.  1086, 1087, 161  Pa. 
209. 

Where  a  will  created  the  following  trust: 
"I  give  and  bequeath  to  my  five  children 
[naming  them]  in  trust  for  their  children,  all 
my  real  estate,  share  and  share  alike,  aftw 
the  decease  of  my  wife,  •  •  •  and  th* 
payment  of  the  said  bonds  and  mortgage* 
against  my  real  estate  shall  have  been  satis- 
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Med.  Shonld  any  of  my  children  before  men- 
tioned die  without  children,  then  their  share 
of  the  said  estate  shall  go  to  the  siurlying 
heirs,  and  the  said  children  shall  not  have 
any  power  to  sell  or  mortgage  any  of  the  said 
estate**— the  trust  created  was  active,  because 
active  duties  attended  it,  and  because  it  sub- 
served contingent  interests.  In  re  Malseed's 
Estate  (Pa.)  16  Phiia.  405,  406. 

ACTIVS  VIOrLANOE. 

"Active  vigilance,"  in  reference  to  an  ex- 
ecutor's duty  in  collecting  a  debt  due  the  es- 
tate, Is  a  relative  term,  and  depends  on  facts 
appearing  in  each  case;  and  an  executor, 
who  claims  that  certain  property  not  in  his 
possession  belongs  to  the  estate,  though  he 
does  not  know  how  he  can  prove  or  who  it 
actually  belongs  to,  and  who  is  advised  by 
counsel  In  good  faith  that  he  cannot  make 
such  proof,  and  who  actually  believes  It,  will 
not  be  deemed  not  to  have  used  "active  vig- 
ilance" In  failing  to  bring  such  action. 
0'C3onnor  v.  Glfford,  22  N.  B.  1036.  1037.  117 
N.  Y.  275. 

ACTOR. 

Chinese  actor  as  laborer,  see  "Chinese 
Laborer." 

ACTUAL 

"Actual**  mean  "real,"  as  opposed  to 
♦•nominal."  Astor  v.  Merrltt,  4  Sup.  Ct  413, 
419,  111  U.  S.  202,  28  L.  Ed.  401. 

The  word  "actual"  has  a  definite  and 
iseell-understood  meaning.  It  Is  something 
real,  in  opposition  to  constructive  or  specu- 
lative; something  existing  in  fact  A  life 
Insurance  policy,  requiring  proof  of  "actual" 
death  before  payment,  requires  actual  proof 
ot  the  death  of  insured,  and  the  mere  pre- 
sumption of  death  arising  from  seven  years 
absence  is  insufficient  Kelly  y.  Supreme 
Council  Catholic  Mut  Ben.  Ass'n,  61  N.  Y. 
Siipp.  394,  395,  46  App.  Div.  79. 

"Actual"  means  existent  but  does  not 
preclude  the  idea  of  change,  so  that  a  statute 
giving  supervisors  power  to  regulate  water 
rates,  and  providing  that  until  so  regulated 
tlie  "actual"  rates  established  and  collected 
by  the  water  company  shall  be  deemed  the 
legal  established  rates  thereof,  does  not  pre- 
vent the  water  company  from  increasing  the 
rates.  Osborne  v.  San  Diego  Land  &  Town 
Co.,  20  Sup.  Ct  860,  866,  178  U.  S.  22,  44  L. 
BSd.  961. 

Am  oontrasted  with  option. 

''Actual,"  as  used  in  a  letter  between  a 
broker  and  his  customer,  "I  now  see  that  you 
iiave  my  actual  wheat  account  mixed  with 
my  option  account"  was  used  to  distinguish 
two  classes  of  transactions;   the  actual  ac- 


count referring  to  the  actual  purchase  and 
sale  of  wheat  and  the  option  account  being 
merely  fictitious  transactions,  which  did  not 
relate  to  the  Intended  actual  purchase  and 
sale  of  that  commodity,  but  merely  a  gam- 
bling contract  on  the  rise  and  fall  of  the 
market  Dows  v.  Giaspel,  60  N.  W.  60,  64, 
4  N.  D.  251. 

ACTUAI.  ACCEPTANCE. 

"Actual  acceptance,"  as  applied  to  a  non- 
existing  bill  of  exchange,  must  point  to  the 
particular  bill  to  be  accepted,  and  describe 
It  in  unmistakable  terms,  and  a  general  let- 
ter of  credit  cannot  be  construed  to  be  au 
acceptance  of  any  particular  bill.  Valle  v. 
Cerre's  Adm*r,  36  Mo.  575,  590,  88  Am.  Dec. 
161. 

ACTUAL  AGENCY. 

An  agency  Is  actual  when  the  agent  Is 
really  employed  by  the  principal.  Civ.  Code 
Cal.  1903,  fi  2299;  Rev.  Codes  N.  D.  1899,  S 
4307;  Civ.  Code  S.  D.  1903,  S  1660;  First  Nat 
Bank  v.  Minneapolis  &  N.  Elevator  Co.,  91 
N.  W.  436,  438,  11  N.  D.  280. 

AOTUAIi  AVTHOBITT. 

"Actual  authority"  is  such  as  a  principal 
intentionally  confers  upon  the  agent  or  inten- 
tionally or  by  want  of  ordinary  care  allows 
the  agent  to  believe  himself  to  possess.  Civ. 
Code  Cal.  1903,  S  2316;  Rev.  Codes  N.  D. 
1899,  S  4321;   Civ.  Code  S.  D.  1903,  fi  1674. 

ACTUAI.  BIAS. 

"Actual  bias':  of  a  Juror  is  defined  by 
Rev.  St  Utah,  p.  993,  S  4833,  subd.  2,  as  the 
existence  of  a  state  of  mind  on  the  part  of 
the  Juror  which  leads  to  a  Just  Inference  in 
reference  to  the  case  that  he  will  not  act 
with  entire  impartiality.  State  v.  Ha  worth, 
68  Pac.  155,  158^  24  Utah,  398. 

By  Pen.  Code  Cal.  S  1073.  actual  bias  is 
defined  to  be  the  existence  of  a  state  of  mind 
on  the  part  of  the  Juror  in  reference  to  the 
case  or  to  either  of  the  parties  which  will 
prevent  him  from  acting  with  entire  impar- 
tiality and  without  prejudice  to  the  substan- 
tial rights  of  either  party.  People  v.  Wells, 
34  Pac.  718,  719,  100  Cal.  227. 

"Actual  bias  consists  in  the  edstence  of 
a  state  of  mind  on  the  part  of  the  Juror 
which  satisfies  the  court  in  the  exercise  of 
a  sound  discretion,  that  such  Juror  cannot  try 
the  issues  impartially  and  without  prejudice 
to  the  substantial  rights  of  the  party  chal- 
lenging." State  V.  Chapman,  47  N.  W.  411, 
414,  1  S.  D.  414,  10  L.  R.  A.  432  (citing  Comp. 
Tjaws,  §  7358,  subd.  2);  People  v.  McQuade,  IS 
N.  B.  156.  100.  110  N.  Y.  284,  304.  1  L.  a  A. 
273  (citing  Code  Cr.  Proc.  S  376,  subd  2).  Ac- 
tual bias  is  defined  In  the  same  language 
by  Code  Cr.  Proc.  fi  22,  art  9,  under  which 
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It  was  held  that  the  formation  and  expression 
of  an  opinion  are  not  alone  the  test  of  the 
Juror's  competency,  but  the  nature  of  the 
opinion  may  be  inquired  into,  and,  if  found 
to  be  only  a  transitory  Inclination  of  the 
mind,  based  upon  rumor,  newspaper  state- 
ment, general  notoriety,  etc.,  the  truth  of 
which  the  Juror  does  not  Inquire  into  nor 
Judge,  it  Is  not  a  disqualifying  opinion. 
Huntley  v.  Territory,  54  Pac  314,  315,  7 
Okl.  60. 

AOTUAIi  BIRTH. 

The  term,  "in  existence  by  actual  birth," 
as  used  in  Pen.  Code,  art  545,  providing 
that  the  person  upon  whom  the  homicide  is 
alleged  to  have  been  committed  must  be  in 
existence  by  actual  birth,  means  a  complete 
expulsion  of  the  child  from  the  body  of  the 
mother  alive.  Wallace  v.  State,  10  Tex. 
App.  255,  270. 

AOTUAI.  BREAKHf O. 

See  "Breaking  (In  Criminal  Law).'' 

ACTUAL  CASH  PAYMENT. 

Gen.  St  c.  55,  §S  2-4,  requires  a  special 
partner  to  contribute  to  the  common  stock 
of  the  firm  a  specified  sum  in  actual  cash 
payment  as  capital.  Held,  that  the  phrase 
"actual  cash  payment,"  in  such  connection, 
was  emphatic,  and  was  Intended  to  exclude 
an  Instrument  by  which  commercial  securi- 
ties of  any  description  short  of  cash  may 
be  regarded  by  the  aid  of  mercantile  usage 
as  spontaneously  equivalent  to  cash,  and  to 
remove  from  all  parties  the  temptation  to 
evade  its  requirements  in  this  respect.  Hag- 
gerty  v.  Foster,  103  Mass.  17,  19.  Such  stat- 
ute is  not  complied  with  by  giving  promissory 
notes  of  the  special  partner,  payable  on  time 
to  the  general  partner,  and  which,  when  nego- 
tiated, constitute  a  debt  for  which  both  mem- 
bers of  the  firm  are  liable.  Such  notes  are 
In  no  legitimate  sense  a  contribution  of  money 
to  the  common  stock.  It  creates  no  fund  or 
capital  to  which  persons  dealing  with  the 
firm  might  look  for  the  payment  of  their 
debts,  but  substitutes  in  its  place  a  debt  for 
which  each  copartner  is  severally  liable  only. 
Nor  is  a  note  of  a  third  person,  not  indorsed 
by  the  payee,  of  which  the  special  partner 
and  the  copartnership  were  equitable  owners, 
to  be  regarded  as  equivalent  to  money.  A  note 
is  an  agreement  to  pay  money,  and  cannot  be 
treated  as  cash.  Pierce  v.  Bryant,  87  Mass. 
(5  Allen)  91,  92.  A  like  statute  is  held  to 
merely  require  the  capital  contributed  to  be 
completely  subjected  to  the  control  and  dis- 
tribution of  the  firm  in  the  form  of  money, 
and  hence  the  certified  check  of  a  solvent 
bank  is  an  "actual  cash  payment"  Metro- 
politan Nat  Bank  v.  Palmer,  9  N.  Y.  Supp. 
239,  56  Hun,  041.  Such  a  statute  requires  the 
entire  payment  to  be  made  in  money,  and 


such  payments  cannot  be  made  partly  in  cash 
and  partly  in  goods,  securities,  or  assets  of 
another  firm.  Lineweaver  v.  Slagle»  2  AtL 
693,  696,  64  Md.  465,  54  Am.  Rep.  775. 

Actual  cash  payment  Includes  a  con- 
tribution to  the  capital  of  a  limited  part- 
nership by  checks  which  were  actually  cash- 
ed, and  the  amount  of  which  actually  went 
into  the  firm  business^  since  payment  by 
check  is  recognized  by  commercial  law,  and 
has  come  into  use  so  frequently  as  to  almost 
supersede  payments  of  any  considerable 
amount  in  any  other  manner,  and  when  one 
man  draws  a  check  on  his  banker  in  favor 
of  another,  and  it  is  accepted  by  the  payee, 
and  the  debt  is  receipted,  and  all  parties 
agree  that  the  check  was  cashed,  it  cannot 
be  said  that  such  transaction  was  not  an 
actual  payment,  and  an  actual  payment  Is 
not  required  to  be  made  in  coin,  and  a  pay- 
ment by  check  which  was  actually  cashed 
constituted  an  actual  cash  payment,  within 
tlie  meaning  of  the  statute.  Hogg  y.  OrgUlp 
34  Pa.  (10  Casey)  344,  351. 

The  expression  "actual  cash  payment^' 
excludes  a  construction  by  which  commer- 
cial securities  of  any  description  may  be 
regarded,  by  the  aid  of  mercantile  uses,  as 
substantially  equivalent  to  cash.  linewea- 
ver  V.  Slagle,  2  Ati.  693,  696,  64  Md.  465,  54 
Am.  Rep.  775. 

Contribution  of  capital  by  a  special  part- 
ner for  a  limited  partnership  by  means  of  a 
certified  check  on  a  solvent  bank  is  an  actual 
cash  payment.  Metropolitan  Nat  Bank  y. 
Palmer,  9  N.  Y.  Supp.  230,  56  Hun,  641. 

AOTUAIi  CASH  VAIiUE. 

The  phrase  "actual  cash  value"  Is  prac- 
tically synonymous  with  **falr  cash  value." 
The  actual  cash  value  of  the  property  is  the 
price  which  it  will  bring  in  a  fair  market, 
after  fair  and  reasonable  efforts  have  been 
made  to  find  a  purchaser  who  will  give  the 
highest  price.  The  actual  cash  value,  then, 
is  the  fair  or  reasonable  cash  price  for  which 
the  property  can  be  sold  in  the  market.  Bir- 
mingham Fire  Ins.  Co.  v.  Pulver,  18  N.  EI 
804,  807,  126  111.  329,  9  Am.  St  Rep.  598; 
Conness  v.  Indiana,  I.  &  I.  R.  Co.,  62  N.  E5. 
221,  225,  193  111.  464;  Manchester  Fire  Ins, 
Co.  V.  Simmons,  35  S.  W.  722,  723,  12  Tex. 
Civ.  App.  607;  Wolfe  v.  Howard  Ins.  Co.,  7 
N.  Y.  (4  Seld.)  583,  584;  Mack  v.  Lanca- 
shire  Ins.  Co.  (U.  S.)  4  Fed.  59,  60;  Connesa 
V.  Indiana,  I.  &  I.  R.  Co.,  62  N.  B.  221,  225, 
193  111.  4G4  (citing  Birmingham  Fire  Ins.  Co. 
V.  Pulver,  18  N.  E.  804,  126  111.  329,  9  Am.  St. 
Rep.  598). 

The  actual  cash  value  of  real  or  personal 
property  is  the  price  It  would  sell  for,  for 
cash,  in  the  ordinary  course  of  business,  free 
from  incumbrance,  otherwise  than  at  forced 
sale.  Morgan's  L.  &  T.  R.  S.  Co.  v.  Board 
of  Reviewers,  8  South.  507,  511,  41  La.  Ann. 
115a 
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AOTVAIi    ANB    OONTXHUED    OHAHGE 
OF  POSSESSION. 

Za  statntefl  of  frauds. 

Civ.  Code,  S  3440,  declaring  tliat  no  sale 
of  personal  property  sball  be  good  as  against 
tbe  creditors  of  the  seller,  unless  it  is  fol- 
lowed by  an  "actual  and  continued  change  of 
possession,"  requires  a  delivery  of  the  prop- 
erty into  the  hands  of  the  buyer,  who  must 
have  physical  possession  of  the  same.  That 
possession  must  be  open  and  unequivocal, 
<*arrylng  with  it  the  usual  marks  and  indica- 
tions of  ownership.  It  must  be  such  as  to  give 
evidence  to  the  world  of  the  claims  of  the 
new  owner.  He  must,  in  other  words,  be 
in  the  usual  relation  to  the  property  which 
owners  of  goods  occupy  to  their  property. 
This  possession  must  be  continuous;  not  tak- 
en to  be  surrendered  back  again;  not  formal, 
but  substantial.  But  it  need  not  necessarily 
continue  indefinitely,  When  It  is  bona  fide 
and  openly  taken,  and  Is  kept  for  such  a 
length  of  time  as  to  give  general  advertise- 
ment to  the  status  of  the  property  and  the 
•claim  to  it  by  the  vendee.  Stevens  v.  Irwin, 
15  Cal.  608,  506,  76  Am.  Dec.  500  (quoted  and 
approved  in  Bell  y.  McGlellan,  67  Gal.  283,  7 
Pac.  609;  O'Gara  v.  Lowry,  5  Pac.  583,  588, 
5  Mont  427;  Godchauz  v.  Mulford,  26  Cal. 
316,  85  Am.  Dec.  178;  Hesthal  v.  Myles,  53 
C5al.  623.  Walterfc  r.  Katliff,  61  Pac.  1070, 
1073  10  Okl.  262). 

Gen.  St  1878.  c.  41,  fi  16,  declarer  that 
every  sale  of  goods  in  the  possession  of  the 
vendor  or  under  his  control,  unless  the  same 
Is  accompanied  by  an  immadiate  deliver;^  and 
followed  by  an  "actual  and  continued  change 
of  possession,"  Is  presumed  fraudulent  as 
against  the  vendor's  creditors.  Held,  that 
the  actual  and  continued  change  of  posses- 
sion declared  by  the  statute  must  be  an  ab- 
solute change  of  the  possession,  and  that  a 
mere  formal  or  constructive  taking  possession 
of  the  vendee,  and  immediately  leaving  the 
property  in  the  actual  control  and  possession 
of  the  vendor,  was  not  sufficient  to  prevent 
the  presumption  of  fraud  created  by  the  stat- 
ute from  obtaining.  Murch  v.  Swensen,  42 
N.  W.  290,  291,  40  Minn.  421.  There  must  be 
such  a  change  as  the  circumstances  of  the 
sale  and  nature  of  the  property  admit,  such 
as  the  vendor  Is  capable  of  making.  Chlcker- 
ing  &  Sons  V.  White,  44  N.  W.  988,  989,  42 
Minn.  457. 

Rev.  St  p.  436,  §  169,  provides  that  every 
«ale  made  by  a  vendor  of  goods  in  his  pos- 
session or  under  his  control,  unless  the  same 
be  accompanied  by  the  immediate  delivery 
and  followed  by  an  actual  and  continued 
change  of  possession,  shall  be  conclusive 
evidence  of  fraud.  Held,  that  the  word  "ac- 
tual" was  designed  to  exclude  the  idea  of  a 
mere  formal  change  of  possession,  and  means 
possession  which  is  open  and  unequivocal, 
carrying  with  It  the  usual  marks  and  indica- 
tions of  ownership  by  the  vendee;   In  other 


words,  he  must  be  In  that  relation  to  the 
property  which  owners  of  goods  occupy  to 
their  property.  Dodge  v.  Jones,  14  Pac.  707, 
710,  7  Mont.  121. 

"Actual  and  continued  change  of  posses- 
sion," as  used  In  reference  to  the  sale  of  per- 
sonal property  by  a  judgment  debtor,  means 
"an  open  and  public  change  of  possession, 
which  is  to  continue  and  to  be  manifested 
continually  by  outward  and  visible  signs, 
such  as  to  render  it  evident  that  the  posses- 
sion of  the  judgment  debtor  has  ceased." 
Topping  V.  Lynch,  25  N.  Y.  Super.  Ct  (2 
Bob.)  484,  488. 

The  "actual  change  of  possession"  re- 
quired to  rebut  the  presumption  of  fraud  in 
a  sale  of  goods  means  such  a  change  that 
the  vendor  ceases  to  possess  the  goods  in  any 
capacity  whatever.  The  continuance  of  the 
vendor  in  possession  as  the  vendee's  agent 
Is  not  "actual  change  of  possession,"  so  as  to 
rebut  the  presumption  of  fraud.  Grant  v. 
Lewis,  14  Wis.  487,  490,  80  Am.  Dec  785. 

"Actual  change  of  possession"  within 
the  statute  requiring  every  sale  of  personalty 
to  be  followed  by  an  actual  change  of  posses- 
sion, is  plainly  used  in  opposition  to  '^virtual" 
or  "constructive."  An  actual  change,  as  dis- 
tinguished from  that  which  by  the  mere  in- 
tendment of  law  follows  a  transfer  of  the 
title,  is  an  open,  visible,  public  change,  mani- 
fested by  such  outward  signs  as  render  it  evl- 
dec:  that  the  possession  of  the  owner,  as 
such,  has  wholly  ceased,  and  where,  after  a 
sale,  the  goods  remained  in  the  same  house, 
in  the  same  possession,  were  applied  to  the 
same  usages,  and,  so  far  as  the  public  had 
any  means  of  judging,  remained  in  the  pos- 
session of  the  same  person  as  owner,  there 
was  no  such  change.  Randall  t.  Parker,  5  N. 
Y.  Super.  Ot.  (3  Sandf.)  69,  73. 

In  the  provision  of  the  statutes  that  ev- 
ery transfer  of  personal  property,  If  made  by 
the  person  having  at  the  time  possession  or 
control,  and  not  accompanied  by  an  immedi- 
ate delivery,  and  followed  by  an  actual  and 
continued  change  of  possession,  of  the  thing 
transferred,  is  conclusively  presumed  to  be 
fraudulent,  the  word  "actual"  is  designed  to 
exclude  the  idea  of  a  mere  formal  change  of 
possession.  Morris  v.  McLaughlin,  64  Pac. 
219,  221,  25  Mont  151. 

In  chattel  mortKage  laws. 

"Actual  and  continued  change  of  posses- 
sion," under  a  statute  relating  to  chattel 
mortgages,  means  an  open,  public  change  of 
possession,  which  Is  to  continue  and  be  mani- 
fested continually  by  outward  and  visible 
signs,  such  as  render  it  evident  that  the  pos- 
session of  the  Judgment  debtor  has  changed. 
CJonstructive  possession  cannot  be  taken  un- 
der a  chattel  mortgage.  The  possession  must 
be  taken  in  fact,  and  that  possession  cannot 
be  taken  by  words  and  Inspection.  Steele 
V.  Benham,  84  N.  Y.  634,  638. 
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Actual  change  of  posseasloii  Imports  at 
least  something  more  than  a  mere  legal  or 
flctitiouB  change  to  be  worked  hj  the  opera- 
tion of  a  chattel  mortgage  alone.  Camp  t. 
Camp  (N.  Y.)  2  Hill,  628,  629. 

The  "actual  and  continued  change  of 
possession"  of  mortgaged  personalty,  required 
by  statute  in  order  to  prevent  the  presump- 
tion of  fraud  arising  as  to  the  transaction, 
cannot  be  construed  to  mean  a  constructive 
change  of  possession;  and  hence  the  act  of 
an  agent  of  the  mortgagee  in  going  to  the 
mortgagor's  place  of  business  and  taking 
possession  of  the  mortaged  property  with  the 
mortagor*s  assent,  at  the  same  time  putting 
It  in  charge  of  one  who  was  then  and  for  a 
long  time  afterwards  was  in  the  mort- 
gagor's employ,  the  property  remaining  in 
his  place  of  business  In  its  usual  place  and 
being  used  by  the  mortgagor  in  his  business 
the  same  as  before,  did  not  amount  to  an  "ac- 
tual and  continued  change  of  possession." 
Brunswick  v.  McClay,  7  Neb.  137,  139. 

Under  Acts  1879,  p.  134,  S  1,  requiring  an 
"actual  and  continued  change  of  possession" 
of  mortgaged  personal  property  to  entitle 
plaintlCC  to  relief  as  against  a  subsequent  at- 
taching creditor  of  the  mortgagors,  it  is  said 
that  t^hat  will  constitute  a  delivery  "and  an 
actual  and  continued  change  of  possession 
must  necessarily  depend  on  the  character 
and  situation  of  the  property  in  question, 
and  it  was  held  that  where,  in  an  action  to 
foreclose  a  chattel  mortgage  on  cattle  against 
the  mortgagor  and  an  attaching  creditor, 
plaintiff  sequestered  the  cattle,  which  the 
sheriff  delivered  to  him  under  a  "range  levy," 
and  plaintiff  left  the  cattle  with  one  of  the 
mortgagors  as  keeper,  and  with  other  cattle 
to  which  plaintiff  held  title,  there  was  an  ac- 
tual and  continued  change  of  possession 
within  the  statute.  Randolph  v.  Brown,  53 
S.  W.  825,  828,  21  Tex.  Civ.  App.  617. 

Comp.  Laws  1885,  c.  68,  art.  2,  S  11,  pro- 
viding that  a  chattel  mortgage  shall  continue 
in  force  for  only  one  year,  unless  a  renewal 
affidavit  is  filed,  or  there  is  "an  actual  and 
continued  change  of  possession,"  means  that 
the  actual  possession  must  pass  from  the 
mortgagor,  and  does  not  return  to  him;  and 
hence,  where  a  chattel  mortgage  was  exe- 
cuted on  a  stock  of  goods,  and  the  store  was 
placed  in  charge  of  an  agent  of  the  mortga- 
gee, and  the  mortgagor  was  employed  as  a 
clerk,  and  subsequently  the  agent  was  dis- 
charged and  the  entire  control  of  the  store 
was  placed  in  the  hands  of  the  mortgagor, 
there  was  not  an  "actual  and  continued 
change  of  possession,"  as  required  by  the 
statute.  Swiggett  v.  Dodson,  17  Pac.  594,  596, 
38  Kan.  702. 

An  "actual  and  continued  change  of  pos- 
session," within  the  meaning  of  the  Oklaho- 
ma statute,  relative  to  sales,  must  be  open, 
notorious,  and  unequivocal,  and  such  as  to 
apprise  the  community  or  those  who  are  ac- 


customed to  deal  with  the  party  that  the 
goods  have  changed  hands,  and  that  the  title 
has  passed  from  the  vendor  to  the  vendee. 
Swartzburg  t.  Dickerson,  78  Pac.  282;  12 
Okl.  566. 

ACTVAI.  CONDITION. 

"Actual  condition,"  as  used  In  the  char- 
ter of  a  banking  corporation,  requiring  the 
publication  in  newspapers  of  quarterly  state- 
ments showing  the  "actual  condition"  of  the 
bank,  means  something  more  than  the  con- 
dition shown  by  the  books  of  the  bank.  It 
means  that  the  statement  shall  show  what 
actually  exists  in  the  way  of  assets,  and  that 
those  assets  bear,  approximately  at  least, 
the  value  at  which  they  are  stated  in  the 
statement.  Those  statements  are  made  and 
published  for  the  benefit  of  the  public,  so  that 
the  dealers  with  the  bank  and  the  deposit- 
ors, as  well  as  bill  holders,  may  know  what 
is  the  actual  condition  of  the  institution  with 
which  they  are  dealing.  Campbell  v.  Wat- 
son, 50  AtL  120, 131,  62  N.  J.  Eq.  896. 

AOTUAIi  CONTEST. 

As  used  in  an  action  for  attorney's  fees 
for  counsel  in  settling  an  estate,  in  a  hy- 
pothetical question  to  an  expert  as  to  the 
value  of  the  services,  stating  that  there  was 
an  "actual  contest"  In  the  probate  court, 
the  natural  import  of  the  words  "actual  con- 
test," considered  in  connection  with  the  con- 
text and  subject-matter,  meant  that  the  pro- 
ceedings to  prove  the  will  were  not  entirely 
ex  parte,  and  a  showing  that  there  was  a 
filing  of  papers  In  the  case,  and  that  attor- 
neys for  certain  heirs,  who  denied  the  va- 
lidity of  the  will,  were  present  at  the  pro- 
bate court  and  examined  the  witnesses,  sus- 
tained the  statement  that  there  was  an  ••ac- 
tual contest."  Tumbull  v.  Richardson,  87  N. 
W.  499,  503,  69  Mich.  400. 

ACTVAIi  COST. 

Of  alteratloii  of  grade  ovosstngs* 

St  1890,  c.  428,  providing  for  the  aboli- 
tion of  grade  crossings,  and  declaring  that 
the  allowances  shall  be  for  the  total  "actual 
cost"  of  the  alterations,  should  be  construed 
to  Include  nothing  in  the  nature  of  invest- 
ment, intended  to  give  a  more  proper  return 
on  the  road,  or  to  include  improvements  such 
as  the  cost  of  a  new  station,  but  that  the 
allowance  should  be  merely  for  the  expense 
of  altering  the  old  station,  and  lowering  it 
to  meet  the  tracks,  and  providing  new  ap- 
proaches, etc.  City  of  Newton  v.  Boston  A 
A.  R.  Co.,  51  N.  E.  183,  185,  172  Mass.  6. 

Of  imported  article. 

"Actual  cost,"  as  used  In  the  revenue  act 
of  1818,  means  the  actual  price  paid  in  a 
bona  fide  purchase,  and  not  the  market  value; 
but  the  market  value  may  be,  and  often  is. 
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justly  resorted  to  as  a  means  of  ascertaining 
the  '^actual  cost**  In  doubtful  and  suspicious 
cases;  for  It  may  be  fairly  presumed  In  oiv 
dlnaiy  cases  that  the  market  value,  and  no 
more  and  no  less,  Is  given  for  the  commodity. 
The  terms,  however,  are  not  identical  in 
their  meaning,  nor  is  the  one  necessarily  the 
true  interpretation  of  the  other.  Alfonso  v. 
United  States  (U.  &)  1  Fed.  Gas.  395. 

••Actual  cost"  In  the  revenue  laws, 
means  nhe  price  given  and  every  charge 
which  attended  the  purchase,  and  the  expor- 
tation, paid  or  supposed  to  be  paid  at  the 
place  whence  the  article  Is  exported."  Good- 
win y.  United  States,  10  Fed.  Gas.  625,  627. 
''The  true  and  real  price  paid  for  the  goods 
upon  a  genuine  bona  fide  purchaq^."  United 
States  V.  Sixteen  Packages  (U.  S.)  27  Fed. 
Caa.  IIU,  Ilia 

Of  pUtes. 

An  act  providing  that  whenever  the 
numbers  of  copies  of  the  published  Reports 
of  the  state  should  reach  a  certain  amount, 
then  the  Secretary  of  State  should  sell  the 
plates  of  such  volumes  at  the  "actual  cost" 
of  the  same  to  the  state,  means  the  cost  per 
plate  of  stereotype  matter,  and  does  not  In- 
clude an  additional  sum  for  the  composition. 
State  ▼.  Price,  42  Pac  120,  121,  12  Wash. 
653. 

Of  CTimtng  tralna, 

••Actual  cost,*'  as  used  In  a  lease  of  plain- 
tiff's railroad* to  defendants,  providing  that, 
whenever  an  increase  of  business  on  the  line 
shall  warrant  it,  additional  regular  trains 
Rball  be  established  and  run  by  defendants, 
who  shall  be  allowed  "actual  costs"  of  run- 
ning the  same,  means  money  actually  paid 
out  for  extra  trains,  and  hence  does  not  in- 
clude the  items  of  expense  which  would  have 
been  Incurred  whether  extra  trains  had  been 
run  or  not;  no  new  engines  or  cars  and  no 
extra  hands  being  required  for  the  trains, 
and  no  additional  compensation  paid  to  the 
men  employed  thereon.  Lexington  &  W.  0. 
R.  Co.  V.  Fltchburg  R.  Co.,  75  Mass.  (9  Gray) 
226,  230. 

ACTITAI.  DAMAGES. 

Actual  damages  are  such  compensation 
for  an  injury  as  would  follow  from  the  na- 
ture and  character  of  the  act.  Actual  dam- 
ages are  those  which  the  Injured  party  is 
entitled  to  recover  for  the  wrongs  received 
and  injuries  done,  when  none  were  intended. 
Ross  V.  Leggett,  28  N.  W.  695,  697,  699,  61 
Hlch.  445,  1  Am.  St  Rep.  608. 

Actual  damages  are  compensatory  only. 
Lord,  Owen  &  Co.  v.  Wood,  94  N.  W.  842, 
845,  120  Iowa,  303. 

Actual  damages  are  such  losses  as  are 
actually  sustained  and  are  susceptible  of  as- 


certainment Western  Union  Tel.  Co.  v.  Law- 
son,  72  Pac  283,  284,  66  Kan.  660. 

The  purpose  of  the  law  in  awarding  ac- 
tual damages  Is  to  repair  the  wrong  that 
has  been  done,  to  compensate  for  the  Injury 
inflicted,  and  not  to  impose  a  penalty.  Ac- 
tual damages  are  not  dependent  on  nor 
graded  by  the  Intent  with  which  the  wrongful 
act  is  done.  Field  v.  Munster,  32  a  W.  417, 
418,  11  Tex.  Civ.  App.  841. 

By  "actual  damages"  Is  meant  In  law 
such  damages  as  the  testimony  will  Justify 
the  Jury  in  awarding  to  recompense  the 
plaintiff  for  loss  of  time  or  money,  for  In- 
curred expenses,  for  bodily  injuries,  for  men- 
tal pain  and  suffering,  for  the  permanency 
of  the  injuries,  and  the  like.  Oliver  v.  Co- 
lumbia, N.  &  L.  R.  Co.,  43  S.  B.  807,  820,  65 
8.  O.  1. 

Damages  In  a  tort  action  are  not  divided 
Into  actual,  compensatory,  and  exemplary. 
The  term  "compensatory  damages*'  covers 
all  loss  recoverable  as  matter  of  right  It 
includes  all  damages  for  which  the  law  gives 
compensation,  and  that  gives  rise  to  the  term 
"compensatory  damages."  "Compensatory 
damages"  and  "actual  damages"  are  synony- 
mous terms.  Pecuniary  loss  is  an  actual 
damage.  So  is  bodily  pain  and  suffering. 
Gatzow  V.  Buenhig,  81  N.  W.  1003,  1009,  106 
Wis.  1,  49  L.  R.  A.  475,  80  Am.  St  Rep.  1. 

Actual  damages  are  either  general  or 
special.  The  former  are  such  as  naturally 
result  from  the  act  complained  of.  Injury 
to  the  feelings,  caused  by  the  willful  neglect 
or  default  of  another,  constitutes  actual  dam- 
ages, for  which  a  recovery  could  be  had. 
So  Relle  v.  Western  Union  TeL  Co.,  55  Tex. 
308,  311,  40  Am.  Rep.  805  (citing  Hays  v. 
Houston  G.  N.  R.  Co..  46  Tex.  272,  279). 

The  words  "actual  damages"  shall  be 
construed  to  include  all  damages  that  the 
plaintiff  may  show  he  has  suffered  In  respect 
to  his  property,  business,  trade,  profession,  or 
occupation,  and  no  other  damages  whatever. 
Gen.  St  Minn.  1894,  fi  5418. 

Failure  to  deliver  telegram* 

The  term  '^actual  damages"  has  a  signif- 
icance and  meaning  of  Its  own,  and  will  not 
include  mental  anguish  caused  by  mere  neg- 
ligence in  falling  to  deliver  a  telegram.  Ga- 
ban  V.  Western  Union  Telegraph  Co.  (U.  S.) 
59  Fed.  433,  434. 

Infrinsement  of  patent. 

The  "actual  damages"  authorized  by 
statute  to  be  recovered  for  the  infringement 
of  a  patent  are  such  as  the  plaintiff  can  ac- 
tually prove  and  has  in  fact  sustained,  as 
distinguished  from  mere  Imaginary  or  ex- 
emplary damages,  which  in  personal  torts 
are  sometimes  given.  Whittemore  v.  Cutter 
(U.  S.)  29  Fed.  Cas.  1123,  1125. 


ACTUAL  DAMAGES 


156 


ACTUAL  DETERMINATION 


ZdbeL 

"Actual  damages,"  In  an  action  for  libel, 
"are  sucb  as  the  plaintiff  suffered,  if  any,  on 
account  of  the  libel  or  injury  to  the  feelings 
and  character,  or  anguish  of  mind  by  the 
shame,  mortification,  and  degradation  caused 
by  the  publication."  Grace  v.  McArthur,  45 
N.  W.  518,  521,  76  Wis.  641. 

The  term  "actual  damages,"  as  nsed  In 
an  action  for  libel,  is  broad  enough  to  include 
damages  for  loss  of  reputation,  shame,  false- 
hood, etc.  Heame  v.  De  Young,  64  Pac.  576, 
577,  132  Gal.  357. 

Gen.  Laws  1887,  c.  101,  S  2,  entitled  "An 
act  to  regulate  actions  for  libel,"  in  defining 
"actual  damages,"  limits  them  to  damages  in 
respect  to  property,  business,  trade,  profes- 
sion, or  occupation.  Allen  v.  Pioneer  Press 
Co.,  41  N.  W.  936,  939,  40  Minn.  117,  126,  3 
L.  E.  A.  532,  12  Am.  St.  Rep.  707. 

Wronsfnl  attaoluiieiLt. 

As  used  in  an  act  authorizing  a  recovery 
of  actual  damages  sustained  by  the  wrongful 
issue  of  an  attachment,  the  term  "actual 
damages"  does  not  mean  such  damages  as 
can  be  definitely  determined  as  the  actual 
loss  which  the  debtor  would  incur  by  reason 
of  the  attachment,  and  which  loss  could  be 
determined  or  computed,  but  an  undeter- 
mined loss  or  damage,  which  is  no  less  actual 
by  reason  of  its  indeterminate  character, 
such  as  damage  to  reputation,  damage  to 
pride  and  to  feeling,  and  damage  of  that 
character.  But  it  was  not  the  intention  of 
the  Legislature  to  assess  an  arbitrary  pun- 
ishment against  an  attaching  creditor.  Levy 
▼.  Flelschner,  40  Pac.  384,  385,  12  Wash.  15. 

Actual  damages,  which  a  defendant  is 
entitled  to  recover  in  an  action  for  wrong- 
fully suing  out  an  attachment,  only  include 
such  damages  and  current  expenses  of  the 
business  during  the  detention  of  the  property 
attached,  and  reasonable  attorney's  fees,  to 
be  fixed  by  the  court  on  proper  evidence. 
Actual  damages  do  not  include  the  prospec- 
tive profits  from  the  use  of  the  property,  be- 
ing inevitable,  uncertain,  and  speculative  in 
their  nature,  and  depend  upon  so  many  re- 
mote chances  of  trade  and  of  subsequent 
causes  as  to  be  undeserving  of  precise  es^ 
timation.  Seattle  Crockery  Co.  v.  Haley,  33 
Pac.  650,  653,  6  Wash.  302,  36  Am.  8t  Rep. 
156. 

ACTUAL  DEDICATION. 

"Actual  dedication,"  as  applied  to  the 
dedication  of  land  to  a  municipality,  means 
an  intention  to  voluntarily  surrender  to  the 
public  and  yield  up  to  it  every  private  right 
in  and  every  private  right  growing  out  of 
the  land,  leaving  no  right  in  the  dedicator, 
except  such  as  he  enjoys  in  common  with  the 
public.  Longworth  v.  City  of  Cincinnati,  29 
N.  B.  274,  277,  48  Ghio  St.  637. 


AOTUAI.  DELIVE&T. 

Actual  delivery,  as  applied  to  sales  of 
personal  property,  commonly  imports  two  dis- 
tinct acts,  ceding  of  actual  possession  by  the 
seller,  and  actual  taking  of  such  possession 
by  the  buyer  or  as  agent  It  consists  in  giv- 
ing real  possession  of  the  thing  sold  to  the 
vendee  or  his  servants,  or  to  his  special 
agents,  who  are  identified  with  him  in  law 
and  represent  him.  Bolln  v.  Huffnagle  (Pa.) 
1  Rawle,  9,  19. 

AOTUAI.  DERELICTION. 

"Actual  dereliction"  may  either  be  ex- 
pressly declared,  or  may  be  left  to  be  inferred 
from  declaratory  acts  verbis  vel  factls,  vel 
non  factls.  Rhodes  t.  Whitehead,  27  Tex. 
304,  313,  84  Am.  Deo.  631. 

AOTVAL  DETERBONATIOH. 

An  actual  determination  in  an  action  is 
the  Judgment  rendered  thereon,  and  not  ao 
order  for  judgment,  and  this  applies  as  well 
to  the  judgment  entered  upon  the  order  of  the 
General  Term  as  it  does  to  a  judgment  in  the 
first  Instance.  Whitfield  v.  Broadway  &  S. 
A.  R.  Co.,  10  N.  Y.  Supp.  106,  107,  16  Daly. 
28& 

"Actual  determination,"  as  used  in  Code,. 
S  11,  providing  that  appeals  shall  lie  only 
from  actual  determinations  of  the  various 
courts  named,  made  at  Qeneral  Term,  does 
not  include  a  judgment  entered  in  conform- 
ity with  a  remittitur  from  the-  Court  of  Ap- 
peals to  the  General  Term,  since  the  remit- 
titur controlled  the  court  below  and  left  noth- 
ing to  be  determined  by  sucb  court,  and  it 
could  not  direct  any  different  judgment  Wil- 
kins  V.  Earle.  46  N.  Y.  35& 

"Actual  determination,"  as  used  In  Code,. 
S  352,  authorizing  an  appeal  to  the  General 
Term  of  the  Common  Pleas  of  the  City  of 
New  York  from  an  actual  determination  by 
the  General  Term  of  the  Marine  Court,  con- 
strued to  require  a  determination  on  the  mer- 
its before  the  latter  court,  and  not  to  include 
a  default  judgment  McMahon  v.  Rauhr,  47 
N.  Y.  67,  72. 

An  order  made  on  appeal  to  the  General 
Term  of  the  Marine  Court,  reversing  the 
judgment  and  granting  a  new  trial,  does  not 
constitute  an  actual  determination  of  the  ac- 
tion, such  as  will  authorize  an  appeal  to  the 
Court  of  Common  Pleas,  under  Code,  fi  352. 
Frank  v.  Benner  (N.  Y.)  3  Daly,  422,  423. 

Code  Civ.  Proc.  S  3191,  provides  that  ap- 
peals may  be  taken  from  any  court 'to  the 
Court  of  Common  Pleas  from  an  "actual  de- 
termination" made  at  the  General  Term  of 
any  court,  where  there  has  been  a  final  judg- 
ment entered  upon  an  appeal  taken  to  such 
General  Term.  Held,  that  an  order  of  the 
General  Term,  affirming  the  judgment  upon 
appeal,   is    not  an   "actual   determination," 
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within  the  meaning  ef  gach  section,  and  that 
an  appeal  will  lie  only  from  the  judgment 
entered  pnrraant  to  such  an  order.  Whit- 
field tr.  Broadway  &  8.  A.  R.  Co.,  10  N.  Y. 
Supp.  106,  107, 16  Daly,  288;  Fuller  t.  Tuaka, 
17  N.  Y.  Bupp.  856. 

AOTVAI.  EVICTION. 

Bylctlon  la  actual  when  the  tenant  la 
deprived  of  the  occupancy  of  some  part  of 
the  demised  premises.  Talbott  v.  English,  69 
N.  S3.  857,  860,  156  Ind.  299. 

An  actual  erlction  la  an  actual  expul- 
sion of  the  tenant  out  of  all  or  some  part 
of  the  demised  premises;  a  physical  ouster 
or  dispossession  from  the  very  thing  grant- 
ed or  some  substantial  part  thereof.  The 
mere  making  of  another  lease  during  the 
term  of  such  premises  does  not  constitute 
an  actual  eviction.  Knotts  v.  McGregor,  86 
S.  E.  899,  901,  47  W.  Va.  666. 

An  **actual  eviction"  consists  in  the  depri- 
vation by  the  landlord  of  the  tenant  of  the 
whole  or  some  portion  of  the  demised  prem- 
ises, and,  where  there  has  been  an  actual 
eviction  from  a  part  of  the  demised  prem- 
ises, the  tenant  may  retain  possession  of  that 
which  he  has;  the  entire  rent  being  suspend- 
ed until  full  possession  has  been  restored. 
The  act  of  the  landlorc  in  depriving  a  ten- 
ant of  a  portion  of  the  demised  premises,  be- 
ing a  willful  one,  and  done  in  defiance  of 
the  tenant  and  his  right3  under  the  lease,  is 
in  the  nature  of  a  trespass.  Seigel  v.  Neary, 
77  N.  Y.  Supp.  854,  866,  88  Misc.  Rep.  297. 

AOTVAIi  EXPENSES. 

"Actual  expenses. '*  as  used  in  Code  Civ. 
Proc.  fi  2557,  providing  that  the  surrogate 
cannot  allow  costs,  other  than  actual  ex- 
penses, out  of  an  estate  or  fund  of  less  than 
$1,000  in  land  or  value,  Includes  an  allowance 
to  an  administrator  for  the  time  occupied 
In  the  judicial  settlement  of  his  account 
.  In  re  Van  Kleeck,  20  N.  Y.  Supp.  86,  2  Con. 
Sur.  14. 

ACTUAL  FOBCE. 

Actual  force,  within  a  statute  providing 
for  imprisonment  on  a  judgment  obtained  in 
an  action  founded  on  actual  force,  must  be 
force  such  as  to  put  one  standing  in  defense 
of  possession  in  fear  of  personal  injury.  In 
re  Dimmlck,  2  Pa.  Dlst.  R.  842,  843. 

Within  the  statute  prohibiting  the  dis- 
charge of  a  judgment  debtor  in  insolvency, 
where  the  judgment  was  obtained  for  "ac- 
tual force,"  the  force  must  be  such  as  to 
put  one  standing  In  defense  of  possession 
In  fear  of  personal  injury;  and  the  force  to 
Invalidate  a  marriage  must  amount  to  duress 
per  minas.  In  re  Wldmler  (Pa.)  10  Phlla. 
81,  The  term  "actual  force,"  as  so  used, 
means  force  or  violence  willfully  or  wantonly 
directed  against  the  plaintiff  or  his  property, 


Buch  as  would  amount  to  an  actual  breach 
of  the  peace,  and  where  a  driver  recklenly 
and  riotously  drives  a  team  upon  a  pubUc 
road  under  circumstances  in  which  he  must 
have  known  that  the  probable  circumstances 
would  be  Injurious  to  others.  In  re  Graeff, 
2  Pa.  Dist  R.  869,  870. 

ACTUAIi  FRAUD, 

Actual  fraud  implies  ''deceit,  artifice, 
trick,  design;  some  direct  active  operation 
of  the  mind."  People  v.  Kelly  (N.  Y.)  35 
Barb.  444,  467. 

Actual  fraud  la  any  artifice  by  which 
another  la  deceived.  Jackson  v.  Jackson,  47 
6a.  99,  104.  "A  deception  practiced  in  order 
to  Induce  another  to  part  with  property,  or 
to  surrender  some  legal  right,  and  which 
accomplishes  the  end  designated."  Haas  v. 
Stembach,  41  N.  B.  61,  63,  156  UI.  44  (quoting 
Cooley,  Torts,  474);  Lodge  v.  Rose  Valley 
Mills,  1  Pa.  Dlat  R.  811,  812. 

Actual  fraud  consists  in  any  kind  of 
artifice  by  which  another  is  deceived.  It 
implies  moral  guilt  Civ.  Code  6a.  1895,  f 
4025. 

"Actual  fraud  is  any  cunning,  deception, 
or  artifice  used  to  circumvent,  cheat,  or  de- 
ceive another."  Hatch  v.  Barrett,  8  Pac.  129, 
137,  34  Kan.  223. 

A  promise  made  without  any  intention 
of  performing  It  is  "actual  fraud."  The  es- 
sence of  the  fraud  being  the  existence,  at 
the  time  of  the  promise,  of  an  intention 
not  to  perform  It,  without  such  intention 
there  is  no  actual  fraud;  for  a  mere  failure 
to  fulfill  a  promise  is  not  fraud.  Brison  v. 
Brison,  17  Pac.  689,  690,  75  Cal.  525.  7  Am. 
St  Rep.  189. 

"Actual  fraud,"  within  the  meaning  of 
the  chapter  relating  to  contracts,  consists  in 
any  of  the  following  acts  committed  by  a 
party  to  the  contract,  or  with  his  conni- 
vance, with  intent  to  deceive  another  party 
thereto,  or  to  Induce  him  to  enter  into  the 
contract:  (1)  The  suggestion  as  a  fact  of 
that  which  is  not  true  by  one  who  does  not 
believe  it  to  be  true;  (2)  the  positive  asser- 
tion, in  a  manner  not  warranted  by  the  in- 
formation of  the  person  making  It,  of  that 
which  is  not  true,  though  he  believes  it  to 
be  true;'  (3)  the  suppression  of  that  which 
is  true,  by  one  having  knowledge  or  belief 
of  the  fact;  (4)  a  promise  made  without 
any  intention  to  perform  It;  or  (5)  any 
other  act  fitted  to  deceive.  Civ.  Code  Mont 
1895,  S  2117;  Rev.  Codes  N.  D.  1899,  fi 
3848;  Civ.  Code  S.  D.  1903,  S  1201;  Rev.  St 
OkL  1903,  §  743. 

Actual  fraud,  or  fraud  In  the  ordinary 
sense  and  meaning  of  the  term,  is  a  matter 
of  fact  to  be  proved  to  the  satisfaction  of 
the  jury.  This  proof  shall  consist  of  proof 
of  acts  or  conduct  which  the  court  calls 
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badges  of  fraud,  and  It  Is  for  the  conrt  and 
Judge  to  decide  what  Is  such  a  badge.  Kirk- 
ley  Y.  Lacey,  30  Ati.  994,  995,  7  Uoust  213. 

The  fraud  in  those  cases  where  a  debt 
accrues  after  a  settlement  by  a  debtor  on  a 
wife  consists  in  the  fact  that  the  debtor  is 
knowingly  permitted  by  the  beneficiary  to 
have  the  possession,  control,  and  apparent 
ownership  of  the  property,  so  that  persons 
dealing  with  him  are  misled  by  appearances, 
and  suppose  him  to  be  the  owner,  and  give 
him  credit  on  the  faith  of  such  ownership. 
If  that  be  so,  it  matters  not  what  may  be 
the  motive  of  the  parties.  Their  conscious 
acts  have  worked  a  fraud,  and  that  is  the 
actual  fraud  necessary  in  such  cases,  as  dis- 
tinguished from  the  constructiye  fraud  which 
is  presumed  in  favor  of  a  creditor  whose 
debt  accrued  before  the  settlement  was  made. 
McCanlees  v.  Smith,  25  Ati.  211,  224,  51  N.  J. 
Eq.  (6  Dick.)  505. 

ConstmotlTe  trand  disttasvislied. 

Fraud  in  law  is  of  two  kinds,  actual  and 
constructive.  The  former  arises  from  decep- 
tion practiced  by  means  of  the  misrepresen- 
tation or  concealment  of  a  material  fact; 
the  latter,  from  a  rule  of  public  policy  or 
the  confidential  or  fiduciary  relation  which 
one  of  the  parties  affected  by  the  fraud  sus- 
tained toward  the  other.  It  is  a  constitutent 
of  actual  fraud  that  the  party  alleged  to 
have  been  defrauded  was  deceived.  No  posi- 
tive dishonesty  of  purpose  is  required  to  show 
constructive  fraud.  Forker  v.  Brown,  30  N. 
Y.  Supp.  827,  10  Misc.  Rep.  161. 

Fraud  may  be  actual  or  constructive. 
Actual  fraud  consists  in  any  kind  of  artifice 
by  which  another  is  deceived.  Constructive 
fraud  consists  in  any  act  of  omission  or  com- 
mission, contrary  to  legal  or  equitable  duty, 
trust,  or  confidence  justly  reposed,  which  is 
contrary  to  good  conscience  and  operates  to 
the  injury  of  another.  The  former  implies 
moral  guilt;  the  latter  may  be  consistent 
with  innocence.  Massachusetts  Ben.  Life 
Ass*n  V.  Robinson,  104  6a.  256,  30  S.  K  918, 

42  L.  R.  A.  261.  One  who  knowingly  and 
willfully  makes  false  representations  as  to 
material  facts,  with  intention  to  induce  the 
other  to  enter  into  a  contract  with  him, 
and  who  does  so  induce  the  other  to  enter 
into  the  contract  to  his  injury,  is  guilty  of 
actual  fraud,  without  regard  to  his  intent  as 
to  injury  to  the  other  party.  It  is  a  fraud  in 
law  if  the  party  makes  representations  which 
he  knows  to  be  false  and  injury  ensues,  al- 
though the  motive  from  which  the  representa- 
tions proceeded  may  not  have  been  bad. 
Northwestern  Life  Ins.  Co.  v.  Montgomery, 

43  S.  E.  79,  80,  116  Ga.  799  (citing  Foster  t. 
Charles,  6  Bing.  396). 

AOTUAIi  KKOWUBDOE. 

There  is  evidently  a  difference  between 
"notice"  and  "actual  knowledge"  of  the  pro- 


ceedings in  bankruptcy,  as  used  in  Bankr. 
Act  July  1,  1898,  c.  541.  S  17.  30  Stat.  550 
[U.  S.  Comp.  St  1901,  p.  3428],  providing  that 
a  discharge  shall  release  the  bankrupt,  ex- 
cept as  to  such  debts  not  scheduled,  unless 
the  creditor  had  notice  or  actual  knowledge 
of  the  proceedings  in  bankruptcy.  The  no- 
tice is  evidently  a  written  notice  delivered 
to  the  creditor,  but  the  section  evidently  con- 
templates that  the  creditor  may  have  actual 
knowledge  of  the  proceedings  from  other 
sources  than  either  of  those  provided  by  the 
statute.  If  it  be  clearly  shown  that  the 
creditor  had  actual  knowledge  of  the  applica- 
tion for  discharge,  it  makes  no  difference 
how  this  knowledge  may  have  been  ac- 
quired. Jones  v.  Walter  (Ky.)  74  S.  W.  249. 
250. 

AOTUAI.  MAXJOB. 

"Actual  malice,"  in  the  law  of  libel, 
means  an  evil  intent  or  motive  arising  from 
spite  or  ill  will.  McDonald  v.  Brown,  61 
Ati.  218,  23  R.  I.  546. 

"Actual  malice,"  in  the  law  of  libel, 
means  personal  hatred  or  ill  will  toward  the 
plaintiff,  or  wanton  disregard  of  the  civil 
obligation  of  the  defendant  toward  the  plain- 
tiff. Hearne  v.  De  Young,  64  Pac  676,  578^ 
132  Oal.  357. 

By  the  term  "actual  malice,"  as  used  in 
the  law  of  libel,  is  meant  personal  spite  or 
ill  will,  or  culpable  recklessness  or  negligence. 
Such  malice  may  be  shown  by  extrinsic  evi- 
dence, or  it  may  be  gathered  from  the  publi- 
cation itself.  Cherry  v.  Des  Mohies  Leader, 
86  N.  W.  323,  114  Iowa,  298. 

"Actual  malice"  in  the  publication  of  a 
libel  exists  when  the  publication  is  made 
through  motives  of  ill  will  and  with  Intent 
to  injure  or  defame.  Taylor  v,  Hearst,  40 
Pac.  892,  393,  107  Cal.  262. 

"Actual  malice."  as  used  in  connection, 
with  an  action  for  libel  in  furnishing  a  report 
as  to  the  financial  standing  of  the  plaintiffs, 
means  that  the  report  in  question  was  pre- 
pared and  published,  not  in  good  faith,  but 
with  an  intent  to  injure  plaintiffs,  or  with  a 
willful  and  wanton  neglect  of  the  rights  and 
interests  of  plaintiffs.  Minter  v.  Bradstreet 
Co.,  78  8.  W.  668»  683,  174  Mo.  444. 

ACTUAI.  MARKET  VAIiUE. 

Act  March  3,  1863,  providing  that  the 
invoice  of  goods  imported,  which  are  procured 
otherwise  than  by  purchase,  must  state  their 
"actual  market  value."  means  their  value 
in  the  principal  markets  of  the  country 
where  they  were  manufactured,  no  matier 
what  it  cost  the  manufacturer  to  produce 
them,  or  it  Is  the  price  at  which  the  manu- 
facturer holds  them  for  sale,  or  at  which  he 
freely  offers  them  in  the  market,  or  such 
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price  as  lie  is  willing  to  receive  for  them 
If  tbey  are  sold  in  the  ordinary  course  of 
trade.  There  Is  no  substantial  difference  be- 
tween the  expressions  *  "market  value,"  "their 
market  value/'  and  "actual  market  value/* 
Twelve  Hundred  and  Nine  Quarter  Oasks 
etc^  of  Wine  (U.  S.)  24  Fed.  Gas.  898,  404. 

"Actual  market  value/*  as  used  in  the 
customs  duty  act,  is  the  price  which  the  own- 
er or  purchaser  of  the  goods  is  willing  to 
receive  for  them,  if  they  are  sold  in  the  or- 
dinary course  of  trade;  the  price  which  a 
purchaser  must  pay  to  get  them.  This  is 
common  sense  and  reason.  It  Is  the  pop- 
alar  meaning  of  the  term,  and  It  is  also  the 
legal  meaning.  Three  Thousand  One  Hun- 
dred and  Nine  Gases  of  Champagne  (U.  8.)  23 
Fed.  Cas.  1168,  1172;  Six  Cases  of  Silk  Rib- 
bons (U.  S.)  22  Fed.  Cas.  247. 

The  term  "actual  market  value,"  as  used 
m  Act  March  3,  1863  (12  Stat  737).  requiring 
that  the  invoice  of  imported  goods,  which  are 
procured  otherwise  than  by  purchase,  must 
state  their  "actual  market  value"  at  the  time 
and  place  when  and  where  they  are  procured 
or  manufactured,  means  the  price  at  which 
the  owner  or  manufacturer  of  goods  holds 
them  for  sale  in  the  ordinary  course  of  trade. 
Some  of  the  statutes  use  the  expression 
"market  value,"  some  "fair  market  value," 
and  some  "actual  market  value";  but  there 
is  no  substantial  difference.  The  only  other 
possible  meaning  of  the  word  "actual"  is 
value  in  the  actual  market,  as  contradlstin- 
guished  from  a  hypothetical,  notional,  or 
ideal  value,  which  may  be  afOxed  to  an  ar- 
ticle in  a  particular  case  for  a  particular  rea- 
son. Whatever  men,  in  the  ordinary  deal- 
ings of  society  between  man  and  man,  would 
consider  to  be  the  fair  "actual  market  value" 
of  property,  that  is  its  "actual  market  value," 
within  the  meaning  of  the  revenue  laws.  In 
Cliquot's  Champagne,  70  U.  S.  (3  Wall.)  114, 
18  L.  Bd.  116,  the  court  defines  the  "actual 
market  value"  as  the  price  at  which  the  own- 
er or  manufacturer  of  goods  holds  them  for 
sale;  the  price  at  which  he  freely  offers 
them  in  the  market;  such  price  as  he  is 
willing  to  receive  for  them  if  they  are  sold 
in  the  ordinary  course  of  trade.  Twelve 
Hundred  and  Nine  Quarter  Casks,  etc.,  of 
Wine  (U.  S.)  24  Fed.  Cas.  398,  405. 

Under  Act  June  10,  1890,  c.  407,  §  19,  26 
Stat  139  [U.  8.  Comp.  St  1901,  p.  1924],  the 
wprds  "actual  market  value,"  whenever  used 
in  the  act  or  in  any  law  relating  to  the  ap- 
praisement of  imported  merchandise,  are  to 
he  construed  to  mean  the  actual  market 
value  or  wholesale  price  of  the  merchandise 
as  bought  and  sold  in  the  usual  wholesale 
quantities,  including  the  value  of  the  cases 
and  coverings  of  any  kind  and  all  other  ex- 
penses incident  to  placing  the  merchandise 
in  condition  to  pack  for  shipment  West  v. 
United  States  (U.  8.)  119  Fed.  495. 


AOTUAI.  MARRIAGE. 

Proof  of  actual  marriage  is  always  used 
and  understood  in  opposition  to  proof  by  co- 
habitation, reputation,  and  other  circumstan- 
ces from  which  marriage  may  be  inferred, 
which  is  sullicientiy  shown  by  a  copy  of  the 
register  or  by  testimony  of  witnesses  who 
are  present  at  the  ceremony.  This  consti- 
tutes proof  of  marriage  in  fact,  and  is  mere- 
ly a  direct  evidence,  as  contradistinguished 
from  cohabitation,  which  is  an  indirect  evi- 
dence of  marriage.  State  v.  Winkley,  14  N. 
H.  480,  494. 

AOTUAI.  MTLITART  BEBVIOB. 

There  is  a  sound  distinction  between  the 
calling  forth  of  the  militia  and  their  being 
in  "actual  service"  and  employment  of  the 
United  States,  contemplated  both  in  the  Con- 
stitution and  the  acts  of  Congress.  The  Con- 
stitution enables  Congress  to  provide  for  the 
government  of  such  part  of  the  militia  as 
may  be  employed  in  the  service  of  the  United 
States,  and  makes  the  President  commander 
in  chief  of  the  militia  when  called  into  the 
actual  service  of  the  United  States.  If  the 
former  clause  included  the  authority  to  call 
forth  the  militia,  as  being,  in  virtue  of  the 
call  of  the  President,  in  actual  service,  there 
would  certainly  be  no  necessity  for  the  dis- 
tinct clause  authorizing  it  to  provide  for  the 
calling  forth  of  the  militia,  and  the  Presi- 
dent would  be  commander  in  chief,  not  mere- 
ly of  the  militia  in  actual  service,  but  of  the 
militia  ordered  into  service.  The  term  "ac- 
tual service"  means  something  more  than  a 
mere  calling  forth  of  the  militia.  It  in- 
cludes some  act  of  organization,  mustering, 
or  marching  done  or  recognized  in  obedience 
to  the  call  in  the  public  service.  The  terms 
"called  forth"  and  "employed  in  the  service" 
cannot,  in  any  appropriate  sense,  be  said  to 
be  synonymous.  .  From  the  very  nature  of 
things  the  call  must  precede  the  service. 
Houston  V.  Moore,  18  U.  &  (5  Wheat)  164, 
5  L.  Ed.  19. 

The  fifth  amendment  to  the  federal  Con- 
stitution requiring  an  indictment  or  prosecu- 
tion before  any  one  can  be  held  to  answer 
for  high  crimes,  except  cases  arising  in  the 
land  or  naval  force  or  in  militia  "when  In 
actual  service  in  time  of  war,"  does  not  re- 
fer to  the  regular  army  or  navy,  but  refers 
only  to  the  militia.  In  re  Bbgart  (U.  S.)  3 
Fed.  Cas.  796,  798. 

As  anthorlslns  niinoiipatlTe  ivi]ls» 

Act  April  8,  1833,  permitting  any  "soldier 
in  actual  military  service"  to  dispose  of  his 
movables,  wages,  and  personal  assets  by 
nuncupative  will,  means  one  who  is  engaged 
in  the  active  duties  of  the  field,  whether  it 
be  on  the  march,  in  the  temporary  camp, 
battle,  siege,  or  bivouac,  but  can  never  apply 
to  the  soldier  who  is  in  regular  quarters  or 
at  his  customary  home  on  leave  of  absence: 
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In  common  parlance,  a  soldier  Is  understood 
to  be  in  "actual  military  service"  from  the 
time  of  his  enlistment  until  his  discharge, 
whether  he  be  in  camp,  garrison,  hospital,  at 
tiome  on  furlough,  on  the  march,  or  engaged 
in  battle  or  siege.  In  re  Smith's  Will  (Pa.) 
6  Phlla.  104. 

Oen.  St  p.  877,  §  9,  relating  to  the  for- 
malities of  wills,  and  providing  that  nothing 
therein  shall  be  construed  to  prevent  any  sol- 
dier in  "actual  military  service"  from  dispos- 
ing of  his  wages  or  other  personal  estate  as 
he  might  otherwise  have  done,  means  one  In 
the  enemy's  country  engaged  in  actual  war- 
fare, where  he  is  liable  at  any  hour  to  engage 
in  battle;  and  while  serving  In  that  depart- 
ment, whether  in  camp  or  campaign  services, 
he  was  in  "actual  military  service"  as  fully 
as  if  he  had  been  engaged  in  actual  combat 
with  the  enemy.  When  a  soldier  Is  in  the 
enemy's  country  performing  military  service, 
whether  in  camp,  campaign,  or  in  battle, 
such  service  is  "actual  military  service." 
Van  Deuzer  v.  Gordon's  Estate,  89  Vt  HI, 
117. 

The  expression  "actual  military  service," 
as  used  in  the  statute  of  frauds,  **received  a 
full  consideration  in  the  case  of  Drummond 
V.  Parish  (Eng.)  8  Curt  522,  in  which  it  was 
held  that  these  words  referred  to  and  were 
intended  to  designate  a  service  on  an  ex- 
pedition, and  that  the  privilege  [in  respect 
to  nuncupative  wills  of  British  soldiers]  was 
limited  and  confined  to  those  soldiers  only 
who  were  on  that  particular  service.  We 
are  entirely  satisfied  with  this  interpretation 
of  the  statute,  but  what  shall  be  considered 
as  an  expedition  is  In  some  measure  a  ques- 
tion of  fact  depending  upon  the  circumstan- 
ces of  the  particular  case.  The  deceased 
was  a  soldier  belonging  to  a  company  and 
regiment  which  formed  a  part  of  the  Army 
of  the  Potomac  in  the  recent  War  of  the 
Rebellion."  He  had  been  with  his  company 
and  regiment  during  the  Peninsular  cam- 
paign, and  during  the  month  of  August  had 
been  transferred  with  the  entire  army  to  the 
vicinity  of  Washington.  While  the  regiment 
was  on  the  march  to  engage  the  enemy,  the 
deceased,  who  was  sick  and  very  weak,  was 
ordered  by  the  captain  to  fall  out  and  go  on 
when  he  was  rested.  He  was  sent  by  the 
medical  director  to  the  hospital  in  the  Dis- 
trict of  Columbia,  which  was  in  fact  nothing 
but  a  field  hospital,  where  he  was  told  that 
he  had  not  long  to  live,  and  on  the  same 
day  made  the  declarations  and  requests  to 
the  witness  proposed  to  be  established  as  a 
testamentary  disposition.  "If  we  regard  the 
nature  and  object  of  this  privilege,  and  the 
situation  of  the  deceased  at  the  time  he  made 
the  declaration,  •  •  •  we  can  come  to 
no  other  conclusion  than  that  in  the  sense 
of  the  statute,  the  deceased  was  at  that  time 
a  soldier  in  actual  military  service."  Gould 
V.  SafTord's  Estate,  39  Vt  498,  607. 


Where  an  officer  of  a  regiment  embarked 
from  India  for  England,  he  was  at  the  time 
a  soldier  in  "actual  military  service,"  within 
the  meaning  of  St  1  Vict  c.  26,  iH*OYldlng 
that  a  soldier  in  actual  military  service  may 
dispose  of  his  personal  estate  as  he  might 
have  done  prior  to  the  act  In  re  Johnson,  2 
Curt  84L 

St  1  Vict  c  26,  §  11,  enacting  that  any 
soldier,  being  '*ln  actual  military  service," 
may  dispose  of  his  personal  estate  as  he 
might  have  done  before  the  making  of  the 
act  applies  to  such  soldiers  only  as  are  on 
an  expedition.  From  the  authorities,  It 
would  seem  that  a  military  will  was  only 
good  wben  made  on  the  field  of  battle  or 
marching  against  the  enemy.  Drummond  v. 
Parish,  8  Curt  522. 

Rev.  St  c.  74,  i  18,  authorizing  a  soldier 
in  actual  service  to  dispose  of  his  property 
by  either  a  written  or  a  nuncupative  will,  is 
not  to  be  limited  to  those  excursions  from 
camps  or  quarters  in  the  enemy's  country 
which  are  designed  to  bring  on  an  immediate 
engagement  but  to  include  time  spent  In  win- 
ter quarters  while  on  an  expedition  into  the 
enemy's  country.  Leathers  v.  Greenacre,  S^ 
Me.  561,  573. 

An  officer  In  the  army  of  the  United 
States  in  May,  1864,  after  it  had  commenced 
to  move  on  Richmond,  wrote  and  sent  a  let- 
ter to  his  sister,  saying,  if  he  was  killed  or 
did  not  return,  he  wanted  her  to  haye  his 
property.  He  was  killed  in  August  1864. 
Htld,  that  such  officer  was  a  "soldier  in  ac- 
tual service  In  peril  of  immediate  death," 
within  the  meaning  of  the  statute  relating  to 
nuncupative  wills,  and  his  will  was  entitled 
to  probate  as  such.  Botsford  y.  Krake  (N. 
T.)  1  Abb.  Prac.  (N.  S.)  112,  120. 

AOTUAIi  NOTICE. 

Actual  notice  consists  in  express  infor- 
mation of  a  fact  Gress  y.  Evans,  46  N.  W. 
1132,  1134,  1  Dak.  387;  La  Crosse  Boot  A 
Shoe  Mfg.  Co.  y.  Mens  Anderson  Co.,  70  N. 
W.  877,  878,  9  S.  D.  560;  Kansas  Moline 
Plow  Co.  y.  Sherman,  41  Pac.  623,  626,  3  OkL 
204,  32  L.  R.  A.  33;  Jackson  v.  Waldstein 
.(Tex.)  27  S.  W.  26,  27;  Rev.  Codes  N.  D. 
1899,  I  5116;  Civ.  Code  S.  D.  1903,  i  2450; 
Rev.  St  Okl.  1903,  |  2789. 

Notice  is  actual  when  it  is  directly  and 
personally  given  to  the  person  to  be  notified. 
Jordan  v.  Pollock,  14  Ga.  145,  146;  Johnson 
V.  Dooly,  72  Ga.  279,  299;  Levhis  y.  W.  O. 
Peeples  Grocery  Co.  (Tenn.)  38  S.  W.  733. 
740;  College  Park  Electric  Belt  Line  v.  Ide, 
40  S.  W.  64,  66,  15  Tex.  Civ.  App.  273;  Morey 
y.  Milliken,  30  Atl.  102, 105,  86  Me.  4G4. 

Actual  notice  exists  when  the  party  to 
be  affected  by  it  might  by  the  use  of  reason- 
able diligence  have  Informed  himself  of  the 
existence  of  certain  facts.    Any  fact  or  cir> 
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cumstance  that  Is  sufficient  to  put  a  prudent 
man  upon  Inquiry,  and  Is  of  such  a  cbaracter 
that  he  might  ascertain  the  fact  by  the  exer* 
dse  of  reasonable  diligence,  will  be  regarded 
as  notice.  College  Park  Electric  Belt  Line  y. 
Ide,  40  S.  W.  64,  66,  15  Tex.  Civ.  App.  278; 
Boot  Y.  Baldwin  (Tex.)  52  S.  W.  586,  587; 
Hooser  v.  Hunt,  26  N.  W.  442,  445.  65  Wis.  71; 
Kansas  Moline  Plow  Go.  y.  Sherman,  41  Pac. 
623,  626,  3  Okl.  204,  32  L.  R.  A.  33;  Scbayely 
V.  Bishop,  55  Pac.  667,  668,  8  Kan.  App.  301; 
Johnson  y.  Dooly,  72  Oa.  297,  299. 

"Actual  notice"  is  notice  brought  direct- 
ly home  to  the  parties.  McCray  y.  Clark,  82 
Pa.  457,  461. 

"Actual  notice"  of  a  fact  Is  nothing  more 
or  less  than  knowledge  of  the  existence  of 
such  a  fact  Fuller  &  Johnson  y.  McMahon 
(Iowa)  94  N.  W.  205.  The  term  is  so  used  in 
Key.  St  1858,  c.  86,  §  32,  which  proyides  that 
when  a  deed  purports  to  be  an  absolute  con- 
veyance, but  is  Intended  to  be  made  defeasi- 
ble by  force  of  a  deed  of  defeasance  or  other 
instrument  for  that  purpose,  the  general  con- 
veyance sball  not  thereby  defeat  or  yacate, 
as  against  any  person  other  than  the  maker 
of  the  defeasance,  or  his  heirs  or  deylsees,  or 
persons  haying  **actual  notice"  thereof,  un- 
less the  Instrument  of  defeasance  sliall  haye 
been  recorded.  Brlnkman  y.  Jones,  44  Wis. 
488,  519. 

Actual  notict  is  a  conclusion  of  fact, 
capable  of  being  established  by  all  grades 
of  legitimate  eyldence.  Leyins  y.  W.  O. 
Poepleis  Grocery  Co.  (Tenn.)  88  8.  W.  788, 

740. 

Actual  notice  does  not  mean  that  wliich 
la  metaphysical  strictness  is  actual  in  its 
nature,  because  it  Is  seldom  that  ultimate 
facts  can  be  conmiunicated  in  a  manner  so 
direct  and  unequiyocal  as  to  exclude  doubts 
at  to  their  existence  or  authenticity.  Ac- 
tual notice  means,  among  other  things, 
knowledge  of  facta  or  circumstances  so  per- 
tinent in  character  as  to  enable  reasonably 
cautious  and  prudent  persons  to  inyestigate 
and  ascertain  as  to  the  ultimate  facts.  Pope 
y.  Nichols,  59  Pac  257,  259,  61  Kan.  230. 

"Actual  notice"  Is  that  which  giyes  ac- 
tual knowledge,  or  facts  which  would  lead  to 
such  knowledge.  White  y.  Fisher,  77  Ind. 
65,  71,  40  Am.  Bep.  287. 

OoastmetlTe  aotioe  distlasuislKed. 

Actual  notice,  which  will  imply  fraud  in 
a  purchase  of  property,  implies  a  wrongful 
purpose  or  intent  in  the  mind  of  the  person 
whose  contract  is  in  question.  Reisan  y. 
Mott,  42  Minn.  49,  43  N.  W.  691,  18  Am.  St 
Bep.  489.  A  person  cannot  be  held  guilty 
of  actual  Intended  fraud  because  he  had  im- 
puted or  constructlye  notice  thereof.  Ben- 
ton T.  Minneapolis  Tailoring  &  Mfg.  Ck).,  76 
N.  W.  265,  267,  73  Minn.  498. 
1  Wds.  &  P.— 11 


Actual  notice  embraces  all  degrees  and 
grades  of  eyldence,  from  the  most  direct  and 
posltiye  proof  to  the  slightest  circumstance 
from  which  a  jury  would  be  warranted  in 
inferring  notice.  It  is  a  mere  question  of 
fact,  and  is  open  to  eyery  species  of  legiti- 
mate eyldence  which  may  tend  to  strengthen 
or  impair  the  conclusion.  6onstructiye  no- 
tice, on  the  other  hand,  is  a  legal  inference 
from  established  facts,  and,  like  other  legal 
presumptions,  does  not  admit  of  dispute. 
"Constructlye  notice,"  says  Story,  J.,  "is  In 
Its  nature  no  more  than  the  eyldence  of  no- 
tice, the  presumption  of  which  is  so  yiolent 
that  the  court  will  not  eyen  allow  it  to  be 
controyerted."  Constructlye  notice  is  a  le- 
gal inference  from  established  facts,  and 
when  the  facts  are  not  controverted,  or 
the  alleged  defect  or  infirmity  appears  on 
the  face  of  the  Instrument  and  is  matter  of 
ocular  Inspection,  the  question  is  one  for 
the  court  Whether,  under  a  conceded  state 
of  facts,  the  law  will  impute  notice  to  the 
purchaser,  is  not  a  question  for  the  jury. 
Thomas  y.  City  of  Flint,  81  N.  W.  936,  944^ 
945,  123  Mich.  10,  47  L.  R.  A.  499,  81  Am.  St 
Rep.  230- 

Kotice  is  of  two  kinds,  actual  and  con- 
structlye. Actual  notice  may  be  eith^  ex- 
press or  implied.  If  the  one,  it  is  established 
by  direct  evidence;  if  the  other,  by  proof 
of  circumstances  from  which  it  is  inferable 
as  a  fact  Constructlye  notice  is,  on  the 
other  hand,  always  a  presumption  of  law. 
Express  notice  embraces,  not  only  knowl- 
edge, but  also  that  which  is  communicatiye 
by  direct  information,  either  written  ot  oral, 
from  those  who  are  cognizant  of  the  fact 
communicated.  Implied  notice,  which  is 
equally  actual  notice,  arises  where  the  party 
to  be  charged  is  shown  to  haye  had  knowl- 
edge of  such  facts  and  circumstances  as 
would  lead  him  by  the  exercise  of  due  dili- 
gence to  a  knowledge  of  the  particular  facts, 
or,  as  defined  by  the  Supreme  Court  of  Mis- 
souri, in  Rhodes  y.  Outcalt,  48  Mo.  367,  370, 
"a  notice  is  to  be  regarded  in  law  as  actual 
when  the  party  sought  to  be  affected  by  it 
knows  of  the  particular  fact,  or  is  conscious 
of  having  the  means  of  knowing  it  although 
he  may  not  employ  the  means  in  his  pos- 
session for  the  purpose  of  gaining  further  in- 
formation." City  of  Baltimore  y.  Whittlng- 
ton,  27  AU.  984,  985,  78  Md.  231. 

1  Ter.  Laws,  46,  declares  "that  an  un- 
recorded deed  shall  be  void  against  a  sub- 
sequent purchaser  for  a  yaluable  consider- 
ation." In  the  Revision  of  1825,  the  provi- 
sion was  that  it  should  not  be  binding,  ex- 
cept "between  the  parties  and  such  as  haye 
actual  notice."  Held,  that  the  term  "actual 
notice"  was  there  used,  as  contradistinguish- 
ed from  implied  notice,  and,  though  "actual 
notice"  required  by  the  act  was  not  "cer- 
tain knowledge,"  it  was  such  information  as 
men  generally  act  upon  In  the  transactions 
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of  life.  In  other  words,  It  was  knowledge 
of  the  state  of  facts  sufficient  to  put  a  per- 
son on  Inquiry,  which,  if  prosecuted  to  a 
logical  termination,  would  have  Imparted  ac- 
tual knowledge  of  the  condition  of  the  title. 
Vaughn  v.  Tracy,  22  Mo.  415,  420. 

The  term  ''actual  notice,"  within  the 
meaning  of  the  recording  statutes,  making 
unrecorded  instruments  valid  only  as  against 
those  who  have  actual  notice  of  their  exist- 
ence, is  used  in  contradistinction  to  the  con- 
structive notice  Imparted  hy  the  record  In  a 
conveyance.  It  does  not  mean  direct  evi- 
dence that  the  subsequent  purchaser  actual- 
ly knew  of  the  existence  of  the  d.eed.  Any 
proper  evidence  tending  to  show  It-^facts  and 
circumstances  coming  to  his  knowledge  that 
would  put  a  man  of  ordinary  circumspection 
upon  Inquiry— will  suffice.  The  mere  state- 
ment by  a  third  person  that,  if  a  person 
owning  land  gave  another  deed  to  the  land 
it  would  put  her  in  a  fix,  is  not  sufficient  to 
constitute  notice,  where  such  a  person  tes- 
tifies that  they  did  know  of  the  existence  of 
another  deed  at  the  time  of  making  such  a 
remark.  Morrison  v.  Juden,  46  S.  W.  904, 
998,  145  Mo.  282. 

Prevloiifl  notloe  syiLonyiiions* 

"Actual  notice'*  as  used  in  Rev.  St  f 
2243,  providing  that,  when  a  deed  purports 
to  be  an  absolute  conveyance  in  terms,  but 
is  made  or  intended  to  be  made  defeasible 
by  force  of  a  deed  of  defeasance  or  other 
instrument  for  that  purpose,  the  original 
conveyance  shall  not  be  thereby  defeated  or 
affected,  as  against  any  person  other  than 
the  maker  of  the  defeasance,  or  his  heirs  or 
devisees,  or  persons  having  "actual  notice'* 
thereof,  unless  the  instrument  of  defeasance 
shall  have  been  recorded  in  the  office  of  the 
register  of  deeds  of  the  county  where  the 
lands  lie,  Is  equivalent  to  "previous  notice," 
as  used  in  section  2324,  providing  that  the 
statute  shall  not  be  construed  in  any  man- 
ner to  affect  or  impair  the  title  of  a  pur- 
chaser for  a  valuable  consideration,  unless 
it  shall  appear  that  such  purchaser  had  "pre- 
vious notice"  of  the  fraudulent  intent  of  his 
immediate  grantor,  or  of  the  fraud  rendering 
void  the  title  of  such  grantor.  Hooser  v. 
Hunt,  26  N.  W.  442,  445,  65  Wis.  71. 

OoiiTeyaiioe  or  olaim  of  title. 

"Actual  notice"  is  not  synonymous  with 
"actual  knowledge"  or  "personal  notice,"  so 
as  to  require  a  person  having  actual  notice 
of  a  registration  of  a  prior  conveyance  of 
land  to  actually  know  of  such  conveyance  or 
have  been  personally  notified  thereof,  but 
may  mean  the  existence  of  a  state  of  facts 
from  which  the  law  will  conclusively  pre- 
sume that  such  notice  exists.  Oowan  v. 
Withrow,  16  S.  E.  397,  111  N.  C.  306. 

The  actual  notice  which  a  purchaser  is 
presumed  to  have  of  a  prior  entry  does  not 


mean  direct  evidence  that  he  actually  knew 
of  the  prior  entry,  but  that  the  possession 
and  the  facts  and  circumstances  coming  to 
his  knowledge  were  such  as  to  put  a  man 
of  ordinary  circumspection  upon  inquiry,  and 
reasonable  inquiry  would  have  disclosed  the 
prior  entry  and  superior  equity.  Johnson  v. 
Fluetsch.  75  S.  W.  1005,  1011,  176  Mo.  452. 

Notice  is  actual  when  the  purchaser  ei- 
ther knows  of  the  existence  of  the  adverse 
claim  or  title  or  is  conscious  of  having  the 
means  of  knowledge,  although  he  may  not 
use  them.  It  does  not  mean  that  there  must 
necessarily  be  direct  and  positive  evidence 
that  the  subsequent  purchaser  actually  knew 
of  the  existence  of  the  deed.  Any  proper  evi- 
dence tending  to  show  it — facts  and  circum- 
stances coming  to  his  knowledge  that  would 
put  a  man  of  ordinary  circumspection  upon 
Inquiry — should  go  to  the  Jury  as  evidence 
of  such  notice.  Thus,  one  who  has  lost  his 
title  to  the  land  by  a  judgment  in  ejectment 
cannot  claim  value  of  the  improvements  as 
having  been  put  on  without  notice,  though 
he  honestly  believed  he  had  title,  where,  be- 
fore making  the  improvements,  the  person 
whose  title  was  subsequently  upheld  told 
him  of  his  claim.  Brown  v.  Baldwin,  25  8. 
W.  858,  860,  121  Mo.  106. 

Actual  notice  arises  where  a  purchaser 
knows  of  the  existence  of  the  adverse  dalm 
or  title,  or  is  conscious  of  having  the  means 
of  knowing,  although  he  may  not  use  them; 
and,  if  the  purchaser  has  such  information 
as  would  put  an  ordinarily  prudent  person 
on  inquiry,  he  is  affected  with  notice.  Ac- 
tual notice  implies  the  existence  of  evidence 
tending  to  prove  knowledge,  and  there  is  no 
implication  to  be  raised,  from  the  words 
"actual  notice,**  that  every  person  who  loans 
money  on  real  estate  security  should  visit 
the  premises,  since  it  is  the  policy  of  the 
law  to  make  persons  record  their  deeds,  and 
where  they  fail  to  do  so  it  is  carrying  out 
the  intention  of  the  statute  to  require  the 
person  who  has  disregarded  it  to  introduce 
some  evidence  tending  to  show  that  the  pur- 
chaser in  good  faith  and  for  a  valuable  con- 
sideration, who  has  observed  the  require- 
ments of  the  statute,  had  knowledge  of  the 
facts  which  are  claimed  to  be  essential.  To 
require  this  is  not  to  require  proof  of  actual 
knowledge,  but  to  afford  some  basis  for  the 
otherwise  unfounded  conclusion  of  actual  no- 
tice; in  other  words,  to  give  its  proper  force 
to  the  significant  word  "actual."  Master- 
son  V.  West  End  N.  6.  R.  Co.,  5  Mo.  App. 
64,  71. 

Rev.  St  c.  59,  i  28,  provides  that  any  un- 
recorded conveyance  of  real  estate  shall  be 
valid  and  effectual  against  any  person  ex- 
cept the  grantor  "and  persons  having  ac- 
tual notice  thereof.*'  Held,  that  the  words 
"actual  notice"  were  used  as  equivalent  to 
constructive  notice,  which  is  to  be  presumed 
from  the  registry  of  the  deed;  but  the  party 
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claiming  under  tbe  unrecorded  deed  Is  not  re- 
quired to  prove  that  the  party  claiming  under 
a  subsequent  deed  or  attachment  had  "certain 
knowledge"  of  the  deed  from  the  debtor  to 
the  party  claiming  under  it— such  knowledge, 
for  example,  as  the  party  claiming  by  the 
attachment  or  a  subsequent  conyeyance 
would  have  if  he  had  seen  tbe  first  deed 
executed  and  delivered  to  the  grantee. 
Something  less  than  positive  personal  knowl- 
edge of  the  fact  of  the  conveyance  would  be 
sufficient  to  constitute  "actual  notice,"  with- 
in the  true  intent  and  meaning  of  the  stat- 
ute. Curtis  V.  Mundy,  44  Mass.  (3  Mete)  405, 
407. 

The  registration  of  a  deed  in  the  coun- 
ty where  the  land  is  situated,  properly  au- 
thenticated, is  notice  to  every  one  of  its  con- 
tents as  shown  by  such  record;  but  a  re- 
corded deed  from  an  heir,  though  notice  suf- 
ficient to  put  purchasers  on  inquiry  as  to 
the  existence  of  other  heirs,  is  not  notice 
that  the  grantee  therein  claimed  by  unre- 
corded conveyances  from  such  other  heirs. 
Root  V.  Baldwin  (Tex.)  62  S.  W.  086,  687. 

Daneeronfl  eliaraoter  of  doffs. 

In  considering  tbe  knowledge  which  the 
owner  of  an  animal  must  have  as  to  its  dan- 
gerous character  before  he  can  be  held  lia- 
ble for  its  acts,  the  court  said:  "Notice  may 
be  of  two  kinds.  It  may  be  an  actual  no- 
tice—that is,  knowledge  brought  home  to  the 
party  himself— that  his  dog  has  bitten  a  cer- 
tain person  at  a  certain  time  under  certain 
circumstances,  which  he  had  no  right  to  do; 
or  a  man  may  keep  a  vicious  bull,  and  may 
have  notice  brought  home  to  him  of  some 
Immediate  injury  that  he  has  done.  That  is 
actual  notice.  In  case  of  any  accident  hap- 
pening or  injury  being  done,  either  by  one 
animal  or  the  other,  in  that  case,  the  mas- 
ter would  be  liable.  But  that  is  not  the  only 
case  in  which  the  master  may  be  liable. 
There  may  be  a  case  in  which  there  Is  no 
actual  notice,  but  where  there  are  certain 
facts  and  circumstances  which,  being  brought 
to  his  knowledge,  imply  notice;  that  is,  by 
reason  of  the  duty  that  is  imposed  upon  him, 
he  reasonably  ought  to  know.  If  a  man  has 
a  dangerous  dog,  though  he  may  never  have 
bitten  any  person,  if  he  is  of  a  vicious  and 
ferocious  character,  and  that  knowledge  Is 
brought  home  to  his  wife,  under  those  cir- 
cumstances. In  case  of  injury  inflicted  by 
that  dog,  he  unquestionably  would  be  liable, 
though  no  actual  notice  had  been  given.  In 
other  words,  that  is  what  the  law  terms 
'constructive  notice,'  which  means  nothing 
more  nor  less  than  that  there  are  facts  and 
circumstances,  which  are  brought  to  his 
knowledge,  tending  to  show  that  the  animal 
is  a  dangerous  and  ferocious  animal,  and 
therefore  he  would  be  liable  for  any  conse- 
quences which  may  result  from  the  vldous- 
ness  of  the  animal."  Barclay  t.  Hartman, 
43  AtL  174,  175,  2  Marv.  351. 


DefeotlTe     eondltloii     of    sidewalk    •* 
Ugliway. 

Actual  notice  of  the  defective  condition 
of  a  sidewalk  on  the  part  of  the  mayor  and 
board  of  aldermen  of  a  city  means  knowl- 
edge of  such  defects,  gained  by  observation 
thereof  or  by  information  directly  given  by 
some  person  having  knowledge  of  such  de- 
fect Poole  v.  City  of  Jackson,  23  S,  W.  67, 
59,  93  Tenn.  (9  Pickle)  62. 

In  an  action  for  injuries  caused  by  a 
defective  sidewalk,  an  instruction  that  by 
"actual  notice"  is  meant  that  if  there  was  a 
defect  in  the  sidewalk,  and  some  member 
of  the  board  of  mayor  and  aldermen,  or  some 
agent  or  employ6  of  defendant  whose  doty 
it  was  to  keep  or  see  the  streets  were  kept 
in  repair,  saw  it,  or  that  some  one  notified 
or  informed  them,  or  some  of  them,  of  its 
existence,  was  not  erroneous.  Poole  v.  City 
of  Jackson,  23  8.  W.  67,  69,  93  Tenn.  (8 
Pickle)  62. 

The  words  "actual  notice,"  in  a  statute 
relating  to  actions  for  the  recovery  of  dam- 
ages sustained  by  defects  in  highways,  which 
requires  proof  of  "actual  notice"  of  municipal 
officers  concerning  such  defects,  aignlfiee 
something  more  than  an  opportunity  to  ac- 
quire notice  by  the  exercise  of  due  care  and 
diligence;  but  the  facts  and  circumstances 
may  justify  the  conclusion  that  such  officers 
must  have  had  actual  notice,  unless  grossly 
inattentive,  though  proof  of  gross  inatten- 
tion is  not  proof  of  actual  notice.  Hurley  v. 
Inhabitants  of  Bowdoinham,  34  AtL  7%  74, 
88  Me.  293. 

Iiegal  proeeedlnss. 

Actual  notice,  within  the  meaning  of  a 
statute  requiring  actual  notice  of  legal  pro- 
ceedings, does  not  include  notice  in  a  news- 
paper, which  is  never  seen  by  the  person  re- 
quired to  be  served  with  notice.  Spinney  T. 
Spinney,  32  Atl.  1019,  1021,  87  Me.  484. 

Tax  sale. 

"Actual  notice,**  as  used  In  Pub.  St  c 
12,  §  49,  providing  ttiat  real  estate  which  has 
been  sold  for  taxes  may  be  redeemed  when 
the  person  offering  to  redeem  is  a  mortgagee 
of  record,  provided  such  offer  is  made  within 
two  years  after  "actual  notice"  of  the  sale, 
means  something  more  than  knowledge  of 
such  facts  as  might  be  sufficient  to  put  one 
on  Inquiry.  The  words,  "subject  to  any  un- 
paid taxes,"  used  in  a  release  to  the  mort- 
gagee of  the  equity  of  redemption  after  a 
tax  sale,  though  sufficient  to  put  the  mort- 
gagee on  Inquiry,  are  not  equivalent  to  "ac- 
tual notice"  of  the  sale  for  taxes.  Keith  t. 
Wheeler,  34  N.  E.  174,  159  Mass.  161. 

Trust. 

Actual  notice,  within  the  rule  that  the 
party  purchasing  real  estate  which  is  subject 
to  a  trust  is  not  a  bona  fide  purchaser  with- 
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out  notice,  if  he  has  actual  notice  of  such 
trust,  does  not  necessarily  mean  actual  notice 
of  the  fact  Itself,  but  notice  of  facts  which 
would  or  ought  to  put  him  on  inquiry  in  ref- 
erence to  it  Bradley  v.  Merrill,  84  AtL  160- 
162,  88  Me.  819. 

AGTUAIi  OOOTJPANOT. 

Actual  occupancy  is  defined  as  an  open, 
Tislble  occupancy,  as  distinguished  from  the 
constructive  possession  which  follows  legal 
title.  The  word  "actual"  is  usually  used  in 
a  statute  in  opposition  to  virtual  or  construct* 
tve,  and  calls  for  an  open,  visible  occupation. 
Cutting  V.  Patterson,  85  N.  W.  172,  173,  82 
Minn.  875. 

An  occupant  is  one  who  has  the  actnal 
use  or  possession  of  a  thing.  Webster  de- 
fines "occupant"  to  be  the  one  who  has  pos- 
session. In  common  parlance,  occupancy  is 
synonymous  with  possession.  To  create  an 
actual  occupancy,  within  the  meaning  of  the 
statute  respecting  the  sale  of  land  fof  taxes, 
it  is  not  necessary  that  the  part  actually  oc- 
cupied of  a  lot  of  land  sold  for  taxes  should 
be  occupied  professedly  as  a  part  of  such  lot 
If  such  part  is  occupied  as  a  part  of  an- 
other lot,  it  is  equally  an  occupancy,  and  is 
as  effectual  as  if  it  were  occupied  as  a  part 
of  the  lot  sold.  Smith  v.  Sanger  (N.  Y.>  8 
Barb.  860,  866. 

The  words  "actual  occupancy,"  as  used  to 
denote  one  of  the  elements  of  adverse  posses- 
sion of  land,  are  indefinite  in  their  meaning; 
for,  though  they  are  usually  applied  to  a  case 
of  residence  on  the  land,  or  to  an  occupation 
by  fences  or  buildings,  they  are  not  neces 
sarily  restricted  to  such  marks  of  occupation, 
but  may  be  applied  to  other  acts  of  owner- 
ship which  are  known  to  the  true  owner. 
Hence  actual  occupancy  Is  not  necessarily 
synonymous  with  domicile  or  residence,  but 
means  actual  use.  Leeper  v.  Baker,  68  Mo. 
400,  405  (approved  in  Golterman  v.  Schier- 
meyer,  19  S.  W.  484,  111  Mo.  404). 

The  erection  on  uncultivated  land  of  a 
hut,  and  its  occasional  use  for  hunting  and 
fishing  purposes,  by  one  who  makes  no  claim 
of  ownership  of  the  land,  and  who  resides 
elsewhere,  does  not  constitute  "actual  oc- 
cupancy" of  the  land,  within  the  meaning  of 
the  statute  requiring  notice  of  tax  sale  to  be 
served  on  the  person  in  "actual  occupancy" 
of  the  land  sold  for  taxes.  People  v.  Camp- 
bell, 38  N.  E.  300,  143  N.  T.  335  (affirming  22 
N.  T.  Supp.  458,  459,  67  Hun,  590). 

"Actual  occupancy,"  as  distinguished  from 
mere  possession,  is  the  prominent  idea  asso- 
ciated with  the  word  "homestead."  It  is  not 
to  be  understood,  though,  as  requiring  c(hi- 
stant  personal  presence,  so  as  to  make  a 
man's  residence  his  prison,  or  that  a  tempo- 
rary absence,  enforced  by  some  casualty  or 
for  the  purposes  of  business  or  pleasure, 
would  constitute  a  removal,  ceasing  to  occu- 


py, or  abandonment  Clark  v.  Dewey,  73  N. 
W.  639,  71  Minn.  108;  Kramer  v.  Lamb,  87 
N.  W.  1024,  1025,  84  Minn.  468. 

AOTUAIf  OOOTJPAIIT. 

2  Rev.  St.  p.  304, 1 4,  providing  that  an  ac- 
tion of  ejectment  shall  be  brought  against  the 
"actual  occupant"  of  the  premises  in  contro- 
versy, means  an  occupant  who  has  actnal  use 
or  possession  of  the  property  on  his  own  be- 
half, and  does  not  apply  to  a  servant  holding 
possession  merely  for  his  master,  nor  to  a 
soldier  of  the  United  States  claiming  to  be  in 
charge  of  the  premises  under  superior  offl* 
cers.  People  v.  Ambrecht  (N.  Y.)  11  Abb. 
Prac.  97,  lOL 

Oen.  St  c.  23,  §  48,  providing  that,  In 
case  of  the  condemnation  of  land  for  rail- 
road purposes,  a  certain  notice  shall  be  serv- 
ed upon  the  "actual  occupant"  o(  such  land, 
requires  service  on  one  who  is  an  actual  resi- 
dent thereon.    Hunt  v.  Smith,  9  Kan.  187, 146. 

AOTVAIi  OOCUPATIOH. 

A  pauper  rented  a  house,  paying  rent 
and  residing  in  the  houcTe  with  his  family. 
He  was  In  the  habit  of  taking  persons  to 
sleep  in  some  of  the  rooms,  letting  sometimes 
a  bed,  sometimes  half  a  bed,  generally  by 
the  night,  but  occasionally  for  a  week,  in 
which  case,  however,  the  bed  only  was  let, 
and  the  pauper  reserved  the  right  of  putting 
another  bed  into  the  room.  The  lodgers  had 
no  right  to  the  rooms  by  day.  The  pauper 
had  constant  access  tp  and  control  over  the 
whole  house,  and  kept  the  keys  to  all  the 
rooms.  Held  to  be  an  "actual  occupation"  of 
the  dwelling  house  within  St  1  Wm.  IV,  c 
18,  §  1.  Rex  V.  Inhabitants  of  St  Olles-in- 
the-Fields,  4  Adol.  &  B.  496. 

Code  1873,  9  3087,  provides  that  if  tiie 
defendant  is  in  actual  occupation  and  pos- 
session of  any  part  of  the  land  levied  on,  the 
officer  shall,  at  least  20  days  previous  to  the 
sale,  serve  the  defendant  with  written  no- 
tice of  the  levy.  Held,  that  the  use  of  the 
word  "actual"  Implies  that  the  possession 
by  defendant  shall  be  real,  and  not  specula- 
tive or  constructive.  Thus,  the  possession 
of  an  assignee  is  in  legal  sense  the  possession 
of  the  principal,  but  the  possession  and  oc- 
cupation of  the  owner  through  an  agent  la  a 
theoretical  one.  and  not  actual.  In  truth,  the 
owner  does  not  occupy  the  land.  It  Is  occn- 
pied  by  another  under  his  authority.  By  nse 
of  the  expression  "actual  occupation  and  pos- 
session" the  statute  implied  that  the  land 
was  In  the  occupation  of  the  defendant  him- 
self, and  if  this  construction  be  not  adopted 
no  force  is  given  to  the  adjective  •'actual," 
which  it  cannot  be  presumed  the  Legislature 
used  tautologlcally.  Bennett  t.  Burton,  44 
Iowa,  550,  551. 

"Actual  occupation,"  as  used  In  A.ct 
March  2,  1889,  forfeiting  certain  unearned 
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land  grants,  but  providing  it  should  not  applj 
to  bona  fide  homestead  claims  asserted  by  ac- 
tual occupation,  means  residence.  Edwards 
V.  Begole  (U.  S.)  121  Fed,  1,  7.  57  0.  0.  A, 
245. 

AOTUAL  PLAGE  OF  ABODE. 

Rev.  St  c.  38,  §  10,  declares  that  "rata- 
ble personal  property  shall  be  taxed  in  the 
town  where  the  owner  shall  have  had  his  ac- 
tual place  of  abode  for  the  larger  portion  of 
the"  preceding  12  months.  Held,  that  "ac- 
tual place  of  abode*'  should  be  construed  as 
the  town  where  he  has  his  home  and  where 
his  family  reside,  irrespective  of  all  absences 
therefrom  for  temporary  or  business  pur- 
poses.   Arnold  v.  Davis,  8  R.  I.  841,  842. 

AOTVAX.       PLAGE       OF       RELIGIOUS 
l^ORSHIP. 

The  phrase  ''actual  places  of  religious 
worship"  in  Const  art  9,  §  1,  empowering  the 
Legislature  to  exempt  from  taxation  actual 
places  of  religious  worship,  does  not  include 
a  parsonage,  though  erected  upon  ground  ap- 
purtenant to  a  church,  but  not  actually  a 
part  thereof.  Church  of  Our  Saviour  v.  Mont- 
gomery County  (Pa.)  10  Wkly.  Notes  Cas. 
170,  171. 

Act  May  14, 1874,  passed  in  pursuance  of 
Const,  art.  9,  I  1,  exempts  from  taxation  all 
churches,  meeting  houses,  and  other  places 
of  stated  worship.  It  was  held  that  a  church 
which  ceases  to  be  used  as  a  place  of  worship 
ceases  to  be  exempt  from  taxation.  Moore 
V.  Taylor,  23  Atl.  768,  147  Pa.  481. 

ACTUAL  POSSESSION. 

Actual  possession  Is  the  subjugation  of 
the  premises  to  the  use  and  dominion  of  the 
claimant  Lillianskyoldt  v.  Goss,  2  Utah, 
292,  297;  Coryell  v.  Cain,  16  Cal.  567,  673; 
Brumagim  v.  Bradshaw,  39  Cal.  24,  44;  Da- 
vis V.  Spring  Valley  Waterworks,  67  Cal. 
543,  645;  Webber  v.  Clarke,  16  Pac.  431,  434, 
74  Cal.  11;  Courtney  v.  Turner,  12  Nev.  346, 
352;  State  v.  Central  Pac.  R.  Co.,  30  Pac. 
686,  688,  21  Nev.  247;  Gildehaus  v.  Whiting, 
39  Kan.  706, 18  Pac.  916,  920;  Pendo  v.  Beak- 
ey,  89  N.  W.  655,  657,  15  S.  D.  844;  Robin- 
son V.  Gantt  95  N.  W.  506,  1  Neb.  (Unof.)  61. 

Actual  possession  of  land  is  the  purpose 
to  enjoy,  united  with  or  manifested  by  such 
visible  acts,  improvements,  or  inclosures  as 
will  give  the  absolute  and  exclusive  enjoy- 
ment of  it  Stalninger  v.  Andrews,  4  Nev. 
59,  68;  Courtney  v.  Turner,  12  Nev.  845, 
352;  Davis  v.  Spring  Valley  Waterworks,  67 
Cal.  543,  545;  Pendo  v.  Beakey,  89  N.  W. 
655,  657, 15  S.  D.  344. 

Actual  possession  is  a  possession  of  the 
character  required  by  the  character  and  situ- 


ation of  the  lands.    Allaire  v.  Ketcham,  85 
Atl.  900,  901,  55  N.  J.  Bq.  168. 

Possession  of  land  is  actual  when  there 
Is  an  occupancy  according  to  its  adaptation 
and  use.  Morrison  v.  Kelly,  22  111.  (12  Peck) 
609,  624,  74  Am.  Dec  169. 

Actual  possession  is  usually  evidenced  by 
actual  occupation,  by  substantial  inclosure, 
by  cultivation,  or  by  proper  use,  according  to 
the  particular  locality  and  quality  of  the 
property.  Coryell  v.  Cain,  16  Cal.  667,  573; 
Brumagim  v.  Bradshaw,  39  Cal.  24,  44;  Gilde- 
haus V.  Whiting,  18  Pac.  916,  920,  39  Kan. 
706;  Webber  v.  Clarke.  16  Pac.  431,  434,  74 
Cal.  11;  State  v.  Central  Pac.  R.  Co.,  30  Paa 
686,  688,  21  Nev.  247;  Hanson  v.  Stinehofl, 
72  Pac.  918,  914,  139  Cal.  169  (citing  CoryeU 
V.  Cain,  16  Cal.  567,  673). 

"Actual  possession**  of  land  consists  in 
exercising  acts  of  dominion  over  it.  and  in 
making  the  ordinary  use  of  it  to  which  it  is 
adapted,  and  in  taking  the  profits  of  which  it 
is  susceptible.  Webber  v.  Clarke,  74  Cal.  11, 
16  Pac.  431.  The  law  sets  out  no  particular 
rules,  where  the  statute  of  limitations  does 
not  prescribe  them,  which  are  necessary  to 
constitute  acts  of  dominion.  Actual  posses- 
sion is  a  question  of  law  and  fact,  and  its 
determination  must  largely  depend  upon  the 
situation  of  the  parties,  the  size  and  extent 
of  the  land,  and  the  purpose  for  which  it  Is 
adapted.  Johnston  v.  City  of  Albuquerque 
(N.  M.)  72  Pac.  9,  11. 

Actual  possession  is  simply  having  the 
property  in  the  immediate  control  or  power 
of  the  party  When  applied  to  land,  it  means 
the  actual  entry  and  occupation  thereof. 
Cmaha  &  F.  Land  &  Trust  Co.  v.  Parker,  51 
N.  W.  139,  140,  33  Neb.  776,  29  Am.  St  Rep. 
506. 

"Actual  possession**  of  part  of  a  tract  of 
land  under  a  bona  fide  claim  and  color  of  ti- 
tle to  the  whole  is  possession  of  the  whole,  or 
so  much  as  is  not  in  the  adverse  possession  of 
others,  dinger  v.  Shepherd  (Va.)  12  Grat 
462,  473. 

The  term  "person  in  actual  possession  or 
occupancy  of  land,'*  within  the  meaning  of 
Revenue  Law,  |  216,  providing  that  before  a 
purchaser  at  a  tax  sale  shall  be  entitled  to 
a  deed,  he  shall  serve  notice  on  every  person 
in  actual  possession  or  occupancy  of  such 
land,  does  not  include  a  person  who  is  allow- 
ed, without  payment  of  rent  to  stack  hay  on 
a  part  of  the  land  which  is  rented  to  a  third 
person.  Drake  v.  Ogden.  21  N.  B.  511,  512, 
128  111.  603. 

An  answer  in  an  action  for  trespass,  al- 
leging that  the  "possession**  of  defendants 
had  been  "actual,  peaceable,  quiet  open,  no- 
torious, and  adverse.**  suflidently  alleged 
that  the  possession  was  exclusive  and  visible. 
Keaton  v.  Sublett  58  S.  W.  528,  529,  109  Ky. 
106. 
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OoastmotlTe  posseulon  disttneuifllied. 

Actual  possession  means  existing  in  fact, 
tmly  and  absolutely,  as  opposed  to  potential, 
possible,  virtual,  or  theoretical  possession. 
Doty  V.  O'Neil,  30  Pac  526,  527,  95  Cal.  244. 

Actual  possession.  In  the  Spanish  and 
Mexican  law,  is  that  which  is  accompanied 
with  the  real  and  effectual  enjoyment  of  an 
estate,  with  the  reception  of  its  fruits,  and  Is 
contradistinguished  from  imaginary  or  ficti- 
tious possession.  Sunol  v.  Hepburn,  1  Cal. 
254,  263. 

"Actual  possession,"  as  a  legal  phrase, 
is  put  in  opposition  to  the  other  phrase,  '^poa- 
session  in  law,"  or  "constructive  possession." 
Actual  possession  is  the  same  as  "pedis  pos- 
sesslo"  or  "pedis  positio,"  and  these  mean  a 
foothold  on  the  land  and  actual  entry  and 
possession  in  fact,  a  standing  upon  it,  an 
occupation  of  it,  as  a  real,  demonstrative  act 
done.  It  is  the  contrary  of  a  possession  in 
law,  which  follows  in  the  wake  of  title,  and 
is  called  "constructive  possession."  Churchill 
V.  Onderdonk,  59  N.  Y.  134,  136;  Marsh  v. 
Ne-ha-sa-ne  Park  Ass'n,  42  N.  Y.  Supp.  996, 
1000, 18  Misc.  Rep.  314;  Cutting  v.  Patterson, 
85  N.  W.  172.  173,  82  Minn.  875;  Rosenfeld  v. 
United  States  (U.  S.)  66  Fed.  303,  304,  13  C. 
a  A.  450. 

"Actual  possession,"  as  used  In  2  Rev. 
St  p.  312.  S  1,  to  compel  the  determination 
of  claims  to  real  property,  and  which  requires 
the  plaintiff  to  have  been  in  "actual  posses- 
sion" of  the  property  for  three  years,  means 
a  possession  in  fact,  as  contradistinguished 
from  that  constructive  one  which  the  legal 
title  draws  after  It  The  correctness  of  that 
construction  is  apparent  The  word  "actu- 
al," in  the  statute,  is  especially  significant 
It  is  plainly  used  in  opposition  to  "virtual" 
or  "constructive,"  and  means  an  open,  visi- 
ble occupancy.  Cleveland  v.  Crawford,  7 
Hun,  616,  619. 

Constructive  possession  Is  a  fiction  of 
law;  actual  possession,  a  tangible  fact  The 
"actual  possession"  means  the  corporeal  de- 
tention of  the  property,  when  used  in  relation 
to  adverse  possession.  Carey  t.  Cagney,  33 
South.  89,  91,  109  La.  77. 

Aotfl  of  ownership. 

To  constitute  "actual  possession"  of  land, 
it  is  only  necessary  to  put  It  to  such  use,  or 
exercise  such  dominion  or  acts  of  ownership 
over  it  as  in  its  present  state  it  Is  reasona- 
bly adapted  to.  Brand  v.  United  States  Car 
Co.,  30  South.  60,  128  Ala.  579. 

Actual  possession  of  land  consists  of  vis- 
ible and  notorious  acts  of  ownership  exercis- 
ed over  the  premises,  and,  while  it  is  not 
necessary  that  there  should  be  any  fence  or 
inclosure  of  the  land,  tliere  must  be  continu- 
ous dominion,  manifested  by  continuous  acts 
of  ownership.     New  Mexico.  R.  G.  &  P.  R. 


Co.  V.  Crouch,   13  Pac  201,  203,   4  N.   M. 
(Johns.)  141. 

One  who  actually  entered  on  land,  erect- 
ed a  sawmill,  carried  on  the  business  of  man- 
ufacturing timber  Into  lumber  and  firewood, 
and  exercised  acts  of  ownership  generally, 
some  of  his  employ^  residing  thereon,  was 
in  "actual  possession."  Fleming  v.  Maddox, 
30  Iowa,  239,  241. 

"Actual  possession,"  when  the  premises 
are  susceptible  of  it  must  as  a  general  rule, 
be  by  inclosure  of  the  land  by  a  fence  or  like 
improvements,  so  as  to  make  the  occupation 
visible,  notorious,  continuous,  and  adverse, 
and  thus  constitute  notice  of  the  claim  and 
possession  of  the  occupant  to  the  public;  but 
there  are  exceptions,  where  the  land  la  not 
suitable  for  cultivation,  and  the  occupant 
exercises  dominion  over  it  which  is  posses- 
sion, when  accompanied  with  the  necessary 
requisites,  and  asserted  in  an  equally  posi- 
tive manner  for  other  purposes.  Green  v. 
Cumberland  Coal  &  Coke  Co.  (Tenn.)  72  8. 
W.  459,  460. 

Onltivation,  inolosure,  ov  improTement. 

Possession  is  always  actual  when  it  is  an 
open  and  visible  occupation.  The  possession 
may  be  evidenced  by  an  Inclosure.  In  such 
case  it  is  ordinarily  limited  to  the  inclosure. 
It  may  be  evidenced  by  other  Improvements, 
or  by  actual  and  visible  use.  In  the  case  of  a 
mill  site,  the  presence  of  boundary  posts  is  as 
significant  of  occupation  as  an  incloeiure 
would  be  of  agricultural  land;  and  where, 
in  addition  to  the  boundary  posts,  there  was 
a  house,  stable,  and  spring  constructed  to 
increase  the  flow  of  water,  and  a  graded  wag- 
on road  leading  from  the  mill  site  to  the  land 
of  the  claim,  it  was  not  erroneous  to  instruct 
that,  to  constitute  actual  possession,  it  was 
not  necessary  that  It  be  inclosed  by  a  fence 
or  that  It  should  be  reduced  to  cultivation. 
Valcalda  v.  Silver  Peak  Mines  (U.  S.)  86  Fed 
90,  94,  29  C.  C.  A.  591. 

A  party  in  possession  of  land,  with  im- 
provements and  inclosure,  holds  to  the  extent 
of  his  inclosure  by  what  is  termed  "actual 
possession";  and  if  at  the  same  time  he  holds 
under  deed  or  title,  he  holds  to  the  extent  of 
his  deed  or  title,  outside  of  his  actual  pos- 
session, by  what  is  termed  "constructive  pos- 
session." Ramirez  v.  Smith  (Tex.)  56  S.  W. 
254,  259  (citing  Cunningham  y.  Frandtzen, 
26  Tex.  34,  35;  Evitts  v.  Roth,  61  Tex.  81, 
84). 

One  may  gain  actual  possession  of  land 
by  fencing  it,  or  by  cultivating  and  improv- 
ing it,  or  by  building  upon  it  and  then  he 
will  have  possession  of  as  much  as  he  has 
fenced  or  cultivated,  and  improved  or  built 
upon,  with  some  land  around  and  necessary 
for  the  buildings.  Actual  possession— ••pos- 
sessio  pedis"— can  mean  no  more.  Pendo  v. 
Beakey,  89  N.  W.  655,  657,  15  S.  D.  344  (cit- 
ing Thompson  v.  Burhans,  79  N.  Y.  93). 
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One  who  resided  on  lands  adjoining 
mortgaged  premises,  with  only  an  alley  be- 
tween, the  mortgaged  premises  being  in* 
closed  and  nsed  as  a  garden  by  the  mortga- 
gor, was  in  actnal  possession  and  entitled  to 
notice  of  foreclosure,  under  Gen.  8t  Minn. 
1894,  S  6032.  Gutting  ▼.  Patterson,  85  N.  W. 
172,  173,  82  Minn.  375. 

"Where  a  man  enters  upon  and  Im- 
proves, fences,  and  occupies  part  of  another 
man's  tract  of  land,  and  has  the  boundaries 
of  his  claim  surveyed  and  marked,  including 
woodland  not  inclosed,  and  for  21  years  open- 
ly and  exclusively  uses  the  woodland  as  his 
own.  In  connection  with  his  improvement, 
and  as  farmers  ordinarily  use  their  woodland, 
this  is  not  a  constructive,  but  an  actual,  pos- 
session of  the  woodland,  and  excludes  the  con- 
structive possession  which  the  law  usually 
attributes  to  the  title  and  to  the  owner's  ac- 
tual possession  of  the  rest  of  bis  tract." 
Wolf  v.  Ament's  Ex'r  (Pa.)  1  Grant,  Cas.  150 
151. 

An  inclosure  by  an  ordinary  fence  of 
premises,  without  residence  thereon  or  Im- 
provement or  cultivation,  or  other  acts  of 
ownership,  is  of  itself  insufficient  to  consti- 
tute "actual  possession."  Davis  v.  Spring 
Valley  Waterworks,  67  Cal.  543,  545. 

The  exercise  of  control  over  uninclosed 
timber  land,  by  working  on  the  land  at  times 
and  prohibiting  others  from  interfering  there- 
with, constitutes  actual  possession.  Allaire 
V.  Ketcham,  85  Atl.  900,  901,  55  N.  J.  £q. 
16& 

Ooovpanoy  or  residence. 

Actual  possession  consists  in  the  actual 
occupancy  of  the  party.  Newcome  v.  Crews, 
32  S.  W.  947,  98  Ky.  339;  LUlianskyoldt  T. 
V.  6068,  2  Utah,  292,  297. 

Actual  possession  of  real  estate  means 
such  possession  as  is  evidenced  by  fencing, 
cultivating,  or  other  unmistakable  acts  of  ex- 
clusive custody  and  control,  and  it  is  not 
necessary  that  there  should  be  actual  resi- 
dence on  the  land.  Van  Buskirk  v.  Dunlap, 
2  West  Law  Month.  125,  129;  Webber  v. 
Clarke,  15  Pac.  431,  434,  74  Cal.  11. 

By  "actual  possession,"  as  used  in  a 
statement  that  forcible  entry  is  high-handed 
invasion  of  the  actual  possession  of  another, 
is  meant  that  he  shall  be  in  actual  use  and 
enjoyment  of  the  land  for  such  purpose  as  it 
Is  capable  of,  and  not  that  the  prosecutor 
shall  be  actually  present  at  the  time.  State 
V.  Newbury,  29  S.  E.  367,  368,  122  N.  a  1077. 

^Actual  possession,"  as  used  in  the  for- 
cible entry  and  detainer  statute  requiring  the 
plaintiff  to  have  been  in  actual  possession 
when  the  defendant  took  wrongful  possession 
of  the  property,  construed  not  to  mean  the 
actual  occupancy  of  the  premises  at  the  time; 
and  hence  the  owner  of  a  store,  who  locks  it 
up  till  he  can  find  a  tenant,  is  in  actual  pos- 


session thereof,  within  the  meaning  of  the 
statute.    Minturn  v.  Burr,  16  CaL  107, 109. 

Xeepins  off  trespassers. 

Posting  notices  against  trespassers  along 
a  part  of  two  of  the  boundary  lines  of  a 
tract  of  60,000  acres  of  uninclosed  and  unoc- 
cupied forest  land,  and  employing  watchers 
to  keep  trespassers  off  of  the  same,  do  not 
constitute  actual  possession  thereof  within 
statutes  making  void  grants  of  lands  which 
are  in  actual  possession  of  a  person  claiming 
title  adverse  to  the  grantor.  Marsh  v.  Ne- 
ha-sa-ne  Park  Ass'n,  42  N.  Y.  Supp.  990, 1000, 
18  Misc.  Rep.  814. 

Personal  property* 

"Actual  possession,**  as  used  in  Code,  i 
1923,  providing  that  no  mortgage  of  personal 
property,  which  is  not  filed  for  record,  shall 
be  valid  as  against  existing  creditors  and 
subsequent  purchasers  without  notice,  where 
the  mortgagor  retains  "actual  possession" 
thereof,  means  a  true,  genuine,  positive,  and 
certain  possession,  and  not  a  virtual  or  the- 
oretical possession.  The  mortgagor  has  no 
"actual  possession"  when  he  retains  the  prop- 
erty under  his  immediate  personal  supervi- 
sion and  control,  though  he  employs  others 
to  aid  in  that  control;  but  when  the  proper- 
ty is  intrusted  to  the  custody  and  control  of 
another,  without  the  Immediate  supervision 
of  the  mortgagor,  then  "actual  possession" 
is  in  that  other,  and  not  in  the  mortgagor. 
King  V.  Wallace,  42  N.  W.  776,  777,  78  Iowa, 
221. 

Within  the  statute  putting  on  the  free 
list  professional  books,  implements,  instru- 
ments, and  tools  of  trade,  etc.,  in  the  actual 
possession  of  the  person  at  the  time  of  ar- 
riving in  the  United  States,  the  words  "actu- 
al possession"  mean  an  open,  visible,  and 
present  occupancy  and  possession  of  the  arti- 
cles imported.  The  actual  possession  and  the 
arrival  of  the  owner  must  be  coincident;  and 
thus  articles  which  are  brought  with  the  own- 
er in  the  same  vessel  are  to  be  deemed  in  his 
actual  possession  at  the  time  of  the  arriving, 
though  they  are  in  the  immediate  custody  of 
the  carrier.  If,  however,  the  articles  arrive 
by  a  different  vessel  and  at  a  different  time 
from  the  owner,  they  cannot  be  said  to  be  in 
his  actual  possession.  Rosenfeld  v.  United 
States  (U.  S.)  66  Fed.  303,  804,  13  a  a  A. 
450. 

"Actual  possession,"  as  used  in  St  2 
Wm.  TV,  c.  45,  §  26.  providing  that  the  as- 
signee of  a  rent  charge  shall  not  be  register- 
ed as  an  elector,  unless  he  has  been  in  the 
actual  possession  of  it  for  six  months  beforn 
the  last  day  of  July,  is  to  be  construed  lit- 
erally, and  means  a  possession  in  fact;  and 
hence  a  receipt  for  several  years  by  the  gran- 
tee did  not  satisfy  the  statute,  on  the  ground 
that  he  might  be  considered  as  a  trustee  for 
the  assignee.  Hayden  v«  Overseers  of  Twev- 
ton,  4  Man.  &  G.  1,  7. 
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AOTUAI.  PURPOSES  OF  NAVIGATIOH. 

The  words  "actual  and  necessary  pur- 
poses of  canal  navigation/'  in  a  statute  ex- 
empting the  property  of  a  canal  company 
from  taxation  which  is  kept  and  held  by  the 
company  for  the  actual  and  necessary  pur- 
poses for  canal  navigation,  includes  cross- 
ings, piers,  and  basins  owned  by  the  com- 
pany, which  arc  not  rented,  but  which  are 
actually  used  for  conducting  the  boats  en- 
gaged in  the  canal  navigation  and  for  the 
reception  of  their  cargo.  Morris  Canal  A 
Banking  Co.  v.  Betts,  24  N.  J.  Law  (4  Zab.) 
S55,  55a. 

ACTUAIi  REOOBD. 

The  actual  record  of  a  mortgage,  within 
the  statute,  is  the  spreading  of  a  mortgage 
on  the  record,  and  not  the  filing  of  it  with 
the  clerk.  Benson  v.  Callaway,  80  Ga.  230,  4 
S.  E.  851. 

ACTUAL  RESIDENCE-AOTUAL  RESI- 
DENT. 

Acts  1835,  §1  8,  11,  requirhig  "actual 
residence"  on  a  tract  of  land  in  order  that  a 
person  may  obtain  title  thereto  by  limitation, 
does  not  require  actual  residence  on  each  of 
two  tracts  of  land  claimed;  and,  though  the 
party  claiming  title  derived  that  title  to  dif- 
ferent tracts  from  different  sources,  yet,  If 
the  tracts  Join  each  other  and  are  all  in  one 
Indosure,  and  there  is  no  one  but  the  alleged 
owner  residing  thereon,  such  residence  is 
"actual  residence"  on  all  the  tracts,  within 
the  meaning  of  the  act  Wharton  y.  Bunting, 
73  111.  16,  20. 

"Actual  residence"  as  used  In  Civ.  Code 
H  54,  640,  relating  to  divorce,  does  not  mean 
the  usual  place  of  residence,  or  the  place 
where  a  person  is  In  fact  residing  for  the 
time  being,  but  has  substantially  the  same 
meaning  as  the  term  "domicile,"  having  in 
contemplation  a  residence  of  a  permanent 
and  fixed  character.  Carpenter  v.  Carpen- 
ter, 2  Pac.  122,  126,  30  Kan.  712,  46  Am.  Rep. 
108. 

Lesal  residence  disttnsnisl&ed. 

A  distinction  Is  recognized  between  legal 
and  actual  residence.  A  person  may  be  a 
legal  resident  of  one  place  and  an  actual 
resident  of  another,  and  when  he  goes  from 
the  place  of  his  legal  residence.  Intending 
to  return,  to  reside  temporarily  at  the  other 
place.  Hinds  v.  Hinds,  1  Iowa  (1  Clarke) 
36,  39;  Love  v.  Cherry,  24  Iowa,  205;  Brad- 
ley V.  Fraser,  54  Iowa,  280,  6  N.  W.  293. 
I^gal  residence,  as  distinguished  from  mere 
temporary  actual  residence,  is  the  residence 
contemplated  by  the  Code,  relating  to  the 
bringing  of  actions  aided  by  attachment 
Ludlow  V.  Szold.  57  N.  W.  676,  678*  90  Iowa, 
175. 

As  contradistinguished  from  a  person's 
"legal  residence,"  he  may  have  an  ''actual 


residence"  in  another  state  or  country.  He 
may  abide  In  one  country,  without  surrender^ 
ing  bis  legal  residence  in  another.  If  he  so 
Intends.  His  "legal  residence"  may  be  mere- 
ly ideal,  but  his  "actual  residence"  must  be 
substantial.  He  may  not  actually  abide  at 
his  "legal  residence"  at  all,  but  his  "actual 
residence"  must  be  his  abiding  place. 
Though  one  may  have  a  "legal  residence" 
in  one  state,  yet  If  his  "actual  residence" 
Is  in  another  state,  the  latter  fact  Is  safEL- 
dent  to  authorize  an  attachment  against  his 
property  in  the  first  state  upon  the  ground 
of  nonresldency;  and  In  an  action  for  divorce 
the  mere  fact  of  a  plaintiff's  "legal  residence" 
within  the  state,  his  actual  residence  being 
out  of  the  state,  would  not  be  suflScient  to 
defeat  a  motion  to  compel  him  to  execute  a 
nonresident's  bond  for  costa  Furthermore, 
a  mere  "legal  residence"  in  the  state  with  an 
"actual  residence"  out  of  the  state,  does  not 
satisfy  Civ.  Code,  I  423,  requiring  that  a 
plaintiff,  for  a  divorce,  must  have  "a  res- 
idence In  the  state"  for  one  year  before  the 
commencement  of  the  action.  Tipton  t.  Tip- 
ton, 8  S.  W.  440,  441,  87  Ky.  243. 

"Actual  resident*'  as  used  In  the  Iowa 
Code,  which  provides  that  a  person  may  be 
sued  before  a  justice  of  the  peace  in  any  coun- 
ty of  which  he  is  an  "actual  resident*'  In- 
cludes one  who  has  moved  into  a  county  and 
hired  a  house  there,  with  the  Intention  of 
remaining  until  he  had  completed  a  certain 
job  of  work,  though  he  did  not  mean  to  re- 
side there  permanently.  A  person  may  be 
an  "actual  resident"  of  one  county,  and  have 
a  legal  residence  In  another.  Fitzgerald  y. 
Arel,  18  N.  W.  713,  714,  63  Iowa,  104,  50  Am. 
Ilep.  733.  A  partnership,  within  the  meaning 
of  such  statute,  has  an  '*actual  residence" 
in  the  county  in  which  it  conducts  Its  busi- 
ness, though  neither  member  of  the  partner^ 
ship  is  an  "actual  resident"  of  that  county. 
Fitzgerald  v.  Glmmell,  20  N.  W.  179,  180,  64 
Iowa,  261. 

AOTUAIi  SEISIN. 

"Actual  selsen,"  means  possession  of  the 
freehold,  by  the  pedis  positio  of  one's  self 
or  one's  tenant  or  agent,  or  by  construction 
of  law,  as  in  the  case  of  a  commonwealth's 
grant  a  conveyance  under  the  statute  of 
uses,  or  doubtless,  of  .grant  or  devise^  where 
there  is  no  actual  adverse  possession.  Seisin 
in  law  is  a  right  to  the  possession  of  the 
freehold,  where  there  is  no  adverse  occu- 
pancy thereof,  such  as  exists  In  the  heir 
after  descent  of  land  upon  him  before  actual 
entry  by  himself  or  his  tenant  Carpenter  ▼. 
Garrett,  75  Va.  129,  135. 

Actual  seisin,  or  actual  possession,  as 
distinguished  from  constructive  possession 
or  possession  in  law,  has  been  defined  to  he 
one  based  upon  an  actual  entry  on  the  land, 
and  one  which  requires  or  gives  an  occupa- 
tion as  a  demonstrative  thing.    Carr  y.  An- 
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denon,  89  N.  T.  Snpp.  74C,  749,  6  App.  Dlv. 
6,  10  (citing  ChnrchlU  t.  Onderonk,  69  N.  Y. 
134). 

AOTUAIf  SEBVIOE. 

Bee  ''Actual  Military  Serrlce."* 

Actiml  serrice  of  a  writ  is  sbown,  within 
the  meaning  of  a  atatnte  providing  that  serv- 
ice of  a  partner  is  service  on  the  firm  and 
on  the  partner  actually  served,  where  the 
iwrtner  is  a  nonresident  and  there  has  been 
a  publication  of  the  writ,  as  provided  by 
law.  MarUn  v.  Bums,  16  S.  W.  1072,  1073, 
80  Tex.  676, 

"Actual  service"  is  defined  in  the  me- 
chanic's lien  law  as  service  by  serving  a 
copy  on  nonresident  defendant  personally  or 
by  leaving  it  at  his  residence  10  days  before 
its  return.  Smith  v.  Golloty,  55  AtL  805,  807, 
69  N.  J.  Law,  365. 

AGTUAIi  SETTIiER. 

"An  actual  settler  upon  land  belonging 
to  the  state  is  one  who  establishes  himself 
upon  the  land,  or  fixes  his  residence  upon  it 
to  effect  possession  for  his  exclusive  occu- 
pancy and  use,  with  a  view  to  acquire  title 
to  it  by  purchase  from  the  state."  Gavitt 
V.  Mohr.  10  Pac  837,  338,  68  Cal.  506. 

An  ''acturi  service  of  summons."  as 
used  in  an  a2t  providing  for  the  enforce- 
ment of  claims  or  liens  upon  buildings,  con- 
sists of  a  personal  service  on  the  defendant, 
or,  if  he  cannot  be  found  in  the  state,  by 
affixing  a  copy  thereof  on  such  building,  or 
by  le&ving  it  at  his  residence.  Revision  N. 
J.  p.  668.  Heidritter  v.  Elizabeth  OU  Co., 
5  Sup.  Ct  135,  136,  112  U.  S.  294,  28  L.  Ed. 
729. 

"Actual  settlers,"  within  the  land  laws 
of  California,  providing  that  lands  belonging 
to  the  state  which  are  suitable  for  cultivation 
can  only  be  granted  to  actual  settlers  there- 
on, means  actual  residents.  Mosely  v.  Tor- 
rence,  12  Pac.  430,  431,  71  Cal.  318. 

Const  art  7,  §  6,  providing  that  actual 
settlers  residing  on  school  lands  shall  be 
protected  in  the  prior  right  of  purchasing 
the  same,  means  a  settler  residing  on  the 
Iand«  and  not  a  settler  not  residing  thereon, 
though  he  had  fenced  the  entire  tract  and 
cultivated  a  portion  thereof.  Baker  v.  Mill- 
man,  13  S.  W.  618.  619,  77  Tex.  46. 

*' Actual  settlers,"  as  used  in  Oen.  St  p. 
109,  f  2,  requiring  that  an  actual  settler  on 
vacant  or  unappropriated  land  shall  be  giv- 
en notice  that  another  person  intends  to 
appropriate  such  land,  does  not  include  one 
who  only  makes  a  small  clearing  on  un- 
appropriated land  and  cuts  a  few  logs  there- 
on. McQuady  y.  Mattingly  (Ky.)  12  S.  W. 
75& 


The  term  "actual  settler,"  as  used  in 
the  law  authorizing  the  sale  of  school  lands, 
requires  actual  residence  on  such  land,  and 
the  person  who  has  done  nothing  more  than 
to  make  improvements  on  the  land  is  not 
such  a  settler.  He  must  both  have  settled 
upon  and  improved  the  land.  Probably  a 
person  might,  by  going  upon  it  and  making 
improvements  with  a  bona  fide  intention  of 
becoming  a  settler  thereon,  obtain  rights 
which  would  date  from  the  first  moment  of 
his  occupancy.  To  settle  on  the  land  means 
to  fix  the  owner's  place  of  residence  thereon, 
and  a  settler  of  land  is  one  who  resides 
thereon.  This  Is  In  accordance  with  all  of 
the  definitions  of  the  words  "settle,"  "set- 
tler," and  "settlement,"  when  applied  to  a 
settlement  upon  land.  Bratton  v.  Cross,  22 
Kan.  673,  678. 

"Actual  settler,"  as  used  In  Act  Aug.  12, 
1870  (2  Pasch.  Dig.  art.  7048),  requiring  a 
person  attempting  to  acquiro  rights  in  public 
land  by  pre-emption  to  be  an  "actual  set- 
tler," means  a  person  in  the  actual  occupancy 
of  land,  with  the  intention  of  making  the 
same  his  permanent  residence,  and  using  the 
land  as  his  home,  as  opposed  to  a  mere  tem- 
porary occupation,  which  will  not  constitute 
a  party  an  actual  settler  or  occupant  in  good 
faith  within  the  meaning  of  the  statute. 
Turner  v.  Ferguson,  58  Tex.  6,  10. 

AOTUAI.TIMZL 

An  order  by  the  Governor  commuting  a 
penitentiary  sentence  to  imprisonment  for 
nine  years  of  "actual  time'*  in  the  peniten- 
tiary, and  providing  that,  when  he  shall 
have  served  nine  years'  "actual  time"  In 
said  penitentiary  he  shall  be  entitled  to  his 
discharge,  construed  as  requiring  a  service 
of  nine  calendar  years,  and  not  to  give  the 
prisoner  the  benefit  of  having  such  time  com- 
muted by  good  behavior.  In  re  Hall,  51  N. 
•W.  750.  751,  34  Neb.  206. 

21  Stat  346,  and  22  Stat  118,  providing 
that  ofllcers  in  the  army  shall  be  entitled  to 
additional  pay  for  length  of  service,  and  that 
the  actual  time  of  service  in  army  or  navy, 
or  both,  shall  be  allowed  all  officers  in  com- 
puting their  pay,  construed  as  including  the 
time  in  which  an  army  officer  served  at 
West  Point  as  a  cadet  United  States  v. 
Watson,  9  Sup.  Ct  430,  431,  130  U.  S.  80, 
82  L.  Ed.  852;  United  States  v.  Morton,  5 
Sup.  Ct  1,  4,  112  U.  S.  1,  28  L.  Ed.  613. 

AOTXTAIi  TOTAIi  LOSS. 

An  actual  total  loss  is  caused  by  (1)  a 
total  destruction  of  the  thing  insured;  (2) 
the  loss  of  the  thing  by  sinking  or  by  being 
broken  up;  (3)  any  damage  to  the  thing 
which  renders  it  valueless  to  the  owner  for 
the  purpose  for  which  he  held  it;  or  (4)  any 
other  event  which  entirely  deprives  the  own- 
er of  the  possession  at  the  port  of  destina- 
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tion  of  the  thing  iDSured.  Rev.  Codes  N.  D. 
1899.  I  4568;  Civ.  Code  S.  D.  1903,  §  1914. 

As  applied  to  a  building,  actual  total 
loss  means,  not  that  its  materials  were  utter- 
ly destroyed,  but  that  the  building,  though 
part  of  It  remained  standing,  has  lost  its 
identity  and  speclflc  character  as  a  building, 
and  instead  has  become  a  broken  mass,  or 
cannot  longer  be  properly  designated  as  a 
"building.**  Absolute  extinction  is  not 
meant  Where  the  roof  and  interior  wood- 
work of  a  building  are  destroyed  by  fire, 
leaving  the  walls  standing,  though  somewhat 
damaged,  it  is  a  question  for  the  Jury  as  to 
whether  there  was  a  total  destruction  of 
the  building  or  not.  Corbett  v.  Spring  Gar- 
den Ins.  Co.,  32  N.  T.  Supp.  1059,  lOGl,  85 
Hun,  250,  254. 

There  is  actual  total  loss  when  the  sub- 
ject-matter of  the  insurance  is  wholly  de- 
stroyed or  lost  to  the  insured,  or  where  there 
remains  nothing  of  value  to  be  abandoned  to 
the  Insurer.  Soelberg  v.  Western  Assur.  Co. 
of  Toronto  (U.  S.)  119  Fed.  23,  29,  55  a  O. 
A.  601. 

'*  An  "actual  total  loss,"  as  the  term  Is 
used  in  marine  insurance,  is  a  loss  where 
the  vessel  ceases  to  exist  in  specie,  but  be- 
comes a  mere  congeries  of  planks.  Incapable 
of  being  repaired,  or  where,  by  the  peril 
insured  against.  It  is  placed  beyond  the  con- 
trol of  the  insured,  and  beyond  his  power  of 
recovery.  Globe  Ins.  Co.  v.  Sherlock,  25 
Ohio  St  50,  64. 

"Actual  total  loss,"  as  used  in  a  marine 
Insurance  policy,  occurs  when  the  subject 
insured  wholly  perishes,  or  its  recovery  is 
Irretrievably  hopeless,  as  where  a.  ship  is 
broken  In  pieces  and  dismembered,  so  that 
her  planks  and  apparel  are  scattered  on  the 
sea,  though  the  whole  or  greater  part  of  the 
fragments  reach  the  shore  as  wreckage;  for 
in  such  case  the  ship,  as  one,  is  destroyed. 
Burt  V.  Brewers'  &  Malsters*  Ins.  Co.  (N.  Y.) 
9  Hun,  383,  385. 

"Actual  total  loss,"  as  used  in  a  policy  of 
marine  insurance,  does  not  necessarily  imply 
the  actual  physical  destruction  of  the  thing 
insured,  but  may  occur  in  cases  where  the 
ship  remains  in  specie,  but  is  irretrievably 
lost  to  the  owner.  Carr  v.  Providence  Wash- 
ington Ins.  Co.,  17  N.  E.  3(59,  370,  109  N.  Y. 
504;  Monroe  v.  British  Foreign  Marine  Ins. 
Co.  (U.  S.)  52  Fed.  777,  780,  3  C.  C.  A.  280. 

The  general  rule  as  to  what  constitutes 
the  total  loss  of  a  ship,  within  a  policy  of 
insurance,  is  defined  in  Murray  v.  Hatch,  6 
Mass.  405.  as  follows:  "If  the  ship  is  afioat, 
or  it  is  practicable  to  put  her  afloat  and  if 
she  Is  capable  of  being  repaired  at  any  ex- 
pense, it  is  not  a  total  loss,  within  the  mean- 
ing and  intent  of  tlie  policy."  There  is  much 
doubt  at  least  of  the  correctness  of  the 
proposition  that  an  Insurance  on  a  vessel 


against  "actual  total  loss  only"  coven  th^ 
case  of  total  loss  of  value,  though  the  ship 
remains  in  the  form  of  a  ship,  capable  of 
being  repaired  at  some  cost,  and  is  not 
placed,  by  sale  or  otherwise,  beyond  the 
power  of  the  insured  to  procure  her  arrival. 
Bnt  where  a  wrecked  vessel,  insured  against 
"actual  total  loss  only,"  is  allowed  by  the 
insurers  to  be  sold  to  satisfy  a  claim  of 
salvors  employed  by  the  insurers,  who  had 
the  right  so  to  do,  the  insured,  not  being  a 
party  to  the  contract  was  entitled  to  recover 
as  for  a  total  loss.  Carr  v.  Providence  Wash- 
ington Ins.  Co.,  17  N.  B.  369,  370,  109  N.  Y. 
504. 

AOTUAIi  UBB 

GlrarolLi 

"Actual  use,**  as  used  in  Act  May  14, 
1874,  exempting  churches  and  regular  places 
of  worship  from  taxation,  and  providing  that 
ail  property  other  than  that  in  "actual  use" 
and  occupied  for  such  purposes  should  be 
taxed,  means  exclusively  used;  and  a  mere 
concurrent  or  alternate  occupation  by  the 
church  does  not  come  within  the  require- 
ments of  the  exemption.  City  of  Philadel- 
phia V.  Barber,  28  Atl.  644,  645,  160  Pa.  123; 
Parsonage  Taxes,  25  Pa.  Co.  Ct  Repw  570, 
572. 

Under  Const  i  170,  exempting  from 
taxation  "places  actually  used  for  religious 
worship,  with  the  grounds  attached  thereto 
and  used  and  appurtenant  to  the  house  of 
worship,"  and  "all  parsonages  or  residences 
owned  by  any  religious  society,  and  occupied 
as  a  home,  and  for  no  other  purpose,  by  the 
minister  of  any  religion,"  a  church  parson- 
age, which  is  not  occupied  by  the  minister, 
but  is  rented  to  another,  is  not  exempt, 
though  erected  on  the  church  lot,  and  though 
the  rent  is  paid  to  the  minist^.  Broadway 
Christian  Church  v.  Commonwealth  (Ky.) 
G6  S.  W.  32,  33,  112  Ky.  448. 

Horse. 

A  Statute  exempting  flx>m  attachment 
a  horse  required  for  farming  or  teaming  pur- 
poses, or  actual  use,  Includes  a  horse  kept 
by  a  commercial  traveler,  required  for  use 
in  his  business  for  selling  goods  by  sample, 
although  the  horse  is  only  four  years  old 
and  has  never  been  used.  Towne  t.  Mar- 
shall, 13  Atl.  648,  64  N.  H.  460. 

Under  a  statute  exempting  a  horse  in 
"actual  use,"  the  question  whether,  at  the 
time  the  horse  was  attached,  it  was  reasona- 
bly necessary  for  the  actual  working  use  of 
the  debtor,  was  a  question  of  fact  for  the 
jury.    Somers  v.  Emerson,  58  N.  H.  48,  49. 

Iron. 

Iron,  which  at  one  time  formed  a  part 
of  boiler  plates  used  in  the  manufacture  of 
boilers,  and  of  rods  or  beams  used  in  build- 
ing bridges,  but  which,  in  order  to  fit  the 
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plates,  To6a,  or  beams,  was  cat  off  as  useless 
and  thrown  Into  the  scrap  heap,  was  iron 
which  had  been  in  "actual  use/'  within  the 
meaning  of  Rey.  St  S  2504,  relating  to  tar- 
iffs, and  declaring  that  nothing  should  be 
deemed  scrap  iron,  except  waste  or  refuse 
iron  that  had  been  in  ''actual  use"  and  only 
fit  to  be  remanufactured.  Schlesinger  y. 
Beard,  7  Sup.  Ct  546^  648^  120  U.  S.  264,  80 
L.  Ed.  650. 

IXrearijis  appareL 

ReT.  St.  U.  S.  §  2503,  exempting  ft-om 
duty  wearing  apparel  in  "actual  use"  of 
citizens  returning  to  the  United  States  from 
foreign  countries,  does  not  mean  a  use  lim- 
ited to  wearing  apparel  on  the  person  at  the 
time,  but  includes  any  article  of  wearing 
appar^  bought  for  use,  and  appropriated  and 
set  apart  to  be  used,  by  becoming  a  part  of 
what  is  ordinarily  known  as  a  person's  ward- 
robe, and  includes  all  articles  of  wearing  ap- 
parel, in  a  condition  to  be  worn  without  fur- 
ther manufacture,  owned  by  a  person,  and 
brought  with  him  as  a  passenger,  and  intend- 
ed for  the  use  and  wear  of  himself  and  his 
family,  who  accompanied  him  as  passengers, 
and  not  for  sale  or  purchase,  or  imported 
for  other  persons  or  to  be  given  away,  suita- 
ble for  the  season  of  the  year  which  was 
immediately  approaching  at  the  time  of  the 
arrival,  not  exceeding  in  quantity,  quality,  or 
value  what  the  plaintiff  was  in  the  habit 
of  ordinarily  providing  for  himself  and  his 
family  at  that  time  and  keeping  on  hand 
for  their  reasonable  wants,  in  view  of  their 
means  and  habits  of  life.  Astor  v.  Merritt, 
4  Sup.  Ct  413,  419,  111  U.  S.  202,  28  L.  Ed. 
401. 

AOTUAIi  VALUE, 

The  expressions  '•actual  value,**  •'mar- 
ket yalue,"  and  "market  price,"  wben  applied 
to  any  article,  mean  the  same  tbing.  They 
mean  the  price  or  value  of  the  article,  estab- 
lished or  shown  by  sales,  public  or  private, 
in  the  way  of  ordinary  business.  Sanford  y. 
Peck.  27  Atl.  1057,  1058,  62  Conn.  510;  Mur- 
ray y.  Stanton,  09  Mass.  345,  348;  Cliquot  v. 
U.  8.,  70  U.  S.  (3  Wall.)  114,  143,  18  L.  Ed. 
116. 

The  "actual  value"  of  lands  at  the  time 
they  were  taken  by  a  railway  company,  which 
is  to  be  ascertained  in  case  there  was  no 
market,  so  that  the  market  value  could  not 
be  determined,  is  the  reasonable  worth  of  the 
land  in  the  hands  of  a  prudent  seller  at  lib- 
erty to  sell,  at  a  reasonable  time  for  selling, 
in  the  usual  and  reasonable  terms  and  con- 
ditions of  selling,  taking  in  view  the  loca- 
tion of  the  land,  and  the  purposes  for  which 
it  was  held;  such  value  as  the  same  would 
be  determined  by  a  prudent  seller  or  purchas- 
er. 81  Louis,  K.  &  A.  Ry.  Co.  v.  Chapman, 
16  Pac.  606»  697,  88  Kan.  307,  5  Am.  St  Rep. 
744. 


The  "actual  yalue"  of  shares  of  corpo- 
rate stock  is  ascertainable  from  the  Intrinsic 
worth  of  its  assets  Immediately  available  or 
unavailable,  on  its  profits  or  losses  covering 
a  fixed  period,  and  the  business  calculations 
for  the  future;  and  other  elements  of  value 
besides  these,  in  the  mind  of  the  business 
man,  may  be  taken  into  account  in  arriving 
at  a  correct  conclusion  as  to  the  "actual 
value"  of  the  whole  capital  stock.  Common- 
wealth v.  Edgerton  Coal  Co.,  30  Aa  125,  129, 
164  Pa.  284. 

As  salable  or  cash  Talne. 

"Actual  value,"  as  used  in  directions  to 
assessing  officers,  means  the  same  as  salable 
yalue  and  cash  value.  Cummings  v.  Mer- 
chanto'  Nat  Bank,  101  U.  S.  153,  162,  25  L. 
Ed.  903. 

In  determining  the  "actual  value"  of 
property  under  Tax  Law,  |  12,  the  sunv  for 
which  the  property  under  ordinary  circum- 
stances would  sell  is  the  criterion,  and  it  is 
not  arbitrary  or  fanciful  to  base  the  finding 
of  value  on  tbe  rental  of  property  paid  by 
the  lessee,  because  the  rent  of  the  property 
is  evidence  of  the  amount  for  which  it  will 
sell.  People  v.  Feltner,  77  N.  Y.  Supp.  218, 
220,  38  Misc.  Rep.  204. 

Under  Pol.  Code,  f  8627,  providing  that 
all  taxable  property  must  be  assessed  at  its 
full  cash  value,  a  complaint  in  a  suit  against 
an  assessor  for  damages  for  excessive  valua- 
tion of  lands,  which  averred  that  their  ^ac- 
tual value  for  agricultural  purposes"  never 
exceeded  a  certain  sum,  less  than  the  as- 
sessment did  not  show  an  excessive  valua- 
tion, since  the  full  cash  value  might  not  be 
the  same  as  their  "actual  value  for  agricul- 
tural purposes."  Ballerino  y.  Mason,  23  Pac. 
530,  83  Cal.  447. 

ACTUAL  VIOLEKOE. 

An  assault  with  actual  violence  Is  an  as- 
sault with  physical  force,  "put  in  action,  ex- 
erted upon  the  person  assailed."  "The  term 
'violence'  is  synonymous  with  physical  force, 
and  the  two  are  used  interchangeably  in  rela- 
tion to  assaults.  Actual  is  something  real, 
in  opposition  to  constructive  or  speculative; 
something  existing  in  the  act"  Any  lan- 
guage which  expressly  or  by  necessary  impli- 
cation imports  and  charges  exertion  of  phy- 
sical force  on  the  person  assaulted  charges 
assault  with  "actual  violence,"  and  hence 
charging  an  aggravated  battery  is  sufficient 
which  by  necessary  implication  includes  ex- 
ertion of  physical  force  upon  the  person. 
State  y.  WeUs,  31  Conn.  210,  212. 

ACTUALLY. 

In  a  prosecution  for  manslaughter,  it  was 
held  not  to  be  prejudicial  error  to  require  the 
jury,  in  order  to  acquit  on  the  ground  of  self- 
defense,  to  find  that  accused  "actually  believ- 
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ed*'  that  he  was  in  danger  of  losing  ^is 
Ufe  or  suffering  great  bodily  harm;  the  word 
"actually"  not  being  capable  of  doing  more 
than  emphasizing  or  calling  the  Jury's  at- 
tention to  the  fact  that  defendant  was  re- 
quired to  believe  that  he  was  in  immediate 
danger.  Whiteneck  t.  Commonwealth  (Ky.) 
56  8.  W.  916,  917. 

"Actually,**  as  used  in  an  affidavit  that 
the  amount  of  money  or  other  property,  speci- 
fied In  a  certain  certificate  to  have  been 
contributed  by  each  of  the  special  partners 
to  the  common  stock,  had  been  "actually** 
contributed  and  applied,  etc.,  means  in  fact, 
really,  in  truth,  paid  in,  contributed,  and 
applied.  Crouch  v.  First  Nat  Bank,  40 
N.  B.  974,  979,  156  111.  342. 

aotuai.lt  collbcted. 

Rev.  St  1874,  c.  53,  art  10,  §  10,  pro- 
viding that  the  compensation  of  county  offi- 
cers shall  in  no  Instance  exceed  the  fees  "ac- 
tually collected^'*  does  not  mean  only  such 
fees  as  an  officer  shall  collect  otherwise  than 
in  pursuance  of  an  appropriation  out  of  the 
county  treasury,  but  includes  all  fees  receiv- 
ed by  him,  without  regard  to  the  mode  of  col- 
lection, though  they  are  paid  by  the  county, 
since  the  mode  of  Meeting  a  collection,  when 
it  shall  have  been  successful,  can  by  no  pos- 
sibility affect  the  fact  that  money  has  been 
actually  collected.  Marion  County  y,  Lear, 
108  IlL  343,  347, 

ACTUAIXT  DANGEROUS. 

"Tolerably  safe**  and  "actually  danger- 
ous*' are  not  necessarily  conflicting  terms. 
The  former  often  Implies  the  latter.  To  say 
that  the  track  of  a  railroad  had  been  placed 
in  a  tolerably  safe  condition  might  mean 
that  it  was  actually  dangerous.  Stetler  v. 
Chicago  &  N.  W.  B.  Co.,  6  N.  W.  803,  307,  49 
Wis.  609. 

ACTUALLY  DWELLS. 

Rev.  St  i  1500,  subd.  7,  declaring  that 
whenever  any  territory  shall  be  organized 
into  any  town,  every  person  who  "actually 
dwells**  therein  shall  thereafter  have  a  legal 
settlement  in  such  town,  applies  to  one  who 
actually  remains,  tarries,  or  abides  for  some 
length  of  time,  and  includes  one  who  is  board- 
ed or  supported  at  a  particular  house.  Town 
of  Hay  River  v.  Town  of  Sherman,  18  N.  W. 
740,  742,  744,  60  Wis.  54. 

AOTUALLT  EMPLOYED. 

laws  1855,  p.  300,  authorizing  the  con- 
solidation of  railroad  companies,  and  pro- 
viding that  the  corporation  organized  should 
continue  subject  to  the  same  rate  of  tax, 
and  the  amount  of  its  capital  and  loans  there- 
after on  which  such  tax  should  be  paid 
should  be  such  proportion  of  ita  capital  and 


loans  as  is  "actually  employed"  In  the  state 
of  Michigan,  applies  to  all  the  capital  stock 
paid  in,  and  the  loans  made  to  the  corpora- 
tion for  the  purposes  authorized  by  the  char- 
ter, whether  actually  expended  In  building 
the  roads,  or  on  hand  for  that  purpose  in  the 
form  of  money,  bills  of  exchange,  or  bonds 
drawing  interest  These  could  hardly  be  re- 
garded as  unemployed,  in  the  sense  ordinarily 
applied  to  that  term  by  capitalists.  Capital 
specially  appropriated,  set  apart  and  devoted 
to  a  particular  purpose  is  said  to  be  employ- 
ed or  in  use.  In  this  sense  the  term  "^actual- 
ly  employed**  was  used  in  the  statute.  Peo- 
ple V.  Michigan  Southern  &  N.  I.  R.  Co.,  4 
Mich.  398,  406.  The  phrase  as  so  used  has  no 
reference  to  the  "actual  use**  of  the  property, 
but  la  merely  designed  to  distinguish  the  In- 
vestment in  one  state  from  the  Investment  in 
the  other.  Michigan  S.  &  N.  L  B.  Ca  v. 
Auditor  General,  9  Mich.  448. 

AOTUALLT  ENGAGED. 

Acts  1863,  p.  13,  exempting  from  militia 
duty  in  the  state  persons  engaged  in  certain 
occupations,  so  long  as  they  are  "actually 
engaged*'  therein,  cannot  be  construed  to 
mean  that  all  those  persons  who  are  exempt- 
ed shall  continually  employ  their  own  per- 
sonal skill  and  labor  in  and  about  the  pur- 
suits or  occupations  on  account  of  which 
they  are  exempted.  When  we  say  of  a  man 
that  he  is  actually  engaged  in  forming  or 
planning,  we  mean  that  he  is  really  or  truly 
engaged,  engaged  In  fact  The  words  "ac- 
tually engaged,**  in  common  parlance,  are 
the  opposite  or  antithesis  of  "seemingly,**  or 
"pretendedly,**  or  "felgnedly  engaged."  In 
re  Strawbridge,  39  Ala.  367,  375. 

AOTUALLT  OOOUPT. 

St  1798,  c.  20,  §  2,  makes  It  an  offense 
for  a  person  to  "actually  occupy**  a  place  for 
the  purpose  of  gaming.  Held,  that  defendant 
did  not  "actually  occupy**  a  shed,  which  he 
had  rented  for  the  purpose  of  gaming,  con- 
tiguous to  a  passageway  between  the  shed 
and  his  store.  Commonwealth  r*  Dean,  IS 
Mass.  (1  Pick.)  387. 

AOTUALLT  ON  DUTT. 

The  expression  "whilst  actually  on  duty,** 
as  used  in  Metropolitan  Police  Act  §  34  (Laws 
N.  Y.  1860,  p.  446,  c  259),  providing  that  no 
person  holding  office  under  the  act  shall  be 
liable  to  military  or  jury  duty,  or  to  arrest 
on  civil  process,  or  to  service  of  subpoenas 
from  civil  courts  while  "actually  on  duty," 
is  not  to  be  construed  to  exempt  a  patrolman 
from  arrest  on  civil  process,  or  service  of 
subpoenas  from  civil  courts,  unless  such  pa- 
trolman is  actually  on  duty;  and  patrolmen 
are  not  to  be  deemed  actually  on  duty  daring 
their  fixed  and  known  remission  from  duty. 
The  superintendent  or  captains,  being  con- 
stantly charged  with  the  constant  operations 
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of  the  police  force,  are  deemed  always  on 
duty,  80  that  they  are  exempt  at  all  times 
during  the  continuance  of  their  terms  of  of- 
fice. Hart  T.  Kennedy  (N.  Y.)  14  Abb.  Prac. 
432,  433. 

AOTUAIXT  OPEN  FOB  BUSHVESB. 

"Actually  open  for  business,"  as  used  in 
a  fire  policy  on  a  store,  requiring  its  books 
to  be  kept  in  a  fireproof  safe,  except  dur- 
ing such  time  as  the  store  is  "actually  open 
for  business,"  includes  all  the  time  "when  it 
is  lighted  up,  and  the  merchant  or  his  clerk 
is  there,  ready  and  desirous  of  selling  goods, 
or  to  do  anything  else  which  constitutes  a 
part  of  the  work  or  labor  of  conducting  a 
mercantile  business.  A  store  is  as  much  open 
for  business  while  the  merchant  is  waiting 
for  customers  during  his  customary  business 
hours  as  it  is  when  the  customers  are  pres- 
ent" The  fact  that  the  door  is  locked,  so 
that  customers  haye  to  knock  for  admission, 
does  not  change  the  conclusion,  where  such 
customers  are  admitted  when  they  knock. 
Jones  y.  Southern  Ins.  Co.  (U.  8.)  88  Fed.  19, 
21. 

ACTUAIXT  OWXKG. 

Where  notes  given  for  wages  have  been 
transferred  to  third  parties,  the  wages  are 
not  "actually  owing"  to  the  employs,  within 
Laws  1886,  c.  283,  providing  that  the  wages 
or  salaries  "actually  owing"  to  the  employes 
of  an  assignor  at  the  time  of  an  assignment 
for  the  benefit  of  creditors  shall  be  preferred 
before  any  other  debt,  though  he  afterwards 
purchased  back  such  notes.  In  re  Hooper's 
Estate,  11  N.  Y.  Supp.  241.  242,  67  Hun,  490. 

AOTUAIXT  BEOEIVS. 

The  statute  of  frauds  (St  29  Car.  II,  c. 
8, 1 17),  requiring  that  a  buyer  of  goods  must 
"actually  receive"  them  to  make  the  purchase 
binding,  must  be  construed  to  mean  accept- 
ance by  the  party  himself,  and  hence  an  ac- 
ceptance by  a  wharf  owner  of  tea,  to  be 
forwarded  to  the  buyer  according  to  the  usual 
coarse  of  dealing  between  the  parties,  was 
not  an  acceptance  by  the  buyer.  Hanson  y. 
Annitage,  6  Bam.  &  Aid.  557,  558. 

The  good  will  of  a  business  is  property, 
and  may  have  a  value  Independent  of  any 
particular  locality  or  any  specific  tangible 
property;  and  stock  of  a  corporation  issued 
for  such  good  will  is  issued  for  property 
"actually  received,"  within  the  meaning  of 
the  New  York  stock  corporation  law  (Laws 
1892,  c.  688).  Washburn  v.  National  Wall 
Paper  Co.  (U.  S.)  81  Fed.  17,  19,  26  C.  a  A. 
312. 

AOTITAXXT  BEMOVHIG 

A  statute,  providing  that  an  attachment 
nay  be  levied  on  the  property  of  a  defend- 


ant who  is  "actually  removing"  out  of  the 
county,  includes  a  person,  not  a  resident  of 
the  state,  who  was  moving  through  a  county 
of  this  state,  since  he  is  in  and  removing 
out  of  the  county,  and  the  law  gives  to  every 
nonresident  a  locus  in  the  county  where  he 
Is  found.  Johnson  v.  Lowry,  47  Ga.  560,  561, 
15  Am.  Rep.  655. 

AOTVAIXT  BETTZSD. 

"Actually  settled,"  as  used  in  Eev.  St 
tit  79,  c.  9,  art  3939,  requiring  a  person  who 
desires  to  acquire  a  homestead  to  present  his 
application,  containing  a  statement  that  he 
has  "actually  settled"  on  the  land  which  he 
claims,  is  used  in  the  sense  of  a  real,  and  not 
a  constructive  or  fraudulent  settlement  be- 
ing used  by  the  Legislature  "for  the  purpose 
of  securing  real  bona  fide  settlers  iq^on  the 
land";  and  hence  one  whose  purpose  was 
not  to  settle  upon  the  land  at  the  time,  but 
to  reserve  it  for  future  settlement,  did  not 
"actually  settle"  on  the  land.  Busk  v.  Low- 
rie,  28  S.  W.  983,  984,  86  Tez.  128. 

AOTXTAIXT  SOIiD. 

Lands  are  actually  sold  at  a  tax  sale, 
80  as  to  entitle  the  treasurer  to  his  fees,  when 
the  sale  is  completed,  and  when  he  has  col- 
lected from  the  purchaser  the  amount  of  his 
bid;  and  a  sale  to  a  purchaser  who  fails  to 
complete,  rendering  a  resale  necessary,  is  not 
an  actual  sale.  Miles  y.  Miller,  5  Neb.  269, 
272. 

ACTUS. 

In  England  an  "actus"  was  a  kind  of 
public  way  over  which  the  public  passed  on 
foot  and  on  horseback.  Boy  den  y.  Achen- 
bach,  79  N.  O.  539,  540. 

ACUTE  BRONCHITIS. 

Where  the  evidence  shows  that  some- 
times "acute  bronchitis"  is  used  to  designate 
an  ordinary  cold  in  the  chest  and  by  other 
physicians  such  use  would  be  a  misnomer,  It 
is  a  question  for  the  Jury  as  to  whether  the 
person  who  had  suffered  with  a  slight  attack 
of  bronchitis  or  cold  had  acute  bronchitis, 
so  as  to  make  a  statement  in  an  application 
for  life  insurance,  that  he  had  never  had 
such  disease,  a  misrepresentation.  Billings 
y.  Metropolitan  Life  Ins.  Co.,  41  Atl.  516, 
517,  70  Vt  477. 

ACUTE  GASTRITIS. 

"Acute  gastritis"  may  mean  bellyache 
caused  by  slight  indigestion  resulting  from 
overeating,  which  would  be  of  short  duration 
and  in  no  sense  dangerous,  so  that  the  failure 
to  state  such  slight  ill  in  an  application  for 
insurance  does  not  constitute  a  misrepresen- 


AD  DAMNUM 


174 


ADD 


tatioxL    BilUngs  v.  Metropolitan  Life  Ins.  Go., 
41  Atl.  516,  518,  70  Vt  471. 

AD  DAMNUM. 

Ad  damnum  means  tbe  amount  of  dam- 
ages demanded.  Cole  y.  Hayes,  7  Atl.  301, 
392,  78  Me.  539. 

The  '*ad  damnum  clause"  in  a  complaint 
is  the  claim  for  damages.  Vincent  v.  Mu- 
tual Reserve  Fund  Life  Ass'n,  55  Atl.  177, 
179,  75  Conn.  650.  It  may  limit  the  scope 
and  effect  of  the  plaintiff's  claim  with  re- 
spect to  his  title  to  the  special  damages  laid 
in  the  declaration.  Karnufl  y.  Kelch  (N.  J.) 
55  Ati.  163,  165. 

AD  FILUM  AQU/E. 

See  "Fi;um  Aqus." 

AD  HOC. 

See  "Attorney  ad  Hoc'* 
See,  also,  "Curator  ad  Hoc.'* 

The  word  "special,"  as  used  in  relation 
to  the  appointment  of  special  curator,  has 
very  much  the  same  meaning  as  the  words 
"ad  hoc,"  which  is  the  original,  while  the 
word  special  is  the  translation,  and  in  de- 
cisions they  are.used  indifferently.  Sallier  v. 
Rosteet,  32  South.  383,  384,  108  La.  378  (cit- 
ing Hansen  v.  Hansell,  45  La.  Ann.  548,  10 
South.  941). 

AD  VALOREM. 

The  term  "ad  valorem,"  as  used  in 
Const,  art.  19,  fi  27,  requiring  special  assess- 
ments on  real  estate  to  be  ad  valorem  and 
uniform,  construed  to  mean  a  quotient  part 
of  the  existing  value  of  the  property,  and  not 
an  adjustment  of  burdens  to  each  individual 
man  in  view  of  his  particular  gains  or  dam- 
ages. City  of  Little  Rock  v.  Board  of  Im- 
provements, 42  Ark.  152,  162. 

AB  VAI<OREM  TAX. 

The  "ad  valorem"  system  of  taxation  re- 
lates to  the  assessment  and  taxation  of  all 
property.  Levi  v.  City  of  Louisville,  30  8. 
W.  973,  974,  97  Ky.  394.  28  L.  R.  A.  480. 

Within  Pamph.  Acts  1841,  p.  51,  declar- 
ing that  an  "ad  valorem  tax"  of  one-fourth 
of  1  per  cent,  shall  be  assessed  and  collected 
on  all  bank  stock  subscribed  for  in  any  in- 
corporated bank  in  this  state,  an  ad  valorem 
tax  means  a  tax  or  duty  on  the  value  of  the 
article  or  thing  subject  to  taxation,  and  the 
language  used  by  the  Legislature  should  re- 
ceive the  same  construction  as  if  it  had  de- 
clared that  there  shall  be  assessed  and  col- 
lected within  this  state  a  tax  of  one-fourth 


of  1  per  cent  on  the  value  of  all  bank  stock 
subscribed  for  any  incorporated  bank,  etc 
Bailey  v.  Fuqua,  24  Miss.  (2  Cushm.)  497,  501. 

An  ad  valorem  tax  is  a  tax  of  so  much 
per  cent,  on  the  invoice  or  appraised  money 
value  of  the  goods  subject  to  the  tax.  Ad 
valorem  duties  are  always  estimated  on  a 
certain  pec  cent,  of  the  value  of  the  property. 
A  large  proportion  of  the  duty  on  imports 
are  of  this  description,  and  so  sometimes  are 
many  of  the  taxes  which  make  up  the  In- 
ternal revenue.  By  far  the  larger  proportion 
of  state  taxation  is  also  on  property  by  valu- 
ation, and  effect  can  only  be  given  to  it  by 
means  of  assessors  who  value  the  property 
and  apportion  the  taxes  by  their  estimate. 
Pub.  Acts  1881,  No.  168,  provides  for  the  as- 
sessment of  telegraph  and  telephone  lines  at 
their  cash  value,  and  a  tax  levied  thereon  at 
a  rate  equal  to  the  average  of  general  mu- 
nicipal and  local  taxes  throughout  the  state 
during  the  year  previous,  in  lieu  of  all  other 
taxes,  was  held  to  be  an  ad  valorem  tax. 
Plngree  v.  Auditor  General,  78  N.  W.  1025. 
1026,  120  Mich.  95,  44  L.  R.  A.  679. 

ADAPTED. 

In  a  claim  for  a  patent  describing,  what 
the  inventor  claims  as  new,  "the  pipe  box 
provided  with  a  projection  'adapted'  to  co- 
operate with  a  spring  to  rock  the  said  pipe 
box,  substantially  and  for  the  purpose  de- 
scribed," "adapted"  is  not  even  approximate- 
ly synonymous  with  "combined,"  so  that  such 
claim  is  for  the  pipe  box  with  a  projection, 
which  projection  may  be  adapted  to  co-op- 
erate with  a  spring  for  the  purpose  of  rock- 
ing the  box,  etc.  Brown  Mfg.  Co.  v.  Deere 
(U.  S.)  61  Fed.  972,  977,  10  C.  O.  A.  208. 

"Adapted  for  coining,"  as  used  in  Rev. 
St  c.  127,  fi  18,  providing  that  any  person 
who  shall  knowingly  have  in  his  possession 
"any  instrument  adapted  and  designed  for 
coining  counterfeit  money"  shall  be  subject 
to  a  punishment  includes  an  instrument 
adapted  to  stamp  the  impression  of  only  one 
side  of  a  United  States  half  dollar.  Com- 
monwealth y.  Kent»  47  Mass.  (6  Mete.)  221, 
223. 

ADD. 

"Added,"  as  used  in  Pol.  Code,  9  8764, 
providing  that  the  delinquent  tax  list  must 
contain  the  amount  of  taxes  and  cost  due. 
with  the  taxes  due  on  personal  property 
"added"  to  the  taxes  on  real  estate,  where 
the  real  estate  is  liable  therefor,  or  the  sev- 
eral taxes  are  due  from  the  same  person, 
does  not  contemplate  a  mathematical  com- 
putation, and  is  used  in  the  sense  of  •••ub- 
Jolned"  or  "appended."  California  Loan  & 
Tnist  Co.  T.  Weis,  50  Pac  697,  700,  118  Cal. 
489. 
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Within  the  statute  authorizing  the 
amendment  of  a  complaint  by  striking  or 
"adding**  new  parties,  "adding"  does  not 
mean  substituting  a  different  party  altogeth- 
er, so  as  to  authorize  the  dismissal  of  one 
plaintiff  and  the  substitution  of  a  new  one. 
Leaird  y.  Moore,  27  Ala.  826»  828. 

A  mortgage  of  a  stock  of  goods  which  Is 
to  cover  additions  "added  thereto"  will  be 
construed  uot  to  Include  goods  purchased, 
••but  never  received  at  the  place  of  business 
or  taken  possession  of  for  the  purposes  of 
the  business."  Curtis  v.  Wilcox,  13  N.  W. 
803,  804,  49  Mich.  425. 

ADDED  DAMAGES. 

Beyond  actual  damages,  the  law  gives 
what  Is  called  ••added  damages."  Those 
grown  out  of  the  wantonness  or  atrocity,  so 
to  speak,  of  the  act  They  are  given  where 
the  act  was  so  wanton,  or  so  despotic,  or  of 
so  oppressive  a  character,  or  where  it  en- 
tails such  shame,  such  publicity  upon  a  par- 
ty, as  to  have  the  effect  of  exciting  his  feel- 
ings more  than  an  act  committed  under 
less  wanton,  less  oppressive  circumstances. 
They  may  be  called  ''exemplary,"  •'punitory," 
••vindictive,"  or  ••compensatory"  damages. 
Ross  V.  Leggett,  28  N.  W.  6d5,  687,  61  Mich. 
445, 1  Am.  8t  Rep.  608. 


ADDICTED. 

"Addicted"  means  devoted  by  customary 
practice;  to  apply  one*s  self  habitually;  and 
a  finding  of  a  committee  for  the  Investiga- 
tion of  the  conduct  of  the  regent  of  the 
State  University,  stating  that  he  was  "ad- 
dicted" to  the  excessive  use  of  intoxicating 
liquors,  is  substantially  equivalent  to  a  dec- 
laration that  he  is  guilty  of  habitual  intoxi- 
cation or  drunkenness,  since  drunkenness  is 
the  result  of  addiction  to  the  excessive  use 
of  Intoxicants;  and  as  Gen.  St  Kan.  1819, 
p.  2519.  makes  drunkenness  a  misdemeanor, 
such  finding  is  sufficient  to  authorize  the  re- 
moval of  the  regent  Rogers  y.  Morrill,  42 
Pac.  355,  357,  55  Kan.  737. 

The  words  "addicted  to  the  use"  In  an 
application  for  a  life  policy,  in  reference  to 
the  applicant  being  addicted  to  the  use  of 
chloral,  means  habitual,  constant  use  of  .it 
Rand  V.  Provident  Sav.  Life  Assur.  Soc.,  87 
S.  W.  7,  8;  97  Tenn.  (13  Pickle)  291. 

"Addicted  to  the  use  of  alcoholic  stimu- 
lants," in  a  question  in  an  application  for  a 
life  policy  whether  the  applicant  has  ever 
been  addicted  to  the  excessive  or  Intemper- 
ate use  of  alcoholic  stimulants,  is  an  Inquiry 
as  to  his  habit  in  that  regard,  and  not  as  to 
whether  he  used  such  stimulants  at  all,  but 
whether  he  used  any  of  them  habitually. 
iEtna  Life  Ins.  Co.  v.  Davey,  8  Sup.  Ct  831, 
832,  123  U.  8.  739,  31  L.  Ed.  315. 


ADDITION. 

See  ••In  Addition  to." 

Buildins* 

As  building,  see  '•Building  (In  Criminal 
Law)";  "Building  (In  Lien  Laws)." 

The  words  "additions  attached,"  in  a 
fire  policy  on  furniture  contained  in  a  cer- 
tain brick  building  and  "additions  attached," 
were  construed  to  include  furniture  in  the 
frame  building  on  the  next  lot,  extending 
over  and  against  the  rear  of  the  brick  build- 
ing two  Inches,  and  used  in  connection  with 
the  brick  building.  The  court,  in  so  ruling, 
says:  "It  is  a  fact  not  to  be  overlooked  that 
the  only  building  to  wtxich  the  term  'addi- 
tions attached'  can  relate  is  this  frame  build- 
ing. The  language  is  therefore  surplusage 
unless  it  embraces  that  building,  and  we 
must  give  effect  to  every  part  of  the  policy, 
if  we  can  do  so  without  obvious  violence  to 
the  intentions  of  the  parties  to  it  The  struc- 
ture impinged  against  the  rear  of  the  brick 
building.  It  extended  onto  lot  967  sufficient- 
ly to  do  this,  hence  it  was  not  wholly  on  the 
lot  adjoining.  The  fact  that  it  was  upon 
both  the  lots  is  not  of  sufficient  moment  to 
relieve  the  Insurer  from  liability.  Nor  was 
it  detached.  It  was  connected  as  closely  to 
the  brick  building  as  the  nature  of  the  struc- 
ture would  permit  It  Is  a  familiar  rule  in 
the  interpretation  of  insurance  policies  that 
where  any  uncertainty  exists  in  the  lan- 
guage, it  will  be  resolved  in  favor  of  the  in- 
sured. The  two  buildings  were  occupied  by 
plaintiff,  and  we  are  uot  required  to  distort 
the  phraseology  of  the  policy  in  reaching  the 
conclusion  that  it  covered  the  furniture  in 
the  wooden  structure."  Maisel  v.  Fire  Ass'n 
of  Philadelphia,  69  N.  Y.  Supp.  181,  183,  59 
App.  Dlv.  461. 

The  phrase  "additions  adjoining  and 
communicating,"  In  an  instuance  policy  on  a 
brick  dwelling  house,  and  additions  adjoining, 
and  communicating,  embraces  a  frame  addi- 
tion adjoining  and  communicating  with  the 
brick  building.  Carpenter  v.  Allemannia 
Fire  Ins.  Co.,  26  Ati.  781,  156  Pa.  37. 

A  building  contract  requiring  additional 
payments  for  changes,  additions,  and  altera- 
tions, will  be  construed  to  mean  such  chan- 
ges as  are  incidental  to  the  complete  execu- 
tion of  the  work  as  described  in  the  plans 
and  specifications,  and  therefore  of  only  mi- 
nor or  trifling  Importance;  if  otherwise,  some 
different  mode  of  determining  what  prices 
should  be  paid  for  them  would  also  have 
been  prescribed  by  the  writer.  We  think 
any  material  departure  from  the  plans  and 
specifications  with  reference  to  which  the 
contract  was  made,  which  resulted  in  a  new 
and  substantially  different  undertaking,  can- 
not be  regarded  as  within  the  meaning  of 
this  language.  Cook  County  y.  Harms,  108 
111.  151.  158. 
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"Alterations,  deylations,  or  additions/' 
wltbin  the  meaning  of  a  building  contract  ex- 
pressly providing  for  "alterations,  deviations, 
or  additions,  and  the  payment  for  them,"  in- 
cludes extra  work  on  the  building,  and  there- 
fore an  order  payable  out  of  the  amount  due 
on  the  builder's  contract  includes  the  sum 
due  for  such  extra  work.  Dunn  v.  Stokem, 
3  Ati.  349,  350,  43  N.  J.  Bq.  (16  Stew.)  401. 

Mechanic's  Lien  Xaw  (Nix.  Dig.  p.  487, 
fi  5),  declaring  that  any  addition  erected  to  a 
former  building  shall  be  considered  a  **build- 
ing  for  the  purposes  of  the  act,"  will  be  con- 
strued to  embrace  something  which  in  com- 
mon parlance  would  not  be  designated  as  a 
building,  or  the  phraseology  would  not  have 
been  used  that  such  addition  should  be  con- 
sidered as  a  building  for  the  purposes  of  the 
act  Whitenack  v.  Noe,  11  N.  J.  Bq.  (3 
Stockt.)  321,  325. 

The  expression  "erections  and  addi- 
tions," as  used  in  a  lease  obligating  the 
lessees  to  deliver  up  the  premises  and  all  the 
future  "erections  and  additions  to  or  upon 
the  same  to  the  lessor  at  the  end  of  the 
term,"  was  limited  in  purpose  and  effect  ^o 
new  buildings  erected  or  old  buildings  added 
to,  putting  such  erections  and  additions  upon 
the  same  footing  in  respect  of  the  obligation 
to  keep  in  repair  the  buildings  upon  the  prem- 
ises at  the  execution  of  the  lease,  and  could 
not  be  so  extended  as  to  deprive  the  tenants 
of  the  right  to  remove  trade  fixtures,  much 
less  personal  property  put  on  the  premises 
by  them  during  the  term,  such  as  machinery 
in  a  mill.  Holbrook  v.  Chamberlin,  116 
Biass.  155,  162,  17  Am.  Rep.  146. 

Same— I>istiaiot  bull  ding. 

"Addition"  means  something  added  to, 
so  that  a  building  entirely  distinct  from  an- 
other and  larger  than  it  Is  will  not  be  covered 
by  an  insurance  policy  Insuring  the  building 
and  addition.  Hickerson  v.  German-Ameri- 
can Ins.  Ck>.,  82  N.  Y.  Supp.  1026,  1027,  86 
Hun,  266. 

The  term  "additions"  in  a  fire  policy  on 
a  two-story  brick  building  and  additions 
thereto  was  construed  to  mean  a  building 
partly  occupied  by  assured's  servants,  one  of 
the  rooms  of  which  was  used  as  a  laundry, 
though  such  building  was  not  annexed  to  the 
brick  building,  there  being  no  other  building 
in  assured's  yard  which  could  possibly  be 
claimed  as  an  addition  to  the  brick  building. 
Phenix  Ins.  Ck>.  y.  Martin  (Miss.)  16  So.  417. 

Within  the  meaning  of  an  Insurance  pol- 
icy giving  insured  authority  to  make  "addi- 
tions," a  new  warehouse  located  40  feet  away 
from  the  main  building,  and  connected  with 
it  by  a  bridge  and  underground  passage  used 
for  pipes,  is  not  an  addition.  Peoria  Sugar 
Refining  Go.  y.  People's  Fire  Ins.  Ckk  (U.  S.) 
24  Fed.  773,  15  Ins.  Law  J.  52. 


Under  a  policy  insuring  a  "steam  power 
elevator  building  and  additions,  with  porches 
and  platforms  attached,"  a  warehouse  stand- 
ing within  2^  feet  of  the  elevator  building, 
and  about  the  same  size  as  the  elevator,  and 
fastened  to  the  elevator  by  strips  of  board 
nailed  upon  each  building,  and  used  exclusive- 
ly for  storing  grain,  which  was  first  received 
into  the  elevator  and  then  spouted  into  the 
warehouse  through  two  spouts  which  extend- 
ed from  one  building  to  the  other,  and  was 
taken  from  the  warehouse  by  a  conveyor  run- 
ning under  the  warehouse  and  elevator,  no 
grain  being  received  into  or  discharged  from 
the  warehouse  except  through  the  elevator, 
and  there  being  no  means  of  entrance  into  the 
warehouse  except  through  a  window  which 
was  reached  by  a  ladder  or  by  cleats  nailed 
onto  the  side  of  the  building,  such  warehouse 
was  in  effect  merely  a  bin  of  the  elevator 
building,  and  covered  by  the  policy.  Oargill 
V.  Millers'  &  Manufacturers'  Mut  Ins.  Co., 
22  N.  W.  6,  33  Minn.  90. 

The  phrase  "additions  thereto  adjoining 
and  communicating"  in  a  fire  policy  on  frame 
mill  building  and  all  additions  thereto  at- 
tached,  "which  buJldinj;  is  occupied  by  insur- 
ed as  a  pail  shop,"  was  construed  to  cover 
a  dryhouse  12  feet  from  the  main  building, 
and  between  which  there  was  a  movable 
bridge,  there  being  no  other  building  besides 
these,  except  a  boilerhouse  2  feet  from  the 
dryhouse,  all  of  which  buildings  were  con- 
nected by  steam  pipes,  and  each  a  necessary 
part  of  the  plant  "In  view  of  the  dependent 
use  of  all  the  buildings  in  the  manufacture  of 
pails,  the  word  'additions'  was  not  an  Inap- 
propriate designation  of  the  two  smaller 
ones;  and  for  the  same  reason  the  qualify- 
ing words  'adjoining  and  communicating,' 
though  perhaps  unnecessary,  were  evldentiy 
intended  to  designate  such  additional  build- 
ings as  were  necessary  appurtenances  to  the 
main  building  in  the  manufacture  of  pails." 
Marsh  v.  Ck)ncord  Mut.  Fire  Ins.  Co.,  51  AtL 
808,  899,  71  N.  H.  253. 

A  lease  provided  that  no  alteration  or 
"addition"  in  and  to  the  buildings  on  the 
leased  premises  themselves,  or  to  the  prem- 
ises themselves,  should  be  made  without  the 
consent  of  the  lessors.  A  wooden  structure 
was  built  on  the  surface  of  the  soil,  and  not 
attached  by  screws  or  nails  or  any  other 
way  to  the  buildings,  and  which  could  be 
taken  out  whole  or  in  pieces  without  dis- 
turbing the  soil  or  injuring  the  buildings.  It 
did  not  exceed  12  feet  in  height,  and  its  posi- 
tion on  the  premises  did  not  increase  the 
fire  risk  or  rate  of  insurance,  and  it  was  used 
as  a  shop  and  workroom.  Held,  that  such 
building  constituted  an  "addition"  to  the 
premises  within  the  term  of  the  lease.  WlUt- 
well  V.  Harris,  106  Mass.  532,  537. 

Same— laorease  la  kelsht. 

Nix.  Dig.  p.  487,  providing  that  ft  me- 
chanic's lien  may  be  had  on  buildings  erecV 
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ed,  and  that  an  **addition  erected  to  a  for-' 
mer  building"  shall  be  a  building  within  the 
meaning  of  the  act,  means  that  the  addition 
must  be  a  lateral  one,  and  must  occupy 
grounds  without  the  limits  of  the  building 
to  which  it  constituted  an  addition,  so  that 
the  lien  shall  be  on  the  building  formed  by 
the  addition  and  the  land  on  which  it  stands, 
and  the  addition,  therefore,  must  be  erected 
alongside  of  and  not  under  or  on  top  of  the 
former  building,  and  does  not  Include  putting 
a  new  story  on  top  of  an  old  building.  Up- 
dike Y.  Skllman,  27  N.  J.  Law  (8  Dutch.)  181, 
132. 

A  deed  in  which  the  grantee  agreed  that 
If  he  should  make  any  "addition  of  building" 
it  should  not  extend  beyond  a  certain  line 
does  not  restrict  the  right  of  the  grantee  to 
raise  Ills  building  higher,  though  by  so  doing 
he  interrupted  the  access  of  light  and  air 
to  the  windows  of  the  grantor's  house.  At- 
kins Y.  Bordman,  48  Mass.  <2  Mete.)  457,  477. 
87  Am.  Dec.  100. 

In  Act  March  15,  1866,  amending  the 
charter  of  the  city  of  Trenton,  providing  for 
making  a  fair  valuation  of  the  real  estate 
in  the  city,  by  which  the  assessors  shall  be 
governed,  provided  that  if,  after  such  valu- 
ation, any  building  or  "addition"  shall  be 
erected  on  any  lot,  It  shall  be  the  duty  of  the 
assessor  to  assess  the  same,  "addition"  meajos 
a  lateral  "addition,"  one  which  occupied  land 
without  the  limits  of  the  original  building. 
Adding  to  its  height  or  depth  or  changing 
any  interior  structure  is  merely  an  alteration, 
and  not  an  addition,  and  hence  internal  im- 
provements in  the  Internal  arrangement  of  a 
house,  changing  the  roof  from  a  gable  to  a 
French  roof  and  erecting  a  bay  window  on 
a  side  thereof,  are  not  "additions."  Perrine 
▼.  Parker,  84  N.  J.  Law  (5  Vroom)  852,  854. 

City  or  town. 

Act  1866,  providing  that,  whenever  any 
person  or  persons  shall  lay  out  an  "addition" 
to  any  city  or  town  in  the  state  before  the 
plat  thereof  shall  be  recorded,  the  lands  shall 
be  valued,  etc.,  cannot  be  construed  to  mean 
an  addition  from  territory  lying  without  the 
corporate  limits  of  the  city,  and  that  the 
statute  does  not  apply  in  cases  where  the 
lands  within  the  city  limits  are  laid  out  and 
platted  into  lots,  streets,  etc.  These  words 
do  not  import  an  addition  to  the  territorial 
limit  or  boundary  of  the  corporation,  for  the 
territory  of  a  city  as  a  municipality  cannot 
be  extended  by  laying  out  and  platting  into 
lots  the  lands  adjacent  to  its  boundary.  The 
"addition"  here  meant  is  such  as  results  from 
the  mere  act  of  the  proprietor  in  laying  out 
and  platting  his  lands  Into  lots,  streets,  etc. 
The  plat  of  an  addition,  either  to  a  city  or  a 
town,  intended  by  the  statute,  is  an  addition 
to  the  territory  previously  laid  out  Into  lots, 
streets,  etc.,  and  not  an  addition  to  the  ter- 
ritory embraced  within  the  limits  of  the  city 
or  town  as  prescribed  in  its  charter.    Mitchell 
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v.   Franklin  Ck)unty  Treasurer    26  Ohio  St 
143,  154. 

MaelituCTy  «r  mllL 

"Additions,"  as  used  in  a  lease  providing 
that  the  lessee  should  be  allowed  to  retain, 
out  of  the  first  quarter's  rent,  money  expend- 
ed for  repairs  and  "additions,"  and  that  such 
"additions"  should  remain  at  the  expiration 
of  the  lease  as  the  property  of  the  lessor,  re- 
fers to  repairs  and  additions  necessary  to  put 
the  leased  machinery  in  condition  for  opera- 
tion, but  did  not  include  new  and  independ- 
ent machinery  put  in  the  building  by  the  les- 
sees for  the  purposes  of  their  trade.  Cook  v. 
Folsom,  2  Lane.  Law  Rev.  186, 186»  2  Del.  Go. 
R.  814,  815. 

Where  articles  of  copartnership  provided 
that  one  of  the  partners  should  bear  the  ex- 
pense of  any  "addition"  made  to  a  certain 
mill,  but  that  the  repairs  should  be  paid  for 
out  of  the  profits,  the  word  "addition"  ap- 
plied to  a  foundation  placed  in  the  mill  for 
a  new  engine,  it  appearing  that  the  old 
foundation  would  not  have  been  suitable. 
Dunnell  v.  Henderson,  23  N.  J.  Eq.  (8  C.  B. 
Green)  174,  178. 

"Additions  thereto,"  as  used  in  a  contract 
of  sale  of  a  steam  saw  and  grist  mill,  which 
provided  that  the  purchase  money  should  be 
paid  in  installments,  and  that  on  default  of 
any  payment  the  purchaser  should  forfeit 
all  former  payments  and  surrender  posses- 
sion of  the  mill,  with  all  "additions  thereto," 
does  not  include  detached  articles  of  personal 
property  purchased  to  aid  in  the  operation 
of  the  mill,  such  as  oxen,  carts,  blacksmiths' 
tools,  etc.,  but  includes  only  such  personal 
property  as  was  in  fact  added  to  the  mill. 
Hill  Y.  Townsend,  69  Ala.  286,  292. 

AIlDITIOHAXi. 

"Additional,"  as  used  in  Act  April  20, 
1899  (P.  L.  66),  declaring  It  unlawful  there- 
after to  establish  or  maintain  any  "addition- 
al" hospital  in  the  built-up  portions  of  cit- 
ies, does  not  mean  in  addition  to  the  total 
number  then  maintained  in  the  whole  city, 
but  refers  to  new  buildings  not  already  es- 
tablished. Commonwealth  v.  Charity  Hospi- 
tal of  Pittsburg.  47  Atl.  980,  982,  198  Pa. 
270;   Id..  48  Atl.  906,  907,  199  Pa.  119. 

ABDITIONAI.  AXXOWAKCB. 

The  "additional  allowance"  which  Ck>de 
Civ.  Proc.  ft  3372,  provides  may  be  granted 
to  the  prevailing  parties  in  condemnation 
proceedings,  is  made  by  way  of  an  indem- 
nity to  the  party  succeeding  in  the  litigation. 
The  court  must  fix  the  amount  to  be  allow- 
ed, subject  to  the  limitation  in  the  statute, 
that  the  maximum  amount  shall  not  exceed  5 
per  cent.,  etc.  The  same  will  depend  upon 
the  proper  deductions  from  the  proof  submit- 
ted as  to  the  indemnity  needed  for  actual  ex- 
penses in  the  action,  necessarily  or  reasons- 
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bly  incurred,  beyond  the  taxable  costs  allow- 
ed by  statute  to  the  prevailing  party.  St. 
Lawrence  &,  A.  R.  Co.  y.  De  Camp,  23  N.  Y. 
Supp.  544,  546. 

ADDITIOHAI.  CONSrOEBATIOH. 

An  "additional  consideration,'*  sufficient 
to  support  an  agreement  to  relinquish  the  res- 
idue of  a  debt  after  part  payment,  may  con- 
sist of  anything  which  would  be  a  burden  or 
inconvenience  to  one  party  or  a  possible  ben- 
efit to  the  other.  Chicora  Fertilizer  Co.  v. 
Dunan,  46  Atl.  347,  350.  91  Md.  144,  50  U  R 
A.  401. 

In  Laws  1897,  p.  134,  |  1940,  providing 
that  the  question  of  a  tax  for  "additional" 
school  facilities  may  be  submitted  to  the 
electors,  "additional"  means  in  addition  to  or 
beyond  those  already  possessed.  It  would 
include  apparatus  and  appliances  for  teach- 
ing, and  teachers  as  well.  State  y.  Cave,  52 
Pac.  200,  203,  20  Mont  468. 

ADDITIOHAIi  INSUaAHCE. 

"Additional  insurance,*'  as  used  In  an  In- 
dorsement on  an  Insurance  policy  that  $700 
"additional  insurance"  would  be  permitted, 
means  other  Insurance,  and  Insurance  prior 
to  the  issuance  of  the  policy  must  be  includ- 
ed, as  well  as  insurance  subsequent  thereto. 
Behrens  v.  Germania  Ins.  Co.,  11  N.  W.  719, 
58  Iowa,  26. 

ABDITIOHAIi  SECURITT. 

Code  1857,.  p.  461,  art  145,  provides  that 
a  court  may  order  "additional"  security  If  It 
has  reason  to  believe  that  a  guardian's  bond 
is  insufficient  Held,  that  the  term  "addi- 
tional** embraces  the  idea  of  Joining  or  unit- 
ing one  thing  to  another  so  as  thereby  to 
form  one  aggregate  whole,  and  an  "addition- 
al security**  Imports  a  security  which,  united 
with  or  Joined  to  the  former,  is  deemed  to 
make  it,  as  an  aggregate,  sufficient  as  a  se- 
curity from  the  beginning,  and  hence  there 
is  no  discharge  of  the  former  surety  on  the 
giving  of  "additional  security,*'  but  his  lia- 
bility continues  and  is  supplemented  by  the 
latter;  and  likewise  the  "additional  security*' 
must  be  held  to  stand  as  an  indemnity  for 
a  discharge  of  the  duties  of  the  guardianship 
as  a  whole,  embracing  the  time  before  as 
well  as  after  the  date  when  he  signed  such 
security,  and  therefore  liable  for  antecedent 
breaches  of  the  bond.  State  v.  Hull,  53  Miss. 
626,  645,  646. 

ABDITIOHAI.  SERVrriTDE. 

The  building  of  an  electric  street  railway 
upon  the  grade  of  a  street  which  does  no  spe- 
cial injury  to  the  fee  is  not  the  imposition  of 
a  new  or  additional  servitude  upon  a  high- 
way for  which  the  owner  of  the  fee  is  enti- 
tled to  compensation.    Bhrmingham  Traction 


Co.  y.  Birmingham  Ry.  A  Electric  Co.,  24 
South.  502,  505,  119  Ala.  137.  43  L.  R.  A.  283. 

ADDITIOHAI.  TIMB. 

An  order  granting  appellant  00  days' 
"additional  time**  for  settling  his  bill  of  ex- 
ceptions must  be  construed  to  mean  60  days 
in  addition  to  the  time  allowed  by  the  prac- 
tice. Marks  v.  Boone,  4  South.  532,  533,  24 
Fla.  177. 

ABDITIONAI.  WORK. 

The  distinction  between  "extra  work" 
and  "additional  work**  under  a  contract  is 
that  the  former  is  work  arising  out  of  and 
entirely  independent  of  the  contract— some- 
thing not  required  In  its  performance;  the 
latter  being  something  necessarily  required 
in  the  performance  of  the  contract,  and  with- 
out which  it  could  not  be  carried  out.  Shields 
V.  City  of  New  York,  82  N.  Y.  Supp.  1020, 
1021,  84  App.  Div.  502. 


ADDRESS. 

See  "Accurately  Addressed.** 

The  word  "address**  is  defined  in  the 
Century  Dictionary  as  "a  direction  for  guid- 
ance as  to  a  person's  abode;  hence  the  place 
at  which  a  person  resides,  or  the  name  or 
place  of  destination,  with  any  other  details 
necessary  for  the  direction  of  a  letter  or  pack- 
age." The  word  is  synonymous  with  ••resi- 
dence." San  Diego  Sav.  Bank  T.  GoodselU 
70  Pac.  299,  302,  137  Cal.  420. 


ADDUCE. 

To  "adduce"  "means  to  bring  forward* 
present,  offer,  or  introduce,**  and  hence,  as 
used  in  the  certificate  to  the  trial  court,  at- 
tached to  the  testimony,  which  states  that  it 
contains  all  the  evidence  "adduced**  at  the 
trial  of  a  cause,  is  not  equivalent  as  a  state- 
ment that  such  evidence  was  introduced,  but 
shows  that  it  includes  evidence  offered  as 
well  as  that  received.  Tuttle  v.  Story  County, 
9  N.  W.  292,  293,  56  Iowa,  316. 

The  word  "adduced,"  as  used  in  a  bill 
of  exceptions  stating  that  certain  aflidavita 
contained  all  the  evidence  "adduced**  for  and 
against  a  motion,  is  broader  in  its  significa- 
tion than  the  word  "offered,"  and  is  equiva- 
lent to  the  expression,  ••This  was  all  the  evi- 
dence given  in  the  cause.*'  Beatty  v.  O'Con- 
nor, 5  N.  E.  880,  882,  106  Ind.  81. 

A  bill  of  exceptions  reciting  that  it  con- 
tains all  the  evidence  "adduced,**  means  that 
it  contains  all  the  evidence  presented;  citing 
Webster,  who  gives  the  synonyms  of  adduce 
as  ••offer,'*,  •'present,"  "allege."  ••advance," 
••state,*'  and  ••mention."  Brown  t.  Orlffln, 
40  111.  App.  558«  559. 
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ADEEMED. 

The  term  "adeemed,"  as  a  general  rule, 
may  be  applied  to  a  legacy,  if  the  estate  In 
or  title  to  the  things  specifically  bequeathed 
Is  essentially  changed.  Tolman  T.  Tolman, 
27  Atl.  184,  185,  85  Me.  317. 

ADEMPTION. 

Ademption  Is  the  extinction  or  satisfac- 
tion of  a  legacy  by  some  act  of  the  testator 
which  is  equivalent  to  a  revocation  of  the  be- 
qnest,  or  which  Indicates  an  intention  to  re- 
voke. Kenaday  y.  Slnnott,  21  Sup.  Ct  2B3, 
237,  170  U.  S.  606,  45  U  Ed.  339;  Bumham 
V.  Comfort,  15  N.  E.  710,  711,  108  N.  Y.  535.  2 
Am.  St  Rep.  462.  The  rule  is  applied  where 
the  testator  is  the  parent  of  the  legatee  or 
stands  in  loco  parentis,  and  the  question  of 
its  application  depends  on  the  declared  or 
presumed  intention  of  the  grantor.  The  rule 
of  ademption  is  predfcable  of  legacies  of  per- 
sonal estate,  but  is  not  applicable  to  devises 
of  realty.  Bumham  v.  Comfort,  15  N.  B. 
710,  711,  108  N.  Y.  535,  2  Am.  St  Rep.  462. 

Ademption  is  the  extinction  or  satisfac- 
tion of  a  legacy  by  some  act  of  the  testator 
which  is  equivalent  to  a  revocation  of  the 
bequest  or  indicates  the  intention  to  revoke, 
and  the  rule  is  applied  where  the  testator 
is  a  parent  of  the  legatee  or  stands  in  loco 
parentis.  In  re  Turfler's  Estate,  23  N.  Y. 
Supp.  135,  139,  1  Misc.  Rep.  58,  64. 

Ademption  is  a  revocation  or  cancellation 
of  a  legacy  by  some  act  of  the  testator,  al- 
though it  is  not  necessarily  an  express  revo- 
cation, the  intent  being  frequently  gathered 
by  implication.  Strother's  Adm*r  y.  Mitch- 
ell's Ex'r,  80  Va.  149,  154. 

"Ademption"  is  used  to  describe  the  act 
by  which  a  testator  pays  to  his  legatee  in 
his  lifetime  a  general  legacy  which  by  his 
will  he  had  proposed  to  give  him  at  his  death. 
Langdon  y.  Astor*s  Ex'rs,  16  N.  Y.  9,  34. 

"Where  a  parent  or  other  person  in  loco 
parentis  bequeaths  a  legacy  to  a  child  oi 
grandchild,  and  afterward,  in  his  lifetime, 
gives  a  portion  or  makes  a  provision  for  the 
same  child  or  grandchild,  without  expressing 
It  to  be  in  lieu  of  the  legacy,  if  the  portion 
so  received  or  the  provision  made  be  equal 
to  or  exceed  the  amount  of  the  legacy;  if  it 
be  certain,  and  not  merely  contingent;  if  no 
other  distinct  object  be  pointed  out  and  if  it 
be  ejusdem  generis — then  it  will  be  deemed 
an  ademption  of  the  legacy."  Clendening  v. 
Clymer,  17  Ind.  155,  158;  Langdon  v.  Aster's 
Ex'rs,  16  N.  Y.  9,  34;  Trimmer  v.  Bayne,  7 
Ves.  607,  513;  Clark  v.  Jetton,  37  Tenn.  (5 
Sneed)  229,  234.  "It  is  founded  on  the  pre- 
sumption tliat  a  bequest  by  the  father  is  in- 
tended as  a  portion  to  the  child,  and  so  of 
the  after  gift  and  the  presumption  will  be 
that  a  double  portion  was  not  Intended  when 
nothing  else  appears,  and  therefore  it  will  be 


taken  that  the  gift  was  intended  as  a  satis- 
faction of  the  legacy,  when  it  ia  of  equal 
value."  Clark  v.  Jetton,  37  Tenn.  <5  Sneed) 
229,  234. 

A  total  "ademption**  by  acts  of  a  testa- 
tor occurs  in  two  cases  only:  (1)  When  he 
gives  in  his  lifetime  to  a  legatee  what  he  had 
left  him  in  his  will,  or  (2)  when  before  his 
death  he  so  deals  with  the  subject  of  the 
bequest  as  to  render  it  impossible  to  effect 
the  transfer  or  payment  which  the  will  di- 
rects. Connecticut  Trust  &  Safe  Deposit  Co. 
v.  Chase,  55  Atl.  171,  174,  75  Conn.  683. 

Slight  or  immaterial  changes  in  the  form 
of  the  property  bequeathed  will  not  work  an 
ademption.  The  general  rule  is  that  when 
the  chattel  specifically  bequeathed  by  a  testa- 
tor is  sold  or  conveyed  by  him  during  his  life, 
the  legacy  is  adeemed.  Harvard  Unitarian 
Soc.  V.  Tufts,  151  Mass.  76,  23  N.  B.  1006,  7 
L.  R.  A.  390.  But  the  rule  does  not  apply  to 
general  legacies.  In  re  Frahm's  Estate,  94 
N.  W.  444,  446,  120  Iowa,  85. 

Advaiioeiiient. 

An  advancement  will  not  be  considered 
an  ''ademption"  where  the  devise  is  of  real 
estate.  Bouvier,  Law  Diet  The  doctrine  of 
ademption  applies  only  to  legacies.  Burn- 
ham  y.  Comfort  (N.  Y.)  37  Hun,  216,  219. 

Satlsfaetion  dlstinsnished. 

Ademption  is  only  predicable  of  a  spe- 
cific legacy,  and  takes  place  when  the  thing 
that  is  the  subject  of  the  legacy  is  taken 
away,  so  that  when  the  testator  dies,  though 
the  will  purports  to  bestow  the  legacy,  the 
thing  given  is  not  to  be  found  to  answer  the 
bequest;  and  ademption  does  not  depend  on 
the  intention  of  the  testator.  A  satisfaction, 
on  the  other  hand,  is  predicable  of  a  general 
as  well  as  a  specific  legacy,  and  it  takes  place 
when  the  testator  in  his  lifetime  becomes  his 
own  executor  and  gives  to  his  legatee  what 
he  had  intended  to  give  by  will,  and  unlike 
redemption,  satisfaction  is  primarily  a  ques- 
tion of  intention.  Beck  v.  McGillis  (N.  Y.)  9 
Barb.  35,  56,  57. 

Although  the  words  "ademption**  and 
"satisfaction,"  and  the  corresponding  words 
"adeem"  and  "satisfy,"  are  frequently  used 
by  judges  and  text-writers  as  convertible 
terms  having  the  same  signification,  yet  as 
Mr.  Justice  Harris  (Beck  v.  McGillis,  9  Barb. 
50)  has  truly  observed,  each,  in  its  technical 
application  to  the  provisions  of  a  will,  has  a 
distinct  and  appropriate  meaning;  ademp- 
tion in  its  strict  sense  being  predicable  only 
of  specific,  and  satisfaction  of  general,  lega- 
cies. .  Langdon  v.  Aster's  Bx'rs,  10  N.  Y» 
Super.  Ct  (3  Duer)  477,  641. 

Of  general  legaoy. 

When  a  general  legacy  is  given  of  a  sum 
of  money  out  of  the  testator's  general  assets, 
without  regard  to  any  particular  fimd,  inten- 
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tion  la  the  very  essence  of  ademption.  If  a 
testator,  after  having  made  his  will  contain 
ing  a  general  bequest  to  a  child  or  stranger, 
makes  an  advance,  or  does  other  acts  which 
can  be  shown  by  express  proof  to  have  been 
intended  by  the  testator  as  a  satisfaction  or 
discharge  of  or  a  substitute  for  the  legacy 
given,  It  shall  be  deemed  in  law  to  be  an 
ademption  of  the  legacy.  Richards  v.  Hum- 
phreys, 82  Mass.  (15  Pick.)  133.  Thus,  where 
a  testator  In  his  lifetime  paid  a  sum  of  mon- 
ey to  a  general  legatee,  and  takes  from  him  a 
receipt  for  the  money  In  full  discharge  of 
the  legacy  and  all  rights  in  the  testator's  es- 
tate, by  will  or  otherwise,  the  advancement  Is 
an  ademption  of  the  legacy.  Gowles  t. 
Gowles,  13  Atl.  414,  415,  56  Conn.  240. 

Of  speoifio  lesaey. 

Specific  legacies  are  said  to  be  adeemed 
when  in  the  lifetime  of  the  testator  the  par- 
ticular thing  bequeathed  Is  lost,  destroyed,  or 
disposed  of,  or  it  Is  changed  In  substance  or 
form  so  that  it  does  not  remain,  at  the  time 
the  will  goes  into  effect,  in  specie  to  pass  to 
the  legatee.  Starbuck  v.  Starbuck,  d3  N.  C. 
183,  185;  Ford  v.  Ford.  23  N.  H.  (3  Fost) 
212,  215. 

When  applied  to  specific  legacies  of 
stock,  or  money,  or  securities  for  money,  the 
term  **ademption"  must  be  considered  as 
ssmonymous  with  the  word  "extinction."  For 
it  should  be  observed  that,  if  stock,  securi- 
ties, or  money  so  bequeathed  be  sold  or  dis- 
posed of,  there  is  a  complete  extinction  of  the 
subjects,  and  nothing  remains  to  which  the 
words  of  the  will  can  apply;  for,  if  the  pro- 
ceeds from  such  sale  or  disposition  would  be 
substituted  and  permitted  to  pass,  the  effect 
would  be  to  convert  a  specific  into  a  general 
legacy.    Weston  v.  Johnson,  48  Ind.  1,  8. 

•The  term  "ademption"  literally  means 
"removal"  or  "extinction."  It  applies  origi- 
nally to  specific  legacies.  Where  a  testator 
gives  or  bequeaths  a  specific  article,  such  as 
a  bale  of  wool  or  a  piece  of  cloth,  and  such 
article  does  not  exist  at  the  time  of  his 
death,  there  is  an  "ademption"  of  the  testa- 
mentary bequest  The  thing  bequeathed 
may  be  lost  or  destroyed  during  the  lifetime 
of  the  testator,  or  he  may  have  sold  the  same 
or  otherwise  disposed  of  it,  or  changed  the 
form  so  as  to  destroy  its  identity.  Hence  it 
has  been  said  that  a  legatee  will  have  no  ti- 
tle to  a  specific  legacy  unless  the  thing  be- 
queathed remains  in  specie  as  described  in 
the  will  at  the  testator's  death.  So,  also,  if 
the  testator  specifically  bequeaths  a  debt 
which  is  due  to  him,  and  before  his  death  he 
receives  payment  of  the  debt  from  the. debt- 
or, the  bequest  or  legacy  is  adeemed,  and  this 
is  true  whether  the  payment  is  enforced  by 
the  testator  or  Is  made  voluntarily  by  the 
debtor.  Citing  2  Williams,  Bx'rs,  632;  3 
Pom.  Eq.  Jur.  ft  1131.  A  bequest  to  a  son  of 
a  certain  sum,  payable  out  of  the  shares  of 


a  daughter's  children,  and  providing  that  on 
such  payment  the  son  shall  surrender  an  agree> 
ment  of  the  daughter  to  pay  him  the  amount 
of  such  legacy,  is  a  bequest  for  a  particular 
purpose,  and  hence  is  adeemed  by  payment 
by  the  testator,  during  his  life,  of  the  daugh- 
ter's debt  to  the  son.  Tanton  v.  Keller,  47 
N.  B.  376,  378,  167  lU.  129. 

A  specific  legacy  of  a  chattel  or  a  partic- 
ular debt  or  parcel  of  stock  is  held  to  be 
adeemed  when  the  testator  haa  collected  the 
debt  or  disposed  of  the  chattel  or  stock  In 
his  lifetime,  whatever  may  have  been  the 
motive  or  Intent  of  the  testator  in  so  doing. 
Cowles  V.  Cowles,  13  Atl.  414,  415,  56  Conn. 
240. 

"It  is  a  well-established  rule  of  law  that 
when  the  thing  which  is  the  subject  of  the 
legacy  is  taken  away,  so  that  when  the  tes- 
tator dies,  though  the  will  purports  to  bestow 
the  legacy,  the  thing  meant  is  not  to  be 
found  to  answer  the  bequest,  ademption 
takes  place.  It  has  been  extinguished,  if  a 
specific  debt,  by  having  been  paid  to  the  tes- 
tator himself;  if  an  article  of  property,  by 
its  sale  or  conversion.  This,  to  quote  the 
court  in  the  case  of  Beck  v.  McOlllia  (N.  T.) 
9  Barb.  35,  57,  is  ademption;  whether  or  not 
it  has  taken  place  is  a  conclusion  of  law, 
and  does  not  depend  upon  the  intention  of  the 
testator.  When  the  question  is  settled,  and 
it  is  determined  that  the  testator  Intended  to 
give  a  specific  thing  and  not  a  general  lega- 
cy, then  the  Intention  of  the  testator  has 
nothing  further  to  do  with  the  question  of 
ademption.  This  is  entirely  a  rule  of  law, 
and  the  rule  is  that  the  legacy  is  extinguished 
if  the  thing  given  is  gone.  It  is  true,  of 
course,  that  ademption  relates  only  to  a  spe- 
cific legacy,  but  no  reason  suggests  itself 
why  a  different  rule  Eftiould  apply  to  a  spe- 
cific devise  of  real  estate.  So,  in  Philson  t. 
Moore  (N.  Y.)  23  Hun,  152,  155,  it  is  said  that 
the  law  is  well  settled  that  If  a  testatrix  de- 
vise real  estate  and  sell  the  same  before  the 
will  takes  effect,  the  proceeds  of  the  will  be- 
comes personal,  and  no  court  can  substitute 
the  money  received  by  testatrix  for  the  land 
devised."  Thus  a  taking  of  land  by  eminent 
domain  before  the  death  of  testator,  and  aft- 
er the  execution  of  the  devise  of  such  land 
and  the  receipt  of  money  therefor  by  the  tes- 
tator, constitutes  an  ademption,  and  the  devi- 
see is  not  entitled  to  the  money  received  by 
testator  for  such  land.  Ametrando  v.  Downs, 
70  N.  Y.  Supp.  833,  835,  62  App.  Div.  405. 

Of  speoific  and  g^nerml  les^^^a  distlm* 
CvishedL 

The  satisfaction  of  a  general  legacy  de- 
pends on  the  Intention  of  the  testator  as  in- 
ferred from  his  acts,  but  the  ademption  of  a 
specific  legacy  is  effected  by  tiie  extlnctioii 
of  the  thing  or  fund  bequeathed,  and  the  in- 
tention that  the  legacy,  should  fall  is  pre- 
sumed. Kenaday  v.  Sinnott,  21  Sup.  Ct  283» 
237,  179  U.  &  606,  45  L.  Ed.  339. 
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Ademptlcm  of  a  specific  and  a  general 
legacy  depends  on  different  principles.  A 
specific  legacy  of  a  chattel  or  a  particular 
debt  or  parcel  of  stock  Is  held  to  be  adeemed 
when  the  testator  has  collected  the  debt  or 
disposed  of  the  chattel  or  stock  in  his  life- 
time, whatever  may  have  been  the  motlye  or 
intention  of  the  testator  in  doing  so;  but 
when  the  general  legacy  Is  given  of  a  sum  of 
money  out  of  the  testator's  general  assets, 
without  regard  to  any  particular  fund,  the 
intention  becomes  the  very  essence  of  ademp- 
tion. If  he  pays  a  legacy  in  express  terms 
during  his  lifetime,  it  will  operate  by  way  of 
ademption,  although  the  terms  '*payment," 
"satisfaction,*'  "release,"  or  "discharge"  were 
not  used,  shice  the  legacy  created  no  obliga- 
tion on  the  testatOT  during  his  lifetime,  or 
any  interest  in  the  legatee  which  could  be- 
come the  subject  of  payment,  release,  or  sat- 
isfaction. If,  therefore,  a  testator,  after  hav* 
ing  made  his  will  containing  general  be- 
quests, makes  an  advance  or  does  other  acts 
which  can  be  shown  to  have  been  Intended 
by  the  testator  as  a  satisfaction  or  discharge 
of  or  a  substitute  for  the  legacy  given,  it 
shall  be  deemed  in  law  to  be  an  ademption  of 
the  legacy;  and  hence,  If  a  father  has  given 
his  child  a  legacy,  and  on  the  event  of  the 
marriage  of  the  child  or  other  similar  occa- 
sion the  father  makes  an  advance  to  such 
child,  though  In  a  smaller  amount  than  the 
legacy,  it  will  be  deemed  a  substitute  for  the 
provision  contemplated  by  the  will,  and  an 
ademption  of  the  whole  legacy.  This  Is 
founded  on  the  consideration  that  the  duty 
of  a  father  to  make  a  provision  for  his  child 
Is  one  of  imperfect  obligation  and  voluntary, 
and  that  his  power  of  disposing  of  his  prop- 
erty is  entire  and  uncontrolled,  and  that  he  is 
the  best  and  sole  judge  both  of  his  ability 
to  provide  for  his  child  and  of  the  amount 
which  it  is  proper  for  him  to  appropriate. 
An  ademption  of  general  legacies  takes  effect, 
not  from  the  act  of  the  legatee  in  releasing 
the  legacy  or  receiving  satisfaction  of  It,  but 
solely  from  the  will  and  the  act  of  the  testa- 
tor in  making  a  payment  or  satisfaction  or 
a  substitute  or  a  different  act  of  bounty; 
and,  if  the  portion  subsequently  given  in  the 
lifetime  of  the  testator  is  less  than  the  lega- 
cy, it  operates  as  an  ademption  of  the  whole 
legacy,  not  because  a  smaller  sum  can  consti- 
tute a  payment  of  a  larger,  but  because  It 
manifests  the  will  and  intent  of  the  testator 
to  reduce  the  amount  of  the  provision  provid- 
ed In  his  will.  Cowles  v.  Gowles,  13  Ati.  414, 
415,  56  Conn.  240. 

With  respect  to  general  legacies  not  giv- 
en as  portions,  the  rule  respecting  ademp- 
tions depends  upon  different  considerations 
than  with  respect  to  BpedAc  legacies.  The 
intention  of  the  testator  is  immaterial  in  the 
ademption  of  a  specific  legacy,  because,  the 
subject  being  extinct  at  the  death  of  the  tes- 
tator* there  Is  nothing  upon  which  the  will 


can  operate;  but  it  Is  otherwise  in  regard  to 
general  legacies,  which  are  payable  out  of 
the  general  personal  estate;  there  the  ques- 
tion whether  any  advancement  by  the  testa- 
tor in  his  lifetime  to  the  first  legatee  shall  be 
considered  an  ademption,  or  in  substitution 
of  the  bounty  given  by  the  will,  must  depend 
entirely  on  the  fact  that  such  was  the  testa- 
tor's intention.  "A  specific  legacy  cannot  be 
adeemed  in  the  lifetime  of  the  testator,  nor 
can  a  specific  devise  of  land  be  adeemed  by 
an  advancement"  Weston  t.  Johnson,  48 
Ind.  1,  & 

ADEQUATE. 

"Adequate,"  when  used  as  an  adjective 
qualifying  provocation,  is  a  synonym  with 
"legal,"  "lawful,"  and  "reasonable."  State  v. 
BulUng,  15  8.  W.  867,  371,  105  Mo.  204. 

The  words  "adequate"  and  "suitable" 
are  not  equivalent.  That  which  Is  adequate 
must  be  suitable,  but  that  which  is  suitable 
may  not  be  adequate.  St  Anthony  Falls  Wa- 
ter Power  Ck>.  y.  Bastman,  20  Minn.  277,  295 
(Gil.  240,  255). 

ADEQUATE  CABS. 

Adequate  care  Is  such  care  as  a  man  of 
ordinary  prudence  would  himself  take  under 
similar  circumstances  to  avoid  accident.  That 
care  is  proportionate  to  the  risk  to  be  Incur- 
red. Wallace  v.  Wilmington  &  N.  B.  Co.,  18 
AU.  818,  819,  8  Houst  529. 

ADEQUATE  CAUSE. 

**  Adequate  cause"  In  the  definition  of 
manslaughter  as  voluntary  homicide  commit- 
ted under  the  Immediate  infiuence  of  sudden 
passion  arising  from  an  "adequate  cause,"  but 
neither  Justified  nor  excused  by  law.  Is  that 
which  would  commonly  produce  a  degree  of 
anger,  rage,  resentment,  or  terror  In  a  person 
of  ordinary  temper  sufficient  to  render  the 
mind  incapable  of  cool  refiectlon.  Pen.  Ck)de 
1895,  art  700.  Gardner  v.  State,  48  S.  W.  170, 
171,  40  Tex.  Or.  R.  19;  Farrar  v.  State,  15  S. 
W.  719.  720,  29  Tex.  App.  250;  Rutherford  v. 
State,  15  Tex.  App.  236,  247;  West  v.  State,  2 
Tex.  App.  460,  476;  Bonner  v.  State,  15  S.  W. 
821,  822, 29  Tex.  App.  223;  Williams  v.  State,  7 
Tex.  App.  396,  397;  Sargent  v.  State,  33  S.  W. 
364,  866,  35  Tex.  Cr.  K.  325;  Spearmann  v. 
State,  4  S.  W.  586,  587,  23  Tex.  App.  224; 
Boyd  V.  State,  12  S.  W.  737,  738.  28  Tex.  App. 
137;  Stell  v.  State  (Tex.)  58  S.  W.  75,  76. 
Any  condition  or  circumstance  which  Is  capa- 
ble of  creating  and  does  create  sudden  pas- 
sion, as  anger,  rage,  resentment,  or  terror, 
rendering  the  mind  incapable  of  cool  refiec- 
tlon, whether  accompanied  by  bodily  pain  or 
not  Stell  V.  State  (Tex.)  58  S.  W.  75,  76: 
Williams  v.  State,  15  Tex.  App.  617.  623, 
Sargent  v.  State,  33  S.  W.  364-566,  35  Tex. 
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Cr.  R.  325;  Hawtborne  y.  State,  12  S.  W. 
603,  604,  28  Tex.  App.  212;  Orman  v.  State, 
6  S.  W.  544,  545,  24  Tex.  App.  495;  Blanco 
V.  State  (Tex.)  67  S.  W.  828,  829;  Wadllng- 
ton  V.  State,  19  Tex.  App.  266,  274;  Cockrah 
V.  State,  13  S.  W.  651,  652,  28  Tex.  App.  422. 
iDSulting  words  or  gestures,  or  an  assault 
and  battery  so  slight  as  to  show  no  Intention 
to  inflict  pain  or  injury,  or  an  injury  to  prop- 
erty unaccompanied  by  violence,  are  not  '*ad- 
equate  causes,"  as  the  term  is  there  used. 
Boyett  V.  State,  2  Tex.  App.  93,  100.  But  an 
assault  and  battery  causing  pain  and  blood- 
shed Is  a  sufficient  cause.  Cochran  v.  State, 
13  S.  W.  651,  652,  28  Tex.  App.  422. 

"Adequate  cause  gr  sudden  passion,*'  as 
the  phrase  is  used  to  reduce  a  homicide  from 
murder  to  manslaughter,  means  that  the 
provocation  must  arise  at  the  time  of  the 
commission  of  the  offense,  and  that  the  pas- 
sion Is  not  the  result  of  former  provocation; 
that  the  act  must  be  directly  caused  by  the 
passion  arising  out  of  the  provocation,  it  not 
being  sufficient  that  the  mind  is  merely  agi- 
tated by  passion  arising  from  some  other 
provocation  or  a  provocation  given  by  some 
other  person  than  the  party  killed,  and  the 
passion  intended  must  be  either  of  the  emo- 
tions of  the  mind  known  as  anger,  rage, 
sudden  resentment  or  terror,  rendering  It  in- 
capable of  cool  reflection.  Boyett  v.  State, 
2  Tex.  App.  93,  100;  West  v.  State,  2  Tex. 
App.  460,  476. 

The  following  are  deemed  adequate 
causes:  (1)  Adultery  of  the  person  killed 
with  the  wife  of  the  person  guilty  of  the 
homicide,  provided  the  killing  occurred  as 
soon  as  the  facts  of  an  illicit  connection  is 
discovered;  (2)  insulting  words  or  conduct 
of  the  person  killed  towards  the  wife  of 
the  party  guilty  of  the  homicide,  provided  the 
killing  takes  place  immediately  upon  the 
happening  of  the  insulting  conduct;  (3)  any 
condition  or  circumstance  which  Is  capable 
of  creating,  and  which  does  create,  in  the 
mind  of  the  person  guilty  of  the  homicide, 
such  a  degree  of  anger,  rage,  sudden  resent- 
ment, or  terror  as  to  render  it  Incapable  of 
cool  reflection.  (Deflnition  given  in  approved 
Instruction.)  Brown  v.  State  (Tex.)  75  S.  W. 
83. 

ADEQUATE  COMPENSATION. 

"Adequate  compensation,"  as  used  in  the 
Constitution  of  Texas,  providing  that  no  per- 
son shall  be  deprived  of  property  without  ade- 
quate compensation  being  made,  means  that 
private  property  shall  not  be  taken  without 
payment  of  its  Just  value  being  made  In  mon- 
ey. The  owner  of  land  taken  for  public  use 
is  entitled  to  the  intrinsic  value  of  the  land 
so  taken,  without  reference  to  the  profit  or 
advantage  that  he  may  derive  from  the  con- 
struction of  the  improvement  for  which  it  is 
taken.  Buffalo  Bayou,  B.  &  O.  R.  Co.  y.  Fer- 
ris, 26  Tex.  588,  601,  603. 


ADEQUATE  PBOVOOATION. 

"Adequate  provocation"  is  synonymoua 
with  legal,  lawful,  and  reasonable  provoca- 
tion, and  is  an  assault  or  personal  violence. 
State  V.  Bulling,  15  S.  W.  367,  371.  105  Mo. 
204. 


ADEQUATE  REBIEDT. 

Judiciary  Act  1789,  c.  20,  9  16,  declaring 
that  suits  in  equity  shall  not  be  sustained  in 
either  of  the  courts  of  the  United  States  in 
any  action  where  a  plain,  adequate,  and  com- 
plete remedy  may  be  had  at  law,  is  merely 
affirmative  of  the  general  doctrine  of  courts 
of  equity,  and  was  not  intended  to  narrow 
the  Jurisdiction  of  such  courts,  and  depends 
on  what  was  a  proper  subject  of  equitable 
relief  in  the  courts  of  equity  of  England,  the 
great  reservoir  from  which  we  have  extracts 
ed  our  principles  of  Jurisprudence;  and,  as 
there  are  many  cases  In  which  courts  of  law 
and  equity  exercise  concurrent  Jurisdiction, 
the  Judiciary  act  was  never  intended  to  dis- 
turb that  Jurisdiction,  and  in  such  cases  it 
must  be  supposed  that  the  remedy  at  law  is 
not  adequate  and  complete  for  all  purposes 
for  which  the  plaintiff  may  dahn  reli^. 
Bean  t.  Smith  (U.  S.)  2  Fed.  Cas.  1143,  1150. 

"An  adequate  remedy"  at  law,  the  exist- 
ence of  which  will  preclude  proceedings  in 
equity,  means  either  the  same  remedy  as 
chancery  would  give,  or  one  clearly  adequate 
against  the  same  parties.  Beardsley  y.  Ben- 
nett (Conn.)  1  Day,  107,  109. 

"Adequate  remedy  at  law,"  means  a  rem- 
edy vested  in  the  complainant  to  which  he 
may  at  all  times  resort  at  his  own  action, 
fully  and  freely,  without  let  or  hindrance. 
Wheeler  y.  Bedford,  7  Atl.  22,  24,  54  Conn. 
244. 

The  term  ''adequate  remedy  at  law" 
means  a  remedy  which  Is  plain  and  complete, 
and  as  practical  and  efficient  to  the  ends  of 
Justice  and  its  prompt  administration  as  the 
remedy  in  equity.  Keplinger  t.  Woolsey 
(Neb.)  93  N.  W.  1008,  1009. 

Adequate  remedy  is  a  remedy  which  Is 
equally  beneficial,  speedy,  and  sufficient;  not 
merely  a  remedy  which  at  some  time  in  the 
future  will  bring  about  a  revival  of  Judgment 
of  the  lower  court  complained  of  in  certiorari 
proceedings,  but  a  remedy  which  will  brins: 
relief  to  petitioner  from  the  injurious  effects 
of  that  Judgment  and  the  acts  of  the  inferior 
court  or  tribunal.  State  v.  Gulnotte,  57  S.  W, 
281,  286,  156  Mo.  513,  50  L.  R.  A.  787. 

The  rule  that  equity  will  not  grant  ex- 
traordinary relief,  as  specific  performance, 
mandamus,  and  the  like,  where  there  is  an 
"adequate  remedy  at  law,"  means  a  specific, 
adequate  legal  remedy  competent  to  afford 
relief  on  the  very  subject-matter  made  the 
foundation  of  the  prayer  for  equitable  re- 
lief.   An  applicant  for  mandamus  to  require 
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a  public  officer  to  perform  a  duty  Imposed 
on  him  by  law  has  not  an  "adequate  remedy 
at  law/'  unless  such  legal  remedy  will  re- 
quire the  officer  to  perform  In  effect  the  spe- 
cific act  which  the  law  requires  him  to  do. 
Babcock  y.  Goodrich.  47  CaL  488,  &0& 

An  "adequate  and  specific  remedy" 
which  will  be  a  bar  to  mandamus  is  a  legal 
remedy  that  will  afford  the  relief  to  which 
the  party  is  entitled,  and  the  existence  of 
possible  equitable  remedies  does  not  affect 
the  Jurisdiction  of  courts  of  law»  and  the 
courts  have  held  that  by  a  legal  remedy  such 
as  will  bar  relief  by  mandamus  is  meant  a 
remedy  at  law,  as  distinguished  from  a  rem- 
edy in  equity,  and  that  the  mere  existence 
of  an  equitable  remedy  is  not  of  itself  a  con- 
clusive objection  to  the  exercise  of  the  Juris- 
diction, although  it  may  and  should  influ* 
ence  the  court  in  the  exercise  of  its  discre- 
tion in  the  particular  case.  The  principle 
involved  is  that  whenever  a  legal  right  exists 
the  party  is  entitled  to  a  legal  remedy,  and 
when  there  iS  no  other  legal  remedy  manda- 
mus will  lie.  State  v.  Sneed,  58  S.  W.  1070, 
1075,  105  Tenn.  711. 

An  "adequate  legal  remedy**  is  one  which 
secures  absolutely  and  of  right  to  the  injured 
party  relief  from  the  wrong  done;  so  that  an 
act  authorizing  a  railroad  company,  if  it 
thinks  that  rates  for  freight  as  fixed  by  a 
board  of  transportation  are  unjust  and  unrea- 
sonable, to  bring  an  action  in  the  Supreme 
Court,  and  authorizing  the  Supreme  Court, 
in  the  event  it  finds  such  rates  unjust  or 
unreasonable,  to  direct  that  board  of  trans- 
portation in  its  discretion  to  allow  the  rail- 
road company  to  raise  its  rates,  does  not  af- 
ford an  adequate  legal  remedy,  the  decision 
of  the  court  not  being  compulsory  on  the 
board.  Ames  v.  Union  Pac.  Ry.  Co.  (U.  S.) 
64  Fed.  1(>5,  172. 

Within  the  rule  for  a  writ  of  prohibition. 
It  will  not  issue  where  the  applicant  has  a 
plain,  speedy,  and  "adequate  remedy*'  at  law. 
The  adequacy  of  a  remedy  is  not  to  be  tested 
by  the  convenience  or  inconvenience  of  the 
parties  to  a  particular  case.  Thus,  for  in- 
stance, the  mere  fact  that,  in  order  to  ap- 
peal from  a  Judgment,  the  appeal  bond  re- 
quired is  beyond  the  power  of  an  appellant 
to  secure,  does  not  prevent  an  appeal  from 
being  an  adequate  remedy  in  such  case. 
Willman  v.  Dist  Court,  35  Pac.  692,  4  Idaho, 
11, 

The  term  "adequate  remedy,**  as  used  In 
Const  La.  art  11,  providing  that  every  per- 
son, for  injury  done  him  in  his  rights,  lauds, 
goods,  person  or  reputation,  shall  have  an 
"adequate  remedy"  by  due  process  of  law, 
''means  complete  satisfaction  of  the  Judg- 
ment without  restriction.  This  remedy  is 
distinct  from  due  process,  as  it  is  to  be  by 
^ue  process.  The  process  will  vary  with  the 
4aature  of  the  remedy  and  the  character  of 


the  debtor."  "The  plaintiff  is  not  only  enti- 
tled to  due  process,  but,  in  addition  there- 
to, he  is  guarantied  a  remedy  entirely  ade- 
quate." United  States  v.  City  of  New  Or- 
leans (U.  S.)  17  Fed.  483,  491. 

An  "adequate  remedy"  which  will  pre- 
vent the  issue  of  a  writ  of  certiorari  is  a  rem- 
edy which  is  equally  beneficial,  speedy,  and 
sufficient;  not  merely  a  remedy  which  at 
some  time  in  the  future  will  bring  a  revival 
of  the  Judgment  of  the  lower  court  complain- 
ed of  in  the  certiorari  proceedings,  but  a 
remedy  which  will  promptly  relieve  the  peti- 
tioner from  the  injurious  effects  of  that  Judg- 
ment and  the  acts  of  the  inferior  court  or 
tribunal.  State  v.  Guinotte,  57  S.  W.  281. 
286, 156  Mo.  513,  50  L.  B.  A.  787. 

The  expression  "adequate,  complete, 
prompt  or  efficient  remedy,"  as  used  In 
Laws  1899,  c  5,  conferring  upon  the  circuit 
court  Jurisdiction  pertaining  to  the  settle- 
ment of  estates  of  deceased  persons  in  cases 
where  the  county  court  cannot  afford  a  rem- 
edy as  adequate,  complete,  prompt,  or  effi- 
cient as  the  circuit  court,  was  manifestly 
intended  to  put  prior  Judicial  rules  on  the 
subject  into  statute  law,  and  furnish  a  defi- 
nite legislative  guide  in  the  administration 
of  Justice.  In  doing  so  the  broadest  possible 
view,  so  to  speak,  of  the  effect  of  the  deci- 
sions of  the  Supreme  Court  was  taken.  The 
Judgment  of  the  circuit  court  on  the  question 
of  the  propriety  of  its  taking  Jurisdiction 
of  any  such  controversy  would  not  be  disturb- 
ed unless  manifestly  wrong.  Mere  economy 
of  time  alone  is  not  sufficient  to  warrant 
the  circuit  court  to  take  Jurisdiction  of  con- 
troversies which  are  within  the  Jurisdiction 
of  the  county  court,  but  such  element  with 
circumstances  rendering  speedy  settlement  of 
the  controversies  of  more  than  ordinary  im- 
portance, is  sufficient.  Becker  y.  Chester,  91 
N.  W.  87,  92.  115  Wis.  90. 

ADEQUATE  BECURITT. 

Code,  H  2637,  2638,  providing  that  letterf 
testamentary  shall  not  be  granted,  unless  on 
the  filing  of  a  sufficient  bond,  to  any  person 
named  as  executor  whose  circumstances  are 
such  that  they  do  not  afford  adequate  secu- 
rity for  the  due  administration  of  the  estate, 
was  construed  "only  to  authorize  the  refus- 
ing of  letters  whenever,  under  all  the  circum- 
stances of  the  case,  the  surrogate  should 
be  of  the  opinion  that  such  a  course  was 
proper  for  the  protection  of  the  rights  and  in- 
terests of  the  beneficiaries  under  the  will. 
The  statute  was  by  no  means  designed  to  re* 
strict  a  person  named  as  executor  from  act- 
ing as  such,  even  without  a  bond,  simply  be- 
cause the  testator  was  a  richer  man  than 
himself.  Thrift,  integrity,  good  repute,  busi- 
ness capacity,  and  stability  of  character,  for 
instance,  are  circumstances  which  may  be 
properly  considered  in  determining  the  ques- 
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don  of  adequate  security."    Martin  y.  Dukei 
(N.  Y.)  5  Bedf.  Sur,  597,  600. 

Adequate  security,  and  circumstances 
mentioned  in  Code  Civ.  Proc.  <  2638,  to  be 
considered  by  the  surrogate  in  issuing  letters 
testamentary,  do  not  relate  primarily  or  ex- 
clusively to  tbe  pecuniary  responsibility  of 
the  executor,  but  to  his  moral  qualification. 
Tbe  question  presented  to  the  court  is:  Is  it 
safe  to  put  this  estate  in  the  hands  of  the 
person  named  as  executor.  Can  he  be  trust- 
ed to  administer  it  faithfully  and  honestly, 
as  directed  by  the  will?  In  re  Wischmann, 
80  N.  Y.  Supp.  789,  791,  80  App.  Dlv.  520. 

ADEQUATEIiT. 

An  instruction,  in  a  personal  Injury  case, 
stating  that  defendant  owed  the  duty  of  keep- 
ing certain  machinery  in  an  "adequately 
safe''  condition  for  use,  means,  simply,  kept 
sufficiently  safe  for  the  particular  purpose. 
Pennsylvania  &.  N.  Y.  Canal  &  B.  Co.  v. 
Mason,  109  Pa.  296^  299,  58  Am.  Bep.  722. 

ADHERE. 

"Adhere,"  as  used  In  Const  art  8,  |  8, 
making  it  treason  to  levy  war  against  the 
United  States  or  to  adhere  to  its  enemies,  con- 
strued to  "include  every  act  which,  with  re- 
gard to  a  domestic  rebellion,  would  constitute 
a  levying  of  war."  United  States  v.  Great- 
House  (U.  S.)  26  Fed.  Cas.  18,  21. 

Adhering  to  the  King's  enemies  must 
of  necessity  be  against  the  King,  and  there- 
fore if  an  Englishman  assist  the  French,  be- 
ing at  war  with  them,  and  fight  against  the 
King  of  Spain,  who  is  an  ally  of  the  King  of 
England,  this  is  treason,  as  adhering  to  the 
King's  enemies  against  the  King.  Cruising 
is  a  sufficient  overt  act  of  adhering,  as  If 
Englishmen  would  list  themselves  and  march. 
This  is  sufildent  without  going  to  battle. 
In  re  Vaughan,  2  Salk.  634,  635. 

ADIT. 

Gen.  Laws,  p.  630,  In  reference  to  mines, 
and  providing  that  an  "adit"  of  at  least  10 
feet  in  and  along  the  lode  from  the  point 
where  the  lode  may  be  in  any  manner  discov- 
ered shall  hold  such  lode  the  same  as  if  a 
discovery  shaft  had  been  sunk,  means  a 
horizontal  excavation  in  and  along  the  lode, 
and  refers  to  mining  lodes  so  situated  that 
they  can  be  reached  by  means  of  horizontal 
excavations.  Electro  Magnetic  M.  &  D.  Co.  y. 
Van  Auken,  11  Pac.  80-82,  9  Colo.  204. 

The  term  "adit"  in  Gen.  Laws,  p.  630, 
means  tbe  entrance  and  passage  to  the  open- 
ing by  which  the  mine  is  entered  or  by  which 
water  and  ores  are  carried  away,  and,  wheth- 
er it  extends  to  a  depth  of  10  feet  or  not  Is 
equivalent  to  a  discovery  shaft  Gray  y. 
Truby.  6  Colo.  278,  280. 


ADJACENT. 

The  word  "adjacent^  is  defined  by  Web- 
ster and  other  lexicographers  to  mean  '*to 
lie  near";  "close,  or  contiguous."  It  is  some- 
times said  to  be  synonymous  with  "adjoin- 
ing," "near,"  "contiguous."  In  some  deci- 
sions court  have  held  it  to  mean  "in  tbe 
neighborhood  or  vicinity  of;  in  others  "ad- 
jolninif  or  contiguous  to."  People  v.  Keech- 
ler,  62  N.  B.  525,  527,  194  111.  235. 

The  word  "adjacent"  even  in  its  strictest 
sense,  means  no  more  than  lying  near,  close 
or  contiguous,  but  not  actually  touching. 
There  are  degrees  of  nearness,  and,  when 
you  want  to  express  the  idea  that  a  thing 
is  immediately  adjacent,  you  have  to  say  so. 
Hanifen  y.  Armltage  (U.  90  117  Fed.  845, 
851. 

** Adjacent"  as  used  in  an  Insurance  pol- 
icy permitting  the  keeping  of  gasoline  in 
certain  quantities  on  premises  "adjacent" 
to  the  property  insured,  means  near,  close, 
in  proximity,  and  applies  to  the  gasoline  and 
its  relation  to  the  building  Insured.  ELan- 
over  Fire  Ina  Co.  y.  Stoddard,  73  N.  W.  291, 
292,  52  Neb.  745. 

The  words  "south  of  and  adjacent  to  tbe 
right  of  way"  of  the  M.  railroad,  in  a  petition 
for  the  location  of  a  public  highway,  to  desig- 
nate the  starting  point  thereof,  are  too  Indef- 
inite to  answer  such  purpose,  and  the  petl* 
tlon  Is  therefore  insufficient  The  words  "ad- 
jacent to"  are  relative,  and  have  different 
meanings  under  different  circumstances. 
McDonald  y.  Wilson,  59  Ind.  54,  55. 

The  terms  "abutting  or  adjacent  prop- 
erty" and  "property  butting  on,"  as  used 
in  the  chapter  relating  to  cities  under  special 
charters,  shall  be  held  to  include  the  ease- 
ment and  right  of  way  of  any  railroad  com- 
pany located  along  any  street  or  on  lands 
abutting  on  or  adjacent  thereto,  in  all  cases 
where  no  property  of  any  person,  firm,  or 
corporation,  except  a  municipal  corporation, 
intervenes  between  such  easement  or  right 
of  way  and  the  traveled  portion  of  such  street 
or  highway.    Code  Iowa  1897,  ft  96a 

liie  charter  of  the  Brooklyn  Heights 
Railroad  Company  authorized  it  to  construct 
a  cable  road  from  Court  street  through  Mon- 
tague street  to  Wall  Street  Ferry,  and  to 
erect  necessary  power  and  car  houses  in 
streets  adjacent  to  Montague  street  west 
of  the  hill,  in  locations  to  be  approved  by 
the  commissioner  of  city  works.  The  con- 
formation of  the  ground  was  such  that  the 
grant  was  valueless  unless  the  company 
should  be  permitted  to  erect  its  power  house 
in  one  of  the  streets  parallel  to  and  fn 
the  vicinity  of  Montague  street  Held,  there 
being  no  streets  touching  Montague  street 
west  of  the  crest  of  the  hill,  that  the  word 
"adjacent"  flo  used,  must  be  construed  tc 
mean    the     neighboring    parallel    streets. 
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Brooklyn  HeigbtB  R.  Co.  t.  City  of  Brooklyn, 
18  N.  Y.  Supp.  878,  877. 

"Adjacent,"  as  used  in  a  statute  provid- 
ing for  a  petition  for  a  ditch  by  "adjacent" 
owners,  properly  inclndes  lands  over  which 
the  ditch  passes,  as  well  as  those  lying  near 
to  the  ditch.  Kent  y.  Perkins,  86  Ohio  St 
689,  641. 

As  abnttlas  or  oonttsvoias. 

"Adjacent"  does  not  at  all  times  mean 
"adjoining"  or  "abutting,"  but  it  is  many 
times  so  used,  and  the  purposes  of  its  use  are 
to  be  known  from  the  context  Synonyms 
of  the  word  are  "abutting,"  "adjoining," 
"attached,"  "beside,"  "bordering,"  "close," 
"contingent,"  "neighboring,*'  "next,"  and 
"nigh."  When  used  in  Code  1893,  tit  10,  c.  2, 
requiring  a  petition  for  the  construction  of 
a  drain  to  be  signed  by  a  majority  of  persons 
owning  land  adjoining  it  such  improvement 
will  not  be  held  to  mean  owners  of  land  not 
abutting  on  the  improvement  Wormley  v. 
Wright  County  Sup'rs,  78  N.  W.  824,  825, 
108  Iowa,  232. 

In  a  statute  providing  that  the  amount 
and  cost  of  work  done  "adjacent"  to  certain 
lots  shall  be  assessed  against  them,  the 
word  "adjacent"  has  reference  to  the  work 
done  on  a  street  within  a  certain  length, 
which  is  to  be  levied  as  a  tax  upon  the  abut- 
ting property.  Clapton  v.  Taylor,  49  Mo.  App. 
117.  125. 

"Adjacent"  as  used  in  Act  1832,  de- 
claring that  the  owners  of  all  the  lots  "ad- 
jacent to  and  fronting  a  part  of  the  street 
open  under  the  provisions  of  this  law  should 
be  assessed  for  the  respective  portion  of  ben- 
efit derived  from  the  improvement"  etc.,  is 
synonymous  with  the  word  "contiguous." 
MunicipaUty  No.  2  v.  White,  9  La.  Ann.  446, 
448. 

"Adjacent"  as  used  in  an  ordinance 
locating  the  line  of  a  railroad  immediately 
adjacent  to  and  parallel  with  an  alley  be- 
tween certain  streets,  means  lying  near,  or 
close  to  but  not  actually  touching,  and,  when 
qualified  by  the  adverb  "immediately,"  it 
means  the  same  as  "contiguous"  or  "touch- 
ing" the  whole  of  one  side.  It  is  a  con- 
tradiction in  terms  to  say  that  a  right  of 
way  on  both  sides  of  a  given  line,  and  lo- 
cated over  and  above  it  and  which  includes 
the  line  and  touches  it  upon  both  sides,  is 
"adjacent"  to  such  line,  and  hence  the 
ordinance  did  not  entitle  the  railway  to  con- 
demn 25  feet  on  one  side  of  the  alley  and 
6  feet  on  the  other  side.  Tudor  v.  Chicago 
&  S.  S.  R.  T.  R.  Co.  (111.)  27  N.  B.  915,  917. 

As  adjoiniiis. 

"Adjacent"  in  penal  statutes,  has  some- 
times been  construed  very  properly  as  mean- 
ing •*near  by  though  not  adjoining,"  but,  in 
the  statute  requiring  that  a  change  of  venue 


should  be  made  to  an  "adjacent"  county,  t3i€ 
word  evidently  means  "adjoining."  Millei 
v.  Cabell,  81  Ky.  178,  184. 

"Adjacent"  as  used  in  a  statute  author 
izing  the  boards  of  trustees  of  townships  in 
which  the  school  district  or  school  districts 
affected  lie  to  organize  a  new  school  dis- 
trict out  of  territory  belonging  to  two  oi 
more  districts  "adjacent  to  each  other," 
means  so  united  or  bound  together  as  to 
form  a  compact  district  It  does  not  require 
that  the  districts  affected  adjoin  each  other. 
People  V.  Keechler,  02  N.  B.  525,  528,  194 
111.  235. 

"Adjacent"  as  used  in  a  statute  provid- 
ing for  the  annexation  to  a  borough  of  ad- 
jacent land,  if  it  means  that  each  and  all 
of  the  several  lots  or  other  particular  tracts 
of  land  proposed  to  be  annexed  must  adjoin 
the  borough,  would  limit  the  intent  of  the 
Legislature  unreasonably,  and  the  annexa- 
tion of  lots  contiguous  to  each  other,  but 
not  all  contiguous  to  the  borough,  would 
have  to  be  accomplished  by  a  series  of  pro- 
ceedings which  would  lead  to  confusion  and 
delay.  The  word  must  be  used  in  its  pri- 
mary and  obvious  meaning  as  "adjoining"  or 
"contiguous,"  as  it  cannot  be  conceived  that 
the  Legislature  would  annex  to  a  borough 
a  section  of  land  or  village  wholly  severed 
by  the  intervening  land  of  a  township,  so 
as  to  establish  two  entirely  separate  villages 
in  one  municipality.  In  re  Sadler,  142  Pa. 
511,  517,  21  Ati.  97a 

Adjotnims  dlstinsiiislied. 

Adjoining,  synonymous,  see  "Adjoining." 

The  word  "adjacent"  is  not  inconsistent 
with  the  idea  of  something  intervening.  The 
word  "adjoining"  implies  a  closer  relation, 
its  primary  meaning,  to  "lie  next  to,"  "to  be 
in  contact  with,"  excluding  the  idea  of  any 
intervening  space.  Yard  v.  Ocean  Beach 
Ass'n,  24  Atl.  729,  731,  49  N.  J.  Bq.  (4  Dick.) 
306;  Peverelly  v.  People,  8  Parker,  Cr.  B. 
59,  69. 

As  used  in  charter  providing  for  im- 
provement of  city  streets  and  permitting  an 
assessment  against  abutting  and  "adjacent" 
property,  "adjacent"  signifies  lying  near, 
close  to,  or  contiguous,  but  not  actually 
touching,  and  the  distinction  between  "adja- 
cent" and  "adjoining"  is  that  the  former  im- 
plies that  the  two  bodies  are  not  widely 
separated,  though  they  may  not  actually 
touch,  while  "adjoining"  indicates  that  they 
are  so  joined  or  united  that  no  third  body 
intervenes.  Hennessy  v.  Douglas  County,  74 
N.  W.  983,  985,  99  Wis.  129  (citing  Massing 
V.  Ames.  37  Wis.  651,  652). 

As  bordering  on  river. 

Act  April  10,  1850,  <  13a,  prohibiting  a 
grant  of  lands  under  water  in  a  certain  river 
to  "any  person  other  than  the  proprietor  of 


ADJACENT 


186 


ADJACBNT 


the  adjacent  land/'  restricts  "the  grant  to 
the  owners  of  the  land  bordering  upon  or 
adjoining  the  water  covering  the  subject  of 
the  proposed  patent."  The  interpretations 
given  to  the  word  "ac^acent"  by  Walker  are 
"lying  close,"  "bordering  upon  something," 
and  hence  the  owner  of  land  coming  to  a 
point  on  the  river  "has  no  extent  adjacent 
to  the  water,  according  to  the  principle  ap- 
plicable to  such  cases."  The  owners  "can- 
not be  entitled  to  a  patent  for  anything  but 
a  perpendicular  line  into  the  river."  People 
V.  Schermerhorn  (N.  Y.)  19  Barb.  540,  550. 

"Adjacent  owners,"  as  used  in  a  statute 
authorizing  a  purchase  of  land  under  water 
by  adjacent  owners,  construed  to  mean  **per- 
Bons  whose  lands  were  bounded  by  the 
river."  City  of  New  York  v.  Hart  (N.  Y.) 
16  Hun,  380,  38a 

As  in  neisbborhood  of. 

"Adjacent,"  as  used  in  a  grant, .  does 
not  mean  adjoining,  but  signifies  convenient, 
near  to,  or  in  the  neighborhood.  Henderson 
v.  Long  (U.  S.)  11  Fed.  Cas.  1084. 

"Adjacent"  does  not  mean  adjoining,  but 
In  the  neighborhood  of,  or  convenient,  or 
near  to  the  place  specified,  and  a  grant  of 
land  adjacent  to  the  military  boundary  line 
of  North  Carolina  will  sustain  a  survey  from 
10  to  15  miles  distant.  Henderson's  Lessee 
V.  Long,  3  Tenn.  (Cooke)  128,  129,  11  Fed. 
Cas.  1084. 

"Adjacent,"  as  used  In  Laws  1886,  c 
642,  authorizing  a  street  railway  company  to 
construct  a  cable  road  from  C.  street  through 
M.  street  to  W.  street,  and  to  erect  necessary 
power  houses  in  streets  "adjacent"  to  M. 
street,  west  of  the  hill,  must  be  construed 
to  mean  "neighboring"  streets,  or  those  near 
to  M.  street,  west  of  the  hill,  where  there 
are  no  streets  touching  the  road  toM.  street 
at  any  point  west  of  the  hill.  Brooklyn 
Heights  R.  Co.  v.  City  of  Brooklyn,  18  N.  Y. 
Supp.  876,  877. 

Laws  1885,  c.  145,  declares  that  any  dis- 
trict sections,  or  parts  of  sections,  which 
have  been  platted  Into  lots  and  blocks,  also 
the  lands  "adjacent"  thereto,  said- territory 
containing  a  resident  population  of  not  less 
than  175,  may  become  incorporated  as  a  vil- 
lage. Held,  that  by  the  term  "lands  adjacent 
thereto,"  was  meant  only  those  lands  lying 
so  near  and  In  such  close  proximity  to  the 
platted  portion  of  the  city  as  to  be  suburban 
In  their  character,  and  to  have  some  unity  of 
Interest  with  the  platted  portion  In  the 
maintenance  of  a  village  government.  It 
was  never  designed  that  remote  territory 
having  no  natural  connection  with  the  vil- 
lage, and  no  adaptability  to  village  purposes, 
should  be  included.  State  v.  Village  of  Mln- 
netonka,  59  N.  W.  972,  974,  57  Minn.  526,  25 
L.  B.  A,  755. 


Laws  1886,  c.  63,  9  If  antfaorfzlng  the 
consolidation  of  two  cities  lying  "adjacent" 
to  each  other,  construed  not  to  require  that 
the  cities  should  actually  join  each  other  at 
the  time  of  the  consolidation.  "It  is  enough 
if  they  were  'adjacent/  and  that  term  has 
been  defined  by  Webster  as  'lying  near  to, 
but  not  actually  touching.' "  State  v.  Kan- 
sas City,  31  Pac  1100,  1103,  50  Kan.  508. 

"Adjacent"  means  lying  close  or  near 
to,  and  where  a  turnpike  act  provides  that 
if  any  person  shall  turn  off  or  pass  the  gates 
on  ground  "adjacent  thereto,"  etc.,  if  he 
turns  off  at  a  place  little  more  than  one  half 
a  mile  from  the  gate  It  is  turning  off  on 
ground  adjacent  to  the  gate,  within  the 
meaning  of  the  act.  Carrier  y.  Schoharie 
Turnpike  Road  (N.  Y.)  18  Johns.  56,  57. 

Laws  1871,  vol.  1,  p.  328,  rendering  a 
railroad  company  liable  only  to  "adjacent 
occupants  or  proprietors"  for  losses  to  stock 
resulting  from  failure  to  fence  its  right  of 
way,  does  not  Include  the  owner  of  prop- 
erty situate  a  quarter  of  a  mile  from  the 
railroad.  Continental  Imp.  Co.  T.  Phelps,  11 
N.  W.  167,  168^  47  Mich.  299. 

As  the  next  anteoedent. 

"Adjacent,"  In  the  ordinary  construction, 
and  where  nothing  in  the  context  suggests 
a  different  one,  applies  to  the  next  antece- 
dent   Reglna  y.  Brown,  17  Q.  B.  833,  839. 

To  railroad  in  grants  of  timber. 

"Adjacent,"  as  used  in  Act  March  8, 
1875,  c.  152,  <  1,  18  Stat.  482  [U.  S.  Comp. 
St  1901,  p.  15G8],  authorizing  railroad  com- 
panies to  take  materials  for  the  construction 
of  its  road  from  lands  adjacent  to  its  right 
of  way,  construed  not  to  Include  any  land 
save  such  as  by  "its  proximity  to  the  line 
of  the  road"  is  directly  and  materially  bene- 
fited by  its  construction.  United  States  v. 
Chaplin  (U.  S.)  31  Fed.  890,  896. 

"Adjacent,"  as  used  In  13  Stat  365, 
granting  to  a  certain  railroad  the  right  to 
take  timber,  etc.,  from  the  public  lands  ad- 
jacent to  the  line  of  said  road,  construed  not 
to  be  limited  to  land  contiguous  to  or  ad- 
joining the  line  of  its  railroad.  United 
States  V.  Lynde  (U.  S.)  47  Fed.  297,  800; 
United  States  v.  Northern  Pac  R.  Co.  (U.  S.) 
29  Alb.  Law  J.  24.  The  word  sometimes  has 
a  meaning  given  It  which  is  synonymous 
with  the  word  "adjoining,"  but  It  Is  often 
applied  in  a  more  extended  sense,  as  in  the 
vicinity  or  the  neighborhood  of.  Congress 
having  selected  from  several  synonymous 
words  the  one  having,  as  applied  to  the  sub- 
ject in  the  section  in  which  it  is  used,  the 
broadest  meaning  and  most  extended  signifi- 
cation, must  be  held  to  have  intended  the 
broadest  rather  than  the  most  restricted 
signification  to  be  given  to  it  In  the  inter- 
pretation of  said  section,  and  therefore  to 
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hold  that  tbia  section  restricted  the  defend- 
ant to  lands  adjoining  or  contiguous  to  the 
line  of  the  road  would  be  contrary  to  all 
rules  of  interpretation,  while,  If  we  apply 
the  usual  rules,  we  must  hold  at  its  rights 
or  extended  by  this  section,  be  on  lands  ad- 
joining or  contiguous  to  this  line  of  road  to 
lands  anywhere  in  the  vicinity  or  neighbor- 
hood of  its  said  line,  though  large  tracts  of 
land  Intervene.  United  States  v.  Northern 
Pac  R.  Co.  (U.  S.)  29  Alb.  Law  J.  24. 

"Adjacent,"  as  used  in  act  of  Congress 
granting  the  right  to  the  railroad  company 
to  take,  from  public  lands  "adjacent"  there- 
to stones,  earth,  and  water  required  for  the 
construction  of  the  railway,  will  not  be  held 
to  include  lands  beyond  the  tier  of  townships 
lying  on  either  side  of  the  townships  through 
which  the  railroad  runs.  United  States  v. 
Bacheldor.  48  P.  310.  311,  9  N.  M.  15  (revers- 
ed in  Batcheldor  v.  United  States  [U.  S.j 
83  Fed.  986,  987,  28  0.  C.  A.  246,  holding 
that  "adjacent"  does  not  confine  the  privilege 
to  particular  townships  or  sections  lying 
along  the  right  of  way,  but  that  the  proper 
test  as  to  whether  the  timber  is  taken  from 
public  lands  adjacent  to  the  line  is  whether 
the  timber  is  within  reasonable  hauling  dis- 
tance by  wagons). 

The  phrase,  "adjacent  lands,"  in  Act 
June  8,  1872,  c.  854  (17  Stat  339),  which 
granted  to  the  Denver  &  Rio  Grande  Rail- 
road Company  the  right  to  take  timber,  etc., 
from  public  lands  adjacent  to  its  right  of 
way,  means  lands  on  which  the  timber,  etc., 
was  within  reasonable  hauling  distance  by 
wagon.  Denver  &  R.  G.  R.  Co.  v.  United 
States  (U.  S.)  124  Fed.  156,  160,  59  C.  C.  A. 
579. 

"Adjacent,"  as  used  in  Act  March  3, 
1875,  c.  152,  §  1,  18  Stat.  482  [U.  S.  Comp.  St. 
1901,  p.  1568J,  means  "contiguous"  or  "ad- 
joining," and  does  not  refer  to  the  govern- 
ment subdivisions  lying  next  to  the  right  of 
way,  and  confers  the  right  to  take  timber 
only  from  such  lands  as  may  be  reached  by 
ordinary  transportation  by  wagons,  and  not 
otherwise.  United  States  v!  Denver  &  R. 
G.  R.  Co.  (U.  S.)  31  Fed.  886-^88& 

Lands  lying  within  three  miles  of  the 
track  of  the  Denver  &  Rio  Grande  Railroad 
(Company  are  "adjacent"  lands  within  the 
meaning  of  Act  Cong.  June  8,  1872,  17  Stat 
339.  and  March  3,  1877,  19  Stat  405,  allow- 
ing the  railroad  to  use  timber  on  adjacent 
lands.  United  States  v.  Denver  &  R.  G.  R. 
Co.  (N.  M.)  66  Pac.  550,  551. 

Act  March  3,  1875,  c.  152,  §  1,  18  Stat 
482  [U.  S.  Comp.  St  1901,  p.  15G8],  granting 
to  railroad  companies  the  right  to  take  from 
the  public  lands  "adjacent"  to  the  line  of  the 
road  timber  necessary  for  Its  construction, 
does  not  authorize  the  taking  of  timber  50 
miles  distant  from  the  road.  Stone  v.  United 
States  (U.  S.)  64  Fed.  667,  673,  12  C.  C.  A. 


451;   Id.,  17  Sup.  Ct  778,  783,  167  U.  S.  178, 
42  L.  Ed.  127. 

The  grant  in  the  Act  March  8,  1875,  c. 
152,  $  1,  18  Stat.  482  [U.  S.  Comp.  St  1901, 
p.  1568],  of  a  right  to  take  timber  adjacent 
to  the  right  of  way  of  a  railroad  company, 
implies  no  limitation  as  to  the  place  of  use, 
so  that  the  company  may  transport  tim- 
ber thus  taken  for  use  on  any  part  of  its 
road,  however  remote.  United  States  v,  Den- 
ver &  R.  G.  R.  Co.,  14  Sup.  Ct  U,  14,  150 
U.  S.  1,  37  L.  Ed.  975. 

ADJACENT  PBEMISE8. 

"Adjacent  premises,"  as  used  in  Rev.  St 
1874,  c.  43,  {  2,  providing  that  whoever,  not 
having  a  license  to  keep  a  dramshop,  shall 
sell  any  Intoxicating  liquor  in  any  quantity 
to  be  drank  upon  the  premises,  or  in  or  upon 
any  "adjacent  premises,"  shall  be  punished, 
etc.,  must  be  construed  to  include  a  street 
or  alley  adjoining  the  place  where  sold. 
Bandalow  y.  People,  90  111.  218,  220. 

ADJOINING. 

Additions  adjoining  and  communicating, 
see  "Addition,'' 

** Adjoining,"  as  used  in  a  written  agree- 
ment in  which  defendant  agreed  to  sell 
plaintlflP  one-half  acre  of  land  "adjoining" 
K.'s  lot  on  the  east,  and  running  due  east 
does  not  necessarily  imply  that  the  western 
line  of  defendant's  lot  would  extend  along 
the  whole  length  of  K.'s  lot  but  would  be 
equally  well  satisfied  if  the  western  line  of 
land  Intended  to  be  conveyed  extended  only 
a  part  way  on  K.'s  lot,  and  the  description 
was  fatally  defective,  as  it  did  not  fix  the 
base  line.  Sherer  v.  Trowbridge,  135  Mass. 
500,  502. 

In  considering  the  question  as  to  wheth- 
er two  pieces  of  property  situated  about  one 
mile  from  each  other  can  be  considered  as 
in  the  vicinity  or  neighborhood  of  each  other, 
or  as  constituting  adjoining  premises,  within 
the  meaning  of  the  rule  that  the  keeping  of 
gunpowder  upon  private  premises  may  be  a 
nuisance  when,  in  case  of  explosion,  it  would 
be  liable  to  injure  persons  or  property  of 
those  residing  In  the  vicinity,  neighborhood, 
or  upon  adjoining  premises,  the  court  says 
that  where  property  is  Injured  directly  and 
without  any  intervening  cause  by  the  force 
of  an  explosion  It  Is  legally  within  the  neigb 
borhood  or  vicinity  of  the  scene  of  the  ex 
plosion,  and  that  "adjoining  premises"  may 
in  contemplation  of  law,  be  defined  in  thi 
same  way.  St  Mary's  Woolen  Mfg.  Co.  v. 
Bradford  Glycerine  Co.  (Ohio)  7  O.  C.  D. 
582,  585. 

Const  art  19,  $  27,  provides  that  noth- 
ing in  the  Constitution  shall  be  construed  to 
I  prohibit  the  General  Assembly  from  author- 
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Izing  assessments  on  land  for  local  Improye- 
ments  in  towns  and  cities,  "to  be  based  upon 
the  consent  of  a  majority  in  value  of  the 
property  holders  owning  property  adjoining 
the  locality  to  be  affected."  Held,  that  "prop- 
erty adjoining  the  locality  to  be  affected" 
is  any  property  adjoining  or  near  the  im- 
provements which  is  physically  affected,  or 
the  value  of  which  is  commercially  affected 
directly  by  the  improvement  to  a  degree  in 
excess  of  the  effect  on  the  property  in  the 
town  or  city  generally.  Little  Rock  v.  Kat- 
zenstein,  12  S.  W.  198,  199,  52  Ark«  107. 

Am  adja«enti 

Adjacent  distinguished,  see  "Adjacent" 

In  Laws  1893,  c.  73,  art  7,  <  2,  providing 
that  territory  outside  of  limits  of  any  city 
or  town  "adjoining"  thereto  may  be  attsiched 
to  such  city  or  town  for  school  purposes  on 
application  by  a  majority  of  the  electors  of 
such  adjacent  territory,  "adjoining,"  being 
used  in  connection  with  the  word  "adja- 
cent," will  be  held  to  be  used  with  the  same 
meaning,  and  as  so  used  will  be  territory 
contiguous  to,  though  not  necessarily  actual- 
ly touching,  the  limits  of  such  city.  School 
Dlst.  No.  74  V.  Long,  37  P.  601,  603,  2  Okl. 
460  (citing  Territory  v.  Clark  [Okl.]  85  Pac. 
882). 

"Adjoining"  means  close  to  or  near  to; 
contiguous.  The  term  may  be  of  the  same 
meaning  as  "adjacent,"  conveying  the  idea 
merely  of  nearness,  and  not  of  immediate 
proximity.  In  Matthews  v.  Kimball,  66  S. 
W.  651,  653,  70  Ark.  451,  the  Supreme  CJourt 
of  Arkansas  construed  the  provisions  of 
Const,  art  19,  ft  27,  authorizing  special  assess- 
ments for  local  Improvements  In  cities  and 
towns  under  such  regulations  as  may  be  pre- 
scribed by  law,  to  be  based  upon  the  consent 
of  the  majority  In  value  of  the  property 
holders  owning  property  "adjoining"  the  lo- 
cality to  be  affected,  and  holds  that  the  use 
of  the  term  "adjoining"  does  not  limit  the 
power  of  the  municipality  to  make  a  special 
assessment  for  park  purposes  to  the  property 
which  actually  touches  park  grounds.  Mat- 
thews V.  Kimball,  66  S.  W.  651,  653,  70  Ark. 
451. 

As  alons* 

"Adjoining,"  as  used  in  Wag.  St  p.  310, 
{  43,  requiring  every  railroad  to  maintain 
good  and  substantial  fences  on  the  sides  of 
the  road  where  the  same  passes  through, 
along,  or  "adjoining**  inclosed  or  cultivated 
fields  or  uninclosed  prairie  lands,  making 
them  liable  for  damages  caused  by  failure 
to  maintain  such  fences,  is  synonymous  with 
the  word  "along,"  which  is  manifest  from 
the  Immediate  context  and  from  the  use  of 
the  word  "along,"  in  the  same  connection,  in 
a  subsequent  part  of  the  same  section,  without 
the  word  "adjoining**;  both  words  as  used 
imply  contiguity,  or  contact  Walton  v.  St 
Louis,  L  M.  &  S.  Ry.  Co.,  67  Mo.  56,  5& 


As  appertalnias  or  bdonsliis. 

A  deed  conveyed  certain  land,  and  the 
"lands  adjoining,"  which  were  composed  of 
an  island  in  a  stream,  and  separated  from  the 
first  lands  by  the  main  channel.  It  was  held 
that  the  expression  "lands  adjoining**  was 
equivalent  to  the  expression  "and  all  lands 
thereto  appertaining."  The  words  "adjoin- 
ing" and  "appertaining**  are  not  synonymous 
as  descriptive  words  in  a  deed.  "Adjoin"  us- 
ually Imports  contiguity;  "appertaining,** 
use,  occupancy.  One  thing  may  appertain  to 
another  without  adjoining  or  touching  it. 
Proof  that  a  piece  of  land  adjoined  would  not 
be  proof  that  one  appertained  to  the  other. 
Neither  In  literal  meaning  nor  as  used  in 
deeds  are  they  equivalent  Under  the  mles 
of  construction  applicable  to  deeds  In  an 
action  of  trespass,  the  term  "lands  adjoin- 
ing" was  not  to  make  the  grant  extend  be- 
yond the  medium  filum  of  the  main  channel 
of  the  river.  The  term  cannot  be  construed 
literally,  as  there  Is  no  limit  to  "adjoining" 
land.    Miller  v.  Mann,  55  Yt  475,  47& 

Gen.  St  c.  178,  {  46,  prescribing  a  punish- 
ment for  a  person  in  a  house  of  correction 
who  should  escape  from  said  house  or  the 
Inclosed  yard  and  work  shops  "adjoining," 
includes  the  inclosed  yard  belonging  to  the 
house  of  correction,  which  was  situated 
across  the  street  and  cultivated  by  the  con- 
victs as  a  garden,  and  it  Is  not  required  that 
the  yard  shall  be  immediately  connected  with 
the  house  Itself,  for  If  it  Is  a  place  entirely 
devoted  to  the  purposes  of  the  house,  and 
sufficiently  secure  and  suitably  protected 
from  all  persons  without  It  is  "adjoining," 
within  the  meaning  of  the  statute.  Common- 
wealth V.  Curley,  101  Mass.  24,  25. 

As  oontiffiioiis  or  tonoHlns:* 

"Adjoining,**  as  used  In  a  will  devising  all 
testator's  messuage  or  dwelling  house  and 
premises,  with  a  piece  of  land  thereto  "ad- 
joining,** means  contiguous.  Josh  v.  Josh,  6 
0.  B.  (N.  S.)  454,  465. 

In  Act  March  6,  1877,  authorising  rail- 
road corporations  to  condemn  lands  "adjoin- 
ing** their  right  of  way,  "adjoining**  means 
touching  or  in  contact  with,  and  cannot  be 
construed  to  mean  near,  and  the  lands  con- 
demned as  adjoining  the  right  of  way  must 
be  contiguous  to  the  right  of  way.  Akers  v. 
United  New  Jersey  K.  &  Canal  Co.,  43  N.  J. 
Law  (14  Vroom)  110,  112. 

"Adjoining,"  as  used  In  a  conveyance  de- 
scribing property  as  "adjoining"  the  ocean, 
construed  as  meaning  that  the  property  con- 
veyed is  In  actual  contact  with  the  ocean. 
Yard  v.  Ocean  Beach  As8*n,  24  Atl.  729,  731, 
49  N.  J.  Eq.  (4  Dick.)  306. 

Within  the  description  of  a  deed  provid- 
ing that  a  line  shall  run  due  west  a  given 
distance  "adjoining  to  Egg  Harbor  inlet,*^ 
"adjoining"  means  touching.    McCullougb  v 
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Absecom  Breach  Land  &  Improyement  Oo., 
21  AtL  481,  488»  48  N.  J.  Bq.  (3  Dick.)  170, 
187. 

Two  localiUes  that  are  at  eyery  x>olnt 
separated  from  each  other  by  the  Interposi- 
tion of  a  third  would  not,  commonly  or  apt- 
ly, be  described  as  "adjoining."  Village  of 
South  Orange  r.  Whlttingham,  35  Atl.  407, 
408^  68  N.  J.  Law  (29  Vroom)  655. 

"Adjoining,"  as  used  in  a  fire  Insurance 
policy  on  a  frame  mill  building  and  all  addi- 
tions thereto  "adjoining"  and  communicat- 
ing, appropriately  describes  an  addition  built 
onto  the  main  building.  Marsh  v.  New 
Hampshire  Fire  In&  Co.,  40  Atl.  88,  70  N.  H. 
500. 

"The  literal  meaning  of  the  word  'ad- 
joining,* when  used  in  a  contract  or  statute, 
does  not  exclude  all  other  eyidence  of  inten- 
tion and  of  the  subject-matter  inyolyed.  If 
it  is  apparent  it  was  used  in  its  literal  and 
restricted  sense,  or  if  there  is  no  eyidence 
Indicating  its  use  in  a  different  sense,  the 
court  would  not  be  Justified  in  giying  it  some 
other  or  more  comprehenslye  meaning.  In 
a  criminal  statute,  the  meaning  of  'adjoining* 
may  properly  be  determined  by  the  legislatiye 
purpose  requiring  a  strict  construction,  such 
as  was  applied  in  State  y.  Downs,  60  N.  H. 
320.  See,  also,  Rex  y.  Hodges,  Moody  ft  M. 
341.  But  when  it  is  apparent  from  the  con- 
text that  its  literal  meaning  would  defeat 
the  intended  purpose  it  must  be  assumed 
that  the  word  was  used  in  a  different  sense. 
Moore  y.  Phoenix  Fire  Ins.  Co.,  6  Atl.  27,  04 
N.  H.  140,  10  Am.  St  Rep.  384;  Shaw  y.  Mc- 
Gregory,  105  Mass.  96,  100."  Thus  buildings 
within  a  few  feet  of  and  next  to  a  mill  build- 
ing, and  used  in  common  with  it,  are  "addi- 
tions adjoining,"  within  the  terms  of  an  in- 
surance policy.  Marsh  y.  Concord  Mut  Fire 
Ins.  Co..  51  AtL  808,  890,  71  N.  H.  253. 

"Adjoining,"  as  used  in  a  statute  punish- 
ing any  person  for  setting  fire  to  a  building 
"adjoining"  a  dwelling  house,  is  a  synonym 
for  adjacent  to  or  contiguous;  and  where  an 
outbuilding  to  which  the  defendant  set  fire 
did  not  touch  the  dwelling  house,  but  was 
separated  from  it  at  the  base  by  four  inches, 
and  at  the  top  by  about  three  feet,  it  was  not 
adjacent  or  contiguous  to  the  dwelling  house, 
within  the  meaning  of  the  statute.  State  y. 
Downs,  58  N.  H.  320.  321. 

So,  in  Peyerelly  y.  People,  3  Parker,  Or. 
R.  59,  70,  a  warehouse  not  in  contact  with 
an  inhabited  dwelling  but  four  or  five  feet 
distant,  was  held  not  to  be  adjoining  such 
dwelling. 

OnrtUace  or  messiuice  syaoayiiioiu* 

St  1804,  c.  143,  making  it  a  felony  to 
break  or  enter  any  shop  or  office  not  "adjoin- 
ing to  or  occupied  with  a  dwelling  house,"  in 
the  nighttime,  and  steal  therein,  include  all 
shops  and  outhouses  not  so  "adjoining  to 


and  occupied"  as  to  be  taken  as  a  part  of  any 
mansion  or  dwelling  house.  Deyoe  y.  Com- 
monwealth, 44  Mass.  (8  Mete)  816»  327. 

A  deed  conyeyed  a  hotel  "and  land  ad- 
Joining  it,  being  two  or  three  acres,  more  or 
less."  Held,  that  the  words  "lands  adjoining" 
are  not  synonymous  with  "messuage  or  curti- 
lage," and,  even  if  they  were  synonymous, 
would  not  convey  an  island  located  in  a  rivei 
back  of  the  land  on  which  the  hotel  stood. 
Miller  y.  Mann,  55  Vt  475,  479. 

In  a  statute  making  it  burglary  to  break 
into  and  enter  any  building  "adjoining  to  or 
occupied  with  a  dwelling  house"  means 
"something  more  than  adjoining  or  contigu- 
ous"; the  phrase  refers  to  the  common-law 
definition  of  burglary,  and  means  "a  breaking 
into  out  houses  within  the  same  inclosure  ad- 
Joining  to  the  dwelling  and  occupied  as  part 
thereof."  People  y.  McGra,  1  Mich.  N.  P. 
27,  29. 

As  froatlns. 

"Adjoining,"  as  used  in  City  Charter, 
Sp.  Laws  1875,  c.  6,  §  3,  subd.  8,  authorizing 
the  assessment  of  lots  "adjoining'*  side- 
walks built  by  the  city,  construed  to  mean 
contiguous  thereto  or  fronting  thereon;  and 
hence  the  charter  is  not  in  conflict  with  the 
constitution  proyidlng  for  assessment  of 
lands  fronting  on  sidewalks.  Scott  County  y. 
Hinds,  52  N.  W.  523,  524,  50  Minn.  204. 

Laws  1868,  c.  844,  {  3,  authorizing  the 
widening  of  a  street  in  Brooklyn,  and  direct- 
ing the  expenses  of  the  improyement  to  be 
assessed  on  "adjoining  property,"  does  not 
authorize  an  assessment  on  the  property 
which  fronted  on  another  street,  and  which 
was  separated  from  the  ayenue  in  question 
by  the  land  of  others,  but  the  assessment 
must  be  limited  by  property  which  adjoins 
the  avenue,  since  the  word  "adjoin"  in  its 
etymological  sense  means  touching  or  contig- 
uous, as  distinguished  from  lying  near  or 
adjacent,  and  the  same  meaning  must  be  giy- 
en  it  when  used  in  statutes.  In  re  Ward,  52 
N.  Y.  395,  397. 

As  near  or  next  to. 

"Adjoining"  may  mean,  41s  used  in  char- 
ters or  statutes,  near  to  or  next  to.  Truax 
y.  Pool,  46  Iowa,  256,  258. 

In  common  parlance  "adjoining"  is  some- 
times used  for  near;  and  whether  it  was  so 
used  in  a  deed  is  a  question  for  the  Jury, 
where  one  description  in  the  deed  mentions 
the  property  as  adjoining  a  certain  lot,  and 
another  gives  a  different  description.  Mas- 
sey  y.  Belisle,  24  N.  C.  170,  182. 

Separmtion  by  right  of  way  or  street. 

Buildings  are  adjoining  so  as  to  be  sub- 
ject to  a  mechanic's  lien,  even  though  they 
are  divided  by  a  private  way.  Lehmer  y. 
Horton  (Neb.)  93  N.  W.  964,  966  (citing  Pita- 
Patrick  v.  Allen,  80  Pa.  [30  P.  F.  Smith]  292). 
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The  charter  of  a  dock  company,  author- 
izing it  to  purchase  and  hold  any  lands  "ad- 
Joining"  or  near  certain  tracts  of  land  which 
the  corporation  was  authorized  by  its  char- 
ter to  improve,  does  not  authorize  the  dock 
company  to  purchase  and  hold  land  which 
was  separated  from  the  land  mentioned  in 
the  charter  by  a  strip  belonging  to  a  railway 
company,  and  which  was  essential  to  the 
use  of  such  company  for  railway  purposes. 
American  Dock  &  Improvement  Co.  v.  Trus- 
tees for  Support  of  Public  Schools,  39  N.  J. 
Bq.  (12  Stew.)  409,  435. 

"Adjoining  property,"  as  used  in  St. 
1887,  c.  348,  providing  that  a  fence  of  certain 
dimensions,  erected  or  maintained  to  annoy 
the  owners  of  "adjoining  property,"  shall  be 
deemed  a  private  nuisance,  etc.,  means  prop- 
erties where  such  fence  would  be  a  boundary 
fence  betwen  the  two  tracts  of  ground,  and 
does  not  embrace  properties  between  which 
is  a  street  which  separates  the  tracts. 
Spaulding  y.  Smith,  39  N.  B.  189,  162  Mass. 
543. 

ADJOINING  COtTNTT. 

Gen.  St.  1878,  c.  80,  §  23,  authorizing  an 
application  for  a  writ  of  habeas  corpua  in  cer- 
tain cases  to  be  made  to  some  officer  having 
authority,  residing  "In  any  adjoining  coun- 
ty/' authorizes  an  application  for  the  writ 
In  the  nearest  or  most  accessible  county, 
though  It  may  not  be  actually  adjoining. 
Were  the  rule  otherwise,  under  the  conditions 
named  in  the  statute,  the  applicant,  in  case 
there  was  no  one  capable  of  acting  in  the 
counties  actually  adjoining,  would  either  fail 
to  get  the  writ,  or  be  at  liberty  to  go  from 
his  own  county  to  the  remotest  county,  pass- 
ing over  all  the  intervening  courts  and  Judg- 
es. In  re  Doll,  60  N.  W.  607,  608,  47  Minn. 
618. 

ADJOINING  STATES. 

"Adjoin"  means  "to  lie  or  be  next  In  con- 
tact; to  be  contiguous";  so  that  CJode  Civ. 
Proc  §  948,  providing  that  a  transcript  of  a 
Judgment  of  a  justice  of  the  peace  In  an  "ad- 
joining" state  may  be  received  in  evidence  In 
New  York,  authorizes  only  those  of  contig- 
uous states,  and  will  not  be  applicable  to 
Ohio.  Bent  v.  Glaenzer,  40  N.  Y.  Supp.  657, 
658,  17  Misc.  Rep.  509,  570. 

The  definition  of  the  word  "adjoining" 
is  to  lie  or  be  next  to  or  in  contact.  Webst 
Diet;  Grabbe,  Eng.  Synonyms;  Fernald,  Eng. 
Synonyms.  The  state  of  Washington  is  not 
"adjoining"  to  Alaska,  within  the  meaning 
of  that  word  as  used  in  Rev.  St.  §§  601,  637 
[U.  S.  Comp.  St.  1901,  pp.  484,  519],  providing 
for  the  transfer  by  a  district  court  of  a  cause 
in  which  the  Judge  is  interested  to  the  next 
chrcuit  court  for  the  district;  and  if  there  be 
no  circuit  court  therein,  to  the  next  circuit 
court  in  the  state;  and  If  there  be  no  circuit 


court  in  the  state,  to  the  next  circuit  court 
in  an  "adjoining"  state.  Lewis  v.  Johnson 
(U.  S.)  90  Fed.  673,  674. 

ADJOINING  TOWNS; 

"Adjoining,"  as  used  in  a  statute  giving 
Jurisdiction  to  a  Justice  of  the  peace  to  try 
an  action  either  in  the  county  where  the 
plaintiff  resided  or  before  some  justice  of  an- 
other town  in  the  same  county  next  "adjoin- 
ing," should  be  construed  to  mean  that  where 
the  corners  of  four  towns  met  at  one  point 
the  diagonal  towns  adjoined  each  other  at  the 
comer.  Holmes  v.  Garley,  31  N.  Y.  289  (dted 
in  Eldert  v.  Long  Island  Electric  R.  Co.,  61 
N.  Y.  Supp.  186,  188,  28  App.  Div.  451). 

The  words  "adjoining  towns,"  as  used 
in  the  section,  relating  to  the  organization  of 
town  Insurance  companies  by  persons  resid- 
ing in  adjoining  towns,  shall  be  held  to  mean 
not  only  the  towns  Immediately  adjoining 
the  town  In  which  the  business  office  of  the 
corporation  Is  located,  but  the  towns  which 
adjoin  these  also  contiguously,  or  at  their 
comers.    Gen.  St  Minn.  1894,  {  8231. 

ADJOURN-ADJOURNMENT. 

The  word  "adjourn"  means  precisely  the 
same  thing  as  to  postpone,  or  put  off,  or  de- 
lay. BIspham  v.  Tucker,  2  N.  J.  Law  (1  Pen- 
ning.) 253,  254  (citing  Ormsby  County  r. 
State,  6  Nev.  283,  287). 

In  Its  primary  signification  "adjourn" 
means  to  put  off  and  defer  to  another  day 
specified;  but  it  has  also  acquired  the  mean- 
ing of  suspending  business  for  a  time,  defer, 
delay,  and,  when  used  in  reference  to  a  sale 
under  a  Judgment  and  foreclosure  or  any  Ju- 
dicial proceeding,  it  properly  Includes  the  fix- 
ing of  the  time  to  which  the  postponement 
was  made,  and  the  failure  to  specify  at  the 
time  of  the  adjournment  the  day  to  which 
the  postponement  of  the  sale  was  made 
would  Invalidate  the  sale  on  the  day  post- 
poned, unless  the  postponement  was  necessi- 
tated by  the  wrongful  interference  of  the 
defendant  La  Farge  v.  Van  Wagenen  (N. 
Y.)  14  How.  Prac.  54,  58. 

An  "adjournment"  Is  not  more  than  a 
continuance  of  the  session  from  one  day  to 
another,  as  the  word  signifies.  Commission- 
ers before  whom  a  petition  to  divide  a  bor- 
ough into  wards  Is  tried  need  not  give  no- 
tice of  an  adjourned  meeting  when  the  ad- 
journment is  public  and  a  matter  of  con- 
venience, of  which  all  the  parties  must  take 
notice.  In  re  Division  of  Lansford  Borough, 
21  Atl.  503,  504,  141  Pa.  134. 

A  town  meeting  adopted  a  resolution  to 
adjourn  to  another  house  in  the  town,  to 
which  the  officers  and  electors  proceeded, 
and  continued  the  business  of  the  meeting. 
On  contesting  the  validity  of  such  proceed- 
ings it  was  Insisted  that  there  can  be  no 
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adjourDment  of  a  town  meeting,  or  of  the 
meeting  of  any  other  assembly  or  body,  from 
one  hour  to  another  In  the  same  day.  In 
answering  this  objection  the  court  said:  "It 
cannot  be  very  material  whether  the  formal 
suspension  of  or  putting  off  the  business  of 
the  town  meeting  for  a  sufficient  length  of 
time  to  enable  the  presiding  officers  to  go  to 
the  place  selected  was  an  'adjournment'  or 
a  *recess/  or  whether  it  was  called  In  the 
motion  made  and  carried  either  the  one  or 
the  other."  An  ^'adjournment"  is  defined  as 
the  putting  off  until  another  time  or  place. 
People  V.  Martin,  6  N.  Y.  (1  Seld.)  22,  28. 

Of  oovrt. 

The  definition  Is  given  in  Bouvier  as  *'to 
put  off,  to  dismiss  till  an  appointed  day,  or 
without  any  such  appointment"  If  an  ad- 
journment is  liad  without  fixing  any  time 
for  the  subsequent  convening  of  the  court, 
the  law  determines  the  time  to  be  at  the 
beginning  of  the  next  term.  No  person  can 
be  held  to  have  notice  of  the  convening  of  a 
term  of  court  unless  such  notice  is  given  by 
law  or  by  order  of  the  court  To  control  the 
time  at  which  his  court  shall  convene  the 
judge  must  at  each  adjournment  specify  a 
time  certain  as  the  date  when  his  court  will 
again  meet,  or  lose  the  power  to  hold  any 
further  sessions  until  the  time  as  fixed  by 
law.  Irwin  y.  Irwin,  37  Pac.  548,  551,  2  OkL 
180. 

"Webster  says  that  the  word  •adjourn,' 
both  in  England  and  this  country,  is  applied 
to  all  cases  In,  which  public  bodies  separate 
for  a  brief  period  with  a  view  to  meet  again. 
As  applied  to  a  justice's  court,  It  signifies, 
we  tliink,  not  only  that  the  justice  ceases  to 
exercise  his  functions  In  the  particular  case 
for  the  time  being,  but  that  he  and  the  par- 
ties, witnesses,  jurors,  and  officers  In  attend- 
ance separate  from  the  place  of  trial,  so 
that  there  remains  no  court  at  such  place." 
French  v.  Ferguson,  45  N.  W.  817,  818,  77 
Wis.  121. 

The  word  "adjourn,"  as  used  In  statute 
providing  that  justices  of  the  peace  before 
whom  a  suit  is  Instituted  may,  to  prevent 
fraud  or  surprise  or  on  reasonable  cause,  ad- 
journ the  trial  to  any  time  not  exceeding  15 
days  on  return  of  the  summons,  is  used  in 
the  same  sense  as  the  word  "post];)one,"  and 
means  that  the  justice  may  "delay"  or  "put 
off"  the  trial  for  any  time  not  exceeding  15 
days.  Bispliam  v.  Tucker,  2  N.  J«  Law  (1 
Penning.)  253,  254. 

An  adjournment  Is  an  act,  not  a  decla- 
ration. In  the  proper  order  of  procedure  the 
announcement  of  the  crier  of  the  court  pre- 
cedes, and  does  not  follow,  adjournment  It 
is  but  a  proclamation  to  those  in  attendance 
of  the  time  to  which  the  court  intends  to 
adjourn,  and  gives  notice  of  the  formal  act 
of  adjournment  But  adjournment  is  the 
act  of  separation  and  departure,  and  until 


this  had  fairly  taken  place  the  act  is  Incom* 
plete.  Just  as  the  crier  had  finished  an- 
nouncing the  adjournment,  and  the  judges 
had  risen  to  their  feet  but  were  still  on  the 
bench,  the  counsel  being  present,  the  jury  re- 
turned with  their  verdict  which  was  re- 
ceived by  the  court  Held,  that  the  receipt 
of  the  verdict,  whether  objected  to  or  not 
was  good,  and  the  order  to  adjourn  might  be 
recalled.  Person  ▼.  Neigh,  52  Pa.  (2  P.  F. 
Smith)  199,  200. 

There  is  an  obvious  distinction  between 
the  "adjournment"  of  the  court  on  the  first 
day  or  any  subsequent  day  of  the  term  and 
the  adjournment  of  the  term,  in  advance  of 
the  appointed  time,  to  another  day.  In  the 
first  place  the  term  has  already  commenced, 
and  the  effect  of  the  adjournment  is  a  pro- 
longation of  the  term;  In  the  latter  case, 
the  term  being  postponed  by  adjournment 
before  It  commenced,  the  return  day  thereof 
is  also  adjourned,  and  It  dates  its  beginning 
from  the  time  to  which  it  is  adjourned.  So 
a  transcript  of  a  record  required  to  be  filed 
in  the  appellate  court  on  or  before  the  first 
day  of  the  term,  where  the  term  was  ad- 
journed before  such  day  to  a  subsequent 
day,  was  properly  filed  on  the  adjourned  day. 
Wilson  T.  Lott,  5  Fla.  802,  304. 

The  term  "within  thirty  days  from  the 
adjournment  of  the  court"  as  used  In  Civ. 
Code,  §  5539,  providing  that  the  bill  of  ex- 
ceptions shall  be  tendered  to  the  presiding 
judge  within  that  time,  manifestly  means 
from  the  final  adjournment  of  the  term  dur- 
ing which  the  case  was  tried.  Loud  y.  Prit- 
chett  80  S.  B.  870,  871,  104  Qa.  G48. 

Same— Beeess. 

In  Code  Cr.  Proe.  {  415,  providing  that 
the  jury  must  at  each  adjournment  of  the 
court  be  admonished,  "adjournment"  means 
an  adjournment  from  day  to  day  or  for  a 
longer  time,  and  not  a  recess  taken  during  a 
single  day's  session.  An  "adjournment" 
says  Blackstone,  is  no  more  than  a  contin- 
uance of  the  session  from  one  day  to  another, 
as  the  word  Itself  signifies;  and  hence  tak- 
ing a  recess  for  dinner  was  not  an  adjourn- 
ment requiring  an  admonition  to  the  jury. 
Peoper  r.  Draper,  1  N.  Y.  Cr.  It  138,  141. 

The  term  "adjournment"  as  used  In 
Rev.  St  S  8574,  subd.  5,  requiring  a  justice 
of  the  peace  to  enter  every  adjournment  in 
his  docket  cannot  be  construed  to  include  a 
recess  occurring  during  a  trial  of  a  cause. 
French  v.  Ferguson,  45  N,  W.  817,  818,  77 
Wis.  12L 

Of  legiilatiire. 

Const  art.  3,  S  22,  declares  that  if  a  bill 
or  joint  resolution  shall  not  be  returned  by 
the  governor  in  3  days  after  presentation  to 
him  (Sundays  excepted)  it  shall  have  the 
same  force  and  effect  as  If  he  had  signed  it 
unless  the  General  Assembly  by  their  ad* 
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Jonrnment  prevents  its  return.  Held,  that 
the  word  "adjournment,"  as  used  in  such 
article,  meant  an  adjournment  by  the  con- 
current action  of  both  houses  of  the  General 
Assembly.  Gorwin  y.  Comptroller  General, 
6  8.  G.  (6  Rich.)  390.  394. 

"Adjournment,*'  as  used  in  Const  art  6^ 
S  16,  declaring  that  every  order  or  resolution 
in  which  the  concurrence  of  both  houses  of 
the  General  Assembly  may  be  necessary, 
save  on  questions  of  "adjournment,"  shall  be 
presented  to  the  Grovemor  and  approved  by 
him  before  it  shall  take  effect,  means  any 
"continuance  of  the  session  from  one  day  to 
another";  and  hence  a  concurrent  resolution 
extending  the  session  10  days  beyond  the 
time  that  It  would  ordinarily  extend  by  law 
required  the  approval  of  the  governor  to 
render  such  extension  valid.  Trammell  y. 
Bradley,  87  Ark:  374,  379. 

The  term  "adjournment,"  in  the  consti- 
tutional provision  that  if  a  governor  fail  to 
return  a  bill  within  five  days  of  its  receipt 
It  shall  become  a  law,  unless  the  general  ses- 
sion by  adjournment  shall  prevent  its  re- 
turn, means  final  adjournment  at  the  close 
of  the  session,  not  adjournment  for  the  day 
or  for  several  days  during  the  session.  State 
ex  rel.  State  Pharmaceutical  Ass'n  v.  Michel, 
27  South.  565,  567,  52  La.  Ann.  936,  49  L.  R. 
A.21& 

ABJOURNED  BY  OONSENT. 

See  "Consent" 

ADJOURNED  TERBC 

An  "adjourned  term"  is  but  a  continu- 
ation—a part--of  the  regular  term.  Giving 
the  district  court  power  to  hold  an  adjourned 
term  gives  it  power,  not  to  adjourn  from 
day  to  day,  but  to  adjourn  over  a  length  of 
time— over  intervening  obstacles  to  the  hold- 
ing of  court.  In  re  Dossett,  37  Pac.  1066, 
1073,  2  Okl.  369;  Kingsley  y.  Bagby,  41  Pac 
991,  2  Kan.  App.  23. 

An  "adjourned  term"  is  not  an  original 
term.  The  definition  of  the  word  "adjourn" 
precludes  it  There  must  be  either  a  reg- 
ular or  special  term  in  session,  and  the  busi- 
ness of  that  term  delayed,  postponed,  or  put 
off  until  some  more  convenient  time.  This 
more  convenient  time  would  be  an  "ad- 
journed term,"  and  a  continuation  of  the  reg- 
ular term.  Kingsley  y.  Bagby,  41  Pac  991, 
2  Kan.  App.  23. 

The  act  providing  that  courts  of  the 
District  of  Columbia  shall  be  invested  with 
the  same  power  of  holding  "adjourned  ses- 
sions" that  are  exercised  by  the  courts  of 
Maryland  does  not  purport  to  vary  the  char- 
acter of  the  session,  or  make  an  adjourned 
session  a  distinct  session;  and  hence  an  ad- 
journed term  was  a  continuance  of  the  term 
at  which  the  adjournment  was  taken,  and 


did  not  constitute  a  distinct  term.  Mechan- 
ics' Bank  of  Alexandria  y.  Withers,  19  U.  a 
(6  Wheat)  106,  108»  5  L.  Ed.  217. 

The  expression  "adjourned  terms,"  as 
used  in  Acts  1833,  f  1,  providing  that  the 
"Judges  of  the  Supreme  Court  may  hold  'ad- 
journed terms'  of  said  court  for  the  trial  of 
such  cases  as  the  counsel  on  both  sides  there- 
of may  agree  to  set  at  such  adjourned  term," 
manifestly  imports  but  a  continuation  of  the 
previous  term,  and  although  it  is  continued 
for  the  trial  of  the  cause  in  a  particular  di- 
vision it  by  no  means  follows  that  the  power 
of  the  court  over  the  business  which  has 
been  done  and  the  entry  made  is  taken  away. 
It  is  the  same  term  prolonged,  and  although 
prolonged  for  purposes  specified  in  the  order, 
and  although  the  court  as  a  matter  of  Jus- 
tice would  not  take  up  any  cause  not  set  for 
trial  at  such  "adjourned  term,"  yet  as  its 
session  or  term  has  not  finally  closed  it  has 
power  over  its  record  to  make  it  conform 
to  the  truth,  and  see  that  injustice  is  not 
done  by  allowing  an  erroneous  Judgment  to 
stand,  but  should  mero  motu  vacate  it,  and 
set  down  the  cause  for  a  rehearing  at  the 
regular  succeeding  term.  If  the  term  is  not 
closed,  and  the  court  is  still  in  session,  it  is 
not  concluded  by  its  previous  order,  but  has 
power  to  rescind  it  It  is  not  like  the  case 
of  a  special,  distinct  term,  held  after  the 
regular  term  has  been  brought  to  a  final 
close.  In  such  case  the  court  would  be  con- 
cluded by  the  final  adjournment  In  order 
to  conclude  the  court  and  exclude  its  power 
from  the  record  of  the  term,  the  term  must 
have  closed  their  session  by  an  adjournment 
sine  die,  or  by  lapse  of  time,  so  as  to  be 
closed  by  the  coming  on  of  the  regular  term. 
Van  Dyke  y.  State.  22  Ala.  67«  69. 

ADJUDGE. 

See    "Duly    Adjudged";     •TThlng    Ad- 
Judged." 

The  word  "adjudged"  means  ••adjudicat- 
ed," and  "adjudicated"  means  Judicially  de- 
termined; so  that  as  used  in  section  60  of 
the  Code  of  Civil  Procedure,  providing  that  a 
Judgment  shall  not  be  vacated  on  motion  or 
petition  until  it  is  adjudged  that  there  is  a 
valid  defense,  the  word  "adjudged"  means 
Judicially  determined;  and  therefore  a  court 
should  not  set  a  Judgment  aside  until,  after 
a  hearing  of  the  appellant's  evidence,  the 
court  finds  and  decides  that  such  applicant 
has  made  out  a  prima  facie  valid  defense  or 
cause  of  action.  Western  Assur.  Go.  y. 
Klein,  67  N.  W.  873,  874^  48  Neb.  904. 

As  oonyloted. 

The  word  "adjudged,"  as  used  in  Rey. 
at  art  2,  p.  68,  i  1,  declaring  that  every 
person  who  shall  willfully  swear  falsely 
shall,  on  conviction,  be  "adjudged"  guilty  of 
perjury,  and  shall  not  thereafter  be  receiyed 
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as  a  witness  In  any  cause,  is  synonymous 
with  "convicted";  and  hence  a  verdict  find- 
ing one  guilty  of  perjury  does  not  disqualify 
him  as  a  witness  until  sentence  has  been 
pronounced  thereon.  Blaufus  v.  People^  69 
N.  Y.  107,  111,  25  Am.  Rep.  148. 

Jvdsment  of  court  implied* 

The  words  "adjudge,"  "determine,"  and 
"award,"  as  used  by  arbitrators  in  their 
award,  do  not  necessarily  carry  with  them 
the  idea  of  a  Judgment  according  to  law,  so 
as  to  enable  one  of  the  parties  to  have  the 
award  set  aside  for  errors  of  law.  Patton 
V.  Garrett,  21  S.  E.  679,  682,  116  N.  C.  847. 

While  sometimes  used  together  with 
"considered,"  "ordered,"  "determined,"  "de- 
creed," etc.,  as  one  of  the  operative  words  of 
a  final  Judgment,  the  word  "adjudged"  is 
also  applicable  to  Interlocutory  orders  and 
adjudications  of  the  court  It  is  not  synony- 
mous with  "decided,"  "determined,"  etc.  An 
allegation  that  the  court  "adjudged"  that 
defendants  snould  pay,  etc.,  is  not  equivalent 
to  an  allegation  of  the '  rendition  of  judg- 
ment. EdwardB  v.  Hellings,  33  Pac.  799,  99 
Cal.  214. 

Act  March  11,  1862,  {  8,  providing  that 
in  case  a  tax  title  is  "adjudged"  invalid  the 
purchaser  shall  have  the  lien  of  the  state  for 
taxes  chargeable  against  such  property,  etc., 
construed  to  only  mean  a  Judgment  entered 
by  a  court  of  competent  Jurisdiction.  Webb 
y.  Bidwell,  15  Minn.  479,  484  (Gil.  894,  899). 

The  words  "convicted  and  adjudged,"  as 
used  in  Act  May  5,  1892,  c.  60,  §  4,  27  Stat 
25  [U.  S.  Comp.  St  1901,  p.  1820],  providing 
for  the  Imprisonment  and  deportation  of  any 
Chinaman  convicted  and  adjudged  to  be  not 
lawfully  entitled  to  remain  in  the  United 
States,  is  to  be  construed  as  meaning  that  he 
Is  found  by  the  commissioner  to  be  unlaw- 
fully within  the  United  States,  and  does  not 
require  conviction  in  the  courts.  United 
States  V.  Hing  Quong  Chow  (U.  S.)  53  Fed. 
233,  234. 

ADJUDICATE-ADJUDICATION. 

See  "Former  Adjudication";    ••Time  of 
Adjudication." 

Act  March  14,  1844,  {  4,  providing  that 
on  taking  the  bill  as  confessed  on  the  coming 
in  of  the  answers  the  court  shall  proceed  to 
ascertain  and  "adjudicate"  the  rights  and  in- 
terests of  the  parties,  meant  to  determine  in 
the  exercise  of  Judicial  power;  that  is,  a 
solemn  or  deliberate  determination  by  the 
Judicial  power.  It  constituted  a  direction  to 
the  court  to  adjudicate  the  rights  and  in- 
terests of  the  parties  involved  on  the  issues 
made  by  the  pleadings  and  on  the  evidence 
to  be  taken  and  submitted  according  to  the 
usual  methods  of  procedure  In  chancery,  and 
constituted  notlilng  less  than  a  direcUon  to 
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decide  and  decree  what  were  the  respective 
rights  of  the  parties  as  they  might  appear 
from  the  law  and  the  testimony.  There  was 
nothing  in  the  act  requiring  a  court  of  chan- 
cery to  ascertain  what  the  verdict  of  a  Jury 
might  be  on  the  facts,  but  it  merely  requires 
the  court  to  ascertain  and  decide  the  rights 
and  interests  of  the  parties  on  the  evidence 
before  it     Street  v.  Benner,  20  Fla.  700,  713. 

Act  July  8,  1886,  referring  certain  claims 
to  the  court  of  claims  for  adjudication  ac- 
cording to  law  on  the  proofs,  and  requiring 
that  court  to  report  the  same  to  Congress, 
construed  to  require  complete,  final,  and  con- 
clusive Judgment  by  the  court  of  claims. 
United  States  v.  Irwin,  8  Sup.  Ot  1033.  1035, 
127  U.  S.  125,  32  L.  Ed.  99. 

"  •Adjudication'  means  a  solemn  or  de- 
liberate determination  of  an  issue  by  the  Ju- 
dicial power,  after  a  hearing  in  respect  to 
the  matters  claimed  to  have  been  adjudi- 
cated." Where  the  court,  in  a  mandamus 
proceeding  to  reinstate  a  public  servant  after 
wrongful  discharge,  declines  to  try  the  ques- 
tion of  damages,  there  is  not  an  adjudication 
of  such  question  which  will  preclude  a  sub- 
sequent suit  to  recover  the  damages.  Sani 
V.  City  of  New  York,  64  N.  Y.  Supp.  681,  81 
Misc.  Rep.  559. 

••Adjudication,"  as  used  In  relation  to  the 
division  of  property  owned  in  indivision  be- 
tween a  father  and  his  minor  children, 
means  an  assignment  by  Judgment;  the  ad- 
Judging  of  the  ownership  of  all  things  by  a 
court;  and  to  constitute  such  an  adjudica- 
tion something  more  is  required  than  a  recom- 
mendation of  a  family  meeting  that  the  ad- 
judication be  madCj  than  the  appraisement 
of  the  property  by  experts,  and  an  order  of 
the  court  homologating  and  approving  the 
proceedings  of  the  family  meeting.  Succes- 
sion of  Burguieres,  28  South.  883,  885»  104 
La.  46. 

ABJUDICATION  OF  BAHKBITPTOT. 

The  expression  "adjudication  of  bank- 
ruptcy," as  used  in  Rev.  St  |  5069,  providing 
that  when  the  bankrupt  is  bound,  as  drawer, 
indorser,  surety,  bail,  or  guarantor,  on  any 
bill,  bond,  note,  or  other  specialty,  but  his 
liability  does  not  become  absolute  until  after 
the  ••adjudication  of  bankruptcy,"  the  credit- 
or may  prove  the  same  after  such  liability 
becomes  fixed,  means  the  commencement  of 
proceedings  in  bankruptcy,  and  the  proceed- 
ings are  commenced  at  the  time  of  the  filing 
of  the  petition  in  bankruptcy.  In  re  Morse 
(U.  S.)  17  Fed.  Gas.  QiB,  847. 

An  adjudication  of  bankruptcy  is  not  a 
judgment  establishing  a  lien,  but  is  generally 
of  an  opposite  character,  and  usually  op- 
erates to  prevent  the  acquisition  of  liens; 
and  hence  is  not  a  ••judgment,"  as  the  word 
is  used  in  Rev.  St.  828  [U.  S.  Comp.  St.  1901, 
p.  6351,  authorizing  the  clerks  of  the  federal 
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courts  to  make  a  charge  of  15  cents  for  every 
search  for  any  particular  Judgment  or  other 
lien  required  hy  statute  to  be  made.  In  re 
Clerk's  Charges  (U.  S.)  5  Fed.  440,  442. 

An  "adjudication  of  bankruptcy"  is  a  cer- 
tificate or  order  made  by  an  authorized  offi- 
cer to  the  effect  that  the  petitioner  became 
a  bankrupt  by  the  filing  of  his  petition.  In 
re  Patterson  (U.  S.)  18  Fed.  Cas.  1315, 1318. 

"Adjudication,"  as  used  in  the  bankrupt- 
cy act,  shall  mean  the  date  of  the  entry  of  a 
decree  that  the  defendant,  in  a  bankruptcy 
proceeding,  is  a  bankrupt,  or,  if  such  decree 
is  appealed  from,  then  the  date  when  such 
decree  Is  finally  confirmed.  U.  S.  Comp.  St 
1901,  p.  3418. 

ABJUDICATION  OF  INSOLVENCY. 

A  "petition  In  insolvency"  and  an  "ad- 
judication of  insolvency"  are  two  entirely 
and  essentially  different  things.  There  can 
be  no  adjudication  of  insolvency  without  a 
petition,  either  voluntary  or  Involuntary;  but 
there  may  be  a  petition  without  an  adjudi- 
cation. While  it  is  true  that  the  relation  re- 
lates back,  for  certain  purposes,  to  the  date 
of  the  petition,  yet  the  two  things  are  dis- 
tinct events,  that  may  happen  after  a  con- 
siderable interval  of  time.  Wages  earned 
within  three  months  anterior  to  a  petition 
for  Insolvency  do  not  come  within  Code,  art. 
47,  S  15,  giving  preference  to  wages  contracted 
not  more  than  three  months  anterior  to  an  ad- 
judication of  insolvency.  Roberts  y.  Edle,  86 
Atl.  820,  822,  85  Md.  181. 

ADJUST. 

"Adjust"  Is  to  settle  or  bring  to  a  satis- 
factory state,  so  that  parties  will  agree  in 
the  result,  as  to  adjust  accounts.  Flaherty 
V.  Continental  Ins.  Co.,  46  N.  Y.  Supp.  934, 
035,  20  App.  Dlv.  275,  277.  Nevertheless  the 
constitutional  provision  making  It  the  duty 
of  the  state  auditor  "to  adjust  claims"  did 
not  authorize  him  to  issue  a  warrant  for  the 
full  sum  as  called  for  In  an  act  of  the  Legis- 
lature appropriating  a  certain  amount  for 
the  relief  of  a  county  to  reimburse  it  for  ex- 
penses Incurred  in  a  murder  trial.  State  v. 
Moore,  59  N.  W.  755,  75S,  40  Neb.  854,  25 
L.  IL  A.  774. 

To  "adjust"  an  unliquidated  claim  is  to 
determine  what  is  due;  to  settle;  to  ascer- 
tain; and  when  losses  under  policies  of  in- 
surance are  adjusted  they  are  ascertained  or 
determined.  Miller  v.  Consolidated  Patrons* 
A;  Farmers'  Mut  Ins.  Co.,  84  N.  W.  1049, 
1050,  113  Iowa,  211  (citing  Ruthven  ▼.  Ameri- 
can Fire  Ins.  Co.,  102  Iowa,  550,  71  N.  W. 
574). 

To  "adjust"  an  unliquidated  claim  is  to 
determine  what  is  due.  and  such  definition 
is  applicable  to  losses  arising  imder  policies 
of  insurance;   hence  a  person  authorized  to 


"adjust"  a  claim  under  an  insurance  policy 
has  power  to  determine  what  is  due,  and  set- 
tle or  bring  to  a  satisfactory  state,  so  that 
the  parties  are  agreed  in  the  result,  and  may 
waive  formal  proofs.  Ruthven  v.  American 
Fire  Ins.  Co.,  71  N.  W.  574,  578,  102  Iowa. 
550. 

"Adjust,"  as  used  in  Act  March  10,  1871, 
§  7,  providing  that  the  state  board  of  equali- 
zation shall  thereupon  proceed  "to  adjust"  and 
equalize  the  aggregate  valuation  of  the  prop- 
erty of  each  one  of  the  railroad  companies 
liable  to  taxation,  means  to  fit,  to  make  a^ 
curate,  or  to  determine  the  exact  relatioD 
which  the  property  bears  to  a  money  stand- 
ard, and  requires  the  court  to  determine,  on 
comparison  of  the  extent  and  amount  of  the 
business  of  one  railroad  company  with  an- 
other, whether  any  have  assumed  a  higher  or 
smaller  standard  of  valuation  than  the  otb- 
ers.  Washington  County  ▼.  St  Louis  &  I. 
M.  R.  Co.,  58  Mo.  372,  376. 

The  distinction  between  adjusting  the 
amount  of  damages  done  by  a  fire  and  the 
sum  for  which  the  Insurance  company  is  li- 
able is  very  apparent  In  the  first  place, 
there  would  be  a  recognition  of  the  extent  of 
the  damage  done  by  the  fire;  in  the  latter,  a 
recognized  liability,  properly  adjusted  by  the 
parties;  but  the  mere  fixing  of  the  amount  of 
loss  by  the  fire  is  not  of  Itself  an  admission 
on  the  part  of  the  insurer  that  any  liability 
existed  against  it  upon  such  policy,  and  does 
not  raise  an  implied  promise  to  pay.  WU- 
^oughby  V.  St  Paul  German  Ina.  Co^  68 
Minn.  373,  875,  71  N.  W.  272. 

As  agreement  to  pay* 

"Within  certain  limitations  In  ordinary 
use,  the  words  'adjust  and  settle'  have  dif- 
ferent meanings.  They  are  not  infrequently 
used  in  the  sense  of  pay;  they  are  synony- 
mous, and  in  some  of  their  uses  are  equiva- 
lent to  fixing,  to  arrange;  in  others,  to  deter- 
mine, to  establish,  to  regulate.  80  that  under 
an  agreement  that  if  a  committee  did.  not  set- 
tle and  adjust  a  claim,  defendant  would  "ad- 
just" it  a  finding  by  arbitrators  that  defend- 
ant agreed  to  pay  will  not  be  disturbed. 
Lynch  y.  Nugent  46  N.  W.  61,  63,  80  Iowa, 
422. 

Unliquidated  demands  implied* 

Const  art  4,  {  18,  requires  that  the 
comptroller  shall  "adjust  and  settle"  all  pub- 
lic accounts  and  demands,  except  grants  and 
orders  of  the  General  Assembly.  Held,  that 
since,  with  regard  to  liquidated  demands,  tbe 
word  "adjust"  would  be  synonymous  with 
"settle,"  and  would  therefore  be  unnecessary, 
and  render  the  sentence  tautological,  such 
word  must  be  construed  to  refer  to  unliqui- 
dated claims,  and  as  so  used  require  the 
comptroller  to  adjust  between  the  parties  un- 
liquidated demands  against  the  state,  in 
which  he  is  requii*ed  to  use  his  discretion 


ADJUSTABLE  DOCK 


195 


ADMINISTEB 


and  judgment ;  and  the  word  "settle**  apply- 
ing to  demands  liquidated,  and  requiring  the 
payment  of  such  claim.  State  y.  Staub,  23 
Atl.  924,  927,  928.  61  Conn.  553. 

AB JIT8TABI.E  DOCK. 

A  contract  to  construct  an  "adjustable 
dock*'  does  not  require  a  dock  which  is  auto- 
matically adjustable,  but  one  which  is  ad- 
justable by  cutting  away  and  filling  in  its 
gates  80  that  they  will  conform  to  the  con- 
tour of  the  hull  of  the  vessel;  especially 
where  the  term  is  treated  as  a  technical  one, 
and  the  experts  agree  upon  that  definition  of 
it.  International  Bow  &  Stern  Dock  Ca  v. 
United  States  (17.  S.)  60  Fed.  523,  527. 

ABJXT8TER. 

An  "adjuster**  is  one  who  determines  the 
amount  of  a  claim,  as  a  claim  against  an 
insurance  company.  First  Nat  Bank  y. 
Manchester  Fire  Assur.  Co.,  66  N.  W.  136, 
138.  64  Minn.  96. 

An  adjuster  is  a  person  who  makes  any 
adjustment  or  settlement  so  that  an  insur- 
ance adjuster  would  be  empowered  and  au- 
thorized to  adjust  and  settle  a  loss,  and  his 
authority  would  be  suificient  to  enable  him 
to  take  any  and  every  step  which  he  deemed 
necessary  or  proper  to  facilitate  an  adjust- 
ment; hence  a  declaration  that  the  company 
will  not  pay  the  claim  Is  binding  on  the  com- 
pany. Flaherty  v.  Continental  Ins.  Co.,  40 
N.  Y.  Supp.  934,  936,  20  App.  Div.  275. 

The  "adjuster"  of  a  fire  Insurance  com- 
pany, as  to  the  settlement  of  losses,  is  the 
representative  of  the  company,  and  his  acts 
are  the  acts  of  the  company.  Roberts  v.  In- 
surance Company,  72  S.  W.  144^  145,  94  Mo. 
App.  142. 

ADJirSTMIINT. 

See  "Final  Adjustment"* 

In  Insiiranoe. 

Ordinarily  an  "adjustment  of  loss**  In 
fire  insurance  Is  equivalent  to  a  promise  to 
pay  the  loss  so  determined;  for  ordinarily 
an  adjustment  implies  a  liability  for  the  loss 
and  consequent  promise  to  pay.  But  an  ad- 
justment does  not  necessarily  imply  liability, 
and  accordingly  It  may  be  made  under  a 
reservation  of  the  question  of  liability.  An 
adjustment  made  subject  to  the  terms  and 
conditions  of  the  policy,  which  relieves  the 
insurer  from  liability  in  case  certain  condi- 
tions or  stipulations  are  not  fulfilled  by  the 
insured,  means  simply  that  the  company  will 
pay  the  loss  as  fixed  under  the  terms  and 
conditions  of  the  policy.  If  under  them  the 
insured  is  entitled  to  payment  Whipple  v. 
North  British  &  Mercantile  Fire  Ins.  Co.,  11 
R.  I.  139,  140  (cited  in  Fournier  v.  German- 
American  Ins.  Co.,  49  Atl.  98,  99,  23  R.  I.  36). 


In  the  law  of  insurance,  "adjustment** 
means  to  settle  or  bring  to  a  satisfactory 
state,  so  that  the  parties  are  agreed  in  the 
result  The  preliminary  proofs  are  to  be 
acted  on  by  negotiation,  by  statements  on 
the  one  side,  demands  for  correction  or  addi- 
tion on  the  other,  by  compliance  with  such 
request,  until  the  parties  agree.  If  they  do 
not  agree,  there  is  not  an  adjustment  City 
of  New  York  v.  Hamilton  Fh:e  Ins.  Co.,  89  N. 
Y.  45,  47,  10  Am.  Dec.  400. 

The  term  "adjustment**  in  a  marine  poli- 
cy, providing  that  the  loss  shall  be  paid  sixty 
days  after  proof  and  adjustment  thereof,  im- 
plies that  the  loss  has  been  adjusted  between 
the  parties,  and  does  not  contemplate  a  state- 
ment made  by  the  person  employed  by  the 
assured  alone,  though  he  may  be  called  by 
himself  and  by  them  an  adjuster.  Taber  y. 
China  Mut  Ins.  Co.,  131  Mass.  239,  251. 

Where  in  an  insurance  policy  the  sum  to 
be  paid  as  indemnity  in  case  of  losses  is  not 
fixed  in  the  contract  but  is  left  open  to  be 
proved  by  the  claimant  or  to  be  determined 
by  the  parties,  this  determination  is  called 
an  "adjustment"  of  the  loss.  Fire  Ins.  Ass*n 
V.  Miller  (Tex.)  2  Willson,  Civ.  Cas.  Ct  App. 
S332. 

In  maeliiiies.. 

In  a  claim  for  a  patent  an  "adjustment** 
of  the  retractile  force  of  an  automatic  circuit 
breaker,  "adjustment"  was  construed  to 
mean  the  "mechanical  means  of  making  the 
adjustment."  Page  v.  Holmes  Burglar 
Alarm  Telegraph  Co.  (U.  S.)  1  Fed.  804,  319. 

ADJUTAGE. 

An  "adjutage**  is  a  tube,  conical  in  form, 
intended  to  be  applied  to  an  aperture  through 
which  water  passes,  whereby  the  fiow  of  the 
water  is  greatly  increased.  Schuylkill  Nay. 
Co.  V.  Moore  (Pa.)  2  Whart  477,  492. 

ADMINISTER. 

Drag,  llqnor,  or  poison. 

The  primary  definition  of  the  word  "ad- 
minister" is  to  give.  The  word  is  not  a  word 
having  a  strict  legal  and  technical  import 
It  is  a  word  in  general  use,  with  a  commonly 
accepted  meaning,  and  where  a  person  is 
charged  with  administering  noxious  medicine 
it  is  the  same  as  charging  him  with  giving 
such  medicine.  State  v.  Jones  (Del.)  53  Atl. 
858,  861. 

"Administering  is  defined  to  be  giving, 
dispensing;  hence,  where  defendants  furnish- 
ed and  gave  liquor  to  a  woman,  even  though 
at  one  time  she  asked  for  It,  they  were  guilty 
of  administering  liquor  within  a  statute  mak- 
ing it  rape  to  have  carnal  knowledge  of  wo- 
man by  administering  any  liquid  which  shall 
prevent  resistance."  People  y.  Quiu  (N.  Y.) 
50  Barb.  128,  134. 
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Within  the  provision  that  whoever  pre- 
scribes or  administers  to  any  pregnant  wo- 
man»  or  to  any  woman  who  he  supposes  to  be 
pregnant,  any  drug,  medicine,  or  substance 
whatever,  with  intent  to  procure  a  miscar- 
riage of  such  woman,  shali,  if  the  woman 
miscarries  and  dies  In  consequence  thereof, 
be  fined,  etc.,  the  word  ''administer**  does  not 
signify  merely  the  manner  of  administering 
the  drug,  medicine,  or  substance,  but  It  has 
a  wider  meaning.  Among  the  definitions  of 
the  word  are  the  following:  To  furnish,  to 
give,  to  administer  medicine;  to  direct  or 
cause  to  be  taken;  to  supply,  furnish,  or  pro- 
vide with;  and,  as  used  In  said  section,  the 
word  "administer"  was  clearly  Intended  to 
cover  the  whole  ground  named,  making  It  an 
offense  to  give,  furnish,  supply,  provide  with, 
or  cause  to  be  given,  furnished,  supplied,  or 
provided  or  taken  any  such  drug,  medicine, 
or  substance,  etc.  McCaughey  r.  State,.  59  N. 
BL  169,  170,  156  Ind,  41. 

A  statement  charging  a  woman  with 
"administering"  to  her  daughter  "pills  to 
drive  off  a  child,"  in  their  natural  meaning 
charges  her  with  attempting  to  procure  an 
abortion  on  her  daughter.  This  is  the  natural 
import  of  the  words  spoken,  and  they  convey 
to  the  minds  of  ordinary  persons  the  charge 
of  a  crime.  Fllber  v.  Dautermann,  26  Wis. 
518,  520. 

Gr.  Act,  8 1»  making  the  felonious  adminis- 
tering of  poison  criminal,  construed  to  Include 
the  act  of  compelling  a  person  to  take  poison 
by  acts  of  violence.  "Neither  deception  nor 
breach  of  confidence  is  a  necessary  ingredient 
in  the  act  It  matters  not  whether  the  poi- 
son be  put  into  the  hand  or  into  the  stomach 
af  the  party  whose  life  is  to  be  destroyed  by 
it.  If  the  poison  reaches  the  stomach  or  body 
of  the  deceased  and  does  its  work  of  death 
there.  It  is  immaterial  whether  force  or  fraud 
was  the  means  by  which  the  guilty  agent  ef- 
fected his  object  We  think  counsel  are 
wrong  in  assuming  that  the  word  *admiiiis- 
ter*  always  and  necessarily  Implies  service. 
If  it  does,  it  often  implies  service  to  a  very 
unwilling  master.  Such  Is  the  case  when  the 
law  Is  administered  to  a  criminal.  The  word 
'minister*  is  said  to  be  derived  from  the  same 
root  as  the  Latin  word  'manus' — tbe  hand. 
Btymologically,  therefore,  the  word  "admin- 
ister** would  seem  applicable  to  anything  that 
could  be  done  by  the  hand  to  or  for  another." 
Blackburn  v.  State,  23  Ohio  St  146,  162. 

In  2  Rev.  St  666,  §  37,  making  it  a  felony 
to  administer,  or  cause  and  procure  to  be  ad- 
ministered, any  poison  to  any  human  being 
with  intent  to  kill,  "administer"  will  be  con- 
strued to  embrace  every  mode  of  giving  it  or 
causing  It  to  be  taken,  as  putting  poison  in 
bread  which  was  so  placed  that  It  would  be 
taken  by  the  intended  victim.  La  Beau  y. 
People,  34  N.  Y.  223-233. 

In  2  Rev.  St.  666,  §  87,  providing  that  ev- 
ery person  who  shall  be  convicted  of  having 


administered  any  poison  to  any  human  being 
with  intent  to  kill  such  being,  and  which 
shall  have  been  actually  taken  by  such  be- 
ing, whereof  death  shall  not  ensue,  shall  be 
punishable  by  imprisonment  for  not  less  than 
10  years,  "administer"  means  to  direct  and 
cause  medicine  to  be  taken;  and  placing  poi- 
son in  coffee  which  was  Intended  for  immedi- 
ate use,  and  which  was  immediately  used, 
was  an  administering  witMn  the  meaning  of 
the  statute.— Le  Beau  v.  People  (N.  Y.)  83 
How.  Prac.  66»  69. 

Acts  1855,  p.  28,  f  4,  providing  that  if 
any  person  who  shall  "administer  poison"  to 
another,  with  Intent  to  deprive  him  or  her  of 
life,  shall  be  deemed  guilty  of  a  felony,  con- 
strued not  satisfied  by  an  attempt  to  "admin- 
ister poison**  by  putting  it  in  food,  but  to  re- 
quire that  the  poison  be  taken  into  the  stom- 
ach.   Sumpter  y.  State,  11  Fla.  247,  256. 

Administering  of  drugs  contrary  to  a 
statute  prohibiting  such  act  is  shown  by  evi- 
dence that  defendant  procured  the  drug  and 
mailed  it  to  another,  who  took  the  drug  in 
pursuance  of  defendant's  advice,  though  the 
drug  was  mailed  in  a  different  state  than  the 
place  in  which  it  was  taken.  State  y.  Mor- 
row, 18  S.  E.  853,  859,  40  S.  O.  221. 

"Administering,"  as  used  in  Act  Feb.  10^ 
1887,  providing  that  the  act  shall  not  be  con- 
sidered to  prevent  regularly  licensed  and 
practicing  physicians  from  "administering** 
certain  prohibited  liquors  whenever  they 
deem  it  necessary,  means  to  give  as  a  dose, 
to  direct  or  cause  to  be  taken  as  medicine; 
and  the  giving  by  the  physician  of  an  order 
for  a  quart  of  whisky  on  a  drug  store  in 
which  he  himself  was  a  partner,  without 
more,  is  not  the  administering  of  medicine, 
but  an  illegal  sale  of  spirituous  liquors.  Brin- 
son  y.  State,  8  South.  527,  528,  89  Ala.  105. 

Estate. 

See  "Fully  Administered":  ''Not  Admin- 
istered." 

An  administrator's  bond,  conditioned  that 
he  should  well  and  faithfully  "administer,*' 
meant  to  fulfill  the  functions  and  perform 
the  duties  of  an  administrator.  Lanier  y.  Ir- 
vine, 21  Minn.  447,  448. 

The  word  "administer,"  as  used  in  a 
bond  given  by  an  executor  conditioned  that 
he  would  faithfully  "administer"  the  estate, 
means  the  collection  of  moneys  due  the  es- 
tate and  the  raising  of  money  to  pay  clalmB 
due  from  it  Sparhawk  y.  Buell's  Adm*r»  9 
Vt  41,  56. 

In  an  executor*s  bond  conditioned  that  he 
will  faithfully  administer  the  estate  of  the 
testator,  the  word  "administer  implies  no 
more  than  a  faithful  discharge  of  the  duties 
of  the  executor  in  relation  to  those  having 
claims  against  the  estate,  and  implies  no  ob- 
ligation to  pay  those  entitled  to  distribution. 
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Moore  t.  Waller's  Heirs,  8  Ky.  (1  A.  K. 
Marsh.)  488,  491;  Barbour  y.  RobertsoD's 
Heirs,  11  Ky.  (1  Lltt.)  93,  95. 

An  executor's  bond,  requiring  him  to 
well  and  truly  "administer"  an  estate,  con- 
strued to  include  the  duty  to  pay  over  to  a 
legatee  for  life  personal  property,  and  the 
interest  and  dividends  received  thereon  by 
the  executor.  Sanford  t.  Gllman,  44  Conn. 
461,464. 

A  will  providing  that  the  executors  nam- 
ed in  the  will,  or  those  "administering"  on 
testator's  estate,  should  hold  a  fund  in  trust 
for  certain  purposes,  means  the  administrator 
with  the  will  annexed,  appointed  after  the 
death  of  the  executors  named.  In  re  Baker 
(N.  Y.)  26  Hun,  626,  631. 

Within  Gen.  St  1899,  {  5583,  providing 
that  when  a  person  shall  be  imprisoned  un- 
der a  sentence  of  imprisonment  for  life,  his 
estate,  property,  and  effects  shall  be  "admin- 
istered" as  if  he  were  naturally  dead,  by  the 
use  of  the  word  "administered"  it  was  the 
intention  of  the  lawmakers  to  restrict  the  ad- 
ministration to  the  control  and  disposition  of 
personal  property  for  the  benefit  of  creditors, 
to  the  end  that  all  debts  of  the  convict  may 
be  speedily  paid,  administration  having  re- 
lation to  personal  property,  and  only  where 
the  personalty  is  sufficient  in  value  to  pay 
the  debts  of  the  decedent  does  the  adminis* 
trator  exercise  any  control  over  the  real  es- 
tate; and  hence  in  such  imprisonment  the 
descent  of  the  real  property  of  the  prisoner 
is  not  cast  upon  his  heir&  Smith  v.  Becker, 
64  Pac.  70,  62  Kan.  541. 

The  assets  of  an  estate  are  not  regarded 
as  administered  until  they  have  been  collect- 
ed and  applied  as  required  by  law  or  the  will 
of  the  testator.  American  Surety  Co.  ▼.  Piatt 
(Kan.)  72  Pac.  775,  776  (citing  Slagle  v.  Bn- 
trekin,  10  N.  B.  675,  676,  44  Ohio  St.  637). 

Where  money  belonging  to  an  estate  was 
mixed  by  the  administrator  with  his  own 
funds  and  converted  by  him,  it  was  thereby, 
technically  speaking,  administered,  and  could 
not  be  recovered  by  an  administrator  de  bo- 
nis non,  who  was  entitled  only  to  such  goods 
as  remained  unadmlnistered  in  specie,  which 
would  Include  money  received  by  the  former 
administrator  In  his  character  as  such  and 
kept  by  itself.  Reed  v.  Hume,  70  Pac  998, 
1000,  25  Utah,  248. 

ADMINISTRATION. 

See  "Ancillary  Administration**;  'T)ue 
Administration";  "Due  Administration 
of  Justtce**;  "Letters  of  Administra- 
tion" ;  "Special  Administration." 

''The  administration  of  government 
means  the  practical  management  and  direc- 
tion of  the  executive  department,  or  of  the 
public  machinery  or  functions,  or  of  the  op- 
erations of  the  various  organs  of  the  sover- 


eign. The  term  'administration'  is  also  con- 
ventionally applied  to  the  whole  class, of  pub- 
lic functionaries,  or  those  in  charge  of  the 
management  of  the  executive  department" 
People  ▼.  Salsbury  (Mich.)  96  N.  W.  936,  941. 

"Administration"  is  the  act  of  adminis- 
tering or  conducting  the  office,  and  in  connec- 
tion with  the  courts  is  the  execution  of  the 
powers  and  duties  of  the  courts  named — ^the 
administering  of  the  laws  by  those  courts  In 
their  application  to  particular  persons  or 
casea    Wenzler  ▼.  People,  68  N.  Y.  516,  686. 

An  "administration"  is  defined  to  be  a 
change,  alteration,  or  conversion  of  the  goods 
of  a  testator  or  intestate.  Gregory  y.  Harri- 
son, 4  Fla.  56,  57. 

"Administration,"  as  used  with  refer- 
ence to  the  estate  of  a  deceased  person,  'is  a 
very  comprehensive  term,  and  means  the  set- 
tlement of  an  estate,  whether  by  an  admin- 
istrator or  an  executor."  Grow  y.  Hubard, 
62  Md.  560,  566. 

The  term  "administration,"  as  used  in 
Revision  1860,  f  2857,  providing  that  adminis- 
tration shall  not  be  originally  granted  after 
the  lapse  of  five  years  from  the  death  of  dece- 
dent, or  from  the  time  his  death  was  known 
in  case  he  died  out  of  the  state,  means  '*the 
management  of  the  estate  of  a  decedent,  and 
expresses  the  jurisdiction  assumed  by  the 
proper  probate  court  over  it  This  Jurisdic- 
tion is  assumed  by  the  appointment  of  the 
administrator;  when  that  is  done,  adminis- 
tration Is  said  to  have  been  granted.  It  does 
not  refer  simply  to  the  act  of  appointment 
of  the  administrator,  although  that  act  is  in- 
cluded in  the  thought  expressed."  Crossan 
y.  McCrary,  37  Iowa,  684.  685. 

When  used  with  reference  to  the  duties 
of  an  administrator  in  chief,  the  term  "ad- 
ministration" includes  more  than  the  collec- 
tion of  assets  and  the  payment  of  debts  and 
legacies  and  distribution  to  the  next  of  kin, 
and  involves  anything  which  may  be  done 
rightfully  in  the  preservation  of  the  assets 
of  the  estate,  and  which  may  be  done  legal- 
ly by  the  administrator  In  his  dealings  with 
creditors,  distributees,  or  legatees,  or  which 
may  be  done  by  them  in  securing  their  rights. 
Martin  v.  EUerbe's  Adm'r.  70  Ala.  326.  339. 

Administration  of  assets  implies  such  a 
complete  disposition  of  them  as  not  only  to 
collect  them  from  the  debtor  of  the  estate.  If 
they  are  in  that  condition,  but  finally  to 
place  them  In  the  hands  of  the  creditor,  lega- 
tee, or  distributee  to  whom,  after  undergoing 
a  process  of  administration,  they  finally  be- 
longed. Walton  y.  Walton  (N.  Y.)  4  Abb. 
Dec  512,  518. 

Const  art  4,  in  providing  that  probate 
courts  shall  have  Jurisdiction  in  all  "matters 
testamentary  and  of  administration,"  meant 
matters  appertaining  to  proceedings  in  an  or- 
phans' court  in  supervising  and  directing  ex- 
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ecutors  and  administrators  in  the  discharge 
of  their  duties,  and  did  not  confer  on  the  pro- 
bate coui't  Jurisdiction  of  an  action  to  parti- 
tion the  land  of  a  deceased  person  among  his 
heirs  without  sale.  Herndon  y,  Moore,  18  S. 
O.  339,  351. 

Cvratoriliip  diBtinKiilBhed* 

A  "cnratorship"  differs  from  an  "admin- 
istration" in  that  the  latter  continues  in  full 
force  until  a  final  settlement  occurs,  and 
meanwhile  the  executor  or  administrator  rep- 
resents the  heirs  and  creditors  of  the  dece- 
dent, but,  when  the  minor  comes  of  age,  the 
event  terminates  the  curatorshlp  as  to  all 
things  except  the  settlement  between  the 
minor  and  the  Incumbent  curator.  State  ex 
rel.  Scott  V.  Greer,  74  S.  W.  881,  883, 101  Mo. 
App.  669. 

ABMINISTRATIVE. 

The  function  of  the  election  board  of  a 
town  in  receiving  votes  and  announcing  the 
result  is  "administrative."  People  v.  Austin, 
46  N.  y.  Supp.  526,  527,  20  App.  Div.  1. 

An  "administrative  officer"  is  frequently 
classed  as  a  ministerial  officer,  and  vice 
versa.  And.  Law  Diet  defines  "administra- 
tive" to  mean  to  dispose,  direct  the  applica- 
tion of,  as  to  administer  the  law.  Bouvier 
speaks  of  "administrative"  as  synonymous 
with  "executive";  a  ministerial  duty;  one  in 
which  nothing  is  left  to  discretion.  People 
T.  Salsbury  (Mich.)  96  N.  W.  936^  940. 

ADMINISTRATOR. 

See  "Ancillary  Administrator";  "De  Fac- 
to Administrator";  "Foreign  Execu- 
tors and  Administrators";  "General 
Administrator";  "Special  Administra- 
tor." 

An  administrator  "is  a  person  lawfully 
appointed  to  manage  and  settle  the  estate  of 
a  deceased  person  who  has  left  no  executor." 
Smith  V.  Gentry,  16  Ga.  31,  32. 

Administrators  receiving  their  appoint- 
ment from  the  court  are  officers  of  the  courts 
whose  appointment  they  bear.  Rothschild 
V.  Hasbrouck  (U.  S.)  65  Fed.  283,  285. 

An  executor  or  administrator  is  to  a 
certain  extent  an  officer  of  the  law,  clothed 
with  a  trust  to  be  performed  under  pre- 
scribed regulations.  Shewell  v.  Keen  (Pa.) 
2  Whart.  332,  339,  30  Am.  Dec.  266;  Pace  v. 
Smith,  57  Tex.  555,  558. 

"Administrators,  executors,  and  guard- 
ians" are  quasi  public  trustees,  with  duties 
prescribed  by  law,  which  every  one  is  obliged 
to  know,  and  notice  of  whose  character  is 
notice  of  the  limitation  of  their  power.  In 
re  Hinds*  Estate,  38  AU.  599,  601,  183  Pa. 
260. 


An  administrator  Is  a  person  to  whom 
letters  of  administration — that  is,  an  au- 
thority to  administer  the  estate  of  a  de- 
ceased person — has  been  granted  by  the  prop- 
er court  "An  administrator  takes  only  such 
powers  as  are  conferred  by  law,  and  those 
who  deal  with  him  have  notice  of  his  du- 
ties and  powers  and  of  all  limitations  there- 
on. He  is  merely  an  agent  or  trustee  acting 
immediately  under  the  direction  of  the  law 
regulating  his  conduct  and  defining  his  au- 
thority. CJollamore  v.  Wilder,  19  Kan.  67, 
78;  LaCTerty  v.  People's  Sav.  Bank,  43  N. 
W.  34,  36,  76  Mich.  35. 

An  administrator  of  an  insolvent  estate 
must  be  regarded  as  being  emphatically  the 
representative  of  the  creditors,  and  it  is  his 
duty  to  take  possession  of  all  the  estate,  to 
the  exclusion  of  the  heirs,  and  apply  it  to 
the  payment  of  the  debts.  Starr  y.  Estey, 
45  Atl.  590,  69  N.  H.  619. 

An  administrator,  under  a  statute  au- 
thorizing him  in  certain  contingencies  to  take 
possession  of  real  estate,  is  virtually  but  the 
agent  of  the  owners  to  care  for  the  estate, 
collect  rent,  and  do  other  acts  for  their  ben- 
efit under  the  direction  of  the  court.  The 
devolution  of  the  title  is  in  no  way  inter- 
rupted or  affected  thereby,  nor  by  his  right 
to  sell  or  mortgage  for  the  payment  of  debts, 
:  and  each  may  transfer  a  definite  portion  sub- 
ject thereto.  Herriott  v.  Potter,  89  N.  W. 
91,  92.  115  Iowa,  648. 

The  word  "administrator"  is  descriptive 
only  of  the  person  who  has  taken  upon  him- 
self the  responsibilities  of  administering  the 
estate  of  a  deceased  person.  As  to  the  prop- 
erty of  the  deceased,  the  administrator  stands 
in  his  place,  to  dispose  of  it  as  the  law  di- 
rects. When  the  heirs  or  creditors  desire  to 
reach  it,  it  can  be  done  only  through  him- 
self, and,  whenever  it  is  found  that  a  dev- 
astavit has  been  committed,  his  own  prop- 
erty can  alone  be  reached  through  the  same 
channel.  So  that  he  is  the  common  medium 
through  which  his  effects  and  those  of  the 
deceased  are  accessible  to  the  parties  who 
are  legally  interested  therein.  Therefore  the 
subtle  distinctions  in  which  the  administra- 
tor and  the  person  who  bears  that  title  are 
treated  as '  two  separate  legal  entities  are 
the  mere  Inventions  of  astute  and  ingenious 
lawyers,  that  embarrass  rather  than  facili- 
tate the  attainment  of  the  ends  of  Justice. 
Allen  V.  Leach,  44  Atl.  800,  802,  7  Del.  Ch. 
232. 

Administrators  are  of  two  kinds,  gen- 
eral and  special.  Clemens  ▼.  Walker,  40 
Ala.  189,  198. 

Where  plaintiff  sued  on  a  note  payable 
to  bearer,  and  commenced  his  petition,  "A. 
B.,  administrator  to  0.  D.,  deceased,"  etc, 
held,  that  the  words  "administrator,"  etc^ 
should  have  been  treated  as  a  mere  de- 
^scriptio    personse,    in    no    way    militating 
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against  plaintitTs  right  to  a  Judgment  in  bis 
own  name.    Rider  y.  Duval.  28  Tex.  622,  624. 

The  words  ''executors,  administrators, 
and  assigns,"  as  used  in  a  fire  policy  issued 
to  the  insured,  his  "executors,  his  adminis- 
trators, or  assigns,"  operate  to  vest  the  right 
of  action  upon  the  policy,  on  the  death  of 
Insured,  in  his  personal  representatlTes. 
Wyman  v.  Wyman,  26  N.  T.  253,  255. 

The  word  "administrator"  may  include 
every  person  to  whom  the  administration  of 
an  estate  or  the  execution  of  a  will  may  be 
granted.  Pub.  St  N.  H.  1901,  p.  620,  c  188, 
I  1. 

Administrator  witli  will  annexed  dis- 
tinenislied. 

An  administrator  differs  from  an  admin-^ 
tstrator  with  the  will  annexed,  not  in  re- 
spect to  his  right  to  collect  debts  due  the 
estate,  but  only  in  respect  to  the  disposition 
of  assets.  Each  represents  the  estate  in  all 
controversies  with  its  debtors.  Fidelity  & 
Casualty  Co.  of  New  York  v.  Freeman  (U.  S.) 
109  Fed.  847,  851,  48  a  C.  A.  692,  54  U  R. 
A.  680. 

Am  assigns. 

See  "Assigns." 

Ezeentor  inclnded. 

Although  in  name  there  is  a  difference 
between  "administrator"  and  "executor,"  yet 
in  fact  and  in  law  they  are  really  the  same, 
for  each  has  control  over  the  personal  estatei 
and  the  distribution  thereof.  In  re  Murphy, 
39  N.  R  691,  692,  144  N.  Y.  657. 

The  term  "administrator,"  as  used  in  a 
right  of  entry  to  foreclose  a  mortgage,  in 
which  an  executor  describes  himself  as  "ad- 
ministrator," construed  to  Include  executor, 
and  to  be  a  sufficient  description.  Sheldon  v. 
Smith,  97  Mass.  34.  35. 

A  notice  to  an  executor  notifying  him  of 
his  appointment  is  sufficient  though  the  no- 
tice recites  that  he  has  been  appointed  as 
"administrator."  Finney  v.  Barnes,  97  Mass. 
401^402. 

The  term  "administrator,"  when  used  in 
statutes,  includes  executor,  where  the  sub- 
ject-matter Justifies  such  use.  Code  Iowa 
1897,  S  48,  subd.  21;  Rev.  Si  Utah  1898,  S 
2498;  Pub.  Gen.  Laws  Md.  1888^  p.  2,  art 
1,  §4. 

Foreign  administrator  inolnded. 

The  term  "administrator,"  as  used  in 
Gen.  St  1878,  c.  53,  f  16,  providing  that  all 
actions  which  are  pending  against  a  de- 
ceased person  at  the  time  of  his  death  may, 
if  the  cause  of  action  survives,  be  prosecuted 
to  fioal  Judgment  and  the  executor  or  ad- 
ministrator may  be  admitted  to  defend  the 
same^  Included  foreign  as  well  as  domestic 


administrators,  or  any  species  of  adminis- 
trators recognized  by  statute  as  having  au- 
thority to  act  as  such.  Brown  y.  Brown,  28 
N.  W.  238,  35  Minn.  191. 

As  legal  representatiTe. 

See  "Legal  Representative.'* 

As  next  of  kin* 

Executors  and  administrators  are  not  by 
their  nature  calculated  to  describe  next  of 
kin,  but,  on  the  contrary,  executors  are  per- 
sons selected  by  the  testator,  and  administra- 
tors are  those  named  by  the  ecclesiastical 
court  and,  generally  speaking,  the  expres- 
sions "executor"  and  "administrator"  can- 
not be  intended  to  mean  next  of  kin.  Bul- 
mer  y.  Jay,  8  Myl.  St,  K.  196»  199. 

As  owner. 

See  "Owner.** 

As  personal  representative. 

See  "Personal  Representative.** 

Receiver. 

The  terms  "^administrators"  and  *Veceiy- 
ers"  are  not  convertible  terms.  Though  their 
duties  and  incidental  powers  in  some  re- 
spects may  be  similar,  yet  they  are  officers 
having  different  functions  to  perform,  and 
appointed  for  different  purposes.  The  Wil- 
lamette Valley  (U.  S.)  62  Fed.  293,  303. 

As  representative. 

See  "Representative.** 

Residuary  legatee  inolnded. 

Gen.  St  c.  95,  I  5,  providing  that  '*no 
executor  or  administrator"  shall  be  sued  by 
any  creditor  of  deceased  within  two  years 
from  the  time  of  giving  bond  for  the  dis- 
charge of  their  trust.  Includes  one  who,  be- 
ing also  a  residuary  legatee,  has  given  a 
bond  to  pay  debts  and  legacies,  as  well  as 
the  ordinary  bond.  Jenkins  y.  Wood.  134 
Mass.  115,  117. 

Special  administrator  inolnded. 

The  term  "administrators,"  as  used  In 
Code,  S  1825,  relative  to  the  compensations 
of  executors  and  administrators,  embraces 
special  administrators.  Wright* s  Adm*ni  y. 
Wilkerson,  41  Ala.  267,  272. 

As  tmstee. 

See  'Trustee.** 


ADMINISTRATOR  OUX  TESTAMENTO 
ANNRXO. 

As  executor,  see  ''Bxecutor.** 

An  administrator  differs  from  an  admin- 
istrator with  the  will  annexed,  not  in  respect 
to   his  right  to  collect  debts  due  tlia  e«- 
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late,  but  only  In  respect  to  the  disposition 
of  assets.  Each  represents  the  estate  in  all 
controversies  with  its  debtors.  Fidelity  & 
Casualty  Co.  of  New  York  v.  Freeman  (U. 
S.)  109  Fed.  847,  851,  48  C.  a  A.  692,  54  L. 
R.  A.  680. 

ADMINISTRATOB  DE  BONIS  NON. 

An  administrator  de  bonis  non  is  an  ad- 
ministrator appointed  where  there  is  a  va- 
cancy in  the  administration  by  the  resigna- 
tion, removal,  or  death  of  the  administrator 
in  chief  before  a  final  accounting  and  dis- 
charge.   Sims  V.  Watery  65  Ala.  442,  443. 

An  administrator  de  bonis  non  is  an  ad- 
ministrator appointed  to  administer  a  por- 
tion of  the  estate  remaining  unadministered 
after  the  death  of  a  former  administrator. 
Clemens  v.  Walker,  40  Ala.  189,  198.  "One 
who  administers  upon  the  unadministered 
effects  of  the  deceased."  Barkman  v.  Dun- 
can, 10  Ark.  (5  Eng.)  465,  466;  Beall  v.  New 
Mexico,  83  U.  S.  (16  Wall.)  535,  541,  21  U 
Ed.  292.  He  has  all  the  powers  of  a  com- 
mon administrator.  Clemens  v.  Walker,  40 
Ala.  189,  198. 

An  administrator  d.  b.  n.  is  one  ap- 
pointed to  administer  the  goods  of  an  es- 
tate which  has  been  partially  administered 
by  a  former  executor  or  administrator.  This 
is  but  a  continuance  of  the  original  adminis- 
tration by  another  hand,  under  a  separate 
responsibility,  but  by  the  same  authority, 
the  effect  of  which  is  to  subrogate  the  sub- 
stituted administrator  to  the  common-law 
and  statutory  rights  of  creditors,  next  of  kin, 
and  legatees  for  the  benefit  of  all  interested 
in  the  fund.  Tucker  v.  Horner  (Pa.)  10 
Phila.  122.  125. 

An  administrator  de  bonis  non  adminis- 
tratis, in  general,  is  the  successor  of  the 
executor;  nevertheless  he  derives  his  title 
directly  from  the  testator,  and  not  from  the 
executor,  and  on  his  appointment  there  vests 
In  him  title  only  to  the  unadministered  prop- 
erty of  the  testator  in  trust  for  those  to 
whom  it  belongs;  and  therefore,  in  the  ab- 
sence of  any  statutory  provision  to  the  con- 
trary, he  has  no  recourse  against  his  ofiicial 
predecessor  for  devastavit  or  maladministra- 
tion, such  remedy  being  reserved  to  credit- 
ors, legatees,  and  distributees;  and  the  ex- 
ecutor is  responsible  to  the  successor  only 
for  the  goods,  effects,  and  credits  which  re- 
mained unadministered.  Waterman  v.  Dock- 
ray,  3  Atl.  49,  50,  78  Me.  139;  Beall  v.  New 
Mexico,  83  U.  S.  (16  Wall.)  535,  541,  21  L. 
Ed.  292. 

An  **adminlstrator  de  bonis  non"  takes 
the  estate  where  his  predecessor  left  it,  and, 
In  respect  to  the  time  of  limitation  to  sell  real 
estate,  as  well  as  in  many  other  respects,  his 
administration  is  a  mere  continuation  of  that 
commenced    by    the    latter,    otherwise    the 


rights  of  heirs,  devisees,  purchasers,  and 
creditors  would  be  uncertain  and  indefinite. 
In  re  Kingslaud,  14  N.  Y.  Supp.  495,  497.  60 
Hun,  116  (citing  Slocum  y.  English,  62  N.  Y. 
494). 

An  '^administrator  de  bonis  non"  takes 
possession  of  the  goods  and  chattels  of  the 
testator  or  intestate  which  remain  in  specie 
and  unadministered.  He  is  appointed  to  fin- 
ish what  is  left  unfinished,  and  for  no  other 
purpose.    Gregory  v.  Harrison,  4  Fla.  56,  67. 

ADMINISTRATOB     DE     BONIS     NOH 
OUM  TESTAMENTO  AKNEZO. 

An  administrator  de  bonis  non  cum  tes- 
tamento  annexo  is  "an  administrator  appoint- 
ed to  wind  up  the  affairs  of  an  estate  which 
has  already  been  partially  administered  by  a 
previous  executor  or  administrator  who  Is 
either  dead  or  incapable  of  further  action." 
Conklin  v.  Egerton*s  Adm'r  (N.  Y.)  21  Wend. 
430,  432;  Clemens  ▼.  Walker,  40  Ala.  189,  198. 

ADMINI8TBATOB  PENDENTE  UTE. 

An  administrator  pendente  lite  is  an  ad- 
ministrator whose  powers  are  terminated  by 
the  termination  of  the  suit  for  the  purposes 
of  which  he  is  appointed.  Ck)le  t.  Wooden, 
18  N.  J.  Law  (2  Har.)  15, 20. 

An  "administrator  pendente  lite"  la  an 
administrator  during  litigation.  Whart  Law 
Diet  "Lis"  means  a  suit,  action,  controver- 
sy, or  dispute,  and  "dispute"  \s  a  confiict 
or  contest,  while  "controversy"  is  a  disputed 
question,  a  suit  at  law.  A  "lis  pendens"  is 
a  pending  suit,  bo  that,  as  long  as  the  lis 
continues  pendens,  so  long  does  the  admin- 
istrator appointed  during  litigation  remain  a 
provisional  administrator.  The  pendens  of 
the  lis  is  not  disturbed  nor  in  any  manna 
affected  by  the  fact  of  an  appeal  from  the 
circuit  court  to  an  appellate.  The  litigation 
or  contest  still  goes  on,  and  the  power  of 
the  temporary  administrator  still  remains, 
unaffected  by  the  varying  fortunes  or  vicissi- 
tudes of  the  pending  controversy.  State  ex 
rel.  Hamilton  v.  Guinotte,  57  8.  W.  281,  283. 
156  Mo.  518,  50  L.  R.  A  787. 

"An  administrator  pendente  lite  Is  an 
officer  of  the  court  whose  duty  Is  limited  to 
filing  an  inventory,  taking  care  of  the  assets, 
and  collecting  and  paying  debts.  His  author- 
ity does  not  extend  to  payment  of  legacies  or 
making  distribution  of  the  estate."  In  re 
Bllmaker's  Estate  (Pa.)  4  Watts,  34,  36.  (quot- 
ing Commonwealth  ▼.  Mateer  [Pa.]  16  Serg. 
&  R.  416;  Adams  v.  Shaw,  1  Schoales  &  "L. 
Rep.  254).  These  views  find  support  In  the 
opinion  in  Ex  parte  Worthington,  54  Md.  361. 
So  that  such  an  administrator  has  power  to 
discbarge  the  debts  of  the  decedent,  though 
without  power  to  make  distribution  of  the 
residue.  Baldwin  y.  Mitchell  (Md.)  88  Atl. 
775,  77a 
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ADMnflBTRATOB'S  BOND. 

"Looking  only  to  the  penalty  of  the  bond, 
It  certainly  Is  an  instrument  for  the  payment 
of  money;  but  when  we  come  to  the  condi- 
tion, which  is  usually  regarded  as  the  sub- 
stantial part,  there  is  no  proTlsion  for  pay- 
ing any  sum  to  any  one.  The  bond  may  be 
a  security  for  the  payment  of  money,  as 
where  goods  of  the  estate  have  come  to  the 
hands  of  the  administrator,  and  money  has 
been  obtained  therefrom,  and  the  county 
conrt  has  distributed  the  funds.  But  that  is 
in  the  due  administration  of  the  estate  for 
which  the  bond  Is  a  security,  and  not  because 
of  any  express  provision  of  the  instrument. 
A  suit  on  an  administrator's  bond  is  not  a 
suit  on  a  written  Instrument  or  writing,  for 
the  direct  payment  of  money,  and  a  writ  of 
attachment  in  aid  of  such  suit  cannot  be  al- 
lowed under  Code  Colo.  §  95,  subd.  14,  regu- 
lating attachments."  People  of  Colorado  y. 
Boylan  (U.  S.)  25  Fed.  594,  595. 

ADMIRALTY. 

As  court  of  record,  see  "Court  of  Bec- 
ord," 

Common  law  distinguished,  see  "Com- 
mon Law." 

•The  admiralty  courts  were  originally 
established  in  England  and  other  maritime 
countries  of  Europe  for  the  protection  of 
commerce  and  the  administration  of  the  ven- 
erable law  of  the  sea,  which  reaches  back  to 
sources  long  anterior  even  to  those  of  the 
civil  law  itself;  which  Lord  Mansfield  says 
is  not  the  law  of  any  particular  country,  but 
tbe  genera]  law  of  nations,  and  which  is 
founded  on  the  broadest  principles  of  equity 
and  Justice,  deriving,  however,  much  of  its 
completeness  and  symmetry,  as  well  as  its 
modes  of  proceeding,  from  the  dvll  law,  and 
embracing  altogether  a  system  of  regula- 
tions embodied  and  matured  by  the  combined 
efforts  of  the  most  enlightened  commercial 
nations  of  the  world."  New  England  Ma- 
rine Ins.  Co.  V.  Dunham,  78  U.  S.  (11  Wall.) 
1,  23,  20  L.  Ed.  90. 

A  court  of  admiralty  has  no  equity  ju- 
risdiction, though  it  is  not  governed  by  pro- 
fessional or  technical  rules  or  modes  of  pro- 
cedure, and  acts  with  the  spirit  of  purest 
equity  and  good  conscience;  but  it  cannot 
change  the  legal  relation  of  the  parties  to 
property,  as  a  court  of  chancery  cap,  and 
even  in  the  execution  of  its  Judgments,  if  it 
encounters  an  impediment  which  requires 
the  action  of  a  court  of  equity,  it  must  pause 
until  some  other  court  with  suitable  powers 
has  acted.  The  Albert  Schultz  (U.  S.)  12  Fed. 
15a 

The  "admiralty"  is  a  court  of  very  high 
antiquity.  It  has  been  distinctly  traced  as 
early  as  the  reign  of  Edward  L  If  it  be  not 
of  Immemorial  antiquity,  as  Lord  Coke  sup- 


poses, it  is  almost  certain  that  its  origin  may 
be  safely  assigned  to  some  anterior  age. 
There  is  a  strong  probability  of  its  ezlstenjce 
in  the  reign  of  Blchard  I,  since  the  laws  of 
Oleron,  which  were  compiled  and  promulgat- 
ed by  him  on  his  return  from  the  Holy 
Land,  have  always  been  deemed  the  laws  of 
admiralty,  and  could  not  have  been  fully  en- 
forced in  any  other  court  What  was  orig- 
inally the  nature  and  extent  of  the  Jurisdic- 
tion of  the  admiralty  cannot  now  with  abso- 
lute certainty  be  known.  It  is  Involved  In 
the  same  obscurity  which  rests  in  the  orig- 
inal Jurisdiction  of  courts  of  common  law. 
It  seems,  however,  that  at  a  very  early  peri- 
od the  admiralty  had  cognizance  of  all  ques^ 
tlons  of  prize,  of  torts,  and  offenses,  as  well 
in  ports  within  the  ebb  and  flow  of  the  tide 
as  upon  the  high  seas;  of  maritime  contracts 
and  navigation;  and  also  of  the  peculiar  cus- 
tody of  the  rights,  prerogatives,  and  author- 
ities of  the  crown  In  the  British  seas.  The 
forms  of  its  proceedings  were  borrowed  from 
the  dvll  law,  and  the  rules  by  which  It  was 
governed  were,  as  is  everywhere  avowed,  the 
ancient  laws,  customs,  and  usages  of  the 
sea.  In  fact,  there  can  scarcely  be  the  slight- 
est doubt  that  the  admiralty  of  England  and 
all  other  maritime  courts  were  formed  upon 
one  and  the  same  common  model,  and  that 
their  Jurisdiction  included  the  same  subjects 
as  the  consular  courts  of  the  Mediterranean. 
The  most  venerable  monument  of  admiralty 
Jurisdiction  is  the  Black  Book  of  the  Admiral- 
ty, which  has  always  been  deemed  of  the 
highest  authority,  and,  besides  containing  the 
laws  of  Oleron  at  large,  it  contains  an  ample 
view  of  the  crimes  and  offenses  cognizable  in 
the  admiralty,  and,  among  other  things,  it 
prohibits  suing  merchants  and  mariners  and 
others  at  common  law  for  anything  apper- 
taining to  the  marine  law  of  ancient  right, 
and  expressly  affirms  the  Jurisdiction  of  the 
admiralty  over  all  contracts  made  abroad 
and  within  the  flood  mark.  It  cannot  be 
denied  that  before  and  In  the  reign  of  Ed- 
ward III  the  admiralty  exercised  Jurisdiction, 
flrst,  over  matters  of  prize  and  its  incidents, 
second,  over  torts.  Injuries,  and  offenses  in 
ports  within  the  ebb  and  flow  of  the  tide 
and  on  the  high  seas,  third,  over  contracts 
and  other  matters  regulated  and  provided  for 
by  the  laws  of  Oleron  and  other  special  or- 
dinances, and,  fourth,  over  maritime  causes 
in  general.  De  Lovlo  v.  Bolt  (U.  S.)  7  Fed. 
Gas.  418,  420,  2  Gall.  398. 

Admiralty  is  constructed  of  Inferior  Ju- 
risdiction, being  bounded  and  circumscribed 
by  certain  lines  and  stated  rules,  and  Is  sub- 
ject to  the  control  of  the  temporal  courts. 
Bespubllca  v.  Le  Caze  (Pa.)  1  Teates,  65»  59 
(citing  1  Bac.  558). 

ABMIBAI.TT  JURISDICTION. 

The  nature  and  extent' of  the  admiralty 
Jurisdiction  conferred  on  the  United  States 
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courts  by  the  Constitution  Is  to  be  determin- 
ed by  the  laws  of  Congress  and  the  decisions 
of  the  Supreme  Court,  and  by  usage  prevail- 
ing in  the  state  courts  when  the  Constitu- 
tion was  framed,  and  is  not  coextensive  or 
limited  by  the  admiralty  Jurisdiction  of  Eng- 
land at  the  time  of  the  formation  of  the  Con- 
stitution, or  governed  by  the  civil  law  or  the 
practice  or  usage  of  Continental  Europe.  Ex 
parte  Easton.  95  U.  S.  68.  70,  24  L.  Ed.  373; 
Cope  V.  Vallette  Dry-Dock  (U.  S.)  10  Fed.  142, 
143. 

Act  Cong.  Feb.  26,  1845.  providing  that 
the  district  courts  of  the  United  States  shall 
have  and  possess  Jurisdiction  in  matters  of 
contract  and  tort  arising  in  or  on  or  con- 
cerning steamboats  employed  in  navigation 
or  commerce  on  the  high  seas  or  tide  waters 
within  the  "admiralty  Jurisdiction"  of  the 
United  States,  does  not  constitute  a  regula- 
tion of  commerce,  and  it  would  be  incon- 
sistent with  the  plain  and  ordinary  mean- 
ing of  the  words  "admiralty  and  maritime 
'Jurisdiction'*  to  construe  them  as  meaning  a 
regulation  of  commerce,  since  the  Jurisdic- 
tion to  administer  the  existing  laws  on  mat- 
ters of  contract  and  tort  arising  on  steam- 
boats navigating  the  high  seas  is  not  a  regu- 
lation within  the  meaning  of  the  Constitu- 
tion, and  the  act  of  Congress  merely  creates 
a  tribunal  to  carry  such  laws  Into  execution, 
but  does  not  prescribe  the  laws,  and  to  sup- 
port the  constitutionality  of  the  law  as  a  reg- 
ulation of  commerce  would  impute  to  the 
Legislature  an  exercise  of  ibe  power  which  it 
has  not  claimed  under  the  clause  of  the 
Constitution  conferring  on  Congress  the  pow- 
er to  regulate  commerce,  nor  can  the  ad- 
miralty Jurisdiction  of  the  courts  of  the 
United  States  be  made  to  depend  on  the  regu- 
lation of  commerce,  as  they  are  entirely  dis- 
tinct things  and  have  no  necessary  connection 
with  each  other,  and  are  conferred  in  the 
Constitution  by  separate  and  distinct  grants. 
The  Genesee  Chief  v.  Fitzhugh,  53  U.  8.  (12 
How.)  445,  452,  13  L.  Ed.  105& 

Svbjeot-nuitter* 

In  all  the  great  maritime  nations  of  Eu- 
rope, the  term  "admiralty  Jurisdiction"  Is 
uniformly  applied  to  the  courts  exercising 
Jurisdiction  over  maritime  contracts  and  con- 
cerns. De  Lovio  v.  Boit  (U.  S.)  7  Fed.  Cas. 
418,  441,  2  Gall.  398. 

The  "admiralty  and  maritime  Jurisdic- 
tion" given  by  Const,  art.  3,  §  2,  to  the  courts 
of  the  United  States,  "manifestly  embraces 
those  subjects,  whether  of  contract  or  tort, 
which  were  then  under  the  general  maritime 
law,  or  appropriate  subjects  of  the  Jurisdic- 
tion of  courts  of  admiralty."  Scott  v.  The 
Young  America  (U.  S.)  21  Fed.  Cas.  851,  852, 
Newb.  Adm.  101. 

"The  principal  subjects  of  admiralty  Ju- 
risdiction are  maritime  contracts  and  marl- 
time  torts,  including  captures  Jure  belli,  and 


seizures  on  water  for  municipal  and  revenue 
forfeitures."  The  Belfast  v.  Boon,  74  U,  S. 
(7  Wall.)  624,  637,  19  L.  Ed.  266L 

In  Ex  parte  Easton,  95  U.  8.  68,  72,  24 
L.  Ed.  373,  Mr.  Justice  Cliirord  quotes  from 
2  Story,  Const  {  1666,  approvingly  as  fol- 
lows: "Admiralty  Jurisdiction  embraces  all 
contracts,  claims,  and  services  which  are 
purely  maritime,  and  which  respect  rights 
and  duties  appertaining  to  commerce  and 
navigation;"  and  then  Just  as  Clifford  said, 
maritime  Jurisdiction  of  the  admiralty  courts 
in  cases  of  contract  depends  chiefly  upon 
the  nature  of  the  service  or  engagement, 
and  Is  limited  to  such  subjects  as  are  purely 
maritime,  and  have  respect  to  commerce  and 
navigation.  A  maritime  lien  is  not  essential 
to  give  the  courts  of  the  United  States  admhr- 
alty  Jurisdiction,  and  a  charter  party  in 
which  there  is  complete  contract  for  maritime 
services  to  be  rendered  is  a  maritime  con- 
tract within  the  Jurisdiction  of  the  United 
States  courts.  Maury  y.  Culliford  (U.  8.)  10 
Fed.  388,  391. 

The  English  rule  conceding  Jurisdiction 
to  admiralty,  with  few  exceptions,  only  to 
contracts  made  upon  the  sea  and  to  be  ex- 
ecuted thereon  (making  the  locality  a  test), 
is  entirely  inadmissible,  the  true  criterion 
being  the  nature  and  subject-matter  of  the 
contract,  as  whether  It  was  a  maritime  con- 
tract having  reference  to  maritime  service 
or  maritime  transactions^  and  hence  admir- 
alty Jurisdiction  extends  to  a  contract  of 
maritime  insurance.  New  England  Marine 
Ins.  Co.  V.  Dunham,  78  U.  8.  (11  Wall.)  1.  24. 
20  L.  Ed.  90. 

The  true  criterion  of  "admiralty  jtois- 
diction"  with  respect  to  contracts  is  the  na- 
ture and  subject-matter  of  the  contract,  as 
to  whether  it  was  a  maritime  contract  having 
relation  to  maritime  service  or  maritime  Ju- 
risdiction. A  contract  made  near  the  close 
of  the  season  of  late  navigation  for  the  ship- 
ment of  a  cargo  of  grain  from  Chicago  to 
Buffalo,  the  grain  to  be  stored  in  the  vessel 
at  Buffalo,  is  not  maritime  in  character,  so 
as  to  give  admiralty  Jurisdiction  of  a  suit  for 
damage  to  the  grain.  The  Richard  Winslow 
(U.  8.)  71  Fed.  426»  428.  18  C.  C.  A.  344. 

"Admiralty  and  maritime  Jurisdiction,'* 
according  to  the  generally  accepted  and  re- 
ceived use  of  the  term,  extends  to  all  things 
done  upon  and  relating  to  the  sea,  to  transac- 
tions relating  to  commerce  and  navigation, 
to  damages  and  injuries  upon  the  sea,  and  all 
maritime  contracts,  torts,  and  injuries;  but 
as  applied  to  this  country,  with  its  Immense 
lakes  and  numerous  navigable  rivers,  the 
doctrine  in  modem  times  has  extended  it 
wherever  ships,  freight,  and  navigation  suc- 
cessfully aid  commerce,  whether  Internal  or 
external.  Admiralty  and  maritime  Jurisdic- 
tion belongs  exclusively  to  the  courts  of  the 
United  States.  Hence  Rev.  St  c  91,  S  8» 
which  provides  that  whoever  furnishes  labor 
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or  materials  for  a  Tessel  after  it  ia  launched 
or  for  its  repair  has  a  lien  on  it  therefor,  to 
be  enforced  by  attachment,  etc.,  in  so  far 
as  it  authorizes  proceedings  in  rem  in  the 
state  courts  for  the  enforcement  of  a  lien  on 
domestic  or  foreign  seagoing  vessels,  is  in- 
valid. Warren  t.  Kelley.  15  Atl.  49,  50,  80 
Me.  512. 

Admiralty  and  maritime  Jurisdiction  ex- 
tends to  all  things  done  upon  and  relating  to 
the  sea,  to  transactions  relating  to  commerce 
and  navigation,  and  to  damages  and  injuries 
upon  the  sea,  and  all  maritime  contracts,  torts, 
and  injuries.  Charter  parties,  affreightments, 
marine  hypothecations,  contracts  for  marine 
service  in  the  building,  repairing,  supplying, 
and  navigating  ships,  are,  among  other 
things,  embraced  with  the  term  **maritime 
contracts."  Bird  v.  The  Josephine,  39  N.  Y. 
19,  22. 

The  Jurisdiction  of  admiralty  in  matters 
of  prize  is  not  confined  to  captiures  at  sea. 
Prize  Jurisdiction  does  not  depend  on  locality, 
but  on  the  subject-matter.  Admiralty  not 
only  takes  cognizance  of  all  captures  at  sea, 
in  havens,  and  rivers,  but  also  of  all  captures 
made  on  land,  where  the  same  have  been  ef- 
fected by  a  naval  force  or  in  co-operation 
with  a  naval  force.  Brown  v.  United  States, 
12  U.  S.  (8  Cranch)  110,  189,  8  L.  Ed.  504 
(citing  Key  &  Hubbard  v.  Pearse,  cited  in 
Le  Caux  v.  Eden  [Eng.]  Doug.  606;  Lindo  v. 
Rodney  [Eng.]  Doug.  613,  note;  The  Stella  del 
Norte  [Eng.]  5  C.  Rob.  Adm.  349;  The  Re- 
beckah  [Eng.]  1  C.  Rob.  Adm.  227). 

If  the  business  or  employment  of  a  ves- 
sel appertain  to  travel,  trade,  or  commerce  on 
the  water,  it  Is  subject  to  admiralty  jurisdic- 
tion, whatever  be  its  size,  form,  capacity,  or 
means  of  propulsion.  The  General  Cass  (U. 
S.)  10  Fed.  Cas.  109,  171,  Brown,  Adm.  334. 

The  admiralty  court  has  Jurisdiction  and 
power  to  try  all  maritime  cases;  of  every- 
thing done  on  the  water  below  the  low-wa- 
ter mark  the  admiralty  court  has  sole  and 
absolute  Jurisdiction.  It  is  said  to  be  no 
court  of  record  in  3  Bl.  Comm.,  and  In  many 
other  books;  but  it  does  not  follow,  nor  Is 
it  anywhere  laid  down,  that,  because  the 
court  of  admiralty  is  said  not  to  be  a  court 
of  record,  it  is  therefore  an  inferior  court 
Lacaze  v.  State  (Pa.)  1  Add.  58,  80,  81. 

Tevniovjr* 

Courts  of  admiralty  are  of  great  antiqui- 
ty, and  have  been  distinctly  traced  as  ear- 
ly as  the  reign  of  Edward  I,  and  there  is 
a  strong  probability  of  their  existence  in  the 
reign  of  Richard  I.  It  seems  that  at  a 
very  early  period  the  admiralty  had  cogni- 
zance of  all  questions  of  prize,  of  torts,  and 
.  offenses,  as  well  in  ports  within  the  ebb  and 
flow  of  the  tide  as  upon  the  high  seas,  of 
maritime  contracts  and  navigation,  and  also 
the  peculiar  custody  of  the  rights,  preroga- 
tives, and  authorities  of  the  crown  in  the 


British  seas.  The  forms  ol  its  proceedings 
were  borrowed  from  the  dvll  law.  Lord 
Hale  explicitly  asserts  that  in  ancient  times 
the  common  law  exercised  Jurisdiction  con- 
current with  the  admiralty  over  crimes  com- 
mitted even  on  the  narrow  seas  or  coasts, 
though  it  were  high  sea,  and  that  this  Juris- 
diction did  not  cease  until  about  the  38 
Edward  III.  De  Lovio  v.  Bolt  (U.  S.)  7  Fed. 
Cas.  418,  2  Gall.  398. 

The  admiralty  Jurisdiction  given  to  the 
United  States  courts  by  the  Constitution  ex- 
tends over  all  public  navigable  waters,  with- 
out regard  to  their  being  influenced  by  the 
tide.  The  Eagle  v.  Fraser,  75  U.  S.  (8  Wall.) 
15,  20,  19  L.  Ed.  365. 

In  the  Constitution,  declaring  that  the 
Judicial  power  of  the  United  States  shall  ex- 
tend to  "all  cases  of  admiralty  and  maritime 
Jurisdiction,"  and  the  Judiciary  act  of  Septem- 
ber 24,  1789,  conferring  on  district  courts 
''exclusive  original  cognizance  of  all  civil 
cases  of  admiralty  and  maritime  jurisdiction," 
the  term  "admiralty  Jurisdiction"  is  not  used 
in  the  limited  sense  In  which  It  Is  used  In 
English  law,  which  confined  the  Jurisdiction 
of  admiralty  to  the  high  seas,  and  entirely 
excluded  it  from  transactions  arising  on 
waters  within  the  body  of  a  country,  such  as 
rivers.  Inlets,  and  arms  of  the  sea  as  far 
out  as  the  naked  eye  could  discern  an  object 
from  shore  to  shore,  as  well  as  all  transactions 
arising  on  the  land,  though  relating  to  ma- 
rine matters;  but  it  "extends  not  only  to  the 
main  sea,  but  to  all  navigable  waters  of  the 
United  States  or  bordering  on  the  same,  land- 
locked or  open,  salt  or  fresh,  tide  or  no  tide." 
The  Genesee  Chief  v.  Fitzhugh,  53  U.  S. 
(12  How.)  443,  454,  13  L.  Ed.  1058  (citing 
New  England  Marine  Ins.  Co.  v.  Dunham,  78 
U.  S.  [11  Wall.]  1,  24,  20  L.  Ed.  90). 

The  repair  of  a  vessel  used  to  navigate 
tide  water,  although  used  partly  on  inland 
navigation,  is  a  maritime  contract,  and  the 
mechanics  and  materialmen  may  proceed  in 
the  federal  courts.  McLelland  v.  The  Robert 
Morris  (U.  8.)  16  Fed.  Cas.  293,  294,  1  WalL 
Jr.  83. 

The  test  of  the  Jurisdiction  of  courts  of 
admiralty  In  respect  to  torts  was  whether 
the  place  of  alleged  injury  was  on  the  wa- 
ter. A  bathhouse  moored  to  shore,  but  whol- 
ly floating  in  the  water,  and  so  arranged 
that  the  tide  flowed  through  it,  access  to  the 
house  being  had  by  means  of  planks  from 
the  shore,  was  injured  by  being  run  Into  by 
a  steamer.  Held,  that  the  accident  was  on 
the  water,  and  hence  within  the  Jurisdiction 
of  admiralty.  The  M.  R.  Brazos  (U.  S.)  17 
Fed.  Cas.  951,  10  Ben.  435. 

ADMTRATiTY  LIElf. 

"Admiralty  lien"  Is  a  privilege,  a  "Jus 
in  re,"  perfect  where  there  has  never  been 
possession*  or  where  It  has  been  lost  or  re- 
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linqulshed.  To  this  familiar  and  well-es- 
tabllshed  doctrine  the  Hen  for  freight  Is  an 
«£Zceptlon,  but  that  for  salvage  Is  not  The 
Missouri  (U.  S.)  17  Fed.  Gas.  484,  490,  1  Spr. 
£60. 

APMTB.AT.TY  PROCEEDING. 

As  dvU  suit,  see  "GivU  Action— Case— 
Suit— etc" 

Proceedings  to  confiscate  real  estate  un- 
der the  act  of  July  17,  1862,  entitled  "An 
act  to  suppress  Insurrection,  to  punish  treason 
and  rebellion,  to  seize  and  confiscate  the 
property  of  rebels,"  etc.,  are  not  proceedings 
in  admiralty,  although  the  act  declares  that 
they  shall  be  In  rem  and  conform  as  near  as 
may  be  to  proceedings  in  admiralty  and  reve- 
nue cases.  Ex  parte  Graham,  77  U.  8.  (10 
Wall.)  541, 18  L.  Sd.  981. 

ADMISSION. 

The  term  "admission,**  as  used  In  an  act 
transferring  to  the  orphans'  court  the  powers 
and  duties  formerly  exercised  by  the  ordinary 
relative  to  the  "admission*'  of  guardians,  does 
not  Include  the  power  of  revocation,  and 
hence  does  not  authorize  the  orphans'  court 
to  revoke  letters  of  guardianship.  Tenbrook 
T.  McCk>hn,  10  N.  J.  Law  (5  Halst)  883,  835. 

The  word  "admission,"  relating  to  the 
admission  of  an  attorney,  means  something 
more  than  merely  permitting  the  appearance 
of  persons  who  may  present  themselves  in 
proper  cases,  without  the  right  to  practice. 
It  Is  to  be  understood  with  reference  to  the 
long-established  custom  of  admitting  and  li- 
censing attorneys,  not  for  a  single  occasion, 
but  generally.  In  re  Graduates  (N.  Y.)  11 
Abb.  Pr,  801,  888. 

ADMISSIOH  (In  Evldenoe). 

See  "Solemn  Admission.** 

An  "admission"  is  the  statement  of  a 
fact  against  the  Interest  of  the  party  making 
it;  but  it  is  not  essential,  to  constitute  it  an 
admission,  that  the  fact  should  have  come 
under  the  personal  observation  of  the  declar- 
ant Wasey  v.  Travelers'  Ins.  Co.,  85  N.  W. 
469,  461,  126  Mich.  119  (citing  Sparr  y.  Well- 
man,  11  Mo.  230). 

An  "admission"  is  a  voluntary  acknowl- 
edgment by  a  party  of  the  existence  of  truth 
of  certain  facts.  Statements  contained  in 
deeds  are  competent  evidence  against  the 
parties  executing  them.  Roosevelt  v.  Smith, 
40  N.  Y.  Supp.  381,  383,  17  Misc.  Rep.  323. 

"An  admission  is  a  statement  suggesting 
any  inference  as  to  any  fact  In  issue,  or  rele- 
vant or  deemed  to  be  relevant  to  any  such 
fact,  made  by  or  on  behalf  of  any  party  to 
any  proceedings.    Ghase,  Steph«  Dig.  Ev.  (2d 


Ed.)  p.  67.**  Statements  made  by  a  witness 
to  a  party,  derogatory  to  the  latter,  were  held 
not  admissions  on  the  part  of  defendant 
People  V.  Bushnell,  71  N.  Y.  Supp.  253,  254» 
85  Misc.  Rep.  452. 

The  word  "admission,**  as  used  in  an 
instruction,  in  the  action  on  the  contract  of  a 
father  to  convey  or  devise  land  to  his  son, 
that  the  Jury  might  consider  the  "admission" 
made  by  the  father  during  his  lifetime  as  to 
any  agreement  with  the  son  regarding  the 
land  described,  was  used  synonymously  with 
"declaration,"  and  was  not,  therefore,  error. 
Jamison  ▼.  Jamison,  84  N.  W.  705,  706»  113 
Iowa,  720. 

With  regard  to  admissions  by  one  partner 
to  bind  his  copartner,  there  is  no  distinction 
between  the  admission  of  an  account  and 
the  admission  of  the  fact;  the  same  conse- 
quence follows  from  either  admission.  The 
admission  of  the  fact  determines  the  amount 
of  liability  which  attaches  to  the  other  part- 
ner with  as  much  ^rtalnty  as  if  the  partner 
had  admitted  the  amount  of  the  proceeds  et 
property  in  the  hands  of  the  firm.  Baker 
V.  Stackpoole  (N.  Y.)  9  Gow.  420,  484,  18  Am. 
Dec.  50& 

Admission,  In  a  criminal  trial.  Is  a  fact 
which  may  be  proved  as  relevant  to  any  fact 
in  issue.  It  is  not  testimony;  it  is  a  t&ct 
to  be  proved  by  testimony,  and  cannot  of  It- 
self support  a  conviction.  State  ▼•  WilUs*  41 
AU.  820,  824,  71  Gonn.  293. 

As  mtpteevkejkt  or  pron&iM. 

"Admissions"  are  concessions  or  acknowl- 
edgments made  by  a  party  of  the  existence 
or  truth  of  certain  facts.  It  does  not  include 
a  promise  or  an  agreement  to  pay  money, 
that  being  a  fact  to  be  proved  like  any  oth- 
er issuable  fact  An  "admission"  may  be 
made  of  this  fact  or  concerning  It,  but  the 
admission  is  not  a  fact  Thomas  ▼.  Paul,  58 
N.  W.  1031.  1032,  87  Wis.  807. 

An  admission  of  indebtedness  contained 
in  a  statement  that  the  account  rendered  is 
correct  is  not  a  contract,  so  as  to  give  a 
right  to  a  writ  of  attachment  Ordenstein 
Y.  Bones  (Ariz.)  12  Pac.  614,  615. 

A  payment  is  treated  as  such  an  "admis- 
sion" of  the  indebtedness  as  will  remove 
the  bar  of  the  statute  of  limitations.  Burr 
▼.  Williams,  20  Ark.  171,  18a 

Admissions  liy  aots* 

The  word  "admission,**  as  used  in  Gen. 
St  c.  73,  S  8,  as  amended  by  Gen.  Laws  1877, 
c.  40,  providing  that  It  shall  not  be  compe- 
tent for  any  party  to  an  action  to  give  evi- 
dence therein  of  any  conversation  or  "ad- 
mission" of  a  deceased  or  Insane  party,  con- 
strued oDly  to  refer  to  "admissions'*  by 
words,  and  not  to  such  acts  as  have  the  force 
and  effect  of  "admissions."  Ghadwick  t. 
Gornlsh,  1  N.  W.  55,  57,  26  Minn.  2& 
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AdmiMloas  la  wrltliic* 

The  usnal  meaning  attached  to  the  word 
''admission"  is  broad  enough  to  inciude  writ- 
ten as  well  as  oral  admissions.  Every  writ- 
ten contract  or  statement  in  writing  is  in 
one  sense  of  the  word  an  admission  made  by 
each  party  who  may  sign  it  Jackson  y.  Biyt 
40  N.  E.  7d2»  794,  57  Ohio  St  4S0. 

Oeaf— Ion  distliisvlal^oAi 

The  term  "admission"  is  usaally  applied 
to  dYil  transactions  and  to  those  matters  of 
fact  in  criminal  cases  which  do  not  involve 
criminal  intent,  while  the  term  "confes- 
sion" is  generally  restricted  to  acknowledg- 
ments of  guilt  People  V.  Velarde,  59  Cal.  457, 
461;  Colbum  v.  Town  of  Groton,  28  Ati.  96, 
96.  66  N.  H.  151.  22  L.  R.  A.  763;  State  T. 
Porter.  49  Pac.  964,  966,  82  Or.  185. 

A  "confession"  in  criminal  law  Is  the 
voluntary  declaration  made  by  a  person  who 
has  committed  a  crime  or  misdemeanor  of 
the  agency  or  participation  which  he  had  in 
the  same.  The  term  "admission"  is  nsnally 
applied  to  civil  transactions,  and  to  those  mat- 
ters of  fact  in  criminal  cases  which  do  not 
Involve  criminal  intent  The  word  "confes- 
sion" relates  to  the  acknowledgment  of  guilt 
and  **admi8sion"  relates  to  the  acknowledg- 
ment of  facts.  Thus,  where  the  evidence 
merely  shows  an  admission  of  facts  from 
which  a  conclusion  of  guilt  might  in  a  cer- 
tain instance  be  drawn,  the  use  of  the  word 
"^confession"  in  a  charge  was  erroneous. 
State  V.  Heldenrelch,  45  Pac.  755,  29  Or. 
381.  Thus,  where  there  is  an  admission  of  a 
fact  or  a  bundle  of  facts  from  which  guilt  is 
directly  deducible,  or  which  within  and  of 
themselves  import  guilt,  it  may  be  denominat- 
ed a  "confession."  But  not  so  with  an  ad- 
mission of  a  particular  act  or  acts  on  circum- 
stances which  may  or  may  not  involve  guilt 
and  which  is  dependent  for  such  result  up- 
on other  facts  or  circumstances  to  be  estab- 
lished. But  the  statement  of  a  person  show- 
ing that  he  intentionally  killed  deceased  is  a 
confession,  though  his  statements  embraced 
the  narration  of  acts  designed  to  present  an 
excuse  for  the  killing.  State  v.  Porter,  49 
Pac  964,  966,  82  Or.  135. 

The  term  "admission"  is  usually  applied 
to  civil  action,  and  "confession"  to  acknowl- 
edgment of  guilt  in  criminal  prosecution. 
Where  statements  are  made  by  a  defendant 
to  an  officer,  they  may  be  received  as  an  ad- 
mission against  interest,  even  though  they 
might  be  regarded  as  a  confession  in  a  crim- 
inal court  Notara  ▼.  De  Kamalaris»  49  N. 
Y.  Supp.  216,  219,  22  Misc.  Rep.  387. 

In  an  instruction  in  a  criminal  case  that 
If  the  Jury  should  find  that  defendant  inten- 
tionally misstated  material  facts  they  might 
consider  misstatements  as  "admissions"  of 
guilt,  the  term  "admissions"  was  not  used  as 
meaning  "confessions,"  but  as  signifying 
admission  by  conduct  from  which  guilt  might 


be  inferred,  so  that  the  instruction  was 
not  erroneou&  Commonwealth  t.  Devaney, 
64  N.  B.  402,  404, 182  Mass.  88. 

CosTersation  distlasvlslied* 

See  "Conversation." 

Off«r  to  huj  peaoe  dlstiiiciilslied. 

A  distinction  is  taken  between  admission 
of  particular  facts  and  an  offer  of  a  sum  of 
money  to  buy  peace,  for  it  must  be  permitted 
to  men  to  buy  their  peace,  without  prejudice  to 
them  if  the  offer  should  not  succeed.  An  of- 
fer to  pay  money  is  evidence  when  the  par- 
ty making  it  understands  it  to  be  and  makes 
it  as  an  admission  of  his  liability.  It  is  not 
evidence  when  he  makes  it  for  the  purpose 
of  averting  litigation,  not  intending  to  admit 
his  liability.  Colbum  v.  Town  of  Groton, 
28  Atl.  95,  96,  66  N.  H.  151,  22  U  fi.  A.  768. 

ADMISSIOH  (In  PleMUns). 

An  admission  in  pleading  dispenses  with 
proof,  and  is  equivalent  to  proof.  In  an 
action  against  a  town  for  the  expense  of  sup- 
porting an  insane  pauper  at  the  state  hospital, 
an  admission  in  the  answer  that  defendant 
had  paid  for  one  year's  support  of  the 
pauper  in  such  hospital  is  evidence  of  an 
admission  of  liability.  Connecticut  Hospital 
for  the  Insane  v.  Town  of  Brookfleld,  86  Atl. 
1017,  1018,  69  Conn.  1. 

An  "admission"  in  pleading  is  evidence 
against  the  party  making  it  on  the  trial  of 
the  particular  issue  to  which  the  admission 
relates,  but  an  admission  in  one  count  of  a 
declaration  Is  not  evidence  against  the  plain- 
tiff under  any  other  count  Starkweather  v. 
KitUe  (N.  y.)  17  Wend.  20,  22. 

An  admission,  in  the  language  of  the 
rule  of  the  district  court  that  plaintiff  has 
a  good  cause  of  action  as  set  forth  in  his 
petition,  except  so  far  as  it  might  be  defeated 
by  the  facts  in  the  answer  constituting  a 
good  defense,  must  be  construed  to  mean  that 
defendant  admits  every  fact  alleged  in  the 
petition  which  it  is  necessary  for  plaintiff 
to  establish  in  the  first  instance  to  enable 
him  to  recover,  but  does  not  admit  allegations 
in  the  petition  which  merely  deny  matter, 
alleged  in  the  answer,  the  burden  of  proof  of 
which  is  upon  the  defendant  Joy  v.  Liver^ 
pool,  London  &  Globe  Ins.  Co.  (Tex.)  74  S.  W. 
822,  823  (citing  Smith  v.  Traders'  Nat  Bank, 
74  Tex.  541, 12  S.  W.  221). 

ADMISSIOH  TO  BAH^ 

Admission  to  bail  is  the  order  of  a  com- 
petent court  or  magistrate  that  the  defendant 
be  discharged  from  actual  custody  upon  the 
taking  of  bail.  Comp.  Laws  Nev.  1900,  | 
4460;  Ann.  Codes  &  St  Or.  1901,  8  1492. 

Laws  1878,  p.  142,  defining  "admission 
to  bail"  as  an  order  of  a  competent  court 
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or  magistrate  that  the  defendant  be  dischar- 
ged from  actual  custody  on  ball,  does  not 
mean  the  discharge  Itself,  but  the  order  of 
the  court  for  the  persons  discharged,  and 
hence  an  allegation  In  an  action  on  an  appeal 
bond  that  the  accused  was  admitted  to  bail 
did  not  constitute  an  averment  that  the 
person  was  discharged  f ropi  custody.  People 
V.  Solomon,- 15  Pac.  4^  5  Utah,  277. 

In  an  action  on  a  ball  bond,  where  the 
complaint  alleged  that  the  accused  was  "ad- 
mitted to  ball,"  such  phrase  meant  the  order 
of  a  court  or  magistrate  for  the  prisoner's 
discharge,  and  not  the  discharge  Itself.  Peo- 
ple y.  Solomon,  15  Pac  4,  5  Utah,  277. 

"Admitted  to  bail,"  as  used  in  a  petition, 
in  an  action  to  recover  the  penalty  of  a  crim- 
inal bond,  which  alleges  that  the  defendant 
is  "admitted  to  ball,"  construed  to  mean  that 
he  was  discharged  on  his  own  recognizance. 
Shelby  County  ▼•  Slmmonds,  83  Iowa,  345, 
347. 


ADMIT. 

••The  word  'admit*  la  defined  thtw:  To 
permit;  to  suffer;  to  tolerate."  Gregory  v. 
United  States  (U.  S.)  10  Fed.  Cas.  1195,  1198, 
17  Blatchf.  325. 

A  fact  is  not  admitted  or  undisputed 
B<mply  because  a  witness  has  so  testified 
and  the  statement  has  not  been  directly  con- 
tradicted, especially  when  it  plainly  appears 
that  the  court  did  not  credit  the  statement 
City  of  New  Haven  v.  New  York,  N.  H.  & 
H.  IL  Co.,  44  AU.  31,  33,  72  Conn.  225. 

Am  s^rant. 

•* Admitted,"  as  used  in  equity  rule  88, 
declaring  that  a  rehearing  shall  not  be 
"granted"  after  the  lapse  of  the  term  at 
which  the  final  decree  is  entered,  and  pro- 
eidlng  that  in  nonappealable  cases  a  petition 
for  rehearing  may  be  "admitted"  before  the 
end  of  the  next  term  after  final  decree, 
should  be  construed  as  S3monymous  with  the 
word  "granted,"  and  hence  the  effect  of  the 
rule  is  to  deprive  the  court  of  the  power 
lo  grant  a  rehearing  in  any  case  after  the 
lapse  of  the  term  next  succeeding  the  entry 
of  a  final  decree.  Glenn  y.  Dlmmock  (U.  S.) 
iS  Fed.  550,  551. 

Am  tolerate. 

In  an  instruction  that  if  the  facts  relat- 
ing to  the  sale  of  the  property  in  question 
"admit"  of  two  constructions,  one  rendering 
it  fraudulent  and  the  other  honest  and  valid, 
the  latter  must  be  accepted,  *'admlt"  Is  the 
synonym  of  "tolerate."  A  paraphrase  of  the 
«entence  would  be  that,  unless  the  testimony 
tending  to  prove  the  fraud  is  so  clear  as  to 
admit  of  no  other  conclusion,  then  the  jury 
must  find  the  conveyance  valid.  Pollak  y. 
Searcy,  4  South.  137,  139,  84  Ala.  259. 


'•Admit,'*  as  used  in  instruction  to  the 
effect  that,  if  the  facts  relative  to  an  al- 
leged sale  of  property  admit  of  two  con- 
structions, the  one  rendering  it  fraudulent 
and  the  other  honest  and  valid,  the  latter 
must  be  accepted  and  acted  upon,  la  synony- 
mous with  "tolerate."  Skipper  y.  Beeves,  8 
South.  804,  805,  93  Ala.  332. 

ADMITTED  TO  BAHi. 

See  ••Admission  to  BaiL" 

ADMIXTURE. 

The  use  of  the  words  "admixture  or  ad- 
dition," in  Act  May  5,  1899  (P.  L.  241),  mak- 
ing it  unlawful  to  manufacture  or  sell  oleo- 
margarine which  slmll  be  but  an  imitatlOD 
of  yellow  butter,  etc.,  indicates  that  the  in- 
tention of  the  Legislature  Is  to  prohibit  the 
imitation  of  yellow  butter  by  any  "admixture 
or  addition"  to  oleomargarine  during  or  after 
manufacture.  McCann  v.  Commonwealth. 
48  Atl.  470,  471,  198  Pa.  509. 

ADM'R. 

The  abbreviation  "Adm'r^  win  be  Judi- 
cially presumed  to  mean  "administrator." 
Moseley's  Adm*r  v.  Mastln,  37  Ala.  216,  221 

ADOPT-ADOPTION. 

To  "adopt"  means  to  take  or  receive  at 
one's  own  what  is  not  so  naturally;  to  select 
and  take  and  approve.  The  record  of  a  city 
council  showing  that  a  report  was  **received 
and  filed"  does  not  show  an  adoption.  City 
of  Dallas  v.  Beeman,  45  S.  W.  626,  628,  18 
Tex.  Civ.  App.  335. 

County  Government  Act,  I  25,  subd.  9, 
giving  the  county  board  the  power  to  cause 
a  Jail  to  be  erected,  but  providing  that  such 
building  shall  not  be  erected  or  constructed 
until  plans  and  specifications  have  been 
made  therefor  and  "adopted"  by  the  board, 
construed  not  to  require  an  unconditional 
adoption  by  the  board,  but  to  be  satisfied 
If  adopted  on  condition  that  a  responsible 
party  may  bid  on  the  building  for  a  sum  not 
exceeding  a  certain  amount  Hall  v.  Los 
Angeles  County,  16  Pac  313,  3H  74  Gal. 
502. 

Of  ohlld. 

Webster  defines  "adopt,**  to  take  ft 
stranger  into  one's  family  as  son  or  heir; 
to  take  one  who  is  not  a  child  and  treat  it 
as  one.  People  v.  Norton  (N.  Y.)  59  Barb. 
169,  195;  Cofer  y.  Scroggins,  13  South.  115, 
117,  98  Ala.  342,  39  Am.  St  Rep.  64. 

"Adoption"  means  an  assumption  of  the 
relationship  of  parent  and  child,  with  all  the 
consequences  of  that  relatlonshi];^  State  v. 
Thompson,  18  La.  Ann.  515,  51& 
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The  adoption  of  child  'is  an  act  by 
which  a  person  appoints  as  his  heir  the  child 
of  another  (Rep.  &  U  Law  Diet.);  to  receive 
and  to  treat  as  a  son  one  who  is  the  child 
of  another  (Worcest  Diet);  to  take  into 
one's  family  as  son  and  heir;  to  take  and 
treat  as  a  child,  giving  a  title  to  the  priv- 
ileges and  rights  of  a  child  (Webst.  Diet.) 
The  Imi)erial  Dictionary  (England)  employs 
substantially  both  the  definitions  of  Worces- 
ter and  Webster."  Russell  v,  Russell,  8 
South.  900,  84  Ala.  48. 

Adoption  is  the  taking  into  one's  family 
the  child  of  another  as  son  and  heir,  confer- 
ring on  it  the  title  to  the  privileges  and 
rights  of  a  child;  an  act,  in  other  words,  by 
which  a  person  appoints  as  his  heir  the  child 
of  another.  The  right  in  Alabama  is  purely 
statutory;  it  has  never  been  recognized  by 
the  rule  of  the  common  law.  Abney  y.  De 
Loach,  4  South.  757,  759,  84  Ala.  393. 

Adoption  is  the  act  by  which  the  rela- 
tions of  paternity  and  affiliation  are  recogniz- 
ed as  legally  existing  between  persons  not 
so  related  by  nature.  Adoption  was  not 
recognized  by  the  common  law  of  England, 
and  exists  in  the  United  States  only  by  spe- 
cial statute;  but  among  many  of  the  con- 
tinental nations  it  has  been  practiced  from 
the  remotest  antiquity.  It  appears  to  have 
been  a  necessary  concomitant  of  the  type 
of  archaic  society  when  the  family  consti- 
tuted the  unit  of  the  community,  and  was 
an  Important  factor  in  developing  society 
into  the  broader  community  called  "the 
state."  Maine,  in  his  work  on  Ancient  Law, 
says:  "We  must  look  on  the  family  as  con- 
stantly enlarged  by  the  absorption  of  stran- 
gen  within  its  circle,  and  we  must  try  to 
regard  the  fiction  of  adoption  as  so  closely 
simulated  or  related  to  kinship  that  neither 
law  nor  opinion  makes  the  slightest  dif- 
ference between  the  real  and  adoptive  con- 
nection." Adoption  flourished  and  was  reg- 
ulated by  law  in  both  of  the  classical  na- 
tions of  antiquity.  In  Greece,  in  the  inter- 
ests of  the  next  of  kin  whose  rights  were 
affected  by  adoption,  It  was  provided  that 
the  registration  should  be  attended  with  cer- 
tain formalities,  and  that  it  should  take  place 
at  a  fixed  time,  the  festival  of  Thargelia. 
In  Rome  the  system  was  in  vogue  long  be- 
fore the  time  of  Justinian,  and  the  cere- 
monies to  accomplish  the  result  were  cum- 
bered with  much  formality,  and  he  reduced 
the  statement  to  a  code  which  simplified  the 
proceedings,  from  which  modem  legislation 
on  the  subject  has  derived  its  principles. 
Justinian's  Code  either  required  an  imperial 
rescript  or  a  proceeding  before  a  magistrate 
to  accomplish  an  adoption,  and  if  resort  was 
not  had  to  an  imperial  rescript,  and  the  per- 
son to  be  adopted  was  alieni  juris,  the  par^ 
ties  appeared  before  a  magistrate  and  ex- 
ecuted a  deed  in  his  presence  declaring  that 
the  person  giving  the  child  and  the  person 
receiving  it  were  personally  present  and  con- 


sented to  the  adoption;  but  it  was  sufllcient 
if  the  consent  of  the  party  adopted  were  ex- 
pressed by  his  not  declaring  his  assent,  "non 
contradicenti."  The  effect  of  adoption  was 
to  cast  the  succession  on  the  adopted,  in 
case  the  adopted  father  died  intestate,  and 
created  the  relation  of  paternity  and  affilia- 
tion not  before  recognized  as  legally  existing, 
and  the  change  of  name  was  more  an  inci- 
dent than  the  object  of  the  proceedings.  In 
re  Sessions'  Estate,  38  N.  W.  249,  253,  70 
Mich.  297,  14  Am.  St  Rep.  500. 

"To  adopt"  means  to  take  a  stranger  into 
one's  family  as  son  and  heir;  that  is,  to  take  a 
child  into  one's  family  and  to  treat  it  as  one's 
own,  giving  it  the  privileges  and  rights  of  a 
natural  child.  Adoption  was  unknown  to  the 
common  law,  but  is  familiar  to  the  civilian, 
and  under  the  Roman  law  the  person  adopted 
entered  Into  the  family  and  came  under  the 
power  of  the  person  adopting  him,  and  the 
person  adopted  stood  not  only  himself  in 
relation  of  child  to  him  adopting,  but  his 
children  became  the  grandchildren  of  such 
person.  The  French  law  also  admitted  of 
adoption,  and  the  adopted  succeeded  to  the  in- 
heritance of  the  adopter.  Code  Napoleon,  art. 
350.  It  was  also  known  to  the  Spanish,  and 
the  person  adopted  succeeded  as  heir  to  him 
who  adopted  him  (title  16,  4th  Partidas). 
Therefore,  by  the  common  acceptation  of  the 
word,  "adoption"  means  the  relation  of  par- 
ent and  child,  with  all  the  consequences  of 
that  relationship,  and  it  cannot  be  said  that 
the  Legislature  used  the  word  in  a  more 
restrained  sense.  Vidal  v.  Commagere,  13 
La.  Ann.  516,  518. 

Adoption  was  unknown  to  the  common 
law,  but  was  recognized  under  civil  law 
jurisprudence.  Its  effect  was  to  make  a 
stranger  the  son  and  heir  of  the  person 
adopting  him.  The  person  adopted  entered 
the  family  and  came  under  the  power  and 
head  of  the  family.  He  stood  in  the  relation 
of  a  child  to  his  adopter,  and  his  children 
became  the  grandchildren  of  such  person. 
By  the  Spanish  law  the  person  adopted  suc- 
ceeded as  heir  to  the  one  adopting  him.  Ac- 
cording to  the  law  as  it  existed  in  Mexico 
while  Texas  was  under  the  dominion  of  that 
government,  no  person  having  a  legitimate 
child  living  could  adopt  a  stranger  as  coheir 
with  his  child.  Eckford  v.  Knox,  2  S.  W. 
372,  373,  67  Tex.  200,  204. 

"Adoption"  is  defined  as  to  take  or 
bring  into  relationship  and  confer  the  priv- 
ileges belonging  to  that  relation;  to  accept, 
receive,  or  choose  as  one's  own,  make  one's 
own,  accept  from  some  one  else.  In  other 
words,  it  is  the  act  of  the  person  who  re- 
ceives, not  that  of  the  person  who  gives.  It 
is  defined  by  the  adoption  statute  as  the 
legal  act  whereby  an  adult  takes  a  minor 
into  the  relation  of  a  child,  and  thereby  ac- 
quires the  rights  and  incurs  the  responsibili- 
ties of  parent  In  respect  to  such   minor. 
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Thus,  under  a  statute  authorizing  charitable 
institutions  to  bind  out  children  by  adoption 
with  some  suitable  person  by  a  written  state- 
ment of  adoption,  the  act  of  the  corporation 
from  whose  custody  the  child  is  taken  in 
entering  on  a  book  that  such  child  was 
adopted  by  such  persons  does  not  constitute 
an  "adoption."  Smith  v.  Allen,  63  N.  Y. 
6upp.  114,  117,  82  App.  DlT.  374. 

The  statutes  relatiye  to  adoption  have 
never  given  to  the  word  "adoption"  the  broad 
and  unrestricted  meaning,  in  so  far  as  relates 
to  the  person  adopted,  that  it  had  during 
early  periods  of  the  public  law,  when  the 
adoptant  was  entitled  to  the  property  of  the 
son,  and  exercised  towards  him  all  the  rights 
and  privileges  of  a  father;  in  short,  when  the 
relationship  was  to  all  intents  and  purposes 
the  same  as  existed  between  natural  father 
and  son,  when  persons  brought  into  a  family 
by  adoption  obtained  the  same  rights  as  if 
they  had  been  born  in  that  family,  and  when, 
on  the  other  hand,  persons  who  passed  out 
of  a  family  by  adoption,  which  brought  them 
under  a  new  patria  potestas,  lost  all  which 
had  been  theirs  by  birth.  And  under  the 
statute  the  adoptant  does  not  acquire  any 
right  over  the  minor's  property.  Succession 
of  Unforsake,  19  South.  002,  48  La.  Ann. 
540. 

Where  illegitimate  children  lived  with 
their  mother  and  were  supported  by  the  in- 
sured, -who  was  their  father,  the  fact  that 
in  his  application  he  used  the  term  "adopted 
children*'  could  not  have  deceived  the  in- 
,  surer.  Statutory  adoption  changes  the  name 
of  children  to  those  of  the  adopted  parents. 
In  the  case  in  issue,  their  names  remained 
as  that  of  the  mother.  Hanley  v.  Supreme 
Tent  Knights  of  Maccabees,  77  N.  Y.  Supp. 
246,  38  Misc.  Rep.  161. 

Same— As  affeotias  ial&eritaiioe. 

"Adoption"  is  the  act  by  which  a  person 
appoints  as  his  heir  the  child  of  another. 
Bray  v.  Miles,  54  N.  B.  446,  448,  23  Ind.  App. 
432. 

"To  adopt  a  child  implies  of  itself,  with- 
out more,  that  the  child  adopted  possesses 
a  right  to  inherit  from  the  adopted  parent" 
Fosburg  V.  Rogers,  21  a  W.  82,  84^  114  Mo. 
122,  19  L.  R.  A.  201. 

Laws  1873,  c.  830,  defines  "adoption" 
as  the  legal  act  whereby  an  adult  person 
takes  a  minor  into  the  relation  of  child,  and 
thereby  acquires  the  rights  and  incurs  the 
responsibilities  of  parent  in  respect  to  such 
minor.  Under  this  definition  the  ability  of 
an  adopted  child  to  inherit  is  distinct  and 
apart  from  all  the  substantial  elements  en- 
tering into  the  relation  by  adoption.  The 
meaning  of  adoption  is  that  the  child  shall 
be  adopted  and  treated  in  all  respects  as  the 
parent's  own  lawful  child  should  be  treated, 
while  the  matter  of  inheritance  Is  entirely 


between  the  child  and  the  state.  Dodln  v. 
Dodin,  40  N.  Y.  Supp.  748,  749,  17  Misc.  R^ 
35. 

The  word  "adopt,"  as  used  in  an  Instni- 
ment  containing  the  provision  that,  althougb 
the  present  instrument  binds  the  above-nam- 
ed child  strictly  as  an  apprentice,  it  is  never 
theless  the  true  intention  of  the  parties  thai 
said  apprentice  be  received  as  an  "adopted" 
child,  is  a  broad  term,  and  of  great  slg" 
nificance.  Webster's  Dictionary  definei 
"adoption"  to  be  the  act  of  adopting  or  thi 
state  of  being  adopted;  the  taking  and  treat 
ing  of  a  stranger  as  one's  own  child.  The 
Encyclopaedia  Britannica  defines  it  to  be 
"the  act  by  which  the  relations  of  fratemitj 
and  affiliation  are  recognized  as  legally  exist- 
ing between  persons  not  so  related  by  na- 
ture." An  adopted  child  is  entitled  to  in- 
heritance in  the  estate  of  its  adopted  parents 
Simmons  v.  Burrell,  8  Misa  Rep.  388^  402,  28 
N.  Y.  Supp.  625,  633. 

"Adoption'*  of  children  was  a  thing 
unknown  to  the  common  law,  but  was  a  fa- 
miliar practice  under  the  Roman  or  dril 
law,  and  our  modem  statutes  of  adoption  are 
taken  from  the  latter,  and  so  far  modify  the 
rules  of  common  law  as  to  the  succession  of 
property.  Butterfield  v.  Sawyer,  58  N.  £1 
602,  604,  187  lU.  598,  52  L.  R.  A.  75,  79  Anu 
St  Rep.  246. 

Adopted  children  "are  not  children  of 
the  person  by  whom  they  have  been  adopt- 
ed," though  the  right  to  inherit  trom  the 
adopting  parent  is  made  complete,  since 
the  identity  of  the  child  is  not  changed. 
"One  adopted  has  the  rights  of  a  child  with- 
out being  a  child,"  and  hence  an  adopted  child 
of  one  to  whom  a  life  estate  is  given,  with 
a  contingent  remainder  to  her  children,  takes 
no  interest  in  the  remainder.  Schafer  v. 
Eneu  (Pa.)  4  Smith,  304^  306. 

An  "adopted  child"  by  the  event  of  adop* 
tilon  becomes  the  legal  child  of  the  adopting 
parent,  and  stands  as  to  the  property  of  the 
adopting  parent  in  the  same  right  as  a  child 
bom  in  lawful  wedlock,  save  in  so  far  as  the 
exceptions,  in  the  statute  authorizing  the 
adoption  declare  otherwise.  And,  when  the 
statute  authorizes  a  full  and  complete  adop- 
tion, the  child  adopted  thereunder  acquires 
all  of  the  legal  rights  and  capacities,  indud- 
ing  that  of  inheritance,  of  a  natural  child* 
and  is  under  the  same  duties.  Virgin  T. 
Marwick,  55  Atl.  520,  521,  97  Me.  57& 

Same— As  legltiiiiatloa. 

The  term  "adopts,"  as  used  in  Civ.  Gode^ 
S  230,  providing  that  the  father  of  an  illegiti- 
mate child,  by  publicly  acknowledging  it  as 
his  own,  receiving  it  as  such  into  his  family, 
and  otherwise  treating  it  as  if  it  were  a  legit- 
imate  child,  thereby  "adopts"  it  as  such, 
should  be  construed  in  the  sense  of  "legiti- 
mates"; and  the  acts  of  the  father  of  an 
illegitimate  child.  If  filling  the  measure  re- 
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quired  by  the  statute,  would  retralt,  strictly 
speaking,  in  the  legitimation  of  such  child, 
rather  than  in  its  adoption.  "Adoption," 
properly  considered,  refers  to  persons  who 
are  strangers  in  blood,  and  is  not  synony- 
mous with  "legitimation,"  which  refers  to 
persons  where  the'  blood  relation  exists. 
Blythe  v.  Ayres.  31  Pac.  915,  9ie^  96  Cal. 
532,  19  L.  R.  A.  40. 

The  expression  "adopted  into  his  fam- 
ily,** as  used  in  Comp.  St.  c.  23,  (  81,  pro- 
viding that  no  illegitimate  child  shall  be  al- 
lowed to  claim  any  part  of  the  estate  of 
his  father  or  mother  unless  he  is  by  the 
parent  "adopted  into  his  family,"  means  tak- 
en in,  given  the  family  name,  and  treated  and 
currently  recognized  as  a  child.  Morton's 
Estate  V.  Morton,  87  N.  W.  182,  184,  62  Neb. 
420. 

Of  eonstitntloB. 

The  expression  "adoption  by  the  peo- 
ple," as  used  in  article  6  of  the  Constitution 
of  the  state,  which  took  effect  January  1, 
1870,  providing  that  the  act  shall  take  effect 
on  Its  "adoption  by  the  people,"  meant  that 
It  should  take  effect  when  the  result  of  the 
submission  to  the  people  was  declared  by 
the  state  boa^  of  canvassers.  Real  v.  Peo- 
ple, 42  N.  Y.  272,  282;  People  v.  Gardner,  46 
N.  Y.  812,  8ia 

As  used  In  an  amendment  to  the  Oonstl- 
tutlcm  providing  that  "the  existing  county 
courts  are  continued  and  the  Judges  thereof 
In  office  at  the  'adoption'  of  this  article  shall 
hold  their  offices  until  the  expiration  of  their 
respective  terms,"  the  word  "adoption'* 
means  when  the  amendment  should  become 
of  force  as  part  of  the  organic  law,  and  not 
a  tim«>  prior  to  that,  when  it  could  have  no 
voice  or  force  or  effect  whatever,  when  the 
electors  decided  that  it  should  form  part  of 
their  Constitution  and  become  of  force  at  a 
future  day.  People  v.  Norton  (N.  Y.)  59 
Barb.  1«9,  191. 

The  word  "adoption,"  as  used  In  refer- 
ence to  the  adoption  of  a  state  Constitution, 
means  the  time  the  territory  was  admitted  as 
a  state,  and  not  the  final  passage  of  the  Con- 
stitution by  the  convention,  nor  the  time  of 
Its  subsequent  ratlflcation  by  a  vote  of  the 
people,  since  it  was  not  until  the  territory 
was  admitted  as  a  state  that  the  proposed 
Constitution  became  actual  and  effective,  and 
only  after  such  time  did  it  constitute  a  real 
subsisting  Constitution,  possessing  the  force 
of  law.  Board  of  Crook  County  Com'rs  v. 
Rollins  Inv.  Co.,  27  Pac.  688,  685,  8  Wyo.  470. 

Of  oontract  or  aot* 

In  reference  to  the  "adoption"  and  ratifi- 
cation of  a  contract,  there  is  in  their  pri- 
mary signification  a  manifest  difference  be- 
tween the  two.  The  one  signifies  to  take 
and  receive  as  one's  own  that  with  reference 
to  which  there  existed  no  prior  relation,  ai- 
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ther  colorable  or  otherwise;  while  the  other 
is  a  confirmation,  approval,  or  sanctioning  of 
a  previous  act,  or  an  act  done  in  the  name 
or  on  behalf  of  the  person  ratifying  without 
sufficient  or  legal  authority;  that  is  to  say, 
the  confirmation  of  a  voidable  act  But  as 
relating  to  contracts,  some  lexicographers 
treat  them  as  synonymous.  Thus,  when  a 
person  affirms  a  voidable  contract,  or  ratifies 
a  contract  made  by  his  agent  beyond  his  au- 
thority, he  is  said  to  adopt  it  And  a  c<Hr- 
poratlon  will  be  bound  by  contracts  made  on 
its  own  behalf  by  promoters  before  organiza- 
tion. If,  after  it  Is  organized,  with  full  knowl- 
edge of  all  the  facts,  it  assumes  the  contract 
and  agrees  to  pay  the  consideration,  or  ac- 
cepts and  retains  the  benefit,  whether  such 
act  is  called  adoption  or  ratification.  Schrey- 
er  V.  Turner  Flouring  Mills  Co.,  48  Pac.  719, 
720,  29  Or.  1. 

The  terms  "adopt  and  ratify"  are  proper- 
ly applicable  only  to  contracts  made  by  a 
party  acting  or  presuming  to  act  for  another. 
The  latter  may  then  adopt  or  ratify  the  act 
of  the  former,  however  unauthorized.  To 
adoption  and  ratification  there  must  be  some 
relation,  actual  or  assumed,  of  principal  or 
agent  Ellison  v.  Jackson  Water  Co.,  12  Cal. 
542,  551r  Shepardson  v.  Gillette,  81  N.  B. 
788,  789,  138  Ind.  125.  Hence,  a  board  of 
trustees  of  a  civil  town  having  no  authority 
to  levy  a  tax  for  a  special  school  fund,  such 
unauthorized  levy  for  such  purpose  by  it 
cannot  be  legalized  by  ratification  by  the 
board  of  trustees  of  the  school  town.  Shep- 
ardson V.  Glllett,  31  N.  B.  788,  789,  133  Ind. 
125. 

The  term  "adoption,"  as  used  in  refer- 
ence to  the  adoption  of  a  contract  by  a  per- 
son not  a  party  thereto,  "implies  assent  to 
the  contract  as  It  is.  Adoption  cannot  im- 
ply the  insertion  of  a  new  party  to  the  con- 
tract, or  any  additional  obligation  arising 
from  it  as  it  stands."  Barker  v.  Berry,  8  Mo. 
App.  446,  449. 

The  adoption  by  a  corporation  of  a  con- 
tract of  its  promoter  is,  in  legal  effect,  the 
making  of  the  contract  by  the  corporation  as 
of  the  date  of  the  adoption,  and  not  as  of 
some  former  date.  McArthur  v.  Times 
Printing  Co.,  51  N.  W.  216,  217,  48  Minn.  819, 
31  Am.  St  Rep.  653. 

"Adopted"  Is  properly  applied  only  to 
contracts  made  by  a  party  assuming  to  act 
for  another.  It  Is  frequently  used  in  refer- 
ence to  confirmation  or  renewal  of  contracts 
of  infants  and  of  persons  of  unsound  mind, 
but  not  properly  in  their  technical  sense.  It 
Is  not  a  correct  expression  to  say  that  a  per- 
son "adopts"  his  own  act  That  which  is  his 
own  is  already  so,  and  needs  no  adoption. 
The  word  "adoption"  Implies  that  some  other 
person  has  acted  other  than  the  person  who 
adopts  it  Minnich  v.  Darling,  86  N.  B.  178* 
175,  8  Ind.  App.  538. 
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The  use  of  the  term  "adoption"  In  an  In- 
struction on  the  question  of  the  "adoption" 
of  a  bank  in  the  Illegal  act  of  Its  cashier  so 
as  to  bind  the  bank  and  render  it  liable  for 
the  cashier's  act,  without  expressly  defining 
the  term  "adoption,"  was  not  objectionable, 
since  the  word  was  not  a  word  of  rare  use, 
nor  was  it  also  a  technical  term  applicable 
to  any  branch  of  learning  or  science,  but  was 
a  word  in  common  use  and  commonly  under- 
stood, and  is  applicable  to  the  case,  and,  as 
used  in  the  instruction,  it  was  used  in  its 
usual  and  ordinary  acceptation  to  mean  "ac- 
ceptance," etc.  Iowa  State  Sav.  Bank  t. 
Black,  59  N.  W.  283,  284,  91  Iowa,  490. 

Of  resolution. 

The  term  "adoption,'*  as  used  in  the  char- 
ter of  a  city,  regulating  the  "adoption"  of 
resolutions  for  the  imposition  of  taxes, 
means  a  passage  of  the  resolution  by  both 
boards  of  the  city  council.  In  re  Douglass 
(N.  y.)  58  Barb.  174,  176. 

Of  tezt-liooks. 

Under  the  general  school  law  proTlding 
that  when  text-books  shall  be  once  adopted 
they  shall  not  be  changed  for  five  years, 
books  are  "adopted"  when  such  action  as 
the  statute  provides  is  taken,  and  not  when 
overy  other  book  then  in  use  has  been  re- 
moved and  a  new  one  substituted.  Attorney 
General  y.  Board  of  Education  (Mich.)  95  N. 
W.  746,  749. 

ADOPTED  OHHiD. 

See  "Adopt— Adoption.** 

As  child,  see  "Child— Children." 

ADOPTED  CiriZEHS. 

Within  the  meaning  of  Act  Cong.  May 
2,  1890,  providing  that  executions  on  judg- 
ments of  other  than  Indian  courts  shall  not 
be  valid  for  sale  of  improvements  on  land 
owned  by  tiie  Indian  nation,  and,  on  return 
of  nulla  bona  on  an  execution  on  a  judgment 
against  an  "adopted  citizen"  of  any  Indian 
tribe,  such  Improvements  may  be  subjected 
to  the  payment  of  the  judgment  by  decree  of 
the  court  rendering  the  judgment,  by  the 
phrase  "adopted  citizen"  is  meant  all  citizens 
not  of  the  blood;  that  Is,  those  who  have 
been  adopted  by  the  nation,  either  by  treaty 
or  by  act  of  the  Indian  Legislature.  Those 
who  have  been  adopted  by  treaty  are  inter- 
married white  men,  and  negroes  who  were 
slaves  to  an  Indian,  and  their  descendants. 
Hampton  v.  Mays  (Indian  Ter.)  69  S.  W. 
1115,  1116. 

ADOPTED  nniiu 

The  term  "adopted  heir"  may  properly 
be  used  to  designate  a  child  by  adoption,  who 
is  *in  a  limited  sense  made  an  heir,  not  by 
the  law,  but  by  the  contract  evidenced  by 
the  deed  of  adoption."    In  re  Sessions'  Es- 


tate. 38  N.  W.  249,  254,  70  Mich.  297,  14  Am. 
St  Rep.  500* 

ADRIFT. 

"Adrift**  is  properly  applied  to  the  condi- 
tion of  seaweed  which  has  not  been  deposit- 
ed on  shore,  but  which  during  flood  tide  la 
moved  by  each  rising  and  receding  wave,  al- 
though the  bottom  of  the  mass  may  touch 
the  beach,  and  hence,  under  the  Massachu- 
setts statutes,  such  seaweed  did  not  vest  in 
the  riparian  proprietor.  Anthony  Y.  Gilford, 
84  Mass.  (2  Allen)  549,  550. 

ADS. 

The  word  ''ads'*  means  ad  sectam,  which 
means  "at  the  suit  of."  Bowen  v.  Wilcox  & 
Gibbs  Sewing  Mach.  Co.,  86  111.  11, 12. 

ADULT. 

As  children,  see  "Child— Children.'* 

"Adult,"  as  used  in  Pen.  Code,  art  496, 
subd.  5,  declaring  an  aggravated  assault  to  be 
one  committed  by  an  "adult"  male  on  the 
person  of  a  female  or  a  child,  or  by  an 
"adult"  female  on  a  child,  signifies  a  person 
who  has  attained  the  full  age  of  21  years, 
according  to  Its  well-defined  meaning,  both 
in  law  and  its  common  acceptation,  which 
makes  an  adult  one  of  full  age,  or  one  who 
has  reached  the  years  of  manhood,  the  term 
"adult"  and  the  phrase  "having  arrived  at 
the  age  of  21  years"  being  used  interchange- 
ably. Schenault  v.  State,  10  Tex.  App.  410, 
411;  George  v.  State,  11  Tex.  App.  95,  96; 
Hall  V.  State,  16  Tex.  App.  6,  10,  49  Am. 
Rep.  824;  Henkel  v.  State  (Tex.)  11  8.  W. 
671,  672;  Galbraith  v.  State  (Tex.)  13  &  W. 
607. 

"Adult,"  within  the  provisions  of  a  stat- 
ute providing  for  the  prohibition  of  sale  of 
intoxicating  liquors  on  petition  by  the  ma- 
jority of  the  adult  inhabitants  of  the  district 
means  all  males  of  the  age  of  21  years,  and 
females  of  the  age  of  18.  Wilson  y.  Law- 
rence (Ark.)  69  S.  W.  570,  571. 

Where  an  indictment  alleges  an  assault 
by  an  "adult  male,"  and  the  evidence  showed 
that  the  defendant  was  "a  railroad  hand," 
and  he  was  spoken  of  as  "a  man,"  and  there 
was  no  question  raised  below  as  to  his  t)eing 
an  adult,  the  Supreme  Court  will  not  reverse 
a  conviction  for  lack  of  specific  proof  of  such 
fact  Henkel  v.  State,  11  S.  W.  671,  672,  27 
Tex.  App.  510. 

ADULTERATED-ADULTERATION. 

Base  as  synonymous,  see  "Base.** 

Adulteration  is  the  act  of  corrupting  or 
debasing;    the  act  of  mixing  something  Im- 
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pure  or  ■pnrions  with  something  pnre  or 
genuine,  or  an  inferior  article  with  a  superior 
one  of  the  same  Idnd.  Grosyenor  v.  Duffy, 
80  N.  W.  19,  20.  121  Mich.  220;  Common- 
wealth y.  Hufnal,  39  AU.  1062,  186  Pa.  876. 

Beer  or  wine. 

The  placing  of  salicylic  acid  in  any  quan- 
tity in  beer  to  be  sold  as  food,  such  beer  be- 
ing placed  on  sale  without  a  label  on  the 
package  notifying  the  purchaser  that  It  con- 
tains such  an  ingredient,  is,  when  found  to 
be  poisonous  or  deleterious  to  health  by  its 
continuous  at  indiscriminate  use,  an  "adul- 
teration" within  the  meaning  of  Ohio  Pure 
Food  Law  (as  amended  April  22,  1890)  8  3, 
par.  "b,"  cl.  7.  State  v.  Hutchinson,  46  N. 
B.  1043,  1044,  66  Ohio  St.  673. 

All  liquors  denominated  as  wine  con- 
taining alcohol,  "except  such  as  shall  be  pro- 
duced from  the  natural  fermentation  of  pure, 
undried  grape  Juice,"  or  compounded  with 
distilled  spirits,  or  by  both  methods,  whether 
denominated  as  wine  or  by  any  other  name 
wliataoever,  in  the  nature  of  articles  for  use 
as  beverages,  except  compound  wine,  or  for 
compounding  with  other  liquors  for  such 
use,  and  all  compounds  of  the  same  with 
pure  wine,  and  all  preserved  fruit  juices 
compounded  with  substances  not  produced 
from  undried  fruit,  in  character  of  or  in- 
tended for  use  as  beverages,  and  all  wines 
(including  all  grades  and  kinds)  which  con- 
tain, or  in  the  production  or  manufacture  of 
wbich,  any  glucose,  or  uncrystallized  grape 
or  starch  sugar,  or  cider,  or  pomace  of  grapes 
out  of  which  the  juice  has  been  pressed  or 
extracted,  known  as  "grape  cheese,"  has  been 
used,  and  all  wines,  imitations  of  wines,  or 
other  beverages  produced  from  fruit  into 
which  cart>onic  acid  gas  has  been  artificially 
injected,  or  which  shall  contain  any  alum, 
baryta,  salts,  caustic  lime,  carbonate  of  soda, 
carbonate  of  potash,  carbonic  acid,  salts  of 
lead,  salicylic  acid,  or  any  other  antiseptic 
coloring  matter  (other  than  produced  from 
undried  fruit  or  pure  sugar),  essence  of  ei- 
ther, or  any  foreign  substance  whatever, 
which  is  injurious  to  health,  shall  be  denom- 
inated as  "adulterated  wine."  Bates'  Ann. 
St  Ohio  1904, 1  420O— 6a 

Butter  or  oleomargarine. 

The  term  "adulterated  butter,**  as  used 
in  an  act  relating  to  oleomargarine,  is  de- 
fined to  mean  a  grade  of  butter  produced  by 
mixing,  reworking,  rechuming  In  milk  or 
cream,  refining,  or  in  any  way  producing  a 
uniform,  purified,  or  improved  product  from 
different  lots  or  parcels  of  melted  or  unmelted 
butter  or  butter  fat  in  which  any  acid,  al- 
kali, chemical,  or  any  substance  whatever  is 
introduced  or  used  for  the  purpose  or  with 
the  effect  of  deodorizing  or  removing  there- 
from rancidity,  or  any  butter  or  butter  fat 
with  which  there  is  mixed  any  substance  for- 
eign to  butter,  with  intent  or  effect  of  cheap- 


ening in  cost  the  product,  or  any  butter  In 
the  manufacture  or  manipulation  of  which 
any  process  or  material  is  used  with  intent 
or  effect  of  causing  the  absorption  of  abnor- 
mal quantities  of  water,  milk,  or  cream. 
Supp.  U.  S.  Comp.  St  1903,  p.  267. 

The  act  of  coloring  oleomargarine  so  as 
to  make  it  look  like  butter  is  not  "adultera- 
tion." Grosvenor  y.  Duffy,  80  N.  W.  19,  20, 
121  Mich.  220. 

Dmc* 

A  drug  shaO  be  deemed  to  be  adulter- 
ated: (1)  If,  when  sold  under  or  by  a  name 
recognized  in  the  United  States  Pharmaco- 
poeia, it  differs  from  the  standard  of  strength, 
quality,  or  purity  laid  down  therein.  (2) 
If»  when  sold  under  or  by  a  name  not  rec- 
ognized in  the  United  States  Pharmacopoeia, 
but  which  is  found  in  some  other  pharmaco- 
poeia, or  other  standard  work  on  materia 
medlca,  it  differs  materially  from  the  stand- 
ard of  strength,  quality,  or  purity  laid  down 
in  such  work.  (3)  If  its  strength  and  purity 
fall  below  the  professed  standard  under 
which  it  is  sold.  Gen.  St  N.  J.  1895.  p.  1175, 
S  75;  Code  Miss.  1892,  H  2090,  2097;  Bey. 
Laws  Mass.  1902,  p.  60,  c.  76,  §  1& 

Food. 

An  article  of  food  shall  be  deemed  to  be 
adulterated:  (1)  If  any  substance  or  substan- 
ces have  been  mixed  with  It  so  as  to  lower 
or  depreciate  or  injuriously  affect  its  quality, 
strength,  or  purity.  (2)  If  any  inferior  or 
cheaper  substance  or  substances  have  been 
substituted  wholly  or  in  part  for  it  (3)  If 
any  valuable  or  necessary  constituent  or  in- 
gredient has  been  wholly  or  in  part  abstract- 
ed from  it  (4)  If  it  is  an  imitation  of,  or  is 
sold  under  the  name  of,  another  article.  (5) 
If  it  consists  wholly  or  in  part  of  a  diseased, 
decomposed,  putrid,  infected,  tainted,  or  rot- 
ten animal  or  vegetable  substance  or  article, 
whether  manufactured  or  not;  or,  in  case  of 
milk,  if  it  is  the  produce  of  a  diseased  ani- 
mal. (6)  If  it  is  colored,  coated,  polished,  or 
powdered,  whereby  damage  or  inferiority  is 
concealed;  or  if  by  any  means  it  is  made  to 
appear  better  or  of  greater  value  than  it 
really  is.  (7)  If  it  contains  any  added  sub- 
stance or  ingredient  which  is  poisonous  or 
injurious  to  health.  P.  &  L.  Dig.  Laws  Pa. 
1897,  vol.  8,  col.  318,  S  16;  Ck)mp.  Laws  Mich. 
1897,  I  5012;  Code  Miss.  1892,  8  2096;  Gen. 
St  N.  J.  1895,  p.  1175,  I  75.  If  it  contains 
any  added  antiseptic  or  preservative  sub- 
stance, except  common  table  salt  saltpeter, 
cane  sugar,  alcohol,  vinegar,  spices,  or,  in 
smoked  food,  the  natural  products  of  the 
smoking  process.  Rev.  Laws  Mass.  1902,  p. 
660,  c.  75,  (  18. 

Milk. 

The  dilution  of  milk  with  water  is  adul- 
teration. One  of  the  definitions  of  the  term 
'^adulteration"  given  by  Worcester  is  to  cor>  • 
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rupt  by  some  foreign  mixture,  or  by  Inter- 
mixing what  l8  less  valuable.  People  v. 
West  (N.  Y.)  U  Hun,  182,  164,  6  N.  Y.  Cr.  E. 
382,  884. 

Whether  mixing  water  with  milk  was 
Intended  by  the  terms  of  the  statute  to 
''adulterate"  milk  is  a  matter  of  doubt  The 
evident  Intent  of  the  statute  was  to  prevent 
the  traffic  in  Impure  and  unwholesome  milk. 
Whether  the  addition  of  water  to  milk,  with- 
out any  other  Ingredient,  renders  it  impure 
or  unwholesome,  is  certainly  not  so  clearly 
settled  as  to  enable  the  court  so  to  find  with- 
out some  evidence  to  establish  the  fact 
People  V.  Fauerback  (N.  Y.)  5  Parker,  Or.  B. 
311,  312. 

The  sale  as  skim  milk  of  milk  from 
which  the  cream  had  been  removed  by  the 
"centrifugal"  method,  instead  of  by  the  old- 
fashioned  skimming  process.  Is  not  a  sale  of 
an  adulteration.  Commonwealth  v.  Hufnal, 
39  Atl.  1052,  185  Pa.  876. 

^'Adulterate"  means  to  corrupt,  to  make 
impure  by  a  mixture  of  baser  materials;  that 
is  to  say,  to  inject  something  into  the  thing. 
This  definition  agrees  with  the  spirit  of  the 
law  prohibiting  the  sale  of  adulterated  milk, 
and,  where  the  statute  authorizes  the  sale 
of  skim  milk  with  more  than  6  per  cent,  of 
the  cream,  such  skim  milk  with  6  per 
cent  is  not  adulterated.  "Adulterated  milk" 
means  milk  to  which  any  foreign  substance 
has  been  added.  Commonwealth  v.  Hough,  1 
Pa.  Dist  B.  51,  53. 

As  used  in  the  act  relating  to  the  sale  of 
impure  milk,  "adulteration"  means  the  addi- 
tion of  water  or  Ice  to  the  milk.  P.  &  L. 
Dig.  Laws  Pa.  1804,  vol.  1,  col.  1271,  I  440. 

If  the  milk  is  shown,  upon  analysis,  to 
contain  more  than  88  per  cent  of  watery 
fluid,  or  to  contain  less  than  12  per  cent 
solids,  not  less  than  one-fourth  of  which  must 
be  fat,  it  shall  be  deemed,  for  the  purpose  of 
the  chapter  relating  to  adulteration,  to  be 
adulterated,  and  not  of  good  standard  qual- 
ity, except  during  the  months  of  May  and 
June,  when  milk  containing  less  than  11^ 
per  cent  of  milk  solids  shall  be  deemed  to 
be  not  of  good  quality.  Bates'  Ann.  St  Ohio 
1904,  8  4200-12. 

ADULTERY. 

See  -Double  Adultery";    "Single  Adul- 
tery." 

•^Adultery"  is  illicit  sexual  intercourse 
between  two  persons  one  of  whom  Is  mar- 
ried. Banks  v.  State,  11  South.  404,  405,  96 
Ala.  78;  Hull  v.  Hull,  2  Strob.  Eq.  174,  175; 
Territory  v.  Whltcomb,  1  Mont  359,  362,  25 
Am.  Rep.  740;  Dinkey  v.  Commonwealth,  17 
Pa.  (5  Harris)  126,  129,  55  Am.  Dec.  542. 
Or  both  of  them  may  be  married.  State  v. 
Fellows,  6  N.  W.  239,  50  Wis.  65;  State  v. 
Mahan,  46  N.  W.  855,  81  Iowa,  121. 


"Adultery**  is  the  voluntary  sexual  Intei^ 
course  of  a  married  person  with  one  not  the 
husband  or  wife.  Altchison  t.  Altchison,  68 
N.  W.  573,  574»  99  Iowa,  98;  L^man  v.  Peo- 
ple, 64  N.  B.  .974,  198  lU.  544;  Helfrich  T. 
Commonwealth,  83  Pa.  (9  Casey)  68^  70,  75 
Am.  Dec.  579. 

"Adultery"  is  the  unlawful  voluntary 
sexual  intercourse  of  a  married  person  with 
one  of  the  opposite  sex,  whether  married  or 
single.  Cook  v.  State,  11  Oa.  53,  56,  56  Am. 
Dec.  410.  It  is  sexual  intercourse  between  a 
married  person  and  one  of  the  opposite  seXt 
whether  married  or  single.  Miner  ▼•  Peo- 
ple, 58  III.  59,  60;  Respubllca  v.  Roberts  (Pa.) 
1  Yeates,  6,  7;  In  re  Smith,  87  Pac.  1099, 
1100,  2  Okl.  153.  The  offense  cannot  be 
committed  by  an  unmarried  person.  Res- 
publlca ▼.  Roberts  (Pa.)  1  Yeates,  6^  7. 
When  the  crime  is  committed  between  par- 
ties only  one  of  whom  is  married,  both  are 
guilty  of  adultery.  St  Okl.  p.  468,  §  2173; 
In  re  Smith,  37  Pac.  1099,  1100,  2  Okl.  153; 
State  V.  Whealey,  69  N.  W.  211,  5  S.  D.  427. 

"Adultery"  by  the  Roman  law  was  lim- 
ited to  illicit  sexual  intercourse  with  a  mar- 
ried woman.  State  t.  Fellows,  6  N.  W.  239, 
240,  50  Wis.  66. 

Criminal  intercourse  between  a  married 
man  and  an  unmarried  woman  is  not  adul- 
tery. State  V.  Searle,  56  Vt  516,  618;  State 
V.  Lash,  16  N.  J.  Law  (1  Har.)  380,  884^  32 
Am.  Dec.  397. 

"Adultery"  Is  Ulldt  connection  by  a  mar- 
ried man  with  an  unmarried  woman  as  well 
as  with  a  married  woman.  Pickett  v.  Pick- 
ett 7  N.  W.  144,  27  Minn.  299;  Helfrlcb  v. 
Ck)mmonwealth,  33  Pa.  (9  Casey)  68,  70,  76 
Am.  Dec.  579;  State  ▼.  Fellows,  6  N.  W. 
239,  240,  50  Wis.  65. 

"Adultery"  is  sexual  Intercourse  be- 
tween a  married  woman  and  a  single  man  or 
a  married  one  not  her  husband.  Hood  t. 
State,  56  Ind.  263,  267,  26  Am.  Rep.  21. 

"Adultery"  is  when  a  married  woman 
has  sexual  intercourse  with  any  other  person 
than  her  husband,  and  such  Intercourse  is 
adultery  in  both  parties,  and  is  so  called 
from  its  tendency  to  produce  an  adulterated, 
spurious,  or  counterfeit  issue,  and  no  other 
connection  between  the  sexes  is  adultery,  for 
from  no  other  connection  can  such  conse- 
quences follow.  Ohio  V.  Oonnoway  (Ohio) 
Tapp..  90,  91;  State  v.  Weatherby,  43  Me. 
258,  261,  263,  69  Am.  Dec.  59. 

"Adultery"  is  not  a  crime  which,  like 
conspiracy.  Is  one  which  consists  in  the  con- 
curring act  of  two  or  more,  necessitating 
that  such  joint  action  be  alleged  and  proved. 
One  person  may  be' alone  guilty  of  it  The 
act  of  sexual  Intercourse  by  a  married  man 
with  an  unmarried  woman,  or  by  an  unmar- 
ried man  with  a  married  woman,  is  adultery 
in  the  man,  without  regard  to  the  guilt  of 
the  woman.    It  is  an  act  committed  by  bim. 
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between  him  and  the  woman,  althongh  she 
is  not  a  criminal  or  conscious  participant 
That  a  man  cannot  commit  rape  upon  a  mar- 
ried woman  without  also  committing  adul- 
tery, only  shows  that  he  commits  both  crimes 
by  one  act,  which  Includes  all  the  elements 
of  both.  Upon  an  indictment  against  a  man 
and  a  married  woman  for  adultery,  the  man 
may  be  alone  convicted,  although  at  the 
time  the  act  was  committed  the  woman  was 
in  such  a  state  of  stupefaction  as  to  be  in- 
capable of  consent.  Ck>mmonwearth  v.  Bake- 
man,  131  Mass.  577,  578»  41  Am.  Rep.  248. 

''Adultery"  at  the  common  law  was  not 
denounced  as  a  crime.  As  the  basis  of  a 
dvH  right  of  action  It  consisted  only  of  a 
man  haying  sexual  intercourse  with  a  mar- 
ried woman  other  than  his  wife,  thereby  in- 
troducing the  danger  of  spurious  issue  of  the 
marriage.  State  t  Hasty  (Iowa)  96  N.  W. 
1115. 

Where  one  of  two  statutes  makes  "adul- 
tery" a  ground  for  divorce,  and  the  other  a 
criminal  offense,  "adultery"  as  a  ground  for 
divorce  is  not  used  in  the  restricted  sense  in 
which  it  is  used  in  the  statute,  making  it  a 
criminal  offense  which  requires  it  to  be  com- 
mitted with  a  married  woman,  but  in  the 
more  enlarged  sense  in  which  it  is  com- 
monly used.  '*In  a  civil  light,  as  a  violation 
of  the  marriage  contract,  no  distinction  is 
made  between  illicit  connection  by  a  mar- 
ried man  with  a  married  or  unmarried  wo- 
man. In  either  case,  for  the  purpose  of  a 
divorce,  he  is  guilty  of  'adultery.' "  Pickett 
V.  Pickett,  7  N.  W.  144,  27  Minn.  299. 

Adultery  is  sexual  intercourse  between  a 
married  woman  and  any  man  other  than  her 
husband  Names  v.  State,  50  N.  B.  401,  20 
Ind.  App.  168  (citing  SUte  v.  Smith,  47  N.  E. 
685.  18  Ind.  App.  179). 

Every  act  of  adultery  implies  three 
things:  First,  the  opportunity;  secondly,  the 
disposition  in  the  mind  of  the  adulterer; 
thirdly,  the  same  in  the  mind  of  the  partlceps 
criminis.  And  the  proposition  is  substantial- 
ly true  that  whenever  these  three  are  found 
to  concur  the  criminal  act  is  committed. 
Jayne  v.  Jayne,  25  N.  Y.  Supp.  810,  811,  5 
Misc.  Hep.  S07. 

The  term  "adultery,"  as  used  in  the  chap- 
ter relating  to  offenses  against  chastity,  mor- 
ality, and  decency,  has  the  same  meaning  as 
when  used  in  reference  to  the  causes  of  a  di- 
vorce, and  the  same  which  it  bears  according 
to  the  common  usage  of  the  language.  Comp. 
Laws  Mich.  1897,  §  11,689. 

Mairimge  of  one  party  neoessary. 

To  constitute  adultery  under  the  statute.  It 
is  necessary  that  at  least  one  of  the  parties 
to  the  act  of  seirual  intercourse  be  married, 
and  both  may  be.— State  v.  Malian,  46  N.  W. 
866, 866, 81  Iowa,  121. 


To  constitute  adultery,  one  of  the  par- 
ties must  be  married,  as  it  imports  a  violation 
of  the  marriage  bed.  Under  an  indictment 
for  adultery,  one  cannot  be  convicted  of  for- 
nication. Smitherman  v.  State,  27  Ala.  28, 
24. 

Marriage  of  one  party  snAoleat. 

Adultery  may  be  committed  in  three 
ways:  By  a  married  man  having  sexual  in- 
tercourse with  an  unmarried  woman,  by  a 
married  woman  having  the  same  with  an  un- 
married man,  and  by  either  having  the  like 
intercourse  VTlth  a  married  person  of  the  op- 
posite sex  other  than  such  person's  husband 
or  wife.  When  the  crime  is  committed  be- 
tween parties  only  one  of  whom  is  married, 
both  are  guilty  of  adultery  under  the  stat- 
utes. State  V.  Roth,  17  Iowa,  336,  340;  State 
V.  Wilson,  22  Iowa,  864,  866. 

"Adultery"  is  the  Ulicit  intercourse  be- 
tween two  persons  of  different  sexes,  where 
either  is  married.  White  v.  State,  74  Ala. 
31,84. 

The  term  "adultery"  has  a  more  com- 
prehensive signification  than  in  the  civil 
law,  and  renders  both  parties  implicated 
equally  liable  for  punishment  if  either  the 
man  or  woman  be  married;  but  adultery  can 
only  be  committed  by  parties  one  of  whom 
at  least  is  married,  and  by  parties  who  are 
not  married  to  each  other.  State  v.  Weather- 
by,  43  Me.  268,  261,  268,  69  Am.  Dec  69. 

Where  two  persons  live  together  in  a 
state  of  cohabitation,  one  of  them  being  mar- 
ried, they  are  both  guilty  of  adultery.  Parks 
V.  State,  8  Tex.  App.  337,  338. 

Illicit  intercourse  between  an  unmarried 
man  and  a  married  woman  is  fornication  in 
the  man,  and  not  adultery.  Commonwealth 
V.  Lafferty  (Va.)  6  Grat  672,  673. 

Adultery  is  the  unlawful  voluntary  sex- 
ual Intercourse  of  a  married  person  with  one 
of  the  opposite  sex,  and  when  the  crime  is 
committed  between  parties  only  one  of  whom 
is  married  both  are  guilty  of  adultly.  Civ. 
Code  S.  D.  1903,  S  68. 

Otlier  sexnal  offenses  dUtlngisiil&ed. 

Adultery  and  bastardy  are  two  separate 
and  distinct  offenses,  and  therefore  the  fact 
that  the  governor  pardoned  a  man  convicted 
of  the  crime  of  adultery  did  not  toll  his  pun- 
ishment for  bastardy,  or  the  judgment  ren- 
dered against  him  for  the  maintenance  of 
the  bastard  child,  since  such  maintenance  is 
designed  to  relieve  the  public  from  the  cost 
of  maintaining  paupers,  and  has  nothing 
whatever  to  do  with  the  punishment  of  the 
other  crime.  Duncan  v.  Commonwealth  (Pa.) 
4  Serg.  &  R.  449,  451. 

"Adultery"  is  the  voluntary  sexual  in- 
tercourse of  a  married  person  with  a  person 
other  than  the  offender's  husband  or  wife, 
whether  the  latter  is  married  or  single.    The 
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offense  of  the  married  person  Is  adultery, 
and  of  the  unmarried  person  fornication.  lij- 
man  y.  People,  64  N.  E.  974,  198  III  544. 

-Adultery,"  as  used  in  2  Rev.  St  187e,  p. 
466,  providing  that  every  person  who  shall 
live  in  open  and  notorious  adultery  or  fornica- 
tion shall  be  punished,  etc.,  should  be  con- 
strued to  mean  sexual  connection  between  a 
married  woman  and  an  unmarried  tAslh.  or  a 
married  man  other  than  her  own  husband. 
Strictly,  adultery  consists  in  carnal  connec- 
tion with  another  man's  wife.  Such  an  act  is 
adultery,  and  not  fornication,  and  the  sexual 
intercourse  of  any  man  with  a  married  wo- 
man is  adultery  in  both.  The  woman  must 
not  be  single.  As  distinguished  by  Bacon  in 
his  Abridgment,  Marriage  and  Divorce,  569, 
"Fornication  is  unlawful  because  children  are 
begotten  without  any  care  for  their  educa- 
tion, but  adultery  goes  further,  as  it  entails 
a  spurious  race  on  a  party  for  whom  he  is 
under  no  obligation  to  provide."  Hood  v. 
State,  56  Ind.  263,  267.  26  Am.  Rep.  2L 

Fornication  is  not  a  common-law  offense, 
and  therefore  both  the  information  and  proof 
under  it  must  conform  to  the  statute  which 
prescribes  the  penalty.  The  commonly  ac- 
cepted legal  meaning  of  -fornication"  is  illicit 
sexual  connection  between  a  man  and  woman 
as  husband  and  wife,  not  being  such.  By 
Rev.  St  I  4580,  when  a  man  commits  fornica- 
tion with  a  single  woman  both  of  them  shall 
be  punished.  The  offense  is  limited  to  a  man 
and  a  single  woman,  thus  creating  a  clear 
distinction  between  fornication  and  adultery, 
which  latter  crime  can  be  committed  only  by 
a  married  man  or  with  a  married  woman. 
The  crime  of  rape  may  be  committed  upon 
an  unmarried  woman  not  the  wife  of  the  de- 
fendant The  crime  of  incest  can  be  commit- 
ted only  with  a  woman  of  certain  consan- 
guinity or  relationship  with  the  man.  The 
crimes  of  incest  adultery,  and  fornication  dif- 
fer, therefore,  only  as  to  the  persons,  while 
the  crime  of  rape  differs  from  the  other 
crimes  against  chastity  both  as  to  the  person 
and  the  manner  of  sexual  connection,  as  by 
force  and  against  the  will  of  the  woman. 
State  V.  Shear,  8  N.  W.  287,  51  Wis.  460. 

By  *'fornicatlon"  is  meant  illicit  carnal 
connection;  unlawful  sexual  intercourse. 
This  unlawful  intercourse,  unaccompanied  by 
any  circumstances  which  tend  to  aggravate 
it  is  simply  fornication;  and  when,  as.  the 
result  of  such  fornication,  a  child  is  bom,  it 
is  called  "bastardy."  If  a  man  who  is  mar- 
ried is  guilty  of  unlawful  sexual  intercourse, 
we  call  it  "adultery"  in  him.  When  the 
act  is  between  the  parties  sustaining  rela- 
tions to  each  other  within  certain  degrees  of 
consanguinity  or  afiBnity,  we  call  it  "incest" 
Where  the  female  consents  to  unlawful  In- 
tercourse through  fraudulent  acts,  including 
a  promise  of  marriage,  we  call  it  "seduc- 
tion." In  each  case  the  essential  fact  which 
constitutes  the  crime  is  fornication.  People 
T.  RoQBe.  2  Mich.  (N.  P.)  209.  210. 


Adultery  and  fornication,  while  of  the 
same  grade,  are  essentially  different  offenses. 
To  commit  the  former,  one  of  the  parties  at 
least  must  be  at  the  time  a  married  person. 
Whether,  if  one  of  the  offenders  be  married 
and  the  other  single,  the  latter  commits  the 
offense  of  adultery  or  fornication  the  author- 
ities are  not  in  harmony.  The  better  opinion 
seems  to  be  that  in  such  case  the  married  of- 
fender is  guilty  of  adultery,  and  the  unmar- 
ried one  of  fornication.  The  offense  of  forni- 
cation proper  is  committed  when  neither  of 
the  offending  parties  is  married.  Budianan 
V.  State,  55  Ala.  154,  157. 

"Adultery"  is  an  unlawful  carnal  con- 
nection by  a  married  person  with  another 
than  his  or  her  husband  or  wife,  and  the 
fact  that  the  act  was  forcibly  committed, 
and  without  the  woman's  consent  did  not 
prevent  the  crime  from  constituting  "adul- 
tery" on  the  part  of  the  man,  though  it  also 
amounted  to  rape.  State  v.  Chambers,  53  N. 
W.  1090,  1092,  87  Iowa,  1,  43  Am.  St  Rep. 
349. 

Single  aot* 

Pen.  Code,  art  567,  providing  that  homi- 
cide is  Justifiable  when  committed  by  the 
husband  on  the  person  of  any  one  taken  in 
the  act  of  "adultery"  with  the  wife,  did  not 
mean  the  adultery  which  is  defined  as  a  spe- 
cific offense,  which  is  the  living  together, 
but  ecclesiastical  adultery — adultery  as  It  la 
known  in  common  parlance;  violation  of  the 
marriage  bed,  whether  the  adultery  consisted 
of  but  one  act  or  whether  the  parties  lived 
in  habitual  carnal  intercourse.  Price  v.  State, 
18  Tex.  Civ.  App.  474^  484,  51  Am.  Rep.  322. 

At  common  law  adultery  was  not  a 
crime,  but  adultery  was  made  punishable  by 
the  ecclesiastical  courts,  and  according  to  the 
ecclesiastical  law  unlawful  sexual  intercourse 
by  a  married  man  with  another  woman  than 
his  wife,  whether  she  be  married  or  single, 
constitutes  adultery.  Under  section  208  of 
the  <3riminal  Code,  a  single  act  of  sexual  in- 
tercourse by  a  married  man  with  an  unmar- 
ried woman  constitutes  the  crime  of  adultery. 
State  v.  Byrum,  83  N.  W.  207,  208,  60  Neb. 
384. 

A  single  act  of  unlawful  sexual  inte^ 
course  falls  within  the  definition  of  "adul- 
tery" or  "fornication,"  according  as  the  party 
is  married  or  not  State  v.  Brown,  23  N.  B. 
747,  748,  47  Ohio  St  102,  21  Am.  St  Bep. 
790. 


ADVANCE-ADVANCES. 

See  "Agricultural  Advances";  "To  be  Ad- 
vanced." 
See,  also,  "Moneys  Advanced." 
All  advances,  see  "All." 

To  "advance"  money  is  to  pay  It  before 
it  is  due,  or  it  is  to  furnish  money  for  a  spec- 
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llled  purpose,  understood  between  tbe  par- 
ties, the  money  or  some  equivalent  to  be  re- 
turned; and  this  Is  its  meaning  as  used  in 
Rev.  St  I  1001,  providing  that  all  contracts 
whereby  any  money  Is  advanced  to  any  per- 
son gaming  or  betting  shall  be  void.  Kinney 
▼.  Hynds,  49  Pac.  403.  404,  7  Wyo.  22.  A  like 
construction  is  given  to  the  term  as  used  in 
a  contract  for  the  production  of  an  opera 
by  defendants,  which  provided  that  the  de- 
fendant would  "advance"  a  certain  sum  for 
the  drawings,  which  sum  was  to  be  deducted 
from  the  first  fees  due  to  the  plaintiffs  under 
the  contract  Thome  t.  French,  24  N.  Y. 
Supp.  694,  696^  4  Misc.  Rep.  430. 

An  "advance**  la  money  paid  before  due 
on  goods  sold  on  credit,  by  way  of  accommo- 
dation, in  expectation  of  reimbursement;  and  | 
one  who  has  paid  more  n^oney  or  furnished 
more  goods  to  another  person  than  the  latter 
is  entitled  to  is  said  to  be  in  advance  to  him. 
Lee  V.  Byrne,  75  Ala.  132.  133.  Such  is  iU 
meaning  aa  used  in  St  18G9,  p.  104,  ft  1,  pro- 
viding that  any  officer  or  person  who  has  pre- 
sented a  claim  against  the  state  for  services 
or  "advances"  authorized  by  law,  which  claim 
the  board  of  examiners  or  state  auditor  has 
refused  to  allow,  may  commence  an  action  for 
the  recovery  thereof.  Ormsby  County  v. 
State,  6  Nev.  283,  287. 

"Advance,'*  as  used  in  a  contract  be- 
tween an  inventor  and  a  manufacturer,  pro- 
viding that  the  former  should  manufacture 
the  article  which  he  had  invented,  and  that 
the  corporation  should  "advance"  to  him  from 
time  to  time  certain  materials  entering  into 
the  composition  of  the  article,  meant  "supply 
beforehand."  Laflln  &  Rand  Powder  Co.  v. 
Burkhardt,  97  U.  B.  110,  117,  24  L.  Ed.  973. 

The  term  "advances'*  does  not,  in  ordi- 
nary cases,  include  money  expended  for  the 
children's  support.  Its  etymological  and  its 
ordinary  use  indicates  money  paid  before  or 
In  advance  of  the  proper  time  of  payment 
Thus,  It  Is  used  as  to  moneys  paid  before  the 
completion  of  work  under  a  contract  and  as 
to  property  given  to  a  child  at  his  full  age  or 
majority,  and  which  Is  received  in  anticipa- 
tion of  the  share  which  he  will  have  In  his 
parent's  estate  at  their  decease.  Vail  v.  Vail 
(N.  Y.)  10  Barb.  69,  7a 

The  word  "advances,"  to  St  1809,  p.  104, 
relating  to  blaims  for  services  or  advances 
to  the  state,  is  used  In  its  popular  sense,  and 
includes  rents  of  buildings  used  by  the  state. 
Ormsby  County  v.  State,  6  Nev.  283,  287. 

Under  articles  of  copartnership  between 
an  inventor  and  another,  by  which  such  other 
agreed  to  pay  all  expenses  of  obtaining  future 
patents  in  this  and  foreign  countries,  and  to 
have  a  half  Interest  therein,  and  to  also  have 
a  half  Interest  In  other  patents  upon  paying 
such  sum  as  he  and  his  partner  should  agree 
therefor,  and  that  he  should  advance  all  nec- 
essary moneys,  funds,  etc,  for  obtaining,  pro- 


tecting, and  Insuring  the  promotion  and  devel- 
opment of  the  inventions.  Improvements,  and 
patents  of  which  he  is  the  Joint  owner  with 
such  Inventor,  and  in  consideration  thereof 
should  be  repaid  and  reimbursed  In  full  for  all 
such  expense  so  incurred  from  amounts  deriv- 
ed and  deducted  from  moneys  or  equivalent 
consideration  received  by  the  copartnership, 
on  the  dissolution  of  such  firm  such  partner 
is  entltlied  to  reimbursement  for  the  moneys 
advanced  under  the  last-mentioned  ai*ticle, 
but  not  for  moneys  paid  in  procuring  patents 
or  for  a  half  interest  therein.  The  word 
"payment"  indicates  a  finality;  the  word 
"advancement"  indicates  the  return  of  the 
money  advanced  in  some  way;  and  the  arti- 
cles provided  for  the  return  only  of  those 
sums  termed  "advancements"  therein,  and 
not  to  the  sums  referred  to  as  payments. 
Henderson  v.  Rles  (U.  S.)  108  Fed.  709,  711. 
712,  47  C.  C.  A.  625. 

AdTanoemont  dlstlnsiilslied* 

Where  a  testator  has  money  in  the  hands 
of  his  sons,  and  refers  in  his  will  to  such 
moneys  as  "loaned  or  advanced,"  the  word 
"advanced"  means  the  payment  or  delivery 
of  money  for  the  purpose  of  a  loan,  and  not 
an  advancement  from  a  parent  to  a  child  for 
a  settlement  in  life.  In  re  Luqueer's  Estate 
(N.  Y.)  1  Tuck.  236,  240. 

Advancement  is  used  to  distinguish  mon- 
ey or  property  given  by  a  father  to  his  child 
as  a  portion  of  his  estate,  and  to  be  taken 
into  account  in  the  final  partition  or  distribu- 
tion thereof;  and  the  word  "advance"  Is  not 
an  appropriate  term  for  money  or  property 
thus  furnished,  but  In  legal  parlance  has  a 
different  and  far  broader  signification,  and 
may  be  used  to  characterize  a  loan  or  a  gift 
of  money  advanced,  to  be  repaid  conditional- 
ly. Chase  y.  Ewing  (N.  Y.)  6  Barb.  597, 
61Z 

""Advances,**  as  used  in  a  will  reciting, 
"I  have  made  'advances'  to  my  children 
which  are  charged  to  them,  and  I  may  make 
further  'advances'  to  them,  which  may  be 
charged  on  the  books  to  their  respective  ac- 
counts," is  used  in  the  sense  of  furnishing; 
supplying  In  advance  of  the  final  distribution 
of  the  will.  It  is  absurd  to  suppose  that  the 
word  was  used  as  equivalent  to  the  technical 
word  "advancements."  In  the  nature  of 
things,  It  is  not  possible  for  the  testator  to 
have  intended  by  "advances"  the  same  thing 
as  "advancements,"  for  that  Involves  an  in- 
tention, at  the  time  of  supplying  the  money, 
that  it  shall  be  such.  Cowen  v.  Adams  (U. 
S.)  78  Fed.  536,  546,  24  C.  C.  A.  198. 

"Advances,"  as  used  in  a  will  devising 
certain  property  to  testator's  son,  and  stat- 
ing that  with  "advances"  made  by  the  testa- 
tor to  such  son  it  would  make  the  share  of  the 
latter  equal  to  the  share  of  testator's  othel 
children,  construed  to  include  not  only  "ad- 
vancements," but  also  any  benefits  confer- 
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red  on  the  son  by  the  testator  In  his  lifetime, 
and  which  he  might  reasonably  consider  to 
haye  been  such  an  appropriation  of  his  es- 
tate as,  added  to  what  he  bequeathed  him, 
would  make  him  equal  with  his  other  sons. 
Baker  v.  Comlns,  110  Mass.  477,  48& 

Olianffe  of  title  inTolTed. 

An  "adyance?  to  a  child  by  a  parent  is  a 
transfer  of  the  property  advanced  to  the 
child,  divesting  the  parent  and  investing  the 
child  with  the  title.  Knight  y.  OUver  (Va.) 
12  Grat  33-37. 

Where  a  contract  provided  that  a  com- 
pany should  make  "advances"  of  money  and 
materials  to  a  manufacturer  in  consideration 
that  he  turn  his  product  over  to  them  for 
sale,  the  term  "advance**  meant  to  "supply 
beforehand,"  to  "loan  before  work  is  done" 
or  goods  are  made,  and  the  advances  became 
the  property  of  the  manufacturer,  and  were 
not  a  bailment  so  as  to  entitle  the  corpora- 
tion to  replevy  them  when  levied  on  under  a 
Judgment  against  the  manufacturer.  Laflin 
&  Rand  Powder  Co.  v.  Burkhardt,  07  U.  S. 
110,  117.  24  L.  Ed.  073. 

Iioan  eqnlTalent* 

"Advance,"  as  used  In  a  contract  by 
'  which  a  party  agreed  to  purchase  the  master's 
certificate  of  sale  of  property  under  foreclo- 
sure, the  owner's  right  to  redeem  from  which 
had  expired,  and  hold  the  same  for  his  own 
benefit  unless  such  owner  should  pay  the 
amount  "advanced"  within  a  certain  time, 
does  not  mean  that  the  money  advanced 
should  be  regarded  as  a  loan  to  be  repaid. 
Carpenter  y.  Plagge,  61  N.  B.  630,  533, 192  UL 
82. 

"Advance,"  as  used  in  Code  Pub.  Gen. 
Laws,  art  23,  I  113,  giving  power  to  an  in- 
surance company  to  "advance"  money  on  any 
property,  real  or  personal,  is  nOt  equivalent 
to  "loan,"  as  used  in  section  69,  providing  that 
no  loan  of  money  shall  be  made  by  any  cor- 
poration to  any  stockholder,  but  that  the 
section  shall  not  apply  to  any  building  or 
homestead  association,  or  any  association  for 
the  loaning  of  money  on  real  or  personal 
property.  Fisher  y.  Parr,  48  Atl.  621,  628, 
92  Md.  245. 

"Advances,"  as  used  in  a  clause  in  a 
will  reciting  that  testator  has  loaned  money 
to  his  children  in  certain  sums  which  he 
wishes  to  be  considered  as  "advances,**  and 
to  be  deducted  from  their  share  in  his  estate, 
?ons trued  to  include  the  bond  of  one  of  the 
children  to  the  father,  as  the  words  "loan** 
and  "advance**  were  apparently  used  Inter- 
changeably. Appeal  of  Wright,  93  Pa.  82, 
«J7;  Id.,  89  Pa.  67,  70. 

A  will  provided  that  it  was  testator's  de- 
sire that  on  the  division  of  his  property 
among  his  children  each  one  should  be  char- 
ied  with  all  money  or  property  he  had  re- 


ceived from  him,  so'  as  to  make  him  share 
equally  in  the  property  to  be  divided  and 
in  advances.  It  is  held  that  the  word  ''ad- 
vances** should  be  construed  to  mean  loans 
as  well  as  gifts  or  advancements.  Nolan's 
Bx'rs  y.  Boltan,  25  Ga.  352,  855. 

"Advances"  are  not  always  loans,  but 
may  mean,  in  an  offer  to  make  adyances  on 
a  legacy,  that  the  legacies  are  to  be  purchas- 
ed. The  word  is  capable  of  the  former  con- 
struction when  so  used,  and  will  be  so  con- 
strued in  reference  to  a  defense  made  pursu- 
ant to  such  advancement,  when  the  intent  of 
the  parties  appears  from  the  evidence  to  hare 
been  the  making  of  a  loan  on  the  legacy. 
Trust  &  Deposit  Co.  v.  Verity,  67  N,  Y.  Supp. 
918,  920,  33  Misc.  Bep.  4. 

"Advanced,"  afi  contained  in  an  instru- 
ment reciting  that  in  consideration  of  certain 
money  "advanced"  certain  property  was  bar- 
gained and  sold  to  M.,  does  not  of  itself  con- 
vert the  absolute  transfer  of  property  into  a 
mere  security,  as  the  word  may  well  be  con- 
strued to  mean  an  acknowledgment  of  tbe 
payment  in  cash  of  the  price  of  the  property 
sold  in  conformity  with  other  terms  of  the 
paper.  State  v.  Blce^  20  S.  E.  986,  987,  43 
S.  C.  200. 

As  peovniary  adTanoes* 

"Advances,"  as  used  in  a  decree  reciting 
that  certain  advances  had  been  made  by  a 
husband  to  his  wife's  estate,  and  that  tbe 
estate  was  chargeable  with  the  sums  so  ad- 
vanced, construed  as  referring  only  to  pe- 
cuniary advances,  and  not  to  advances  In 
the  shape  of  personal  services  rendered  by 
the  husband  in  the  improvement  and  man- 
agement of  the  estate.  Hodges  y.  Hodges, 
9  IL  I.  32,  34. 

An  advance  note  given  by  the  master 
of  a  vessel  to  one  of  the  seamen  stipulated 
that  10  days  after  the  ship  sailed  the  under- 
signed agreed  to  pay,  to  any  person  who 
should  "advance  to  the  seamen  on  this  agree- 
ment, the  sum  of  six  pounds."  It  was  held 
to  include  any  advance  to  that  amount; 
whether  in  money  or  in  money* s  worth. 
McKune  y.  Joynson,  5  C.  B.  (N.  S.)  218,  23a 

"Advances,"  as  used  in  a  contract  by 
which  a  married  woman  agreed  to  become  re- 
sponsible for  "advances**  to  her  husband^ 
referred  to  advances  in  money  only,  and  did 
not  make  her  liable  for  liquidated  damages 
arising  from  his  failure  to  fulfill  the  terms  of 
the  contract  for  the  delivery  of  personal  prop- 
erty. Greig  V.  Smith,  7  S.  B.  610,  613,  29  S. 
C.  426. 

By  factor. 

"Advances"  in  the  commercial  world  are 
made  where  a  commission  merchant  accepts 
the  drafts  of  a  planter,  although  they  are 
not  yet  paid.  Xurpin  y.  Reynolds,  14  La. 
473,  477. 
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An  "advance"  is  something  whicb  pre- 
cedes. As  applied  to  the  payment  of  money, 
it  Implies  that  the  parties  look  forward  to 
the  time  when  the  money  will  be  due  the  re- 
cipient An  advancement  by  a  factor  is  a 
prepayment,  a  mere  anticipation  of  the  avails 
of  the  goods  consigned,  and  no  more  creates 
a  debt  in  the  first  instance  than  an  advance- 
ment by  a  father  to  a  son  In  anticipation  of 
his  expected  inheritance  creates  a  debt  In  re 
Atwood,  38  N.  Y.  Supp.  338,  340;  Gihon  v. 
Stanton,  0  N.  T.  (5  Seld.)  476,  477;  Balderston 
V.  National  Rubber  Co.,  27  Atl.  607,  510,  18 
B.  I.  838,  48  Am.  St  Rep.  772. 

"Advances"  are  moneys  paid  by  a  factor 
to  his  principal  on  the  credit  of  the  goods 
consigned  and  in  anticipation  of  the  debt 
which  will  become  due  to  the  principal  upon 
the  sale  of  such  goods.  The  ordinary  use 
of  the  term  indicates  moneys  paid  before 
or  in  advance  of  the  proper  time  of  payment 
To  advance  is  to  supply  beforehand;  to  loan 
before  the  work  is  done  or  the  goods  are 
made.  Laflln  &  Rand  Powder  Co.  v.  Burk- 
hardt,  97  U.  S.  110,  117,  24  L.  Bd.  973; 
Balderston  v.  National  Rubber  Co.,  27  Atl. 
607,  510,  18  R.  I.  338,  ^  Am.  St  Rep.  772. 

By  owner. 

Under  tbe  supplemental  mechanic's  lien 
law  (Pub.  Laws  1895,  p.  313,  S  35),  providing 
that  payments  made  by  an  owner  on  a  build- 
ing contract  in  advance  of  the  terms  of  the 
contract  shall  be  no  defense  to  the  claim  of 
a  subcontractor  who  serves  a  stop  notice 
under  the  statute,  payments  made  by  the 
owner  of  the  building  to  one  to  whom  the 
contractor  has  assigned  a  part  or  the  whole 
of  any  of  his  payments  cannot  be  considered 
in  any  sense  as  a  voluntary  "advance  pay- 
ment" no  matter  when  made,  but  wholly 
involuntary.  In  such  case  he  pays  because 
he  cannot  ultimately  escape  payment.  The 
fact  that  he  pays  sooner  than  he  would  be 
obliged  to  pay  is  immaterial,  because  it  does 
not  affect  the  result;  for  if  he  should  defer 
payment  until,  by  the  strict  terms  of  the 
contract  the  money  was  actually  due  to  the 
contractor,  he  would  still  be  obliged  to  pay 
the  holders  of  the  orders,  and  nobody  can  be 
injured  by  the  payment  in  advance.  In 
short  such  payments  lack  the  essential  ele- 
ments of  advance  payments  from  the  owner 
to  the  contractor.  Blnns  v.  Slingerland,  36 
Atl.  277,  279,  55  N.  J.  Eq.  65. 

In  marine  Insnranoe. 

"Advances,"  as  used  in  a  policy  of  ma- 
rine insurance,  refers  to  money  paid  to  the 
crew  in  advance,  and  to  money  advanced  to 
the  captain  to  buy  bait  on  a  fishing  voyage, 
but  does  not  cover  the  outfit  of  the  vessel. 
Bumham  v.  Boston  Marine  Ins.  Co.,  1  N.  B. 
837,  839,  139  Mass.  399. 

In  a  count  on  a  policy  of  marine  insur- 
ance in  the  ordinary  form,  the  interest  was 


declared  to  be  on  "money  advanced  on  ac- 
count of  freight"  and  it  was  averred  that 
the  Interest  was  in  the  shipowner  In  money 
advanced  to  him  by  the  owners  of  the  cargo. 
It  was  held  that  the  Interest  was  sufficiently 
described.  The  court  would  not  infer  that 
the  expression  "money  advanced  on  account 
of  freight"  necessarily  indicated  that  the  in- 
surance was  effected  by  the  charterers  or 
shippers,  and  that  the  freight  paid  In  advance 
was  at  his  risk,  not  at  the  risk  of  the  ship- 
owner.   Hall  V.  Janson.  4  B.  A  B.  600,  509. 

The  owners  of  a  brig  wrote  to  plaintiffs  to 
procure  a  freight  for  the  vessel,  stating  that  If 
the  plaintiffs  accepted  a  charter  they  pre- 
ferred the  captain  drawing  against  freight 
In  this  letter  was  Inclosed  a  letter  to  the 
captain  in  which  they  referred  him  to  plain- 
tiffs to  procure  a  charter.  The  captain  show- 
ed his  letter  to  the  plaintiffs,  and  asked  them 
if  they  would  draw  on  account  of  freight 
and  they  said  they  would.  The  vessel  was 
loaded  as  a  general  ship  for  Liverpool,  and 
was  Intended  to  be  consigned  to  M.  &  Co. 
Plaintiffs  wrote  the  owners  that  the  vessel 
was  being  loaded  as  a  general  ship,  and  stat- 
ing that  they  would  draw  on  the  freight  for 
the  amount  of  disbursements.  The  captain 
accordingly  drew  on  the  consignees,  request- 
ing them  to  charge  the  same  to  account  of 
freight  The  consignees  refused  to  accept 
the  draft,  and  it  was  indorsed  to  plaintiffs* 
agents,  who  effected  an  insurance  on  the 
freight  In  an  action  by  the  plaintiffs  on 
the  poUcy,  it  was  held  that  the  plaintiffs'  in- 
surable interest  was  correctly  described  in  the 
policy  as  "advances  on  account  of  freight" 
Wilson  V.  Martin,  11  Bxch.  684,  694. 

The  law  of  New  York  state  gives  a  lien 
"for  advances  made  for  the  purpose  of  pro- 
curing necessaries  for  a  ship  or  for  the  insur- 
ance thereof."  Held  that,  to  create  a  lien, 
the  advances  must  be  made  for  the  purpose 
of  obtaining  the  insurance,  or  paying  off 
those  who  have  a  lien  therefor;  and  where 
they  are  made  merely  for  the  purpose  of  re- 
paying an  old  debt,  not  accompanied  by 
any  lien,  no  lien  is  created  in  favor  of  the 
person  making  such  advances.  The  AUianca 
(U.  8.)  61  Fed.  507,  609. 

On  crops. 

"Advances,"  as  used  in  a  lease  of  farm 
land,  providing  that  "advances"  should  be  a 
lien  on  the  crops,  meant  not  only  necessary 
supplies  to  carry  on  the  business  of  farming, 
but  also  goods  furnished  by  a  plantation 
store  open  only  to  the  laborers  and  employes 
on  the  place.  Cain  v.  Pullen,  34  La.  Ann. 
511,  519. 

Rev.  St  S  2514,  providing  that  "any  per- 
son who  shall  make  any  advance  or  advances, 
either  in  money  or  supplies,"  to  any  person 
employed  in  the  cultivation  of  the  soil,  shaU 
be  entitled  to  a  lien  on  the  crop,  includes  a 
note  on  which  money  is  obtained  from   a 
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corporation,  which  money  was  expended  in 
the  coltiyation  of  the  soil.  Lockhart  t. 
Smith,  27  S.  B.  567,  570,  50  S,  C.  112.  A 
like  statute  Is  construed  not  to  include  a 
mule  furnished  to  be  used  In  cultivating 
the  soil,  since  the  mule,  "instead  of  being 
worn  out  and  rendered  useless  in  producing 
a  crop,  may  be  in  much  better  condition  and 
more  valuable  after  the  crop  is  made  than 
before."  McCullough  v.  Kibler,  5  S.  C.  (5 
Rich.)  468,  469.  Such  a  statute  includes  only 
such  things  as  the  landlord  furnishes  or 
causes  to  be  furnished  to  the  tenant  which 
did  not  previously  belong  to  him,  which  def- 
inition does  not  include  the  landlord's  forbear- 
ance to  demand  something  due  him  from 
the  tenant.  Lumbley  v.  Gilruth,  3  South.  77, 
65  Miss.  23. 

An  "advancement,"  in  the  sense  of  a 
statute  relating  to  advancements  to  croppers, 
is  anything  of  value  pertinent  for  the  pur- 
poses, to  be  used,  directly  or  indirectly,  In 
the  making  and  saving  of  crops  supplied  in 
good  faith  to  the  lessee  by  the  landlord. 
Thus,  where  the  lessor  furnishes  table  board 
to  the  lessee  and  his  family  in  order  that 
the  latter  may  make  and  save  his  crops,  such 
board  at  once  becomes  an  advancement. 
Brown  v.  Brown.  13  S.  B.  797,  109  N.  C.  124. 

The  hire  of  a  mule  to  work  an  agricul- 
tural crop  is  within  the  statute  allowing  a 
Hen  on  the  crop  for  "advances."  McCaslan 
V.  Nance,  46  S.  C.  568,  24  S.  E.  812. 

On  stooks,  liondsy  etc. 

''In  common  understanding,  an  advance 
or  loan  of  money  on  stocks,  bonds,  bullion, 
bills  of  exchange,  or  promissory  notes  is  an 
advance  or  loan  where  these  species  of  prop- 
erty are  pledged  as  collaterals  or  are  hypothe- 
cated to  secure  the  return  of  the  advance  or 
the  payment  of  the  sum  lent"  It  is  used  in 
this  sense  in  Rev.  St  8  3407  [U.  S.  Oomp.  St 
1901,  p.  2246],  providing  that  every  person, 
firm,  or  company  having  a  place  of  business 
where  money  is  advanced  or  loaned  on  stocks, 
bonds,  bullion,  etc.,  shall  be  regarded  as  a 
bank  or  as  a  banker;  and  such  statute  does 
not  include  a  corporation  whose  business  Is 
confined  to  the  investment  of  its  capital  In 
bonds  secured  by  mortgages,  and  to  negotia- 
tion, sale,  and  guaranty  of  them.  Selden  v. 
Equitable  Trust  Co.,  94  U.  S.  419,  421,  24  L. 
Ed.  249. 

ADVANCEMENT. 

In  a  will  devising  property  to  a  trustee 
for  21  years,  but  giving  him  a  discretion  to 
convey  or  pay  over  to  either  of  the  beneficia- 
ries before  that  time,  for  his  or  her  "ad- 
vancement in  life,"  the  whole  or  any  portion 
of  his  or  her  share  of  the  trust  estate,  "ad- 
vancement in  life"  cannot  be  construed  as 
equivalent  to  "for  his  or  her  use  and  benefit," 
but  the  words  "advancement  In  life"  restrict 


his  discretion.  What  Is  meant  by  "adranee- 
ment  In  life"  depends  to  a  greater  or  less 
degree  on  circumstances,  but  It  points  to 
some  occasion,  out  of  the  everyday  course* 
when  the  beneficiary  has  in  mind  some  ne^r 
act  or  undertaking  which  calls  for  pecuniary 
outlay,  and  which^  if  properly  conducted, 
holds  out  a  prospect  of  something  beyond  a 
mere  transient  benefit  or  employment  Thus, 
if  the  beneficiary  were  going  to  enter  upon  a 
business  or  profession,  or  to  get  married  or 
to  build  a  dwelling  house,  or  to  make  some 
unusual  repairs  or  renovation.  It  would  be  a 
proper  occasion  for  the  trustee  to  use  his 
discretion;  but  the  trustee  cannot  transfer 
the  trust  estate  to  the  cestuls  before  the  ex- 
piration of  the  21  years  merely  because  he 
thinks  it  would  be  for  their  general  benefit 
for  him  to  do  so,  without  any  particular  call 
for  the  transfer.  Bailey  r.  Bailey,  14  Atl. 
917,  918,  16  R.  I.  251. 

The  word  "adyancement"  indicates  the 
return  of  the  money  advanced  in  some  way. 
—Henderson  v.  Rles  (U.  S.)  108  Fed.  709,  712, 
47  C.  C.  A.  625. 

In  an  allegation  that  a  son  received  aa 
an  "advancement"  on  the  share  of  the  estate 
of  his  father  a  certain  sum,  and  has  acknowl- 
edged the  receipt  of  that  sum  In  writing, 
the  word  "advancement"  was  employed 
merely  to  signify  the  receipt  of  the  moneys 
in  advance  of  the  time  for  payment  and  not 
In  its  technical  meaning.  Haberstlch  y.  El- 
liott. 59  N.  E.  557,  559,  189  111.  70. 

"Advancements,"  as  used  in  a  will,  need 
not  necessarily  be  construed  in  its  technical 
sense  of  money  or  property  paid  to  children 
of  the  testator  and  to  be  deducted  from  their 
distributive  share  of  the  estate,  but  may 
refer  to  money  loaned  to  them  and  secured 
by  notes  or  mortgages,  so  as  to  not  to  have 
passed  beyond  the  testator's  control.  Ham- 
mett  V.  Hammett  16  S.  R  293,  299,  839,  88 
S.  C.  50. 

An  "advancement,"  In  the  sense  of  a 
statute  relating  to  advancements  to  crop- 
pers, is  anything  of  value,  pertinent  for  the 
purposes,  to  be  used  directly  or  indirectly  In 
the  making  and  saving  of  crops,  supplied  In 
good  faith  to  the  lessee  by  the  landlord. 
Thus,  where  the  lessor  furnishes  table  board 
to  the  lessee  and  his  family  in  order  that 
the  latter  may  make  and  save  his  crops,  such 
board  at  once  becomes  an  advancement 
Brown  v.  Brown,  13  S.  B.  797,  109  N.  C 
124. 

ADVAHCEMENT  (To  child). 

See  "Real  Advancement" 

An  advancement  Is  the  giving  by  the 
intestate  in  his  lifetime  by  anticipation  the 
whole  or  a  part  of  what  it  is  supposed  the 
donee  will  be  entitled  to  on  the  death  of 
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the  party  making  it  Grattan  y.  Qrattan, 
18  IlL  (8  Peck)  167,  170;  Gary  v.  Newton,  66 
N.  B.  267,  271,  201  111.  170;  Wallace  v.  Red- 
dlck,  119  111.  151,  156,  8  N.  B.  801;  Weather- 
head  V.  Field,  26  VL  665,  668;  In  re  King's 
Estate  (Pa.)  6  Whart  370,  373;  Beringer  v. 
Lutz,  41  Atl.  643,  645,  188  Pa.  304;  Dlllman 
V.  Cox,  23  Ind.  440,  442;  Ruch  v.  Blery.  11 
N.  B.  312,  315.  110  Ind.  444;  Daugherty  v. 
Rogers,  20  N.  B.  779,  783,  119  Ind.  254,  3 
L.  R.  A.  847;  Slaughter  v.  Slaughter,  52  N.  B. 
994,  21  Ind.  App.  641;  Dillman  v.  Cox,  23 
Ind.  440,  442;  In  re  Pickenbrock's  Estate, 
70  N.  W.  1094,  1095.  102  Iowa,  81;  Mc- 
Mahlll  V.  McMahlll,  28  N.  W.  470,  471,  69 
Iowa,  115;  Hattersley  v.  Bissett,  29  Atl.  187, 
188,  61  N.  J.  Eq.  (6  Dick.)  597,  40  Am.  St 
Rep.  532;  Nolan's  Bx'rs  v.  Bolton,  25  Ga. 
352,  355;  Cawthon  v.  Coppedge,  31  Tenn.  (1 
Swan)  487,  488;  Kintz  v.  Friday  (N.  Y.) 
4  Dem.  Sur.  540,  542;  Chase  ▼.  Ewlng  (N. 
Y.)  51  Barb.  597,  610;  Messmann  v.  Egen- 
berger,  61  N.  Y.  Supp.  556,  560,  46  App.  Div. 
46  (quoting  Bouv.  Law  Diet);  Osgood  v. 
Breed*s  Heirs,  17  Mass.  356,  358;  Franke 
V.  Auerbach,  20  Atl.  129,  72  Md.  580;  Nicholas 
V.  Nicholas,  42  S.  E.  669,  670,  100  Va.  6C0 
(citing  Chlnn  v.  Murray  [Va.]  4  Grat.  348); 
Richardson  v.  Seevers*  Adm'r,  4  S.  B.  712, 
716,  84  Va.  269. 

An  advancement  Is  an  Irrevocable  gift 
by  a  parent  to  a  child  in  anticipation  of  such 
child's  future  share  of  the  parent's  estate. 
Brook  V.  Latimer,  24  Pac.  946,  947,  44  Kan. 
431,  11  L.  R.  A:  805.  21  Am.  St  Rep.  292; 
Moore  ▼.  Freeman,  35  N.  E.  502,  50  Ohio  St 
592;  Appeal  of  (Jhristy  (Pa.)  1  Grant,  Cas. 
369,  370;  Appeal  of  Porter,  94  Pa.  332,  336; 
In  re  Hengsfs  Estate  (Pa.)  6  Watts,  86,  87; 
Appeal  of  Yundt  13  Pa.  (1  Har.)  574,  580,  53 
Am.  Dec.  496;  Appeal  of  Miller,  81  Pa.  (7 
Casey)  337;  Mason  v.  Mason,  34  N.  W.  208, 
210.  72  Iowa.  457;  In  re  Miller's  Will,  34 
N.  W.  769,  772,  73  Iowa,  118;  Slaughter  v. 
Slaughter,  52  N.  E.  994.  21  Ind.  App.  641; 
In  re  Lyon's  Estate,  30  N.  W.  642,  644,  70 
Iowa,  375;  Bissell  y.  BisseU,  94  N.  W.  466, 
466,  120  Iowa,  127. 

''Advancement"  has  been  defined  to  be 
that  which  is  given  by  a  father  to  a  child 
or  presumptive  heir  by  anticipation  of  what 
he  might  inherit  Hattersley  v.  Bissett  (N. 
J.)  25  Atl.  332,  335. 

An  "advancement"  is  a  gift  by  a  parent 
in  prsesenti  of  a  portion  of  the  share  of  his 
child  In  his  estate  which  would  fall  to  each 
child  at  the  parent's  death  by  the  statute  of 
distribution  or  descent  Johnson  t.  Patter^ 
son,  81  Tenn.  (13  Lea)  626»  633. 

An  advancement  is  a  transfer  of  prop- 
erty from  a  person  standing  in  loco  parentis 
towards  another  to  that  other  in  anticipa- 
tion of  the  share  of  the  donor's  estate  which 
the  donee  would  receive  in  the  event  of  the 
donor  dying  intestate.  Waldon  t,  Taylor, 
45  S.  B.  336,  339,  52  W.  Va.  284. 


All  gifts  and  grants  are  made  as  ad- 
vancements, if  expressed  in  the  gift  or  grant 
to  be  so  made,  or  if  charged  in  writing  by 
the  decedent  as  an  advancement  or  ac- 
knowledged in  writing  as  such  by  the  child 
or  other  successor  or  heir.  Rev.  St  Utah 
1898,  S  2843;  Rev.  St  Okl.  1903,  §  6907; 
Rev.  Codes  N.  D.  1899,  i  3754;  Civ.  Code 
S.  D.  1903,  S  1106;  Civ.  Code  Idaho  1901,  § 
2545;  Civ.  Ode  Mont  1895,  i  1863;  Comp. 
Laws  Mich.  1897,  i  9072. 

An  "advancement"  is  any  provision  by 
a  parent  made  In,  and  accepted  by  a  child 
out  of.  his  estate,  either  In  money  or  prop- 
erty during  his  lifetime,  over  and  above 
the  obligation  of  a  parent  for  maintenance 
and  education.  Donations  from  affection, 
and  not  made  with  a  view  of  settlement  nor 
Intended  as  advancements,  shall  not  be 
counted  as  such;  nor  shall  the  support  of  a 
child  under  the  parental  roof,  although  past 
majority,  nor  the  expenses  of  education,  be 
held  as  advancements,  unless  charged  as 
such  by  the  parent  Clv.  Code  Ga.  1895,  i 
3474. 

An  "advancement"  is  a  gift  and  after 
it  is  made  the  donor  has  no  Interest  what- 
ever therein,  altliough  he  might  doubtless 
have  converted  it  into  a  simple  gift  Ellis 
V.  Newell,  94  N.  W.  463.  464,  120  Iowa.  71. 

"An  advancement  is  a  present  gift,  and 
It  does  not  make  It  any  less  a  gift  that  it  is 
part  or  the  whole  of  what  it  may  be  supposed 
the  donee  may  inherit  on  the  death  of  the 
donor."  Appeal  of  Potts  (Pa.)  10  Atl.  887. 
888;  Gary  v.  Newton,  66  N.  B.  267,  271,  201 
111.  170. 

"Advancement"  imports  a  substantial 
benefit  In  money  or  property,  conferred  by 
a  parent  on  his  child,  without  any  equiva- 
lent from  the  latter  by  an  act  of  the  former 
in  his  lifetime,  other  than  the  making  of  a 
last  will  and  testament  Where  the  gift  or 
grant  conveys  a  title  to  the  thing,  or  the 
use  of  it  so  as  to  bestow  the  immediate  en- 
joyment it  Is  a  present  advancement;  but 
where,  from  the  want  of  a  present  title  or 
effectual  possession,  the  enjoyment  has  been 
postponed  until  the  subsequent  event  or 
period,  it  is  a  future  advancement  Chinn  v. 
Murray,  4  Grat  (Va.)  348,  37a 

Where  a  child,  in  consideration  of  the 
sum  paid  him  by  his  father,  releases  his 
claim  to  his  share  of  the  Inheritance,  the 
sum  advanced  constituted  an  advancement 
though  the  sum  so  paid  was  much  less  than 
the  child's  share  of  his  father's  estate  at 
the  time  of  the  father's  death.  Kenney  v. 
Tucker,  8  Mass.  143,  145. 

An  advancement  is  presumptively  a  sat- 
isfaction pro  tanto  or  in  the  whole  of  antici- 
pated ulterior  benefits.  Hattersley  v.  Bis- 
sett 29  Atl.  187,  188,  51  N.  J.  Eq.  (6  Dick.) 
597,  40  Am.  St  Rep.  532. 
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Advancements  do  not  form  a  part  of  the 
personal  estate  of  the  testator.  Ruch  t. 
Biery,  11  N.  B.  312,  315,  110  Ind.  444. 

According  to  the  decisions  under  the 
English  and  similar  American  statutes,  the 
ancestor  must  have  died  intestate  in  order 
to  make  a  gift  an  advancement  Grattan  ▼. 
Grattan,  18  111.  (8  Peck)  167,  170. 

Advanee  dlsttuKiiislied* 

See  "Advance— Advances,* 

As  a  oluttteL 

See  "Chattel." 

Delit  dlsttngnislied* 

"Advancement,"  In  its  legal  acceptation, 
does  not  involve  the  idea  of  obligation  or 
future  liability  to  answer.  It  Is  a  pure  and 
irrevocable  gift  made  by  a  parent  to  a  child 
in  anticipation  of  such  child's  future  share  of 
the  parent's  estate,  and  hence  a  debt  due  to 
the  parent  cannot  be  treated  as  an  advance- 
ment. Appeal  of  Yundt,  13  Fa.  (1  Harris) 
575,  53  Am.  Dec  496. 

An  advancement  differs  from  a  debt  in 
that  there  is  no  enforceable  liability  on  the 
part  of  the  child  to  repay  during  the  life- 
time of  the  donor  or  after  his  death,  except 
in  the  way  of  suffering  a  deduction  from  his 
portion  of  the  estate.  Waldron  v.  Taylor, 
45  S.  E.  336.  339,  52  W.  Va.  284. 

An  advancement  is  distinguished  from  a 
debt  for  In  the  case  of  an  advancement 
the  common  relation  of  debtor  and  creditor 
does  not  exist  the  property  not  being  deliv- 
ered or  received  as  borrowed  capital.  In 
the  case  of  charges  on  books  or  memoranda 
made  by  the  intestate,  the  inference  must  be 
fairly  drawn  from  the  book  itself  that  an 
absolute  gift  or  debt  was  not  intended.  If 
that  appears,  the  legal  intendment  will  be 
that  the  property  was  delivered  as  an  ad- 
vancement Weatherhead  v.  Field,  26  Vt 
665,  668. 

"Taking  a  note  or  a  chattel  mortgage  in- 
dicates a  debt,  and  not  an  advancement" 
Klntz  V.  Friday,  4  Dem.  Sur.  540,  542. 

Where  a  testator  signed  notes  as  surety 
of  his  son,  with  the  understanding  that  if 
compelled  to  pay  the  same  the  amount  should 
be  deducted  from  the  son's  share  of  the  es- 
tate, and  some  of  the  notes  were  paid  by 
the  testator,  the  sums  so  paid  were  advance- 
ments, and  not  debts.  In  re  Pickenbrock's 
Estate,  70  N.  W.  1094,  1095,  102  Iowa,  81. 

"It  would  be  entirely  contrary  to  the 
character  of  an  advancement  that  it  should 
be  viewed  in  the  light  of  a  debt  upon  in- 
terest." Osgood  V.  Breed's  Heirs,  17  Mass. 
356,  358. 

A  writing  acknowledged  the  receipt  of 
$500  by  a  son  from  his  father  to  be  in  full 
of  all  claims  as  heir  against  the  latter's  es- 


tate^ such  sum  to  bear  interest  ttom  date. 
The  court  held  that  this  was  not  an  advance- 
ment as  to  the  interest  and  the  father's  es- 
tate could  recover  it  Slaughter  v.  Slaugh- 
ter, 52  N.  E.  994,  996»  21  Ind.  App.  641. 

Testator  advanced  to  his  daughter,  for 
the  purchase  of  premises  and  erection  of  a 
house  thereon,  certain  money,  and  an  agree- 
ment was  entered  Into  reciting  that  the 
amount  so  advanced  exceeded  the  amount  he 
had  advanced  to  his  other  children  in  a  cer- 
tain sum,  and  that  he  held  the  premises 
under  a  deed  of  trust  to  secure  such  sum, 
she  agreeing  to  pay  interest  at  the  rate  of 
6  per  cent  per  annum  annually  on  such  sum 
during  his  life,  and  that  on  his  death  the 
sum  of  $5,000  a  year  should  be  withheld  trom 
the  income  to  be  bequeathed  to  her  until 
such  sum  and  all  accrued  interest  thereon 
had  been  paid.  Thereafter  in  his  will  he 
directed  that  the  debts  from  his  children  to 
him  should  be  discharged.  She  owed  no 
debt  to  her  father  other  than  this  advance- 
ment Even  if  originally  an  advancement 
this  sum  had  assumed  the  character  of  a 
debt;  she  had  in  terms  agreed  to  pay  the 
interest  upon  it  annually,  and,  ordinarily,  no 
advancement  bears  interest  There  had  been 
provided  also  a  distinct  method  by  which  the 
principal  sum  and  the  accumulation  of  in- 
terest if  any,  should  be  paid  to  the  estate 
of  testator.  Therefore,  being  a  debt  it  was 
discharged  by  the  wilL  Bradlee  v.  Andrews, 
187  Mass.  50,  58,  59. 

Gift  distinciilshod. 

An  advancement  differs  from  a  gift, 
inasmuch  as  it  is  charged  against  the  child. 
Waldron  v.  Taylor,  45  &  E.  336,  839,  52  W. 
Va.  284. 

"Advancement"  is  not  synonymous  witb 
"gift,"  though  they  are  often  used  inter- 
changeably, since,  though  "ain  advancement 
is  always  a  gift"  a  gift  is  very  frequently 
not  an  advancement  In  re  DeweesT  Estate 
(Pa.)  3  Brewst  314,  316. 

An  advancement  is  distinguished  from 
a  gift  which  the  parents  may  make  to  their 
children,  whether  to  a  greater  or  less  amount* 
for  in  such  case  there  is  no  intention  to  have 
it  chargeable  to  the  child's  share  of  the  es- 
tate.   Weatherhead  v.  Field,  26  Vt  665,  668. 

Intent  essential. 

In  order  that  a  gift  may  be  construed 
as  an  advancement,  proof  of  the  testator's 
intention  that  It  should  be  so  must  be  clear 
and  explicit,  since  its  effect  is  to  charge  the 
child  with  the  amount  thereof  in  settlement 
of  his  share  of  the  testator's  estate.  Osgood 
v»  Breed's  Heirs,  17  Mass.  356,  358. 

"Whether  the  conveyance  of  property  by 
a  father  to  a  son  is  to  be  considered  as  an 
advanced  portion,  or  a  gift  or  partly  one 
and  partly  the  other,  depends  on  the  inten- 
tion of  the  grantor  at  the  time  the  convey- 
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ance  1b  made."    Appeal  of  Christy,  1  Orant> 
Cas.  369.  370. 

An  adyanoement  Is  purely  an  expression 
of  Intention,  and.  In  order  to  constitute  It, 
the  proof  must  be  certain  that  the  testator 
made  the  gift  intending  that  the  same  should 
be  an  advancement  to  the  chUd  and  should 
be  deducted  from  his  share  in  the  estate. 
Dillman  v.  Cox,  23  Ind.  440,  442. 

No  particular  form  of  words  is  required 
by  the  statute  to  constitute  an  "advance- 
ment," but  it  must  appear  that  the  money 
paid  or  property  delivered  was  not  paid  or 
delivered  as  a  loan  or  gift  It  must  appear 
that  the  money  or  property  was  intended  as 
an  advancement  towards  the  child's  future 
share  of  his  father's  estate.  Cass  v.  Brown, 
44  Atl.  86,  68  N.  H.  85. 

Every  gift  by  a  father  to  his  children 
cannot  be  deemed  an  advancement  in  case 
of  his  dying  intestate,  and  there  is  no  reason 
for  holding  that  it  shall  never  be  within  the 
power  of  a  parent  to  make  a  present  to  his 
child  during  his  lifetime  which  shall  not  be 
considered  In  the  law  as  an  advancement 
A  parent  has  a  right  to  give  his  property  to 
his  child  as  well  as  to  third  persons,  and  all 
such  questions  must  depend  on  the  Intention 
of  the  parent  in  making  the  gift  and  hence 
the  fact  that  a  father  gave  his  daughter 
soE^e  furniture  at  the  time  of  her  marriage 
cannot  be  considered  as  an  advancement  iu 
the  abjerjc  of  evidence  of  an  intention  that 
It  should  be  sc  considered  In  re  King's  Es- 
tate, 6  y/h^i^  370  3ra. 

ATi  adTancemenl  it  tc  be  distingulshod 
from  £  de^'  due,  or  from  an  absolute  or  in- 
dv*p€r»d<>nt  gift  or  conveyance  having  no  view 
wiiaccve.  !•  thj  portion  or  settlement. 
Wber^  c  real  gift  from  a  parent  to  a  child 
is  un'^j^pl.^inec,  or  the  conveyance  is  silent 
as  t^  its  desii'ju  It  is  the  province  of  the  law 
to  daciare  it.  effect  snd  in  some  states  it 
must  be  proved  to  have  been  intended  as  an 
advu'jcdment  or  it  will  be  deemed  an  abso- 
lute gilt  but  In  other  states  and  in  England 
tnt:  presumption  of  law  is  that  it  is  an  ad- 
vancement but  the  presumption  may  be  re- 
pelled or  rebutted  by  proper  evidence,  and 
in  such  cases  the  law  leans  in  favor  of  the 
equitable  rule  of  equality.  It  is  not  neces- 
sary to  constitute  an  advancement  that  the 
provision  should  take  place  in  the  parent's 
lifetime,  and  the  portion  may  be  secured  to  | 
the  child  in  future,  or  may  commence  after 
the  parent's  death,  or  upon  a  contingency 
that  has  happened,  or  to  arise  within  a  rea- 
sonable time.  Clark  v.  Willson,  27  Md.  603, 
700. 

The  definition  of  an  "advancement"  is 
a  payment  or  appropriation  of  money  or  a 
settlement  of  real  estate  made  by  a  parent 
to  or  for  a  child  in  advance  or  in  extinction 
of  the  share  to  which  he  would  be  entitled 
after  the  death   of  the  parent    Therefore, 


when  money  is  given,  resort  must  be  had  to 
the  facts  and  circumstances  tending  to  make 
the  transaction*  in  order  to  determine  its 
cliaracter.  The  rule  that  the  intent  of  the 
parent,  if  demonstrable,  must  prevail,  seems 
to  be  established  where  there  is  nothing  ex- 
pressed upon  the  subject  Bruce  v.  Oris- 
com,  9  Hun  (N.  Y.  Sup.  Ct)  280,  282. 

Subsequent  legmoy. 

In  a  will,  after  providing  for  certain 
legatees,  the  testator  added:  ''Any  advance- 
ment that  I  may  hereafter  personally  make 
to  the  legatees  named  in  the  item  shall  be 
deemed  a  partial  satisfaction  of  such  legacy 
equal  in  amount  to  the  sum  so  advanced." 
Thereafter  in  a  codicil  the  testator  declared 
that  the  "testamentary  disposition  made  in 
such  will  shall  remain  unchanged,  and  I 
again  ratify  the  same."  He  then  proceeded 
to  make  certain  bequests  of  money  which 
he  had  in  Germany,  where  he  then  was, 
which  he  stated,  "I  shall  dispose  of  in  favor 
of  other  relatives,"  and  directed  specific 
sums  to  be  paid  to  several  relatives,  some 
of  whom  were  legatees  in  the  prior  will, 
and  some  of  whom  were  not  These  be- 
quests in  the  codicil  could  not  be  deducted 
from  the  sums  given  to  the  same  parties  in 
the  prior  will  as  ''advancements,"  but  must 
be  considered  as  cumulative.  The  term  "ad- 
vancement" does  not  of  itself,  either  in  its 
technical  or  in  any  popular  sense,  cover  a 
subsequent  legacy.  Webster  defines  advance- 
ment as  "the  payment  of  money  paid  in  ad- 
vance," and  payment  in  advance  implies  a 
payment  beforehand,  before  an  equivalent  is 
received,  or  before  the  happening  of  an 
event  in  the  contemplation  of  the  parties  in 
the  contract.  When  used  in  a  will,  unless 
another  event  is  mentioned  prior  to  which 
the  advance  Is  to  be  made,  or  the  context 
indicates  a  different  meaning,  the  words 
"payment  in  advance  to  be  applied  in  satis- 
faction of  a  legacy"  import  payment  prior  to 
the  happening  of  the  event  on  which  the  will 
is  to  take  effect,  to  wit,  the  death  of  the  tes- 
tator. In  re  ZeUe,  15  Pac.  455^  458,  462,  74 
Cal.  125. 

Support. 

A  provision  In  a  will,  in  view  of  the 
nature  of  the  estate,  which  was  slow  to  real- 
ize on,  giving  testator's  wife,  who  was  execu- 
trix, five  years  in  which  to  wind  it  up,  and 
providing  that  in  the  meantime  she  should 
give  to  each  of  the  two  children  $250  per 
month  to  live  on,  is  not  an  "advancement" 
in  the  sense  of  being  a  gift  during  the  life 
of  the  parent.  In  anticipation  of  what  the 
children  would  receive  on  the  death  of  their 
father,  for  it  was  not  to  be  paid  to  them  un- 
til after  his  death,  and  then  only  for  their 
maintenance  and  snpport.  It  is  a  general 
rule,  recognized  in  many  cases,  that  money 
provided  for  education  is  not  to  be  treated  as 
an  advancement  and,  a  fortiori,  money  pro- 
vided for  support  and  maintenance  is  not  to 
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be  80  treated.    Ensley  t.  Ensley,  58  S.  W. 
288,  292,  105  Tenn.  107. 

The  term  ''advances'*  does  not  In  ordi- 
nary cases  Include  money  expended  for  the 
children's  support  YaU  v.  Vail,  10  Barb.  69, 
78. 

Transfer  of  real  estate. 

Where  the  purchaser  of  two  lots  had 
them  conveyed  to  his  two  sons,  such  con- 
veyance constituted  an  "advancement" 
Rhea  v.  Bagley,  38  S.  W.  1039,  63  Ark.  374, 
86  L.  R.  A.  8G. 

A  conveyance  of  land  by  a  parent  to 
one  of  his  children  for  a  consideration  of 
natural  love  and  affection,  or  for  a  nominal 
consideration,  is  presumably  an  advance- 
ment within  the  meaning  of  the  statute,  pro- 
viding that  advancements  shall  be  deducted 
from  the  share  of  an  heir.  Hattersley  v. 
Bissett,  29  Atl.  187,  188,  51  N.  J.  Eq.  (6  Dick.) 
597,  40  Am.  St  Rep.  532. 

ADVANTAGE. 

Any  advantage,  see  "Any.** 

In  Collection  Law  March  2,  1799,  provid- 
ing that  where  sureties  or  executors  shal) 
pay  to  the  United  States  moneys  due  on  any 
bond  given  to  the  United  States  for  their 
principal,  they  shall  have  the  like  "advan- 
tage" for  the  recovery  of  the  money  as  is  re- 
served to  the  United  States,  the  word  "ad- 
vantage" is  used  as  synonymous  with  "pref- 
erence" and  "priority."  A  preference  of  pay- 
ment is  nothing  more  nor  less  than  a  right 
to  be  first  paid,  and  a  right  of  priority  is  a 
preference  of  payment  before  the  other  cred- 
itors of  an  insolvent,  and  such  a  preference 
or  priority  is  an  advantage  enjoyed  by  the 
United  States  which  by  this  section  Is  con- 
ferred on  the  sureties.  United  States  v. 
Preston  (U.  S.)  27  Fed.  Cas.  617,  619. 

ADVANTAOEOUSLT. 

"Advantageously,"  as  used  in  a  lease  of 
mining  property  providing  that  lessee  should 
not  be  liable  on  the  lease  unless  the  ore 
could  be  advantageously  mined,  meant  ben- 
eficially, conveniently,  profitably,  and  gainful- 
ly, and  were  not  intended  merely  to  relieve 
lessee  from  hidden  defects  in  the  mine,  such 
as  a  fault  or  some  physical  difficulty  in  get- 
ting out  the  ore,  not  contemplated  by  the 
parties.  Garman  v.  Potts,  19  Atl.  1071,  1072, 
135  Pa.  506. 

ADVANTAGES. 

The  "advantages"  which  may  be  taken 
into  consideration  in  determining  the  just 
compensation  to  which  the  landowner  is  en- 
titled on  condemnation  of  land  are  the  di- 
rect and  peculiar  benefits  or  advantages  ac- 
cruing to  him,  in  particular,  in  respect  of  the 


residue  of  his  land  unappropriated,  and  not 
any  general  benefit  or  increase  of  value  re- 
ceived by  such  land  in  common  with  other 
lands  in  the  neighborhood.  Louisiana  &  F. 
Plank  Road  Co.  v.  Pickett  25  Mo.  535,  539. 

In  an  act  prohibiting  the  conversion, 
loaning,  or  deposit  for  the  benefit  of  officera, 
agents,  and  servants  of  public  funds,  and 
giving  a  right  of  action  to  munldpalitles 
against  any  such  officer,  agent,  or  servant 
who  has  contracted  for  or  received  any  "ben- 
efits or  advantages"  because  of  the  deposit 
of  the  public  funds,  the  term  "benefits  or  ad- 
vantages" was  clearly  intended  to  include 
the  interest  on  such  deposits.  State  v.  Mc- 
Fetrldge,  54  N.  W.  1,  12,  998»  84  Wis.  473,  20 
L.  R.  A.223. 

ADVENTITIOUS  VALUE. 

The  location  of  a  railroad,  the  places  or 
territories  it  connects,  its  capabilities  for  fu- 
ture expansion,  are  all  elements  going  to 
make  up  its  productiveness  as  a  vendible 
thing  in  the  market  It  would  be  unreason- 
able to  affirm  that  a  road  connecting  two 
hamlets  would  under  usual  conditions  bring 
as  much  if  sold  as  a  road  connecting  two 
large  cities,  the  cost  or  district  value  of  the 
same  being  equal.  This  additional  value  of 
the  road  imparted  to  it  by  reason  of  its  lo- 
cation, etc.,  is  its  "adventitious  value."  Cen- 
tral R  Co.  V.  State  Board  of  Assessors,  7  Atl. 
306,  809,  49  N.  J.  Law  (20  Vroom)  1. 

ADVENTURE. 

"Adventures,"  as  used  in  a  marine  Insur- 
ance policy,  is  a  time-worn  word,  and  is 
synonymous  with  "perils,"  and  the  fact  that 
a  policy  stated  that  the  "adventures"  whicli 
the  company  was  to  bear  were  those  of  the 
lakes,  seas,  rivers,  canals,  railroads,  fires, 
and  jettisons,  does  not  warrant  considering 
adventures  as  more  than  perils  of  the  river 
on  which  the  boat  was  operated,  since  the 
association  of  the  word  "adventures"  with 
the  other  words  was  merely  a  convenient 
form  of  general  policy  to  receive  any  risk 
within  the  scope  of  the  company's  business, 
and  it  must  be  construed  in  relation  to  the 
particular  risk,  and  if  the  risk  be  on  the 
lake  it  is  limited  to  lake  navigation,  and  if 
on  the  seas  to  ocean  navigation,  and  if  on  the 
river  to  river  navigation,  and  if  on  the  rail- 
road to  railroad  transportation,  and  the  con- 
tract is  to  be  read  as  if  these  words  were 
not  so  associated,  and  constitutes  a  kind  of 
general  distributing  policy  according  to  the 
subject-matter.  Moores  v.  Liouisville  Under- 
writers (U.  S.)  14  Fed.  226,  233. 

The  term  "adventures  and  perils  of  the 
rivers,"  in  a  marine  policy  on  a  barge  and 
cargo  against  all  loss  in  voyage  by  reason  of 
the  "adventures  and  perils  of  said  rivers" 
and  all  other  perils,  was  construed  not  to 
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include  a  loss  occasioned  hj  the  vessel 
springing  a  leak  and  sinking  at  port  Gart- 
Bide  v.  Orplians'  Ben.  Ins.  Co.,  62  Mo.  322. 

The  word  "adventure,"  as  used  in  a  clause 
in  a  policy  of  insurance  to  the  effect,  "be- 
ginning the  adventure  upon  said  goods  and 
merchandise  from  and  immediately  follow- 
ing the  loading  thereof  on  board  said  ship," 
fixed  the  time  of  the  commencement  of  the 
risk;  the  words  "beginning  the  adventure" 
being  equivalent  to  the  expression  "risk  com- 
mencing." Cottam  V.  Mechanics'  &  Traders' 
Ins.  Co.,  40  La.  Ann.  259,  260,  4  South.  510. 

ADVERSE. 

The  word  "adverse,"  as  used  in  relation 
to  the  "adverse"  possession  of  real  estate, 
means  "hostile"  and  "distinct"  Miller  t. 
Beck,  35  N.  W.  899,  900,  68  Mich.  76. 

Under  an  instruction  relating  to  adverse 
possession  of  real  property,  stating  that, 
where  the  parties  have  held  adverse,  actual, 
open,  continuous,  and  exclusive  possession  of 
tlie  premises  in  controversy  for  a  period  of 
10  years,  a  complete  title  was  acquired,  it 
was  contended  that  the  jury  should  have 
been  further  instructed  that  such  possession 
to  be  effective  must  have  been  hostile,  no- 
torious, and  under  a  claim  or  color  of  title. 
It  was  held  that  the  word  "adverse"  used  in 
tbe  instruction  is  a  general  term,  and  in 
legal  significance  involves  the  elements  of  hos- 
tility under  a  claim  or  color  of  title;  that 
this  would  be  a  reasonable  and  natural  in- 
terpretation given  to  the  instruction  to  the 
Jury.  Eastern  Oregon  Land  Co.  v.  Cole  (U. 
S.)  92  Fed.  949,  952,  35  C.  C.  A.  100. 

ABVEBSE  GI.Anff. 

It  is  not  essential  to  the  Jurisdiction  of 
equity,  in  a  suit  brought  under  Code,  S  550, 
to  determine  an  adverse  claim  to  real  prop- 
erty, that  such  claim  should  constitute  a 
technical  cloud  on  title,  as  the  term  is  under- 
stood in  general  equity  jurisprudence,  it  be- 
ing enough  if  the  claim  is  such  as  is  cal- 
culated to  create  doubt  and  uncertainty  in 
respect  to  the  title  of  the  true  owner,  or  if 
operating  injuriously  in  any  way  to  his  en- 
joyment of,  or  beneficial  domain  over,  the 
property.  Any  attempt  persisted  in  to  have 
such  property  sold  on  execution  against  a 
tbird  person  amounts  to  an  adverse  claim  or 
cloud  on  the  titie,  within  the  meaning  of  such 
section.  Murphy  v.  Sears,  4  Pac  471,  472,  11 
Or.  127.  In  construing  a  like  statute,  it  was 
held  that  the  phrase  "some  claim  adverse  to 
tbe  estate  of  the  petitioner"  is  not  restricted 
to  claims  appropriately  enforceable  by  eject- 
ment, but  includes  all  claims  which  may  be 
asserted  in  courts  of  equity  as  well,  and  in- 
cludes the  claim  made  by  defendants  that 
plaintiffs,  as  trustees  of  certain  realty,  are 
boldlng  it  in  violation  of  their  trust,  and 


are  offering  it  for  sale  to  defray  the  ex* 
pense  of  erecting  another  building  for  par- 
ticular members  of  the  cestui  que  trust 
Bredell  v.  Alexander,  8  Mo.  App.  110,  113. 

An  "adverse  claim"  in  or  to  the  land  of 
another,  considered  apart  from  the  evidence 
by  which  its  existence  is  usually  manifested 
to  others,  may  be  regarded  essentially  as 
nothing  more  than  a  certain  complex  mental 
state  or  condition.  In  this  sense  a  claim  dif- 
fers from  any  and  all  assertions  of  it,  and 
these  last  are  but  evidence  of  its  existence. 
Miles  V.  Strong.  36  AtL  55,  59,  68  Conn.  273. 

ADVEB3E  EKJOTMENT. 

"Adverse  enjoyment,"  as  used  with  ref- 
erence to  an  adverse,  exclusive,  and  uninter- 
rupted enjoyment  of  a  right  of  way,  means 
a  user  without  license  or  permission,  for  an 
adverse  right  of  an  easement  cannot  grow 
out  Qf  a  mere  permissive  enjoyment,  the  real 
point  of  distinction  being  between  a  per- 
missive or  tolerative  user  and  one  which  is 
claimed  as  a  matter  of  right  Cox  y.  Forrest, 
60  Md.  74,  79. 

ADVEBSE  HOLDING. 

The  "adverse  holding"  of  property,  to 
constitute  a  bar  of  the  statute  of  limitations, 
does  not  vest  the  titie  of  the  first  holder  in  the 
adverse  claimant,  but  extinguishes  it;  and 
the  adverse  titie  does  not  rest  on  the  title  it 
has  defeated,  but  upon  its  own  assurance 
and  holding  thereunder.  Coal  Creek  Cousol. 
Coal  Co.  V.  East  Tennessee  Iron  &  Coal  Co., 
59  S.  W.  634,  635,  105  Tenn.  563. 

ADVERSE  IKTEBEST. 

"Adverse  interest,"  as  used  in  Rev.  St 
U.  S.  i  5057,  providing  that  no  suit  shall  be 
maintainable,  between  an  assignee  in  bank- 
ruptcy and  a  person  claiming  an  "adverse  in- 
terest touching  any  property  or  rights  of 
property  to  or  vested  In  such  assignee,"  unless 
brought  within  two  years  from  the  time  when 
the  cause  of  action  accrued  for  or  against 
such  assignee,  includes  debts  owed  to  or  by 
the  bankrupt  See  Jenkins  v.  International 
Bank,  2  Sup.  Ct  1,  106  U.  S.  571,  27  L.  Ed. 
304;  Doty  v.  Johnson  (U.  S.)  6  Fed.  481. 
There  can  be  no  doubt  that  the  limitation 
applies  to  all  adverse  claims  to  property  of 
a  bankrupt  existing  in  favor  of  or  against  the 
bankrupt  at  the  time  of  the  adjudication  of 
the  bankruptcy  and  appointment  of  the  as- 
signee. Bowen  v.  Delaware,  L.  &  W.  R.  Co.,  47 
N.  B.  907,  909,  153  N.  T.  476,  60  Am.  St  Rep. 
667.  Such  section  applies  to  any  claims  to  the 
property  in  specie,  or  to  any  Interests  which 
are  claimed  by  one  of  the  parties  to  the  suit 
and  denied  by  the  other,  the  determination 
of  which  claim  will  affect  the  quantum  of  the 
bankrupt's  estate  and  the  distributive  share 
of  the  creditors.  Gildersleeve  t.  Gaynor 
(U.  S.)  15  Fed.  101,  103. 
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ADVERSE  PABTY. 

An  "adverse  party"  entitled  to  notice  of 
appeal  1b  every  party  whose  interest  in  re- 
lation to  the  judgment  and  decree  appealed 
from  is  in  conflict  with  the  modification  or 
reversal  sought  by  the  appeal;  every  party 
interested  in  sustaining  the  judgment  or  de- 
cree. Moody  T.  Miller,  33  Pac  402,  24  Or. 
170;  The  Victorian,  32  Pac.  1040, 1041,  24  Or. 
121,  41  Am.  St  Rep.  838;  Cooper  Mfg.  Ck).  T. 
Delahunt,  51  Pac.  649,  36  Or.  402;  LiUien. 
thai  V.  Oaravita,  16  Pac.  280,  15  Or.  330; 
Stutter  V.  Baker  County,  47  Pac.  705,  706,  30 
Or.  204;  Osborn  v.  Logus,  38  Pac.  100,  191, 
28  Or.  302;  Randall  v.  Hunter,  10  Pac.  130, 
131,  60  Cal.-  80;  Pacific  Mut  Life  Ins.  Co.  v. 
Fisher,  30  Pac.  758,  750,  106  Cal.  224;  Mohr 
V.  Byrne,  64  Pac.  257,  132  Cal.  250;  United 
States  V.  Crooks,  47  Pac.  870,  871,  116  Cal. 
43;  O'Kane  v.  Daly,  63  Cal.  317,  310;  Lan- 
caster V.  Maxwell,  36  Pac.  051,  052,  103  Cal. 
67;  Milllken  v.  Houghton,  17  Pac.  641,  642, 
75  Cal.  530;  In  re  Clarke,  76  N.  W.  700,  701, 
74  Minn.  8;   Thompson  v.  Ellsworth  (N.  Y.) 

1  Barb.  Ch.  624,  627  (quoted  in  Williams  v. 
Santa  Clara  Min.  Ass'n,  5  Pac.  85,  87,  66  Cal. 
103);  Cotes  v.  Carroll  (N.  Y.)  28  How.  Prac. 
436,  446;  Crowns  v.  Forest  Land  Co.,  74  N. 
W.  546,  547,  00  Wis.  103;  T.  C.  Power  &  Bro. 
V.  Murphy,  68  Pac.  411,  412,  26  Mont  387. 

Every  party  whose  interest  in  the  sub- 
ject matter  of  an  appeal  is  adverse  to  and 
will  be  affected  by  the  reversal  or  modifica- 
tion of  the  judgment  or  order  from  which 
the  appeal  has  been  taken  is  an  "adverse  par- 
ty" and  entitled  to  notice  of  appeal.  Irre- 
spective of  the  question  whether  such  party 
appears  on  the  face  of  the  record  in  the  at- 
titude of  plaintiff,  defendant,  or  Intervener. 
Senter  v.  De  Bemal,  38  Cal.  637,  640;  Wil- 
liams y.  Santa  Clara  Min.  Ass'n,  5  Pac.  85,  87, 
66  Cal.  103;  Lancaster  v.  Maxwell,  86  Pac 
051,  052,  103  Cal.  67;  Green  v.  Berge,  38  Pac. 
530,  540,  105  Cal.  52,  45  Am.  St  Rep.  25; 
Herriman  y.  Menzies,  44  Pac.  660,  661,  115 
Cal.  16,  35  L.  R.  A.  318,  56  Am.  St  Rep.  81; 
Vincent  v.  Collins,  55  Pac.  120,  130,  122  Cal. 
387;  Harper  v.  Hlldreth,  33  Pac.  1103,  00 
Cal.  265;  Jones  v.  Quantrell,  9  Pac.  418,  410, 

2  Idaho  (Hash.)  153;  Coflin  v.  Bdgington,  23 
Pac.  80,  81,  2  Idaho  (Hash.)  627;  Aulbach  v. 
Dahler,  43  Pac,  102,  4  Idaho,  522;  Seattle 
Trust  Co.  V.  Pitner,  49  Pac.  505, 17  Wash.  365; 
Sutton  V.  Consolidated  Apex  Min.  Co.,  82  N. 
W.  188,  190,  12  S.  D.  576. 

A  party  whose  interests  will  not  be  af- 
fected by  the  reversal  or  modification  of  the 
judgment  is  not  an  "adverse  party"  on  whom 
notice  of  appeal  must  be  served.  Sutton  v. 
Consolidated  Apex  Min.  Co.,  82  N.  W.  188, 
190,  12  S.  D.  576;  Lilllenthal  v.  Caravita,  15 
Pac.  280,  15  Or.  339;  Fitzgerald  v.  Cross,  30 
Ohio  St  444,  449. 

If  the  position  of  a  party  on  the  record 
makes  him  "adverse,"  he  must  be  so  con- 
sidered for  the  purposes  on  appeal  from  the 


Judgment  thereon.  So  that  a  person  who  is 
joined  as  a  defendant  and  answers  without 
objection  from  other  parties,  and  whose 
rights  therein  to  subject-matter  are  favorably 
adjudicated  by  the  decree,  is  an  adverse  party 
to  any  party  attacking  such  a  decree,  without 
regard  to  whether  originally  a  proper  party 
or  not  Herriman  v.  Menzies,  44  Pac.  660, 
661,  115  OaL  1^  35  L.  R.  A.  318,  56  Am.  St 
Rep.  81. 

"Adverse  party,"  as  used  in  Code,  f  848, 
requiring  notice  of  the  entry  of  judgment  af- 
firming a  judgment  appealed  from  to  be  serv- 
ed on  the  "adverse  party"  at  least  10  days  be- 
fore commencing  an  action  on  the  undertak- 
ing on  appeal,  means  the  parties  to  the  orig- 
inal judgment  by  whom  the  appeal  was  tak- 
en.   Yates  V.  Burch,  18  Hun  (N.  Y.)  622,  625. 

The  "adverse  party"  upon  whom  a  notice 
of  appeal  is  to  be  served  is  the  party  who  ap- 
pears by  the  record  to  be  adverse.  On  an  ap- 
peal from  an  order  denying  a  new  trial,  the 
parties  to  the  motion  in  the  court  below  are 
the  only  proper  parties  to  the  appeal.  In 
re  Ryer's  Blstate,  42  Pac.  1082,  1083,  110  Cal. 
556. 

Code,  f  75,  provides  that,  before  default 
judgment  on  constructive  service  shall  be 
opened  up,  the  applicant  shall  give  notice  to 
the  "adverse  party"  of  his  intention,  etc. 
Held,  that  by  "adverse  party"  Is  meant  the 
person  having  a  real  and  substantial  interest 
in  the  controversy,  or,  at  least,  one  who  is 
a  necessary  or  proper  party  to  such  judg- 
ment Accordingly,  where  action  was 
brought  by  P.  for  the  use  of  K.,  and  the 
judgment  was  had  in  like  form,  and  the  rec- 
ord showed  that  F.  had  no  interest  therein, 
but  was  a  nominal  partner  merely,  and  that 
the  judgment  was  rendered  for  the  sole  use 
of  K.,  it  was  sufficient,  In  proceedings  to  open 
up  such  judgment,  to  serve  notice  on  K. 
Fitzgerald  t.  Cross,  80  Ohio  St  444,  449. 

The  words  "adverse  party,"  as  used  In 
2  Balllnger's  Ann.  Codes  &  St  S  4984,  subd. 
2,  providing  for  challenge  for  bias  of  a  per- 
son standing  in  the  relation  of  guardian  and 
ward,  attorney  and  client,  master  and  serv- 
ant, to  the  adverse  party,  clearly  refer  to 
the  parties  to  the  action,  the  plaintiff  and  de- 
fendant, and  are  used  to  include  both.  The 
attorney  of  a  party  to  the  action  is  not  an 
adverse  party  within  the  meaning  of  the 
section,  any  more  than  any  other  employe 
could  be  said  to  be  an  adverse  party.  He 
merely  represents  one  of  them.  McCorkle  t« 
Mallory,  71  Pac.  186,  188,  30  Wash.  632. 

Administrator. 

An  administrator  of  an  estate  is  an  "ad- 
verse party"  in  adjudications  of  claims 
against  an  estate,  within  the  provisions  re- 
quiring notice  of  appeal  to  be  served  upon 
the  adverse  party.  Kasson  v.  Brocker's  JB3b- 
tate,  47  Wis.  79,  1  N.  W.  418,  421. 
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It  seems  that  a  special  admiiUstrator  of 
an  estate,  appointed  before  probate  of  a  will, 
Is  the  ''adverse  party'*  to  whom  the  bond  on 
appeal  from  an  order  admitting  the  will  to 
probate  should  run,  under  a  statute  requir- 
ing the  giving  of  such  a  bond  to  the  adverse 
party,  and  that  this  is  certainly  so  where  the 
special  administrator  is  also  the  proponent  of 
the  will  and  the  executor  named  in  it  Ap- 
peal of  MuUins,  40  Wis.  154,  166. 

Assvieved  party  synonyinoiuu 

Adverse  party  as  used  in-  Prac  Act,  f 
201,  providing  that  certain  rules  will  be  deem- 
ed excepted  to  by  the  "adverse  party,"  con- 
strued to  have  the  same  meaning  as  the 
term  "aggrieved  party"  used  in  section  436 
of  the  same  net  which  authorizes  appeal  by 
the  aggrieved  party.  Fox  t*  West,  1  Idaho, 
782,  783. 

Codefendiuits. 

Notice  of  appeal  by  one  of  several  code- 
fendants  should  be  served  not  only  on  the 
plaintiff  but  also  on  the  nonappealing  code- 
fendants,  they  having  an  interest  in  the  judg- 
ment to  be  affected  by  the  reversal.  Milliken 
V.  Houghton,  17  Pac.  641,  642,  75  Cal.  539. 

In  a  suit  against  a  county  and  its  treas- 
urer and  sheriff  to  restrain  the  levy  of  a 
tax,  the  county  is  an  adverse  party,  so  as  to 
entitle  it  to  a  notice  of  an  appeal  by  the  other 
defendants  from  a  decree  granting  the  in- 
junction. Stuller  Y.  Baker  Ck>unty,  47  Pac 
706,  706,  80  Or.  294. 

Where  a  defendant,  whose  land,  together 
with  that  of  his  codefendants,  is  condemned, 
appeals,  the  latter  are  adverse  parties.  Unit- 
ed States  T.  Crooks,  47  Pac.  870,  871,  116 
CaL  43. 

Where  in  an  action  the  judgment  is  sev- 
eral and  for  different  amounts  against  each 
defendant,  and  an  appeal  is  taken  from  judg- 
ment against  one  defendant,  the  other  de- 
fendants are  not  adverse  parties.  Aulbach  v. 
Dahler,  48  Pac.  192,  4  Idaho,  522. 

Where  the  Judgment  rendered  against 
defendants  was  joint  and  several  in  charac- 
ter, and  no  decision  of  the  Supreme  Ck)urt 
can  be  rendered  affecting  one  of  the  defend- 
ants without  affecting  all,  such  facts  make 
them  adverse  parties.  GofDn  v.  Edgington, 
23  Pac  80,  81,  2  Idaho  (Hasb.)  627. 

Where  plaintiff  had  judgment  against 
one  of  two  defendants,  and  appealed  from  a 
judgment  for  costs  in  favor  of  the  other,  the 
respondent  codefendant  was  not  an  adverse 
party  on  whom  notice  of  appeal  must  be  serv- 
ed. Green  v.  Berge,  38  Pac.  539,  540,  105 
Cal.  52,  46  Am.  St  Rep.  25. 

In  an  action  against  R.  and  K.,  R.  put  In 

an  answer  and  K.  made  default.    Judgment 

was  rendered  making  R.  first  liable;  and  K. 

after  him.    R.  appealed,  not  serving  any  no- 

1  Wds.  &  P.— 16 


tice  of  appeal  on  K.,  and  the  judgment  as 
to  R.  was  reversed  and  he  released  from  lia- 
bility. After  the  judgment  of  reversal,  plain- 
tiff issued  execution  against  K.  On  a  motion 
by  K.  to  set  aside  the  execution  on  the 
ground  that  he  was  by  the  original  judgment 
not  liable  until  after  R.,  and  was  not  bound 
by  the  appeal,  not  being  made  a  party  there- 
to, it  was  held  that  K.,  not  having  put  in  an 
answer,  was  not  a  party  to  the  question  of 
R.'s  prior  liability,  and  could  not  litigate  it, 
and  was  not  a  "party  aggrieved"  under  Code, 
S  325,  or  an  "adverse  party"  within  section 
327,  and  hence  could  not  appeal,  and  was  not 
a  necessary  party  to  an  appeal,  on  tbe  issue 
between  R.  and  the  plaintiff.  Gamsey  v. 
Knights,  1  Thomp.  &  O.  259,  263. 

Where,  in  an  action  on  a  note,  there 
was  judgment  against  defendants,  and 
against  an  intervener  who  claimed  an  inter- 
est in  one  of  the  notes,  the  defendants  are  not 
adverse  parties  to  an  appeal  by  the  intervener 
from  the  judgment  against  him.  Mohr  v. 
Byrne,  64  Pac.  257,  132  Cal.  250. 

In  an  action  against  partners  on  a  part- 
nership demand  on  default  by  one  of  the  de- 
fendants and  judgment  after  trial  against  the 
others,  the  defendant  making  the  default  is 
not  an  adverse  party,  since  if  revised  as  to 
the  others  it  would  still  stand  unreversed  as 
to  him,  and  if  affirmed  the  judgment  appeal- 
ed from  would  remain  unchanged.  Randall 
V.  Hunter,  10  Pac.  130. 131,  69  Cal.  180. 

Goatraetor  or  materlalmaiit 

Where  a  decree  in  an  action  to  foreclose 
a  mechanic's  lien  directed  that  if  the  property 
was  not  sufficient  to  pay  the  liens  the  defi- 
ciency shall  be  docketed  as  a  personal  judg- 
ment against  the  contractor,  the  contractor 
is  an  adverse  party  in  an  appeal  by  the  own- 
er. Lancaster  v.  Maxwell,  36  Pac.  961,  962, 
108  Cal.  67. 

Contractors  to  whom  plaintiff  furnished 
material,  who,  although  named  as  defend- 
ant, were  not  served  and  did  not  appear  in 
the  lower  court,  are  not  adverse  parties.  Os- 
born  V.  Logus,  38  Pac.  190,  191,  28  Or.  302. 

Where  a  materialman  sued  to  foreclose  a 
lien,  making  the  contractor  and  owner  both 
parties,  and  the  contractor  defaulted,  and  the 
court  dismissed  the  suit,  and  plaintiff  appeal- 
ed, but  did  not  serve  the  contractor  with  no- 
tice, it  was  held  that,  the  owner  not  having 
alleged  facts  which  would  entitle  him  to  re- 
lief against  the  contractor,  the  contractor 
was  not  an  "adverse  party."  Cooper  Mfg. 
Co.  V.  Delahunt,  51  Pac.  649,  36  Or.  402. 

Creditors. 

Under  a  statute  providing  that,  where  an 
administrator  appealed  from  an  order  of  the 
county  court  disallowing  his  personal  claim 
against  the  estate,  his  appeal  bond  should  be 
executed  to  the  "adverse  party,"  the  appeal 
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lx>nd  might  properly  run  to  such  of  the 
creditors  as  resisted  the  claim.  Appeal  of 
SplegelhuriT*  5  N.  W.  813.  49  Wis.  349. 

Where  one  is  admitted  as  party  defend- 
ant to  a  pending  foreclosure  suit  under  a  stip- 
ulation that  the  trial  shall  proceed  without 
reference  to  his  claim,  and  if,  after  the  mort- 
gaged premises  are  sold  and  plaintiff's  claim 
Is  satisfied,  there  should  be  a  surplus,  these 
defendants'  right  should  then  be  determined, 
and  accordingly,  after  trial,  a  decree  was  en- 
tered to  which  such  defendant  was  not  a  par- 
ty, the  latter  is  not,  on  appeal  from  such  de- 
cree, an  "adverse  party."  Shirley  ▼•  Burch, 
18  Pac.  344,  349,  16  Or.  1. 

Oamisliee. 

A  garnishee  Is  an  'adverse  party  on  an 
appeal  by  a  plaintiff  from  a  judgment  de- 
claring defendant  In  the  principal  action  not 
indebted.  Seattle  Trust  Co.  v.  Pltner,  49 
Pac.  505. 17  Wash.  865. 

Heir. 

On  appeal  from  an  order  denying  probate 
of  a  nuncupative  will,  the  heir  at  law  of 
the  decedent  Is  the  "adverse  party"  within 
the  meaning  of  a  statute  relative  to  appeal 
bonds.    Nelson   v.  Olongland,  15  Wis.  392, 


Mortgagor. 

Where  a  decree  was  entered  for  the 
foreclosure  of  a  mortgage  against  the  mort- 
gagor and  his  assignee  In  Insolvency,  and 
the  mortgagor,  being  the  only  defendant  to 
appear,  moved  to  set  aside  the  sale  for  Irregu- 
larities, which  motion  was  denied,  and  he  ap- 
pealed from  the  judgment  and  order,  the  as- 
signee was  an  adverse  party.  Vincent  T. 
Collins,  55  Pac  129,  130,  122  Cal.  387. 

In  a  suit  to  foreclose  a  mortgage  given 
by  a  married  woman  on  two  tracts  of  land, 
where  the  husband,  who  owned  one  of  the 
tracts,  was  made  defendant,  together  with 
several  subsequent  Incumbrancers,  and  the 
wife  defaulted,  and  the  court  decreed  the 
foreclosure  of  both  tracts,  and  entered  a 
personal  judgment  against  the  husband  and 
wife  for  any  deficiency,  from  which  decree 
the  husband  and  some  of  the  Incumbrancers 
appealed,  the  wife  was  an  "adverse  party," 
inasmuch  as  she  woiild  be  Injuriously  affected 
by  a  reversal  and  modification  of  the  decree. 
Moody  V.  Miller,  33  Pac.  402,  24  Or.  179 

A  mortgagor  Is  an  adverse  party  on  ap- 
peal by  the  mortgagee  In  an  action  to  fore- 
close the  mortgage  from  an  adjudication 
that  certain  mechanics'  liens  are  entitled  to 
priority  over  the  mortgage,  where  such  modi- 
fication might  shift  the  personal  responsibility 
as  between  the  mortgagor  and  his  grantee 
for  the  liens.  Pacific  Mut.  Life  Ins.  Co.  v. 
Fisher,  39  Pac.  758,  759,  106  CaL  224. 


Purcluuier  at  Jvdloial  sale. 

The  purchaser  at  a  foreclosure  sale  of  a 
vendor's  lien  on  land  owned  by  a  testator 
also  took  an  assignment  of  the  debt  secured 
by  the  lien,  as  well  as  of  an  unsecured  debt 
against  testator's  estate.  Afterwards  testa- 
tor's adult  devisees  Instituted  a  proceedln^r 
against  the  minor  devisees  for  the  sale  of 
testator's  other  land  not  subject  to  the  ven- 
dor's lien,  praying  that  the  proceeds  of  tlie 
sale  be  distributed  after  payment  of  testator's 
debts.  The  land  was  ordered  sold,  and  this 
proceeding  was  then  consolidated  with  tbe 
vendor's  Hen  suit  Held,  that  the  purchaser 
at  the  foreclosure  of  the  vendor's  lien  was 
entitled  to  notice  of  the  confirmation  of  the 
sale  ordered  in  the  proceedings  between  the 
devisees,  as  be  was  an  "adverse  party"  to  the 
purchaser  at  such  sale.  Patterson  v.  Eakin, 
12  S.  E.  144,  145,  87  Va.  49. 

A  purchaser  at  a  foreclosure  sale  whose 
title  has  become  absolute  by  confirmation,  if 
a  stranger  to  the  record,  is  not  an  adverse 
party  on  whom  notice  of  appeal  must  be 
served.  Crowns  v.  Forest  Land  Co.,  74  N. 
W.  546,  547,  99  Wis.  108. 

A  purchaser  at  a  foreclosure  sale  Is  an 
"adverse  party"  within  Rev.  St  S  3049,  who 
should  be  served  with  a  copy  of  notice  of  ap- 
peal from  the  order  confirmed  in  the  sale. 
Rogers  V.  Shove,  73  N.  W.  989,  990,  98  Wis. 
271. 

A  purchaser  at  a  sale  made  by  an  as- 
signee In  Insolvency  subject  to  the  approval 
of  the  court  is  a  party  to  the  proceedings 
resulting  In  an  order  confirming  the  sale,  and 
hence  an  adverse  party  on  an  appeal  from 
such  order.  Kells  v.  Nelson-Tenney  Lumber 
Co.,  76  N.  W.  790,  791,  74  Minn,  a 

Party  brovght  in  by  order  of  court. 

The  term  "adverse  party"  means  every 
person  whose  Interests  require  that  the  or- 
der. Judgment,  or  decree  appealed  from  be 
sustained.  And,  If  such  party  must  be  serv- 
ed with  notice  of  appeal,  this  Is  so  regrardleas 
of  whether  he  appeared  as  one  of  the  original 
parties  to  the  action,  or  was  brought  In  by 
order  of  court  A  person  who  has  once  ap- 
peared In  the  action  Is  a  necessary  party  to 
the  appeal,  unless  after  his  appearance  he 
has  ceased  to  have  an  Interest  In  such  action. 
Commercial  Nat  Bank  v.  United  States  Sav- 
ings, Loan  &  Building  Co.,  44  Pac.  1043, 
1045,  13  Utah,  189. 

Party  not  served  or  appearliia  below. 

A  person  named  as  a  party,  but  not  serv- 
ed with  notice,  and  not  appearing  In  the  salt, 
and  against  whom  no  Judgment  is  entered, 
is  not  an  "adverse  party"  on  whom  notice 
of  appeal  must  be  served.  Merced  Bank  t. 
Rosenthal,  81  Pac.  849,  850,  99  CaL  88. 
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Svretj* 

In  an  action  to  enforce  a  lien  against  a 
Teasel,  where  claimant,  to  obtain  its  release, 
flies  an  undertaking  with  sureties,  and  Judg- 
ment is  rendered  against  the  claimant,  no- 
tice of  claltnant's  appeal  need  not  be  served 
on  the  sureties,  as  their  interests  are  identical 
with  claimant's.  The  Victorian,  82  Pac.  1040, 
1041,  24  Or.  121,  41  Am.  St  Bep.  83& 

As  witnesses. 

Rev.  Code  1856,  f  8,  declares  that  any 
party  to  a  civil  action  or  proceeding  may  com- 
pel any  "adverse  party"  or  person  for  whose 
benefit  such  action  or  proceeding  is  insti- 
tuted to  testify  at  the  trial,  or  by  deposition 
as  a  witness^  etc.  Held,  that  the  term  "ad- 
verse party"  must  be  a  party  adversely  in- 
terested, and  not  simply  an  opposing  party  on 
the  records.  Harris  t.  Harris,  25  Ma  567, 
568. 

"Adverse  party,"  as  used  In  Pub.  St  e, 
167,  f  49,  authorizing  the  filing  of  interroga- 
tories to  be  answered  by  the  adverse  party 
for  the  discovery  of  facts  In  proceedings  in 
probate  court,  does  not  include  a  person  ap- 
pearing as  next  friend  of  a  minor  and  insti- 
tuting proceedings  for  the  removal  of  the 
gnardian  of  the  latter.  Gray  v.  Parke,  29  N. 
EL  641,  642, 155  Mass.  43a 

The  words  "adverse  party"  as  used  in 
Oen.  St  1897,  c.  95,  f  833,  relating  to  com- 
petency of  witnesses,  are  not  limited  to  the 
adversary  positions  of  plaintiff  and  defend- 
ant, but  affect  any  party,  whether  plaintiff 
or  defendant  whose  interests  are  actually 
adverse  to  those  of  another  party  to  the  ac- 
tion who  appears  in  the  capacity  of  execu- 
tor, administrator,  heir  at  law,  next  of  kin, 
Burvlving  partner,  or  assignees,  where  the 
latter  has  acquired  title  to  the  cause  of  action 
Immediately  from  the  deceased  person. 
American  Iny.  Ck>.  T.  Coulter,  61  Pac.  820,  8 
Kan.  App.  841. 

Under  Laws  1847,  p.  630,  providing  "that 
any  party  in  any  civil  suit  etc.,  may  require 
any  adverse  party  •  •  •  to  give  testi- 
mony under  oath  in  such  suit  or  proceeding 
In  the  same  manner  as  persons  not  parties 
to  such  suit  or  proceeding,  and.  who  are 
competent  witnesses  therein,"  the  fact  that 
one  of  two  copartners  sued  for  an  alleged 
partnership  debt  who  has  given  his  indi- 
vidual note  for  the  debt  suffered  a  default 
did  not  render  him  a  competent  witness  for 
tbe  plaintiff,  as  he  did  not  thereby  cease  to 
be  an  adverse  party  within  the  meaning  of 
tbe  statute.  Rich  y.  Husson,  6  N«  Y.  Super. 
Ot  (4  Sandf.)  115,  119. 

ADVERSE  POSSESSIOH. 

See  "Title  by  Adverse  Possession.** 

An  ''adverse  possession"  which  will  bar  a 
legal  title  must  be  hostile,  and  under  a  claim 
of  titie^  actual,  open,  and  notorious,  exclusive 


and  continuous:  Sailor  v.  Hertzogg,  2  Pa.  Q 
Barr)  182,  185;  Thomas  v.  England,  12  Pac 
491,  492, 71  Cal.  456;  Unger  v.  Mooney,  63  Cal. 
586,  595.  49  Am.  Rep.  100;  Alta  Land  ft  Water 
Co.  V.  Hancock,  24  Pac.  645,  646,  85  Cal.  219, 
20  Am.  St  Rep.  217;  Springer  v.  Young,  12 
Pac  400.  403,  14  Or.  280;  Bryan  v.  Atwater,  5 
Day,  181,  186,  5  Am.  Dec.  136;  Murray  t. 
Hudson,  32  N.  W.  889,  891,  65  Mich.  670; 
Cook  V.  Clinton,  31  N.  W.  317,  319,  64  Mich. 
809,  8  Am.  St  Rep.  816;  Sherin  v.  Brackett 
30  N.  W.  551,  552,  36  Minn.  152;  Washburn 
▼.  Cutter,  17  Minn.  361,  368  (Gil.  335,  U^); 
Robinson  v.  Lake,  14  Iowa,  421,  424;  Hemp- 
sted  T.  Huffman,  51  N.  W.  17,  84  Iowa,  398; 
Ward  V.  Cochran,  14  Sup.  Ct  230,  233,  150 
XJ.  S.  597,  37  L.  Ed.  1195;  Ballard  v.  Hanson, 
51  N.  W.  295,  297,  83  Neb.  861;  Goodson  v. 
Brothers,  20  South.  443,  444,  111  Ala.  589; 
Taylor  v.  Town  of  Phllippi,  14  S.  B.  130,  132, 
85  W.  Va.  554;  Sadtier  v.  Peabody  Heights 
Co.,  10  Ati.  599,  601,  66  Md.  1;  Yeager  y. 
Woodruff,  58  Pac  1045^  1046, 17  Utah,  861. 

Possession  is  denoted  by  the  exercise  of 
acts  of  dominion  over  the  land  in  making  the 
ordinary  use  and  taking  the  ordinary  profits 
of  which  it  is  susceptible.  Williams  v.  Bu- 
chanan, 23  N.  C.  535,  540,  35  Am.  Dec  760. 

Adverse  possession  Is  a  possession  open, 
notorious,  and  characterized  by  visible  occu- 
pation. Watts  V.  Griswold,  20  Ga.  732,  783, 
65  Am.  Dec.  647. 

To  acquire  titie  by  "adverse  possession,** 
the  possession  must  not  only  be  continuous 
for  the  time  prescribed,  but  under  well-set- 
tled law,  must  be  actual,  open,  and  notorious, 
with  an  intention  on  the  part  of  the  claim- 
ant to  claim  the  titie  as  owner,  and  against 
the  rights  of  the  true  owner;  and,  in  addition 
to  this,  the  adverse  claimant  must  pay  all 
the  taxes  which  are  lawful  charges  on  the 
land.  Dignan  v.  Nelson  (Utah)  72  Pac  936, 
937. 

The  possession  of  land  Is  rendered  ad- 
Terse  by  unequivocal  assertion  of  the  party  In 
possession  of  a  titie  In  himself,  exclusive  of 
every  other  right  Sherry  v.  Frecking,  11  N. 
Y.  Super.  Ct  (4  Duer)  452,  454. 

To  constitute  "adverse  possession**  tbe 
possession  must  be  actual,  for  otherwise 
there  is  no  disseisin,  and  the  real  owner  re- 
mains in  possession,  actually  or  constructive- 
ly. It  must  be  continuous,  for  upon  Its  ces- 
sation or  interruption  the  possession.  In  con- 
templation of  law,  is  again  in  the  holder  of 
the  legal  title.  It  must  be  hostile  to  the  real 
owner,  and  with  the  Intention  to  claim  the 
land  adversely  to  him.  This  claim  must  be 
manifest  from  the  nature  or  circumstances 
of  the  possession,  so  that  the  owner  may  be 
informed  of  it  and  that  he  shall  not  be  mis- 
led into  acquiescence  In  what  he  might  rea- 
sonably suppose  to  be  a  mere  trespass  when 
he  would  not  have  acquiesced  In  the  asser- 
tion of  a  right  adverse  to  his  own  titie.    The 
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possession  of  land  may  consist  in  and  may  be 
shown  by  a  great  variety  of  acts,  but  the 
law  prescribes  no  particular  manner  in  which 
possession  shall  be  maintained  or  made  man- 
ifest. Costello  T.  Bdson,  46  N.  W.  299,  301, 
44  Minn.  135. 

"Adverse  possession"  of  another's  land 
is  such  a  possession  as,  when  accompanied  by 
certain  acts  and  circumstances,  will  vest  ti- 
tle in  the  possessor.  In  all  jurisdictions 
where  the  determination  of  what  constituted 
"adverse  possession"  has  arisen,  the  decisions 
and  the  text-books  are  unanimous  in  declar- 
ing that  the  possession  must  be  actual,  vl»- 
ible,  exclusive,  hostile,  and  continued  during 
the  time  necessary  to  create  a  bar  under  a 
statute  of  limitations.  Johnston  v.  City  of 
Albuquerque  (N.  M.)  72  Pac.  0,  11. 

Adverse  possession  is  possession  by  one 
person  which  is  inconsistent  with  possession 
or  right  of  possession  by  another.  Sheatfer  y. 
Eakman,  56  Pa.  (6  P.  F.  Smith)  144.  In  the- 
ory it  is  a  possession  founded  in  trespass  or 
disseisin,  an  ouster  of  the  true  owner,  and 
the  continued  exclusion  of  such  owner  for 
the  period  of  the  statute  of  limitations.  Ole- 
wine  V.  Messmore,  128  Pa.  470,  484,  18  Atl. 
495.  Adverse  possession  cannot  arise  until 
there  is  some  one  to  dispute  the  right  claim- 
ed, Lucas  T.  White,  95  N.  W.  209,  210,  120 
Iowa,  735. 

Adverse  possession,  such  as  to  ripen  into 
title  by  limitation,  must  be  actual  as  con- 
trasted with  constructive,  and  must  be  an 
absolute  dominion,  evidenced  by  visible  ase 
in  whole  or  in  part;  the  evidence  of  owner- 
ship which  the  land  Itself  exhibits  to  any  one 
who  sees  fit  to  look  and  inquire  for  himself. 
It  must  be  adverse  in  the  sense  that  the  oc- 
cupant must  hold  for  himself  against  all  of 
the  world,  and  exclusive  in  that  he  must  ei- 
ther turn  out  or  shut  out  other  claimants. 
It  must  be  uninterrupted  and  continuous, 
neither  broken  by  another  nor  abandoned  by 
himself;  and  honest  or  bona  fide,  in  that  his 
holding  for  himself  shall  involve  no  breach 
of  faith  or  any  duty  he  may  owe  to  another, 
though  he  may  not  be  Ignorant  of  a  better  ti- 
tle; and  such  possession  must  exist  for  the 
statutory  period  under  some  colorable  claim 
of  title,  which  must  be  derived  from  anoth- 
er If  his  possession  Is  to  extend  beyond  his 
Inclosure,  but  need  not  be  so  derived  when 
the  land  is  all  visibly  inclosed.  Taylor  v. 
Town  of  Philippl,  14  8.  E.  130,  132,  35  W.  Va. 
554. 

A  possession  which  has  been  continuous, 
open,  notorious,  by  one  claiming  to  hold  and 
own  the  property  adversely  to  all  persons 
whomsoever,  is  an  adverse  possession.  Bow- 
ers v.  Ledgerwood,  64  Pac.  936,  937,  25  Wash. 
14. 

"Adverse  possession,"  as  defined  in 
Black*s  Dictionary,  "means  the  possession  or 
enjoyment  of  real  property  or  estate  lying  in 
grant  continuously  for  a  certain  length  of 


time,  held  adversely  and  in  denial  and  oppo- 
sition to  title  of  another  claimant,  or  under 
circumstances  which  Indicate  an  assertion  or 
color  of  right  or  title  on  part  of  the  person 
maintaining  it  as  against  another  out  of  pos- 
session." A  man  may  come  in  by  rightful 
possession  and  yet  hold  adversely  without 
title.  Van  Wickle  v.  Alpough,  2  N.  J.  Law 
J.  446,  449. 

Possession,  to  be  "adverse,"  must  be  ac- 
companied by  a  payment  of  taxes  by  the  pos- 
sessor. Unger  v.  Mooney,  63  Cal.  586,  595, 
49  Am.  Rep.  100;  Thomas  T.  England,  12 
Pac.  491.  492,  71  Cal.  456. 

"Adverse  possession"  1b  an  actual  and 
peaceable  appropriation  of  the  land,  com- 
menced and  continued  under  a  clainr  of  right 
inconsistent  with  and  hostile  to  the  claim 
of  another.    Rev.  St  Tex.  1895,  art  3349. 

For  the  purpose  of  constituting  an  ad- 
verse possession  by  any  person  claiming  a 
title  founded  upon  a  written  instrument  or 
judgment  or  decree,  land  shall  be  deemed  to 
have  been  possessed  and  occupied  in  the  fol- 
lowing cases:  First,  where  it  has  been  usu- 
ally cultivated  and  Improved;  second,  where 
it  has  been  protected  by  a  substantial  inclo- 
sure; third,  where,  though  not  inclosed,  it 
has  been  used  for  the  supply  of  fuel  or  of 
fencing  timber  for  the  purpose  of  husbandry, 
or  for  the  use  of  pasturage,  or  for  the  ordi- 
nary uses  of  the  occupants;  fourth,  where  a 
known  lot  or  single  farm,  not  exceeding  320 
acres  in  extent,  has  been  partially  improved, 
the  portion  of  such  farm  or  lot  that  may  have 
been  left  not  cleared  or  not  inclosed,-  accord- 
ing to  the  usual  course  and  custom  of  the 
adjoining  country,  shall  be  deemed  to  have 
been  occupied  for  the  same  length  of  time 
as  the  part  Improved  and  cultivated.  Comp. 
Laws  Nev.  1900,  9  3711;  Rev.  St  Wis.  1898» 
«  4212. 

Actual  oooupatioiu 

Under  Code  Civ.  Proc.  N.  Y.  ff  870,  371. 

land,  to  be  held  by  "adverse  possession," 
must  have  been  usually  cultivated  or  im- 
proved or  protected  by  a  substantial  inclo- 
sure, or  used  for  the  supply  of  fuel  or  fencing 
timber,  either  for  the  purposes  of  husbandry 
or  for  the  ordinary  use  of  the  occupant 
Wright  V.  Phipps  (U.  S.)  90  Fed.  556,  575. 

To  constitute  an  adverse  possession  un- 
der color  of  title  so  as  to  bar  a  strictly  legal 
paper  title,  there  must  be  other  evidence 
than  that  of  the  mere  residence  on  or  inclo- 
sure of  a  small  part  of  the  tract  Included 
within  the  metes  and  bounds  of  the  defective 
paper  title.  There  should  be  proof  of  acts 
of  ownership  over  the  unindosed  part  such 
as  It  Is  usual  and  customary  to  exercise  over 
land  of  that  particular  description,  or  as  will 
amount  to  actual  possession,  and  such  as 
may  fairly  be  considered  evidence  of  an  In- 
tention to  assert  an  ownership  and  posses' 
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don  of  the  whole.    Saxton  t.  Hunt,  20  N.  J. 
Law  (Spencer)  487,  491. 

''Neither  actual  occupation,  cultiratlon, 
or  residence  are  necessary  to  constitute  actu- 
al possession  when  the  property  is  so  situ- 
ated as  not  to  admit  of  any  permanent  useful 
improvement,  and  the  continued  claim  of  the 
party,  as  may  he  evidenced  by  the  public  acts 
of  ownership,  such  as  he  would  exercise  over 
property  which  he  claimed  in  his  own  right, 
and  would  not  exercise  over  property  which 
be  did  not  claim.''  Ewing  v.  Burnet,  86  U. 
8.  ai  Pet)  41,  49,  53,  9  li.  Ed.  624. 

"Adverse  possession"  means  possession 
made  under  claim  of  title,  and  accompanied 
by  such  visible  acts  as  from  their  natmre  in- 
dicate a  notorious  claim  of  property  in  the 
land.  The  character  of  the  acts  necessary, 
of  course,  varies  with  the  situation  of  the 
land,  condition  of  the  country,  etc.  HoUings- 
worth  V.  Sherman,  81  Va.  668,  671. 

Possession,  to  be  adverse,  must  be  ac- 
tual, by  inclosures  upon  some  part  of  the 
land,  if  the  nature  of  the  land  admits  of  It; 
otherwise,  by  such  acts  of  dominion  as  the 
nature  of  the  land  will  allow.  A  possession 
may  exist  without  an  actual  residence  on 
the  land.  It  is  enough  that  the  inclosures 
are  kept  up  and  the  doors  of  the  house 
closed,  so  as  to  indicate  that  the  premises 
are  not  abandoned.  These  acts  indicate  a 
concurrence  of  act  and  intention,  and  fill  the 
idea  of  actual  occupation  or  possession.  As 
a  general  rule,  it  may  be  said  that  an  entry 
upoi  or  possession  of  the  lands  claimed  by 
another  which,  in  the  first  instance,  would 
suffice  to  effect  a  disseisin  or  ouster  of  the 
reai  owner,  will  break  the  continuity  of  the 
holder  claiming  by  adverse  possession.  It  is 
not  every  entry,  however,  by  the  owner  that 
will  destroy  the  adverse  possession,  but  to 
effect  this  he  must  assert  his  claim  to  the 
land  by  the  acts  of  ownership.  An  entry  by 
stealth,  or  for  other  purposes  than  those  con- 
nected with  the  right  to  enter,  will  not  break 
the  continuity  of  adverse  possession  in  an- 
other. The  mere  intrusion  of  a  trespasser, 
not  brought  to  the  knowledge  of  the  party 
in  i)osses8ion,  or  continued  long  enough  to 
raise  a  presumption  that  it  was  known  to 
him,  is  not  an  Interruption.  Cowan  v.  Hatch- 
er (Tenn.)  59  a  W.  689.  691. 

To  constitute  an  '*ad verse  possession" 
there  need  not  be  a  fence,  building,  or  other 
improvement,  and  it  suffices  for  the  purpose 
that  visible  and  notorious  acts  of  ownership 
are  exercised  over  the  premises  in  contro- 
versy for  the  time  limited  by  statute.  It 
may  safely  be  said  that  where  acts  of  own- 
ership have  been  done  upon  the  land  which 
from  their  nature  indicate  a  notorious  claim 
of  property  in  it,  and  are  continued  suffi- 
ciently long  with  the  knowledge  of  an  adverse 
claimant  without  interruption  or  an  adverse 
entry  by  him,  such  acts  are  evidence  of  an 
ouster  of  a  former  owner  and  an  actual  ad- 


verse possession  against  him,  provided  the 
jury  should  think  that  the  property  was  not 
susceptible  of  a  more  strict  or  definite  pos- 
session than  had  been  so  taken  and  held. 
Batz  V.  Woerpel,  89  N.  W.  516.  519,  113  Wis. 
442  (quoting  Illinois  Steel  Co.  v.  Bilot,  109 
Wis.  418,  440,  447,  84  N.  W.  855,  85  N.  W. 
402,  406,  83  Am.  St  Rep.  905). 

'There  must  be  a  real  and  substantial  in- 
closure,  an  actual  occupancy,  a  possessio  pe- 
dis, which  is  definite,  positive,  and  notorious, 
to  constitute  an  adverse  possession/'  Jack- 
son V.  Schoonmaker,  2  Johns.  230,  234. 

There  must  be  an  actual  occupancy,  as 
distinguished  from  a  constructive  possession; 
that  is,  some  one  must  be  in  actual  posses- 
sion of  the  property,  not  necessarily  living 
upon  the  property.  If  the  property  is  in- 
closed and  cultivated,  this  would  be  a  suffi- 
cient actual  occupancy;  and,  if  crops  were 
continuously  growing  upon  the  premises,  this 
would  be  a  visible  occupancy;  and,  even 
though  in  the  interim  between  the  harvest- 
ing of  the  crop  and  the  recropping  of  the 
land  the  succeeding  spring,  no  person  was 
actually  on  the  premises,  and  nothing  was 
done  with  them,  yet  if,  year  after  year,  the 
land  was  thus  cropped  and  cultivated,  this 
would  be  a  sufficiently  continuous  possession. 
A  possession  is  sufficient  and  notorious  if  it 
is  open  and  visible,  and  the  premises  are 
actually  so  that,  if  people  pass  to  and  fro, 
they  may  see  the  visible  evidences  of  occu- 
pation. Cook  V.  Clinton,  31  N.  W.  317,  319. 
64  Mich,  309,  8  Am.  St  Rep.  816. 

''Adverse  possession"  may  be  said  to  be 
a  collective  fact  made  up  of  other  facts  which 
are  essential,  constituent  elements  to  the  cre- 
ation of  the  collective  fact  Among  these 
constituent  elements  are  an  actual  posses- 
sion of  the  res;  and  an  open  and  notorious 
assertion  of  claim  of  ownership  hostile  to  the 
true  owner.  After  its  creation  it  Is  a  con- 
tinuance of  this  collective  fact,  without  in- 
terruption for  the  period  fixed  by  the  stat- 
ute of  limitations  as  a  bar  to  the  commence- 
ment of  a  suit,  that  renders  it  effective  as  a 
defense.  Washington  v.  Norwood,  90  South. 
406,  406,  128  Ala.  383. 

Possession,  to  be  adverse,  must  be  as  def- 
inite as  the  character  of  the  land  will  per- 
mit; but  occupancy  of  a  part,  with  color  of 
title  defining  the  extent  of  the  claim,  is 
deemed  to  extend  to  the  boundaries  express- 
ed.   Baucum  v.  Qeorge,  65  Ala.  259,  268. 

To  constitute  adverse  possession  such  as 
will  work  a  disseisin  of  the  lawful  owner, 
there  must  be  actual  and  visible  occupancy 
of  the  premises,  but*  what  will  constitute 
such  occupancy  will  depend  somewhat  upon 
the  nature  and  situation  of  the  property  and 
the  use  to  which  it  can  be  applied.  Murphy 
V.  Doyle,  33  N.  W.  220,  221,  37  Minn.  113. 

j         "While  the   possession,   to   be  adverse, 
I  must  be  actual,  yet  it  may  be  by  agent  or 
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tenant."  Omaba  &  P.  Land  &  Trust  Go.  v. 
Parker,  51  N.  W.  139,  140,  33  Neb.  775,  29 
Am.  St  Rep.  506. 

Neither  actual  cultivation  nor  residence 
is  necessary  to  constitute  actual  possession, 
where  the  property  is  so  situated  as  not  to 
admit  of  any  permanent  useful  Improve- 
ments, and  the  continued  claim  of  the  party 
has  been  evidenced  by  public  acts  of  owner- 
ship. Ck)peland  y.  Murphey,  42  Tenn.  (2 
Ctold.)  64,  70. 

Color  of  title. 

Adverse  possession  la  a  hostile  posses- 
sion of  real  estate  which  will  ripen  into  a 
title  thereto.  **In  order  to  be  adverse  it  need 
not  be  under  any  muniment  of  title.  Adverse 
possession  is  a  possession  inconsistent  with 
the  right  of  the  true  owner,  and  depends  upon 
the  intention  with  which  it  is  taken  and  held; 
and  an  actual  occupation  of  the  land  by  one, 
accompanied  by  acts  of  ownership  inconsist- 
ent with  the  act  of  ownership  in  another,  is 
presumptively  adverse  possession."  Faloon 
y.  Simshauser,  22  N.  E.  835,  836,  130  111.  649. 

It  is  not  necessary  that  a  title  set  up  as 
adverse  should  be  a  rightful  title;  it  is  suffi- 
cient if  it  be  a  possession  under  claim  or 
color  of  title.  When  an  adverse  possession  is 
set  up,  all  idea  of  right  is  excluded,  and  the 
only  question  is  quo  animo  the  possession 
was  taken.  The  sum  of  all  the  authorities  is 
that,  to  negative  the  adverse  possession,  it 
must  be  shown  that  such  possession  is  held 
in  subjection  to  and  is  consistent  with  the 
true  title.  Innerarity  v.  Mims*  Heirs,  1  Ala. 
660,  668,  660. 

All  that  is  necessary  to  render  posses- 
sion of  lands  adverse,  so  as  to  set  the  statute 
of  limitations  in  motion,  is  that  the  disseisor 
enter  and  take  possession  with  the  intention 
of  holding  land  for  himself  to  the  exclusion 
of  all  others.  It  is  not  necessary  that  he 
should  enter  under  color  of  title,  or  under  a 
claim  that  he  has  a  legal  right  to  enter.  Car- 
penter V.  Coles,  77  N.  W.  424,  75  Minn.  9. 

The  only  distinction  which  can  be  rec- 
ognized between  title  acquired  under  the 
statute  of  limitations  by  adverse  occupancy 
under  claim  and  color  of  title,  and  without 
such  claim  or  color,  is  that  in  the  latter  case 
title  will  only  be  coextensive  with  actual, 
visible,  continued  occupancy,  while  in  the 
former  color  of  title  may  by  construction  em- 
brace lands  only  a  part  of  which  were  thus 
actually  occupied.  Roots  v.  Beck,  9  N.  B. 
698,  700,  109  Ind.  472  (cited  in  Gildehaus  T. 
Whiting,  18  Pac  916,  919,  39  Kan.  706). 

Fifteen  years'  uninterrupted,  wrongful 
possession,  with  actual  notorious  occupation, 
elaiming  land  as  the  occupier's  own,  whether 
at  first  the  occupier's  entry  was  with  or  with- 
out color  of  title,  tolls  the  entry  of  the  right- 
ful owner,  and  impairs  any  possessory  action 
which  he  may  bring,  giving  title  to  the  occu- 


pier   by    adverse    possession.    Hapgood    ▼. 
Burt,  4  Vt  155,  160. 

In  Commonwealth  y.  Gibson,  85  Ky.  666, 
4  S.  W.  453,  454,  it  was  said:  **If  one  in  fact 
enters  under  a  purchase,  although  it  may  be 
verbal,  and  holds  the  land  by  actual,  open 
possession,  claiming  it  as  tils  own,  such  pos- 
session is  adverse,  and  right  of  action  at 
once  accrues  to  the  vendor."  The  law  is  well 
settled  in  Kentucky  that  an  entry  under  a 
parol  purchase  of  land  the  extent  of  which 
1b  definitely  fixed  is  adverse  to  the  vendor, 
and  ripens  into  a  title  after  the  lapse  of  the 
requisite  statutory  period.  Gilbert  y.  Kelly 
(Ky.)  57  S.  W.  228.  229. 

Entry  under  claim  of  title  is  generally 
sufficient  to  constitute  an  adverse  possession, 
and  it  is  not  material  whether  the  title  is 
valid  or  not  Hoye  v.  Swan's  Lessee,  5  Md. 
237,  260. 

Possession  of  land  by  an  adverse  occu- 
pant for  more  ttian  15  years,  which  posses- 
sion is  actual,  notorious,  continuous,  and  ex- 
clusive, will  give  title  thereto,  though  such 
possession  is  entirely  destitute  of  color  of 

j  title.    Anderson  v.  Bumham,  34  Paa  1056^ 

1 1057,  62  Kan.  454. 

'  An  uninterrupted  possession,  accompa- 
nied by  occupancy  and  ownership,  constitutes 
adverse  possession,  whether  the  alleged  own- 
ership depends  on  a  written  instrument,  in- 
heritance, a  deed,  or  even  an  instrument 
which  may  not  convey  all  the  land  in  contro- 
versy. Probst  V.  Trustees  of  Board  of  Do- 
mestic Missions,  9  Sup.  Ct  263,  265,  129  U.  S. 
182,  32  L.  Ed.  642. 

Possession  under  color  and  claim  of  title 
amounts  to  adverse  possession,  and  it  has 
never  been  considered  as  necessary,  to  con- 
stitute adverse  possession,  that  there  should 
be  a  rightful  title,  and  it  is  wholly  imma- 
terial whether  the  claim  of  title  be  under  a 
good  or  a  bad,  a  legal  or  an  equitable,  title. 
Nowlin  y.  Reynolds,  26  Grat  187,  141. 

One  who  enters  on  land  without  title  is 
deemed  to  have  possession  of  so  much  only  as 
he  actually  occupies,  but  when  he  enters  un- 
der color  of  title  he  is  presumed  to  occupy 
according  to  the  boundaries  named  in  his 
deed.  Sumner  v.  Blakslee,  69  N.  H.  242,  247, 
249,  47  Am.  Rep.  196. 

Color  of  title  is  not  essential  to  adverse 
possession.  Murray  v.  Romlne,  82  N.  W.  318» 
319,  60  Neb.  94. 

Gontinnoiisneas. 

Claim  of  adverse  possession  may  be  made 
up  by  tacking  together  the  adverse  posses- 
sions of  several  successive  holders,  but  such 
adverse  possessions  must  be  connected  by 
privity,  since,  unless  they  are  so  connected, 
the  disseisin  of  the  real  owner  resulting 
from  the  adverse  possession  would  be  inter- 
rupted, and  during  such  interruption,  though 
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but  for  a  moment,  the  title  of  the  real  owner 
draws  to  it  the  seisin  or  possession.  Sherln 
y.  Braclcett,  80  N.  W.  551,  552,  36  Minn.  152 
(citing  MelTln  v.  Proprietors  of  Locks  and 
Canals  on  Merrimack  River,  46  Mass.  [5 
Mete]  15,  38  Am.  Dec  SSi;  Haynes  y.  Board- 
man,  119  Mass.  414,  415;  McEntire  ▼.  Brown, 
28  Ind.  347;  Jackson  v.  Leonard  [N.  T.]  9 
Cow.  653;  Wood,  Lim.  S  271;  City  and  Coun- 
ty of  San  Francisco  v.  Fulde,  37  Cal.  349,  99 
Am.  Dec.  278;  Crispin  v.  Hannavan,  50  Mo. 
536;  Shnffleton  v.  Nelson  [U.  S.]  22  Fed.  Gas. 
45;  Ang.  Lim.  $$  413,  414;  Sedg.  &  W.  Tr. 
Title  Land,  Si  740,  74&-747;  Riggs  y.  Fuller, 
54  Ala.  141). 

** Adverse  possession  Is  that  kind  of  con- 
tinued occupation  and  enjoyment  of  real  es- 
tate which  indicates  assertion  of  right  on  the 
part  of  the  person  maintaining  it"  Rivers 
y.  Thompson,  43  Ala.  633»  641  (quoting  Web- 
ster's Diet). 

Disselslii. 

Adyerse  possession  cannot  begin  ontil 
there  has  been  a  disseisin,  and  to  constitute 
a  disseisin  there  must  be  an  actual  expulsion 
of  the  true  owner  of  the  land  for  the  full 
period  prescribed  by  the  statute,  and  hence 
the  possession  must  be  one  not  under  the  le- 
gal proprietor,  but  one  entered  into  without 
the  proprietor's  consent,  either  directly  or  in- 
directly. Bryan  y.  Atwater  (Conn.)  5  Day, 
181,  186,  5  Am.  Dec.  136;  Springer  y.  Young, 
12  Pac.  400,  403,  14  Or.  280;  French  y. 
Pearce,  8  Conn.  439,  440,  443,  21  Am.  Dec 
680;  Larwell  y.  Stevens  (U.  S.)  12  Fed.  559, 
560;  Morse  y.  Selbold,  85  N.  B.  369,  870,  147 
111.  318;  Teager  y.  Woodruff,  53  Pac.  1045, 
1046^  17  Utah,  861. 

** Adverse  possession'*  is  now  understood  to 
denote  a  disseisin  on  which  an  adverse  title 
is  founded,  the  term  *'disseisin"  being  ex- 
pressive of  any  act  the  necessary  effect  of 
which  18  to  divest  the  estate  of  the  former 
owner.  **Adyerse  possession"  Is  generally 
considered  as  synonymous  with  "disseisin," 
and  disseisin  anciently  was  nothing  less  than 
some  act  or  mode  by  which  the  disseisor  ac- 
quired the  tenure  and  usurped  the  place  and 
feudal  relation  of  V^e  tenant  And  adverse 
possession  is  therefore  something  more  than 
the  mere  possession  accompanied  with  hostile 
claim  of  ownership;  and  though,  ordinarily, 
the  actual  occupancy  of  lands,  accompanied 
with  an  open,  notorious,  and  uninterrupted 
claim  of  ownership,  with  Intention  to  claim 
hostile  to  the  title  of  the  real  owner,  consti- 
tutes adverse  possession,  yet  this  is  so  only 
where  the  possession  of  the  occupying  claim- 
ant Is  hostile  to  the  claim  and  right  of  pos- 
session of  some  one  else;  and  If  there  be  no 
other  person  entitled  to  present  possession 
there  can  be  no  repugnancy,  actual  or  con- 
stmctiye,  between  the  possession  of  the  occu- 
pant and  the  rights  of  any  one  else.  A  pos- 
session, to  be  adverse,  must  operate  to  dis- 


seise or  oust  some  other  claimant  of  his  poB* 
session  or  right  An  adverse  possession  has 
been  defined  to  be  an  occupancy  which  dis- 
claims the  title  of  the  negligent  owner,  and 
it  is  impossible  to  conceive  of  an  adverse  pos 
session  which  is  not  exclusive  of  the  rightful 
owner,  or  does  not  operate  to  encroach  on  his 
right  of  possession  so  as  to  oust  or  4isselso 
him.    Pickett  v.  Pope,  74  Ala.  122, 131. 

To  constitute  that  "adverse  possession' 
which  gives  title  to  real  estate  under  the  stat 
ute  of  limitations,  two  things  must  concur: 
(1)  An  ouster  of  the  real  owner,  followed  by 
an  actual  possession  by  an  adverse  clairaaut; 
and  (2)  an  intention  on  the  part  of  the  latter 
to  so  oust  the  owner  and  possess  fqr  himself 
the  property.  Pioneer  Wood  Pulp  Co.  v. 
Chandos,  47  N.  W.  661,  662,  78  Wis.  526;  I^y 
v.  Yancey,  81  S.  W.  937,  938,  129  Mo.  501. 

*rrhere  must  be  an  actual  entry  and  oust- 
er under  claim  of  title  in  hostility  to  that  of 
the  true  owner,  accompanied  or  manife8te<f 
by  acts  of  ownership,  and  followed  by  actual 
and  continbous  possession.  That  is  to  say, 
the  claim  of  the  disseisor  must  be  asserted  as 
a  matter  of  right,  so  as  to  be  notice  to  ths 
owner  and  expose  him  to  an  action  by  the 
latter,  for  it  is  the  fact  of  his  being  thus  ex- 
posed to  an  action,  and  the  neglect  of  the  op- 
posite party  to  bring  suit  within  the  statu- 
tory period,  which  forms  the  basis  of  the 
title  by  prescription  or  adverse  possession." 
Village  of  Glencoe  y.  Wadsworth,  61  N.  W. 
877,  378,  48  Minn.  402. 

EjcolvsiTsness. 

Adverse  possession  Is  an  actual,  visible 
appropriation  of  land,  commenced  and  con- 
tinued under  a  claim  of  right  inconsistent 
with  and  hostile  to  the  claim  of  another. 
Rev.  St  1895,  art  3349.  Occupancy  of  a  part 
of  the  survey  by  the  true  owner  interrupts 
adverse  possession  as  to  all  of  the  survey  not 
actually  occupied  by  the  adverse  claim. 
Freedman  y.  Bonner  (Tex.)  40  S.  W.  47,  49. 

"Adverse  possession  Is  an  occupancy  of 
land  indicative  of  an  exercise  of  ownership 
such  as  is  usual  by  the  owner  of  property. 
It  must  appear  as  a  fact  that  the  possession 
is  adverse,  and  not  under  a  tenancy  or  other- 
wise in  subordination  to  the  title  of  the  true 
owner.  There  is  no  necessary  implication  of 
any  wrongful  act  or  intention  in  effecting  the 
entry,  or  actual  hostility  in  maintaining  pos- 
session. It  is  Immaterial  whether  the  occu- 
pant obtains  his  seisin  as  a  purchaser  or  a 
trespasser,  or  whether  the  claim  of  title  was 
originally  based  on  a  written  or  parol  con- 
tract, or  no  contract  at  all.  An  exclusive 
possession  for  the  statutory  period  under  a 
claim  of  ownership  will  create  a  good  title." 
Martin  v.  Maine  Cent  B.  Co.,  21  AtL  740,  741, 
83  Me.  100. 

A  husband  who  during  the  lifetime  of  his 
wife  received  the  rents  and  profits  of  h«r 
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farm,  and  on  ber  death,  she  never  having  had 
any  children,  took  possession  of  the  farm,  and 
claimed  thereafter  to  have  a  life  estate  there- 
in, held  such  farm  in  adverse  possession  to 
the  title  of  her  heirs.  To  constitute  adverse 
possession  It  Is  not  necessary  that  the  pos- 
sessor claimed  the  entire  estate,  or  that  he 
claimed  to  the  exclusion  of  all  other  rights; 
it  Is  sufficient  that  the  possession  be  in  oppo- 
sition to  the  rights  of  the  lawful  owner. 
Hanson  v.  Johnson,  62  Md.  25,  29,  50  Am. 
Rep.  199. 

Good  f  altli. 

"Adverse  possession,"  In  order  to  be  ef- 
fective, must  consist  of  an  occupancy  of  lands 
in  good  faith  and  under  the  belief  that  the 
claimant  has  a  good  title,  and  an  adverse 
possession  which  is  not  characterized  with 
good  faith  and  honesty  is  a  mere  sham,  and 
cannot  avail  as  against  the  true  owner  or  bis 
grantee.  Woodward  v.  McReynolds  (Wis.)  2 
Pin.  268,  275,  1  Chand.  244. 

Hostile  character* 

Adverse  possession  1b  the  oecnpancy  of 
real  estate  by  a  person  holding  in  opposition 
to  the  rights  of  all  others.  To  constitute 
valid  adverse  possession,  the  possession  must 
be  hostile  to  the  rights  of  others  in  its  Incep- 
tion. Heermans  v.  Schmaltz  (U.  S.)  7  Fed. 
566,  576  (quoting  Tyler,  BJ.  874);  Pickett  v. 
Pope,  74  Ala.  122,  131;  Washington  County 
V.  Norwood,  30  South.  405,  406,  128  Ala.  383; 
Innerarity  v.  Mlms'  Heirs,  1  Ala.  660,  668; 
Alexander  v.  Polk,  39  Miss.  737,  755. 

Adverse  possession  is  an  actual  appropri- 
ation of  the  land,  commenced  and  continued 
under  a  claim  of  right  inconsistent  with  and 
hostile  to  the  claim  of  another.  Stanley  v. 
Schwably,  13  Sup.  Ct  418,  420,  147  U.  S.  508, 
37  L.  Ed.  259;  Walsh  v.  Mclntlre,  13  AU. 
348,  350,  68  Md.  402;  Kearney  v.  Borough  of 
West  Chester,  49  AU.  227,  228,  199  Pa.  392; 
Morse  y.  Selbold,  35  N.  E.  369,  370,  147  111. 
8ia 

Adverse  possession  la  an  actual  posses- 
sion and  exclusive  appropriation  of  land,  com- 
menced and  continued  under  a  claim  of  right, 
either  under  an  openly  avowed  claim,  or  un- 
der a  constructive  claim  arising  from  the  fact 
and  circumstances  pending  the  appropriation 
to  hold  the  land  against  him  who  is  seised. 
Magee  v.  Magee,  37  Miss.  138,  152;  Davis  v. 
Bowmar,  55  Miss.  671,  751. 

The  mere  possession  of  land  Is  not  prima 
facie  adverse  to  the  title  of  the  true  owner, 
and  all  presumptions  and  intendments  are 
favorable  to  the  title,  and  possession  is  not 
presumed  to  be  hostile,  but  rather  in  subor- 
dination to  it  The  whole  doctrine  of  ad- 
verse possession  rests  on  the  presumed  ac- 
quiescence of  the  party  immediately  affected 
by  such  possession;  therefore,  when  posses- 
sion of  property  was  originally  acquired  in 
subordination  to  the  title  of  the  true  owner, 


there  must  be  a  disclaimer  of  the  owner's 
title  in  order  to  make  the  continued  posses- 
sion adverse.  Dothard  v.  Denson,  72  Ala. 
541,  545. 

Adverse  possession  is  occupancy  of  land 
without  the  permission,  and  not  in  subserv- 
iency to  the  rights,  of  the  true  owner,  and, 
as  a  general  rule,  \b  founded  on  reasons  of 
public  policy  that  a  tenant  shall  nev^  be 
permitted  to  controvert  his  landlord's  title, 
or  to  set  up  against  him  a  title  which  is  hos- 
tile In  its  character  to  that  which  the  tenant 
acknowledged  when  he  accepted  the  demise: 
and  therefore,  if  an  adverse  claimant  comes 
into  possession  of  land  by  tampering  with 
the  tenant,  he  cannot  resist  the  landlord's 
claim,  since  the  tenant  himself  could  not. 
Forbes  v.  Caldwell,  17  Pac.  478^  480,  39  Kan. 
14. 

Possession  that  in  its  commencement  is 
not  adverse  becomes  so  only  when  the  holder 
changes  his  mind  or  intends  It  to  become 
adverse,  and  there  is  united  with  such  change 
or  intent  a  knowledge  thereof  on  the  part  of 
the  true  owner.  Gay  y.  Mitchell,  35  Oa.  139, 
141,  89  Am.  Dec.  278. 

No  possession  consistent  with  the  right 
of  the  true  owner  can  be  adverse  to  him. 
Thus,  where  inclosed  land  was  dedicated  to 
,  the  public,  the  city  had  the  right  to  post- 
pone the  removal  of  the  obstructions  and  the 
opening  of  the  streets  until  such  time  as  its 
resources  permitted  and  the  public  necessity 
demanded.  As  the  city  only  acquired  the 
right  to  use  the  land  as  streets,  and  the  dedi- 
cator reserved  all  other  rights,  he  had  au- 
thority to  use  the  land  for  pasturage  or  crops, 
or  any  purpose  consistent  with  the  rights  of 
the  city,  until  the  authorities  of  the  dty.  In 
the  lawful  exercise  of  its  power,  determined 
to  open  the  streets;  and  such  use  would  not 
constitute  "adverse  possession."  City  of  Lit- 
tle Rock  T.  Wright,  23  8.  W.  870,  878,  58 
Ark.  142. 

The  possession  of  land  which  will  ripen 
Into  a  title  valid  against  the  real  owner  must 
be  such  a  one  as  would  subject  the  claimant 
to  an  action  of  ejectment,  and  the  mere  fact 
that  one  offers  the  land  for  sale  or  pays  tak- 
es thereon  is  Insufficient  Fuller  T.  Blizabeth 
City,  23  S.  B.  922,  118  N.  O.  25. 

In  order  to  acquire  title  by  adverse  pos- 
session, the  occupation  or  possession  must  be 
of  that  nature  that  the  real  owner  is  pre- 
sumed to  have  known  that  there  was  a  pos- 
session adverse  to  his  title,  under  which  it 
was  Intended  to  make  title  against  him. 
Foulke  v.  Bond,  41  N.  J.  Law  (12  Vioom)  527, 
545. 

Intent. 

"Adverse  possession"  Is  the  act  of  hold- 
ing possession  and  claiming  the  right  to  do 
so  against  one  having  a  superior  right  or  title. 
Two  things,  it  is  said,  must  occur:    First;  an 
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ouster  of  the  real  owner,  followed  by  an  ac- 1 
tnal  possession  by  the  adverse  claimant;  and, 
second,  an  intention  on  the  part  of  the  latter 
to  oast  the  owner  and  possess  for  himself. 
Ivy  V.  Yancey,  31  S.  W.  937,  938, 129  Mo.  601; 
Pioneer  Wood  Pulp  Co.  v.  Chandos,  47  N.  W. 
661»  662,  78  Wis.  626.  Under  such  definition, 
the  possession  of  the  grantor  in  a  deed  of 
trust  is  not  adverse  to  the  trustee,  unless  the 
grantor  specifically  repudiate  the  deed;  and 
after  the  land  is  sold  under  the  trust  deed,  If 
the  grantor  remains  in  possession,  his  pos- 
session is  not  adverse  to  the  purchaser's 
title,  unless  he  specifically  repudiate  the  trust 
deed.  Ivy  v.  Yancey,  81  S.  W.  937,  938,  129 
Mo.  601. 

Adverse  possession  is  an  entry  by  one 
person  on  the  land  of  another  under  a  claim 
and  color  of  right,  and,  in  legal  language,  it 
is  the  intention  of  the  party  taking  the  po»- 
session  which  fixes  the  character  of  the  en- 
try, and  any  one  in  possession  with  no  claim 
to  the  land  whatever  must,  in  the  presump- 
tion of  law,  be  In  possession  in  amity  with 
and  in  subservience  to  the  title  of  the  right- 
ful owner,  and  the  fact  that  possession  is 
taken  under  a  claim  of  title  is  suflldent  to 
sbow  the  Intention  of  the  party  to  hold  ad- 
versely, and  it  is  not  necessary  that  the  ad- 
verse title  must  be  found  In  some  written  in- 
0trument.  Ewing  v.  Burnet,  86  U.  S.  (11 
Pet)  41,  53,  9  L.  Ed.  624;  Harvey  v.  Tyler,  69 
U.  S.  (2  Wall.)  328,  349,  17  L.  Ed.  871;  Probst 
V.  Trustees  of  Board  of  Domestic  Missions,  9 
Sup.  Ct  263,  266.  129  U.  S.  182,  32  L.  Ed.  642. 

The  adverse  possession  of  real  estate 
suificient  to  ripen  into  a  title  thereto,  "must 
not  only  have  been  actual,  open,  and  continu- 
ous, but  it  must  be  accompanied  by  an  in- 
tention to  hold  the  land  as  owner  of  it.  It 
must  have  been  under  a  claim  of  ownership. 
No  matter  how  exclusive  and  hostile  to  the 
real  owner  in  appearance,  it  cannot  be  ef- 
fectually adverse  unless  accompanied  by  the 
intent  on  the  part  of  the  plaintiff  to  make  it 
so.  A  naked  possession  unaccompanied  with 
any  claim  of  right  will  never  constitute  a 
bar,  but  will  inure  to  the  advantage  of  the 
real  owner.  Colvln  v.  Republican  Valley 
Land  Ass'n,  86  N.  W.  861,  863,  28  Neb.  76, 
8  Am.  St  Rep.  114. 

Mistake. 

Where  one,  at  the  time  of  buying  a 
claim  to  land,  erroneously  thought  it  was 
government  land,  and  intended  to  make  a 
homestead  of  It,  his  possession  prior  to  learn- 
ing his  mistake  was  not  an  "adverse  posses- 
sion." Hunnewell  v.  Burchett,  64  S.  W.  487, 
152  Mo.  611. 

Where  adjoining  landowners  occupy  land 
under  mistake,  and  believe  that  the  land  lo- 
cated was  correct,  and  that  neither  intended 
to  claim  more  than  the  true  amount,  the 
plaintiff  did  not  hold  the  excess  by  adverse 


possession.    Kahi  v.  Schmidt,  78  N.  W.  204^ 
205,  107  Iowa,  660. 

Oecmpanoy  dlstiagiiiflied* 

The  terms  "adverse  possession"  and  "oc- 
cupancy," though  nearly  synonymous,  are  yet 
to  be  distinguished.  The  former  term  can- 
not, with  strict  propriety,  be  applied  to  the 
possession  of  the  owners  of  land,  for  his 
possession  cannot  be  adverse  to  any  one  oth- 
er than  himself;  which  is  to  say,  that  it 
cannot  be  adverse  in  the  ordinary  sense  of 
the  term.  But  to  such  possession — that  is, 
the  possession  of  the  owner — ^the  term  ''occu- 
pancy"  is  entirely  appropriate,  and  Indeed,  as 
compared  with  possession  without  title,  ap- 
plies for  much  stronger  reasons.  Crocker  v. 
Dougherty,  78  Pac.  429,  431,  139  Cal.  621. 

OpoBsoss  aad  notoHety. 

••Whatever  construction  may  have  pre- 
vailed in  England,  it  is  clear  that  when  a 
man  hath  obtained  a  grant  of  land  he  thereby 
gains  a  constructive  possession,  which  con- 
tinues until  an  actual  'adverse  possession* 
commences,  and  that  adverse  possession 
must  be  continued  seven  years  before  the 
right  of  possession  of  the  first  grantee  is 
lost  A  single  act  of  entry  cannot  take  away 
the  grantee's  right  of  possession,  because 
such  entry  may  be  made  without  any  notori- 
ety, whereas  seven  yearr*  actual  possession 
affords  notoriety,  and,  as  it  were,  calls  on  the 
owner  to  assert  hlf?  right."  Slade  v.  Smith.  2 
N.  G.  248,  249. 

••To  constitute  adverse  possession  two 
facts  must  concur:  First,  there  must  be  an 
entry  under  color  of  right,  claiming  title 
hostile  to  the  true  owner  and  the  world;  sec- 
ond, that  the  entry  must  be  followed  by  pos- 
session appropriate  to  the  terms  to  be  used 
publicly  and  notoriously,  so  that  the  other 
claimants  may  take  notice  and  others  may  be 
cognizant  of  the  fact"  Dixon  v.  Cook,  47 
Miss.  220,  226. 

Adverse  possession  must  be  a  possession 
that  is  notorious,  in  the  sense  of  being  gener^ 
ally  known  by  those  residing  in  the  neigh- 
borhood, and  must  be  open,  visible,  and  ex- 
clusive, and  accompanied  by  such  acts  of 
ownership  as  would  enable  any  one  upon  a 
visit  to  and  inspection  of  the  land  to  see  that 
some  person  or  persons  held  it  in  actual  pos- 
session.   Leeper  v.  Baker,  68  Mo.  400,  404. 

Adverse  possession  is  the  occupancy  of 
another's  land  under  claim  of  right,  which 
must  consist  of  such  acts  as  will  establish  an 
ouster  of  the  owner,  and  must  be  open  and 
notorious,  as  well  as  continuous,  in  order  to 
set  the  statutes  of  limitation  in  motion,  and 
of  such  a  character  as  to  operate  as  notice 
to  the  holder  of  the  true  title  that  possession 
is  held  under  a  claim  of  right;  and  the  acts 
of  possessor  should  clearly  indicate  that  he 
holds  for  himself  and  in  opposition  to  the 
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owner.    Mauldln  t.  Cox,  7  Pac.  804,  808,  67 
CaJ.  387. 

Adverse  possession  Is  occupancy  of  an- 
other's land,  wbich  must  be  under  a  claim  of 
ownership,  though  It  need  not  be  under  color 
of  title;  and  It  Is  sufficient  if  a  party  goes  on 
the  land  and  declares  to  the  world  by  his 
acts  and  conduct  that  he  is  the  owner  of  it, 
and  maintains  that  attitude  for  the  statutory 
period.  Swift  v.  Mulkey,  21  Pac,  871,  872,  17 
Or.  532. 

"Where  the  acts  done  upon  a  tract  of 
land  are  such  as  give  unequivocal  notice  to 
all  persons  of  a  claim  to  it  adverse  to  the 
claim  of  all  others,  and  this  is  accompanied 
by  an  actual  possession,  exclusive  in  its 
character,  then  limitations  will  run  in  favor 
of  the  persons  so  asserting  adverse  claim  and 
enjoying  an  exclusive  possession  from  the 
time  such  exclusive  occupancy  began,  wheth- 
er the  land  be  inclosed  or  not"  Richards  v. 
Smith,  4  S.  W.'  571,  573,  67  Tex.  610. 

"A  subjection  of  land  by  a  claimant  for 
such  use  as  is  ordinarily  susceptible  to  the 
exclusion  of  others  is  an  adverse  possession, 
and  that  subjection  may  appear  by  its  culti- 
vation or  occupation  for  ordinary  husbandry 
or  pasturage.  The  extent  of  land  to  which 
an  adverse  possession  is  claimed  must,  of 
course,  be  properly  indicated,  so  that  otliera 
may  see  and  respect  it  hut  it  need  not  be 
shown  by  an  artificial  indosure."  Zeilln  v. 
Rogers  (U.  S.)  21  Fed.  103,  108. 

"To  constitute  adverse  possession  of  real 
estate,  entry  must  be  made  with  definite 
claim  of  title  and  of  possession  continued 
while  the  statute  runs.  It  must  be  visible 
and  notorious,  and  such  as  may  fairly  imply, 
on  notice  to  the  owner,  an  acquiescence  on 
his  part  Proof  of  occupation  and  use  by  the 
adverse  claimant  for  more  than  20  years, 
when  such  occupation  and  use  are  consistent 
with  the  claim  of  ownership,  may  raise  the 
presumption  that  the  entry  was  under  a 
claim  of  title,  exclusive  of  any  other  right" 
Graeven  v.  Dieves,  31  N.  W.  914,  915,  68  Wis. 
317. 

It  is  not  necessary  that  the  land  should 
be  inclosed  by  a  fence,  or  that  the  same 
should  be  resided  upon,  or  that  buildings 
should  be  erected  thereon.  It  Is  sufficient  if 
the  acts  of  ownership  are  of  such  a  character 
as  to  openly  and  publicly  indicate  and  as- 
sume control  or  use,  or  such  as  are  consistent 
with  the  character  of  the  premises  in  ques- 
tion. It  is  not  necessary  that  the  occupation 
should  be  such  that  a  mere  stranger  passing 
by  the  land  would  know  that  some  one  was 
asserting  title  to  and  dominion  over  It  It  is 
not  necessary  that  the  land  be  cleared  or 
fenced,  or  any  buildings  be  placed  upon  It 
Murray  v.  Hudson,  32  N.  W.  889,  891,  65 
Mich.  670. 

"Adverse  possession"  is  when  there  Is 
such  an  appropriation  of  land  as  will  inform 


the  vicinage  that  it  is  for  the  exdnslYe  use 
and  enjoyment  of  such  known  person.  Mor- 
rison V.  Kelly,  22  111.  (12  Peck)  600,  624^  74 
Am.  Dec.  169. 

To  constitute  "adverse  possession"  so  as 
to  bar  or  limit  the  right  of  the  true  owner 
thereof  to  recover  them,  such  lands  need  not 
be  surrounded  by  fences  or  rendered  inac- 
cessible by  water,  but  it  is  sufficient  if  tlie 
possession,  occupation,  and  improvements  are 
open,  notorious,  and  comport  with  the  ordi- 
nary management  of  a  farm,  though  part  of 
the  same  which  composed  the  woodland  be- 
longing to  such  farm,  and  used  therewith 
as  a  wood  lot  is  not  so  inclosed.  Rev.  St. 
c.  106,  $  10.  Adams  t.  Clapp,  87  Me.  316, 
32  Atl.  911. 

To  make  out  an  adverse  possession  In 
ejectment  the  tenant  must  show  a  substan- 
tial in  closure,  an  actual  occupancy  definite, 
positive,  and  notorious.  It  is  not  enough  to 
make  what  is  called  a  "possession  fence"  or 
"lot  fence"  merely  by  felling  trees  and  lap- 
ping them  one  upon  another  around  the  land. 
Coburn  v.  Hollisi  44  Mass.  (3  Mete.)  125,  129. 

It  is  manifest  that  there  can  be  no  ab- 
solutely unvarying  rule  with  reference  to 
every  class  of  real  estate,  and  that  the  re- 
quired occupancy  of  or  dominion  over  a  sec- 
tion of  desert  lands  or  of  a  mining  camp,  a 
nonnavigable  lake,  a  prairie,  a  forest,  a  fer- 
tile farm  in  a  high  state  of  cultivation,  or 
a  town  lot  would  not  answer  as  to  a  lot  in 
the  business  center  of  a  populous  and  thrifty 
city.  Adverse  possession  of  unproductive 
lands,  consisting  of  barren  sand  hills  cut  up 
by  sloughs,  is  shown  by  recording  the  deed 
under  which  the  occupant  claims,  cutting  all 
the  timber  of  any  value  thereon,  having  the 
land  surveyed  and  boundary  lines  grubbed 
out  and  staked,  going  upon  the  land  at  in- 
tervals, claiming  absolute  ownership,  clear- 
ing a  small  portion,  building  a  brush  fence 
around  the  portion  cleared,  employing  agents 
in  the  neighborhood  of  the  land  to  look  after 
it  and  paying  taxes,  without  proof  of  actual 
occupation.  Worthley  v.  Burbanks,  45  N.  S. 
779,  781,  146  Ind.  534. 

It  is  impossible  to  specify  the  particular 
acts  which  under  every  condition  would  con- 
stitute "open  and  visible  possession  of  land.*' 
In  the  nature  of  things,  the  right  of  way  of 
a  railway  company,  within  the  limits  of  an 
incorporated  city  or  village,  cannot  be  inclos- 
ed as  a  lot  or  farm  might  be,  nor  occupied 
by  permanent  structures  or  improvements, 
but  must  be  left  free  for  approach  to  the 
tracks,  and  for  such  other  purposes  as  the 
exigencies  and  necessities  of  the  railroad 
company,  in  the  operation  and  maintenance 
of  the  railway,  may  require;  and  therefore, 
if  there  have  been  such  unequivocal  acts  of 
dominion  and  control  over  the  land  as  are 
sufficient  to  give  notice  of  the  claim  of  ovrn- 
ership,  it  will  amount  to  open,  notorious,  and 
visible  possession.    Penn  t.  Preston  (Pa.)  2 
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Rawle,  14.  Where  part  of  a  city  lot  was  fen- 
ced in  by  one  claiming  title  to  the  whole, 
and  the  rest  of  it  was  covered  by  a  railroad 
embankment,  though  the  tracks  only  occu- 
pied a  small  part  of  the  land,  the  railroad 
company  had  actual  possession  of  all  of  the 
lot  outside  the  fence.  St  Louis,  A.  &  T. 
H.  R.  Co.  T.  Nugent,  89  N.  E.  2G3,  265,  152 
IlL  119. 

Building  on  or  inclosing  the  land  of  an- 
other without  right  is  constructive  notice  to  ' 
the  owner  of  an  adverse  claim  thereto.    Al- 
den  y.  Oilmore^  13  Me.  (1  Shep.)  178, 180. 

The  erection  of  a  small  cow  pen  on  a 
boundary  line  separating  two  lots  of  land  and 
immediately  contiguous  to  the  defendant's 
improvements,  an  occasional  felling  of  trees, 
and  permitting  the  cattle  to  range  over  the 
uncultivated  land,  are  not  altogether  such  an 
assertion  to  the  world  of  claim  of  right  as 
against  the  true  owner  as  to  constitute  ad- 
verse possession.  Royall  v.  Lisle's  Lessee, 
15  Oa.  545,  549,  00  Am.  Dec.  712. 

Getting  rails,  boards,  shingles,  wood*  and 
timber  for  building  houses  from  a  woodland 
or  uninclosed  lot  are  not  such  acts  of  owner- 
ship as  will  constitute  adverse  possession. 
Carrol  t.  Gillion.  33  Ga.  539,  547. 

^Adverse  possession"  includes  a  case 
where  the  land  purchased  was  measured  and 
monuments  of  stone  erected,  and  hay  cut 
and  stacked  on  the  premises,  and  furrows 
for  fire  guards  were  ploughed  around  the 
stacks,  and  taxes  paid,  and  an  open  claim 
of  ownership  made.  Dickinson  t.  Bales,  61 
Pac.  403,  62  Kan.  865. 

It  is  essential  to  the  validity  of  an  "ad- 
verse possession"  that  there  shall  be  an  ac- 
tual entry  upon  the  land  of  the  rightful  own- 
er, and  an  actual,  visible  possession  taken 
of  some  part  of  it  Residence  and  posses- 
sion, with  cultivation,  on  adjoining  land, 
with  boundaries  including  the  valid  title  of 
another,  will  not  give  actual  possession  of 
the  latter,  although  accompanied  by  the  ordi- 
nary use  of  it  as  woodlands  in  connection 
with  that  part  resided  on  or  cultivated.  Ole- 
wine  y.  Messmore,  128  Pa.  470,  482,  18  AU. 
485,  4B6. 

A  possession  that  ripens  into  title  must 
be  such  as  continually  subjects  some  por- 
tion of  the  disputed  land  to  the  only  use  of 
which  it  is  susceptible,  or  it  must  be  an  ac- 
tual and  continuous  occupation  of  the  house, 
or  the  cultivation  of  the  inclosed  field  ac- 
'  cording  to  the  usages  of  husbandry.  Shaffer 
T.  Oaynor,  23  S.  E.  154,  155^  117  N.  O.  15. 

That  one  planted  tobacco  on  different 
portions  of  land  for  more  than  the  statutory 
period,  the  land  not  being  inclosed  except  for 
the  period  of  cultivation,  did  not  fall  within 
the  possession  necessary  as  a  predicate  for 
tiUe.  Hamilton  t.  Icard,  23  S.  il  354,  U7 
N.  a  476, 


Acts  of  notoriety,  such  as  building  a 
fence  around  the  land,  entering  on  it  and 
making  improvements,  and  payment  of  tax- 
es on  the  land,  are  sufllcient  to  constitute 
adverse  possession.  Tourtelotte  T«  Pearoe^ 
42  N.  W.  915,  917,  27  Neb.  57. 

Trespass. 

A  mere  trespass  by  occasional  entry  on 
land  for  the  purpose  of  cutting  timber  or 
grass  thereon  for  the  full  period  of  limita- 
tion is  not  such  "adverse  possession"  as  to 
confer  title  thereby.  Barr  v.  Potter  (Ky.)  57 
S.  W.  478,  479. 

Adverse  possession  is  a  hostile  holding 
of  real  estate  which  is  sufiQcient  to  give  title 
thereto.  An  ^'adverse  possession,"  such  as  to 
prevent  the  true  owner  from  maintaining 
trover  for  trees,  timber,  or  other  things  sev- 
ered and  taken  from  it,  ''should  be  of  such 
a  kind  and  so  long  continued  as  to  be  clear- 
ly distinguished  from  that  which  the  claim- 
ant has  while  engaged  in  the  mere  act  of 
committing  the  waste  or  severing  and  re- 
moving the  propeity  from  the  freehold.  It 
should  be  something  different  from  that 
which  every  trespasser  has  and  must  have 
in  order  to  commit  the  trespasa  If  it  be 
only  the  possession  enjoyed  by  the  trespasser, 
and  taken  and  held  by  him  for  the  very  pur- 
pose, and  that  alone,  of  committing  the  tres- 
pass, it  is  not  an  adverse  possession  within 
the  meaning  of  the  rule  that  trover  will  not 
lie  for  timber  and  logs  taken  from  it  Wad- 
leigh  V.  Marathon  County  Bank,  17  N.  W. 
814,  317,  58  Wis.  546. 

One  who  merely  cut  logs  upon  unoccu- 
pied and  wild  land,  it  not  appearing  whether 
the  land  was  capable  of  cultivation,  or  wheth- 
er the  cutting  of  the  trees  was  for  the  pur- 
pose of  occupancy  and  improvement  of  the 
land,  or  merely  for  the  purpose  of  stripping 
it  of  the  timber,  was  not  an  "adverse  posses- 
sion" of  such  land.  Washburn  t.  Gutter,  17 
Minn.  361,  368  (GU.  335,  344). 

Adverse  possession  is  the  enjoyment  of 
land  or  such  estate  as  lies  in  grant  under 
such  circumstances  as  indicates  jthat  such 
enjoyment  has  been  commenced  and  contin- 
ued under  assertion  or  color  of  title  or  right 
on  the  part  of  the  possessor,  and  hence  the 
entry  of  a  stranger  and  the  taking  of  rents 
and  profits  by  him  is  not  an  adverse  posses- 
sion. Omaha  &  Grant  Smelting  &  Refining 
Co.  V.  Tabor,  21  Pac.  925-^29,  13  Colo.  41 
(citing  Wallace  v.  Duffleld,  2  Serg.  &  R.  527, 
7  Am.  Dec.  660;  French  v.  Pearce,  8  Conn. 
439,  21  AnL  Dec  680;  Smith  v.  Burtis,  9 
Johns.  174). 

"It  is  not  necessary  that  there  should  be 
an  express  claim  of  title,  or  that  there  should 
be  color  of  title;  but  when  a  person  dis- 
claims title  in  himself,  or  does  not  claim  ti- 
tle, but  asserts  the  right  to  be  in  another, 
it  la  not  such  an  adverse  possession  as  will 
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give  title  ander  tbe  act  of  llmita^ons."  Rung 
y.  Shoneberger  (Pa.)  2  Watts,  23,  27,  26  Am. 
Dec.  95. 

ADVERSE  USEE. 

"Adverse  user  Is  nothing  more  than  such 
a  use  of  the  property  as  the  owner  himself 
would  exercise;  and  that  when  a  party  In 
this  manner  and  for  the  purposes  of  a  way 
have  received  no  permission  from  the  own- 
er of  the  soil,  and  uses  the  way  as  the  owner 
would  use  It,  disregarding  claims  entirely, 
using  It  as  though  he  owned  the  property 
himself,  that  Is  an  adverse  user."  Blanch- 
ard  V.  Moulton.  63  Me.  434.  437. 

The  terms  "limitation,"  "prescription,** 
or  "adverse  user"  may  be  used  interchange- 
ably in  setting  up  an  easement  of  water  in 
tbe  land  of  another,  as  they  mean  substan- 
tially the  same  thing.  "Prescription  prop- 
erly applies  only  to  Incorporeal  heredita- 
ments, and  is  of  the  same  length  of  time  as 
limitation  by  statute;  and  an  adverse  user 
is  the  same."  Murray  v.  Scribner,  43  N.  W. 
549.  74  Wis.  602. 

"Adverse  user"  is  construed  by  the  court 
In  Ward  v.  Warren,  82  N.  Y.  265,  in  speak- 
ing of  the  phrase  that  the  user  "must  have 
been  with  a  knowledge  and  acquiescence  of 
the  owner,"  as  opposed  to  a  use  which  Is 
claiMestlne  and  by  stealth.  And  where  the 
evidence  showed  that  a  use  was  the  open 
and  constant  exercise  of  the  very  right 
which  the  plaintiffs  claimed,  and  In  the  ab- 
sence of  opposition  and  objection,  It  was  suf- 
ficient to  show  that  the  claim  was  adverse. 
Hey  V.  Collman,  79  N.  Y.  Supp.  778^  779,  78 
App.  Dlv.  584. 

Where  defendant.  In  building  a  wall  on 
his  lot  line,  Inclosed  part  of  the  adjoining 
lot,  and  the  wall  so  stood  for  over  20  years, 
he  acquired  title  to  the  strip  on  which  the 
wall  actually  stood  by  "adverse  user."  Pear- 
sail  V.  Westcott,  60  N.  Y.  Supp.  816,  818,  45 
App.  Dlv.  34. 

ADVERSE  VERBICT. 

Rev.  St  c  24,  (  38,  relating  to  condemna- 
tion proceedings  for  the  establishment  of 
highways,  provides  that  a  party  appealing 
from  the  award  of  the  commissioners  shall 
give  bond  for  the  payment  of  costs  if  the  ver- 
dict shall  be  "adverse"  to  the  petitioner. 
Held,  that  the  word  "adverse"  In  this  connec- 
tion meant  that  the  amount  of  damages  al- 
lowed to  the  petitioner  by  the  selectmen 
of  the  town  was  as  great  or  greater  than  the 
amount  subsequently  allowed  by  the  jury  on 
the  appeal.  Hamblin  v.  Barnstable  County 
Com'ra,  82  Mass.  (10  Gray)  256,  259. 

ABVERSE  WITNESS* 

"Adverse,"  as  used  in  17  ft  18  Vict  c. 
126^  authorizing  a  party  producing  a  witness 


whose  testimony  is  adverse  to  contradict 
him  by  evidence  of  former  contradictory 
statements  made  by  him,  construed  as  mean- 
ing hostile,  and  not  merely  unfavorable,  and 
hence  a  witness  cannot  be  contradicted  by 
showing  his  former  statements,  unless  he 
shows  hostile  mind  to  the  party  calling  him. 
Greenough  v.  Eccles,  5  0.  B.  (N.  S.)  786,  801. 

ADVERTISE. 

"Advertise"  means  to  give  public  notice ; 
to  announce  publicly,  especially  by  a  printed 
notice.  One  Insertion  of  the  advertisement 
of  a  tax  sale  In  each  calendar  week  during 
the  period  of  30  days  Immediately  preceding 
the  day  of  sale  Is  sufficient  under  a  city 
charter  declaring  that  tax  sales  /diall  be  ad- 
vertised for  30  days.  Montford  t.  Allen,  86 
S.  E.  305,  806,  111  Ga.  18. 

Where  a  contract  by  which  lands  were 
placed  with  an  agent  for  sale  recited  that.  If 
the  lands  were  sold  without  the  instrumen- 
tality of  the  agent,  the  owner  would  pay 
them  |50  In  full  for  all  trouble  In  showing 
and  "advertising"  the  land,  the  word  "adver- 
tiiling"  meant  the  publication  of  a  notice  In 
a  newspaper  In  the  usual  way  that  such 
matters  are  advertised,  and  not  the  showing 
of  the  land  to  prospective  buyers,  the  word 
being  taken  In  connection  with  the  subject- 
matter  and  conditions.  The  word  "advertise/* 
as  defined  by  Webster,  meant  "to  publish  no- 
tice of;  to  publish  a  written  or  printed  acs 
count  or';  and  Bouvler  defines  "advertise- 
ment" to  mean  **a  notice  published  in  hand- 
bills or  a  newspaper."  Darst  v.  Doom,  88  111. 
App.  897,  40a 

ADVERTISEBCEirT* 

"Advertisement,"  as  used  In  the  astray 
law,  requiring  the  "advertisement"  of  "astray 
notices,"  is  to  be  construed  as  Including  not 
only  newspaper  publications,  but  publlcati(Mi 
by  the  posting  of  notices.  Haffner  t.  Barn- 
ard, 24  N.  E.  152,  154,  123  Ind.  429. 

"Advertisement,"  as  used  In  Oode  1873» 
S  880,  providing  that  no  Irregularity  or  In- 
formality  In  the  "advertisement"  of  sales  for 
taxes  shall  affect  the  legality  of  the  sale. 
Is  synonymous  with  "notice,"  and  hence  in- 
cludes both  the  publication  and  the  posting. 
Davis  V.  Magoun,  80  N.  W.  423,  430,  109 
Iowa,  308. 

"Advertisement,"  as  used  In  an  act  pro- 
hibiting the  tearing  down  of  show  bills,  post- 
er or  other  "advertisement,"  Is  insufficient 
to  cover  a  constable's  notice  of  sale.  The 
word  Is  not  used  to  apply  to  anything  and 
everything  set  up  along  the  highway  which 
may  be  designated  as  an  "advertisement,** 
but  rather  the  bills  and  posters  giving  no- 
tice of  or  advertising  public  entertainments. 
Commonwealth  v.  Johnson,  3  Pa.  Dlst  R. 
222,  13  Pa.  Co.  Ot  R.  543,  544. 
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A  signboard  erected  at  a  person's  place 
of  business,  glylng  notice  that  lottery  tick- 
ets are  there  for  sale,  is  an  advertisement 
within  the  meaning  of  St  1825,  c.  184,  pro- 
hibiting the  advertisement  of  lottery  tickets 
for  sale.  Commonwealth  v.  Hooper,  22 
Mass.  (5  Pick.)  42,  43. 

ADVICE. 

-Advice'*  is  optional  with  the  giver;  that 
la,  he  can  advise  or  remain  silent.  It  is  op- 
tional with  him  to  whom  it  is  directed ;  that 
Is,  he  can  accept  or  decline  it  CJommon- 
wealth  T.  Mercer,  42  AU.  525,  526, 190  Pa.  134. 

Act  April  18,  1878,  providing  that  the 
recorders  of  the  cities  of  the  first  class  shall 
be  appointed  by  the  governor  by  and  with 
the  "advice  of  the  senate,"  construed  not  to 
confer  the  appointing  power  on  the  senate, 
but  only  gives  the  senate  a  supervisory  pow- 
er over  the  governor's  appointments.  Com- 
monwealth T.  Lane,  IS  Wkly.  Notes  Cas.  29, 
82. 

ADVISE. 

To  "advise" -is  to  give  advice;  to  offer 
an  opinion  as  worthy  or  expedient  to  be  fol- 
lowed; to  counsel.  Webst  Diet;  Long  t. 
State,  86  N.  W.  810,  316,  28  Neb.  83,  45. 

"Advise,"  as  used  in  Pen.  Code,  $  294, 
providing  that  an^-  person  who  advises  or 
causes  a  woman  to  take  medicine  with  in- 
tent to  produce  a  miscarriage  shall  be  guilty 
of  abortion,  construed  to  mean  advice -which 
Is  acted  on  by  the  woman,  and  not  that  on 
which  she  does  not  act  People  v.  Phelps, 
15  N.  T.  Supp.  440,  441,  61  Hun,  115. 

The  words  "counsel,  advise,  or  assist" 
may  be,  and  frequently  are,  used  to  describe 
the  offense  of  a  person  who,  not  actually  do- 
ing the  felonious  act  by  his  will  contributes 
to  or  procures  it  to  be  done,  and  thereby  be- 
comes a  principal  or  accessory.  True  v. 
Commonwealth,  14  S.  W.  684,  685,  90  Ky. 
651 ;  Omer  v.  Commonwealth,  25  S.  W.  594^ 
596,  95  Ky.  353. 

There  are  no  words  in  the  law  that 
bave  acquired  a  more  definite  and  specific 
meaning  than  "procure,  advise,  and  assist" 
as  contradistinguished  from  the  actual  com- 
mission of  the  crime.  The  latter  is  the  prin- 
cipal offense;  the  former  only  accessory.  If 
a  person  does  no  more  than  procure,  ad- 
vise, or  assist  he  is  only  an  accessory;  but 
If  he  is  present  consenting,  aiding,  procur- 
ing, advising,  and  assisting,  he  is  a  princi- 
pal, and  must  be  indicted  as  such.  United 
States  V.  Wilson  (U.  8.)  28  Fed.  Cas.  699,  710. 

As  instniot. 

Pen.  Code,  i  1118,  providing  that  if  at 
any  time  after  the  evidence  on  either  side  is 
closed  the  court  deems  it  insufi^cient  to  war- 
rant a  conviction,  it  may  "advise"  the  jury  to 


acquit  the  defendant  does  not  autiiorlse  the 
court  to  instruct  the  jury  to  acquit  since 
the  court  cannot  direct,  but  only  "advise." 
People  V.  Daniels,  38  Pac.  720.  721,  105  Cal. 
262 ;  People  t.  Horn,  70  Cal.  18,  11  Pac  470. 

As  yroovre* 

"To  advise  is  to  give  advice  to ;  to  offer 
an  opinion,  as  worthy  or  expedient  to  be 
followed;  to  counsel";  while  "procure" 
means  to  bring  about  to  cause,  contrive; 
and  hence  an  instruction  that  if  defendant 
requested,  "advised,"  and  incited,  etc.,  is  un- 
objectionable under  a  statute  using  the  term 
"aid,  abet  and  procure."  Long  t.  State,  36 
N.  W.  310,  315,  23  Neb.  38. 

ABVI8ABXA. 

That  is  "advisable"  which  la  expedient 
prudent  and  proper  to  be  done,  and  there- 
fore proper  to  be  advised  to  be  done.  Its 
synonyms,  according  to  Webster,  Worcester, 
and  the  Century  Dictionary,  are  expedient 
proper,  desirable,  prudent  wise,  best;  and, 
as  used  in  the  act  authorizing  the  dissolu- 
tion of  a  savings  institution  by  its  manager 
if  deemed  advisable,  the  word  "advisable" 
includes  those  qualities  as  applied  to  the  con- 
tinuance of  the  corporation,  in  view  of  the 
best  interests  of  the  property  generally.  Bar- 
rett V.  Bloomfleld  Sav.  Inst,  54  Atl.  543,  549, 
64  N.  J.  Bq.  425. 

The  act  of  February  16,  1863,  declaring 
that  the  board  of  supervisors  may,  if  deem- 
ed "advisable,"  levy  a  special  tax  to  pay  a 
judgment  against  the  county,  held  to  be 
mandatory,  and  not  giving  the  board  discre- 
tion in  the  matter,  the  decision  being  based 
on  the  construction  of  "may"  as  "shall." 
Rock  Island  County  v.  United  States,  71  U. 
S.  (4  Wall.)  435,  445,  18  L.  Ed.  419. 

ADVISEMENT. 

"Advisement"  is  the  act  of  a  Judge  or 
justice  in  taking  time  to  consider  all  his 
judgment  before  rendering  the  same.  A 
judge  may  take  such  time  as  is  necessary  to 
arrive  at  a  decision,  but  must  give  the  par- 
ties notice  when  he  will  give  judgment  If 
delay  in  rendering  judgment  arises  from  im- 
proper motives  or  is  unnecessarily  protract- 
ed, a  party  may  compel  the  entry  of  judg- 
ment Clark  V.  Read,  5  N.  J.  Law  (2  South.) 
486.487. 

ADVOUTRY, 

A  term  used  in  old  statutes  and  authors 
to  mean  the  crime  of  adultery  between  par- 
ties both  of  whom  were  married.  Hunter 
V.  United  States  (Wis.)  1  Pin.  91,  92,  39  Am. 
Dec.  277. 

ADVOUTREB. 

A  word  now  obsolete,  but  signifying  the 
same  as  our   word   "adulterer."    Beaty   t. 
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Richardson.  34  S.  B.  73,  7S,  56  S.  a  173,  46 
L.  E.  A.  517. 


ADVOWSON. 

In  modern  times  and  in  ordinary  lan- 
guage tlie  term  '^advowson"  has  been  used 
to  mean  the  perpetual  right  of  presentation 
to  a  church  or  ecclesiastical  benefice.  Lord 
Coke,  however,  in  1  Inst  p.  17  B.,  defines 
it  thus:  "Advowson,  advocatio,  signifying 
an  advowing  or  taking  into  protection,  lis  as 
much  as  Jus  patronatus.  The  patronage  or 
jus  patronatus  in  this  case  was  not  cer- 
tainly to  present  to  a  church  or  an  ecclesi- 
astical benefice,  but  In  every  respect,  other 
than  that  of  having  the  cure  of  souls  at- 
tached to  the  office,  it  exactly  resembles,  if 
it  be  not  identical  with,  an  ecclesiastical 
benefice;  and  accordingly  in  8  Edw.  Ill,  3 
Ass.  PI.  29,  31,  the  right  of  nomination  to 
the  guardianship  of  a  hospital  is  called  an 
advowson."  Attorney  General  v.  Chaplains 
of  Ewelme  Almshouse,  21  Eng.  Law  &  Eq. 
409,  4ia 

In  what  is  known  at  the  common  law 
as  the  right  of  advowson  or  presentation  to 
an  ecclesiastical  benefice,  and  of  institution, 
and  induction,  the  first  belongs  to  the  found- 
er or  patron  of  the  church;  the  second  to 
the  bishop,  which,  according  to  Blackstone, 
•*is  a  kind  of  investiture  of  the  spiritual  part 
of  the  benefice" ;  and  the  last  to  the  church- 
wardens and  vestrymen,  which  is  a  giving 
of  the  possession  or  an  investiture  of  the 
temporal  part,  as  "institution"  is  of  the  spir- 
itual. Humbert  v.  St  Stephens'  Churcli,  1 
Edw.  Ch.  308,  316. 

/EQUUS. 

^'JEquus**  means  even,  equal;  and  such 
is  its  meaning  in  a  will  which,  after  dispos- 
ing of  half  of  testator's  estate,  provided  the 
other  half  should  be  distributed  **ex  cequus" 
among  the  other  bequests  and  legacies. 
Archer  v.  Morris,  47  Aa  275,  276,  61  N.  J. 
Eq.  152. 

AEROLITE 

An  aerolite  is  a  substance  In  the  nature 
of  a  stone  falling  from  the  heavens,  which 
attaches  to  and  becomes  a  part  of  the  real 
estate  on  which  it  falls.  Goddard  v.  Winch- 
ell,  52  N.  W.  1124,  86  Iowa,  71,  17  U  R.  A. 
788,  41  Am.  St  Rep.  48L 


AFFAIRS. 

See   "Fiscal    Affairs'*;     "Municipal    Af- 
fairs";   "Prudential  Affairs." 

"Affairs"  is  well  defined  to  be  business; 
something  to  be  transacted;    matter;    con- 


cern. Public  affairs  are  matters  relating  to 
government;  and  an  act  requiring  school 
directors  to  assess  a  tax  to  repay  certain 
money  due  by  the  district  deals  with  the  af- 
fairs of  the  district,  as  it  imposes  a  specific 
business  on  the  district  which  it  was  not 
chargeable  with  before.  It  is  a  matter  which 
concerns  every  person  in  the  district  who 
was  thereby  made  subject  to  additional  tax- 
ation. Montgomery  v.  Commonwealth,  91  Pa. 
125,133. 

Of  oity. 

A  law  fixing  the  excise  tax  on  the  liqnor 
traflic  is  not  a  law  relating  to  the  property, 
affairs,  or  government  of  cities,  within  the 
meaning  of  the  words  as  used  in  the  Consti- 
tution. People  V.  Murray,  44  N.  E.  146,  150, 
149  N.  Y.  367,  32  L.  B.  A.  344. 

Of  oonnty. 

See  "County  Affaira** 

Of  railroad. 

"Affairs,"  as  used  in  Act  1869,  i  S,  pro- 
viding that  when  a  railroad  company  which 
the  state  has  aided  has  paid  the  debt  the 
state  treasurer  shall  withdraw  the  receiver 
appointed  by  him  from  the  management  of 
its  "affairs,"  is  a  word  of  large  import  A 
receiver  having  the  management  of  the  af- 
fairs of  a  railroad  company  must  necessarily 
have  the  control  and  management  of  Its 
road.  Tompkins  v.  Little  Rock  &  Pt  &  S. 
R.  Co.  (U.  S.)  15  Fed.  6,  13. 

Of  testator. 

"Affairs,"  as  used  in  the  Introductory 
clause  of  a  will  which  stated  that  testator 
desired  to  have  his  "affairs"  properly  ar- 
ranged, refers  to  the  condition  and  manage- 
ment of  property,  and  does  not  signify  prop- 
erty itself,  so  as  to  show  an  intention  to 
dispose  by  will  of  all  of  testator's  property, 
including  land.  Bragaw  v.  Holies,  25  Atl. 
947,  950,  51  N.  J.  Eq.  (6  Dick.)  84 

AFFECT. 

In  Act  Mont  March  4,  1897,  9  25,  relat- 
ing to  building  and  loan  associations,  and 
providing  that,  except  as  to  taxation,  this  act 
shall  not  "affect"  any  association  heretofore 
organized  under  the  laws  of  Montana,  "af- 
fect" is  used  in  the  sense  of  operate,  act  upon, 
or  concern.  Home  Building  &  Loan  Ass'n 
V.  Nolan,  53  Pac.  738.  740,  21  Mont  205. 

Within  the  provisions  of  an  act  providing 
that  agreements  for  the  sale  of  land,  duly  ac- 
knowledged by  the  wife,  shall  be  good  and 
effectual  to  convey  or  "affect"  the  lands  or 
her  interest  therein  thereby  intended  to  be 
conveyed  or  "affected,"  it  was  held  a  familiar 
way  to  affect  the  interest  of  a  person  in  land 
to  contract  to  convey  it  Goldstein  t.  Cur- 
tis, 52  AU.  218,  221,  63  N.  J.  Eq.  454. 
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Am  aet  on  inJurloiMly, 

In  Act  June  13,  1812,  f  1,  relating  to 
rights  of  property  In  the  territory  acquired 
from  France  by  treaty  of  April  30,  1803, 
and  providing  that  the  rights,  title,  and 
claims  to  certain  lots  and  commons  In,  ad- 
joining, and  belonging  to  towns  and  Tillages 
In  the  territory  of  Missouri  are  confirmed  to 
the  Inhabitants  according  to  their  several 
rights  or  rights  of  common  thereto,  provided 
that  nothing^  herein  contained  shall  be  con- 
strued to  "affect"  the  rights  of  any  persons 
claiming  the  same  lands  or  any  part  thereof, 
whose  claims  have  been  confirmed  by  the 
board  of  commons  for  adjusting  and  settling 
claims  to  lands  In  the  said  territory,  "affect" 
should  be  construed  as  having  been  used  In 
the  sense  of  acting  injuriously  upon  persons 
and  things.  Such  interpretation  accords  with 
the  reason  and  manifest  Intent  of  the  proviso, 
imsettles  no  confirmed  title,  and  secures  to 
the  Inhabitant  of  the  village,  according  to 
their  respective  rights,  the  protection  which 
Congress  thought  proper  to  afford  them.  Ry- 
an V.  Carter,  93  U.  S.  78,  84,  23  L.  Ed.  807. 

"Affect"  is  often  used  in  the  sense  of 
acting  Injuriously  upon  persons;  and  hence 
where  an  act  provides  that  nothing  contained 
therein  should  be  construed  to  "affect"  tne 
rights  of  any  person,  etc..  It  means  that  the 
section  must  not  be  so  construed  as  to  preju- 
dice or  Injuriously  affect  such  rights.  Baird 
V.  St  Louis  Hospital  Ass*n  (Mo.)  21  S.  W. 
11,  13;   Id.,  116  Mo.  419,  427,  22  S.  W.  726. 

"Affect,"  as  used  in  an  act  providing  that 
It  should  not  "affect  or  impair  the  rights," 
etc.,  means  Injuriously  affect  Undoubtedly  a 
party  may  be  beneficially  affected  as  well  as 
Injuriously  affected,  and  the  word  "affect" 
standing  alone,  might  be  said  to  be  ambigu- 
ous, but  Its  meaning  Is  clearly  the  same  as 
Impair  or  affect  Injuriously,  l^ler  t.  Wells, 
2  Mo.  App.  526,  538. 

Const  art  19,  S  27,  providing  that  noth- 
ing In  the  constitution  shall  be  construed  to 
prevent  the  General  Assembly  from  authoriz- 
ing the  assessment  of  lands  for  local  Improve- 
ments in  towns  and  cities  where  such  Im- 
provements are  based  on  the  consent  of  the 
majority  of  the  adjoining  property  holders 
whose  property  Is  "affected"  thereby,  means 
any  property  adjoining  or  near  the  Improve- 
ment which  Is  physically  affected,  or  the 
value  of  which  Is  materially  affected  directly 
by  the  Improvement  to  a  degree  in  excess 
of  the  affect  on  the  property  in  the  city  gen- 
erally. City  of  Little  Bock  T.  Katzenstein, 
12  8.  W.  198,  52  Ark.  107. 

"Affected,"  as  applied  to  abutting  prop- 
erty on  the  Improvement  of  a  street  relates 
to  proi)erty  which  Is  burdened  with  the  ex- 
pense of  the  grading.  Stowell  v.  City  of  Mil- 
waukee^ 31  Wis.  523,  526. 


Am  elums^ 

The  word  "affect"  means  to  act  upon; 
to  produce  an  effect  or  change  upon.  It  is  so 
used  in  a  statute  providing  that  nothing 
therein  contained  shall  be  so  construed  as  to 
affect  any  appointments  theretofore  made  un- 
der certain  other  acts.  Cannlff  v.  City  of 
New  York,  4  E.  D.  Smith,  430,  439. 

"Affect"  means  to  act  upon;  to  change; 
and  hence  Acts  25th  Gen.  Assem.  c.  62, 
known  as  the  "Mulct  Law,"  is  not  applicable 
to  cities  acting  under  special  charters,  as  It 
changes  the  method  of  control  of  sale  of  In- 
toxicating liquors,  and  is  within  the  provision 
of  Acts  16th  Gen.  Assem.  c.  110,  S  23,  pro- 
viding that  no  general  law  shall  be  construed 
to  "affect"  the  charters  or  laws  of  cities  or- 
ganized under  special  charters.  Clark  t.  Rid- 
dle, 70  N.  W.  207,  211,  101  Iowa,  270. 

"To  affect  does  not  mean  to  impair,  but 
to  work  a  change  upon.  A  right  is  affected 
if  It  is  either  enlarged  or  abridged.  This  is 
the  meaning  of  the  word  In  Code  1873,  (  50, 
providing  that  this  repeal  of  existing  statutes 
shall  not  'affect*  any  act  done,  or  any  right 
accruing,  or  which  may  have  accrued  or  been 
established,  nor  any  suit  or  proceedings  had 
or  commenced  in  a  civil  case  before  the  time 
when  such  repeal  takes  effect  and  therefore 
the  statute  does  not  change  pre-existing 
rights."  Holland  v.  Dickerson,  41  Iowa,  867, 
373. 

In  Bankr.  Act  July  1,  1898,  i  6,  provid- 
ing that  such  act  "shall  not  affect"  the  allow- 
ance to  bankrupts  of  the  exemptions  which 
are  prescribed  by  the  state  laws  In  force  at 
the  time  of  the  filing  of  the  petition,  etc., 
"shall  not  affect"  means  shall  not  enlarge  or 
diminish.  Richardson  v.  Woodward  (U.  S.) 
104  Fed.  873,  874,  44  O.  C.  A.  235. 

As  promote* 

"Affect"  as  used  in  Code,  S  400,  provid- 
ing that  no  person  who,  previous  to  his  ex- 
amination, had  an  interest  in  the  subject- 
matter  in  litigation,  however  It  may  have 
been  transferred  to  a  party  to  the  action, 
shall  be  examined  as  to  communication  be- 
tween the  witness  and  a  person  deceased 
against  a  person  defending  as  assignee,  when 
such  interest  may  be  "affected"  by  the  judg- 
ment means  to  promote.  Westbury  t.  Sim- 
mons, 35  S.  E.  764,  765»  57  &  E.  467. 

AFFECTIlfO. 

AffeotliftB  amliAssadorsy  oio. 

Const  art  3,  S  2,  providing  that  in  all 
cases  "affecting  embassadors,  other  public 
ministers  and  consuls,"  the  Supreme  Court 
shall  have  original  jurisdiction,  cannot  be 
construed  to  apply  to  a  case  of  an  indict- 
ment under  Crimes  Act  1790,  c  36,  (  39, 
for  an  Infraction  of  the  law  of  nations  by 
offering  violence  to  the  person  of  a  fore^jcn 
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minister,  since  the  case  is  one  In  which  the 
minister  has  no  concern  in  the  event  of  the 
prosecntion  or  in  the  costs  attendant  thereon. 
United  States  t.  Ortega,  24  U.  S.  (U  Wheat) 
467,  468,  6  Lu  Ed.  621. 

AJfeoting  ohaxacter* 

An  action  for  breach  of  contract  of  mar- 
riage is  an  action  "affecting  the  character  of 
the  plaintiff/'  within  the  meaning  of  MUl.  & 
V.  Code,  $  3560,  providing  that  actions  for 
wrongs  **affectlng  the  character  of  plaintiff" 
shall  abate  by  the  death  of  either  party. 
Weeks  v.  Mays.  10  S.  W.  771,  772,  87  Tenn. 
(3  Pickle)  442,  3  L.  R.  A.  212. 

Affeotins  pnblio  riglits. 

See  "Fubllc  Right" 

Aif  eoting  a  substantial  riglit. 

See  "Substantial  Bight" 

Aif  eotlns  tltlo. 

An  action  brought  to  set  aside  a  deed 
and  to  compel  a  conveyance  Is  an  "action  af- 
fecting the  title  of  real  property  or  an  inter- 
est therein."  Warren  v.  Wilder,  23  N.  Y. 
St  Rep.  108,  111. 

Not  every  action  which  relates  to  real 
property  or  in  some  way  affects  it  is  an  "ac- 
tion affecting  the  title  to  real  property  or  an 
interest  therein";  as,  for  instance,  actions  for 
an  injury  to  the  property,  or  to  foreclose  a 
lien  thereon,  though  affecting  the  property, 
do  not  affect  the  title  thereto.  Nichols  v. 
Voorhlfl,  74  N.  Y.  28,  29. 

AFFEOTIOH  OF  THE  IJVEB* 

An  application  for  a  life  policy  required 
the  insured  to  answer  whether  he  had  ever 
had  certain  diseases,  among  which  was  In- 
cluded "affection  of  liver."  Held,  that  it  was 
difficult  to  define  precisely  what  was  meant 
by  "affection  of  liver";  that  ordinarily  there 
would  be  understood  from  such  term,  some 
chronic  disease  of  the  organ;  but  that  It 
should  be  construed  to  mean  some  affection 
of  the  liver  amounting  to  a  disease — that  is, 
of  a  character  so  well  defined  and  marked  as 
to  materially  derange,  for  a  time,  the  func- 
tions of  the  organ.  Connecticut  Mut  Life 
Ins.  Co.  V.  Union  Trust  Co.,  5  Sup.  Ct  119, 
123,  112  U.  S.  250,  28  L.  Ed.  708;  Metro- 
politan Life  Ins.  Co.  v.  Rutherford,  80  8.  B. 
383,  385,  95  Va.  773. 

It  does  not  Include  every  accidental  dis- 
order or  ailment  which  lasted  only  for  a  brief 
period,  and  was  unattended  by  substantial 
injury  or  Inconvenience  or  prolonged  suffer- 
ing. Metropolitan  Life  Ins.  Co.  v.  Ruther- 
ford, 30  S.  B.  383,  385.  95  Va.  773. 

AFFIANT. 

As  witness,  see  "Witnesai** 


AFFIDAVIT. 

See    "False    Affldavlf*;     ''Supplemental 
Affidavit";   "Verified  by  Affidavit" 

An  affidavit  is  "a  statement  or  declara- 
tion reduced  to  writing,  and  sworn  or  affirmed 
to  before  some  officer  who  has  authority  to 
administer  an  oath."  "An  affidavit  la  a 
voluntary  ex  parte  statement  formally  re- 
duced to  writing,  and  sworn  to  or  affirmed 
before  some  officer  authorized  by  law  to  take 
it"  "An  affidavit  is  simply  a  declaration  on 
oath.  In  writing,  sworn  to  by  a  party  before 
some  person  who  has  authority  under  the  law 
to  administer  oaths."  Cox  v.  Stern,  48  N. 
B.  006,  170  111.  442,  62  Am.  St  Rep.  885  (cit- 
ing Harris  v.  Lester,  80  111.  307);  Morris  v. 
State,  2  Tex.  App.  502,  503;  Shelton  v.  Berry, 
10  Tex.  154,  155,  70  Am.  Dec.  326;  Gill  v. 
Ward,  23  Ark.  16,  17;  Metcalf  v.  Frescott, 
25  Pac.  1037,  1039,  10  Mont  283;  Davidson 
V.  Bordeaux,  38  Pac.  1075,  1076,  15  Mont 
245;  Williams  v.  Stevenson,  2  N.  B.  728.  731, 
103  Ind.  243;  Blyth  &  Fargo  Co.  v.  S wen- 
sen,  51  Pac.  873,  874,  7  Wyo.  303;  Norton  v. 
Hauge,  47  Minn.  405,  406,  50  N.  W.  368; 
Barhydt  v.  Alexander,  59  Mo.  App.  188-192. 

An  "affidavit"  is  defined  by  Blackstone 
to  be  a  voluntary  oath  before  some  Judge  or 
officer  of  the  court  to  evince  the  truth  of  cer- 
tain facts.  Shelton  v.  Berry,  19  Tex.  154, 
155,  70  Am.  Dec.  326. 

An  "affidavit"  is  a  written  declaration, 
under  oath,  made  without  notice  to  the  ad- 
verse party.  Rev.  St  Okl.  1903,  i  4528; 
Rev.  Codes  N.  D.  1899,  S  5666;  Code  Civ 
Proc.  S.  D.  1903,  S  504;  Cobbey's  Ann.  St 
Neb.  1903,  §  1352;  Rev.  St  Wyo.  1899,  S 
3704;  Gen.  St  Kan.  1901,  S  4789;  Ann.  St 
Ind.  T.  1899,  fi  2026;  Code  Civ.  Proc.  Cal. 
1903,  S  2003;  Bates'  Ann.  St  Ohio  1904,  S 
5262;   B.  &  C.  Comp.  Or.  1901,  f  815. 

The  terms  "oath"  and  "affidavit"  in- 
clude every  mode  authorized  by  law  of  at- 
testing the  truth  of  that  which  is  stated. 
Laws  N.  Y.  1892,  c.  677,  fi  14. 

To  make  an  "affidavit"  to  a  thing  is  to 
testify  to  it  upon  oath,  in  writing.  William 
V.  Stevenson,  2  N.  B.  728,  731,  103  Ind.  243. 

An  "affidavit"  is  a  voluntary  ex  parte 
statement,  formally  reduced  to  writing,  and 
sworn  to  or  affirmed  before  some  officer  au- 
thorized to  take  it  The  essential  requisites 
are,  apart  from  the  title,  that  there  shall  be 
an  oath  administered  by  an  officer  authorized 
by  law  to  administer  it,  and  that  what  the 
afiaant  states  under  such  oath  shall  be  redu- 
ced to  writing  before  such  officer.  Lutai  t. 
Kinney,  46  Pac.  257,  258,  28  Nev.  279. 

An  affidavit  is  an  oath  In  writing  signed 
by  the  party  deposing,  sworn  before  and  at- 
tested by  one  who  had  authority  to  adminis- 
ter the  same,  and  the  component  parts  of  an 
affidavit  are  (1)  the  written  oath;  (2)  the  alg- 
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nature  of  tbe  deponent;  (3)  the  attestation  or 
administering  of  tbe  oatb  by  tbe  officer  who 
bad  administered  It;  and,  if  any  of  these 
elements  are  lacking,  tbe  affidavit  is  defect- 
ive.   Hargadlne  v.  Van  Horn,  72  Mo.  870. 

An  affidavit  is  a  written  declaration  un- 
der oatb,  made  without  notice  to  the  adverse 
party.  To  make  such  a  document  legal  and 
authoritative  in  a  court  of  justice,  it  takes 
both  tbe  affiant  and  an  officer  authorized  to 
administer  the  oatb  acting  together.  And 
tbe  oath  must  be  either  administered  by  tbe 
officer  to  tbe  affiant,  or  asseveration  to  tbe 
truth  of  tbe  matter  contained  in  tbe  affidavit 
by  tbe  party  making  it  to  the  officer,  with 
bis  signature.  Without  a  direct  administra- 
tion of  the  oath  there  can  be  no  affidavit  un- 
der tbe  statute.  State  t.  Finn,  52  Pac.  766, 
767,  32  Or.  619. 

An  affidavit  reduced  to  writing,  and 
■worn  and  subscribed  to  before  an  officer,  is 
not  invalid  because  the  affiant's  name  does 
not  appear  in  the  body  thereof.  Davidson  v. 
Bordeaux,  38  Pac.  1076, 1076,  16  Mont  245. 

An  "affidavit"  is  a  declaration  under 
oath,  and  where  the  verification  by  the  affi- 
ant is  only  "according  to  the  best  of  bis 
knowledge,  information,  and  belief,  true  in 
substance  and  in  fact,"  it  is  not  sufficient 
City  of  Atchison  v.  Bartholow,  4  Kan.  124, 
139. 

''Affidavits"  are  usually  made  to  facts, 
not  to  opinions;  to  actual  expenditures,  not 
to  estimates  of  them.  So  that  under  an  in- 
surance policy  requiring  the  insured  to  at- 
tach to  the  preliminary  proofs  of  loss  a  duly 
verified  certificate  of  a  builder  as  to  tbe  ac- 
tual cash  value  of  tbe  building  immediately 
before  tbe  fire,  such  certificate  need  not  be 
sworn  to,  such  value  being  tbe  expression 
of  an  opinion.  Summerfield  v.  Phoenix  As- 
sur.  Go.  (U.  S.)  65  Fed.  292,  296. 

A  professional  statement  of  a  counsel, 
being  received  by  a  court  la  to  be  regarded  as 
an  affidavit  Rice  v.  Griffith,  9  Iowa,  639, 
540.* 

•It  is  a  settled  rule  of  practice  in  the 
English  court  that  on  a  motion  for  an  in- 
formation or  any  affidavit  to  bold  to  bail  the 
affidavit  must  not  be  entitled,  and  if  it  be 
entitled  it  cannot  be  read.  Tbe  reason  as- 
signed is  that  there  is  at  tbe  time  no  cause 
pending  In  the  court  and  an  indictment  for 
perjury  in  making  such  an  affidavit  must  fail, 
as  it  could  not  be  shown  that  such  a  case  ex- 
isted in  the  court  in  which  tbe  affidavit  was 
made."     Haight  v.  Turner,  2  Johns.  371,  372. 

Capttmi  or  Tenne,  neoesslty  of. 

An  "affidavit"  is  merely  a  declaration 
OB  oatb  and  In  writing,  sworn  to  by  a  party 
before  some  person  who  has  authority  under 
tbe  laws  to  administer  oaths.  Its  weight 
not  depend  on  the  fact  whether  it  la  en- 
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titled  to  any  cause,  or  In  a  particular  manner, 
nor  is  any  caption  whatever  necessary.  Har^ 
ris  V.  Lester,  80  111.  807.  311. 

Under  Gomp.  Laws,  H  5278,  5279,  defin- 
ing an  "affidavit"  as  being  a  written  decla- 
ration under  oath  made  without  notice  to  tbe 
adverse  party,  a  written  statement  under 
oatb  having  a  Jurat  and  seal  attached  there- 
to is  sufficient  though  a  venue  is  not  shown. 
State  V.  Henning,  64  N.  W.  536,  637,  8  S.  D. 
492. 

The  omission  of  tbe  venue  makes  an  af- 
fidavit prima  facie  a  nullity,  but  where  the 
affidavit  was  in  fact  sworn  to  within  the  Ju- 
risdiction, as  appears  from  an  affidavit  used 
to  procure  an  amendment  of  tbe  notary  who 
administered  the  oath,  the  omission  did  not 
invalidate  the  oath,  nor  did  it  render  the 
affidavit  a  nullity  when  it  appeared  that  the 
oatb  was  duly  administered.  Fisher  v. 
Bloomberg,  77  N.  Y.  Supp.  541,  642,  74  App. 
Dlv.  868. 

An  "affidavit"  is  simply  a  declaration  on 
oath  in  writing,  sworn  to  by  a  party  before 
some  person  who  has  authority  to  administer 
oaths.  It  does  not  depend  on  the  facts 
whether  it  is  entitled  in  any  cause  or  in  any 
particular  way.  Without  any  caption  it  is 
nevertheless  an  affidavit  A  declaration, 
therefore,  sworn  to  by  defendant  before  a 
person  who  has  authority  to  administer  oaths, 
is  an  "affidavit"  within  the  meaning  of  tbe 
Illinois  practice  act  requiring  an  affidavit  of 
merits  to  be  filed  with  a  plea  in  certain  cases, 
and  it  is  not  necessary  that  it  should  have  a 
caption  or  be  entitled  In  any  cause  or  par- 
ticular way.  It  is  sufficient  if  it  can  be  iden- 
tified as  having  been  filed  in  tbe  cause 
Hays  T.  Loomis,  84  111.  18,  19. 
• 
Complaint  ov  uaawer. 

As  the  term  "affidavit"  is  used  in  the 
United  States  statute  authorizing  extradition 
on  copy  of  indictment  or  affidavit  made  be- 
fore a  magistrate  charging  tbe  commission 
of  a  crime  specified,  which  must  accompany 
the  requisition,  it  does  not  mean  tbe  same 
thing  as  '^complaint"  and  therefore  a  requisi- 
tion accompanied  by  a  paper  styled  a  "com- 
plaint" against  the  person  sought  to  be  ex- 
tradited is  not  sufficient.  State  v.  Richard- 
son, 24  N.  W.  364,  355,  34  Minn.  116,  117. 

Code  Civ.  Proc.  fi  290,  declares  that  an 
injunction  may  be  granted  at  the  time  of  the 
commencement  of  the  action  or  at  any  time 
afterwards,  on  Its  appearing  satisfactorily  by 
the  "affidavit"  of  the  plaintiil  that  sufficient 
ground  exists  therefor.  Held,  that  where 
plaintifT  states  all  the  facts  necessary  to  lay 
the  foundation  for  an  injunction,  and  swears 
to  the  complaint  positively,  the  complaint  is 
an  affidavit  within  section  290.  Blatchford 
V.  New  York  &  N.  H.  B.  Co^  7  Abb.  Prac. 
322,  823. 
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The  word  "affidavit,"  as  need  In  Code, 
proTiding  for  the  granting  of  an  injunction 
where  the  right  to  do  so  depends  upon  facts 
established  by  affidavits,  includes  a  verified 
pleading  in  an  action  or  a  verified  petition  or 
answer  in  a  special  proceeding.  Clark  v. 
Herbert  Booth  King  &  Bro.  Pub.  Co.,  67  N.  Y. 
Supp.  975,  970,  40  App.  Div.  405. 

The  term  "affidavit,"  within  the  mean- 
ing of  Comp.  Laws,  §  5278,  providing  that  an 
affidavit  is  a  written  declaration  under  oath, 
made  without  notice  to  the  adverse  party, 
includes  a  verified  complaint  showing  a  cause 
of  action  against  a  defendant;  and  therefore 
it  is  sufficient,  under  Section  4900,  authorizing 
publication  where  it  appears  by  affidavit  that 
defendant  cannot  be  found,  and  that  a  cause 
of  action  exists  against  him.  Woods  v.  Pol- 
lard, 84  N.  W.  214,  217,  14  S.  D.  44. 

The  term  "affidavit,"  as  used  in  Laws 
1833,  c.  271,  §  8,  providing  that  in  all  actions 
at  law  a  certificate  of  the  notary,  under  his 
hand  and  seal,  on  the  presentment  by  him 
of  any  promissory  note  for  payment,  and  of 
the  protest  thereof  for  nonpayment,  shall  be 
presumptive  evidence  of  the  facts  contained 
in  the  certificate,  unless  the  defendant  shall 
annex  to  his  plea  an  affidavit  denying  the 
fact  of  having  received  notice  of  nonpay- 
ment of  said  note,  means  an  affidavit  separate 
and  distinct  from  the  answer,  and  attached 
thereto,  and  the  sworn  answer  cannot  be 
treated  as  being  such  an  affidavit  Gawtry 
V.  Doane,  51  N.  Y.  84,  89. 

Date,  neoeislty  of. 

A  date  is  not  essential  to  the  affidavit, 
and  if  a  mistake  has  been  made  in  the  date 
it  is  competent  to  show  it  by  parol.  Bell  v. 
City  of  Spoliane,  71  Pac  81,  82,  80  Wash.  508. 

Deposltloii  distiiisiiialied* 

The  word  "deposition"  is  sometimes  used 
both  in  common  parlance  and  legislative  en- 
actment as  synonymous  with  "affidavit"  or 
"oath,"  and  is  thus  defined  by  Webster. 
State  V.  Dayton,  23  N.  J.  Law  (3  Zab.)  49,  54, 
53  Am.  Dec.  270. 


An  "affidavit"  is  a  written  declaration 
under  oath,  made  without  notice  to  the  ad- 
verse party.  Civ.  Code  Proc,  §  3321.  A  "dep- 
osition" is  a  written  declaration  on  oath, 
made  upon  notice  to  the  adverse  party,  for 
the  purpose  of  enabling  him  to  attend  and 
cross-examine.  Both  affidavit  and  deposition 
are  declarations  under  oath.  And  a  distinc- 
*  tlon  recognized  by  the  court  between  the  two 
Is  simply  for  the  purpose  of  preserving  the 
right  of  cross-examination.  So  that  in  a  pro- 
bate proceeding,  where  there  is  no  adverse 
party,  an  affidavit  will  be  treated  as  a  deposi- 
tion. In  re  Liter's  Estate,  48  Pac.  753,  755, 
19  Mont  474. 

"An  'affidavit*  is  the  mere  voluntary  act 
«f  the  party  making  the  oath,  and  may  be. 


and  generally  is,  taken  without  the  cogni- 
zance of  the  one  against  whom  it  is  to  be 
used«"  It  is  distinguished  from  a  deposition 
in  that  the  latter  "is  given  by  a  witness  un- 
der interrogatives,  oral  or  written,  and  usu- 
ally written  down  by  an  official  person." 
Stimpson  V.  Brooks  (U.  S.)  28  Fed.  Ca*  100. 

An  "affidavit"  is  a  voluntary  ex  parte 
statement  formally  reduced  to  writing,  and 
sworn  to  or  affirmed  before  some  officer  au- 
thorized by  law  to  take  it  The  distinction 
between  an  affidavit  and  a  deposition  Is 
that  the  former  is  ex  parte  and  voluntary, 
and  the  latter  is  made  after  notice,  and  is 
compulsory.  If  the  witness  is  subpoenaed, 
sworn,  and  required  to  answer,  his  evidence, 
reduced  to  writing,  is  his  deposition.  Cren- 
shaw V.  Miller  (U.  S.)  Ill  Fed.  450,  451. 

An  "affidavit"  is  a  written  declaration 
under  oath,  without  notice  to  the  adverse  par- 
ty; and  hence  includes  a  deposition  taken 
under  oath,  and  without  notice  to  the  ad- 
verse party.  Hanna  v.  Barrett,  18  Pac  497, 
39  Kan.  446. 

As  evldenee  ov  testimony. 

An  "affidavit"  is  a  written  declaration 
under  oath,  made  without  notice  to  the  ad- 
verse party.  It  is  one  of  the  forms  of  tak- 
ing or  presenting  testimony.  First  Nat  Bank 
V.  Swan,  23  Pac.  743-746,  3  Wyo.  35a 

An  "affidavit"  is  a  voluntary  ex  parte 
declaration,  sworn  to  before  some  officer, 
and  can  only  be  used  to  verify  pleadings, 
prove  service  of  notices  or  other  process  in 
support  of  motions,  or  to  obtain  provisional 
or  other  remedies,  and  in  chancery  proceed- 
ings, unless  specially  authorized  by  law,  and 
does  not  constitute  evidence.  Watkins  v. 
Grieser,  66  Pac.  332,  334,  11  Okl.  802. 

"Affidavit"  is  defined  to  be  a  statement 
or  declaration  reduced  to  writing,  and  sworn 
or  affirmed  to  before  some  officer  who  has  au- 
thority to  administer  an  oath  or  affirmation. 
It  differs  from  a  deposition,  in  this:  that  in 
the  latter  the  opposed  party  has  an  oppor- 
tunity to  cross-examine  the  witness,  whereas 
an  affidavit  is  always  taken  ex  parte.  An  af- 
fidavit includes  the  oath,  and  may  show  what 
facts  affiant  swore  to,  and  thus  be  available 
as  an  oath,  although  unavailable  as  an  affi- 
davit By  general  practice  affidavits  are  al- 
lowable to  present  evidence  upon  the  hearing 
of  a  motion,  although  the  motion  may  involve 
the  very  merits  of  the  action,  but  they  are 
not  liable  to  present  evidence  on  the  trial  of 
an  issue  raised  by  a  witness.  Here  the  wit- 
ness must  be  produced  before  the  adverse 
party.  According  to  this  definition  of  the 
word  "affidavit"  it  may  contain  evidence,  and. 
if  evidence,  then  it  is  in  a  sense  testimony, 
because  it  is  a  statement  of  facts  witnessed 
by  the  affiant,  and  testimony  is  defined  as  a 
solemn  declaration  or  affirmation  for  the  pur- 
pose of  establishing  or  proving  ■oms  fact 
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Hence  a  Juror  who  baa  formed  an  opinion  of 
ine  guilt  or  innocence  of  the  defendant,  baaed 
on  reading  an  affidavit  of  the  witneaa  to  the 
transaction,  is  within  the  criminal  code, 
which  rendera  incompetent  Jurors  who  have 
formed  or  expressed  opinions  based  on  con- 
yersatlons  with  witnesses  to  the  transaction 
or  reading  their  testimony  or  hearing  them 
testify.  Woods  v.  State,  83  N.  B.  901,  803, 
ISl  Ind.  85. 

Jwrat  as  part  of. 

A  Jurat  Is  that  part  of  an  affidavit  where 
the  officer  certifies  that  it  was  sworn  to  be- 
fore him.  It  is  not  the  affidavit  Theobald 
V.  Chicago,  M.  &  St  P.  By.  Co.,  76  111.  App, 
208,  213. 

An  "affidavit"  is  simply  the  written  dec- 
laration on  oath,  in  writing,  sworn  to  by  the 
declarant  before  a  person  who  has  authority 
to  administer  oaths.  The  Jurat  certificate  Is 
no  part  of  the  oath  or  affidavit,  but  simply 
evidence  that  the  oath  was  made  or  the  affi- 
davit was  sworn  to.  Bantley  v.  Finney,  62 
N.  W.  213,  215,  43  Neb.  794;  Williams  v.  Ste- 
venson, 2  N.  E.  728,  731,  103  Ind.  243;  Cox 
V.  Stem,  48  N.  E.  906,  170  111.  442,  62  Am.  St 
Rep.  385;  Turner  v.  St  John,  78  N.  W.  340, 
346,  8  N.  D.  2^5.  So  that  under  a  statute  re- 
quiring a  claim  for  lien  to  be  verified  by  affi- 
davit the  affidavit  Is  sufficient,  though  in 
place  of  the  Jurat  there  is  attached  a  regular 
form  of  acknowledgment  Turner  v.  St 
John,  78  N.  W.  840,  346,  8  N.  D.  245. 

To  entitle  an  affidavit  to  be  read  in  court, 
the  fact  that  It  was  sworn  to  by  the  party 
whose  oath  it  purports  to  be  must  be  certified 
by  the  officer  before  whom  It  was  taken, 
which  certificate  is  commonly  called  a  "Ju- 
rat,** and  must  be  signed  by  such  officer. 
This  certificate,  however,  is  no  part  of  the 
aflSdavlt  Garrard  v.  Hitsman,  16  N.  J.  Law 
(1  Har.)  124,  125. 

An  "affidavit"  is  defined  by  Webster  to 
be  a  sworn  statement  in  writing.  Technical- 
ly considered,  the  word  is  doubtless  broad 
enough  to  Include  the  Jurat  or  certificate  of 
the  officer  before  whom  the  oath  is  taken. 
In  common  acceptance,  however,  it  has  the 
more  restricted  meaning,  and  refers  to  those 
statements  sworn  to  and  subscribed  by  the 
affiant  but  does  not  Include  the  notarial  cer- 
tificate. And  this  use  In  suoh  sense  in  Rev. 
SC  I  4746,  provides  for  the  punishment  of 
every  person  who  knowingly  or  willfully  in 
any  wise  procures  or  makes  a  presentation  of 
any  false  or  fraudulent  affidavit  concerning 
a  claim  for  a  pension,  and  the  fact  that  the 
jurat  of  the  notary  attached  contains  a  false 
statenoient  does  not  render  it  a  false  affidavit. 
United  States  v.  Glasener  (U.  S.)  81  Fed.  566^ 
568. 

A  paper  stating  grounds  of  an  attach- 
ment, but  which  did  not  show  on  its  face  that 
plalntilE  signed  It  before  an  officer  authorized 


to  take  oaths,  and  which  was  not  signed  by 
such  officer,  is  not  an  "affidavit"  within  Rev. 
St  S  2517,  requiring  an  affidavit  before  a  war- 
rant of  attachment  can  issue.  Doty  v.  Boyd, 
24  8.  B.  59,  60,  46  S.  0.  89. 

An  "affidavit"  la  an  oath  In  writing, 
sworn  before  and  attested  by  one  who  has 
authority  to  administer  the  same;  hence.  If 
the  Jurat  is  not  signed,  that  which  purports 
to  be  an  affidavit  is  a  mere  nullity.  Knapp  v. 
Duclo,  1  Mich.  N.  P.  189;  Morris  t.  State,  2 
Tex.  App.  502,  603. 

As  an  oatibu 

Rev.  St  c  127,  9  47,  provides  that  tn 
trials  before  a  Justice  of  the  peace.  If  the  de- 
fendant shall  appear  and  '"make  oath"  that, 
from  prejudice  or  other  cause,  he  believes  the 
Justice  will  not  decide  impartially  in  the 
matter,  the  Justice  shall  transfer  the  cause 
to  another  Justice.  Held,  that  in  this  connec- 
tion the  word  "oath"  had  the  same  meaning 
as  "affidavit"  since  an  affidavit  includes  the 
oath,  and  may  show  what  facts  the  affiant 
swore  to,  and  is  therefore  available  as  an 
oath  within  the  statute,  though  it  might  not 
contain  all  the  requisites  of  an  affidavit 
Bums  V.  Doyle,  28  Wis.  460,  463. 

An  "affidavit"  Is  an  oath  reduced  to 
writing,  and  attested  by  him  who  has  au- 
thority to  administer  the  same.  So  that  the 
statute  giving  notaries  the  power  to  take 
oaths  in  all  cases  is  sufficiently  broad  to  cov- 
er affidavits.  Walker  v.  People,  45  Pac.  388, 
389,  22  Colo.  415. 

An  "affidavit"  is  one  method  of  taking 
an  oath.  Metcalf  v.  Prescott,  10  Mont  283, 
294,  25  Pac.  1037,  1039. 

An  "affidavit"  Includes  the  oath,  and 
may  show  what  facts  affiant  swore  to,  and 
thus  be  available  as  an  oath,  although  un- 
available as  an  affidavit  Woods  v.  State,  33 
N.  E.  901,  903,  134  Ind.  35. 

An  "affidavit"  is  a  written  declaration 
under  "oath."  City  of  Atchison  v.  Bartho- 
low,  4  Kan.  124.  An  "oath"  is  a  declaration 
or  promise  made  by  calling  on  God  to  witness 
what  is  said.  Hence  an  order  granting  an 
execution  against  the  person  of  defendant  Is 
not  void  because  it  recites  that  it  was  Issued 
on  oath,  in  place  of  affidavit  the  oath  being 
In  that  case  a  written  statement  In  re 
Heath,  19  Pac.  926,  927,  40  Kan.  333. 

An  affidavit  is  defined  to  be  a  formal 
written  or  printed  voluntary  ex  parte  state- 
ment, sworn  or  affirmed  to  before  an  officer 
authorized  to  take  it,  to  be  used  In  legal  pro- 
ceedings. Unless  a  statute  or  rule  of  court 
otherwise  require,  any  one  authorized  to  ad- 
minister an  oath  may  take  an  affidavit  An 
affidavit  taken  before  a  consular  agent  of  the 
United  States  Is  an  affidavit  nnder  Code,  S 
158,  providing  that  proof  of  service  outside 
of  the  state  shall  be  by  affidavit    Marina 
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Wbarf  ft  Storage  Go.  t.  Parsons,  26  S.  B. 
966,  966,  49  S.  C.  136. 

Petltioii  distlnsriiislied. 

Under  Dawson's  Code,  f  834,  requiring  a 
**petitlon  and  affidavit"  to  be  filed  in  man- 
damus proceedings,  a  single  paper  styled  a 
^'petition  and  affidavit"  is  sufficient  to  satisfy 
the  requirements  of  the  statute,  since  the 
expression  "petition  and  affidavit"  does  not 
necessarily  mean  two  separate  papers.  Gold- 
en Canal  Co.  v.  Bright,  6  Pac  142,  149,  8 
Colo.  144. 

An  affidavit  is  a  written  declaration  un- 
der oath,  made  without  notice  to  the  oppo- 
site party.  In  all  affidavits  and  depositions 
the  witness  must  be  made  to  speak  in  the 
first  person.  The  word  ^'petition,"  when  used 
in  the  statute,  is  generally  understood  to 
mean  a  written  application  addressed  to  a 
court  or  judge,  praying  for  the  exercise  of 
some  judicial  power,  or  to  a  public  officer, 
requesting  the  performance  of  some  duty  en- 
joined upon  him  by  law,  or  the  exercise  of 
some  discretion  with  which  he  is  vested. 
While  there  is  a  distinction  between  an  affi- 
davit and  a  petition,  yet  where  the  petition 
alleges  sufficient  facts,  and  is  duly  verified, 
it  will  be  sufficient  as  an  affidavit,  under 
Laws  1898,  p.  34,  authorizing  executors  and 
administrators,  with  the  consent  of  the  coun- 
ty court,  to  make  mortgage  loans  on  estate 
real  property  when  It  is  shown  by  affidavit 
that  the  money  can  be  procured  for  the  same 
or  else  a  higher  rate  of  Interest  than  that  al- 
ready paid.  Lawrey  v.  Sterling,  69  Pac.  460, 
463,  41  Or.  5ia 

Sisnatnre,  neoesslty  of. 

An  affidavit  is  an  oath  in  writing  sworn 
to  and  attested  by  the  deposing  party  before 
one  who  has  authority  to  administer  an  oath, 
and  it  is  not  absolutely  essential,  where  there 
is  no  statute  or  rule  of  court  requiring  it, 
that  the  deposing  party  should  sign  the  writ- 
ing. Crist  V.  Parks,  19  Tex.  234,  235.  To 
the  same  effect,  Shelton  v.  Berry,  19  Tex. 
154,  155,  70  Am.  Dec.  326;  Alford's  Adm'rs 
V.  Cochrane,  7  Tex.  485,  488;  Watts  v.  Wo- 
mack,  44  Ala.  605,  607;  Bates  v.  Robinson,  8 
Iowa,  318,  320;  Norton  v.  Hauge,  47  Minn. 
405,  406,  50  N.  W.  368. 

The  signing  or  subscribing  of  the  name 
of  the  affiant  to  the  writing  Is  not  generally 
essential  to  its  validity.  It  must  be  certified 
by  the  officer  before  whom  the  oath  is  taken. 
Alford  V.  McCormac,  90  N.  C.  151.  In  the 
absence  of  statute  requiring  the  affidavit  to 
a  clinttel  mortgage  to  be  signed  by  the  affi- 
unt,  the  mortgage  is  sufficient  without  such 
signature.  Lutz  v.  Elinney,  46  Pac.  257,  258, 
23  Nev.  279. 

An  affidavit  is  "a  statement  of  fact  under 
oath,  reduced  to  writing,  certified  to  by  the 
officer  before  whom  the  same  is  made,  and 
usually,   though  not  necessarily,   unless  re- 


quired by  statute,  signed  by  the  affiant** 
The  sworn  testimony  of  witnesses  reduced 
to  writing  by  the  official  stenographer  are 
sufficient  affidavits  to  support  a  motion  for 
change  of  venue.  Stat»  v.  Sullivan,  17  8.  B. 
865,  868,  89  S.  O.  400. 

The  word  "affidavit,"  as  used  in  Rev.  St 
art  2072,  providing  that  executors  and  ad- 
ministrators shall  allow  no  claim  unless  ac- 
companied, by  an  "affidavit"  of  its  correct- 
ness, Includes  the  signature  of  the  affiant,  the 
decisions  having  defined  an  affidavit  as  a 
voluntary  oath  before  some  judge  or  officer 
of  the  court  to  evince  the  truth  of  certain 
facts,  including  the  signature.  Anderson  v. 
Cochran,  57  S.  W.  29,  30,  93  Tex.  583. 

Code,  fi  3598,  providing  that  the  basis  of 
proceedings  to  obtain  a  writ  of  error  is  an 
affidavit,  means  a  written  declaration,  under 
oath,  signed  by  the  afltont,  and  an  affidavit 
not  signed  by  the  affiant  is  not  sufficient 
Crenshaw  v.  Taylor,  30  N.  W.  647,  70  Iowa, 
386. 

A  paper  described  and  referred  to  in  an 
attachment  proceeding  as  an  'Affidavit,"  on 
which  the  attachment  issued,  but  not  signed 
by  any  one,  is  no  affidavit  Hargadine  v. 
Van  Horn,  72  Mo.  870. 

*Tt  Is  necessary  that  affiant  should  sign 
the  affidavit  He  must  make  it;  that  is,  he 
must  swear  to  the  facts  stated,  and  they  must 
be  in  writing.  It  is  then  his  affidavit  And, 
as  evidence  that  it  was  sworn  by  the  party 
whose  oath  it  purports  to  be,  it  must  be  cer- 
tified by  the  officer  before  whom  It  was  ta- 
ken, which  certificate  is  commonly  called 
the  'jurat,'  and  must  be  signed  by  the  offi- 
cer." While  it  Is  true  that  Bacon  defines  an 
affidavit  to  be  "an  oath  In  writing  signed  by 
the  party  deposing,  sworn  before  and  attest- 
ed by  him  who  hath  authority  to  administer 
the  same"  (1  Bac.  Abr.  tit  "Affidavit"),  •this 
definition  was  probably  founded  on  the  prac- 
tice under  rules  of  court  in  England,  and, 
though  it  is  better  practice  that  every  officer 
before  whom  an  affidavit  is  made  should  re- 
quire the  party  sworn  to  subscribe  his  name 
to  the  body  of  the  affidavit  the  omission  of 
the  affiant's  signature  does  not  affect  the 
validity  of  the  affidavit"  Gill  v.  Ward,  23 
Ark.  16,  17;  Garrard  v.  EUtsman,  16  N.  J. 
Law^d  Har.)  124,  125. 

An  affidavit  has  been  defined  to  be  an 
oath  In  writing,  signed  by  the  party  depos- 
ing, and  sworn  to  before  an  officer  author- 
ized to  put  an  oath.  But  the  Supreme  Court 
has  held  that  the  writing  is  an  affidavit  in  law, 
though  not  signed  ny  the  deponent  If  his 
name  appears  in  the  body  of  it  and  it  be 
duly  sworn  to.  Haff  v.  Splcer,  8  Caines,  190; 
Mlllius  T.  Shafer,  3  Denlo,  60.  Chancellor 
Walworth  differed  wit^i  the  Supreme  Court 
and  afterward  held  that  an  affidavit  must  be 
subscribed  at  the  foot  of  it  People  v.  Suth- 
erland. 81  N.  T.  1,  7  (citing  Hathaway  t. 
Scott  U  Paige,  173). 
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An  affidavit  must  be  a  writing,  and  mtuit 
In  some  way  purport  to  contain  a  statement 
or  declaration  of  the  person  sworn  or  pur- 
porting to  have  been  sworn.  Thus,  an  In- 
strument reciting  that  plaintiff,  being  sworn, 
deposes  that  defendants  are  Indebted  to  plain- 
tiff, and  signed  In  the  name  of  plaintiff,  by 
"F.,**  managing  agent,  Is  not  an  affidavit  of 
the  plaintiff  or  an  agent.  Blyth  &,  Fargo 
Co.  V.  Swensen,  51  Pac.  873,  874,  7  Wyo.  308. 

WritiiiSy  neoesslty  ef  . 

The  expression  "writing  and  affidavit," 
while  it  may  mean  two  different  documents, 
may  also  properly  signify  but  one,  and  thus 
mean  a  writing  called  an  affidavit  United 
States  V.  Gorbln  (U.  8.)  11  Fed.  238,  239. 

The  word  "affidavit,"  ex  vl  termini, 
means  an  oath  reduced  to  writing.  Thus, 
under  a  statute  requiring  an  application  for 
change  of  venue  to  be  based  on  affidavits, 
oral  evidence  cannot  be  introduced.  State  t. 
Headrlck,  51  S.  W.  99,  101,  149  Mo.  896. 

An  affidavit  is  a  sworn  statement  In 
writing,  and  there  is  no  such  thing  as  an  un- 
written affidavit  Windley  v.  Bradway,  77 
N.  a  383,  334. 

The  word  "affidavit,"  &fl  used  in  the  Re- 
vised Code,  relating  to  ball,  and  providing 
that  in  certain  personal  actions  it  shall  be 
lawful  for  any  judge  of  the  general  court  up- 
on proper  affidavit  to  direct  bail  to  be  taken, 
etc.,  imports  an  oath  in  writing.  Hawkins  v. 
Gibson  (Va.)  1  Leigh,  476,  480. 

"Affidavit"  is  not  an  ambiguous  word. 
It  signifies  a  written  attestation  or  assevera- 
tion of  the  truth,  in  contradistinction  to 
"oath,"  which  is  a  mere  oral  attestation. 
Black  V.  Cochran,  21  Pa.  Co.  Ct  R.  326,  827. 

The  term  "affidavit,"  as  used  in  2  Rev. 
St  (3d  Ed.)  p.  338,  %  84,  providing  that  the 
proof  required  to  obtain  an  attachment  for  a 
witness  In  any  suit  before  a  justice  of  the 
peace  may  be  made  by  affidavit  of  the  party 
applying  therefor,  is  to  be  construed  to  be 
used  in  its  popular  sense.  The  words  "oath," 
"deposition,"  "testimony,"  and  "affidavit," 
when  used  in  reference  to  legal  proceedings, 
convey  to  the  unprofessional  ear  the  same 
meaning  as  do  the  verbs  "to  swear,"  "to 
make  oath,"  **to  depose,"  "to  testify,"  '•to 
make  affidavit"  Hence  the  affidavit  need 
not  be  In  writing,  but  may  be  oral.  Baker  v. 
Williams,  12  Barb.  527,  530. 

Vevilled  pleading  inoliided. 

The  word  "affidavit"  includes  a  verified 
pleading  in  an  action,  or  a  verified  petition 
or  answer  In  a  special  proceeding.  Code 
Civ.  Proc.  N.  Y.  1899,  %  3343,  subd.  11. 

AFFIDAVIT  OF  DEPOSIT. 

An  affidavit  of  deposit  is  the  promise  of  a 
bank  issuing  it  to  pay  money  either  on  de- 


mand or  at  a  fixed  time.    State  t.  Hill,  47 
Neb.  456,  532,  66  N.  W.  541. 

AFFIDAVIT  OF  MERITS. 

An  affidavit  of  merits,  within  Code,  I 
2871,  requiring  a  party  in  default  to  file  an 
affidavit  of  merits  in  order  to  have  the  judg- 
ment set  aside,  is  a  setting  out  and  showing 
of  facts  constituting  the  claim  alleged  to  be 
mreritorlous,  and  an  affidavit  that  one  has  a 
meritorious  defense  is  not  sufficient  Palmer 
V.  Rogers,  80  N.  W.  645,  70  Iowa,  881. 

AFFILIATED  SOCIETIES. 

Affiliated  societies  are  local  societies  con- 
nected with  the  central  society  or  with  eacb 
other.  The  relative  bodies  should  continue 
to  exist,  since  one  body  cannot  be  said  to  be 
connected  with  Itself,  and  hence  affiliation 
excludes  any  relation  involving  an  extin- 
guishment of  any  of  the  affiliated  bodies. 
Allison  V.  Smith,  16  Mich.  405,  438. 

AFFINITY. 

The  only  kind  of  affinity  known  to  the 
Roman  law  is  that  which  exists  between  one 
of  the  parties  Joined  by  marriage  and  the  re- 
lations of  the  other;  and  this  alone,  property 
speaking,  is  affinity.  Poydras  v.  Livingston 
(La.)  5  Mart.  (O.  S.)  292,  295. 

''Affinity"  is  the  tie  which  arises  from 
marriage  between  the  husband  and  the  blood 
relations  of  the  wife,  and  between  the  wife 
and  the  blood  relations  of  the  husband.  Te- 
garden  v.  Phillips  (Ind.)  39  N.  B.  212,  213; 
State  V.  Wall,  26  South.  1020.  1021,  41  Fla. 
463;  Paddock  v.  Wells  (N.  Y.)  2  Barb.  Ch. 
331,  333;  Solinger  v.  Earle,  45  N.  Y.  Super. 
Gt  (15  Jones  &  S.)  80,  84;  Bx  parte  Harris, 
7  South.  1,  2,  26  Fla.  77,  6  L.  R.  A.  713,  23 
Am.  St  Rep.  548;  Klrby  v.  State,  8  South. 
110,  111,  89  Ala.  63;  Blodget  v.  BriDsmaid. 
9  Vt  27,  30;  Chinn  v.  State,  26  N.  B.  986, 
987,  47  Ohio  St  575.  11  U  R.  A.  630;  Doyle  v. 
Commonwealth,  40  S.  E.  925,  026,  100  Va. 
808;  Farmers'  Loan  &  Trust  Go.  v.  Iowa 
Water  Go.  (U.  S.)  80  Fed.  467,  468;  Holt  v. 
Watson  (Ark.)  71  S.  W.  262,  263  (citing 
North.  Arkansas  &  W.  R.  Go.  v.  Cole  [Ark.J 
70  a  W.  812). 

The  word  "affinity,"  when  applied  to  the 
marriage  relation,  signifies  the  connection  ex- 
isting in  consequence  of  marriage  between 
each  of  the  married  persons  and  the  blood 
relatives  of  the  other.  Code  Civ.  Proc.  Gal. 
1903,  %  17,  subd.  9. 

Compntatioii. 

Affinity  is  the  connection  between  the 
husband  and  his  wife's  parents,  and  the  wife 
and  the  husband's  parents.  There  are  no 
degrees,  strictly  speaking.  In  affinity,  as 
there  are  in  parentage  or  consanguinity,  but 
a  man  Is  considered  as  related  to  the  par- 
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entB  of  his  wife  in  the  same  degree  as  she 
is.  Waterhouse  v.  Martin,  7  Tenn.  (Peck) 
374,  389. 

The  rale  of  computing  the  degrees  of 
affinity  is  that  the  relations  of  the  husband 
stand  in  the  same  degree  of  affinity  to  the 
wife  in  which  they  are  related  to  the  hus- 
band by  consanguinity;  which  rule  holds  al- 
so, eo  converso,  in  the  case  of  the  wife's 
relations.  Thus  where  one  is  brother  by 
blood  to  the  wife,  he  is  brother-in-law,  or 
by  affinity,  to  the  husband.  Chinn  y.  State, 
26  N.  B.  986.  987,  47  Ohio  St.  575,  11  L.  R.  A. 
630  (quoting  Brskine's  Institutes,  lb.,  6,  t 
§8). 

While  the  marriage  tie  remains  unbrok- 
en, the  blood  relations  of  the  wife  stand  In 
the  same  degree  of  affinity  to  the  husband 
as  they  do  in  consanguinity  to  her.  Thus, 
the  father  of  the  wife  stands  in  the  first  de- 
gree of  affinity  to  his  son-in-law,  and  in  the 
first  degree  of  consanguinity  to  his  daugh- 
ter. Relationship  by  affinity  may  also  exist 
between  the  husband  and  one  who  is  con- 
nected by  marriage  with  the  blood  relations 
of  the  wife.  Thus,  where  two  men  marry 
sisters,  they  become  related  to  each  other  in 
the  second  degree  of  affinity  as  their  wives 
are  related  in  the  second  degree  of  consan- 
guinity. Paddock  v.  Wells,  2  Barb.  (3h.  831, 
333. 

The  blood  relations  of  each  party  to  a 
marriage  are  held  as  related  by  affinity  to 
one  spouse  as  by  consanguinity  to  the  oth- 
er. State  V.  Wall,  26  South.  1020,  1021,  41 
Fla.  463,  49  L.  R.  A.  548,  79  Am.  St  Rep.  195; 
Spear  v.  Robinson,  29  Me.  (16  Shep.)  531, 
545;  Kelly  v.  Neely,  12  Ark.  (7  Eng.)  657, 
659,  56  Am.  Dec.  288. 

The  relation  of  affinity  is  contracted  by 
the  union  of  man  and  woman  in  the  bonds 
destined  for  the  propagation  of  the  species, 
and  its  computation  is  in  the  same  order  as 
the  relation  o(  consanguinity  in  respect  to 
the  collateral  line,  and  it  extends  only  to  the 
eighth  degree  of  civil  computation  if  the  un- 
ion be  by  legitimate  matrimony,  and  to  the 
fourth  if  the  union  be  without  matrimony, 
it  being  observed  that  the  man  and  woman 
only  who  contracted  the  union  are  individu- 
ally connected  by  affinity  with  the  blood  re- 
lations of  the  other  party,  and  those  blood 
relations  are  connected  by  affinity  with  the 
consort  of  their  blood  parent;  and  this  rela- 
tionship shall  only  be  valid  for  the  civil  pur- 
poses which  may  be  explained  in  the  laws 
and  acts  of  individuals  of  the  human  race. 
Comp.  Laws  N.  M.  §  1413. 

Oonsansninity  disttngiiislied. 

"Affinity"  is  the  connection  existing  in 
consequence  of  marriage  between  each  of 
the  married  persons  and  the  kindred  of  the 
other,  being  distinguished  from  consanguini- 
ty, which  denotes  relationship  by  blood.    Te- 


garden  y.  Phillips,  42  N.  E.  549,  551,  14  Ind. 
App.  27;  Carman  v.  Newell  (N.  Y.)  1  Denio, 
25,  26;  Spear  v.  Robinson,  29  Me.  (16  Shep.) 
531,  545;  Doyle  v.  Ck>mmonwealth,  40  8.  B. 
925,  926,  100  Va.  806. 

"Affinity"  is  a  connection  formed  by 
marriage,  which  places  the  husband  in  the 
same  degree  of  nominal  propinquity  to  the 
relations  of  the  wife  as  that  in  which  she 
herself  stands  towards  them,  -  and  gives  to 
the  wife  the  same  reciprocal  connection  with 
the  relations  of  the  husband.  It  is  used  in 
contradistinction  to  consanguinity.  It  is  no 
real  kindred.  Affinity  arises  from  marriage, 
by  which  each  party  becomes  related  to  all 
the  consanguinei  of  the  other  party  to  the 
marriage,  but  in  such  case  these  respective 
consanguinei  do  not  become  related  by  affin- 
ity to  each  other.  In  tliis  respect  modes  of 
relationship  are  dissimilar.  The  relationship 
by  consanguinity  is  In  Itself  not  capable  of 
dissolution,  but  the  relationship  by  affinity 
ceases  with  the  dissolution  of  the  marriage 
which  produces  it  Therefore,  though  a  man 
is,  by  affinity,  brother  to  his  wife's  sister,  on 
the  death  of  the  wife  he  may  lawfully  mar- 
ry the  sister.  Kelly  v.  Neely,  12  Ark.  657, 
659,  56  Am.  Dec.  288. 

DissolnttoB  of  marrlaBe. 

The  relation  by  affinity  Is  not  lost  on 
the  absolution  of  the  marriage  any  more 
than  a  blood  relation  is  lost  by  the  death 
of  those  from  whom  it  is  derived,  The  dis- 
solution of  the  marriage,  once  lawful,  by 
death  or  divorce  has  no  effect  on  the  issne, 
and  can  have  no  greater  effect  to  annul  the 
relation  by  affinity.  Spear  v.  Robinson,  29 
Me.  (16  Shep.)  531,  545. 

Where  a  defendant  during  the  life  of  her 
husband  stood  in  the  fourth  degree  of  affin- 
ity to  the  chancellor,  as  her  husband  was  re- 
lated to  him  in  the  fourth  degree  of  consan- 
guinity, the  death  of  the  husband  did  not 
sever  the  tie  of  affinity  where  there  was  liv- 
ing issue  of  the  marriage  in  whose  veins  the 
blood  of  both  parties  was  commingled,  since 
the  relationship  of  affinity  was  continued 
through  the  medium  of  the  issue  of  the  mar- 
riage. Paddock  v.  Wells,  2  Barb.  Gh.  881, 
333. 

"Relationship  by  consanguinity  is  in  Its 
nature  Incapable  of  dissolution,  but  relation- 
ship by  affinity  ceases  with  the  dlssolutic»i 
of  the  marriage  which  produced  It"  Blodget 
V.  Brinsmaid,  9  Vt.  27,  30;  Kelly  v.  Neely, 
12  Ark.  (7  Eng.)  657,  659,  56  Am.  Dec.  288. 
Hence  though  a  man  Is  by  affinity  broth- 
er to  his  wife's  sister,  on  the  death  of  the 
wife  he  may  lawfully  marry  the  sister.  Kel- 
ly V.  Neely,  12  Ark.  (7  Eng.)  657,  659. 

A  Justice  whose  brother's  widow  became 
the  wife  of  plaintifTs  brother,  of  which  mar- 
riage there  was  no  issue,  the  wife  being 
dead  at  the  time  of  trial,  is  not  related  by 
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affinity  to  plaintiff.    Carman  v.  Newell  (N. 
X.)  1  Denio,  25,  26. 

Kinnaen  of  wife  and  of  hnslMuidi 

Relationship  by  affinity  doet  not  extend 
to  the  nearest  relations  of  a  husband  and 
i¥ife  so  as  to  create  a  mutual  relation  be- 
tween them.  The  consanguineous  relations 
of  relatives  by  affinity  are  not  related  at  all. 
Thus,  the  sister  of  a  man's  wife  is  not  re- 
lated by  affinity  to  that  man's  blood  rela- 
tives. Oneal  v.  State,  47  Ga.  229,  248;  Himie 
V.  Commercial  Bank,  78  Tenn.  (10  Lea)  1, 
2,  43  Am.  Bep.  290;  Blodget  v.  Brinsmaid, 
9  Vt  27.  30;  Ex  parte  Harris,  7  South.  1,  2, 
26  Fla.  77.  6  L.  R.  A.  713,  23  Am.  St  Rep. 
548;  Higbe  v.  Leonard,  1  Denio,  186,  187; 
Paddock  v.  Wells,  2  Barb.  Ch.  331,  333; 
Doyle  V.  Commonwealth,  40  S.  E.  9^.  926, 
100  Va.  808;  Waterhouse  v.  Martin,  7  Tenn. 
(Peck)  374.  389;  North  Arkansas  &  W.  R. 
Co.  ▼.  Cole  (Ark.)  70  S.  W.  312.  313. 

There  is  no  affinity  between  the  hut- 
band's  brother  and  his  wife's  sister,  which 
Is  called  by  the  doctors  affinitas  affinitatis, 
because  then  the  connection  is  formed,  not 
between  one  of  the  spouses  and  the  kins- 
man of  the  other,  but  between  the  kinsmen 
of  both.  Chinn  v.  State,  26  N.  E.  986,  987, 
47  Ohio  St  675.  11  L.  R.  A.  630. 

A  husband  holds  the  same  relationship 
to  his  wife's  relatives  by  affinity  as  she  does, 
and  she  stands  in  the  same  relation  to  his 
relatives ;  but  those  sustaining  a  relationship 
to  him  would  not  hold  the  same  to  her  rel- 
atives, and  those  related  to  her  would  not 
bold  the  same  relation  to  his  relatives.  Chase 
V.  Jennings,  38  Me.  44,  45. 

The  father  of  a  son  whose  wife  is  the 
aunt  of  the  plaintiff  is  not  connected  by  af- 
finity with  the  plaintiff,  nor  vice  versa,  for 
the  son  has  only  formed  a  connection  with 
which  the  father  is  not  affected.  Water- 
house  V.  Martin.  7  Tenn.  (Peck)  374,  389. 

A  Juror  who  was  a  cousin  of  the  step- 
father of  the  deceased  was  related  by  affin- 
ity to  the  mother  of  the  deceased,  but  bore 
no  relation  to  deceased  himself.  Kirby  t. 
State,  8  South.  110.  Ill,  89  Ala.  63. 

"Affinity,"  as  used  in  2  Rev.  St  p.  275, 
{  2,  prohibiting  a  judge  of  any  court  sitting 
in  any  cause  in  which  he  would  be  excluded 
from  being  a  juror  by  reason  of  "affinity" 
to  either  of  the  parties,  does  not  bar  a  jus- 
tice the  two  brothers  of  whom  intermarried 
with  two  sisters  of  the  plaintiff,  all  of  whom 
were  living,  for.  although  he  was  related  by 
"affinity"  to  the  plaintiff's  two  sisters,  there 
was  no  such  relation  between  him  and  plain- 
tiff. Hlgbe  T.  Leonard  (N.  Y.)  1  Denio,  186, 
187. 

There  Is  no  affinity  between  the  blood 
relatives  of  the  husband  and  the  blood  rela- 
tives of  the  wife,  and  hence  a  judge  who 


is  a  brother  of  the  husband  of  the  sister  of 
a  petitioner  is  not  disqualified  to  take  action 
in  the  cause  by  reason  of  affinity.  Ex  parte 
Harris,  7  South.  1,  2,  26  Fla.  77,  6  L.  B.  A. 
713,  23  Am.  St  Rep.  54a 

''Affinity,"  as  used  in  a  statute  disqual- 
ifying a  person  related  by  affinity  within  a 
certain  degree  to  the  party  In  an  action  from 
being  a  juror,  construed  to  include  a  person 
marrying  a  sister  of  the  wife  of  a  party. 
Foot  T.  Morgan  (N.  T.)  1  Hill,  654. 

Act  July  1,  1877,  S  2,  making  fo/nlca- 
tlon  between  persons  related  by  affinity  or 
consanguinity  nearer  than  cousins  criminal, 
construed  not  to  include  a  husband  and  the 
wife  of  the  brother  of  his  wife.  The  court 
says  that  "the  term  affinity,  as  used  in  de- 
termining the  persons  between  whom  mar- 
riage may  be  lawfully  solemnized,  and  those 
between  whom  sexual  Intercourse  Is  to  be 
regarded  as  Incestuous,  has  received  in  law, 
by  its  application  and  use,  a  definite  signifi- 
cation; and  we  must  assume  that  the  Legis- 
lature, in  enacting  this  section  defining  the 
crime  of  incest  used  it  in  the  same  sense. 
It  expresses  the  relationship  which  arises  by 
marriage  between  one  of  the  parties  and  the 
blood  relation  of  the  other."  Cblnn  v.  State, 
26  N.  E.  986,  967,  47  Ohio  St  576,  11  L.  R. 
A.  630. 

AFFIRM. 

A  judgment  of  affirmance  In  the  High 
Court  of  Errors  and  Appeals  does  not  affect 
the  lien  of  the  judgment  below,  the  meaning 
of  the  word  "affirm"  being  to  "ratify"  or 
"confirm,"  and  not  "to  destroy."  Planters' 
Bank  v.  Calvit.  11  Miss.  (3  Smedes  &  M.) 
143,  194,  41  Am.  Dec.  616. 

An  appeal  bond  conditioned  that  appel- 
lant shall  pay,  etc.,  if  judgment  "be  affirm- 
ed." does  not  authorize  a  forfeiture  of  the 
bond  In  case  of  dismissal  of  the  appeal  for 
want  of  prosecution.  Drummond  r.  Husson, 
14  N.  T.  (4  Kern.)  60,  6L 

The  jurat  of  a  notary  public  to  the  cer- 
tificate of  the  publisher  of  a  delinquent  tax 
list  reciting  that  it  was  "affirmed  to"  be- 
fore him.  Is  sufficient  to  authorize  a  judg- 
ment of  sale  of  property  for  a  special  as- 
sessment therein  shown.  It  need  not  set  out 
the  language  of  the  affirmation,  the  presump- 
tion being  that  it  was  in  the  form  prescribed 
by  statute.  (^Ivin  t.  People,  46  N.  E.  737, 
166  111.  82. 

AFFIRMAlfCE. 

The  term  "judgment  of  affirmance,**  in 
Code  Civ.  Proc.  $  191,  as  amended  by  Laws 
1896.  c.  559,  which  provides  that  no  appeal 
shall  lie  from  the  judgment  of  affirmance 
unanimously  rendered  by  the  Appellate  Di- 
vision, etc,  includes  an  appeal  from  au  or^ 


AFFIBMANCB 


248 


AFFIRMATIVE  WARRANTY 


der  oyermllDg  the  exceptions  to  the  verdict 
heard  in  the  first  instance  by  the. Appellate 
Division  of  the  Supreme  Cburt,  and  ordering 
judgment  on  the  verdict  Huda  v.  Ameri- 
can Glucose  Co.„45  N.  B.  942,  151  N.  Y.  549. 

The  affirmance  or  disaffirmance  bj  an 
infant  of  his  contract  is  In  its  nature  a  men- 
tal assent,  and  necessarily  Implies  the  action 
of  a  free  mind  exempt  from  all  constraint 
and  disability.  Thus,  an  alleged  affirmance 
by  a  daughter  of  a  contract  made  by  her  be- 
fore attaining  her  majority  to  induce  her 
mother  to  give  her  consent  to  the  daughter's 
marriage  was  held  to  have  been  procured  by 
an  undue  Influence,  and  therefore  not  prop- 
erly an  affirmance.  Sayles  v.  Christie,  58  N. 
B.  480,  488,  187  IlL  42a 

AFFIBMATIOH. 

As  included  in  oath,  see  "Oath.** 

AFFIRMATIVE  DAMAGES. 

Affirmative  damages  are  damages  which 
a  respondent  In  a  libel  for  Injuries  to  a  vessel 
may  recover,  which  may  be  in  excess  of  any 
amount  which  the  libelant  would  be  entitled 
to  claim.  Ebert  v.  The  Reuben  Doud  (U.  8.) 
3  Fed.  52(MS24. 

AFFIRMATIVE  DEFENSE. 

The  term  "affirmative  defense**  Is  fre- 
quently used  to  designate  what  the  Code 
terms  a  defense  in  pleading,  which  consists 
only  of  new  matter  constituting  a  defense; 
that  is,  new  matter  which,  assuming  the  com- 
plaint to  be  true,  constitutes  a  defense  to  It 
Carter  v.  Eighth  Ward  Bank,  67  N.  Y.  Supp. 
300,  303,  83  Misc.  Rep.  128. 

AFFIRMATIVE  PLEA. 

An  "affirmative  plea"  is  one  that  sets  up 
a  single  fact  not  appearing  in  the  bill,  or  sets 
up  a  number  of  circumstances  all  tending  to 
establish  a  single  fact  which  fact,  if  existing, 
destroys  the  complainant's  case.  Potts  v. 
Potts  (N.  J.)  42  Atl.  1055,  1056. 

AFFIRMATIVE  PREGHANT. 

An  affirmative  pregnant  Is  an  allegation 
implying  some  negative  in  favor  of  the  ad- 
verse party,  and  makes  instructions  in  a 
criminal  case  objectionable,  as  well  as  plead- 
ings in  civil  actions.  Fields  t.  State,  82  N. 
E.  780,  782,  134  Ind.  46. 

AFFIRMATIVE  PROOF. 

The  expression  "affirmative  proof,"  as 
used  in  an  instruction  that  the  second  prop- 
osition propounded  by  the  plaintiff  cannot  be 
found  in  the  affirmative  by  Inference,  but 
must  be  established  by  "affirmative  proof," 
is  strictly  meaningless,  for  it  Is  equivalent  to 
saying  that  the  jury  must  find  affirmatively 


if  there  is  sufficient  proof  In  favor  of  the 
affirmative  side  of  the  proposition.  If  it 
means  anything,  it  means  that  the  proposi- 
tion must  be  established  by  direct  or  positive 
proof.    Gates  v.  Hughes,  44  Wis.  2Z2,  836. 

AFFIRMATIVE  RELIEF. 

The  affirmative  relief  to  which  a  defend- 
ant may  be  entitled  in  a  judgment  to  be  ren- 
dered under  Code,  fi  274,  means  such  relief 
as  taiay  properly*  be  given  within  the  issues 
made  by  the  pleadings,  or  according  to  tlie 
legal  or  equitable  rights  of  the  parties  as 
established  by  the  evidence,  not  to  that  re- 
dress which  is  equally  applicable  after  as 
before  judgment  and  may  be  obtained  on 
motion  or  by  action.  Gamer  y.  Hannah,  18 
N.  Y.  Super.  Ot  (6  Duer.)  262,  278. 

AFFIRMATIVE  REPRESENTATIONS. 

In  the  law  of  insurance,  representations 
are  of  two  classes,  affirmative  and  promis- 
sory. The  former  are  those  which  affirm  the 
existence  of  a  particular  state  of  things  at 
the  time  the  contract  of  insurance  is  made 
and  becomes  operative;  the  latter  are  those 
which  are  made  by  the  insured  concerning 
what  is  to  happen  during  the  term  of  the 
insurance,  stated  as  matters  of  expectation, 
or,  it  may  be,  of  contract  The  one  is  an 
affirmation  of  a  fact  existing  when  the  con- 
tract begins;  the  other  is  a  promise  to  be  per- 
formed after  the  contract  has  come  into 
existence.  New  Jersey  Rubber  Co.  v.  Ck>m- 
mercial  Union  Assur.  Co.,  46  Atl.  777,  778,  64 
N.  J.  Law,  680. 

AFFIRMATIVE  WARRANTY. 

An  affirmative  warranty  is  one  which 
affirms  the  existence  of  certain  facts  at  the 
time  of  the  Insurance.  King  v.  Tioga  Ooun- 
ty  Patrons'  Fire  Relief  Ass'n,  54  N.  Y.  Supp. 
1057,  1058,  35  App.  Dlv.  58;  McKenzie  v. 
Scottish  Union  &  National  Ins.  Co.,  44  Pac 
922,  924,  112  Cal.  548;  Wood  t.  Hartford 
Fire  Ins.  Co.,  13  Conn.  533,  539,  85  Am.  Dec. 
92. 

A  warranty,  in  insurance,  is  affirmatiTe 
where  the  insured  undertakes  for  the  truth 
of  some  positive  allegation,  as  that  the  thing 
is  neutral  property,  or  that  the  ship  sailed  on 
such  a  day,  etc.  Hendricks  t.  Commercial 
Ins.  Co.  (N.  Y.)  8  Johns.  1,  13. 

Warranties  are  of  two  kinds,  affirmative 
and  promissory.  Affirmative  consists  of  rep- 
resentation in  the  policy  of  facts;  promissory 
are  those  that  require  that  something  shall 
he  or  shall  not  he  done  after  the  policy  takes 
effect.  If  the  affirmative  warranty  is  false, 
it  avoids  the  contract;  and,  if  a  promissory 
warranty  is  not  complied  with,  it  avoids  the 
policy.  Maupln  v.  Scottish  Union  &  Na- 
tional Ins.  Co.,  45  S.  B.  1003,  1004,  63  W. 
Va.  557. 
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There  are  two  classes  of  conditions  nsn- 
ally  inserted  in  insurance  policies,  the  first 
pointing  to  tbe  time  of  the  contract,  which 
18  called  an  "affirmative  warranty,"  and  the 
second  to  things  which  may  occur  or  which 
may  have  to  be  performed  at  a  time  subse- 
quent, or  "promissory  warranties."  Affirm- 
ative  warranties  are  sometimes  called  "war- 
ranties in  prsesenti,"  and  the  breach  of  an 
affirmative  warranty  consists  in  the  false- 
hood of  the  affirmation;  but  the  breach  of  a 
promissory  warranty  consists  in  the  nonper- 
formance of  the  stipulation.  A  stipulation 
that  a  watchman  shall  be  kept  .on  the  prem- 
ises is  a  promissory  warranty,  where  the 
statements  or  representations  related  to  the 
descriptive  character  and  value  of  the  prop- 
erty insured,  they  are  affirmative  warranties. 
Cowan  V.  Phenix  Ins.  Co.,  20  Pac.  408,  411, 
78  Cal.  181  (citing  Jefferson  Ins.  Oo.  v.  Coth- 
eal  [N.  Y.]  7  Wend.  72,  22  Am.  Dec.  567; 
De  Hahn  v.  Hanley,  1  Term  R.  d43). 

In  the  law  ^f  insurance,  warranties 
which  affirm  the  existence  of  certain  facts 
pertaining  to  the  risk  are  denoted  "affirm- 
ative warranties."  An  instance  of  this  class 
is  found  in  Virginia  Fire  &  Marine  Ins.  Co. 
V.  Buck,  88  Va.  517,  18  B.  B.  073.  There  the 
insured,  in  answer  to  a  question,  stated  that 
a  watchman  slept  on  the  premises  at  night. 
On  the  night  of  the  fire  the  watchman  was 
absent,  but  it  was  held  that  the  policy  was 
not  thereby  avoided,  because  the  answer  re- 
lated to  the  present  and  not  to  the  future: 
in  other  words,  that  the  statement  was  mani- 
festiy  intended  merely  as  an  affirmative  of 
the  usual  existing  state  of  facts,  and  had 
nothing  promissory  as  to  the  future.  Vir- 
ginia Fire  A  Marine  Ins.  Oo.  t.  Morgan,  18 
B.  BL  191,  192,  90  Va.  290. 

ATFZ&MATIVELT    AUTHORIZED    BT 

The  phrase  "affirmatively  authorized  by 
law/'  as  used  in  the  river  and  harbor  bill  of 
1890,  {  10,  26  Stat.  454,  prohibiting  the  crea- 
tion of  any  obstruction  not  affirmatively  au- 
thorized by  law  and  the  navigable  capacity 
of  any  of  the  waters  of  the  United  States, 
embraces  state  authorization  as  well  as  con- 
gressional authorization,  and  a  construction 
of  a  bridge  under  the  authority  of  such  state 
was  an  obstruction  affirmatively  authorized 
by  law.  Kansas  City,  M.  &  B.  R.  Co.  v.  J. 
T.  Wlygul  &  Son  (Miss.)  83  South.  966,  966, 
61  L.  R.  A.  57& 

AFFIX. 

A  tmde-mark  is  deemed  to  be  affixed  to 
an  article  of  merchandise  when  it  is  placed 
in  any  manner  in  or  upon  either  (1)  the  ar- 
ticle Itself,  or  (2)  a  box,  bale,  barrel,  bottie, 
case,  cask,  or  other  vessel  or  package,  or  a 
cover,  wrapper,  stopper,  brand,  label  or  other 
thing,  in,  by,  or  with  which  the  goods  are 


packed,  inclosed,  or  otherwise  prepared  for 
sale  or  disposition.  Pen.  Oode  N.  Y.  1903,  i 
867. 

A  thing  is  deemed  to  be  affixed  to  land 
when  it  is  attached  to  it  by  roots,  as  in  <the 
case  of  trees,  vines,  or  shrubs;  or  imbedded 
in  it,  as  in  the  case  of  walls;  or  permanently 
resting  upon  it,  as  in  the  case  of  buildings; 
or  permanently  attached  to  what  is  thus  per- 
manent, as  by  means  of  cement,  plaster, 
nails,  bolts,  or  screws.  Sluice  boxes,  flumes, 
hose,  pipes,  railway  tracks,  cars,  blacksmith 
shops,  mills,  and  all  other  mnchinery  o!-  tools 
used  in  working  or  developing  a  mine,  are  to 
be  deemed  affixed  to  tbe  mine.  Civ.  Code 
Mont.  1895,  »  1076,  1077. 

Under  Civ.  Code,  S  660,  providing  that 
a  thing  is  deemed  to  be  affixed  to  realty  when 
it  is  attached  to  it  by  roots,  as  in  case  of 
trees;  or  imbedded  in  it,  as  in  the  case  of 
walls;  or  permanently  resting  on  it,  as  in 
tbe  case  of  buildings;  or  permanently  at- 
tached to  a  building  by  means  of  cement 
pLister,  nails,  bolts,  or  screws — an  engine  or 
boiler  erected  in  a  wooden  building,  adjoin- 
ing a  brick  structure,  for  the  purpose  of  con- 
necting power  to  the  machinery  in  the  brick 
building  by  means  of  shafts  extending  into 
and  through  the  walls,  will  be  held  to  be  af- 
fixed. McNally  v.  Connolly,  11  Pac.  820,  821, 
70  Cal.  8.  So,  under  the  same  section,  a 
house  of  a  permanent  nature,  but  which  is 
erected  without  disturbing  the  soil,  will  be 
deemed  to  be  affixed  to  the  land.  Miller  v. 
Waddingham  (Cal.)  25  Pac.  688,  68a 

AFFRAY. 

See  "Sudden  Affray.** 

As  defined  by  Webster,  an  "affray"  Is 
tbe  act  of  suddenly  disturbing  any  one;  an 
assault  or  attack;  the  fighting  of  two  or 
more  persons  in  a  public  place,  to  the  terror 
of  others.  He  also  says  that  a  fighting  in 
private  is  not,  in  a  legal  sense,  an  affray. 
He  also  gives  the  synonyms:  Quarrel; 
brawl;  scuffle;  encounter;  fight;  contest; 
feud;  tumult;  disturbance.  The  word,  as 
used  in  an  instruction  that  the  Jury  should 
find  accused  guilty  of  manslaughter  if  the 
act  was  done  in  a  sudden  affray,  does  not 
mean  that  two  persons  must  engage  in  a 
fight  on  a  public  road,  or  be  guilty  of  the 
common-law  offense  of  affray.  Where  A. 
halts  B.  on  a  public  highway  and  attempts 
to  draw  a  gun  on  him,  and  B.  fires  four  shots 
at  him,  and  A.  fires  one  at  him,  it  certainly 
constitutes  an  "affray."  Burton  v.  Com- 
monwealth (Ky.)  60  S.  W.  526,  52a 

An  affray  is  a  fighting  between  two  or 
more  persons  in  a  public  place.  Simpson  v. 
State,  13  Tenn.  (5  Yerg.)  356.  358;  State  v. 
Priddy,  23  Tenn.  (4  Humph.)  429;  Wilkes  v. 
Jackson  (Va.)  2  Hen.  &  M.  855,  360;  O'Neill 
V.  btate,  16  Ala.  65^  67. 
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An  affray  la  a  mutual  combat  TOlun- 
tarlly  engaged  in  by  two  or  more  persons  in 
a  public  place.  Strutton  v.  Commonwealth 
(Ky.)  62  S.  W.  875,  877;  State  t.  Gladden, 
73  N.  a  150,  155. 

"Affray"  is  defined  by  Lord  Coke  to  be 
a  public  offense,  to  the  terror  of  the  King's 
subjects,  so  called  because  it  affrighteth  and 
maketh  men  afraid.  State  y.  Huntly,  25  N. 
C.  418,  421.  40  Am.  Dec.  416. 

An  "affray"  is  defined  to  be  the  fighting 
of  two  or  more  persons  in  a  public  place,  to 
the  terror  of  the  people.  State  t.  Sumner 
(S.  C.)  5  Strob.  53,  5U;  Thompson  v.  State, 
70  Ala.  26,  28;  Commonwealth  v.  Simmons, 
29  Ky.  (6  J.  J.  Marsh.)  614,  615;  State  v. 
Brewer,  33  Ark.  176,  178;  Childs  v.  State, 
15  Ark.  204,  205;  Hawkins  t.  State,  IS  G& 
322,  324.  58  Am.  Dec.  517. 

An  "affray"  is  the  fighting  of  two  or 
more  persons  in  a  public  place,  to  the  terror 
of  the  citizens.  State  t.  Allen,  11  N.  C.  356, 
357;  State  v.  Stanly,  49  N.  C.  290,  292;  State 
V.  Perry,  50  N.  C.  9,  10,  69  Am.  Dec.  768. 
This  definition  does  not  include  every  in- 
stance, as  one  person  might  be  guilty  of  it  by 
publicly  riding  or  going  armed  offensively,  to 
the  terror  and  alarm  of  the  peaceful  citizens 
of  the  state.  State  v.  Woody,  47  N.  C.  335, 
337.  It  is  an  essential  ingredient  of  the 
offense  that  it  be  committed  in  a  public 
place.  State  y.  Woody,  47  N.  C.  335,  337; 
Childs  V.  State,  15  Ark.  204,  205.  Design  of 
their  meeting  was  innocent  and  lawful,  and 
the  breach  Of  the  peace  happened  without 
any  previous  intention.  Supreme  Council  Or- 
der of  Chosen  Friends  v.  Garrigus,  8  N.  E. 
818,  822,  104  Ind.  133,  54  Am.  Rep.  298.  This 
circumstance  alone  distinguishes  an  affray 
from  another  distinct  substantive  offense  at 
common  law,  to  wit,  an  assault  An  allega- 
tion, in  an  indictment  for  an  affray,  that  it 
took  place  in  the  town  of  Clarksvllle,  is  not 
sufficient,  as  it  might  have  been  In  such 
town  and  yet  out  of  the  sight  and  hearing  of 
all  but  the  parties  concerned.  State  v.  Hef- 
lin,  27  Tenn.  (8  Humph.)  84,  85. 

An  affray  "is  a  disturbance  of  the  pub- 
lic peace  by  fighting  with  the  mutual  consent 
of  the  combatants."  Duncan  v.  Common- 
wealth, 86  Ky.  (6  Dana)  295. 

"Affray,"  as  used  in  Rev.  St  1881,  {  1980, 
providing  that  if  two  or  more  persons  by 
agreement  fight  in  any  public  place  they 
shall  be  guilty  of  an  "affray,"  means  a  fight 
in  which  both  persons  must  be  guilty  of  an 
agreement  to  violate  the  law  and  engage  in 
fighting  by  such  agreement  Supreme  Coun- 
cil Order  of  Chosen  Friends  v.  Garrigus,  3  N. 
E.  818^-822,  104  Ind.  133,  54  Am.  Rep.  298. 

It  Is  not  essential  to  an  affray  that  the 
fighting  should  be  by  consent  of  the  parties. 
It  Is  because  the  violence  is  committed  in  a 
public  place  and  to  the  terror  of  the  people 


that  the  crime  is  called  an  affray  Instead  of 
an  assault  and  battery.  Saddler  v.  Republic 
(Tex.)  Dall.  Dig.  610,  611;  Pollock  v.  State. 
22  S.  W.  19,  20,  82  Tex.  Cr.  R.  29.  To  maae 
a  man  guilty  of  an  affray,  it  is  not  necessary 
that  the  fighting  take  place  with  the  consent 
of  both  parties.  It  is  because  the  violence 
is  at  any  public  place  and  to  the  terror  of  the 
people  t)iat  the  crime  is  called  an  affray  in- 
stead of  assault  and  battery,  and  not  because 
it  took  place  by  the  mutual  consent  of  both 
parties.  Therefore,  on  the  trial  of  an  indict- 
ment for  an  affray,  one  may  be  acquitted 
while  another  may  be  found  guilty.  Gash  v. 
State,  2  Tenn.  (2  Overt)  198,  199. 

An  affray  is  a  mutual  fighting,  and  an  in- 
dictment therefore,  is  charge  against  each 
person.  One  may  be  acquitted  and  the  other 
convicted  of  assault  or  one  may  be  found 
guilty  of  an  assault  with  a  deadly  weapon 
and  the  other  of  simple  assault  State  t.  A1- 
bertson,  18  S.  E.  321,  113  N.  O.  633. 

In  constituting  an  affray,  there  must 
have  been  a  fighting.  An  admission  that  the 
parties  were  engaged  in  a  friendly  scuffle  is 
not  an  admission  of  guilt  as  regards  the  of- 
fense of  an  affray.  State  v.  Freeman,  37  S. 
E.  206,  207,  127  N.  C.  544. 

The  fighting  of  two  persons  in  the  pres- 
ence of  seven  others  constitutes  an  affray, 
the  seven  other  persons  making  the  place  a 
"public  place"  within  the  meaning  of  that 
term  as  used  in  the  definition  of  an  "affray.** 
State  V.  Fritz,  45  S.  E.  957,  958,  133  N.  0.  725. 

An  affray  is  an  assault  aggravated  un- 
der the  circumstances  under  which  it  is  com- 
mitted. On  an  indictment  against  two  for 
an  affray  for  mutually  assaulting  and  fight- 
ing with  each  other,  the  defendant  was 
foimd  not  guilty  of  an  affray,  but  one  was 
found  guilty  of  assault  and  battery  on  an- 
other, and  one  was  acquitted.  Held,  that  the 
judgment  on  the  conviction  for  assault  and 
battery  was  proper.  State  t.  Allen,  11  N.  C. 
356,  357. 

As  an  aooident. 

See  "Accident— AcddentaL" 

Assault  and  battery  distinsiiislied. 

"The  qualities  that  distinguish  an  affray 
from  an  assault  and  battery  are  that  two  or 
more  persons  must  be  engaged  in  the  same 
combat  and  in  a  public  place."  Thompson  ▼. 
State,  70  Ala.  26,  28. 

An  affray  ''is  the  fighting  of  two  or  more 
persons  in  some  public  place  to  the  terror  of 
others,  for,  if  the  fighting  be  in  private,  it  is 
no  affray,  but  an  assault  because,  if  it  be 
neither  heard  nor  seen  by  any  but  the  parties 
concerned,  it  cannot  be  said  to  be  to  the  terror 
of  the  people."  Commonwealth  v.  Simmons, 
29  Ky.  (6  J.  J.  Marsh.)  614,  615;  State  v. 
Sumner  (S.  C.)  5  Strob.  53,  56;  State  v.  Brew- 
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er,  33  Ark.  170,  178;  Ghllds  t.  States  16  Ark. 
204,205. 

Riot  distliisiiifllied* 

"Affray  Is  when  persons  come  together 
with  a  premeditated  design  to  disturb  the 
peace,  and  suddenly  break  out  Into  a  quarrel 
between  themselves,  and  It  Is  contradistin- 
guished from  a  riot  by  being  more  of  a  pri- 
vate nature."  People  v,  Judson  (N.  Y.)  11 
Daly,  1,  5a 

"Affray"  means  the  fighting  of  two  or 
more  persons  In  some  public  place  to  the  ter- 
ror of  others.  It  differs  from  a  riot  In  not 
being  premeditated.  Thus,  if  a  number  of 
persons  meet  together  at  a  fair  or  market,  or 
on  any  other  lawful  or  Innocent  occasion,  and 
happen  on  a  sudden  quarrel  to  engage  in  a 
fight,  they  are  not  grullty  of  a  riot,  but  of  an 
"affray,"  only  because  the  design  of  their 
meeting  was  Innocent  and  lawful  and  the 
breach  of  the  peace  happened  without  any 
previous  intention.  Supreme  Council  Order 
of  Chosen  Friends  v.  Garrigus,  3  N.  E.  818, 
822,  104  Ind.  133,  54  Am.  Rep.  29& 

Words  as  oonstttntiiifl:* 

Words  alone  will  not  constitute  the  of- 
fense of  "affray,"  but  words  accompanied  by 
acts  indicating  an  attempt  to  fight  In  the  pub- 
lic streets  of  the  dty,  which  attempt  is  pre- 
vented by  bystanders,  are  sufficient  to  consti- 
tute the  offense,  since  such  acts  are  calcu- 
lated to  incite  the  terror  of  peaceable  citizens 
and  disturb  the  public  peace.  Hawkins  r. 
State,  13  Ga.  322,  324,  58  Am.  Dec.  517. 

"An  affray  is  a  fight  of  two  or  more  per- 
sons in  some  public  place,  but  no  quarrelsome 
words  merely  v^l  constitute  the  offense.  It  is 
probable,  however,  that  if  the  persons  arm 
themselves  vTlth  deadly  or  unusual  weapons 
for  the  purpose  of  an  affray,  and  in  such 
manner  as  to  strike  terror  to  the  pe<^le,  they 
may  be  guilty  of  this  offense  without  coming 
to  actual  blows."  O'Neill  r.  State,  16  Ala. 
66,  67. 

Mere  words  are  not  a  fighting,  and  if  one 
by  insulting  language  provokes  another  to 
attack  him  in  a  public  place,  but  offers  no  re- 
sistance to  the  attack  when  made,  he  does 
not  become  guilty  of  the  offense  of  affray. 
Pollock  ▼.  State,  22  S.  W.  19,  20,  82  Tex.  Or. 
R29. 

AFFREIGHTMENT. 

Demise  distinguished,  see  "Charter  Par- 
ty." 

"Affreightment  contracts  are  of  two 
kinds,  and  they  differ  from  each  other  very 
widely  in  their  nature,  as  well  as  In  their 
terms  and  legal  effect  Charterers  or  freight- 
ers may  become  the  owners  for  the  voyage 
without  any  sale  or  purchase  of  the  ship,  as 
XcL  cases  where  they  hire  the  ship,  and  have 


by  the  terms  of  the  contract,  and  assume  In 
fact,  the  exclusive  possession,  command,  and 
navigation  of  the  vessel  fdr  the  stipulated 
voyage.  But  where  the  general  owner  re- 
tains the  possession,  command,  and  naviga- 
tion of  the  ship,  and  contracts  for  a  specified 
voyage,  as,  for  example,  to  carry  a  cargo  from 
one  port  to  another,  the  arrangement  in  con- 
templation of  law  is  a  mere  affreightment, 
sounding  in  contract,  and  not  a  demise  of  the 
vessel,  and  the  charterer  or  freighter  is  not 
clothed  with  the  character  or  legal  responsi- 
bility of  ownership.  AUten  v.  Bennett,  84  N. 
Y.  Supp.  689,  692,  88  App.  Div.  15;  United 
States  V.  Shea,  14  Sup.  Ct  519,  521,  152  U. 
S.  178,  38  L.  Ed.  403  (citing  Reed  v.  U.  S.,  78 
U.  S.  [11  Wall.]  591,  600,  20  L.  Ed.  220). 

Where  a  shipowner  agrees  to  carry  goods 
by  water,  or  to  furnish  a  ship  for  the  purpose 
of  carrying  goods  in  return  for  a  sum  of 
money  to  be  paid,  by  some  such  contract  Is 
called  a  "contract  of  affreightment."  The 
charterer  thereby  acquires  right  to  the  tem- 
porary use  of  the  vessel  for  the  carrying  of 
his  goods,  but  the  control  and  possession  of 
the  vessel  remains  in  the  owner,  through  the 
master  and  crew,  who  continue  to  be  his 
servants.  Bramble  v.  Culmer  (U.  S.)  78  Fed. 
497,  501,  24  O.  G.  A«  182. 

AFORESAID. 

See  "As  aforesaid.** 

Where  a  prior  clause  in  the  will  pre- 
scribes the  manner  in  which  property  of  tes- 
tator is  to  pass,  and  a  subsequent  clause  de- 
vising certain  property  states  that  it  shall 
pass  in  the  manner  "aforesaid,"  the  property 
under  the  last  devise  will  pass  in  the  same 
manner  as  that  specified  In  the  first  Wood- 
all  V.  Woodall,  3  0.  B.  349,  376. 

In  a  deed  by  the  overseers  of  a  certain 
county,  witnessed  by  the  justices  of  the  peace 
of  "said  county,"  describing  themselves  as 
"Justices  of  the  peace  of  the  county  afore- 
said," the  words  "county  aforesaid"  have 
the  same  meaning  as  the  words  "said  county" 
in  the  body  of  the  deed.  Rex  v.  Inhabitants 
of  Countesthorpe,  2  Bam.  &  Adol.  487. 

All  preoedinK  referred  to* 

U.  S.  St  1864,  c.  106,  S  30,  authorizes 
every  national  bank  to  charge  interest  at 
the  rate  allowed  by  the  law  of  the  state  or 
territory  where  the  bank  is  located,  except 
that,  where  the  law  of  the  state  limits  the 
rate  for  banks  of  issue  organized  under  the 
state  laws  the  rate  so  limited  shall  be  al- 
lowed for  associations  organized  in  any  such 
state  under  this  act;  that,  where  no  rate  is 
fixed  by  the  laws  of  the  state  or  territory, 
the  bank  may  charge  not  exceeding  7  per 
cent;  and  that  the  knowingly  taking,  re- 
ceiving, or  charging  a  rate  of  interest  great- 
er than  "aforesaid"  shall  be  held  and  ad- 
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Judged  as  a  forfeiture  of  the  entire  Interest 
Held,  that  the  expression  '*rate  of  Interest 
greater  than  aforesaid"  refers  as  well  to  the 
rate  established  by  adopting  the  rate  allowed 
by  the  laws  of  the  states  or  territories,  as 
to  the  rate  fixed  at  7  per  cent.  If  no  rate 
was  fixed  by  said  laws;  there  being  no  rnle 
of  grammatical  construction  which  limits 
the  word  "aforesaid"  to  the  paragraph  imme- 
diately preceding  It  Central  Nat  Bank  y. 
Pratt  116  Mass.  539,  544,  15  Am.  Rep.  13& 

"Aforesaid,"  as  used  In  a  will  In  which 
testator  gave  a  daughter  certain  real  es- 
tate and  a  half  part  of  his  books,  and  de- 
clared that  If  the  daughter  should  die  unmar- 
ried her  part  "aforesaid"  should  be  equally 
divided  amongst  testator's  brothers  and  sis- 
ters, referred  not  merely  to  the  gift  of  the 
books,  but  to  all  the  property,  both  real  and 
personal.    Gibson  v.  Gell,  2  Bam.  &  C.  680. 

As  aforesaid  equivalent. 

An  Indictment  charged  the  commission  of 
larceny  In  the  county  "aforesaid,"  which 
was  in  the  exact  language  of  the  Ck>de  (sec- 
tion 4297),  except  that  the  statute  uses  the 
words  "as  aforesaid."  Held,  that  "afore- 
said" and  "as  aforesaid"  were  equivalent 
terms,  and  hence  there  was  no  variance. 
State  v.  Llllard.  18  N.  W.  637,  59  Iowa,  479. 

First  mentioned  referred  to* 

"Aforesaid,"  as  used  In  a  deed  convey- 
ing all  the  right  in  equity  which  A.  has  of 
redeeming  certain  mortgaged  real  estate  at 
the  time  "aforesaid,"  refers  not  to  the  date 
of  sale,  which  was  the  date  last  mentioned 
In  the  deed,  but  to  a  day  previously  named 
therein  as  being  the  time  when  the  same 
was  attached  on  mesne  process.  Sanborn  v. 
Ghamberlln,  101  Mass.  409,  41& 

In  an  Indictment  averring  that  certain 
acts  essential  to  the  crime  of  libel  charged 
occurred  at  the  city  of  N.  In  the  county  of 
E.,  wherein  the  venue  is  laid  in  the  margin, 
and  then  sets  out  the  libelous  publication,  in 
the  body  of  which  the  city  of  H.  in  H.  county 
is  mentioned,  and  then  proceeds  to  aver  that 
other  acts  essential  to  the  crime  "occurred  at 
the  city  and  county  aforesaid,"  the  words 
"city  and  county  aforesaid"  refer  to  the  city 
of  N.  In  the  county  of  E.,  and  not  to  the 
city  and  county  mentioned  thereafter  in  the 
setting  out  of  the  publication.  Hasse  v. 
State,  20  Atl.  751,  752,  53  N.  J.  Law  (24 
Vroom)  34. 

As  next  before* 

Although  the  word  "aforesaid"  means 
generally  next  before,  yet  a  different  signifi- 
cation will  be  given  to  It  If  required  by  the 
context  and  the  facts  of  the  case.  Simpson 
v.  Robert  35  Ga.  180. 

"Aforesaid,"  as  used  In  a  statute  Impos- 
ing a  penalty  on  masters  acting  as  pilots  In 
entering  certain  ports,  but  providing  that  It 


shall  not  apply  to  the  masters  and  mates  ol 
vessels  residing  at  certain  places  In  conduct- 
ing or  piloting  their  ships  or  vessels  into  oi 
from  any  of  the  places  "aforesaid,"  will  be 
construed  to  mean  the  places  designated  at 
which  such  masters  and  mates  reside.  Wii- 
llams  Y.  Newton,  14  Mees.  &  W.  747,  749. 

In  the  construction  of  statutes  the  words 
"preceding"  and  "aforesaid"  mean,  generally, 
next  before,  unless  the  context  requires  a 
different  construction.  Pen.  Code  Ga.  1895, 
12. 

Preriovs  words  repeated* 

"Aforesaid,"  as  used  in  an  Indictment 
referring  to  the  act  committed  as  having 
been  done  In  the  parish  "aforesaid,"  has  the 
same  meaning  and  effect  as  if  the  descrip- 
tion of  the  parish  were  repeated.  Reg.  v. 
Albert,  5  Q.  B.  37,  41. 

The  words  "articles  aforesaid"  In  the 
second  count  in  an  indictment  for  larceny, 
with  a  reference  to  the  goods  mentioned  in 
the  prior  count,  do  not  operate  to  make  an 
allegation  of  the  value  of  the  property  in 
the  first  count  and  part  of  the  second  count 
State  T.  Wagner,  24  &  W.  219,  220^  118  Mo- 
026. 

AFORETHOUGHT. 

"Aforethought"  means  thought  of  before- 
hand, for  any  length  of  time,  however  short, 
for  a  moment  as  well  as  a  day.  State  v. 
Dickson,  78  Mo.  438,  441;  State  v.  Tate,  56 
S.  W.  1099,  1100,  150  Mo.  119;  State  V.  Mua- 
Ick,  14  S.  W.  212,  213,  101  Mo.  260. 

''Aforethought"  means  malice  precon- 
ceived. State  V.  Peo,  38  Atl.  257,  258,  9 
Houst  488. 

"Aforethought"  Is  synonymous  with 
"premeditated,"  and  "premeditated  malice" 
and  "malice  aforethought"  are  the  same. 
Edwards  Y.  State,  25  Ark.  444,  446. 

"Aforethought,"  as  used  in  the  statute 
defining  murder  as  the  unlawful  killing  of  a 
human  being  with  malice  "aforethought," 
means  "premeditated"  or  "premeditated  and 
deliberate"  malice.  People  v.  Ah  Choy.  1 
Idaho,  317,  319. 

"Aforethought"  Is  defined  as  thought  of 
before;  premeditated;  prepense.  Thus,  in 
the  phrase  "malice  aforethought,"  the  adjec- 
tive "aforethought"  describes  not  the  Intent 
to  take  life,  but  the  malice,  and  that  malice 
must  exist,  must  be  previously  and  delib- 
erately entertained  when  the  purpose  to  take 
life  is  formed,  and  must  co-operate  with  the 
blow  producing  death,  to  constitute  murder. 
State  V.  Fiske,  28  Aa  572,  573.  63  Conn.  388. 
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AFTER. 

See  "From  and  After." 

Const  1864,  authorizing  tbe  GoYemor 
to  grant  pardons  "after  conviction,"  does  not 
empower  him  to  issue  a  pardon  before  con- 
viction, and  hence  the  constitutional  provi- 
sion authorizing  him  to  grant  pardons  after 
conviction  did  not  prohibit  the  Legislature 
from  passing  an  act  pardoning  certain  per- 
sons who  were  liable  to  be  charged  with 
crime.  State  t.  Nichols,  26  Ark.  74,  78»  7 
Am.  Rep.  600. 

The  words  "after  the  completion  of  the 
railroad,"  in  a  statute  exempting  a  railroad 
from  taxation  for  10  years  after  the  comple- 
tion of  the  railroad,  operates  to  preclude  the 
exemption  from  taking  effect  prior  to  the 
completion  of  the  road;  the  object  apparent- 
ly being  to  procure  its  completion  as  soon 
as  possible.  Vicksburg,  8.  &  P.  R.  Go.  v. 
Dennis^  6  Sup.  Ct  625,  627,  116  U.  S.  665,  29 
L.  Ed.  770. 

At  the  end  of. 

A  lease  providing  that  rent  is  payable 
"after  the  termination  of  each  month"  means 
the  end  of  the  last  day  of  the  monthly  term, 
aod,  though  rent  accrues  on  the  last  day  of 
the  term,  it  does  not  accrue  until  tbe  end 
of  that  day,  and  hence  a  conveyance  in  the 
afternoon  of  the  last  day  of  the  mouthly  term 
is  a  conveyance  before  rent  accrues,  within 
the  rule  that  a  lessor  conveying  the  prem- 
ises before  rent  accrues  cannot  recover  the 
appropriated  amount  due  to  the  time  of  the 
conveyance,  though  there  is  no  eviction  by 
him  or  attornment  to  him.  Hammond  v. 
Thompson,  47  N.  B.  137,  168  Mass.  531. 

Gliarse  ov  oondition  imposed. 

The  term  "after"  does  not  always  desig- 
nate the  time  at  which  one  thing  is  to  be 
done  in  reference  to  something  else,  but 
it  expresses  the  relative  priority  and  sub- 
ordination of  one  claim  to  another  in  mat- 
ter of  right  And  where  the  testator  pro- 
vides that  the  residue  of  his  estate  after 
the  payment  of  his  just  debts,  etc.,  shall  be 
disposed  of  in  a  certain  way,  the  residue  is 
to  be  formed  subject  to  the  payment  of  debts 
and  charges,  though  they  may  be  actually 
paid  afterwards.  Treadwell  v.  CJordis,  71 
Mass.  (5  Gray)  341-353. 

"After  payment  of  debts,"  when  used  in 
a  will  devising  real  estate  after  the  payment 
of  debts  and  legacies,  is  sufficient  to  charge 
testator's  real  estate  with  the  payment  of 
such  debts  and  legacies.  Reynolds  v.  Reyn- 
olds' Bx'rs,  16  N.  Y.  257,  259;  In  re  Rosen- 
field  (N.  Y.)  5  Dem.  Sur.  251,  255;  Smith  v. 
CJonp  (N.  Y.)  6  Dem.  Sur.  45,  48;  Lupton  v. 
Lupton  (N.  Y.)  2  Johns.  Ch.  614,  623;  In  re 
Fox's  Will,  52  N.  Y.  530,  536,  11  Am.  Rep. 
751;  In  re  Hesdra,  20  N.  Y.  Supp.  79,  80, 
2  Con.  Sur.  514;    Fenwick  v.  Chapman,  34 


U.  S.  (9  Pet)  461.  481,  9  L.  Ed.  193;  Wright 
V.  West  (U.  S.)  30  red.  Cas.  716,  717;  Kidney 
V.  Coussmaker,  1  Yes.  Jr.  436,  440. 

"After  all  my  debts  are  paid,"  when 
used  in  a  will,  where  the  phrase  is  followed 
by  a  devise,  Indicates  an  intention  that  the 
lands  devised  shall  be  subject  to  the  debts. 
Smith  V.  Ck>up  (N.  Y.)  6  Dem.  Sur.  45,  48; 
King  V.  King,  14  R.  I.  143,  146. 

The  use  of  the  words  "after  payment  of 
my  debts,"  In  a  will  in  which  the  testator 
gives  certain  devises  "after  payment  of  my 
debts,"  means  that  he  will  not  give  anything 
until  his  debts  are  paid.  "After  payment  of 
his  debts"  means  that  until  his  debts  are 
paid  he  gives  nothing;  that  everything  he 
has  shall  be  subject  to  his  debts.  To  give 
these  words  any  effect,  they  must  charge  the 
real  estate.  I  am  very  clearly  of  the  opin- 
ion that,  whenever  a  testator  says  he  wills 
that  his  debts  will  be  paid,  that  will  ride 
over  every  disposition,  either  as  against  his 
heirs  at  law  or  devisee,  and  the  words  'after 
my  debts  paid'  mean  the  same  thing."  Shal* 
leross,  V.  Finden,  3  Ves.  738.  739. 

The  words  "after  the  payment  of  my 
lawful  debts"  in  a  will,  in  which,  after  di- 
recting the  payment  of  his  lawful  debts, 
the  testator  proceeds  to  dispose  of  his  prop- 
erty, is  to  be  construed  as  a  direction  to  the 
executors  to  pay  the  debts  before  distribu- 
tion be  made  of  the  estate  in  pursuance  of 
the  will.  Appeal  of  Hoff,  24  Pa.  (12  Har^ 
ris)  200,  203. 

"After  Inventory  and  appraisement,"  as 
used  in  Gen.  St.  1883,  9  3575,  providing  that 
whenever,  "after  inventory  and  appraise- 
ment," it  shall  appear  that  the  personal  es- 
tate of  Intestate  is  insufficient  to  discharge 
his  debts,  resort  may  be  had  to  the  real  es- 
tate, "can  properly  be  taken  only  as  a  desig- 
nation of  the  time  at  which  or  before  which 
the  administrator  may  not  make  bis  applica- 
tion. It  is  simply  a  statutory  method  of  fix- 
ing the  order  of  the  proceedings,  and  in  no 
sense  can  it  be  so  held  to  be  a  condition 
precedent  to  the  right  to  resort  to  real  prop- 
erty as  to  make  a  failure  to  observe  that 
statutory  provision  necessarily  fatal  to  the 
proceedings."  Nichols  v.  Lee,  26  Pac.  157, 
160,  16  Colo.  147. 

Day  ezolnded. 

Where  a  time  is  to  be  computed  "after" 
a  certain  date,  it  is  meant  that  such  date 
should  be  excluded  in  the  computation. 
Bigelow  V.  Willson,  18  Mass.  (1  Pick.)  485, 
495. 

2  Rev.  St.  252,  S  152,  providing  that  a 
prisoner  may  be  discharged  on  affidavit  "aft- 
er" he  shall  have  remained  in  prison  30  days, 
means  30  full  days  after  the  commitment  of 
the  defendant,  and  the  first  day  the  prisoner 
was  committed  must  be  excluded  in  comput- 
ing the  30  days.    Where  a  prisoner  was  com- 
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mltted  on  the  26tb  day  of  August,  be  cannot 
be  discharged  until  the  26th  day  of  Septem- 
ber. Judd  v.  Fulton  (N.  Y.)  10  Barb.  117, 
11& 

"After,"  as  used  In  2  Rev.  St  S  24,  mak- 
Ing  it  the  duty  of  an  officer  making  a  dis- 
tress for  rent  to  appraise  the  goods  five  days 
*'after"  making  the  distress,  means  five  full 
days  from  the  time  the  distress  was  made, 
and,  where  distress  was  made  on  the  9th 
day  of  March,  the  earliest  date  on  which  an 
appraisal  could  be  made  was  on  the  16th  day 
of  March.  Butts  v.  Edwards  (N.  Y.)  2  Denio, 
164,  167. 

"After,"  as  used  In  2  Geo.  II,  e.  23,  S  23, 
declaring  that  no  attorney  shall  commence 
an  action  for  his  fees  until  the  expiration  of 
one  month  "after"  he  shall  have  deliyered 
his  bill,  means  30  days,  exclusive  of  the  day 
on  which  the  bill  was  delivered.  Blunt  v. 
Heslop,  8  Adol.  &  El.  577. 

"After,"  as  used  in  Sess.  Laws  1840,  p. 
334,  S  24,  prohibiting  the  Issuance  of  a  fl.  fa. 
until  after  the  ezphration  of  30  days  from 
tbe  entry  of  judgment,  construed  to  exclude 
the  day  on  which  the  judgment  was  rendered. 
Commercial  Bank  of  Oswego  v.  Ives  (N.  Y.) 
2  Hill,  355. 

The  words  "after  date"  and  the  words 
"from  the  day  of  the  date"  bear  the  same  le- 
gal signification,  as  the  law  rejects  fractions  of 
a  day.  It  views  it  for  most  purposes  as  an  in- 
divisible point,  and  consequently,  "after  date" 
or  the  "day  of  the  date"  being  coextensive 
with  the  entire  day,  excludes  It  when  It  oc- 
curs in  a  bill,  note,  or  bond,  and  to  say  that 
the  day  of  payment  in  a  note  payable  one 
day  after  date  is  not  the  day  after  the  date, 
but  the  day  of  the  date  itself,  would  be  con- 
trary to  the  plain  meaning  of  the  words  and 
the  obvious  design  of  the  parties,  who  evi- 
dently Intended  that  the  note  should  be  pay- 
able on  the  second  day.  Taylor  v.  Jacoby,  2 
Pa.  (2  Barr)  495,  407,  45  Am.  Dec.  615. 

In  a  contract  for  the  sale  of  real  estate, 
requiring  the  vendor  to  deliver  a  good  deed 
one  year  "after"  the  date  of  the  agreement 
will  be  held  to  exclude  the  day  on  which  tbe 
agreement  is  made,  and  include  the  day  at 
the  end  of  the  year.  Thus,  one  year  after 
the  24th  day  of  June,  1887.  would  be  the  24th 
day  of  June,  1888,  and  the  failure  of  the 
vendor  to  deliver  the  deed  on  such  day 
amounted  to  a  breach  of  the  contract  Vor- 
werk  V.  Nolte  (Cal.)  24  Pac.  840,  841. 

Under  St  1821,  c.  122,  relating  to  the 
settlement  and  support  of  paupers,  and  pro- 
viding for  the  removal  of  paupers  who  are 
found  in  a  town  where  they  have  no  settle- 
ment to  the  prefer  town,  upon  notice  given 
to  such  town,  "and  if  such  removal  is  not 
efTected  nor  objected  to  in  writing  after  such 
notice,  to  be  delivered  in  writing,  within  two 
months  after  such  notice  to  the  overseers  of 
the  town,"  the  day  of  the  service  of  such 


notice  Is  to  be  excluded  In  the  computation 
of  the  two  months,  and  an  objection  made 
on  the  20th  day  of  December  to  a  notice 
served  on  the  20th  day  of  Octobor  Is  within 
time.  Tbe  Legislature  must  have  intended 
that  the  town  notified  should  have  two  whole 
months  in  which  to  answer  such  notice,  but 
if  the  day'  on  which  the  notice  was  served 
should  be  included  in  the  two  months,  such 
town  would  not  have  two  months  in  which 
to  object  Inhabitants  of  Windsor  v.  Inhab- 
itants of  China,  4  Me.  (4  Greenl.)  298,  302 
(Cited  and  approved  in  Moore  v.  Bond,  18 
Me.  [6  Shep.]  142,  143). 

Under  a  statute  authorizing  an  appeal 
from  an  award  of  arbitrators  to  be  taken 
within  20  days  after  the  entry  of  the  award 
on  the  docket  of  the  prothonotary,  the  party 
has  a  right  of  appeal  for  20  days  after  the 
day  on  which  the  rule  is  so  entered,  and, 
where  the  award  was  entered  on  the  second 
day  of  the  montli,  an  appeal  taken  on  the 
22d  day  of  the  same  month  was  held  within 
time.  Sims  v.  Hampton  (Pa.)  1  Serg.  &  R. 
411,  412. 

A  patent  providing  that  a  specification 
should  be  enrolled  within  one  calendar  month 
next  and  Immediately  "after  the  date"  there- 
of meant  that  the  month  did  not  begin  to 
run  until  the  day  after  the  date  of  the  pat- 
ent and  a  specification  filed  on  the  10th  of 
June  for  a  patent  dated  on  the  10th  of  May 
was  in  sufiicient  time.  Watson  v.  Pears,  2 
Gamp.  294,  296. 

Where  the  time  for  redemption  was  fixed 
at  one  day  after  the  sale,  that  day  cannot  be 
the  day  of  the  sale,  for  the  sale  might  be 
made  at  the  last  moment  of  the  day,  and  the 
owner  thus  be  prevented  from  tendering  on 
that  day,  and  therefore  the  time  mentioned 
must  be  the  following  day;  and  the  same  is 
true  of  one  or  two  years  after.  Bdmundson 
V.  Wragg,  104  Pa.  500,  502,  49  Am.  Rep.  590. 

"After,"  when  used  in  a  statute  provid- 
ing for  redemption  of  land  a  certain  time 
after  judicial  sale.  Is  held  to  exclude  the  day 
of  sale,  on  the  ground  that  a  day  is  an  indi- 
visible point  of  time,  the  day  of  sale  being 
therefore  a  full  day,  and  "after"  It  neces- 
sarily begins  on  the  next  day.  Cromelien  v. 
Brink.  29  Pa.  (5  Casey)  522,  524  (citing  Bige- 
low  V.  Willson,  18  Mass.  [1  Pick.}  485,  which 
provided  for  redemption  within  one  year  aft- 
er execution  of  deed,  and  People  t.  Sheriff 
of  Broome  [N.  Y.]  19  Wend.  87,  where  the 
period  of  redemption  was  three  months  after 
one  year  after  sale  on  execution). 

In  statutes  of  limitations  providing  that 
suit  must  be  brought  within  six  years  "after" 
the  cause  of  action  accrues,  "after"  will  be 
construed  as  excluding  the  day  on  which 
the  cause  accrued  (citing  Appeal  of  Green 
[Pa.]  6  Watts  &  S.  327;  Cromelien  v.  Brink, 
29  Pa.  [5  Casey]  522;  Mark's  Ex'rs  v.  Rus- 
sell, 40  Pa.  [4  Wright]  372;  Brisben  v.  Wli- 
son,  60  Pa.  [10  P.  F.  Smith]  452;    Duffy  ▼. 
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Ogden,  64  Pa.  [14  P.  P.  Smith!  240)— which 
are  to  the  effect  that 'from  and  after"  exclude 
the  first  day.  In  the  discussions  of  the  sub- 
ject no  distinction  seems  to  be  made  between 
••after."  "from  and  after,"  or  "within."  as 
to  the  question  of  the  exclusion  of  the  first 
day.  Menges  y.  Frick,  73  Pa.  (23  P.  F. 
Smith)  137, 140,  13  Am.  Rep.  731. 

In  Code  1844,  c  112,  {  1,  providing  that 
where  a  debtor  has  assigned  his  property  for 
the  benefit  of  creditors  his  estate  shall  be 
distributed  among  his  creditors  "after"  three 
months'  notice  has  been  given  to  his  cred- 
itors to  become  parties  to  the  proceedings, 
"after"  means  that  the  creditors  must  be  al- 
lowed three  months  to  become  parties  to  the 
assignment,  and  not  that  the  distribution 
shall  be  made  three  months  from  the  date  of 
the  assignment,  but  three  months  after  no- 
tice was  given,  and,  in  computing  the  three 
months,  the  day  on  which  the  notice  was 
given  must  be  excluded.  Page  t.  Weymouth, 
47  Me.  238-244. 

Const  art  6,  8  10,  declaring  tliat,  in  case 
the  oflSce  of  any  Judge  shall  become  vacant 
before  the  expiration  of  the  regular  term 
for  which  he  is  elected,  the  vacancy  shall  be 
filled  by  appointment  by  the  Governor  until 
a  successor  is  elected  and  qualified,  and  such 
successor  shall  be  elected  at  the  first  annual 
election  that  occurs  more  than  30  days  "aft- 
er^' the  vacancy  shall  happen,  means  more 
than  30  days  excluding  the  day  on  which  the 
vacancy  happens  and  the  day  on  which  the 
election  occurs.  State  v.  Brown,  22  Minn. 
482,  483. 

Or.  Code,  I  891,  declaring  that  a  person 
held  in  custody  from  criminal  prosecution 
shall  be  discharged  unless  he  is  brought  to 
trial  before  the  end  of  the  third  term  "after" 
the  indictment,  must  be  construed  as  ex- 
cluding the  term  at  which  the  indictment  is 
found.  Hammond  v.  State,  68  N.  W.  92,  93, 
89  Neb.  252. 

Day  inelnded* 

The  word  "after,**  like  the  words  "from," 
'^succeeding,"  "subsequent,"  and  other  sim- 
ilar words,  in  a  devise  of  property  to  a  bene- 
ficiary on  condition  that  he  shall  pay  to  an- 
other a  certain  sum  within  one  year  after 
the  testator's  decease,  or  from,  succeeding, 
or  subsequent  to  his  decease,  where  it  is  not 
expressly  declared  to  be  exclusive  or  in- 
clusive, is  susceptible  of  different  significa- 
tions, and  is  used  in  different  senses,  and 
with  an  exclusive  or  inclusive  meaning  ac- 
cording to  the  subject  to  which  it  is  ap- 
plied, and,  as  it  would  deprive  it  of  some  of 
its  proper  significations  to  affix  one  invaria- 
ble meaning  to  it  in  all  cases,  It  would  of 
*  course  in  many  of  them  pervert  it  from  the 
sense  of  the  writer  or  speaker.  Its  true 
oaeaning,  therefore,  in  any  particular  case, 
most  be  collected  from  its  context  and  sub- 
ject-matter, which  are  the  only  means  by 


which  the  intention  is  ascertained.    Sands  r. 
Lyon,  18  Conn.  18,  27. 

All  the  best  authorities  hold  that  the 
word  "after"  may  be  construed  to  include  or 
exclude  the  day  of  the  act  as  will  best  serve 
to  carry  out  the  intent  of  the  Legislature, 
subserve  public  policy,  avoid  forfeiture,  and 
validate  a  proceeding  rather  than  to  annul 
the  same,  and,  when  the  statute  provided 
that  the  term  of  office  of  a  jury  commis* 
sioner  should  commence  on  the  1st  day  of 
June  after  his  appointment,  an  appointment 
made  by  the  judge  on  the  1st  day  of  June 
conferred  on  the  appointee  the  office  of  jury 
commissioner,  and  his  term  commenced  on 
the  said  1st  day  of  June.  State  v.  Mounts, 
14  S.  B.  407,  36  W.  Ya.  179,  190,  15  U  R.  A. 
243. 

The  word  "after,"  like  "from,"  "succeed- 
ing," "subsequent,"  and  similar  words,  where 
it  is  not  expressly  declared  to  be  exclusive 
or  inclusive,  is  susceptible  of  different  sig- 
nifications, and  is  used  in  different  senses, 
and  with  an  exclusive  or  inclusive  meaning 
according  to  the  subject  to  which  it  is  ap- 
plied. 'Sands  v.  Lyon,  18  Conn.  18,  27. 

Enjoyment  of  estate  devised  referred  to. 

The  cases  are  common  which  hold  that 
adverbs  of  time,  such  as  "when,"  "then," 
"after,"  "from  and  after,"  etc,  in  the  devise 
of  a  remainder  limited  upon  a  life  estate,  are 
to  be  construed  merely  as  relating  to  the  time 
of  the  enjoyment  of  the  estate,  and  not  to  the 
time  of  its  vesting  in  interest,  and  that  the 
law  favors  such  a  construction  of  a  will  as 
will  avoid  the  disinheritance  of  remaindermen 
who  may  happen  to  die  before  the  determina- 
tion of  the  precedent  estates.  In  Connelly  v. 
O'Brien,  60  N.  B.  20,  166  N.  Y.  406,  the  Court 
of  Appeals  carried  this  doctrine  so  far  as  to 
hold  that  where  testator  gave  his  property 
to  his  widow  during  her  life,  and  to  such  of 
his  children  that  may  "then"  be  alive,  the  ad- 
verb was  intended  by  him  to  refer  to  the  time 
of  his  own  death,  and  not  to  that  of  his 
widow,  and  that  consequently  a  daughter 
who  survived  him,  but  died  before  the  widow, 
took  a  vested  share.  Ackerman  v.  Ackerman, 
71  N.  T.  S.  780,  781,  63  App.  Dlv.  370. 

When  used  in  a  devise  of  a  remainder, 
limited  upon  a  particular  state  and  termin- 
able on  an  event  which  may  necessarily  hap- 
pen, "after"  will  be  construed  to  relate  mere- 
ly to  the  time  of  the  enjoyment  of  the  estate, 
and  not  to  the  time  of  its  vesting.  Canfield 
V.  Fallon,  57  N.  Y.  Supp.  149,  154,  26  Misc. 
Rep.  345,  43  App.  Div.  561  (citing  Moore  v. 
Lyons,  25  Wend.  119,  144;  Sheridan  v.  House, 
*43  N.  Y.  [4  Keyes]  5C9;  Livingston  v.  Greene, 
52  N.  Y.  118,  123;  Ackerman  v.  Gorton,  67  N. 
Y.  63,  66;  Nelson  v.  Russell,  135  N.  Y.  137,  31 
N.  B.  1008);  Haug  v.  Schumacher,  60  N.  E. 
245,  247,  166  N.  Y.  606;  Vanderheyden  v. 
Crandall  (N.  Y.)  2  Denio,  919;  Lamb  v.  Lamb, 
28  Mass.  (11  Pick.)  371,  379;   In  re  Tienken. 
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15  N.  T.  Supp.  470,  473.  60  Hun.  417  (citing 
Stevenson  v.  Lesley,  70  N.  Y.  512,  615). 

In  Rev.  Laws,  p.  774,  {  1,  providing  that 
where  lands,  tenements,  etc.,  are  devised  to 
any  person  for  life,  the  remainder  at  the 
death  of  such  person  to  go  to  his  or  her  heirs, 
or  to  his  or  her  issue,  or  to  the  heirs  of  his 
or  her  body,  then  in  such  case,  "after  the 
death  or*  such  devisee  for  life,  the  said 
lands,  etc.,  shall  go  and  be  vested  in  the  chil- 
dren of  such  devisee  as  tenants  in  common  in 
fee,  "after  the  death  of"  construed  as  refer- 
ring to  the  time  of  enjoyment  rather  than  the 
ame  of  vesting  of  the  title.  Hopper  y.  Dema- 
rest,  21  N.  J.  Law  (1  Zab.)  525,  539. 

Generally  a  bequest  "after"  the  death  of 
the  particular  person  to  whom  an  antecedent 
interest  is  given  in  the  same  will  does  not 
denote  a  condition  that  the  legatee  shall  sur- 
vive such  a  person,  nor  define  when  the  inter- 
est shall  vest,  but  only  marks  the  time  that 
the  act  shall  take  effect  in  possession,  that 
possession  being  deferred  merely  on  account 
of  the  life  interest  limited  to  the  person  on 
whose  death  the  gift  is  to  take  effect  Ap- 
peal of  Chew,  37  Pa.  (1  Wright)  23,  29.* 

A  will  giving  testatrix's  husband  the  in- 
terest, rents,  and  profits  of  one-third  of  the 
residue  of  testatrix's  estate  during  his  nat- 
ural life,  and  devising  the  remainder  of  said 
one-third  to  my  stepchildren  "after  the  de- 
cease of  my  said  husband,"  gives  a  vested  in- 
terest to  the  stepchildien.  In  re  Allen's  Es- 
tate, 109  Pa.  489,  496,  1  Ati.  82. 

"After  his  death  to  his  children,"  as  used 
in  a  devise,  means  that  the  devisee  shall  take 
only  a  life  estate,  and  that  the  devisee's  chil- 
dren in  being  at  the  death  of  the  testator  shall 
tak-e  a  vested  remainder,  which  opened  to  let 
in  any  after-bom  children  of  the  devisee. 
Gernet  v.  I^nn,  31  Pa.  (7  Casey)  94,  97. 

As  immediately  after  or  upon. 

The  ptirase  "after  his  death,"  as  occur- 
ring in  a  devise  "my  will  is  that  if  my  son  J. 
D.  should  not  marry  and  have  lawful  issue 
of  his  own  body,  after  his  death  all  the  real  es- 
tate that  I  have  given  him  shall  be  equally 
divided  between  his  three  brothers,"  means 
"upon  his  death,"  "as  soon  as  he  is  dead"; 
and  therefore  fixes  a  definite  time  for  the 
failure  of  issue  upon  which  the  limitation 
over  should  take  effect,  and  so  renders  It 
valid.  Downing  t.  Wherrin,  19  N.  H.  9,  86, 
49  Am.  Dec  139. 

The  words  "after  her  death,"  in  a  bequest 
of  all  of  testator's  estate  to  her  daughter  for 
life,  with  a  remainder  over,  if  the  daughter 
die  without  issue,  of  a  certain  sum  to  a  cer- 
tain seminary,  to  be  paid  after  the  death  of 
the  daughter,  indicate  that  the  legacy  is  to 
take  effect  on  the  death  of  the  daughter  or 
not  at  all,  and  therefore  the  legacy  is  not 


void  because  limited  on  the  happening  of  a 
contingency  which  is  too  remote.  Theologi- 
cal Seminary  v.  Kellogg,  16  N.  Y.  83,  87. 

"After  their  death,"  as  used  in  a  will  be- 
queathing property  to  testator's  children,  and 
"after"  their  death  to  his  then  living  heirs, 
means  immediately  after  their  death,  not  an 
indefinite  length  of  time  afterwards;  the 
words  being  Introduced  to  fix  definitely  the 
time  at  which  the  bequest  over  is  to  take  ef- 
fect In  re  Swinburne,  14  Ati.  850,  852,  16  R. 
I.  208  (citing  Pinbury  ▼.  Blkin,  1  P.  Wma 
5G3;  Wilkinson  v.  South,  7  Term  R.  555,  558; 
Trotter  v.  Oswald,  1  Cox,  817). 

The  words  "after  her  death,"  in  a  devise 
of  a  negro  slave  to  testator's  daughter,  direct- 
ing that  "after  her  death,  if  no  lawful  issue," 
the  slave  should  be  divided  among  testator's 
children,  are  to  be  construed  to  mean  at  or 
immediately  after  the  death  of  the  daughter. 
Atwell's  Bx'rs  v.  Barney  (Ga.)  Dud.  207,  208. 

""After  the  death  of  my  two  daughters,** 
as  used  in  a  will  in  which  testator  directed 
that  "from  and  Immediately  after  the  death 
of  my  two  daughters  I  give  and  bequeath  all 
my  estate  unto  the  child  or  children  of  my  • 
said  two  daughters  share  and  share  alike," 
means  at  the  death  of  the  two  respectively* 
and  not  the  death  of  the  survivor  of  the  two. 
Appeal  of  Pennsylvania  Go.  (Pa.)  10  Ati.  130, 
132. 

In  a  devise  of  testator's  farm  to  his 
nephew,  providing  that  if  he  has  no  lawful 
issue  "after  him"  the  farm  should  go  to  other 
designated  parties,  means  no  more  than  "if 
he  leaves  no  lawful  issue,"  and  hence  the  lan- 
guage imports  an  indefinite  failure  of  issue, 
and  not  at  the  death  of  the  nephew.  Whit- 
ford  V.  Armstrong,  9  B.  I.  394,  395. 

As  of. 

In  Ex  parte  Fallon,  5  Term  B.  283,  the 
annuity  act  (17  Geo.  Ill,  c  26,  (  1),  directing 
that  a  memorial  of  a  deed  shall  within  20 
days  "of"  the  execution  thereof  be  enrolled, 
etc.,  was  held  to  mean  20  days  exclusive  of 
the  day  of  execution.  8  Geo.  IV,  c  39,  8  1, 
provides  that  warrants  of  attorney  to  confess 
judgment  shall  be  filed  within  21  days  "after" 
the  execution  thereof.  Section  2  provides 
that,  unless  they  be  so  filed  within  the  said 
space  of  21  days  from  the  execution,  they 
shall  be  void,  etc.  Held,  that  the  decision  in 
Ex  parte  Fallon  was  applicable  to  the  stat- 
ute under  consideration,  the  words  "after** 
and  "of,"  as  used  in  the  two  statutes,  bavins 
the  same  meaning.  Williams  t.  Burgess^  12 
Adol.  &  El.  635. 

As  simvltaneonsly. 

A  contract  providing  that  the  titie  should ' 
remain  in  the  plaintiff  until  "after"  the  pur- 
chase price  and  interest  aforesaid  shall   be 
paid  is  equivalent  in  law  to  a  sale  aimul- 
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tanecmsly  with  payment;  in  other  words,  it 
unonntB  to  a  sale  on  payment  Hawley  t« 
Kenoyer,  1  Wash.  T.  609,  61L 

As  subject  to. 

A  will  provided  that  "after  settling  my 
estate,  my  wife  shall  have  the  Interest'  of 
the  remainder  of  my  personal  estate,  and  the 
Judge  of  probate  shall  appoint  a  disinterested 
person  to  take  charge  of  said  personal  es- 
tate, and  pay  the  interest  to  her  so  long  as 
she  remains  my  widow,"  etc.  Held,  that  the 
word  "interest"  should  be  construed  to  in- 
clude the  interest  of  the  personal  property 
not  applied  to  the  payment  of  debts  and 
charges  of  administration  from  the  death  of 
the  testator,  and  not  merely  from  the  time 
when  the  estate  should  be  settled.  The  word 
"after,"  being  construed  in  connection  with 
the  word  "settling,"  is  equivalent  to  "subject 
to,"  and  does  not  refer  to  time.  Lamb  t. 
Lamb.  28  Mass.  (11  Pick.)  371,  37& 

Afl  thereafter. 

''After,"  as  used  in  schedule  to  the  new 
Constitution  (section  16),  providing  that, 
"'after*  the  expiration  of  the  term  of  any 
president  Judge  of  any  court  of  common  pleas 
in  commission  at  the  adoption  of  this  Constl- 
tutioD  the  Judge  of  such  court  learned  in  the 
law  and  oldest  in  commission  shall  be  the 
president  Judge  thereof,"  does  not  mean  "up- 
on," and  thereby  limit  "the  application  of  the 
rule  of  succession  to  the  single  event  of  the 
expiration  of  each  commission  in  force  at 
the  adoption  of  the  Constitution.  It  was 
evidently  used  in  the  sense  of  'thereafter,' 
referring  not  only  to  the  expiration  of  the 
respective  commissions  then  in  force,  but  to 
the  expiration  of  every  subsequent  commis- 
sion." Commonwealth  v.  Pattlson,  109  Pa. 
165,  170. 

AFTEB-ACQUIBED  PBOPEBTT. 

"After-acquired  property,"  as  used  in- 
reference  to  the  estate  of  a  married  woman 
in  whose  marriage  settlement  her  property 
designated  as  the  "presently  acquired  prop- 
erty" included  all  of  the  property  possessed 
by  her  at  the  time  of  her  marriage,  means 
such  property  as  she  became  owner  of  after 
the  time  of  her  marriage.  Hugbes-Hallett  v. 
Hughes-Hallett  26  Atl.  101,  102,  152  Pa.  590. 

AFTBR-BORN  CHUiD. 

As  included  in  term  child,  see  "Child — 
Children." 

"An  after  bom  child,"  as  used  in  Act 
April  8,  1833,  making  a  will  void  as  to  such 
child,  means  physical  birth,  and  does  not 
apply  to  a  case  where  a  child  is  bom  before 
the  marriage  of  its  parents  and  the  father 
makes  his  will  two  days  before  the  marriage 


AFTER  OOH  ViOTlOH. 

See  ••Oonvlcted--Convictlon." 

AFTER  DATE. 

See  "After." 

AFTER  "^"HR  DEATS* 

See  "After." 

AFTER  DUE  PUBUOATIOH. 

See  "Due  Publication." 

AFTER  THE  FIRE. 

A  provision  in  a  policy  of  insurance  that 
the  proof  shall  be  filed  within  60  days  "after 
the  fire"  does  not  mean  60  days  after  the 
fire  commenced,  but  within  60  days  after  the 
fire  has  ceased  to  bum.  National  Wall  Pa- 
per Co.  V.  Associated  Manufacturers'  Mat 
Fire  Ins.  Corp..  67  N.  H.  440,  441,  175  N.  Y. 
226. 

AFTER  JVDOMENT. 

The  phrases  "after  Judgment  entered  of 
record,"  "next  after  Judgment,"  "next  after 
the  rendering  of  Judgment,"  "from  the  ren-. 
dition  of  Judgment,"  and  "after  entering  up 
final  Judgment,"  occurring  in  various  statutes 
providing  that  certain  proceedings  may  be 
had  within  fixed  times  after  the  event  desig- 
nated by  such  phrase,  all  refer  to  the  same 
time.  And  this,  according  to  an  intendment 
of  law  and  the  practice  of  the  New  Hamp- 
shire courts,  is  the  last  day  of  the  term  in 
which  the  record  shows  the  Judgment  to 
have  been  rendered,  unless  the  true  time  of 
entering  the  Judgment  appears  upon  the  rec- 
ord. New  Hampshire  Strafford  Bank  y.  (Cor- 
nell, 2  N.  H.  324,  331. 

AFTER  PATXEHT  OF  DEBTS. 

See  "After." 

AFTER  REFIiEGTIOE. 

"After  reflection,"  as  used  in  an  Instrae- 
tion  that  if  defendant  purposely  killed  de- 
ceased after  reflection,  with  wickedness  or 
depravity  of  heart,  etc.,  the  defendant  was 
guilty  of  murder  in  the  flrst  degree,  con- 
strued as  equivalent  to  a  statement  of  de- 
liberation. Lang  V.  State,  4  South.  193,  195, 
84  Ala.  1,  6  Am.  St  Rep.  824. 

AFTER  SAIiE. 

See  "After.'* 

AFTEB  SIGHT. 

The  term  "after  sight,"  as  used  in  a  bill 


which  legitimates  the  child.    Appeal  of  Mc-    payable  so  many   days  after  sight,  means 


Culloch,  6  Atl.  253,  255,  113  Pa.  247. 
1  Wds.  &  P.— 17 


i  such  number  of  days  after  legal  sight    It  Is 
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not  merely  the  fact  of  haying  seen  the  bill  or 
known  of  Its  existence  that  constitutes  a 
presentment  to  the  drawee  In  legal  contem- 
plation; It  must  be  presented  to  him  for  ac- 
ceptance, /ind  the  time  of  the  bill  begins  to 
run,  not  from  the  mere  presentment,  but  from 
the  presentment  and  acceptance.  Mitchell  v. 
Degrand  (U.  6.)  17  Fed.  Cas.  404,  496. 

AFTERNOON. 

"Afternoon"  may  mean  the  whole  time 
from  noon  to  midnight,  or  It  may  mean  the 
earlier  part  of  that  time  as  distinguished  from 
the  evening.  It  was  used  in  this  latter  sense 
In  a  statute  prohibiting  the  opening  of  a  pub- 
lic house  during  the  usual  hours  of  after- 
noon divine  service,  and  did  not  Include  a 
service  at  6  p.  m.  Reg.  y.  Knapp,  2  Bl.  & 
Bl.  447, 451. 

Though,  accurately  and  properly  speak- 
ing, "afternoon"  signifies  from  noon  till  even- 
ing, an  Indictment  charging  the  violation  of 
Sess.  Laws  ISSl,  p.  350,  No.  259,  prohibiting 
saloons  from  keeping  open  after  9  o'clock  at 
night,  which  alleges  that  a  saloon  was  kept 
open  at  11  o'clock  In  the  "afternoon,"  will 
be  construed  as  sufficiently  alleging  the  keep- 
ing open  of  the  saloon  after  9  o'clock  at 
^Ight  People  y.  Husted,  18  N.  W,  888,  389, 
52  Mich.  624. 

AFTERWARDS. 

In  a  count  In  a  declaration,  after  stating 
an  assault  by  defendant  alleging  "and  there- 
afterwards  the  said  B.  continuing  his  as- 
sault," "afterwards"  may  be  understood  to 
Imply  nothing  more  than  a  continuance  of  the 
trespass  without  Intermission  of  time.  Ben- 
son V.  Swift,  2  Mass.  50,  53. 

"Afterwards,"  as  used  in  Civ.  Code,  | 
139,  defining  separate  property  as  that  own- 
ed before  marriage  and  that  acquired  by  cer- 
tain means  "afterwards,"  means  after  the 
marriage  but  during  the  existence  of  com- 
munity rights  in  property.  In  re  Spencer, 
23  Pac  37,  38,  82  Cal.  110. 

** Afterward  die  leaving  no  Issue"  In  a  be- 
quest of  property  by  a  testator  to  his  wife  for 
life,  and  if  his  daughter  M.  should  be  dead  at 
the  death  of  the  wife  without  issue,  or  should 
"afterwards  die  leaving  no  issue,"  then  to  the 
beneficiaries,  Is  to  be  construed  as  Import- 
ing the  failure  of  issue  at  the  death,  and  not 
an  Indefinite  failure  of  Issue.  Grlswold  y. 
Greer,  18  6a.  545,  546. 

AGAINST. 

** Against  bonds,"  as  used  on  ballots  In 
an  election  to  determine  the  question  of  the 
issuance  of  bonds,  Is  equivalent  to  the  phrase 
"against  the  bonds,"  as  used  In  the  order 
authorizing  the  election,  which  required  that 


those  yotlng  against  the  bonds  should  deposit 
baUots  "against  the  bonds."  State  y.  Meti- 
ger,  26  Kan.  395,  396. 

The  ballots  at  a  public  election  In  which 
the  question  of  a  bond  Issue  was  to  be  voted 
on  had  the  words  "for  the  bonds"  printed 
thereon.  Ballots  were  cast  on  which  such 
words  were  stricken  out  with  a  lead  pencil, 
and  the  word  "against"  written  directly  un- 
derneath. Held,  that  the  word  "against"  was 
to  be  construed  as  "against  the  bonds,"  and 
should  have  been  counted  as  such.  Clark  v. 
Montgomery  County,  6  Pac  311,  313,  83  Kan. 
202,  52  Am.  Rep.  526. 

A  settlement  of  a  statement  of  facts  at 
the  request  of  defendant  In  a  criminal  prose- 
cution, and  the  hearing  of  a  bill  brought  on 
by  him,  are  not  "proceedings  against"  him, 
within  the  meaning  of  Rev.  St  U.  S.  |  766 
[U.  S.  Comp.  St  1901,  p.  597],  providing  that, 
pending  habeas  corpus  proceedings  In  the 
federal  courts,  any  proceedings  against  the 
person  imprisoned  In  any  state  court  shall 
be  deemed  void,  the  defendant  having  moved 
for  the  proceedings  himself,  and  the  act  of 
settling  the  statement  being  performed  sole- 
ly for  his  benefit  State  y.  Humason,  80 
Pac.  718,  719,  4  Wash.  413. 

An  assignment  for  the  benefit  of  cred- 
itors Is  a  proceeding  by  and  not  against  a 
debtor,  within  Pub.  Laws,  c.  723,  8  4,  pro- 
viding that  "proceedings  against  a  debtor" 
under  the  Insolvent  act  for  the  purpose  of 
procuring  a  preference  shall  be  void.  James 
y.  Mechanics'  Nat  Bank,  12  B.  L  460,  461. 

Ooaipeteiioy  of  witness. 

Within  a  statute  providing  that  no  party, 
as  to  certain  transactions,  shall  be  competent 
as  a  witness  against  certain  other  persons, 
does  not  mean  by  "against"  on  opposite  sides 
of  a  suit,  but  as  having  opposing  interests 
In  a  suit,  though  they  may  be  on  the  same 
side  as  coplalntiffs  or  codefendants.  Sea- 
bright  V.  Seabright,  28  W.  Va.  412,  465;  Cott- 
man  v.  Hedrlck,  9  S.  B.  65,  67,  33  W.  Va.  124. 

Within  the  statute  making  husband  and 
wife  competent  witnesses  In  all  cases,  ex- 
cept that  In  divorce  on  account  of  adultery 
neither  shall  be  competent  or  compellable  to 
give  evidence  for  or  "against"  the  other,  a 
wife,  when  accused  of  adultery  In  divorce 
proceedings  against  her,  by  denying  her  guilt 
does  not  give  evidence  against  the  husband 
merely  because  it  tends  to  defeat  his  action. 
Broom  v.  Broom.  41  S.  E.  673,  674,  130  N.  C. 
562. 

Code  1873,  {  3641,  providing  that  neither 
husband  nor  wife  shall  In  any  case  be  a  wit- 
ness against  the  other,  except  in  a  criminal 
proceeding  for  a  "crime  committed  by  one 
against  the  other,"  etc..  Is  not  confined  to 
crimes  committed  against  the  person,  but 
would  include  incest  committed  by  the  hus- 
band with  the  wife's  sister.    State  v.  Cham- 
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ben,  53  N.  W.  1090,  1091,  87  Iowa,  1»  48 
Am.  St  Rep.  349. 

Contact  implied. 

**Agaln8t,"  as  used  In  an  indictment 
charging  that  the  defendant  did  make  and 
assault  at  and  "against"  the  said  B.,  and  did 
shoot  a  certain  pistol,  with  Intent,  etc.,  was 
to  be  construed  in  its  usual  acceptation,  in 
which  it  means  to  push  or  run  against  and 
coming  in  contact  or  collision,  and  the  indict- 
ment was  sufficient  to  charge  an  assault  and 
battery.    State  t.  Prather,  54  Ind.  63,  64. 

The  word  "against**  does  not  always  im- 
port physical  contact,  so  the  word  "against,** 
as  used  in  a  declaration  alleging  that  detend- 
ant  negligently  drove  its  locomotive  upon  and 
**against"  plaintiff  and  his  horse  and  wagon, 
in  which  he  was  then  driving,  does  not  neces- 
sarily import  a  physical  contact,  and  there- 
fore there  is  no  variance  between  the  declara- 
tion and  the  proof  showing  that  the  train  ran 
at  a  high  rate  of  speed  very  dose  to  the 
horse  and  wagon,  thereby  frightening  the 
horse,  though  not  actually  striking  either  the 
horse  or  the  wagon.  Beyel  v.  Newport  News 
&  M.  v.  R.  Co.,  34  W.  Ya.  538»  546,  12  S.  E. 
532. 

Am  without  oonsent. 

A  will  providing  that.  If  the  testator's 
daughter  should  marry  "against"  the  consent 
of  the  testator's  executors  and  her  mother, 
she  should  receive  but  $5,000,  does  not  mean 
that  the  condition  in  the  will  could  be  brok- 
en only  where  there  was  an  affirmative  pro- 
hibition of  the  marriage  before  it  took  place, 
since  such  a  construction  would  permit  a 
clandestine  or  secret  marriage  to  be  con- 
tracted without  involving  a  forfeiture,  and 
the  word  must  be  read  in  the  sense  of  "with- 
out," and  a  marriage  without  the  consent  of 
either  the  executor  or  the  devisee's  mother 
was  a  breach  of  the  condition.  Hogan  v. 
Curtin,  88  N.  Y.  162,  169,  42  Am.  Bep.  244. 

AGAIKST  EVIDENCE. 

A  finding  which  negatives  the  existence 
of  a  fact  admitted  by  the  pleadings  is  a 
finding  "against  evidence.*'  and  the  judgment 
rendered  thereon  is  erroneous.  Sllvey  v. 
Neary,  69  GaL  97,  9& 

A  ruling  that  the  verdict  la  "against  the 
eyidence"  amounts  to  a  decision  that  the 
verdict  la  against  the  weight  of  evidence. 
Laclede  Power  Co.  v.  Nash-Smith  Tea  Co., 
68  S.  W.  27,  28.  95  Mo.  App.  412  (citing  Parker 
V.  Casshigham,  130  Mo.  348,  32  S.  W.  487). 

In  the  statement  by  a  trial  judge  In 
setting  aside  a  verdict  as  "against  the  evi- 
dence," where  the  verdict  was  in  favor  of 
the  party  who  sought  to  have  it  set  aside, 
the  phrase  "against  the  evidence"  can  have 
no  other  meaning  than  that  the  verdict 
was  not  sufficiently  large  in  the  opinion  of 


the  court    Jenkins  v.  Hankina.  41  S.  W.  102d, 
1029,  98  Tenn.  545. 

A  finding  against  evidence  is  one  which 
cannot  be  supported  by  the  evidence  approv- 
ed or  admitted;  in  other  words,  a  finding 
that  is  so  palpably  in  confilct  with  the  proof 
that  the  conclusion  stated  in  the  finding 
could  not  have  been  arrived  at  by  properly 
construing  the  evidence  in  any  light  in  which 
it  might  be  viewed.  Harris  y.  Harris,  69 
Cal.  620,  621. 

The  phrase  "against  and  contrary,**  as 
used  in  a  motion  for  new  trial  because  the 
finding  of  the  court  is  against  and  contrary 
to  the  weight  of  the  evidence  and  the  law  of 
the  case,  challenges  the  sufficiency  of  the 
evidence  to  sustain  the  decision.  Adams  v. 
Smith  (Wyo.)  70  Pac  1043. 

AOAIN8T  HEB  WHX. 

"Against  her  will/'  as  used  In  an  Indict- 
ment charging  rape,  is  equivalent  to  an  alle- 
gation that  the  act  was  committed  without 
the  prosecutrix's  consent  State  t.  Gaul,  50 
Conn.  578,  579. 

(Jen.  St  art  4,  c  29,  S  9,  providing  that 
whoever  shall  unlawfully  take  or  detain  any 
woman  "against  her  will,'*  with  intent  to 
have  carnal  knowledge  with  her,  shall  be 
guilty  of  a  felony,  should  be  construed  to 
include  the  taking  and  detaining  of  a  woman 
who  was  asleep  and  incapable  of  exercising 
her  will  at  the  time.  Malone  v.  Common- 
wealth, 15  S.  W.  856,  91  Ky.  307. 

An  act  is  against  the  will  where  it  is  not 
approved  by  the  will,  or  the  will  did  not  con- 
cur with  the  act  In  all  cases  where  there 
is  no  sensibility  or  consciousness  or  freedom 
of  the  will,  the  act  is  said  to  be  against  the 
will.  It  may  be  that  in  a  similar  sense  the 
word  "consent"  has  sometimes  been  unguard- 
edly used,  in  cases  where  the  will  has  been 
overcome  by  fear  of  personal  violence  and 
has  no  power  of  action  whatever  and  no  pow- 
er to  oppose  or  dissent  as  passive  consent 
and  not  dissenting  as  consenting.  To  *'wiir' 
or  "consent"  is  an  operation  of  the  mind, 
and  implies  positive  mental  action,  and  when 
these  words  are  used  as  the  ground  of  re- 
sponsibility for  any  given  act  their  meaning 
is  the  same.  Consenting  is  to  be  willing,  as 
a  condition  of  the  mind.  In  the  law,  and  in 
defining  crime  the  terms  "against  the  will'* 
and  "without  consent"  are  used  convertlbly. 
When  the  mind  is  subjugated  as  well  as  the 
body,  so  that  the  power  of  volition  and  mental 
capacity  to  either  consent  or  dissent  is  gone, 
then  the  act  is  against  the  will,  and  so  also 
it  may  be  said  to  be  without  consent  Whit- 
taker  V.  State,  7  N.  W.  431,  432,  50  Wis.  521, 
36  Am.  Dec.  856. 

"Against  her  will,*'  as  used  in  Gen.  St 
c.  160,  S  26,  defining  rape  to  be  the  ravishing 
and  carnally  knowing  a  woman  by  force 
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and  ''against  her  will,"  should  be  construed 
as  synonymous  with  the  phrase  '^without  her 
consent/'  meaning  the  enforcement  of  a  wo- 
man without  her  consent;  and  hence  a  man 
who  had  carnal  intercourse  with  a  woman 
without  her  consent  when,  as  he  knew,  she 
was  drunk,  and  wholly  insensible,  so  as  to 
be  incapable  of  consenting,  and  with  such 
force  as  was  necessary  to  accomplish  the 
purpose,  was  guilty  of  rape.  Commonwealth 
y.  Burke,  105  Mass.  376,  377,  7  Am.  Rep. 
531. 

''Against  her  will,'*  as  used  in  Gen.  St 
c.  29,  art  '4,  {  0,  providing  that  whoever 
shall  unlawfully  take  or  detain  any  woman 
"against  her  will,"  etc.,  "shaU  be  punished,*' 
etc.,  when  applied  to  the  case  of  an  insane 
woman,  includes  "any  act  done  toward  the 
alleged  victim  by  the  defendant,  other  than 
acts  of  kindness,  courtesy,  or  friendship." 
Higgins  V.  Commonwealth,  21  S.  W.  231,  94 
Ky.  54. 

2  Rev.  St  p.  664,  |  25,  prescribing  a 
punishment  for  the  offense  of  taking  a  woman 
unlawfully,  "against  her  will,"  with  the  in- 
tent to  compel  her,  by  force,  menace,  or  du- 
ress, to  be  defiled,  means  that  the  person 
defiled  did  not  go  of  her  own  volition  with 
any  such  purpose,  and  that  she  did  not  will- 
fully assent  to  her  own  defilement,  and  im- 
ports a  case  where  a  person,  contrary  to  her 
will,  and  without  her  knowledge  of  the  pur- 
pose in  contemplation,  was  induced  to  go 
with  another  for  a  lawful  object  and  after- 
ward, in  accordance  with  the  original  intent 
and  by  force,  menace,  or  duress,  was  un- 
lawfully defiled.  It  means  that  the  person 
defiled  was  an  unwilling  victim  of  misrepre- 
sentation, fraud,  and  falsehood,  and  that  she 
in  no  way  assented  to  the  act;  and  hence, 
where  a  person  falsely  represented  to  the 
prosecutrix  that  he  had  procured  her  a  situa- 
tion as  a  servant  In  a  respectable  family,  and 
that  unsuspicious  of  the  object  he  had  in 
View,  and  relying  upon  his  statement  she 
was  induced  to  proceed  with  him  to  a  dis- 
reputable house,  the  crime  was  consummated 
against  her  wilL  Beyer  t«  State,  86  N.  Y. 
369,  373. 

ft 
AGAINST  LAW. 

The  statute  authorizing  a  new  trial  on 
the  ground  that  the  verdict  is  "against  law" 
does  not  intend  to  include  in  that  phrase  all 
or  any  other  of  the  several  distinct  and  sepa- 
rate grounds  of  the  motion  which  are  speci- 
fied in  the  act  but  presents  the  question 
whether  the  finding  of  the  Jury  is  in  accord 
with  the  law  embodied  in  the  Instruction. 
Drexel  v.  Daniels,  68  N.  W.  399,  49  Neb. 
99. 

A  verdict  in  disobedience  to  the  Instruc- 
tions of  the  court  upon  a  point  at  law  is  a 
verdict  "against  law."  Declez  v.  Save,  71 
Cal.  552,  563,  12  Pac.  722,  723;  Emerson  v. 
Santa  Clara  County,  40  Cal.  543,  546. 


The  words  "against  law,"  as  used  In  a 
notice  of  a  motion  to  set  aside  a  Judgment 
and  verdict  as  "against  law,"  are  too  vague 
to  mean  anything  more  than  that  they  were 
erroneous.  Carpenter  v.  San  Joaquin  Coun- 
ty, 19  Pac.  174,  175,  75  Cal.  596. 

Within  the  provisions  of  the  statute  that 
a  verdict  or  other  decision  of  facts  may  be 
set  aside  and  a  new  trial  granted  if  such 
verdict  or  decision  of  fact  is  "against  law," 
"against  law"  meant  if  error  of  law  be  com- 
mitted resulting  from  an  erroneous  decision 
of  fact  While  a  verdict  may  be  set  aside 
as  against  law,  a  new  trial  will  not  be 
granted  on  the  ground  that  a  Judgment  is 
against  law.  Froman  v.  Patterson,  24  Pac 
692,*  694,  10  Mont  107. 

Where  it  appears  that  the  Jury  must  ei- 
ther have  disregarded  the  law  as  given  in  the 
instructions,  or  else  must  have  found  a  fact 
wholly  contrary  to  the  evidence,  the  verdict 
was  "against  law."  Sweeney  v.  Central  Pac. 
R.  Co.,  57  Cal.  15,  18. 

AGAINST  THE  PEACE. 

An  allegation  in  a  criminal  complaint 
that  the  acts  are  against  the  peace  and  con- 
trary to  the  statute  is  equivalent  to  an  alle- 
gation that  the  act  was  unlawfully  or  mali- 
ciously done.  State  v.  Tibbetta,  29  Atl.  979, 
86  Me.  189. 

AGAINST  THE  STATTTTB. 

The  office  of  the  words  "against  the  stat- 
ute," as  used  in  indictments,  is  to  show  that 
the  offense  is  statutory,  and  will  be  read  as 
a  part  of  the  charge,  if  the  charge  without 
them  would  not  set  forth  the  offense  with 
completeness.  State  v.  Murphy,  10  Atl.  586, 
589,  15  R.  I.  543. 

AGAINST  US. 

See  "Us." 

AGE. 

See  "Pull  Age";  "Lawful  Age.** 

AGE  OF  CONSENT. 

"Age  of  legal  consent"  within  the  mean- 
ing of  the  statute  providing  for  the  annul- 
ment of  a  marriage  when  either  party  had 
not  at  the  time  of  the  marriage  attained  the 
age  of  legal  consent,  was  construed  to  mean 
the  age  of  legal  consent  according  to  the 
!  common-law  definition  of  the  term,  and  not 
I  the  ase  of  consent  established  by  a  statute 
.  increasing  the  age  of  consent,  in  cases  of  un- 
I  lawful  carnal  knowledge,  to  14  years,  there 
I  being  no  difficulty  in  believing  that  the  Leg- 
islature intended  to  guard  a  female  child 
from  carnal  knowledge  for  a  time  after  she 
was  capable  of  contracting  a  marriage.  EHsh> 
cr  v.  Bernard,  27  AtL  316,  817,  65  Vt  663. 
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•*Mr.  Webster  defines  *age<r  as  follows: 
*OId;  having  lived  long;  having  lived  almost 
the  usual  time  allotted  to  that  species  of 
being.'  Therefore  the  term  does  not  char- 
acterize a  person  only  37  years  of  age."  Hall 
y.  State,  16  Tex.  App.  6,  11,  49  Am.  Bep.  824. 

While  the  term  "aged"  as  applied  to  hu- 
man beings  is  not  for  all  purposes  susceptible 
to  precise  definition,  and  while  it  is  not  prac- 
ticable to  arbitrarily  fix  a  period  of  life  at 
which  the  condition  of  being  aged  may  be 
said  to  have  certainly  begun,  a  man  of  66 
years  is  entitled  to  an  exemption  of  his 
property  under  Civ.  Code,  S  6012,  allowing 
this  right  to  every  aged  or  infirm  person,  and 
this  though  the  applicant  may  be  a  hale  and 
hearty  man.  Allen  v.  Pearce,  28  S.  B.  859, 
860,  101  6a.  816,  89  L.  B.  A.  710,  66  Am. 
St.  Rep.  806w 

AGENCY. 

See  "Actual  Agency";  ''Commercial 
Agency";  "Contract  of  Agency";  "Ex- 
clusive Agency";  "Intervening  Agen- 
cy"; "Mercantile  Agency";  "Ostensibk 
Agency";    "Special  Agency  or  Agent.' 

An  "agency"  is  created  by  contract,  ex- 
press or  implied.  It  "is  a  legal  relation  by 
virtue  of  which  one  party  (the  agent)  is  em- 
ployed and  authorized  to  represent  and  act 
for  the  other  (the  principal)  in  business  deal- 
ings with  third  persons.  The  distinguishing 
features  of  the  agent  are  his  representative 
character  and  his  derivative  authority." 
Sternaman  v.  Metropolitan  Life  Ins.  Co.,  62 
X.  E.  763.  765,  170  N.  T.  13,  67  L.  R.  A.  318, 
88  Am.  St.  Rep.  626. 

"Agency"  is  the  relation,  created  either 
by  express  or  implied  contract  or  by  law, 
whereby  one  party  sui  j^uris,  called  the  prin- 
cipal, constituent,  or  employer,  delegates  the 
transaction  of  some  lawful  business  with 
more  or  less  discretionary  power  to  another 
party,  called  the  agent,  attorney,  proxy,  or 
delegate,  who  undertakes  to  manage  the  af- 
fairs and  render  to  him  an  account  thereof. 
State  T.  Hubbard,  61  Pac.  290,  202,  68  Kan. 
797,  39^  L.  R.  A.  860. 

"Agency,"  in  its  prima  facie  sense,  im- 
plies the  relationship  of  principal  and  agent 
but  is  often  used  in  commercial  matters 
where  the  relationship  is  that  of  vendor  and 
purchaser.  Robinson  v.  Easton,  Eldridge  & 
Co..  28  Pac.  796,  797,  93  Cal.  80,  27  Am.  SL 
Rep.  167. 

A  contract  of  partnership  is  a  contract 
of  agency,  and  it  differs  from  a  pure  agency 
only  in  this:  that  in  a  pure  agency  the  agent 
binds  his  principal  only;  in  a  partnership 
ail  of  the  principals  or  partners  are  bound, 
which,  of  course,  includes  the  actor.  Per- 
son V.  Carter,  7  N.  0.  321.  :{:!4. 


"Agency,"  in  its  legal  sense,  always  Im- 
ports commercial  dealings  between  parties 
through  the  medium  of  another.  An  agent 
negotiates  with  tiiird  parties  in  commercial 
matters  for  another,  while  the  word  "serv- 
ant" relates  more  to  matters  of  manual  or 
mechanical  execution.  Kingan  &  Co.  v.  Sil- 
vers, 87  N.  B.  413,  416,  13  Ind.  App.  80. 

It  is  laid  down  as  an  universal  princi- 
ple that,  whether  the  agency  be  of  a  special 
or  general  nature,  it  includes,  unless  the  in- 
ference is  expressly  excluded  by  other  cir- 
cumstances, all  the  usual  modes  and  means 
of  accomplishing  the  end  and  objects  of  the 
agency.  Story,  Ag.  {  86.  And,  if  the  agency 
arises  by  implication  from  numerous  acts 
done  by  the  agent  with  the  tacit  consent  or 
acquiescence  of  the  principal,  it  is  deemed 
to  be  limited  to  acts  of  a  like  nature.  Mich- 
igan Southern  &  N.  I.  R.  Co.  v.  Day,  20  ni. 
376,  378,  71  Am.  Dec.  278  (dUng  Story,  Ag. 
i  87;  Paley,  Ag.  209,  210). 

In  all  agencies  there  is  a  relation  of  trust 
and  confidence  by  reason  of  which  the  legal: 
right  to  discontinue  that  relationship  is  more 
strongly  implied,  and  any  stipulation  pro- 
viding for  its  continuance  must  be  the  more 
clearly  stated;  and  where  plaintiff  con- 
tracted to  sell  and  to  continue  to  sell  de- 
fendant a  certain  variety  of  wine  at  a  cer- 
tain price,  and  that  defendant  should  have 
the  sole  agency  for  such  wine  in  the  town 
where  he  was  located,  the  contract  was  one 
of  purchase  and  sale,  and  did  not  create  the 
relation  of  principal  and  agent.  Roosevelt  v. 
Nusbaum,  77  N.  Y.  Supp.  457,  459,  75  App. 
Div.  117. 

The  term  "agency,"  in  an  ordinance  in*- 
posing  a  license  on  every  insurance  agency 
doing  business  in  the  state,  or  any  insur- 
ance company  or  companies  not  therein  lo-' 
cated,  for  each  and  every  company  repre- 
sented by  the  agent,  the  sum  of  $10,  is  to 
be  construed  as  fixing  the  license  on  the 
agent  and  not  the  companies  represented  by 
him,  and  they  enter  into  the  question  only 
as  an  element  of  calculation,  and  measure 
the  license  to  be  paid  by  the  agency.  The 
ordinance  is  invalid  for  the  reason  that  such 
a  rule  violates  the  rule  of  equality  and  uni- 
formity. City  of  New  Orleans  v.  Rhenish 
Westphalian  Lloyds,  31  La.  Ann.  781,  784. 

As  place  of  business. 

The  word  "agency,"  according  to  its 
strict  legal  signification,  refers  to  the  rela- 
tion existing  between  the  principal  and 
agent,  and  which  is  created  by  the  contract 
entered  into  between  them.  In  this  sense  >^ 
applies  rather  to  the  person  occupying  the 
position  of  agent  than  to  the  place  at  which 
the  business  of  the  company  is  transacted 
by  the  agent.  There  is  another  sense,  how- 
ever, in  which  the  word  "agency"  is  em- 
ployed colloquially,  and  in  this  sense  It  des- 
ignates the  place  at  which  the  business  of 
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tbe  company  1b  to  be  transacted  by  the 
agent  And  in  this  latter  sense  the  word 
"agency"  is  used  by  the  statute  which  pro- 
vides that  suit  against  insurance  companies 
may  be  brought  in  any  county  where  such 
insurance  company  may  have  an  agency  or 
place  of  doing  business.  Atlanta  Ace  Ass'n 
V.  Bragg,  29  S.  B.  706,  707,  102  Ga.  74a 

The  word  "agency"  in  a  statute  author- 
izing suit  against  a  company  in  any  county 
where  such  company  may  have  an  *'agency" 
or  place  of  business,  is  Intended  to  designate 
a  place  at  which  the  company's  business  was 
transacted  by  an  agent  Thus,  an  allega- 
tion that  defendant  had  an  office  in  the 
county,  and  had  also  an  agent  in  the  county, 
and  was  doing  business  therein,  Is  sufficient 
allegation  that  it  had  an  agency  in  the  coun- 
ty. Western  Union  Telegraph  Co.  v.  Bailey, 
42  S.  B.  89,  90,  115  6a.  725.  61  L.  B.  A.  933. 

In  treatmemt  of  disease* 

In   construing   the    word   "agency"    as 
used  In  62  Ohio  Laws,  p.  44,  which  forbids 
the  prescribing  of  any  drug  or  medicine  or 
other  agency  for  the  treatment  of  diseases 
by  a  person  who  has  not  received  a  certifi- 
cate of  qualification,  its  meaning  must  be 
limited  by  that  of  the  associate  words  "drugs 
and  medicine,"  and  it  does  not  include  the 
system  of  rubbing  and  kneading  the  body,  I 
commonly  known  as  "osteopathy,"  for  the 
treatment    cure,    and    relief    of    diseases.  I 
State  V.  liffring,  55  N.  B.  168,  169,  61  Ohio  i 
St  39,  46  L.  R.  A.  334,  76  Am.  St  Bep.  358.  ; 

! 
I 

AOENGT  COUPLED  WITH  AN  INTER-  ! 
EST.  I 

To  constitute  an  "agency  coupled  with  | 
an  interest"  both  agency  and  interest  must 
*  be  derived  from  the  same  source.    Black  y. 
Harsha,  54  Pac.  21,  7  Kan.  App.  794. 

The  word  "Interest,"  as  used  in  the 
statement  of  the  rule  that  in  order  to  ren- 
der an  agent's  authority  Irrevocable,  it  must 
be  coupled  with  an  interest,  signifies  the 
interest  in  the  thing  Itself  on  which  the  au- 
thority is  to  be  exercised,  and  not  merely 
an  Interest  in  that  which  is  to  be  produced 
by  the  exercise  of  the  authority.  Attrlll  v. 
Patterson,  58  Md.  226,  250. 

AGENCY  OF  NECESSITY. 

The  law  is  well  settled  that  a  wife  is 
entitled  to  procure  what  is  reasonably  nec- 
essary for  her  support  and  maintenance  on 
her  husband's  credit,  when  be  fails  to  make 
proper  provision  for  her  necessities.  Al- 
though the  wife  is  sometimes  described  as 
his  agent  for  that  purpose,  such  a  char- 
acterization is  apt  to  be  misleading,  as  the 
power  is  not  only  in  no  wise  dependerit  up- 
on the  authority  of  the  husband,  but  in  a 
proper  case,  may  be  exercised  against  his 
consent  and  in  spite  of  his  protest    Hence 


it  has  been  called  an  "agency  of  necessity," 
and  the  husband  is  said  to  be  estopped  from 
disputing  it  by  reason  of  bis  misconduct  in 
failing  to  perform  his  legal  obligation. 
Bostwick  V.  Brower,  49  N.  Y.  Supp.  1046, 
1047,  22  Misc.  Rep.  709. 

AGENT. 

See  "Business  Agent";  ^'Commercial 
Agent  or  Broker";  "Bmlgrant  Agent"; 
••riscal  Agent";  "General  Agency  or 
Agent";  "Inferior  Agents";  "Innocent 
Agent";  "Local  Agent";  "Managing 
Agent";  "Mercantile  Agent";  "Partic- 
ular Agent";  "Permanent  Agents"; 
"Real  Estate  Broker";  "Rental  Agent"; 
"Soliciting  Agent";  "Special  Agency 
or  Agent";  "State  Agent";  "Station 
Agent";  "Universal  Agent";  -Vice 
Commercial  Agent" 

Agent  or  otherwise,  see  "OtherwlBe." 

The  term  "agent"  is  one  of  wide  signifl- 
catlon.  It  is  defined  to  be  one  who  acts  for 
another  by  authority  from  him  (Webst  Int 
Diet);  one  who  imdertakes  to  transact  some 
business  or  manage  some  affair  for  another 
by  authority  and  on  account  of  the  latter, 
and  to  render  an  account  of  it  The  term 
"agent"  may  therefore  be  said  to  apply  to 
any  one  who  by  authority  performs  an  act 
for  another.  Wynegar  v.  State,  62  N.  B.  38, 
39,  157  Ind.  577;  Metzger  v.  Huntington,  37 
N.  B.  1084,  1088,  39  N.  a  235,  236,  139  Ind. 
501;  Nichols  v.  State,  63  N.  B.  783,  78<  28 
Ind.  App.  674.  An  "agent"  is  a  person  au- 
thorized by  another  to  act  for  him.  Barr  v. 
Rader  (Or.)  49  Pac.  962,  963,  31  Or.  225;  Nor- 
folk &  W.  R.  Co.  V.  Oottrell,  3  S.  B.  123,  125, 
83  Va.  512.  The  term  "agent,"  as  used  in 
Code,  S  3143,  which  provides  for  the  punish- 
ment of  any  "agent"  of  any  private  person 
who  embezzles  or  fraudulently  converts  to 
his  own  use  any  property  of  another  which 
comes  into  his  possession  by  virtue  of  his 
employment,  means  "one  who  is  authorized 
to  act  for  another;  a  substitute;  a  deputy;  a 
factor."    Hinderer  v.  State,  38  Ala.  415,  419. 

An  agent  is  a  person  duly  authorized  to 
act  on  behalf  of  another,  or  one  whose  unau- 
thorized act  has  been  duly  ratified.  Flesh  v. 
Lindsay,  21  S.  W.  907,  911,  115  Mo.  1,  37  Am. 
St  Rep.  374. 

An  agent  is  one  who  has  been  Intrusted 
with  the  business  of  another.  Wilson  v,  Me- 
ne-chas,  20  Pac.  468,  469,  40  Kan.  648. 

St  52  Geo.  Ill,  c.  63,  for  preventing  the 
embezzlement  of  securities  by  agents,  only  In- 
cludes persons  to  whom  such  securities  are 
Intrusted  in  the  exercise  of  their  functions  or 
business.    Rex  v.  Prince,  2  Car.  &  P.  517,  519. 

The  term  "agents"  in  a  general  sense 
applies  to  persons  in  the  service  of  anotbei, 
but  in  a  legal  sense  an  agent  is  one  who 
stands  In  the  place  of  his  principal  and  is 
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Mb  representatlye.    Tnmer  r.  Gross,  IB  8.  W. 
57a.  579,  83  Tex.  218.  15  L.  B.  A.  282. 

The  agent  ia  the  representatlYa  of  the 
principal  In  the  transaction  of  business  em- 
braced within  his  agency.  Whatever  he  does 
lawfully  in  a  transaction  of  that  business  is 
the  act  of  the  principal.  First  Nat  Bank  of 
Portland  v.  Linn  Ck)unty  Nat  Bank,  47  Pac. 
614,  615,  SO  Or.  296;  Zelgler  Y.  Common- 
wealth (Pa.)  14  Ati.  237,  239. 

The  term  ^'agent,"  In  general,  designates 
those  employments  where  the  persons  exer- 
cising them  are  not  under  the  immediate  con- 
trol of  a  superior.  State  t.  Sarlls,  84  N.  B. 
1129,  1130,  135  Ind.  195. 

An  agent  Is  a  person  appointed  to  act  for 
another  in  the  transaction  of  some  lawful 
business,  and,  in  general,  the  power  confer- 
red upon  an  agent  is  based  upon  special  con- 
fidence or  trust  reposed  in  the  agent,  and 
such  power,  in  the  absence  of  authority,  ex- 
press or  implied,  cannot  be  redelegated  by 
the  agent  so  as  to  bind  the  principal.  Wil- 
liams V.  Moore,  58  S.  W.  953,  954,  24  Tex. 
Clr.  App.  402. 

"The  term  'agenf  is  one  of  very  wide  ap- 
plication, and  includes  a  great  many  classes 
of  persons,  to  which  distinctive  appellations 
are  given,  as  'factors,*  'brokers,*  'attorneys^' 
'cashiers  of  banks,'  'clerks,'  'consignees,*  etc.** 
Norfolk  &  W.  R.  Co.  v.  Cottrell,  8  S^  B.  123, 
125,  83  Va.  512;  Porter  v.  Hermann,  8  Cal. 
619,  624. 

An  "agent**  is  one  who  represents  anoth- 
er, called  the  "principal,"  in  dealings  with 
third  persona  Such  representation  is  called 
"agency."  Rev.  Codes  N.  D.  1899,  {  4303; 
Civ.  Code  S.  D.  1908,  {  1656;  Civ.  Code  Mont 
1895,  I  3070;  Civ.  Code  Cal.  1903,  {  2295. 

The  word  "agent,"  as  employed  In  the 
provision  relating  to  the  service  of  process 
on  the  agent  of  certain  corporations,  shall  be 
construed  to  include  a  telegraph  operator, 
telephone  operator,  depot  or  station  agent  of 
a  railway  company,  and  toll  gatherer  of  a 
canal  or  turnpike  company.  Code  Va.  1887,  8 
3227. 

The  term  "agent**  or  "agents,**  used  in 
the  title  relating  to  Insurance,  shall  Include 
an  acknowledged  agent  or  surveyor,  and  any 
person  who  shall  in  any  manner  aid  in  trans- 
acting the  business  of  an  insurance  company. 
Gen.  St  Conn.  1902,  8  3620. 

The  term  "agent**  or  "agents,"  as  used  in 
a  provision  of  the  title  relating  to  insurance, 
requiring  every  agent  of  any  insurance  com- 
pany to  publish  in  all  advertisements  of  his 
agency  the  location  of  the  company,  includes 
an  acknowledged  agent  or  surveyor,  or  any 
other  person  or  persons  who  shall  in  any 
manner,  directly  or  indirectly,  transact  or 
aid  in  transacting,  the  insurance  business  of 


any  insurance  company  not  Incorporated  by 
the  laws  of  this  territory.  Cootp.  Laws  N. 
M.  1897,  i  2120. 

llie  term  "agent"  as  used  in  the  act  re- 
lating to  mines,  is  defined  to  mean  any  per- 
8on«  other  than  the  owner  thereof,  having 
the  care  and  management  of  any  coal  mine, 
or  any  part  thereof,  and.  In  case  the  mine  la 
owned  or  occupied  by  a  corporation,  then  any 
of  its  officers  shall  be  deemed  its  agent 
Homer's  Rev.  St  Ind.  1901,  i  5463. 

Bvery  person  who  shall  receive  or  trans- 
mit applications  for  suretyship,  or  receive 
for  delivery  bonds  founded  on  applications 
forwarded  from  the  state,  or  otherwise  pro- 
cure suretyship  to  be  effected  by  such  com- 
pany upon  the  bonds  of,  or  the  bonds  given  to, 
persons  or  corporations  in  the  state,  shall  be 
deemed  an  agent  of  such  company.  Gen.  St 
Conn.  1902,  f  3646. 

Any  person  who  shall,  directly  or  indi- 
rectly, receive  or  transfer  money  or  other 
valuable  things  to  or  for  the  use  of  foreign 
corporations,  or  who  shall  in  any  manner 
make,  or  cause  to  be  made,  any  contract  or 
transact  any  business,  for  or  on  account  of 
any  such  foreign  corporation,  shall  be  deem- 
ed an  agent  of  such  corporation.  Homer's 
Bev.  St  Ind.  1901,  i  3026. 

An  allegation  that  one  is  an  agent  In  a 
prosecution  under  Bums*  Rev.  St  1901,  8 
2171,  making  it  criminal  to  act  as  "agent"  for 
any  lottery  scheme  or  gift  enterprise,  is  prop- 
er as  an  allegation  of  fact,  and  is  not  a  mere 
conclusion.  Nichols  v.  State,  63  N.  B.  783, 
784,  28  Ind.  App.  674. 

The  word  "agent,**  following  the  name  of 
one  who  has  signed  a  contract  is  prima  facie 
descriptive  only,  and  does  not  tend  to  show 
that  the  contract  was  executed  in  such  ca- 
pacity. Peterson  v.  Homan,  44  Minn.  166,  46 
N.  W.  303,  304,  20  Am.  St  Rep.  564. 

The  word  "agent,"  as  used  in  the  Dela- 
ware insurance  act  (Act  March  24,  1879,  8  1, 
as  amended  by  Act  March  17,  1881),  provid- 
ing that  the  Insurance  Commissioner  shall 
not  be  a  director,  officer  or  "agent**  of,  or  di- 
rectly or  indirectly  interested  in,  any  insur- 
ance company,  except  as  an  insured,  creates 
a  legal  inability  in  one,  while  holding  the  of- 
fice of  Insurance  Commissioner,  to  be  or  act 
as  the  agent  of  any  insurance  company  of 
another  state  for  the  receipt  of  service  of 
process  in  Delaware,  as  required  by  section 
7  of  said  insurance  act,  which  prohibits  any 
insurance  company  from  doing  business  with- 
in the  state  of  Delaware  without  first  having 
obtained  authority  therefor,  and  without  hav- 
ing filed  a  certificate  containing  the  name 
and  residence  of  some  person  or  "agent" 
within  the  state  upon  whom  service  of  pro- 
cess may  be  made.  Bquitable  Life  Assux; 
Soc.  V.  Fowler  (U.  &)  125  Fed.  88,  90. 
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Am  MtinK  In  fldnoiaxr  eapaoity* 

See  "Fiduciary  Capacity  or  Character." 

Advertisiiic  lolioitor. 

An  employd  who  is  sent  into  the  state  as 
traveling  solicitor  of  ad verti semen ts»  whose 
only  authority  is  to  take  orders  at  rates  dic- 
tated by  the  home  company,  and  for  space, 
subject  to  the  approval  of  the  home  compa- 
ny, and  without  authority  to  make  definite 
contracts.  Is  not  an  ''agent,"  within  the 
meaning  of  the  Minnesota  statutes,  upon 
whom  service  of  process  is  binding  upon  the 
corporation.  Boardman  v.  S.  S.  McClure  Co. 
<U.  S.)  123  Fed.  614,  616. 

As  asenoy  oonpled  pritli  interest. 

The  word  "agent,'*  as  used  in  Civ.  Code, 
1 3038,  providing  that  an  "agent"  having  pos- 
session, actual  or  constructive,  of  the  prop- 
erty of  his  principal,  has  a  right  of  action 
for  any  Interference  with  that  possession  by 
third  persons,  will  be  held  to  mean  an  agent 
who  has  a  special  interest  or  property  in  the 
chattel.  Mitchell  v.  Georgia  &  A.  Ry.,  36  S. 
B.  971,  975,  111  Ga.  760,  51  L.  R.  A.  622. 

Attomejr  at  law. 

The  term  "agent,"  as  used  in  Pasch.  Dig. 
arts.  2421-2423,  limiting  the  embezzlement  of 
property  by  private  persons  to  any  clerk  or 
"agent"  of  any  private  person  or  partnership, 
or  any  assignee  or  bailee  of  money  or  proper- 
ty, factor,  or  commission  merchant,  or  car- 
rier, cannot  be  construed  to  include  one  em- 
ployed as  an  agent  or  attorney  at  law,  who, 
while  so  employed,  received  and  took  posses- 
sion of  certain  money  which  he  embezzled, 
for  he  was  only  such  an  agent  as  an  attorney 
at  law  may  be;  but  it  means  one  who  la  an 
agent  in  fact  State  v.  McLane,  43  Tex.  404, 
405. 

The  word  "agent,"  as  used  In  How.  Ann. 
St  Mich.  S  9151,  authorizing  the  punishment 
of  any  agent  for  embezzlement,  will  be  con- 
strued to  Include  attorneys  at  law.  In  re 
Converse  (U.  S.)  42  Fed.  217,  219;  People  v. 
Converse.  42  N.  W.  70,  71,  74  Mich.  478.  16 
Am.  St  Rep.  648. 

Wag.  St  p.  734,  I  87,  forbids,  a  superin- 
tendent of  insurance  of  the  state  to  employ 
in  any  capacity  any  agent  or  employ^  of  any 
insurance  company.  Held,  that  the  term 
"agent  or  employ^*'  applied  to  and  Included 
an  attorney  who  was  a  salaried  officer  of 
such  company.  In  re  Bowman,  7  Mo.  App. 
569. 

The  word  "agent,"  as  used  in  Const  art 
6,  9  24,  declaring  a  suitor  in  any  cause  in  any 
■court  of  the  state  shall  have  the  right  to 
prosecute  or  defend  either  in  his  own  person 
or  by  an  "agent"  or  attorney,  is  synonymous 
with  attorney  at  law.  Cobb  v.  Judge  of  Su- 
perior Court,  ti  N.  W.  809,  810,  43  Mich.  289. 


Attorney  in  f  aett 

"The  term  'agent*  Is  not  synonymous 
with  'attorney  In  fact'  All  attorneys  in  fact 
are  agents,  but  all  agents  are  not  necessari- 
ly attorneys  in  fact  'Agent'  is  the  general 
term,  which  includes  brokers,  factors,  con- 
signees, shipmasters,  and  all  other  classes  of 
agents.  By  'attorneys  in  fact*  are  meant  per- 
sons who  are  acting  under  a  special  power 
created  by  deed.  It  is  true,  in  loose  lan- 
guage, that  the  terms  are  applied  to  denote 
all  agents  employed  In  any  kind  of  business, 
except  attorneys  at  law,  but  In  legal  lan- 
guage they  denote  persons  having  special  au- 
thority by  deed."  Porter  v.  Hermann,  8  Cal. 
619,  624. 

BaUee. 

The  word  "agent,"  as  used  In  an  indict- 
ment charging  embezzlement  by  the  defend- 
ant as  "agent"  will  be  construed  to  include 
bailees,  and  the  Indictment  held  sufficient 
under  Pen.  Code,  §  507,  declaring  that  any 
bailee  fraudulently  converting  the  bailed 
property  shall  be  guilty  of  embezzlement 
People  y.  Johnson,  12  Pac  261,  262,  71  CaL 
884. 

Rev.  St  c.  126,  S  29,  providing  that  If  any 
"agent  or  servant"  of  any  private  person 
shall  embezzle  or  fraudulently  convert  to  his 
own  use  the  property  of  the  principal  which 
shall  have  come  to  his  possessi(Mi  or  be  under 
his  care  by  virtue  of  his  employment  is  to  be 
construed  as  only  Including  those  who  stood 
in  the  relation  of  an  agent  to  a  principal,  and 
cannot  be  construed  as  Including  a  case  of  a 
mechanic  or  manufacturer  to  whom'  articles 
are  sent  for  the  purpose  of  being  manufac- 
tured into  articles  for  use,  he  not  being  the 
"agent  or  servant"  of  the  person  sending  him 
the  materials  to  be  manufactured.  Common- 
wealth y.  Young,  75  Mass.  (9  Gray)  5,  6. 

Where  a  person  entered  a  saloon  kept  by 
defendant  and  requested  him  to  keep  money 
for  him  in  the  safe  until  a  following  day,  and 
defendant  appropriated  the  money  to  his  own 
use,  he  was  an  "agent"  of  such  person,  with- 
in Burns'  Rev.  St  1901,  |  2022,  declaring 
that  every  officer,  agent  or  employ^  who 
shall,  while  in-  such  employment  take  any 
money  belonging  to  the  person  in  whose  em- 
ployment said  agent  may  be,  shall  be  deem- 
ed guilty  of  embezzlement  Wynegar  T. 
Stajte,  62  N.  E.  88,  39,  157  Ind.  577. 

Bridge. 

Laws  1850,  c.  140,  {  44,  and  Laws  1854,  c 
282,  I  8,  making  a  railroad  company  which 
fails  to  fence  its  right  of  way  liable  for  any 
damages  done  by  its  engines  or  agents  to 
any  cattle,  horses,  etc.,  thereon,  construed  not 
to  Include  a  railroad  bridge  which  the  horses 
ran  into  and  injured  themselves.  Knight  v. 
New  York,  L.  B.  &  W.  B.  Co.,  1  N.  B.  108,. 
110,  99  N.  Y.  23. 
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A  "broker"  la  defined  as  an  agent  em- 
ployed to  make  bargains  and  contracts  be- 
t^reen  other  persona  in  matters  of  trade,  com- 
merce, or  navigation,  for  a  compensation 
commonly  called  "brokerage."  Story,  Ag. 
(8tb  Ed.)  %  28.  Every  broker  is  in  a  sense  an 
agent,  but  every  agent  is  not  a  broker.  There 
are,  however,  so  many  incidents  common  to 
both  relations  that  it  is  difficult  to  define  the 
precise  line  of  demarkation.  We  would  say 
the  idea  of  exclusiveness  enters  into  an  em- 
ployment of  agency,  while  in  respect  to  the 
broker  there  is  a  holding  out  of  one's  self 
generally  for  employment  in  matters  of 
trade,  commerce,  and  navigation.  It  is  the 
business  or  calling  of  acting  or  offering  to  act 
generally,  as  distinguished  from  isolated  em- 
ployment, not  induced  by  or  resulting  from  a 
geuei-al  business  or  calling.  In  determining 
whether  particular  facts  constitute  one  an 
"agent,"  strictly  so  called,  or  a  "broker,"  the 
circumstances  that  the  employments  are 
many  or  few  cannot  be  made  the  controlling 
test  Stratford  v.  City  Council  of  Montgom- 
ery, 20  South.  127,  128,  110  Ala.  619. 

The  word  "agent"  may  acquire  a  pe- 
culiar meaning  in  a  certain  business,  and, 
when  Its  construction  arises  in  connection 
with  su^^l  business  or  occupation,  it  is  to  be 
takeL  acci>rding  to  its  usage,  as  where  it 
W&8  proper  to  show  that  persons  selling 
p^anofe  of  a  particular  make  within  a  cer- 
tain territory  were  called  Id  such  trade 
"agente,*  although  they  bought  and  sold  on 
their  own  account  Whittemore  v.  Weiss,  33 
Mien    348,  351 

.  In  Comp.  Laws,  §  11,572,  providing  that 
whenever  money  shall  be  delivered  to  any 
person  as  agent,  with  written  instructions  as 
to  the  use  to  which  it  shall  be  applied,  and 
such  person  shall  intentionally  appropriate 
the  money  in  any  other  manner  than  as  di- 
rected, he  shall  be  guilty  of  a  felony,  the 
term  "agent*'  as  so  used  included  a  broker, 
and  Justified  his  conviction  for  misapplying 
money  deposited  with  him  to  be  used  in  the 
purchase  of  stock.  People  y.  Karste  (Mich.) 
m  N.  W.  1081,  1082. 

Clerk  or  oolleotor. 

Clerk  synonymous,  see  "Clerk.** 

Code  Civ.  Proc.  §  542,  siibd.  6,  declaring 
that  personal  property  not  capable  of  manual 
delivery  may  be  attached  by  leaving  a  copy 
of  the  writ  with  the  person  having  posses- 
sion of  the  property,  or  his  "agent,"  does  not 
embrace  a  clerk,  in  a  store  belonging  to  a 
mining  corporation,  who  has  charge  of  cer- 
tain funds,  keeps  the  pay  roll,  and  pays  the 
miners.  Blanc  v.  Paymaster  Min.  Co.,  30 
Pac.  765,  767,  95  Cal.  524,  20  Am.  St  Rep. 
149. 

A  bartender  is  the  agent  of  the  saloon 
keeper.  Zeigler  t.  Commonwealth  (Pa.)  14 
Ati.  237,  239. 


As  used  in  Rev.  St  I  1944,  providing 
that  any  "agent,"  clerk,  servant,  or  employ^ 
who  shall  appropriate  moneys  in  his  control 
belonging  to  his  employer  shall  be  guilty 
of  embezzlement,  includes  a  person  engaged 
in  making  collections  for  others  on  commis- 
sions, since  the  term  "agent"  designates 
those  employments  where  the  persons  exer- 
cising them  are  not  under  the  immediate 
control  of  a  superior.  State  v.  Sarlls,  34  N^ 
Q.  1129,  1130,  135  Ind.  195. 

Gontraotov. 

The  term  "agent,"  as  used  in  a  statute- 
giving  a  lien  for  all  debts  contracted  by  the 
master,  owner,  agent,  or  consignee  of  a  boat 
or  vessel  on  account  of  supplies  or  stores 
furnished,  is  construed  to  mean  only  a  per- 
son who  is  authorized  to  contract  on  behalf 
of  the  owners  of  the  boat  and  bin^  it  by  his 
agreements,  and  hence  cannot  be  construed 
to  include  a  ship  carpenter  who  contracts  to 
repair  a  boat  and  furnish  materials,  and  pur- 
chases the  lumber  with  which  to  make  the 
repairs  from  the  claimants  of  the  lien,  he 
having  no  authority  to  represent  the  owner 
of  the  vessel  in  the  purchasing  thereof. 
Childs  V.  The  Brunette,  19  Mo.  518,  520. 

The  term  "agent"  as  used  in  Code,  | 
1957,  providing  that  every  person  performing 
labor  upon  or  furnishing  materials  to  be  used 
in  the  construction  of  a  building  has  a  lien 
thereon,  whether  furnished  at  the  Instance 
of  the  owner  or  his  agent  and  that  for  the 
purpose  of  the  act  every  contractor,  etc., 
shall  be  held  to  be  the  owner's  agent,  "has 
an  accepted  legal  and  popular  meaning,  and 
makes  all  contracts,  notices,  and  knowledge 
of  the  main  contractor  that  of  the  owner 
himself.  It  makes  the  owner  privy  with 
both  contractor  and  subcontractor."  Spo- 
kane Mfg.  &  Lumber  Co.  v.  ^{cChesney,  21 
Pac.  196.  200,  1  Wa^h.  St  609. 

As  used  in  General  Railroad  Act,  Comp. 
Laws,  %  1987,  requiring  every  corporation 
formed  under  it  to  "erect  and  maintain 
fences,"  and  providing  that,  until  such  fences 
shall  be  duly  made,  the  corporation  and  their 
"agents"  shall  be  liable  for  all  damages 
which  shall  be  done  by  their  agents  or  en- 
gines, and  to  animals  thereon,  and  all  other 
damages  which  may  result  from  neglect  of 
such  corporation  to  erect  and  maintain 
fences,  should  be  construed  to  apply  to  a 
contractor  with  the  company  for  grading 
the  track.  He  "was  an  agent  within  the 
law  and  spirit  of  the  act"  It  was  evidently 
intended  to  embrace  under  the  term  "agents" 
every  one  in  the  employment  of  the  com- 
pany. The  word  is  to  be  taken  in  the  enlar- 
ged sense  to  include  those  who  exercise  the 
power  of  the  company  upon  or  over  the  road, 
as  well  as  those  acting  as  engineers  or  in 
any  other  subordinate  capacity,  and  who 
may  be  connected  with  the  commission  of 
the  injury.  Gardner  v.  Smith,  7  Mich.  410i. 
441.  74  Am.  Dec.  722. 
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One  in  eontrol  or  mftnagement  of  prop- 
erty. 

The  term  "agent,**  as  used  in  Code,  art 
3,  §  4,  providing  that  any  person  may  con- 
tract  with  any  "agent**  or  factor  Intrusted 
with  any  goods  for  the  purchase  thereof,  and 
may  receive  from  and  pay  for  the  same  to 
such  agent,  and  that  such  contract  and  pay- 
ment shall  be  good  against  the  owner  not- 
withstanding such  person  shall  have  notice 
that  the  person  making  the  contract  is  an 
agent  or  factor,  does  not  mean  a  mere  serv- 
ant or  caretaker,  or  one  who  has  possession 
of  goods  for  carriage,  safe  custody,  or  other- 
wise, but  one  whose  employment  corresponds 
to  that  of  some  known  kind  of  commercial 
agent,  such  as  a  factor.  Levi  v.  Booth,  68 
Md.  805,  817,  42  Am.  Rep.  832. 

In  9ev.  St  art  1040,  providing  that  per- 
sonal property  of  a  nonresident  who  has  an 
"agent**  residing  in  the  state  in  charge  of 
such  property  shall  be  assessed  in  the  dis- 
trict in  which  the  agent  resides,  the  word 
"agent**  means  one  who  has  charge  or  pos- 
session of  the  property  for  any  purpose,  and 
it  is  not  essential  that  he  should  be  a  gen- 
eral ogent  to  sell  the  property,  or  that  he 
should  have  authority  to  act  for  the  owner  in 
all  matters  relating  to  the  property,  but  the 
possession  or  care,  custody,  or  management 
of  the  property  by  another  is  sufficient  to 
sustain  the  tax.  City  of  Merrill  v.  P.  B. 
Champagne  Lumber  Co.,  48  N.  W.  658,  654, 
75  Wis.  142. 

A  company  which  has  in  its  posses&Aon 
notes  and  mortgages  executed  to  it,  and  by 
it  assigned  to  third  persons  under  assign- 
ments stipulating  that  the  notes  and  mort- 
gages shall  remain  with  it  for  safe-keeping 
and  collection,  and  that  it  shall  retain  all 
interest  in  excess  of  a  specified  per  cent 
as  compensation  for  Its  services,  is  an 
"agent**  within  Code  1897,  $  1320,  providing 
that  any  person  acting  as  agent  for  another, 
and  having  in  his  "possession  or  under  his 
control  or  management  any  money,  notes, 
credits,**  etc.,  of  such  other  person,  '"with  a 
view  to  investing  or  loaning  or  in  any  other 
manner  using  or  holding  the  same  for  pe- 
cuniary profit  for  himself  or  the  owner,** 
shall  list  the  same  for  taxation.  German 
Trust  Co.  V.  Board  of  Equalization  of  City 
of  Davenport  Tp.  (Iowa)  96  N.  W.  87& 

Debtor. 

Process  in  an  action  was  issued  and  serv- 
ed on  a  debtor  of  the  defendant,  and  on  no 
one  else.  To  serve  a  notice  on  a  man*8  debt- 
or is  no  notice  to  the  man  of  a  claim  against 
him.  The  debtor  is  in  no  sense  his  agent 
Martin  v.  Central  Vt  R.  Co.,  8  N.  Y.  Supp. 
82,  88,  84,  50  Hun,  847. 

As  employ^. 

See  "Employ 6.** 


Bnsineers  and  flromoii* 

The  word  "agent"  as  used  in  Rev.  Law% 
I  8412,  requiring  railroad  companies  to  main- 
tain sufficient  fences  and  cattle  guards^  and 
making  them  and  their  "agents**  responsible 
for  the  failure  to  do  so,  has  a  broad  mean- 
ing, and  was  entitled  to  embrace  such  serv- 
ants as  engineers  and  firemen,  and  is  not 
limited  to  those  who,  by  lease  or  other  con- 
tract stand  in  place  of  the  company,  and 
control  and  operate  the  road.  St  Johnsbury 
&  L.  C.  R.  Co.  V.  Hunt  7  AU.  277,  278,  59 
Vt  294;  Clement  v.  Canfleld,  28  Vt  (2  Wil- 
liams) 802,  804. 

Guardiaa  or  oommitteo. 

An  "agent"  is  one  who  has  been  intrust- 
ed with  the  business  of  another.  The  nat- 
ural guardian  of  a  minor  is,  for  the  purpose 
of  making  an  affidavit  in  replevin,  the 
*'agent**  of  such  minor.  Wilson  v.  Me-ne> 
chas,  20  Pac  468,  469,  40  Kan.  64a 

The  committee  of  a  lunatic  who  Is  a 
resident  in  the  same  county  with  the  lunatic 
cannot  be  regarded  as  his  agent  within  the 
meaning  of  1  Rev.  St  tit  2,  pt  1,  c  18,  art 
1,  {  5,  providing  that  personal  property  under 
the  control  of  persons  as  "agents,"  trustees, 
executors,  or  administrators,  must  be  assess- 
ed against  such  person,  since  the  term 
"agent"  as  used  in  the  statute,  applies  only 
to  one  whose  principal  is  not  a  resident  of 
the  state.  Boardman  v.  Tompkins  County 
Sup*rs,  85  N.  Y.  359,  362;  People  v.  Tax 
Com'rq,  3  N.  E.  85,  86^  100  N.  Y.  216. 

Implied  aKont. 

Under  statutes  authorizing  the  service 
of  process  on  "agents**  of  foreign  corpora- 
tions in  order  that  the  service  will  constitute 
due  process  of  law,  the  agent  must  be  one 
having  in  fact  a  representative  capacity  and 
a  derivative  authority.  Such  agent  must  be 
one  actually  appointed  and  representing  the 
corporation  as  a  matter  of  fact  and  not  one 
created  by  construction  or  implication  con- 
trary to  the  intention  of  the  parties.  Bilko- 
las  V.  Hiram  Walker  &  Sons»  76  N.  W.  36, 
73  Minn.  805. 

The  definition  of  an  "agent^  at  the  com- 
mon law,  as  quoted  in  Story,  Ag.  §  8,  Is: 
"An  attorney  is  he  who  is  appointed  to  do 
anything  in  the  place  of  another.'*  The  ap- 
pointment need  not  be  in  writing;  it  may 
be  Inferred  from  the  words  or  acts  of  the 
principal.  These  words  or  acts  must  how- 
ever, be  such  as  point  clearly  to  the  agent 
as  such.  In  Evans  on  Agency  (Ewell's  Ed.) 
the  definition  given  is:  "An  agent  is  a  per> 
son  duly  authorized  to  act  on  behalf  of  an- 
other, or  one  whose  unauthorized  act  has 
been  duly  ratified.**  Metzger  v.  HuntiDgton* 
89  N.  E.  235,  286,  139  Ind.  501. 

As  laborer. 

Bee  "Laborer.** 
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The  term  "ageot,"  as  used  in  Ck)inp.  8t 
c.  26^  I  41,  making  a  railroad  company  and 
Its  agents  liable  for  damages  occasioned  by 
want  of  fences  and  cattle  guards,  is  a  very 
extensive  term,  and  may  be  fairly  applied 
to  almost  any  one  wbo  performs  the  office 
of  another,  and  includes  a  lessee  of  the  com- 
pany, since  such  lessee  must  be  an  agent 
of  the  company  performing  the  company's 
functions,  or  he  could  not  be  allowed  to  col- 
lect tolls  and  fare,  or  to  run  engines.  Clem- 
ent y.  Canfleld,  28  Vt  802,  804. 

As  mawagjiig  ageai. 

Within  the  proYislons  of  an  act  fixing 
a  tax  on  all  "agents"  of  packing  houses  doing 
business  in  this  state,  the  word  *'agents" 
means  managing  or  superintending  agents, 
and  includes  every  agent  who  is  the  alter 
ego  of  the  principal  by  whom  he  is  em- 
ployed. Stewart  t.  Kehrer,  41  S.  B.  680, 
682,  115  Oa.  184. 

The  mining  law  recognizes  agents  by 
name  as  known  representatives  upon  whom 
process  may  be  served.  They  are  the  per- 
sons who  have  charge  personally  of  the  local 
business  at  the  mines,  and  are  necessarily  to 
be  treated  in  law  as  general  agents,  to  do  all 
that  is  fairly  within  the  scope  of  corporate 
business  in  conducting  the  operations  in  that 
locality.  Adams  Min.  O).  v.  Senter,  26  Mich. 
78,  76  (cited  in  Sacalaris  v.  Eureka  &  P.  R. 
Co.,  1  Pac.  835,  836,  18  Nev.  155^  51  Am.  Bt 
Rep.  737). 

Temporary  employ^* 

The  term  "agent,"  in  Gen.  St  c.  257,  |  8, 
fixing  a  punishment  for  embezzlement  by 
the  clerk,  servant,  or  agent  of  any  person, 
is  not  limited  to  agents  engaged  in  a  general 
or  continuous  agency  or  service,  but  applies 
to  a  person  authorized  on  a  single  occasion 
by  the  maker  of  certain  notes  to  exchange 
them  in  renewal  of  others.  The  person  au- 
thorized to  make  the  exchange  may  be  an 
agent  for  that  purpose,  within  the  meaning 
of  the  statute,  although  the  notes  are  made 
for  his  accommodation  as  well  as  the  mak- 
er's.   State  V.  Barter,  58  N.  H.  604,  606. 

Act  Gong.  Jan.  16,  1883,  22  Stat  405^ 
c.  27,  §  6  [U.  S.  Comp.  St  1901,  p.  1221],  re- 
quiring every  clerk,  agent,  or  person  em- 
ployed to  undergo  a  competitive  examination, 
does  not  apply  to  a  merchant  appraiser  select- 
ed to  appraise  the  market  value  and  whole- 
sale price  of  imported  goods,  where  the  posi- 
tion of  such  appraiser  was  not  for  any  cer- 
tain duration,  continuing  emolument  or  of 
continuous  duties,  and  where  he  acted  only 
occasionally  and  temporarily.  Auffmordt  v. 
Hedden,  11  Sup.  Gt  103,  106,  137  U.  S.  310, 
34  L.  Bd.  674. 

Code,  §  4377,  providing  that  any  clerk, 
'•agent"  or  servant  or  apprentice  who  em- 
bezzles or  converts  to  his  own  use  any  mon- 


ey or  property  deposited  with  him  must  be 
punished  as  if  he  had  stolen  it  means  any 
one  who  undertakes  to  transact  business  or 
to  manage  some  affair  for  another  by  the 
authority  and  on  the  account  of  the  latter, 
and  to  render  an  account  of  it  and  imports  a 
principal,  and  implies  employment,  service, 
delegated  authority  to  do  something  in  the 
name  and  stead  of  the  principal,  and  an  em- 
ployment by  virtue  of  which  the  money  or 
property  came  into  his  possession,  the  em- 
ployment need  not  be  permanent  but  may  be 
temporary  or  occasional,  and  general  to  trans- 
act any  business,  or  special  to  make  a  single 
transaction.  Pullam  t.  State,  78  Ala.  81»  84^ 
56  Am.  Rep.  21. 

OAoers  of  eorporatloii* 

In  Rev.  St  c.  133,  §  10,  providing  that 
in  a  prosecution  for  embezzling  money  of 
any  person  by  his  "agent**  it  shall  be  suffi- 
cient to  allege  generally  the  sum  embezzled, 
the  word  "agent'*  is  not  synonymous  with 
•*pre8ident"  or  "director,**  but  includes  per^ 
SODS  employed  in  the  management  or  trans- 
mission of  the  funds  of  a  bank,  but  who 
were  not  officers  of  the  bank.  Gommon- 
wealth  T.  Wyman,  49  Mass.  (8  Mete.)  247, 
259. 

Comp.  Laws,  |  6463,  providing  that  sum- 
mons on  a  corporation  garnishee  may  be 
served  on  its  general  or  special  "agent" 
does  not  mean  every  man  who  is  intrust^ 
with  a  commission  or  employment  but  des- 
ignates the  principal  officers  of  the  corpora- 
tion who,  either  generally  or  in  respect  to 
some  particular  department  of  the  corporate 
business,  have  a  controlling  authority,  either 
general  or  special.  Lake  Shore  &  M.  B.  Ry. 
Co.  V.  Hunt  39  Mich.  469,  471. 

The  vice  president  of  a  corporation  is 
an  agent  within  the  purview  of  Rev.  St 
1874,  c.  110,  I  5,  allowing  service,  when  the 
president  of  the  county  cannot  be  found,  to 
be  made  upon  "any  agent  of  said  company." 
Cook  V.  Imperial  Bldg.  Co.,  88  N.  B.  914,  152 
111.  638. 

Under  Acts  1883-84,  p.  701,  providing 
that  in  certain  cases  process  may  be  served 
on  a  corporation  by  serving  it  on  any  agent 
thereof,  it  was  held  that  the  word  "agent" 
included  a  railroad  general  superintendent 
and  also  the  vice  president  of  the  railroad. 
Norfolk  &  W.  R.  Co.  v.  Cottrell,  3  S.  W.  123, 
125,  83  Va.  512. 

The  term  "agent"  in  Rev.  St  1879,  § 
2882,  providing  that  a  statement  in  replevin 
shall  be  verified  by  the  affidavit  of  the  su- 
perintendent his  "agent**  or  attorney,  in- 
cludes the  superintendent  of  a  company,  as 
the  superintendent  is  the  managing  agent; 
and  therefore  an  affidavit  signed  by  a  per^ 
son  who  designates  himself  as  a  superintend- 
ent is  a  sufficient  compliance  with  the  stat- 
ute. South  Missouri  Land  Co.  y.  JeiXries»  40 
Ma  Appb  860,  861. 
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Though  It  be  conceded  that  a  vice  presi- 
dent Is  not  an  officer  generally  known  to  the 
law  creating  corporations,  but  that  he  comes 
under  the  class  usually  known  as  "such  oth- 
er officers  and  agents  as  shall  be  determined 
by  the  directors  or  managers,"  yet  the  vice 
president  of  a  corporation  may  act  as  its 
agent,  and,  if  he  is  by  it  so  recognized  and 
treated  or  held  out  to  the  world,  his  acts 
within  the  scope  of  the  authority  given  to 
him  are  as  binding  as  those  of  any  other 
agent.  Union  Inv.  Ass'n  v.  Geer,  64  111. 
App.  648,  650,  654. 

OlEoer  of  ooimty  ov  itate* 

Within  Laws  1873,  p.  177,  S  1,  providing 
that  any  officer,  "agent,"  clerk,  or  servant 
•of  any  corporation,  or  person  employed  in 
«nch  capacity,  who  has  embezzled  or  con- 
verted to  his  own  use  any  goods  or  valua- 
ble security  belonging  to  any  person  or  cor- 
poration, shall,  on  conviction,  be  punished 
as  for  stealing  the  property,  the  term 
^agent"  includes  every  "agent,"  whether  of 
an  individual,  a  partnership,  a  corporation, 
•or  the  state,  and  Is  broad  enough  to  include 
an  officer  or  "agent"  of  the  state.  State  v. 
Bancroft.  22  Kan.  170,  204,  205. 

2  Bev.  St  p.  678,  %  59,  making  it  crim- 
inal for  any  clerk  or  servant  of  any  private 
person  or  of  any  copartnership,  or  any 
a^nt,  clerk,  or  servant  of  any  incorporate 
company,  to  embezzle  funds,  etc.,  construed 
not  to  include  agents  or  servants  of  any  pub- 
lic body,  either  politic  or  corporate,  and 
hence  not  to  include  a  county  superintend- 
ent of  the  poor.  Coats  v.  People,  22  N.  Y. 
245,  247. 

Am  owner. 
See  "Owner.** 

Partner. 

A  partner  virtually  embraces  the  char- 
acter both  of  principal  and  of  agent.  So 
far  as  he  acts  for  himself  and  his  own  in- 
terests in  the  common  concern  of  the  part- 
nership he  may  properly  be  deemed  a  prin- 
cipal, and  so  far  as  he  acts  for  his  partners 
he  may  as  properly  be  deemed  an  agent. 
Kastman  v.  Clark,  53  N.  H.  276,  290,  16 
Am.  Rep.  192  (citing  Story,  Partn.  %  1). 

Partners  are  the  general  agents  of  each 
other  and  of  the  firm,  within  the  scope  of 
the  business  of  the  partnership.  Common- 
wealth V.  Rovnlanek,  12  Pa.  Super.  Ct  86, 

Gen.  Laws,  c.  275,  8  8,  declaring  that 
if  the  clerk,  servant,  or  "agent"  of  any  per- 
son shall  embezzle  to  his  own  use  any  prop- 
erty of  such  person  he  shall  be  fined  not 
exceeding  $2,000  or  imprisoned  not  exceed- 
ing five  years,  cannot  be  extended  to  mean 
a  partner,  acting  as  the  agent  for  his  firm, 
^ho  embezzles  the  property  of  the  firm.    If 


the  Legislature  had  intended  to  use  the 
word  "agent"  in  such  sense,  it  would  seem 
to  have  been  unnecessary  to  insert  the 
words  "officer,"  "clerk,"  or  "servant,"  inas- 
much as  an  officer  or  clerk  of  a  corporation 
id  their  agent  for  some  purposes,  and  the 
clerk  or  servant  of  a  person  is  his  agent  for 
the  discharge  of  duties  within  the  sphere  of 
his  employment  If  it  was  the  legislative 
intent  to  Include  partners,  they  would  prob- 
ably have  been  specified  in  the  statute. 
State  V.  Butman,  61  N.  H.  511,  516»  00  Am. 
Rep.  332. 

As  personal  representatiTa, 

See  "Personal  Representative.** 

Prineipal  distincnislied. 

The  county  court  directed  the  selectmen 
of  a  town,  within  a  specified  time,  to  put  a 
certain  highway  in  good  repair,  and,  in  case 
of  their  neglect,  appointed  the  defendant  as 
agent  to  do  it  at  the  expense  of  the  select- 
men. In  performing  this  duty  the  defendant 
employed  plaintiff  to  do  certain  work  on  the 
highway.  In  considering  the  claim  of  plain- 
tiff that  defendant  was  acting  not  as  agent 
but  as  principal  In  doing  such  work,  the 
court  said:  "I  feel  constrained  by  civility 
to  take  notice  of  an  objection  which,  If  it 
had  not  been  distinctly  made,  would  never 
have  occurred  to  me.  It  has  been  said  that 
ftom  the  facts  stated  the  defendant  was 
not  an  agent  but  a  principal.  Who,  then,  is 
a  principal?  I  answer,  one  primarily  and 
originally  concerned,  and  who  is  not  an 
accessory  or  auxiliary.  Who  is  an  agent? 
A  substitute,  or  a  person  employed  to  man- 
age the  affairs  of  another.  The  test  on  this 
inquiry  is.  Who  derives  the  benefit?  The 
person  receiving  goods  or  employing  work- 
men for  his  own  advantage  is  a  principal, 
and  he  who  receives  or  employs  workmen 
for  another  is  an  agent  It  contradicts  .the 
plainest  meaning  of  language  to  assert  that 
the  defendant,  who  derives  no  more  advan- 
tage from  the  repaired  highway  than  every 
other  man  in  the  state,  and  whose  only 
business  it  is  to  act  by  an  appointment,  was 
other  than  an  agent  Adams  v.  Whittlesey, 
3  Conn.  560,  567. 

Relation  to  principal  implied. 

The  provision  of  Comp.  St  p.  274,  f  10, 
that  no  "agent  or  attorney"  shall  write  or 
draw  up  the  deposition  of  any  witness,  in- 
cludes an  agent  or  attorney  employed  to  at- 
tend to  the  taking  of  the  deposition,  al- 
though not  otherwise  employed  in  the  case, 
but  does  not  extend  to  one  employed  to  as- 
sist the  magistrate  in  drawing  up  the  deposi- 
tion, who  has  no  other  agency  in  the  matter, 
although  he  is  paid  by  the  party.  Moulton 
V.  Hall,  27  Vt  (1  Williams)  233,  234. 

As  used  in  Act  1886,  $  3707,  punishing 
embezzlement  by  an  ''agent"  or  servant,  Im- 
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ports  a  correlatlye  idea  of  principal  or  mas- 
ter, and  Implies  employment,  service,  dele- 
gated authority  to  do  something  In  the  name 
or  stead  of  the  principal,  or  an  employment 
by  virtue  of  which  the  money  or  property 
came  into  the  agent  or  servant's  possession; 
and  hence  a  mail  rider  in  the  employment  of 
the  United  States  is  not  an  agent  or  servant 
of  the  person  who  sent  the  letter.  Brewer  v. 
State,  3  South.  816,  83  Ala.  113,  3  Am.  SL 
Rep.  603. 

The  term  ^agentf  Is  one  of  wide  appU- 
cndon,  and,  as  used  In  the  statute  relating 
to  embezzlement  by  agents,  seems  to  fairly 
include  receivers.  Thus  Webster  defines  an 
agent  as  one  who  acts  for  or  in  the  place  of 
another,  or  by  authority  from  him.  To  con- 
stitute agency  in  its  broader  sense,  it  is  not 
essential  that  it  should  be  created  by  agree- 
ment or  contract  It  may  arise  under  the 
law,  and  any  one  who  represents  another 
or  undertakes  to  do  something  for  him  or 
on  his  authority  is  properly  designated  as  an 
"agent."  Though  such  construction  of  the 
word  "agent**  is  given  by  the  writer  of  the 
opinion,  the  court  held  that  a  receiver  was 
not  Included  within  such  a  term.  State  y. 
Hubbard,  51  Pac  290,  292,  68  Kan.  797,  89 
L.  B.  A.  860. 

In  an  action  against  a  bank  it  was  con- 
tended that  its  receiver  was  its  agent,  so  as 
to  bind  it  by  his  admissions  by  letter.  The 
court,  however,  said,  conceding  but  not  de- 
ciding that  the  receiver  was  an  agent,  the 
letter  was  not  admissible  for  other  reasons. 
Fhrst  Nat  Bank  y.  Linn  County  Bank,  47 
Pac.  614,  616,  30  Or.  296. 


Within  Rev.  8t  1881,  |  600,  declaring 
that  a  living  party  may  testify  as  a  witness 
to  a  transaction  with  the  decedent  when  the 
"agent**  of  the  deceased  has  testified  con- 
cerning it,  the  word  "agent**  does  not  include 
a  scrivener  employed  by  deceased  to  prepare 
a  deed.    Kenney  v.  PhiUipy,  91  Ind.  611,  614. 

V  V 

■eryaat  dlstlncuislied. 

The  words  "agent"  and  "servant**  are 
not  wholly  synonymous;  both,  however,  re- 
lating to  voluntary  action  under  employment, 
and  each  expressing  the  idea  of  service.  The 
service  performed  by  a  servant  for  his  em- 
ployer may  be  Inferior  in  degree  to  work 
done  by  an  agent  for  his  principal.  A  serv- 
ant is  a  worker  for  another  under  an  express 
or  Implied  agreement;  so  also  is  an  agent, 
only  he  works-  not  only  for  but  in  place  of 
his  principal.  In  the  sense  of  service,  an 
agent  is  the  servant  of  his  principal;  there- 
fore designating  him  in  an  Information  or  in- 
dictment for  embezzling  as  agent  and  serv- 
ant la  not  such  a  misnomer  of  his  capacity 


as  affects  any  of  his  substantial  rights.    Peo- 
ple v.  Treadwell,  10  Pac.  502,  508,  69  Cal.  226. 

The  words  "agent**  and  "servant,"  in  a 
general  sense,  both  apply  to  persons  in  the 
service  of  another;  but  In  the  legal  sense, 
an  agent  Is  one  who  stands  in  the  place  of 
his  principal — his  representative — while  a 
servant  Is  one  in  the  master*s  employment 
but  not  clothed  with  any  r^presentative  char- 
acter. Turner  v.  Cross, /18  S.  W.  678,  679,  83 
Tex.  218,  16  L.  R.  A.  262. 

Mr.  Wharton,  in  speaking  of  the  Intro- 
duction of  the  word  "agent**  in  the  embezzle- 
ment statutes,  in  reference  to  embezzlement 
by  agents,  servants,  or  clerks,  says:  "As  used 
in  the  Massachusetts  Statutes,  the  term 
'agents*  Is  much  wider  In  Its  significations 
than  servants  or  clerks.  The  latter  are  re- 
stricted to  the  performance  of  specific  acts 
in  a  specific  way;  the  former  may  or  may 
not  be  restricted,  and  may  in  fact  be  clothed 
with  full  power  to  represent  their  iwlnclpal, 
with  the  same  discretion  as  he  might  exer- 
cise himself.'*  Territory  y.  Maxwell,  2  N.  M. 
260,  262  (citing  1  Whart  Gr.  Law,  1 1022). 

There  is  a  distinction  between  an  ^ 
"agent"  and  a  servant.  An  agent  has  more 
or  less  discretion,  while  a  servant  acts  un- 
der the  master's  control  and  direction.  Mc- 
Croskey  v.  Hamilton,  34  S.  B.  Ill,  112,  106 
Qa.  640,  76  Am.  St  Rep.  79.  See,  also,  Kln- 
gan  &  Co.  V.  Silvers,  37  N.  B.  413,  416,  13 
Ind.  App.  80. 

In  legal  essence  there  is  no  difference  . 
between  the  relation  of  master  and  servant 
and  that  of  principal  and  agent  the  terms 
"servant"  and  **agent**  being  fundamentally 
interchangeable,  and  the  distinction  between 
them  evldentiai  only.  Brown  v.  German* 
American  Title  &  Trust  Co.,  84  Atl.  336,  339. 
174  Pa.  448. 

Station  acent. 

In  common  acceptation  the  agent  of  a  • 
railroad  company  is  the  person  representing 
the  company  at  a  station  or  depot  on  its  line, 
and  such  is  its  meaning  In  the  statute  re- 
quiring an  application  for  cars  from  a  rail- 
road company  for  loading,  in  order  to  subject 
the  company  to  liability  for  the  penalty  for 
failure  to  furnish  them,  to  deposit  with  the 
agent  of  the  company  at  the  time  of  making 
the  application  one-fourth  the  amount  of  the 
freight  charges.  Houston,  B.  &  W.  T.  R.  Co.  ' 
y.  Campbell  (Tex.)  40  S.  W.  431,  433. 

The  word  "agent"  as  used  in  relation  to 
whether  notice  to  an  agent  is  notice  to  the 
principal,  means  the  person  who  has  power 
to  act  for  the  principal  with  reference  to  the 
very  subject-matter  to  which  the  notice  re- 
lates, and  does  not  include  a  person  who  has 
no  such  power,  though  he  may  have  power  to 
act  for  the  principal  with  reference  to  simi- 
lar subjects.]  Thus  a  station  agent  at  one 
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station  cannot  be  said  to  be  an  agent  of  tbe 
company  in  relation  to  a  contract  of  sblpment 
from  another  station.  Missouri,  K.  &  T.  Ry. 
Go.  of  Texas  y.  Belcher,  32  S.  W.  518»  519,  88 
Tex.  540. 

Snp«riiitendent. 

Where,  in  ni:  action  to  foreclose  a  labors 
er's  lien  under  Code,  i  :001,  par.  1,  the  affi- 
ant averrod  that  he  demanded  payment  of  a 
debt  due  ^im  as  a  laborer  of  the  general  su- 
perintendent of  the  defendant  corporation, 
"whose  duty  it  was  to  settle  with  laborers 
in  and  around  said  sawmill/'  this  was  a  suf- 
ficient allegation  of  demand  "on  the  owner, 
agent  or  lessee  of  the  property,"  as  required 
by  the  Code.  Hobbs  v.  Qcorgia  liomber  & 
Turpentine  Co.,  74  Ga.  871.  S72. 

Tnistee. 

As  trustee  of  an  espr«>s8  trust,  see  ''Ex- 
press  Trust" 

**A  trustee  Is  not  an  agent."  An  agent 
represents  and  acts  for  his  principal,  who 
may  be  either  a  natural  or  artificial  person; 
but  a  trustee  may  be  defined  generally  as  a 
person  in  whom  some  estate,  interest,  or  pow- 
er In  or  affecting  property  Is  vested  for  the 
benefit  of  another.  When  an  agent  contracts 
in  the  name  of  his  principal,  the  principal 
contracts,  and  Is  bound,  but  the  agent  Is 
not.  When  a  trustee  contracts  as  such,  un- 
less he  is  bound,  no  one  is  bound,  for  he  has 
no  principal;  and  the  contract  is  therefore 
the  personal  undertaking  of  the  trustee.  He 
is  personally  bound  by  the  contracts  he 
makes  as  trustee,  even  when  designating  him- 
self as  such. .  Taylor  v.  Mayo,  4  Sup.  Ct 
147, 150, 110  U.  8.  330.  28  L.  Ed.  163. 

Wliarfliiser. 

A  wharfinger  recelring  goods  in  that  ca- 
pacity, without  authority  to  sell.  Is  not  an 
••agent"  within  Act  6  Geo.  IV,  c  94,  $  4, 
protecting  purchases  made  Innocently,  and  in 
the  ordinary  course  of  business,  from  ••agents 
intrusted  with  goods."  Monk  T.  Whltten- 
bury,  2  Bam.  &  Adol.  484. 

AGER. 

The  word  "ager^  was  sometimes  em- 
ployed to  signify  something  different  from  a 
tilled  field.  Its  primitive  signification  Is  soil, 
ground,  and  It  sometimes  means  a  country  or 
territory.  Municipality  No.  2  v.  Orleans  Cot- 
ton Press,  18  La.  122,  167,  36  Am.  Dec  624. 

AGGRAVATED  ASSAULT. 


As  a  misdemeanor, 


"•Misdemeanor.' 


An  ''aggravated  assault"  at  the  common 
law  is  one  that  has.  In  addition  to  the  mere 
intention  to  commit,  another  object,  also 
criminal;   as,  an  assault  with  Intent  to  kill 


or  wound,  or  the  like.    Norton  y.  State,  14 
Tex.  387,  393. 

An  ''aggravated  assault"  Is,  at  the  com- 
mon law,  one  that  has.  In  addition  to  the 
mere  Intent  to  commit  it;  another  object, 
which  is  also  criminal;  but  it  may  be  doubt- 
ed whether  at  common  law  the  term  had  a 
technical  and  definite  meaning.  It  seems 
rather  to  have  been  a  phrase  used  by  the 
commentators  and  text-writers,  in  contradis- 
tinction to  "common  assault,"  to  Include  all 
those  species  of  assault  which,  for  varioui 
reasons,  have  come  to  be  regarded  as  more 
heinous  than  common  assaults,  or  bad  been 
singled  out  and  made  the  subject  of  special 
legislative  provisions.  In  the  criminal  codes 
of  some  of  the  states  of  the  Union,  the  term 
"aggravated  assault"  Is  given  a  definite  and 
peculiar  meaning  of  its  own.  Norton  v. 
State,  14  Tex.  387,  393.  Using  the  term  in 
the  large  and  general  sense,  not  only  assaults 
with  certain  prescribed  Intents,  but  also  as- 
saults by  stabbing,  wounding,  shooting,  or 
by  any  use  of  a  deadly  weapon,  are  aggra- 
vated assaulta^-ln  some  states  made  felonies. 
By  statute.  In  most  of  the  states,  one  class 
of  aggravated  assaults  Is  made  to  depend 
upon  the  character  of  the  weapon  used  in 
the  assault  The  provisions  of  the  statutes 
are  varied.  Some  statutes  are  directed 
against  the  use  of  deadly  or  dangerous  weap- 
ons with  Intent  to  kill  a  human  being  or  to 
commit  a  felony  upon  the  person  or  the  prop- 
erty of  the  one  assaulted,  or  with  Intent  to 
infiict  grievous  bodily  harm,  while  under  oth- 
er statutes  the  mere  use  of  the  weapon, 
without  reference  to  the  intent  with  which 
It  is  employed,  Is  sufficient.  Under  statutes 
which  make  the  intent  with  which  the  weap- 
on is  used  a  constituent  element,  the  use  of 
the  dangerous  or  deadly  weapon,  with  Intent 
to  infiict  bodily  harm,  constitutes  the  gist  of 
the  offense,  as  distinguishing  the  act  from  an 
ordinary  assault  Therefore  the  mere  pos- 
session of  a  deadly  weapon,  withotft  using  It 
or  the  Intent  to  use  It,  will  not  constitute  tbe 
offense,  nor  will  the  intent  without  the  use. 
But,  -under  statutes  which  declare  the  crime 
complete  by  the  mere  use  of  a  dangerous  or 
deadly  weapon,  it  Is  unnecessary  to  allege 
or  prove  any  Intent  whatsoever.  Aggravated 
assault  includes  the  offense  described  in  Ann. 
St  Ind.  T.  %  909,  which  provides  for  the  pun- 
ishment of  an  assault  with  Intent  to  inflict 
upon  the  person  of  another  a  bodily  injury, 
where  no  considerable  provocation  appears, 
or  where  the  circumstances  of  the  assault 
show  an  abandoned  and  malignant  disposi- 
tion.   In  re  Burns  (U.  S.)  113  Fed.  987,  992. 

An  assault  becomes  aggravated  when 
committed  by  an  adult  male  on  the  person  of 
a  female  or  child.  Ellers  v.  State  (Tex.)  55 
S.  W.  813. 

Under  the  statutes  of  Texas  an  assault 
with  a  whip  is  an  aggravated  assault,  and 
therefore,  on  a  prosecution  for  an  aggravated 
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assaalt  with  a  whip.  It  Is  not  necessaiy  to 
show  that  disgrace  resulted  to  the  assaulted 
person,  as  that  fact  la  conclusively  presumed. 
Coolldge  y.  State  (Tex.)  24  S.  W.  904. 

Under  Rev.  Code  1895,  art  001,  subd.  6, 
defining  an  "aggravated  assault"  as  one  that 
^'iDfllcts  disgrace  ou  the  person  assaulted,  as 
an  assault  and  hattcry  with  a  whip  or  cow- 
bide/*  a  male  Is  guilty  of  an  aggravated  as- 
sault by  forcibly  feeling  the  private  parts  of 
a  chaste  female  against  her  will.  Slawson 
V.  State,  45  S.  W.  575,  39  Tex.  Or.  B.  176,  73 
Am.  St  Rep.  914. 

AGGRAVATION. 

See  ^'Matter  of  Aggrayatton.** 

AGGREGATE. 

"Aggregate"  is  defined  as  a  sum,  mass, 
or  assemblage  of  particulars;  a  total  or  gross 
amount  It  Implies  a  plurality  of  units, 
whose  total  amount  it  represents,  and,  hence 
as  used  In  St  1893,  p.  499,  §  204,  providing 
that  certain  supervisors  shall  receive  a  per 
diem  and  mileage,  all  of  which  compensa- 
tion in  the  '^aggregate"  shall  not  exceed  a 
certain  stun,  will  include  both  per  diem  and 
the  mileage,  in  making  up  the  aggregate. 
Ohapin  y.  Wilcox,  46  Pac.  457,  458,  114  Cal. 
498. 

The  expression  "aggregate  amount  of 
tax,"  in  a  statute  providing  that  the  "aggre- 
gate amount  of  tax"  to  be  voted  under  the 
act  shall  not  exceed  a  certain  per  cent  of 
the  assessed  value  of  the  taxable  property, 
means  the  sum  of  the  taxes — the  whole 
amount  voted  and  levied  as  made  by  the  ad- 
dition of  the  several  taxes.  Dumphy  v.  Hum- 
boldt CJounty  Sup'rs.  12  N.  W.  306,  807.  58 
Iowa,  278. 

AOGBEOATE  CORPORATION. 

See  "Corporation  Aggregate." 

AGGREGATE  MARKET  VAI.UE. 

The  aggregate  market  value  of  the  stock 
of  a  business  corporation  approximates  an 
amount  reached  by  capitalizing  the  aggregate 
annual  dividends  on  a  basis  of  something 
higher  than  the  usual  rate  of  interest  for 
money  loaned,  the  rate  varying  as  interest  of 
money  loaned  varies  with  the  risk  of  the  in- 
vestment add  the  certainty  of  annual  pay- 
ments. Western  Union  Tel.  Co.  y«  Poe  (U. 
S.)  61  Fed.  449,  456. 

AGGREGATE  PAYMENT. 

St  Louis  City  Charter  1870,  art  8,  $  IS, 
requires  every  ordinance  requiring  work  to  be 
done  to  provide  a  specific  appropriation 
based  upon  an  estimate  of  the  cost  and  that 
every  contract  for  such  work  sliall  contain  a 


clause  to  the  effect  that  it  is  subject  to  the 
provisions  of  the  charter  that  the  "aggregate 
payments"  thereon  shall  be  limited  by  the 
amount  of  the  specific  appropriation  for  such 
work.  It  was  held  that  the  words  "aggregate 
payment"  do  not  Include  the  payment  made 
by  the  property  owners  to  the  contractor, 
but  is  limited  to  the  amounts  which  are  to  * 
be  paid  on  the  contract  out  of  the  city  treas- 
ury. Seibert  v.  Cavender,  8  Mo.  App.  421, 
424. 

AGGREGATE  VAI.UE. 

See  "Pair  Aggregate  Value.* 

AGGREGATION. 

It  is  a  commonly  accepted  rule  of  the 
law  of  patents  that  the  inventive  idea  is  not 
ordinarily  present  in  the  conception  of  a 
combination  which  merely  brings  together 
two  or  more  functions  to  be  availed  of  inde- 
pendently of  each  other.  The  mechanism 
which  accomplishes  such  a  result  and  no 
more  is  ordinarily  spoken  of  as  a  mere  "ag- 
gregation," although  this  expression  is  mis- 
leading when  not  used  with  great  dlbcrlmina- 
tlon.  Osgood  Dredge  Co.  v.  Metropolitan 
Dredging  Ca  (U.  &)  75  Fed.  670,  672,  21  C. 
O.  A.  491. 

AGGRESSOR. 

The  term  "aggressor,**  In  the  rule  that 
the  aggressor  cannot  kill  his  opponent  in  self- 
defense,  necessarily  imports  that  the  aggres- 
sor must  provoke  the  difficulty  with  the  in- 
tent to  kill  his  adversary,  or  do  him  great 
bodily  harm,  or  to  afford  him  a  pretext  for 
wrecking,  his  malice  upon  his  adversary. 
The  use  of  opprobrious  language  to  another 
does  not  render  the  person  using  the  lap 
guage  an  aggressor.  State  v.  Foutch,  34  8 
W.  423,  424,  95  Tenn.  (U  Pickle)  711«  45  L. 
R.  A.  687. 

AGGRIEVED. 

As  determining  right  to  appeal,  see  ^Ag- 
grieved Party." 

•* Aggrieved,"  as  used  in  Wag.  St  1272,  f 
15,  providing  that  if  a  Secretary  of  State 
shall  at  any  time  neglect  or  refuse  to  per- 
form any  of  the  duties  enjoined  on  him  by 
law,  he  shall  be  liable  to  the  person  aggriev- 
ed, means  any  person  whose  rights  have  been 
denied.  Switzler  v.  Rodman,  48  Mo.  197, 
199. 

The  terms  '"party  aggrieved"  and  the 
"person  entitled  thereto"  held  to  refer  to  the 
same  person  and  to  mean  the  same  thing  in 
Rev.  St  c  60,  S  64,  making  an  officer  selling 
property  under  execution,  and  not  having  the 
amount  of  such  sale  and  paying  over  the 
same  according  to  the  law»  liable  to  pay  the 
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whole  amount  thereof  to  the  "person  entitled 
thereto/'  with  lawful  interest  thereon,  and 
damages  in  addition  at  the  rate  of  10  per 
cent  to  be  recovered  in  an  action  against 
snch  officer,  "or  the  party  aggrieved  maj 
proceed  against  such  officer  by  motion  before 
the  court"  Humphries  y.  Lawson,  7  Ark. 
(2  Bng.)  344,  847. 

The  statute  directing  proceedings  against 
forcible  entry  and  detainer,  giving  a  right  of 
action  for  trespass  to  the  "party  aggrieved," 
by  irresistible  implication  gives  a  right  to 
the  person  forcibly  ejected,  though  the  title 
of  the  party  committing  the  offense  is  su- 
perior to  that  of  tlie  person  ejected.  Bliss  v. 
Bange,  6  Ck>nn.  78,  80. 

Eleotion  of  oorporation  directors. 

"Aggrieved,"  as  used  in  1  Rev.  St  p.  603, 
{  6,  providing  that  a  proceeding  for  a  new 
election  of  directors  for  a  railroad  company 
may  be  brought  by  any  person  that  may  be 
"aggrieved  by  or  complain  of  the  election," 
does  not  mean  that  any  person  whomsoever 
who  chooses  to  make  a  complaint  may  insti- 
tute the  proceeding,  but  it  must  be  some  per- 
son whose  rights  have  been  infringed  and 
who  is  Justly  entitled  to  the  claim,  who  Is  not 
himself  the  author  of  the  wrong  complained 
of.  In  re  Syracuse,  O.  &  N.  Y.  R.  Co.,  91  N. 
Y.  1.2. 

Failure  to  reoeiTO  or  transmit  telegram. 

The  "aggrieved"  party,  under  the  statute 
allowing  the  recovery  of  a  penalty  of  a  tele- 
graph company  for  failure  to  receive  or 
transmit  a  telegram,  is  the  person  whose 
message  the  telegraph  company  has  refused 
to  receive  or  failed  to  transmit  on  the  terms 
or  in  the  manner  prescribed  by  the  statute. 
Western  Union  Tel.  Co.  v.  Ferguson,  60  N. 
B.  679,  680.  157  Ind.  37  (citing  Hadley  v. 
Western  Union  Tel.  Co.,  115  Ind.  191,  15  N. 
E.  846). 

Forfeiture  of  administrator's  bond. 

Nix.  Dig.  p.  257,  §  12,  provides  that  if  an 
administration  bond  shall  become  forfeited  it 
shall  be  the  duty  of  the  ordinary  to  cause  the 
same  to  be  prosecuted  at  the  request  of  any 
party  "aggrieved"  by  such  forfeiture.  Held, 
that  a  general  creditor  of  an  estate  was  a 
party  aggrieved  within  the  terras  of  the  stat- 
ute, and  this  though  he  had  not  estnhlisliod 
his  claim  by  a  Judgment.  In  re  Uonuass,  14 
N.  J.  Eq.  (1  McCart.)  493,  495. 

Frandnlent  oonveyanoe* 

"Aggrieved,"  as  used  in  Comp.  St  c.  104, 
§§  23,  24  (Rev.  St  c.  95.  $§  19,  20),  providing 
that  the  party  "aggrieved"  by  a  fraudulent 
conveyance  has  the  right  to  recover  a  penalty 
therefor,  should  be  construed  to  Include  a 
surety  for  the  grantor,  he  being  an  "ag- 
grieved" party  from  the  date  of  his  surety- 
ship and  before  he  pays  any  portion  of  the 
debt,  and  his  right  to  recover  the  penalty 


is  perfected  by  paying  the  debt,  and  dates 
from  the  time  he  became  surety.  He  is  more 
within  the  requisites  of  a  prior  creditor  than 
even  the  primary  creditor  was,  who  may  be 
supposed,  as  Is  commonly  the  fact  to  look 
more  to  the  surety  for  his  Indemnity  than  to 
the  property  of  the  debtor,  and  under  these 
circumstances  the  surety  Is,  far  more  obvi- 
ously than  the  principal  creditor,  a  party 
"aggrieved."  He  is.  If  responsible,  the  only 
party  aggrieved  in  the  general  and  popular 
sense.  The  grantor  must  be  understood  to 
have  intended  to  defraud  the  surety  by  de- 
priving him  of  all  redress  or  indemnity 
for  his  undertaking.  The  party  "aggrieved" 
must  be  the  party  and  all  the  parties  whose 
right  debt  or  duty  is  attempted  to  be  avoid- 
ed. In  popular  language,  and  within  the 
evil  intended  to  be  remedied  by  the  statute, 
the  surety  has  a  right  and  the  principal  owes 
him  a  duty,  which  is  of  the  nature  of  a  debt 
to  save  him  harmless.  Beach  v.  Boynton,  26 
Vt  725,  726.  731. 

Bofnsal  to  enter  payment  of  mortease. 

A  "party  aggrieved,"  within  the  mean- 
ing of  a  statute  giving  a  right  of  action  for 
a  penalty  by  a  party  aggrieved  by  the  re- 
fusal of  a  mortgagee  to  enter  the  fact  of 
payment  on  the  margin  of  the  record  upon 
request,  if  within  two  months  he  fails  to  do 
BO,  means  one  who  had  himself  made  the  re- 
quest. Jowers  V.  Brown  Bro&«  S4  South. 
827.  828,  137  Ala.  581. 

Sale  of  liquor. 

"Aggrieved,"  as  used  in  a  statute  giving 
a  right  of  action  to  the  person  aggrieved  by 
the  sale  of  liquor  to  a  minor,  means  the  fa- 
ther or  mother  of  the  minor,  and  has  no  oth- 
er than  the  legal  significance  of  designating 
the  person  to  whom  the  right  of  action  may 
be  given.  Quails  v.  Sayles,  45  S.  W.  839,  840, 
18  Tex.  Glv.  App.  400. 

In  construing  a  statute  giving  a  right  of 
action  to  the  one  "aggrieved"  for  any  Injury 
to  person  or  property  by  reason  of  a  sale,  to 
a  person  when  drunk,  the  court  said:  'That 
a  widow  is  a  person  aggrieved  by  the  Injury 
or  death  of  her  husband  is  a  conclusion  of 
law  which  rests,  not  upon  the  sudden  sunder- 
ing of  the  most  interesting  relation  of  human 
life,  but  upon  the  pecuniary  advantages 
which  were  lost  thereby.  Her  right  of  sup- 
port from  his  industry;  her  right  of  dower 
from  the  accumulations  of  his  life,  giving  her 
a  fixed  pecuniary  interest  In  his  existence; 
the  loss  of  his  society;  of  his  assistance  In 
rearing  children  and  managing  whatever  es- 
tate they  may  have;  and  the  consequent  la- 
bor and  trouble  tliat  have  devolved  on  her — 
are  circumstances  to  aggrieve  her."  Fink  v. 
Garman,  40  Pa.  (4  Wright)  95,  105. 

Under  a  like  statute  It  was  held  that 
where  liquors  were  sold  to  a  major  son.  In 
consequence  of  which  injmies  resulted  to 
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him,  bis  father  was  not  an  "aggrieved"  per- 
son within  the  meaning  of  the  statute,  where 
neither  a  subsisting  family  relation  nor  that 
of  master  and  servant  was  shown  to  exist 
between  the  father  and  the  son.  Veon  y. 
Creaton,  20  Atl.  865,  138  Pa.  48,  9  L.  R.  A. 
814. 

''Aggrieved/'  as  used  In  a  statute  pro- 
viding that  a  liquor  dealer's  bond  may  be 
sued  on  at  the  Instance  of  any  person  or 
persons  "aggrieved"  by  the  violation  of  its 
provisions,  should  be  construed  in  its  legal 
sense  Instead  of  its  common  acceptation; 
and  in  its  legal  sense  it  means  "having  suf- 
fered loss  or  Injury;  damnified;  injured." 
Where  the  bond  was  conditioned  that  an 
open,  orderly,  and  quiet  house  should  be 
kept,  a  person  residing  in  the  vicinity  who  is 
disturbed  and  annoyed  by  music,  dancing, 
and  loud  and  Indecent  language  occurring  In 
such  house,  and  whose  sleep  is  often  dis- 
turbed thereby,  and  whose  boarders  have  left 
him  on  account  thereof,  is  an  "aggrieved" 
person.  Cunningham  v.  Porchet,  66  S.  W. 
574,  575,  23  Tex.  Clv.  App.  80. 

The  words  "any  person  aggrieved"  are 
not  In  very  frequent  use  in  statutes  relating 
to  the  right  of  appeal,  and  such  words  are 
generally  construed  as  to  mean  any  person 
having  an  Interest,  recognized  by  law  in  the 
subject-matter  of  the  judgment,  which  he 
considered  Injuriously  affected  by  the  ac- 
tion of  the  court  In  a  legal  sense,  a  person 
is  aggrieved  by  an  act  when  a  legal  right  is 
invaded  by  the  act  complained  of.  A  col- 
lege has  a  direct  Interest  in  the  enforce- 
ment of  the  law  against  the  sale  of  intox- 
icants to  students,  and  has  the  right  to  its 
enforcement,  as,  in  addition  to  the  moral  re- 
sponsibility resting  upon  the  authorities  of 
the  institution,  its  financial  success  depends 
in  a  large  measure  on  the  Influences  which 
affect  the  characters  of  its  students  and 
which  are  manifested  in  their  deportment, 
and  a  college  may  recover  a  statutory  pen- 
alty for  violation  of  a  law  prohibiting  the 
sale  of  liquor  to  students.  Daniels  v.  Gray- 
son College,  50  S.  W.  205,  206,  20  Tex.  Clv. 
App.  562. 

SeandaloiM  pleading. 

Code  Civ.  Proc.  S  545,  providing  that 
scandalous  matter  contained  in  a  pleading 
may  be  stricken  out  on  motion  of  a  person 
aggrieved  thereby.  Is  not  limited  to  a  party 
to  an  action,  but  motion  may  be  made  by 
plalntlff*8  attorney  when  he  Is  the  person 
aggrieved.  Wehle  v.  Loewy,  21  N.  Y.  Supp. 
1027.  1028,  2  Misc.  Rep.  345. 

AGGRIEVED  FARTT. 

As  determining  rights  other  than  that  of 
appeal,  see  "Aggrieved." 

••Aggrieved,"  as  used  in  a  statute  giv- 
ing parties  "aggrieved"  the  right  to  appeal, 
1  Wds.&P.— 18 


refers  to  a  substantial  grievance,  and  denial 
of  some  persona]  or  property  right,  or  the 
imposition  upon  a  party  of  a  burden  or  ob- 
ligation. McFarland  v.  Pierce,  45  N.  E.  706, 
707,  151  Ind.  546.  He  must  be  a  person  who 
is  a  party  to  the  action  or  proceeding,  and 
will  thereby  be  affected  in  some  manner  by 
a  judgment  authorized  therein.  Philipe  v. 
Levy,  3  N.  Y.  Supp.  664,  56  N.  Y.  Super.  Ot 
(24  Jones  Sc  S.)  606.  A  person  against  whom 
some  error  has  been  committed.  Elnealy  v. 
Macklin,  67  Mo.  95,  99;  State  ex  rel.  Klnealy 
V.  Boyle,  6  Mo.  App.  57,  58.  Any  one  against 
whom  an  unauthorized  judgment  has  been 
rendered,  as  where  defendant  was  convicted 
of  a  misdemeanor  under  an  act  which  pro- 
vided a  penalty  of  not  less  than  $5,  and  he 
was  fined  $4,  he  was  aggrieved,  owing  to 
the  unauthorized  judgment,  so  as  to  author- 
ize an  appeal.    Taff  v.  State,  39  Conn.  82,  85. 

In  legal  acceptation,  a  party  is  aggrieved 
by  a  judgment  or  decree  when  it  operates  on 
his  rights  of  property,  or  bears  directly  on 
his  Interests.  Lamar  v.  Lamar,  45  S.  E.  498, 
500,  118  Ga.  684. 

The  word  "party,"  as  used  in  Gen.  St 
1878,  c.  66,  i  285,  authorizing  an  action  to 
set  aside  a  fraudulent  judgment,  etc.,  to  be 
brought  by  the  party  aggrieved,  means  a 
party  to  the  action  in  which  the  judgment 
was  recovered.  Stewart  v.  Duncan,  42  N. 
W.  89,  90,  40  Minn.  410. 

The  term  "aggrieved,"  as  used  in  a  stat- 
ute providing  for  a  review  of  the  admeasure- 
ment of  dower,  cannot  be  applied  to  a  per- 
son not  a  party  to  the  judgment.  Lowery  v. 
Lowery,  64  N.  C.  110,  112. 

The  person  whom  the  record  shows  to  be 
aggrieved  may  appeal,  although  he  has  not 
appeared  in  the  case.  In  re  Meade*s  E38tate 
(Cal.)  49  Pac.  5. 

The  mere  fact  that  a  person  is  hurt  In 
his  feeling,  wounded  in  his  affections,  or 
subjected  to  Inconvenience,  annoyance,  or 
discomfort,  does  not  entitle  him  to  appeal 
from  it,  so  long  as  he  is  not  concluded  there- 
by from  asserting  or  defending  his  claims  of 
personal  or  property  rights  In  any  proper 
court  Sberer  v.  Sherer,  44  AtL  899,  900.  93 
Me.  210,  74  Am.  St  Rep.  339. 

No  person  can  be  said  to  be  aggrieved 
by  an  order  which,  without  affecting  his 
rights  of  property  or  impairing  his  Interests, 
simply  facilitates  the  decisions  of  the  ques- 
tions before  the  court  The  rule  generally 
adopted  in  construing  statutes  on  this  sub- 
ject is  that  a  party  Is  aggrieved  by  the  judg- 
ment or  decree  when  it  operates  on  his  rights 
of  property  or  bears  directly  upon  his  in- 
terests. The  word  "aggrieved"  refers  to  a 
substantial  grievance,  or  denial  of  some  per- 
sonal or  property  right,  or  the  imposition 
upon  a  party  of  a  burden  or  obligation.  The 
definition  given  In  Smith  v.  Bradstreet,  33 
Mass.  (16  Pick.)  264,  and  adopted  in  Bxyant 


AGGRIEVED  PARTY 


274 


AGGRIEVED  PARTT 


?.  Allen,  6  N.  H.  116,  and  approved  In  Wlg- 
gln  V.  Swett,  47  Mass:  (6  Mete.)  194,  197,  39 
Am.  Dec.  716,  viz.:  "A  party  aggrieved  is 
one  whose  pecuniary  interest  is  directly  af- 
fected by  the  decree;  one  whose  right  of 
property  may  be  established  or  divested  by 
the  decree" — ^is  enlarged  In  Lawless  v.  Rea- 
gan, 128  Mass.  592,  where  it  is  said:  "In 
order  to  give  a  right  of  appeal  from  a  judg- 
ment of  the  court,  it  must  appear  that  the 
party  appealing  has  some  pecuniary  interest 
or  some  personal  right  which  is  immediate- 
ly or  remotely  affected  or  concluded  by  the 
decree  appealed  from."  TiUinghast  v.  Brown 
University,  52  Atl.  891,  892,  24  B.  L  179. 

Those  not  parties  to  an  action,  and  not 
made  parties  to  a  motion  for  a  writ  of  as- 
sistance issued  therein,  cannot  be  aggrieved 
by  such  writ,  since  it  would  be  inoperative 
as  to  them,  and  hence  have  no  right  to  ap- 
peal from  an  order  granting  such  writ 
Miller  V.  Bate,  56  Gal.  135,  136. 

A  party  aggrieved  is  a  party  against 
whom  an  appealable  order  or  Judgment  has 
been  entered;  therefore,  when  an  order  is 
made  directing  injunction  on  condition  that 
an  undertaking  be  issued  and  filed,  the  par- 
ty against  whom  the  order  is  made  may 
appeal  at  once,  without  waiting  until  the  in- 
junction is  Issued.  Ely  v.  Frisbie,  17  Cal. 
250,  260. 

Where  plaintiff  recovered  less  than  the 
amount  claimed  in  the  declaration,  he  was 
aggrieved  within  St  1893,  c.  396,  {  24,  al- 
lowing the  party  aggrieved  to  appeal  from 
the  district  to  the  superior  court  Kingsley 
V.  Delano,  51  N.  B.  186,  172  Mass.  87. 

In  a  suit  wherein  a  receiver  for  a  cor- 
poration had  been  appointed,  a  stockholder 
petitioned  for  an  order  directing  the  receiv- 
er to  permit  an  examination  of  the  books 
of  accounts,  and  the  court  permitted  the 
company  to  file  a  so-called  *'answer,"  which 
alleged  that  petitioner  had  acted,  in  the  in-"^ 
terests  of  a  rival  company,  to  hinder  a  con- 
templated reorganization,  and  to  force  a 
sacrifice  of  defendant's  property.  Under 
Acts  1895,  p.  91,  §  1,  providing  that  an  ap- 
peal lies  in  favor  of  "any  party  in  a  suit  ag- 
grieved" by  a  Judgment  or  order,  the  com- 
pany was  not  entitled  to  appeal  from  an 
order  granting  such  permission,  since  the 
mere  filing  of  an  answer  by  courtesy,  and 
not  of  right,  did  not  constitute  the  company 
a  party  to  the  proceedings,  and  It  was  not 
aggrieved  by  the  order,  which  related  mere- 
ly to  the  management  and  control  of  its 
property  in  the  hands  of  the  court,  and  did 
not  affect  its  pecuniary  or  property  rights, 
though  a  disclosure  of  its  accounts  might 
Indirectly  injure  it  State  ex  rel.  People's 
Ry.  Co.  v.  Talty,  40  S.  W.  942,  944,  139  Mo. 
379. 

The  term  "party  aggrieved"  Is  emphat- 
ically applicable  to  those  who  suffer  from 


the  aggressions  of  others,  bat  is  Inappropri- 
ate and  rarely  applied  to  plaintiffs  and  par- 
ties who  prosecute  on  contracts  and  liabili- 
ties for  debts  and  damages.  Corning  v.  Mc- 
Cullough,  1  N.  Y.  (1  Comst)  47,  69,  49  Am. 
Dec.  287. 

A  creditor  is  not  a  party  aggrieved  by 
the  refusal  of  the  insolvency  court  to  permit 
certain  creditors  to  withdraw  their  assent  to 
I  the  discharge  of  the  insolvent  within  the 
I  meaning  of  Pub.  St  c.  157,  %  15,  giving  the 
Supreme  Judicial  Court  supervising  jurisdic- 
tion of  insolvency  matters  on  nroper  process 
of  any  party  aggrieved.  Clarke  v.  Stan  wood, 
44  N.  E.  537,  539,  166  Mass.  379,  34  L.  R.  A 
378. 

In  an  action  against  R.  and  K.,  R.  put 
in  an  answer  and  K.  made  default  Judg- 
ment was  rendered  making  R.  first  liable, 
and  K.  after  him.  R.  appealed,  not  serving 
any  notice  of  appeal  on  K.,  and  the  Judg- 
ment as  to  R.  was  reversed  and  he  released 
from  liability.  After  the  Judgment  of  re- 
versal, plaintiff  issued  execution  against  K 
In  a  motion  by  K.  to  set  aside  the  execu- 
tion on  the  ground  that  he  was  by  the  origi- 
nal Judgment  not  liable  until  after  R.,  and 
was  not  bound  by  the  appeal,  not  being  made 
a  party  thereto,  it  was  held  that  K.,  not 
having  put  in  an  answer,  .was  not  a  party  to 
the  question  of  R.'s  prior  liability,  and  could 
not  litigate  it  and  was  not  a  "party  ag- 
grieved" under  Code,  {  325,  or  an  "adverse 
party"  within  section  327,  and  hence  could 
not  appeal,  and  was  not  a  necessary  party 
I  to  an  appeal  on  the  issue  between  R.  and 
the  plaintiff.  Gamsey  v.  Knights  (N.  Y.)  1 
Thomp.  &  a  259,  263. 

Where  the  liability  of  a  defendant  on  a 
Judgment  is  Joint,  the  fact  that  it  is  also 
several  does  not  give  him  the  right  to  ap- 
peal therefrom,  although  the  right  of  appeal 
is  given  to  the  "person  aggrieved."  Bas- 
sett  y.  Loewenstein  (R.  I.)  48  AU.  934. 

An  "aggrieved  person,"  within  the  mean- 
ing of  a  constitutional  provision  for  appeal, 
cannot  be  considered  to  include  a  stranger  to 
partition  proceedings  before  the  orphans* 
court  having  no  right  that  will  be  affected 
by  a  partition,  and  claiming  the  land  by  ti- 
tle paramount  to  that  of  the  parties  to  such 
proceedings.  Raleigh  v.  Rogers,  25  N.  J.  £Sq. 
(10  C.  E.  Green)  506,  507. 

"Person  aggrieved,"  within  Code,  |  1296, 
authorizing  an  appeal  from  a  Judgment  or 
order  by  the  person  aggrieved,  means  a  per- 
son who  is  a  party  to,  or  entitled  to  be  made 
a  party  to,  the  proceeding,  and  will  be  af- 
fected by  the  Judgment  or  order.  "In  order 
that  a  person  can  be  said  to  be  aggrieved, 
within  the  meaning  of  the  section,  by  an  ad- 
judication, it  must  have  binding  force 
against,  his  rights,  his  person,  or  his  prop- 
erty. But  before  one  not  a  party  can  claim 
the  right  to  appeal,  be  must  not  onlF  be 
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aggriered,  but  be  mnst  be  entitled  to  be  rab- 
stltuted;  and  hence  a  receiYer  who  was  no 
party  to  an  action,  and  was  in  no  way  bound 
or  affected  by  the  order,  and  was  not  enti- 
tled to  be  substituted  in  the  place  of  the  de- 
fendant, was  not  a  person  aggrieved  nor 
entitled  to  appeal.  Boss  v.  Wigg,  8  N.  B. 
180,  181,  100  N.  Y.  243.  246. 

A  "party  aggrieved,"  within  Code  Civ. 
Proc.  I  1257,  providing  that  in  a  proceed- 
ing to  redeem  land  for  public  purposes  a 
"^arty  aggrieved*'  may  appeal  from  a  final 
Judgment,  means  either  a  party  to  the  ac- 
tion or  one  prejudiced  by  the  judgment; 
and  hence  a  person  permitted  to  intervene 
In  a  condemnation  proceeding,  but  whose 
complaint  is  afterwards  dismissed,  and  the 
order  permitting  such  intervention  revoked, 
is  not  aggrieved  within  the  meaning  of  the 
Code.    People  t.  Pfeifler,  69  Cal.  89,  91. 

AJialnlstratgy  «r  eKeevtor. 

"Aggrieved,"  as  used  in  the  statute  giv- 
ing a  right  of  appeal  to  a  party  aggrieved. 
Includes  an  executor  of  a  deceased  plaintiff 
after  such  executor  has  caused  himself  to 
be  made  a  party  to  the  record  for  the  pur- 
poses of  appeal.  Beach  v.  Gregory  (N.  Y.)  2 
^bb.  Prac.  203,  210. 

Tbe  term,  as  so  used,  "does  not  necesr 
sarily  in  all  cases  mean  a  party  who  has  a 
direct  pecuniary  interest  in  the  question," 
and  hence  executors  having  no  direct  inter- 
est in  a  bequest  may  appeal  from  a  judgment 
refusing  to  revoke  such  bequest  Bryant  ▼. 
Thompson,  14  N.  Y.  Supp.  883,  887,  69  Hun, 
627. 

An  executor  whose  application  for  the 
probate  of  a  codicil  is  refused  is  an  aggrieved 
party  under  such  statute.  A  distinction  is 
to  be  observed  between  directing  an  executor 
as  to  the  precise  manner  in  which  he  shall 
act  and  in  denying  him  the  right  to  act  at 
all.  In  the  latter  case  he  becomes  a  "party 
aggrieved,"  because  he  is  charged  with  the 
duty  of  probating  th^  instrument  by  virtue 
of  which  he  receives  his  office;  and  thus  he 
is  entitled  to  appeal  from  a  decree  which 
ousts  him  from  the  exercise  of  such  func- 
tions, and  which  denies  to  the  beneficiaries 
whom  he  represents  tbe  right  to  receive  the 
property  as  set  forth  in  the  will  or  codicil. 
This  principle  was  fully  recognized  in  the 
authority,  relied  upon,  of  Bryant  v.  Thomp- 
son, 28  N.  E.  522.  525,  128  N.  Y.  426,  13  L.  R. 
A  745,  wherein  the  court  defined  a  •'party 
aggrieved"  as  one  "having  an  actual  and 
practical,  as  distinguisbed  from  a  mere  the- 
oretical, interest  in  the  controversy,"  and 
said:  "The  case  of  People  v.  Jones,  110  N. 
T.  500,  18  N.  EL  432,  is  not  contrary  to  these 
views.  In  that  case  the  Commissioners  of 
the  Land  Office,  representing  the  state,  made 
a  grant  of  land  under  water  to  an  individual. 
Subsequently  tbe  determination  of  the  Com- 


missionen  •  •  •  was  reversed  by  the 
Supreme  Court  on  certiorari,  and  the  commis- 
sioners appealed  to  this  court  where  a 
motion  to  dismiss  was  denied.  The  order  ap- 
pealed from  in  that  case  in  effect  nullified 
the  grant  made  by  the  state,  and  the  Com- 
missioners, as  public  officers  representing 
the  state,  were  in  duty  bound  to  defend  the 
grant  against  the  effect  of  an  erroneous  de- 
cision, and  so  were  aggrieved."  And  in  Bliss 
V.  Fogg.  27  N.  Y.  Supp.  1053,  76  Hun,  508, 
it  was  held  (headnote)  that:  "Where  a  judg- 
ment is  rendered  for  defendants  in  an  action 
by  executors  to  compel  a  transfer  to  them  of 
certain  property,  the  executors  are  parties 
•aggrieved,'  within  Code  Civ.  Proc  {  1294." 
In  considering  similar  language  in  Green  v. 
Blackwell,  82  N.  J.  Eq.  (5  Stew.)  768,  772, 
where  the  statute  there  gave  an  appeal  to 
"any  person  aggrieved,"  the  court  said: 
"Whoever  stands  in  a  cause  as  the  legal 
representative  of  interests  which  may  be 
injuriously  affected  by  the  decree  made  is, 
within  the  meaning  of  these  laws,  aggriev- 
ed, and  therefore  may  appeal."  In  re  Staple- 
ton's  Will,  76  N.  Y.  Supp.  667,  658»  71  App. 
Div.  1. 

The  term  "aggrieved  party,"  as  used  in 
a  like  statute,  does  not  mean  every  one  who 
is  dissatisfied  with  a  decree,  but  a  "party 
aggrieved"  is  one  whose  pecuniary  interest 
is  directly  affected  by  the  decree,  one  whose 
right  of  property  may  be  established  ot 
divested  by  the  decree.  An  administrator 
de  bonis  non  is  a  "party  aggrieved,"  and 
may  appeal  from  a  decree  allowing  the  ac- 
count of  his  predecessor  In  the  trust,  since, 
as  the  balance  in  tbe  hands  of  the  former 
administrator  is  to  be  paid  into  tbe  hands  of 
the  administrator  de  bonis  non,  and  con- 
stitutes assets,  such  an  administrator  has  a 
direct  interest  in  increasing  such  balance. 
So,  if  the  balance  is  in  favor  of  the  former 
administrator,  and  there  is  real  estate  liable 
to  be  sold  on  license  by  the  administrator  de 
bonis  non  to  pay  such  balance,  he  has  a  di- 
rect interest,  as  trustee  for  the  legatees,  to 
diminish  such  balance;  in  other  words,  he 
becomes  the  sole  representative  of  the  estate, 
the  trustee  for  all  persons  having  an  inter- 
est in  it,  and  as  such  it  is  Ills  province  to 
see  that  the  account  is  settled  correctly.  He 
is  "aggrieved"  in  his  property  if  there  be  any 
failure  to  account  for  all  that  is  due  to  the 
estate.  Wiggin  v.  Swett,  47  Mass.  (6  Mete.) 
194,  197,  39  Am.  Dec.  716. 

Within  Code  Civ.  Proc.  f  1296,  giving 
the  right  of  appeal  to  a  party  aggrieved  by 
an  order,  except  where  the  judgment  or  order 
was  rendered  or  made  upon  his  default,  the 
words,  "party  oggrieved"  embrace  the  rep- 
resentatives of  a  deceased  party,  so  that  an 
administratrix  has  a  right  of  appeal  from  a 
judgment  against  the  decedent  Campbell  v. 
Gallagher,  9  N.  Y.  Supp.  432»  433,  18  Civ. 
Proc.  B.  90. 
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Advene  party  ■ynonymoiuk 

See  "Adverse  Party." 

Suretlee. 

"Aggrieved,"  as  used  in  a  statute  provid- 
ing that  parties  "aggrieved"  are  entitled  to 
appeal,  etc.,  includes  the  sureties  on  an  as- 
signee's bond  In  an  action  on  the  bond,  and 
hence  they  have  the  right  to  appeal  for  a 
finding  as  to  the  amount  unaccounted  for  that 
came  into  the  assignee's  hands  and  which  he 
was  ordered  to  pay  over.  Moulding  y.  Wll- 
hartz,  48  N.  E.  189,  190,  169  lU.  422. 

Gen.  St  c.  117,  {  8,  giving  the  right  of 
appeal  to  "any  person  aggrieved"  by  an  or- 
der, sentence,  decree,  or  denial  by  the  pro- 
bate court  or  Judge,  includes  a  wider  range 
of  persons  than  those  entitled  to  an  appeal 
in  other  <K)urts,  in  which  it  is  provided  that 
any  "party"  aggrieved  may  appeal,  as  in  suits 
at  law  In  the  other  courts  there  are  well- 
defined  parties  whose  names  appear  as  liti- 
gants on  the  record,  which  is  not  so  in  cases 
in  the  probate  court,  and  hence  sureties  on  a 
guardian's  bond  may  appeal  from  an  order 
of  the  probate  court  charging  the  administra- 
trix of  the  guardian  who  has  died  Insolvent 
Parrar  v.  Parker,  85  Mass.  (3  Allen)  656, 
557. 

Under  Rev.  St  1874.  c.  8,  {  123,  relating 
to  appeals,  and  providing  that  any  person 
considering  himself  aggrieved  by  any  Judg- 
ment of  the  county  court  may  appeal  to  the 
circuit  court  and  from  the  circuit  court  to 
the  Supreme  Court  it  is  not  necessary  that 
the  person  aggrieved  should  be  a  party  of 
record  to  the  litigation  in  which  the  Judg- 
ment may  be  rendered.  Where  a  guardian 
dies,  having  In  his  hands  funds  belonging  to 
his  ward,  his  surety  on  the  guardian's  bond, 
though  not  a  party  to  the  record,  has  a  right 
to  appeal  from  an  order  of  the  county  court 
transferring  a  claim  other  than  the  ward's, 
allowed  as  of  the  seventh  class,  against  the 
estate  of  the  deceased,  and  ordering  the  ad- 
ministrator to  pay  it  as  of  the  sixth  class. 
Weer  v.  Gand,  88  111.  490,  492 

Appointment  of  recelTer. 

The  "party  aggrieved,"  within  the  mean- 
ing of  Rev.  St  1804.  $  1245  (Rev.  St  1881,  S 
1231),  giving  such  persons  the  right  to  ap- 
peal, is  one  whose  legal  right  Is  infringed  by 
the  decree  complained  of,  and  whose  legal 
interest  may  be  changed  by  the  result  of 
the  appeal.  Where  a  complaint  charges  a 
defendant  stockholder  and  oflOcer  of  the  de- 
fendant corporation  with  appropriating  its 
money  to  his  own  use,  and  asks  an  account- 
ing by  him,  such  stockholder  may  not  appeal 
from  the  appointment  of  a  receiver  for  the 
corporation,  as  he  is  not  a  party  within  the 
statute.  McFarland  ▼•  Pierce,  45  N.  B.  706^ 
707,  151  Ind.  546. 


Decision  of  seliool  oonunittee. 

"Aggrieved,"  as  used  in  a  statute  giving 
any  "party  aggrieved"  the  right  to  appeal 
from  any  decision  or  doings  of  any  school 
committee,  district  meeting,  or  trustees, 
should  be  construed  to  include  a  property 
holder  in  the  district  whose  convenience  in 
sending  to  school  and  the  value  of  bis  prop- 
erty therein  may  be  seriously  affected  by  the 
distance  of  the  location  of  a  schoolhouse  from 
his  dwelling.  Appeal  of  Cottrell,  10  B.  I.  615, 
G16. 

I>9er99  or  order  in  probata. 

The  term  "aggrieved,"  as  used  in  the 
statute  relating  to  appeals  from  probate  by 
a  party  aggrieved,  applies  only  to  those  who 
can  show  a  direct  pecuniary  interest  in  the 
matter  in  controversy.  Appeal  of  Beard,  30 
Atl.  775,  64  Ck>nn.  526.  Only  those  who  have 
rights  which  may  be  enforced  at  law  and 
whose  pecuniary  interests  might  be  estab- 
lished in  whole  or  in  part  by  the  decree. 
Moore  v.  Phillips,  47  AU.  913,  914,  94  Me. 
421.  One  whose  pecimiary  interest  is  direct- 
ly affected  by  the  decree,  or  whose  right  of 
property  may  be  established  or  divested  by  it 
Swackhamer  v.  Kline's  Adm'r,  25  N.  J.  Eq. 
(10  C.  B.  Green)  503,  505;  Diets  T.  Dietz.  38 
N.  J.  Bq.  (11  Stew.)  483,  485. 

"Aggrieved  person,"  as  used  in  a  like  stat- 
ute, Is  held  not  to  mean  a  mere  possibility 
of  some  unknown  and  future  contingency 
by  which  one  may  be  affected,  but  there 
must  be  some  present  interest,  as  where  a 
legatee's  legacy  is  directed  to  be  paid  and 
there  is  a  surplus  for  distribution  beyond 
what  is  necessary  to  meet  it  and  there  is  no 
reason  to  suppose  there  can  be  any  con- 
tingent claims  which  will  reduce  the  assets 
so  as  to  affect  his  legacy,  he  may  not  inter- 
fere with  the  distribution  by  an  appeal. 
Labar  v.  Nichols,  23  Mich.  810,  311. 

A  person  entitled  to  a  share  in  a  fund, 
either  under  the  testator's  will  or  under  the 
statute  of  distribution,  can  appeal  from  a 
decree  allowing  the  final  account  of  an  ad- 
mlnistratrix.  "It  is  settled  that  the  right  is 
not  confined  to  those  who  would  be  legal  par- 
ties to  the  suit  under  proceedings  at  common 
law  or  In  equity,  but  extends  to  others  whose 
pecuniary  Interests  are  affected."  Pierce  v. 
Gould,  9  N.  B.  568.  569,  143  Mass.  234. 

Where  two  wills  were  offered  for  pro- 
bate, one  by  testator's  brother,  and  the  oth- 
er by  his  widow,  and  both  parties  applied  for 
the  appointment  of  an  administrator  pen- 
dente lite,  and  the  orphans'  court  thereupon 
appointed  a  person. not  interested  in  the  es- 
tate or  related  to  either  party,  and  required 
the  appointee  to  give  a  proper  bond,  the 
decedent's  brother  was  not  an  aggrieved  par- 
ty and  not  entitled  to  an  appeal.  Diets  v. 
Dietz,  38  N.  J.  Eq.  (11  Stew.)  483,  485. 
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''Person  aggrieved,'*  as  used  in  the  Ver^ 
ffiont  statute  providing  tbat  any  "person  ag- 
grieved" at  or  dissatisfied  with  any  order, 
sentence,  or  decree  of  a  court  of  probate  ap- 
pointing an  administrator  may  within  a  cer- 
tain time  thereafter  appeal  therefrom  to  the 
next  session  of  the  Supreme  Court,  does  not 
mean  that  any  person  who  felt  dissatisfied, 
without  having  any  interest  whatever  in 
the  estate,  might  subject  an  administrator  to 
the  expense  and  trouble  of  establishing  his 
claim  to  the  administration  of  that  estate, 
or  that  the  estate  should  be  subject  to 
that  expense  to  gratify  an  Individual  in  no 
way  connected  with  the  estate,  the  "person 
aggrieved*'  must  be  some  one  having  an  in- 
terest in  the  estate,  or  in  some  way  con- 
nected with  It  Woodward  v.  Spear,  10  Vt 
420,  423. 

"Aggrieved."  as  used  in  Rev.  St  c  117» 
1 24,  providing  that  any  person  aggrieved  by  a 
sale  of  lands  by  an  administrator  by  order; 
of  the  probate  court  is  entitled  to  prosecute 
an    appeal,   includes   any   person   who   has . 
acquired  an  interest  in  the  land  in  contro-  \ 
versy;  and  hence  a  person  who  claimed  land,  • 
though  a  grantor  who  bad  purchased  it  at  an 
administrator's  sale^  was  aggrieved  by   an 
order  vacating  the  administrator's  sale,  and 
entitled    to  prosecute  an  appeal.    Betts   v. 
Shotton,  27  Wis.  667.  670. 

Within  Gen.  St  1878,  c.  49,  {  14,  provid- 
ing tbat  an  appeal  from  an  order  appointing 
an  administrator  can  only  be  taken  by  a  par- 
ty aggrieved,  the  term  "party  aggrieved"  re- 
fers to  one  who,  as  heir,  devisee,  legatee,  or 
creditor,  has  what  may  be  called  a  legal  In- 
terest in  the  assets  of  the  estate  and  their 
due  administration.  A  mere  debtor  of  de- 
cedent's estate  may  have  a  personal  .prefer- 
ence as  to  who  shall  be  appointed  adminis- 
trator, but  in  law  that  is  a  question  in  which 
he  has  no  interest,  and  therefore  its  determi- 
nation in  one  way  or  another  cannot  aggrieve 
him  in  any  legal  sense.  In  re  Hardy,  28 
N.  W.  219,  35  Minn.  193. 

The  term  •*party,"  as  used  in  Code,  art 
6,  §  58,  authorizing  an  appeal  from  a  judg- 
ment of  the  orphans'  court  by  the  party  deem- 
ing himself  aggrieved  thereby,  is  not  used 
in  a  technical  sense,*  necessarily  importing 
a  litigant  before  the  court  in  the  proceedings 
In  which  the  decree  or  order  passed,  at  the 
time  of  or  antecedently  to  its  passage,  but 
may  also  mean  one  in  whose  interest  the  de- 
cree or  order  has  a  direct  tendency  to  op- 
erate injuriously,  and  who,  after  its  passage, 
may  appear  in  the  court  and'  claim  the  priv- 
ilege of  appeal.  Stevenson  v.  Schriver  (Md.) 
9  Gill  &  J.  324,  335.  A  legatee  interested  in 
HU8taining  the  validity  of  a  will  may,  under 
this  section,  appeal  from  a  judgment  revok- 
ing its  probate,  though  he  is  not  a  party  to 
the  record.  Meyer  v.  Henderson,  41  Atl. 
1073,  1075,  88  Md.  585. 


I         The  right  of  an  administrator  with  will 
'  annexed,  and  of  an  heir  of  a  beneficiary  under 
I  the  decedent's  will,  to  appeal  from  a  decree 
i  granting  a  distribution  of  the  estate,  will  not 
I  be  determined  on  a  motion  to  dismiss  the  ap- 
I  peals,  based  on  the  theory  that  they  are  not 
j  aggrieved  by  the  decree,  they  being  parties 
aggrieved   within    Code   Civ.    Proc.    8    1721. 
granting  the  right  of  api>eal  to  parties  ag- 
grieved.   In  re  Davis'  Estate,  70  Pac.  721, 
722,  27  Mont  235. 

DisoluurKe  of  prisoner. 

A  prisoner  is  not  legally  "aggrieved"  by 
an  order  that  he  be  discharged  and  go  with- 
out day;  he,  therefore,  cannot  appeal  there- 
from. Commonwealth  v.  Graves,  112  Mass. 
282,  283. 


Equalisation  of  taxable  Talnes. 

As  used  in  Mansf.  Dig.  |  568,  creating  a 
board  for  the  equalization  of  taxable  values 
in  each  county,  and  providing  that  any  **par- 
ty"  aggrieved  by  any  action  of  the  board 
may  appeal  therefrom  to  the  county  court 
does  not  mean  a  party,  in  its  technical  legal 
sense,  to  a  suit  but  in  its  popular  significa- 
tion of  "person";  giving  any  person  aggriev- 
ed by  any  action  of  the  board  a  right  to  ap- 
peal. Prairie  County  v.  Matthews,  46  Ark. 
883,  386. 

Establishment  or  olianse  of  hishwaj. 

"Aggrieved,"  as  used  in  Oen.  St  1878, 
giving  any  person  who  shall  feel  himself  ag- 
grieved a  right  to  appeal  from  an  order  of 
the  town  supervisors  laying  out  altering,  or 
discontinuing  a  road,  means  any  person  who 
is  in  a  position  to  be  injuriously  affected 
by  the  determination  appealed  from,  and  who 
would  sustain  a  special  injury,  disadvantage, 
or  Inconvenience  not  common  to  himself  with 
the  other  inhabitants  or  property  owners 
similarly  situated.  Schuster  v..  Town  of 
Lemond,  6  N.  W.  802,  27  Minn.  253. 

Code  Civ.  Proc.  8  1294,  giving  any  "ag- 
grieved party"  a  right  to  appeal  from  any 
final  judgment  does  not  include  the  city  in 
proceedings  in  which  a  judgment  is  rendered 
refusing  to  confirm  a  report  fixing  the  amount 
of  damages  awarded  for  a  change  In  the 
street  grade.  In  re  City  of  Yonkers,  75  N.  Y. 
Supp.  923,  71  App.  Div.  534. 


Grant  of  liqnor  lioense* 

The  term  "aggrieved,"  as  used  In  Pub. 
Acts  1893,  c.  175,  giving  a  right  of  appeal 
from  the  decision  of  the  county  commission- 
ers granting  a  liquor  license  to  any  taxpayer 
who  shall  be  "aggrieved,"  means  any  resi- 
!  dent  taxpayer  who  feels  aggrieved  at  the 
i  granting  of  a  license,  and  he  need  not  have 
[  any  grievance  or  interest  in  the  matter  pe- 
culiar to  himself,  either  in  his  own  motion 
I  for  an  appeal  before  the  county  commission- 
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en,  or  by  reasons  of  appeal  in  the  raperior 
Gonrt  Appeal  of  Beard,  80  AtL  776,  64  Conn. 
520. 

••Aggrieved,"  as  ntfed  In  9  Geo.  IV,  c  61, 
{  27,  authorizing  an  appeal  by  any  person 
thinking  himself  aggrieved  by  any  act  of  any 
Justice  in  relation  to  the  granting  of  licenses 
to  innkeepers,  means  a  person  immediately 
aggrieved,  as  by  refusal  of  a  license  to  him* 
self,  and  not  one  who  is  only  consequently 
aggrieved;  and  therefore  a  licensee  cannot 
appeal  upon  the  act  of  the  magistrate  in 
granting  a  license  to  open  a  public  house  a 
short  distance  from  the  house  of  the  licensee. 
King  V.  Justices  of  Middlesex,  S  Bam.  & 
Adol.  93& 

ImproTement  assessm0nt« 

•^Aggrieved,"  as  used  in  Improvement 
Act,  9  Geo.  IV,  c  26,  relating  to  assessments 
for  certain  improvements,  and  giving  the 
right  of  appeal  to  any  person  aggrieved,  is  to 
be  construed  as  meaning  any  person  who  had 
legal  ground  for  saying  he  was  aggrieved,  and 
did  not  mean  to  confer  the  right  on  any 
person  who  merely  fancied  or  said  he  was 
aggrieved.  Harrup  v.  Bayley,  6  EL  &  Bl. 
218,  223. 

••Aggrieved/*  as  used  In  Laws  1858,  p. 
574,  c.  338,  providing  that  the  party  aggrieved 
In  proceedings  relative  to  any  assessment  for 
local  improvement  in  the  city  of  New  York 
may  apply  to  vacate  the  same,  should  be  con- 
strued to  mean  a  mortgagee  of  the  property 
who  has  foreclosed  his  mortgage  and  pur- 
chased the  property  for  a  sum  less  than  the 
assessments  and  less  than  the  mortgaged 
debt,  for  "a  person  aggrieved  by  an  act  or  a 
motion  is  one  injured  thereby.  Doubtless 
the  injury  sustained  must  not  be  a  remote 
and  consequential  result,  but  a  direct  one. 
The  owner  of  the  land  affected  by  the  assess- 
ment is  directly  injured  thereby,  for  his  prop- 
erty is  rendered  so  much  the  less  valuable 
to  him;  it  is  worth  so  much  the  less  in  the 
market,  so  much  as  the  assessment  has  tak- 
en from  his  other  means  to  relieve  his  land 
from  the  assessment,  or  the  land  itself  is 
sold  or  leased  by  virtue  of  the  lien."  In  re 
Walter,  75  N.  Y.  354.  357. 

Prima  facie^  and  in  the  absence  of  modi- 
fying facts,  it  is  the  owner  of  land  who  is 
aggrieved  by  the  imposition  of  an  unlawful 
assessment  Consequently  one  who  purchas- 
ed land  after  the  confirmation  thereon  of  an 
assessment  for  a  local  improvement,  and  who 
took,  by  the  terms  of  his  deed,  "subject 
to  any  and  all  assessments,"  is  a  party  ag- 
grieved within  the  meaning  of  the  act  of  1858, 
entitling  the  ••party  aggrieved"  to  move  to 
vacate  the  assessment  His  ownership  estab- 
lished, the  illegality  of  the  assessment  im- 
posed made  out  bis  case;  if  in  fact  he  had 
been  indemnified,  or  assumed  and  agreed  to 


pay  the  assessment,  or  deducted  the  amount 
from  the  purchase  price,  those  are  facts 
for  the  city  to  show,  not  for  the  courts  ts 
presume.    In  re  Gantz,  85  N.  Y.  636,  538. 

Inqiiisition  of  Imimey. 

A  wife,  the  validity  of  whose  marriage 
is  affected  by  an  inquisition  in  lunacy,  is  a 
••person  Hggrieved"  within  Act  May  8,  1874, 
giving  such  person  a  right  to  traverse  the 
finding.  Commonwealth  v.  Pitcaim,  54  AH 
828,  329,  204  Pa.  514. 

Partltlott  sale. 

A  party  interested  in  a  sale  under  parti- 
tion is  quite  as  much  **aggrieved,"  within  the 
rule  granting  a  right  of  appeal  to  a  ••party 
aggrieved,"  when  the  sale  is  refused  con- 
firmation as  when  it  is  confirmed,  and  a  pur- 
chaser in  partition  sale  which  has  been  con- 
firmed in  part  and  denied  confirmation  in  part 
is  an  aggrieved  party.  £>unn  t.  Dunn,  68 
Pac  847,  849,  137  Cal.  51. 

AGIST. 

••Agist^  is  defined  by  Webster  as  mean- 
ing '•to  take,  to  graze  or  pasture  at  a  ceiv 
tain  sum."  Williams  v.  Miller,  9  Pac  166, 
168,  68  Cal.  290. 

AGISTER. 

An  •*agister"*^lfl  one  who  takes  any  horses 
or  other  animals  to  pasture  at  certain  rates." 
WUliams  V.  MiUer  (Cal.)  6  Pac  14. 

An  "agister"  is  one  who  takes  the  cat- 
tle of  another  into  his  own  ground  to  be 
fed  for  a  consideration  by  the  ownen  he 
is  not  ^n  insurer  of  the  cattle,  is  only  liable 
for  ordinary  neglect,  and  not  liable  for  the 
keeping  of  the  animals,  unless  it  is  expressly 
so  agreed.  Bass  t.  Pierce  (N.  Y.)  16  Barb. 
595,  596. 

AGISTMENT. 

••Agistment"  as  defined  by  Webster,  Is 
••the  taking  and  feeding  other  meu*s  cattle  in 
the  King's  forest,  or  on  one's  own  land,  at  a 
certain  rate."  Williams  t.  Miller,  9  Pac  166, 
168,  68  Cal.  290. 

••Agistment"  is  where  a  person  takes  in 
or  feeds  or  depastures  horses,  cattle,  or  sim- 
ilar animals  upon  the  land  for  reward.  The 
cattle  must  be  delivered  into  his  possession 
so  exclusively  that  he  may  maintain  a  tres- 
pass or  trover  against  a  wrongdoer  for  any 
Injury  to  their  possession,  and  is  responsible 
only  for  ordinary  negligence.  Auld  v.  Tra- 
vis. 39  Pac.  357,  358,  5  Colo.  App.  535. 

AGITATOR. 

See  ''Seditious  Agitator."* 
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AGONY. 

"Agony^  Is  defined  as  ylolent  pain  of 
body  or  diBtress  of  mind  connected  with  or 
arising  from  the  physical  Injury,  so  that  eyl- 
dence  of  condition  of  mind  is  admissible  un- 
der an  allegation  that  plaintiff  suffered  great 
pain  and  agony.  City  of  Chicago  v.  McLean, 
133  IlL  148^  153,  24  N.  B.  627,  528,  8  li.  B.  A. 
765. 

AGREE. 

Mutually  agree,  see  ••Mutually**;   •^t  Is 
hereby  Agreed." 

"Agree,"  as  used  in  Acts  1890,  c.  638,  | 
152,  providing  that  the  board  of  supervisors 
should  appoint  two  ballot  clerks  for  each 
election  district,  each  one  of  the  supervisors 
having  a  vote  upon  the  proposed  selection 
or  nomination  of  an  election  clerk,  and  if  in 
any  instance,  in  consequence  of  such  vote, 
the  board  could  not  "agree"  upon  such  ap- 
pointment,'the  names  of  three  persons  who 
are  eligible  should  be  submitted  for  selection 
for  election  clerks  by  the  supervisor  or  su- 
pervisors belonging  to  the  leading  political 
party  entitled  to  be  represented  by  such  elec- 
tion clerk,  means  a  concurrence  or  agree- 
ment of  each  supervisor,  and  does  not  mean 
that  a  mere  majority  should  have  the  power 
to  appoint  without  regard  to  the  minority 
supervisor.  Sudler  v.  lankford,  33  AtL  455, 
456,  82  Md.  142. 

Aiwimw  synoayaiausb 

Bee  "Assume.** 

Ooiulder«tio]&  imported. 

Agree,  as  used  in  a  writing  signed  by 
the  person  to  be  charged  thereby,  and  stat- 
ing that  "I  hereby  agree  to  pay  the  rent  of 
a  certain  house,"  construed  not  to  show  an 
agreement  stating  a  consideration,  as  re- 
quired in  2  Rev.  St  p.  135,  providing  that 
every  agreement  to  be  performed  in  one 
year,  or  any  special  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another, 
shall  be  void  unless  the  agreement,  or  some 
memorandum  thereof,  expressing  a  consid- 
eration, shall  be  in  writing,  and  subscribed 
by  the  party  to  be  charged  therewith.  New- 
comb  V.  Clark,  1  Denio,  226,  228. 

Oon'tTAot  ly  BOiiy  iiioiis* 

"Agreed,"  as  used  in  a  bill  averring  that 
the  defendant  agreed  that  his  daughter  was 
to  have  certain  slaves  at  her  majority,  has 
a  technical  meaning,  and  is  synonymous 
with  contracted,  and  hence  evidence  that 
the  defendant  gave  the  slaves  to  his  daugh- 
ter did  not  support  the  allegation.  McKisick 
V.  McKisick,  19  Tenn.  (Meigs)  427,  433. 

Covenant  synonymons. 

"Agreed"  in  a  deed  will  make  a  cove- 
nant; and,  though  in  the  connection  it  is 


applicable  to  both  parties.  It  may  refer  to 
the  party  upon  whom  the  doing  or  not  doing 
the  thing  agreed  upon  devolves.  If  a  lessee 
for  years  covenants  to  repair,  etc.,  provided 
always,  and  it  is  "agreed"  that  the  lessor 
shall  find  great  timber,  this  is  a  covenant 
on  the  part  of  the  lessor  to  find  the  timber, 
and  not  merely  a  qualification  of  the  lessee's 
covenant  And  where  it  is  agreed  that  the 
time  to  perform  a  contract  shall  not  be  less 
than  four  years  from  a  certain  date,  it  is  a 
covenant  to  complete  the  contract  within 
less  than  four  years,  or,  in  other  words,  that 
the  party  shall  be  allowed  four  years  for 
the  completion  of  the  contract  Randel  v. 
Chesapeake  &  D.  Canal  (Del.)  1  Har.  151, 
172. 

Fund  syaonsmons* 

"Agree,"  when  employed  with  reference 
to  the  verdict  of  a  Jury  in  a  criminal  case, 
means  the  same  thing  as  "find."  Both  sig- 
nify that  the  Jury  upon  consideration  of  the 
evidence  have  determined  that  the  accused 
is  guilty  or  not  guilty  of  the  crime  charged. 
Tho  word  "agree"  is  almost  invariably  used 
when  the  Jury  are  addressed  on  the  subject 
of  their  verdict  Mr.  Chitty  says  "that  when 
the  Jury  have  come  to  a  unanimous  decision 
with  respect  to  their  verdict,  and  return  to 
the  box  to  deliver  it,  the  clerk  then  calls 
them  over  by  their  names,  and  asks  them 
whether  they  have  agreed  on  their  verdict; 
and  it  certainly  cannot  be  a  bad  answer  if 
they  reply  that  they  have  agreed,  and  state 
what  that  agreement  is.  Benedict  v.  State, 
14  Wis.  423,  428w 

Grant  synonymons* 

"Agree,"  as  used  in  a  deed  providing  that 
the  "grantors  agree  that  no  building  shall 
be  erected  on  the  lot  next  east  of  the  granted 
premises,  nearer  than  four  feet  from  the 
west  line,"  means  the  same  as  the  word 
"grant,"  and  therefore  where  such  clause  la 
Inserted  after  the  description,  and  before  the 
habendum  clause,  an  easement  attached  to 
the  land  conveyed.  Hogan  v.  Barry,  10  N. 
B.  253,  254,  143  Mass.  538. 

Oifer  synonymons* 

"Agree,"  when  employed  unilaterally,  is 
equivalent  to  the  word  "offer,"  so  that  the 
assent  of  the  other  party  is  necessary  in 
order  to  make  a  contract  Marshall  v.  Old, 
59  Pac.  217,  218,  14  O)lo.  App.  32  (ciUng 
Chicago  &  O.  B.  R.  Co.  v.  Dane,  43  N.  Y. 
240). 

"Agree"  is  sometimes  used  to  signify  an 
offer  merely,  but,  properly  speaking,  it  im 
ports  concurrence  or  assent.  As  used  in  s 
memorandum  whereby  one  agrees  to  sell 
certain  land,  and  acknowledges  the  receipt 
of  certain  money  on  account  of  the  sale,  the 
contract  is  complete,  and  only  remains  to 
be  carried  into  effect  Thornton  v.  Kelly,  11 
R.  I.  498,  499. 
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"Agree,**  as  used  in  a  letter  stating  that 
I  hereby  "agree"  to  purchase  certain  bonds, 
subject  to  approval  by  some  lawyer,  will 
be  held  to  have  been  used  in  the  sense  of 
"offer,"  which  might  be  withdrawn  any  time 
before  acceptance,  and  not  as  constituting 
a  contract  to  purchase  absolutely.  Riner 
y.  Husted*8  Estate,  68  Pac.  793,  794,  13  Colo. 
App.  523. 

"Agree  to  sell,"  as  used  in  a  written  con- 
tract for  the  sale  of  property,  which  states 
that  the  other  party  agrees  to  purchase  the 
property,  and  specifies  the  time  for  the  pay- 
ment of  the  price,  construed  to  import  an 
agreement  for  a  present  sale,  and  not  an 
offer  to  sell  in  the  future.  Martin  y.  Adams, 
104  Mass.  262.  263. 

Where  carriers  wrote  to  defendants: 
"We  hereby  agree  to  receive  in  this  port 
either  from  yard  or  vessel,  and  transport, 
♦  ♦  ♦  not  exceeding  six  thousand  tons 
gross  in  and  during  the  months  of  *  *  *, 
upon  the  terms  and  for  the  price  hereinafter 
specified,'*  referring  to  railroad  iron,  and  the 
plaintiff  answered,  **I  assent  to  your  agree- 
ment, and  will  be  bound  by  its  terms,'*  it 
was  manifest  that  the  word  "agree"  in  the 
letter  was  used  as  synonymous  with  the 
word  "offer";  the  letter  being  a  mere  prop- 
osition to  transport  for  plaintiff  any  quantity 
of  iron  on  the  terms  specified,  not  exceeding 
6,000  tons.  Chicago  &  Q.  E.  B.  Co.  y.  Dane, 
43  N.  Y.  240,  242. 

Mutuality  imported* 

"Agreed,"  as  used  in  a  contract,  of  itself 
imports  mutuality.  Greene  v.  Crelghton,  7 
R.  I.  1,  a 

"Agreed"  means  the  concurrence  of  both 
parties.  Wells  v.  New  York  Cent.  R.  Co., 
24  N.  Y.  181,  183;  Thornton  v.  Kelly,  11  R.  I. 
498.  499. 

"Agree,"  as  used  in  a  contract  wherein 
one  party  agrees  to  pay  the  expenses  of  a 
specified  improvement,  is  to  be  deemed  the 
word  of  both,  and  implies  an  undertaking 
by  the  other  party  to  make  the  improve- 
ment Baldwin  v.  Humphrey,  44  N.  Y.  COO, 
615. 

"Apree,"  as  used  in  a  contract,  means 
an  agreement  by  both  parties,  and  when 
used  in  a  contract  for  services  imports  that 
the  employer  agreed  to  employ  the  servant 
in  consideration  that  the  servant  would  serve 
the  master.  Payne  v.  New  South  Wales 
Coal  &  Intercolonial  Steam  Nav.  Co.,  10  Hurl. 
&  G.  283.  291. 

Where,  in  a  written  contract  signed  by 
two,  it  is  said  that  it  is  agreed  that  one  shall 
furnish  the  other  with  certain  property  at  a 
specified  price,  it  embraces  a  promise  by  the 
latter  to  accept  and  pay  for  it    "Agreed** 


is  to  be  deemed  the  words  of  both  parties 
Barton  v.  McLean  (N.  Y.)  5  Hill,  256,  25a 

Promise  synonyinoiis 

"Agreed,**  as  used  in  a  declaration  form- 
ed under  the  common  counts  in  assumpsit^ 
is  equivalent  to  the  word  "promised."  Cor- 
bett  V.  Packington,  6  Barn.  &  C.  268,  273. 

"Agreed,**  as  used  in  a  count  alleging 
that  defendant,  in  consideration  of  certain 
things  done  by  plaintiff,  agreed  and  under- 
took to  effect  an  insurance  on  plaintiff's 
house,  amounts  to  a  promise.  It  is  not  nec- 
essary that  the  word  "promise"  should  be 
used,  the*  word  "agreed"  being  equivalent  to 
it    Bodley  v.  Roop  (Ind.)  6  Blackf.  158,  159. 

The  word  "agreed**  in  a  declaration  in 
assumpsit  is  equivalent  to  the  word  "prom- 
ised." Pierson  v.  Springfield  Fire  &  Marine 
Ins.  Co.  (Del.)  31  Atl.  966,  974,  7  Houst.  307. 

"Agreed,*'  as  used  in  a  complaint  alleg- 
ing that  a  party  "agreed"  to  do  a  certain 
thing,  must  be  taken  as  synonymous  with 
"promised"  or  "undertook,'*  signifying  that 
he  agreed  in  a  valid  and  legal  manner,  so 
that  if  under  the  circumstances  an  oral  prom- 
ise could  not  constitute  an  enforceable  agree- 
ment the  effect  of  the  allegation  is  to  plead 
a  written  promise,  since  otherwise  the  de- 
fendant would  not  have  "agreed"  for  the 
purpose  of  the  complaint  Jenkinson  v.  City 
of  Vermillion,  52  N.  W.  1066,  3  S.  D.  238. 

One  meaning  of  the  word  is  to  "prom- 
ise," and  the  two  words  are  given  as  synony- 
mous by  Cent  Diet;  and  an  affidavit  stating 
that  certain  parties  agreed  that  certain 
claims,  on  the  happening  of  a  contingency, 
should,  at  the  option  of  the  holder  of  them, 
become  due  and  payable,  does  not  charac- 
terize the  language  which  follows  as  the 
legal  conclusions  of  the  affiant  instead  of  the 
purport  of  the  writing  to  which  it  refers, 
and  its  use  does  not  show  that  the  affiant 
was  stating  the  legal  conclusions  drawn  by 
him  from  the  alleged  contract  Merchants* 
Nat  Bank  v.  Columbia  Spinning  Co.,  47  N. 
Y.  Supp.  442,  444,  21  App.  Div.  383. 

A  declaration  in  an  action  of  assumpsit 
for  hogs  sold  averred  that  after  making  the 
contract  it  was  "agreed"  between  the  par- 
ties that  the  delivery  should  be  extended  to 
a  certain  day.  Held,  that  the  use  of  the 
word  "agreed"  in  such  count  did  not  make 
the  declaration  one  in  "debt,"  since  the  count 
may  show  notwithstanding  that  the  defend- 
ant "undertook  and  promised"  to  accept  and 
pay  for  the  hogs.  North  v.  Kizer,  72  111. 
172.  175. 

The  word  "promise"  means  an  acknowl- 
edgment without  regard  to  an  expressed  con- 
sideration or  corresponding  duty  of  the  other 
party,  while  the  word  "agreement"  has  been 
held  to  import  a  reciprocity  of  obligation. 
CampbeU  y.  Findley,  22  Tenn.  (3  Humph.) 
330,  332. 
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AGREE  TO  I.ET. 

"Agree  to  let/'  as  used  in  a  lease,  means 
the  same  as  the  word  "let,"  and  operates  as 
4  present  demise,  unless  Uiere  Is  something 
In  the  Instrument  showing  that  a  present 
-demise  could  not  have  been  in  the  contem- 
plation or  the  parties.  Phillip  y.  Benjamin, 
^  Adol.  El.  644,  650;  Kabley  y.  Worcester 
<}aslight  Co.,  102  Mass.  392,  394. 

The  words  "agreed  to  let"  were  effectual 
in  creating  a  present  demise,  and  the  new 
term  began  from  the  date  of  the  execution  of 
the  instrument,  though  the  tenant's  former 
term  had  not  yet  expired.  Chapman  y. 
Bluck,  4  Bing.  N.  C.  187,  192;  Western  Boot 
•&  Shoe  Co.  y.  Gannon,  50  Mo.  App.  642,  646. 

"Agree  to  let,"  as  used  in  an  instrument 
which  contained  no  mention  of  any  length 
-of  term  except  that  in  the  stipulation  "to 
make  a  lease,"  where  no  agreement  for  entry 
before  the  lease  is  made,  or  that  the  pro- 
posed tenant  shall  commence  his  occupation 
before  the  landlord  shall  have  made  certain 
repairs,  is  an  executory  contract  for  a  lease 
to  be  begun  hereafter,  and  not  as  a  present 
demise.  McGrath  y  City  of  Boston,  108 
Masa  369,  871. 

AGREE  TO  PAT. 

The  words  "agree  to  pay,"  In  a  deed  of 
land  subject  to  mortgage,  which  contains  a 
covenant  against  incumbrances  except  mort- 
gages, which  mortgages  the  said  second 
party  accept  and  agree  to  pay,  do  not  show 
an  assumption  of  the  mortgages  by  the  gran- 
tee in  the  absence  of  other  evidence  ex- 
plaining the  language.  Hopper  y.  Calhoun, 
35  Pac.  816,  817,  62  Kan.  703,  89  Am.  St.  Rep. 
-3G3. 

The  words  "agrees  to  pay,"  in  a  deed 
which  recites  that  the  grantee  expressly 
agrees  to  pay  a  certain  mortgage  on  the  land, 
renders  the  grantee  personally  liable  for  the 
mortgage  debt.  Bay  v.  Williams,  112  111.  91, 
•93,  64  Am.  Rep.  209;  Davis  v.  Hulett,  4  Atl. 
139,  68  Vt.  90;  Saunders  v.  McClintock,  46 
Mo.  App.  216,  223;  Lappen  v.  Gill,  12  Mass. 
S49,  360. 

AGBEEABI.T  TO  I.AW. 

"Agreeably  to  law,"  as  used  in  Act  April 
8,  1858,  S  693,  providing  that  a  person,  to  be 
eligible  to  election  or  appointment  to  office 
in  the  military  forces  of  the  state,  must  be 
a  resident  of  the  proper  military  district, 
city  or  village,  "agreeably  to  law,"  Implies 
the  existence  of  other  legal  provisions  on  the 
subject,  and  refers  the  question  of  eligibility 
entirely  to  such  other  provisions.  People  v. 
Smith,  23  N.  Y.  63,  59. 

AOBEEABI.T   TO   THE   USUAIi    MODE 
OF  PROCESS. 

By  the  use  of  the  phrase  "agreeably  to 
the  usual  mode  of  process,"  In  the  thirty- 


third  section  of  the  judiciary  act,  providing 
that  the  procedure  In  respect  to  preliminary 
proceedings  against  persons  accused  of  a  vio- 
lation of  the  criminal  enactments  of  Con- 
gress shall  be  "agreeably  to  the  usual  mode" 
of  process  against  offenders  In  the  state  in 
which  the  offenders  may  be  arrested  and  the 
proceedings  had,  It  has  been  said  by  Mr.  Jus- 
tice Curtis  in  United  States  v.  Rundlett  (U..S.) 
27  Fed.  Cas.  915,  to  have  been  the  intention 
of  Congress  to  assimilate  all  proceedings  for 
holding  accused  persons  to  answer  before  a 
court  of  the  United  States  to  proceedings  had 
for  similar  purposes  by  the  laws  of  the  state 
where  the  proceedings  should  take  place,  and 
as  a  necessary  consequence  that  the  com- 
missioners have  power  to  order  a  recogniz- 
ance to  be  given  to  appear  before  them  in 
those  states  where  justices  of  the  peace  or 
other  examining  magistrates,  acting  under 
the  laws  of  the  state,  have  such  power. 
United  States  y.  Horton  (U.  S.)  26  Fed.  Cas. 
375,  370. 

The  term  must  be  construed  so  as  to  in- 
clude all  the  regulations  and  steps  incident 
to  the  proceeding  before  the  officer  from  its 
commencement  to  its  termination,  as  pre- 
scribed by  the  state  laws,  so  far  as  they  may 
be  applicable  to  the  federal  courts,  so  that 
the  authority  of  a  commissioner  to  take  bail 
for  the  appearance  of  an  accused  person  de- 
pends on  the  laws  of  the  state.  United 
States  v.  Sauer  (U.  8.)  73  Fed.  671,  674. 

AOBEED  CASE. 

"Agreed  case,"  within  the  meaning  of 
Rev.  St.  1894,  §  562,  providing  that  parties 
may  submit  any  matter  of  controversy  be- 
tween them  to  any  court  on  an  agi'eed  state- 
ment of  facts,  to  be  made  out  and  signed  by 
the  parties,  accompanied  by  an  affidavit  that 
the  controversy  is  real  and  the  proceeding 
in  good  faith,  does  not  apply  to  a  case  where 
the  parties  agree  to  the  facts,  reduce  them 
to  writing,  and  submit  the  case  to  the  court. 
Reddick  v.  Board  of  Com'rs  of  Pulaski  Coun- 
ty, 41  N.  E.  834,  14  Ind.  App.  598. 

AGREED  DISBCISSAI.. 

See  "Dismissal  Agreed.** 

;  AGREED  ORDER. 

The  only  difference  between  an  "agreed 
order"  and  one  which  is  made  In  the  due 
course  of  the  proceedings  in  an  action  Is 
that  In  the  one  case  it  is  agreed  to,  and  In  • 
the  other  It  is  made  as  authorized  by  law. 
A  receiver  who  acts  under  an  agreed  order 
is  acting  as  an  officer  of  the  court,  as  much 
as  he  would  be  In  acting  under  an  order 
made  without  agreement  in  the  due  course  of 
proceedings  in  the  case,  and  his  sureties  on 
the  official  bond  which  he  gives  are  as  much 
bound  in  the  one  case  as  in  the  other,  be- 
cause he  is  acting  under  an  order  of  the 


AGBESD  STATEMENT 


282 


AQBESMENT 


court    H.  B.  Claflin  Oo.  t.  Gibson  (Ky.)  51 
S.  W.  430,  440. 

AGBEED  STATEHEITT* 

An  agreement  of  counsel  annexed  to  the 
case,  filed  in  the  office  of  the  clerk  of  the  Su- 
preme Court,  to  the  effect  that  the  foregoing 
shall  constitute  the  case  for  hearing  on  ap- 
peal before  the  Supreme  Ck)urt,  construed  as 
an  agreed  statement  of  the  case,  as  used  in 
Code  Civ.  Proc.  S  345,  subd.  5,  which  provides 
that  an  "agreed  statement"  or  case  on  ap- 
peal, prepared  by  counsel  for  the  respective 
parties,  shall  dispense  with  the  necessity  of 
a  return  or  any  other  paper  from  the  circuit 
court  McNair  v.  Craig,  12  S.  B.  867,  34  S. 
C.9. 

An  "agreed  statement  of  facts"  may  be 
the  equivalent  of  a  special  verdict  or  a  find- 
ing of  facts  upon  which  a  reviewing  court 
may  declare  the  applicable  law  for  such 
agreed  statement,  as  of  the  ultimate  facts. 
But  if  it  Is  merely  a  recital  of  testimony  or 
evidential  fact  it  brings  nothing  before  an 
appellate  court  for  consideration.  United 
States  Trust  Oo.  v.  New  Mexico,  22  Sup.  Ct 
172,  174.  183  V.  S.  636,  40  L.  Ed.  816. 

AGBEED  TO. 

An  Indorsement  on  a  judgment  of 
"agreed  to"  Is  insufficient  to  show  that  it  was 
rendered  by  consent,  or  that  the  words  were 
intended  to  mean  anything  more  than  that 
the  draft  of  the  Judgment  prepared  to  be 
handed  to  the  Judge  was  agreed  to,  as  prop- 
erly expressing  the  Judgment  to  be  ordered 
by  the  court  San  Francisco  Sav.  Union  v. 
Myers,  18  Pac.  686,  76  Cal.  624. 

A  father  and  sons  executed  an  agree- 
ment whereby  the  father  "agreed  to  give"  his 
sons  his  plantation  to  farm,  etc.,  and  in  con- 
sideration the  sons  agreed  to  bind  them- 
selves to  keep  the  father  and  his  wife  in 
everything  they  need  for  their  comfort,  etc., 
during  their  lives,  and  pay  the  father's  debts. 
Held,  that  the  phrase  "agreed  to  give"  did 
not  indicate  an  intention  that  the  agreement 
should  operate  as  a  present  transfer  of  the 
land,  but  that  it  was  merely  a  contract  to 
allow  the  sons  to  farm  the  land  and  maintain 
the  parents,  being  compensated  by  what  they 
could  make.  Shirley  v.  Shirley,  69  Pa.  (9  P. 
F.  Smith)  267,  272,  273. 

AGREED  UPOH. 

"Agreed  upon,"  as  used  in  the  prelim- 
inary articles  of  the  treaty  of  Paris,  provid- 
ing that  the  peace  between  the  United  States 
and  England  shall  take  efl^ect  from  the  time 
the  terms  of  peace  are  agreed  upon  between 
Great  Britain  and  France,  should  be  constru- 
ed to  mean,  "when  the  ministers  have  come 
to  an  understanding  as  to  the  terms  of  the 
treaty  and  have  reduced  them  to  writing." 
Hylton  V.  Brown  (U.  S.)  12  Fed.  Cas.  1129, 1132. 


AGBEEinO* 

"Agreeing  to  stay,"  as  used  In  a  declara- 
tion which  alleged  that,  in  consideration  of 
plaintiff's  "agreeing  to  stay"  a  certain  action, 
defendant  promised  to  pay  a  certain  sum, 
was  sufficient  to  admit  proof  that  the  consid- 
eration was  a  promise  in  consideration  of  the 
plaintiff's  "having  agreed"  to  stay  the  action. 
Tanner  v.  Moore,  9  Q.  B.  1,  4. 

AGREEBIENT* 

See  "Collateral  Agreement";  "Express 
Agreement";  "Implied  Agreement"; 
"Positive  Agreement";  "Seasonable 
Agreement" 

Composition  agreement  see  ^Composi- 
tion." 

An  "agreement"  concerning  things  per- 
sonal is  a  mutual  assent  of  the  parties.  Rolir 
V.  Baker,  10  Pac.  627,  13  Or.  360  (citing 
Plowd.  6). 

An  agreement  Is  the  result  of  the  mutual 
assent  of  two  parties  to  certain  terms.  Jones 
V.  Williams,  40  S.  W.  363,  367,  139  Mo.  1,  37 
L.  R.  A.  682,  61  Am.  St  Rep.  436. 

The  term  "agreement"  signifies  a  mutual 
agreement  on  consideration  between  two  or 
more  parties.  Arnold  y.  Scharbaner  (U.  S.) 
116  Fed.  492,  497. 

An  agreement  is  the  coming  together  hi 
accord  of  two  minds  on  a  given  proposition. 
Leonard  v.  Marshall  (U.  S.)  82  Fed.  396,  399. 

"An  agreement  is  an  assent  of  two  minds 
to  the  same  thing."  Richardson  v.  Clements, 
89  Pa.  603,  606,  33  Am.  Rep.  784. 

An  agreement  means  a  completed  con- 
tract   Durham  v.  Taylor,  29  Ga.  166,  176. 

"An  'agreement'  as  defined  by  Webster, 
is  the  union  of  two  or  more  minds  in  a  thing 
done  or  to  be  done;  a  coming  or  knitting  to- 
gether of  minds.  One  of  the  definitions  of 
the  term  given  by  Bouvier  is  a  coming  to- 
gether of  parties  in  opinion  or  determination; 
the  union  of  two  or  more  minds  in  a  thing 
done  or  to  be  done;  a  mutual  assent  to  do  a 
thing.  Another  definition  quoted  by  the  last- 
named  author  is  that  it  consists  of  two  per 
sons  being  of  the  same  mind,  intention,  or 
meaning,  concerning  the  matter."  Wood- 
worth  V.  State,  20  Tex.  App.  375,  882. 

*To  constitute  an  agreement  the  minds 
of  both  parties  must  meet  That  means  that 
one  mind  cannot  make  an  agreement  alone; 
that  both  must  understand  the  agreement 
alike,  and  must  assent  to  that  agreement;  or, 
to  use  the  term  the  law  uses  in  such  case,  tbe 
minds  of  the  parties  must  meet  upon  the  sub- 
ject of  the  agreement"  Bingham  v.  In8U^ 
ance  Oo.  of  North  America,  43  N.  W.  494,  495, 
74  Wis.  498. 

"The  word  'agreement'  does  not  neces- 
sarily import  any  direct  and  express  stlpnls- 
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tlon,  nor  is  !t  necessary  that  it  should  be  in 
writing.  If  there  is  a  yerbal  understanding 
to  which  both  parties  have  assented,  and 
npon  which  both  are  acting,  it  is  an  agree- 
ment" Holmes  ▼.  Jennison,  39  U.  S.  (14 
Pet)  640,  571,  10  L.  Ed.  679  (quoting  Vattel, 
p.  192,  H  152-154;  Id.  p.  218,  SS  200,  218). 

"Agreement"  embraces  a  mutual  act  of 
two  partiep,  though  in  a  popular  sense  it  is 
frequently  used  as  declaring  the  engagement 
of  one  only.  A  man  may  agree  to  pay  money 
or  to  perform  some  other  act,  and  the  word 
is  then  used  synonymously  with  ''promised" 
or  "engaged."  Packard  v.  Richardson,  17 
Mass.  122, 131,  9  Am.  Dea  128. 

"Agreement,"  as  used  in  the  charter  of  a 
fire  insurance  company,  authorizing  the  exe- 
cution of  such  contracts,  bargains,  agree- 
ments, policies,  or  other  instruments  as 
might  be  necessary,  but  requiring  them  to  be 
in  writing  and  under  the  seal  of  a  corpora- 
tion, and  signed  by  the  president  and  attest- 
ed by  the  secretary  or  other  officer  appointed 
for  that  purpose,  held  not  to  include  a  pre- 
liminary parol  contract  for  insurance  which 
is  to  be  consummated  by  the  execution  of  a 
written  policy,  and  hence  such  oral  contract 
is  valid.  Franklin  Ins.  Co.  y.  Colt,  87  U.  S. 
(20  Wall.)  560,  566,  22  L.  Ed.  423. 

Ah  "agreement"  is  an  act  done,  and 
thereby  differs  from  a  simple  declaration. 
It  is  provable  in  like  manner  as  a  payment 
of  money  or  property  would  be.  Holcomb  v. 
Campbell,  27  N.  Y.  St  Rep.  848,  850  (citing 
Smith  v.  Schanck,  18  Barb.  844,  346). 

"Agreement"  as  used  in  0)mp.  Laws 
1879,  p.  603,  S  18,  providing  that  an  action 
upon  any  agreement  contract  or  promise  in 
writing  must  be  brought  within  five  years, 
does  not  include  an  action  for  the  recovery 
of  taxes  illegally  collected.  Richards  v.  Wy- 
andotte County  Com*rs,  28  Kan.  326,  334. 

Contract  synonymoiis. 

"Agreement"  as  used  in  the  statute  of 
frauds  providing  that  no  suit  shall  be 
brought  on  any  contract  or  "agreement" 
whereby  to  charge  the  defendant  on  any  spe- 
cial promise  unless  in  writing,  is  synonymous 
with  "contract"  Sage  v.  Wilcox,  6  Conn. 
81,  84. 

An  agreement  of  appraisal  is  a  contract 
An  appraiser  who  makes  his  award  under 
such  an  agreement  is  presumed  to  have  acted 
in  accordance  with  the  law  and  the  terms  of 
the  contract  Barnard  v.  Lancashire  Ins.  Co. 
(U.  SO  101  Fed.  36,  37,  41  a  C.  A.  170. 

"Agreement"  as  used  in  Act  Feb.  26, 
1885,  23  Stat  332  [tJ.  S.  Comp.  St  1901,  p. 
1290],  making  it  unlawful  to  prepay  the 
transportation  of  an  alien  when  he  is  known 
to  be  under  contract  or  agreement  to  perform 
labor  or  service  in  the  United  States,  means 
a  contract  or  agreement  which  lacks  none  of 


the  elements  of  a  valid  agreement  and  is 
an  enforceable  contract  either  express  or 
implied.  United  States  v.  Bdgar  (U.  S.)  45 
Fed.  44.  46. 

Deed  or  wilL 

The  term  "agreement**  includes  deeds 
and  wills  as  well  as  contracts  between  par- 
ties. Daw  T.  Niles,  87  Paa  876,  877,  104  Cal. 
106. 

Within  a  statute  providing  that  the 
terms  of  an  agreement  which  have  been  re- 
duced to  writing  are  considered  as  contain- 
ing the  whole  contract  and  that  no  evidence 
can  be  introduced  to  change  its  terms  except 
in  certain  cases,  the  term  "agreement"  in- 
cludes deeds  and  wills  as  well  as  contracts 
between  the  parties.  Bogk  v.  Gassert  13 
Sup.  Ot  738,  740,  149  U.  S.  17.  87  L.  Bd.  631. 

Under  Code*  Civ.  Proc.  |  3136,  the  term 
"agreement"  includes  deeds  and  wills  as 
well  as  contracts  between  parties  relating  to 
the  Introduction  of  parol  evidence  to  various 
terms  of  any  written  agreement  Riddell  y. 
Peck-Williamson  Heating  A  Ventilating  Co., 
69  Pac.  241,  242,  27  Mont  44. 

"Agreement"  as  used  in  Civ.  Code,  | 
696,  providing  that  parol  evidence  of  the  cir- 
cumstances under  which  an  "agreement"  was 
made  is  admissible  to  explain  any  ambiguity 
or  to  establish  illegality  or  fraud,  includes 
deeds  and  wills  as  welF  as  contracts  between 
the  parties.  Hicklin  v.  Le  Clear,  22  Pac 
1057.  1060,  18  Or.  126. 

The  term  "agreement,"  as  used  in  the 
provision  that  an  agreement  reduced  to  writ- 
ing is  deemed  the  whole,  hicludes  deeds  and 
wills  as  well  as  contracts  between  parties. 
Code  Civ.  Proc.  Cal.  1903,  S  1856. 

Judgment. 

"Agreement"  as  used  in  the  statute  of 
limitations  defining  the  time  in  which  an  ac- 
tion on  a  specialty,  or  any  agreement,  con- 
tract or  promise  in  writing,  must  be  brought 
construed  not  to  include  a  judgment  Kim- 
ball V.  Whitney,  15  Ind,  280,  282. 

Reeeipt, 

A  receipt,  such  as  is  usually  given  by 
express  companies  for  goods  delivered  to 
them  to  be  carried  by  express,  is  not  an 
agreement  within  the  meaning  of  the  stamp 
act  requiring  a  stamp  of  five  cents.  De 
Barre  v.  Livingston  (N.  Y.)  48  Barb.  511,  521. 

ITiiderstanding  synonyinoiis* 

"Agreement"  and  "understanding"  are 
synonymous  terms,  at  least  to  such  an  ex- 
tent that  where  a  special  query  was  pro- 
pounded to  a  jury  as  to  the  existence  of  an 
understanding,  and  they  answer  that  there 
was  no  such  agreement,  the  answer  was  re- 
sponsive. Barkow  T.  Sanger,  8  N.  W.  16, 
21,  47  Wis.  50a 


AGREEMENT 


284      AGREEMENT  FOR  COMPOSITION 


The  teim  ''agreement'*  is  often  defined 
as  synonymous  with  '^understanding,"  and 
either  word,  when  used  in  a  question  relat- 
ing to  an  understanding  or  agreement,  can- 
not be  said  to  call  for  a  conclusion  of  the 
witness.  Garrett  v.  Western  Union  Tel,  Oo.» 
58  N.  W.  1064^  1065,  92  Iowa,  449. 

Warrant  or  promise  synonyiiioiis. 

The  term  "agreement,"  in  its  usual  pop- 
ular signification,  is  synonymous  only  with 
"promise,"  and  means  no  more  than  the 
union  of  two  or  more  minds  or  a  concurrence 
of  views  and  intention.  This  concord  or  un- 
ion of  minds  may  be  lawful  or  unlawful; 
with  consideration  or  without;  creating  an 
obligation.  Still,  by  the  universal  under- 
standing, it  is  an  ''agreement,"  and  it  is  not 
che  less  so  because  it  is  opposed  to  law,  or 
even  good  morals.  In  short,  everything  done 
or  committed  by  the  compact  of  two  minds 
is  universally  and  familiarly  called  an  "agree- 
ment" by  every  one  who  understands  the 
use  and  meaning  of  language.  Of  this  every 
person  has  intuitive  evidence,  and  frequently 
employs  the  term  in  question  to  manifest 
that  operation  of  minds  denominated  "mu- 
tual assent"  Whether  a  consideration  exists 
is  a  distinct  idea,  and  enters  not  into  the 
popular  meaning  of  the  term.  The  word 
"agreement"  is  used  more  frequently  to  de- 
note a  mutual  assent  of  minds  without  legal 
consideration  than  it  is  to  denote  one*s  prom- 
ise or  undertaking.  Like  many  other  words, 
It  is  sometimes  restricted  or  limited  by  the 
subject  of  its  application.  If  the  inquiry  be 
made  whether  there  exists  an  agreement 
which  the  law  will  enforce,  the  subject-mat- 
ter limits  the  signification  of  the  term  "agree- 
ment," and  gives  it  a  new  and  peculiar  mean- 
ing. The  question  does  not  regard  the  broad 
and  comprehensive  intendment  of  the  term, 
nor  its  usual  and  popular  meaning,  but  the 
object  of  inquiry  is  an  agreement  of  a  spe- 
cial nature,  distinguished  by  a  legal  con- 
sideration, and  enforceable  in  the  court  of  jus- 
tice. The  mind,  influenced  by  the  popular  and 
most  familiar  use  of  the  term  "agreement," 
considers  the  law  as  pointing  to  promises 
only;  but  if,  from  any  source,  It  appear  that 
the  consideration  was  meant  to  be  embraced, 
the  peculiar  and  technical  sense  of  the  legal 
and  sufiScient  contract  is  intended.  The 
word  "agreement,"  if  there  be  nothing  to 
limit  its  meaning,  regards  promises  only, 
and  not  their  consideration,  and  hence,  to 
make  an  agreement  valid  within  the  statute 
of  frauds,  the  consideration  need  not  be  ex- 
pressed in  writing.  Sage  v.  Wilcox,  6  Conn. 
81.  84. 

"Agreement,"  as  used  in  the  statute  of 
frauds,  providing  that  no  suit,  in  law  or 
equity,  shall  be  maintained  upon  any  agree- 
ment to  answer  for  the  debt,  default,  or  mis- 
carriage of  another,  unless  the  agreement  or 
a   memorandum  thereof   shall   be   made  in 


writing  and  signed  by  the  person  to  be  ohar^ 
ged  therewith,  should  be  construed  not  to  be 
used  in  its  technical  sense,  as  being,  synony- 
mous with  "contract"  or  "mutual  obliga- 
tion," but  only  to  require  a  written  promise 
which  need  not  necessarily  state  the  consid- 
eration therefor.  It  Is  equivalent  to  promise; 
Smith  V.  Ide,  3  Vt  290,  299. 

A  party  as  a  witness  was  asked  If  cer- 
tain services  performed  by  him  as  set  out  in 
his  declaration  were  under  any  agreement 
warrant,  or  promise  with  defendant  or  any 
one,  and  he  answered  that  he  did  not  make 
an  agreement  with  any  one.  Held,  that  the 
word  "agreement,"  as  used  in  the  answer, 
was  intended  to  cover  the  three  synonyms 
of  "agreement,"  "warrant,"  or  "promise,"  as 
used  in  the  question.  Stratford  v.  Ames*  90 
Mass.  (8  Allen)  577,  579. 

"Agreement,"  as  used  in  Gen.  St  p.  06^ 
providing  that  no  action  shall  be  brought 
on  any  agreement  not  to  be  performed  within 
one  year  unless  the  promise,  contract,  or 
agreement  on  which  such  action  shall  be 
brought  is  in  vnriting,  is  synonymous  with 
special  promise  or  undertaking.  Sheehy  v. 
Adarene,  41  Vt  541,  543»  98  Am.  Dec.  623. 

AGREEMENT  BETWEEN  STATES. 

"Agreement,"  as  used  in  the  federal  God- 
stitution  prohibiting  a  state  from  making 
any  compact  or  agreement  with  another  state 
or  foreign  power,  means  any  compact  or 
agreement  tending  to  the  formation  of  a 
combination  increasing  the  political  power  in 
the  states  which  may  encroach  upon  or  inter- 
fere with  the  supremacy  of  the  United 
States.  Stearns  v.  Minnesota,  21  Sup.  Ct. 
73,  82,  179  U.  S.  223,  45  L.  Ed.  162,  Agree- 
ments or  compacts  in  their  nature  political, 
or  such  as  may  in  any  wise  conflict  with 
the  powers  which  the  states,  by  the  adoption 
of  the  federal  Constitution,  delegated  to  the 
federal  government  Union  Branch  R.  Co. 
V.  East  Tennessee  &  G.  R.  Co.,  14  Ga.  327, 
339.  All  connection  and  communication  be- 
tween states  and  foreign  powers.  Holmes  ▼. 
Jennison,  39  U.  S.  (14  Pet)  540.  571,  10  L. 
Ed.  579  (citing  Yattel,  p.  192,  §|  152,  153,  154; 
Id.,  p.  218,  §  206). 

AGREEMENT       FOB       GOMHOK-LAW 
COMPOSITION. 

An  agreement  by  creditors,  for  the  pu^ 
pose  of  reopening  a  bank,  to  accept  in  pa7- 
ment  of  the  amounts  due  from  the  banlc 
certificates  of  deposit  of  the  bank  or  its  suc- 
cessor, payable  in  annual  installments,  is^ 
what  is  usually  termed  an  "agreement  for  a 
common-law  composition,"  and  applies  to  all 
creditors;  not  a  part  or  even  a  majority,  of 
them.  Abel  v.  Allemania  Bank,  82  N.  W» 
G80,  681,  79  Minn.  419. 
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AOBEEMENT     FOB     HDUB     OF     UU 
BOBEK. 

''Agreement  for  the  hire  of  any  labors/' 
as  used  in  St  55  Geo.  Ill,  c  184,  Sched- 
ule, pt  1,  tit  ''Agreement,"  exempting  any 
"agreement  for  the  hire  of  any  laborer"  from 
stamp  duty,  construed  to  include  an  agree- 
ment of  employment  for  the  purpose  of  dis- 
charging the  duty  and  doing  the  work  of 
fireman  and  stokers  on  board  a  ship  under 
the  direction  of  engineers.  Wilson  t.  De 
Zubueta,  14  Q.  B.  405,  414. 


aobeemeut 


m  OOH8IDEBATION  OF 
OE. 

The  term  "agreement  made  upon  consid- 
eration of  marriage"  in  the  statute  of  frauds, 
requiring  such  agreements  to  be  in  writing, 
does  not  include  a  promise  to  marry  made 
in  consideration  of  a  similar  promise  by  the 
other  party.  Olark  ▼.  Pendleton,  20  Oonn. 
495.  508. 

"Agreement,"  as  used  in  statute  of 
frauds  providing  that  no  action  shall  be 
brought  to  charge  any  person  on  an  agree- 
ment made  in  consideration  of  marriage,  or 
upon  any  agreement  not  to  be  performed 
within  one  year,  unless  such  promise  or 
agreement  be  in  writing,  means  promises  in 
consideration  of  marriage,  agreements  for 
other  tilings  made  in  consideration  of  mar- 
riage, and  does  not  apply  to  the  mutual 
promises  constituting  the  contract  to  marry. 
Derby  v.  Phelps,  2  N.  H.  515,  516. 

"Agreement,"  as  used  In  the  statute  of 
frauds,  requiring  agreement  made  in  consid- 
eration of  marriage  to  be  in  writing,  is  to  be 
construed  not  to  Include  an  antenuptial  agree- 
ment, by  which  the  prospective  husband  and 
wife  agre3  that  if  either  dies  the  other  will 
make  no  claim  on  the  property  of  the  one 
dying.  Bainbolt  r.  Bast,  50  Ind.  538,  540, 
26  Am.  Bep.  40. 

The  phrase  "agreement  made  in  consid- 
eration of  marriage,"  as  used  In  the  statute 
of  frauds,  does  not  embrace  a  case  where  an 
unmarried  woman,  being  the  owner  of  lands, 
agrees  with  a  man  that  in  consideration  that 
he  will  marry  her  and  make  improvements 
on  the  land  she  will  convey  the  same  to  him, 
inasmnch  as  the  additional  consideration  of 
making  improvements  on  the  land  does  not 
change  the  character  of  the  agreement 
Elenry  y.  Henry,  27  Ohio  St  121,  128. 

AGBBEMENT  TO  ANSWEB  FOB  DEBT 
OF  AKOTHEB 

As  used  in  the  statute  of  frauds,  pro- 
viding that  no  person  shall  be  charged  upon 
any  promise  to  pay  the  debt  of  another  un« 
less  the  agreement  is  in  writing,  construed 
as  requiring  an  agreement  ezpiesalng  ajion- 
sideration  as  well  as  a  promise.  Wain  v. 
Warlters,  5  East,  10,  16;  Sears  v.  Brink,  8 
Johns.  210,  215,  8  Am.  Dec.  475. 


As  used  in  St.  1788,  c.  16,  providing  that 
no  action  shall  be  brought  to  charge  the  de- 
fendant upon  any  special  promise  to  answer 
for  the  debt,  default,  or  misdoings  of  an- 
other person  unless  the  "agreement"  is  in 
writing  and  signed  by  the  person  to  be  char^ 
ged  therewith,  is  to  be  construed  in  its  pop- 
ular meaning,  as  synonymous  with  "prom- 
ise" or  ''engage,"  and  not  in  a  technical  le- 
gal meaning,  as  synonymous  with  "con- 
tract," and  bence  the  writing  is  not  required 
to  recite  a  consideration.  Packard  v.  Rich- 
ardson, 17  Mass.  122,  132,  9  Am.  Dec.  123. 

AOBEEMBEn     TO     BE     PEBFOBMED 
WITHIB  A  TEAB. 

Bee  "Perform." 

AOBEEMEHT  TO  BUT. 

An  ''agreement  to  buy"  is  a  contract  by 
which  one  engages  to  accept  from  another, 
and  pay  a  price  for  the  title  to  a  certain 
thing.  Civ.  Code  Cal.  1003,  §  1728.  An 
agreement  to  buy  is  a  contract  by  which 
one  engages  to  accept  from  another  and  pay 
a  price  for  the  title  to  a  certain  thing.  Rev. 
Codes  N.  D.  1899,  i  3952;  Civ.  Code  S.  D. 
1903,  S  1803.  An  "agreement  to  buy"  is  a 
contract  by  whicl^one  engages  to  accept 
from  another,  and  pay  a  price  for  the  title 
to  a  certahi  thing.  Civ.  Code  Mont  1895,  S 
2322. 

AGBEEMENT  TO  SEIX  AHD  BUT. 

An  "agreement  to  sell  and  buy"  is  a 
contract  by  which  one  engages  to  transfer 
the  title  to  a  certain  thing  to  another,  who 
engages  to  accept  the  same  from  blm  and  to 
pay  the  price  therefor.  Civ.  Code  Mont  1895, 
§  2323:  av.  Code  Cal.  1903,  §  1729;  Rev. 
Codes  N.  D.  1899,  S  3953;  Civ.  Code  S.  D. 
1903,  S  1304. 

AOBEEMENT  TO  SEIiIi  OB  OONVET. 

Sale  distinguished,  see  "Sale." 

An  "agreement  to  sell"  is  a  contract  by 
wlilch  one  engages  for  a  price  to  transfer  to 
another  the  title  to  a  certain  thing.     Civ. 

I  Code  Mont  1895,  §  2321;   Rev.  Codes   N.  D. 

I  1899,  S  8951;   Civ.  Code    S.  D.  1903,  i  1302; 

I  Civ.  Code  Cal.  1903,  §  1727. 

There  being  a  controversy  concerning 
I  certain  land,  the  plaintiff  and  P.  entered  into  a 
I  written  contract,  reciting  that  he  had  given 
j  P.  a  power  of  attorney  to  prosecute  the  ac- 
j  tion  to  Judgment,  and  had  agreed  to  grant 
I  bargain,  and  sell,  and  did  thereby  grant, 
I  bargain,  and  sell  the  land  in  controversy  to 
j  P.  and  his  heirs,  but  which  provided  that  P. 
should  prosecute  the  suit  "by  virtue  of  the 
I  power  of  attorney"  from  the  plaintiff,  and 
I  that  if  he  should  be  successful  he  should  pay 
I  the  plaintiff  a  certain  sum,  and  the  plaintiff 
I  should  convey  the  land  to  blm  in  fee;  other- 


/ 


AGBBEMBNT  TO  SELL  OB  CONVEY    286 


AGBICULTUBB 


wise  P.  was  not  to  pay  such  sum  or  any  part 
thereof.  Held,  that  the  Instrument  consti- 
tuted an  agreement  to  convey  rather  than  a 
conveyance.  Maus'  Lessee  y.  Montgomery, 
11  Serg.  A  B.  329.  331. 

An  "agreement  to  convey  to  R.,  his  heirs 
or  assigns,"  etc.,  Is  of  an  executory  char- 
acter, only  binding  the  grantor  to  convey  the 
Interest  described  at  a  future  day,  and  does 
not  vest  In  the  grantee  immediately  any  right 
or  title,  nor  put  him  in  the  constructive  pos- 
session of  the  land,  though  the  lands  may 
not  at  the  time  have  been  In  the  actual  pos- 
session and  occupation  of  the  grantor.  Selt- 
zlnger  v.  Rldgway  (Pa.)  4  Watts  &  S.  472, 
487. 

"There  is  a  broad  distinction  between  a 
license  and  a  contract  or  agreement  for  the 
sale  of  land.  A  license  is  but  an  authority 
to  do  an  act  or  series  of  acts  on  the  lands  of 
the  licensor.  It  needs  no  consideration  to 
support  It,  and  transfers  no  Interest  in  the 
land,  and  is  from  its  nature  revocable  at  the 
win  of  the  licensor.  A  contract,  on  the  other 
hand,  requires  a  consideration  to  support  it, 
and  confers  rights  which  may  be  enforced  at 
law."  Baltimore  &  H.  R.  Co.  v.  Algire,  63 
Md.  319,  322. 

A  contract  reciting  that  S.  "hath  agreed 
to  sell  and  has  sold  to  P.,"  and  that  P.  "hath 
agreed  to  purchase  and  has  purchased,"  the 
lease  of  certain  property,  and  providing  that 
the  consideration  for  such  lease  was  cer- 
tain property  for  which  P.  was  "to  give  good 
and  sufficient  deeds"  on  or  before  the  1st  day 
of  May  next,  at  which  time  or  before  convey- 
ance was  "to  be  made  by  both  parties  of  the 
property  hereby  agreed  to  be  conveyed,"  was 
an  agreement  to  convey,  and  not  a  convey- 
ance. Jackson  v.  Moncrief  (N.  Y.)  6  Wend. 
26,  29. 

An  agreement  to  sell  land  "is  a  con- 
tract to  be  performed  in  the  future,  which  if 
fulfilled  results  in  a  sale  of  land.  It  is  pre- 
liminary to  the  sale,  and  is  not  the  sale. 
Purchase,  rescission,  or  release  may  occur 
by  which  the  contemplated  sale  never  takes 
place.  Ide  v.  Leiser,  24  Pac.  695,  10  Mont 
6,  24  Am.  St  Rep.  17. 

There  is  a  difference  between  a  sale  of 
personal  property  and  an  "agreement  to  sell." 
Under  an  agreement  to  sell  no  title  passes, 
but  whenever  parties  have  agreed  upon  the 
time  of  sale  and  the  property  sold  is  iden- 
tified, and  nothing  remains  but  to  deliver  It, 
and  if  it  appears  from  the  evidence  that  the 
parties  understood  and  Intended  the  title  to 
pass  without  actual  delivery  at  the  time  of 
the  sale  then  the  title  would  pass  without 
such  delivery.  Baker  v.  Gulnn,  23  S.  W. 
604,  605,  4  Tex.  Civ.  App.  539. 

A  call  as  used  In  stock  exchange  is  an 
"agreement  to  sell,"  whether  it  is  referred  to 
as  an  offer  or  an  option  or  a  call,  and  comes 
within    the    stamp    act,    requiring    certain 


stamps  to  be  fixed  on  all  sales  or  agreemmti 
to  sell.  Treat  v.  White.  21  Sup.  Ct  611.  612, 
181  U.  S.  264^  46  L.  £d.  853. 

Inasmuch  as  a  sale  is  a  contract  or 
agreement,  it  is  frequently  spoken  of  as  a 
"contract  of  sale"  or  an  "agreement  of  sale" 
— two  phrases  which  in  the  law  mean  no 
more  and  no  less  than  the  word  sale.  No 
amount  of  offering  to  sell  will  make  a  con- 
tract of  sale,  unless  some  one  accepts  the 
offer  by  agreeing  to  buy;  so  that  a  call  or 
memorandum  or  writing  executed  for  a  val- 
uable consideration,  giving  the  bearer  a  right 
to  call  upon  the  subscriber  for  a  certain 
share  of  stock  therein,  within  a  stated  time 
and  at  a  given  price,  is  not  a  contract  or 
agreement  to  sell.  White  v.  Treat  (U.  S.) 
100  Fed.  290.  291. 

"Agreement"  necessarily  embraces  two 
parties  in  a  contract  of  sale— one  to  sell  and 
one  to  buy — and  when  R.  agrees  to  sell  bis 
farm  to  E.  for  a  certain  sum,  and  E.  signs 
the  agreement,  there  is  a  promise  to  pur- 
chase and  pay  for  the  farm  the  considera- 
tion expressed,  as  clearly  implied  as  though 
it  was  expressed  in  words.  It  was  not  mere- 
ly a  promise  by  one  party  to  the  other,  bat 
it  was  an  agreement  made  by  both,  and 
binds  both  by  every  principle  of  law  and 
morality.  Richards  v.  Edlck  (N.  Y.)  17  Barb. 
260,  263. 

AGRI  LIMITATI. 

"Agrl  limltatl"  are  lands  whose  bound- 
aries are  strictly  limited  by  the  lines  of  goT- 
ernment  surveys,  so  that  when  they  border 
on  streams  or  other  waters  they  are  not 
entitled  to  accretion  or  alluvion  or  to  is- 
lands in  the  stream.  Hardin  v.  Jordan,  11 
Sup.  Ct  808,  818,  140  U.  S.  371,  35  L.  Ed. 
42a 

AGRICULTURL 

As  business,  see  "Business." 
Engaged  in  agriculture,  see  "Engage." 

"Agriculture"  is  defined  to  be  the  art  or 
science  of  cultivating  the  ground,  especially 
in  fields  or  large  quantities,  including  the 
preparation  of  the  soil,  the  planting  of  seeds, 
the  raising  and  harvesting  of  crops,  and  the 
rearing,  feeding,  and  managing  of  live  stoct 
The  variety  of  products  of  the  earth,  of  agri- 
cultural Implements,  and  of  domestic  ani- 
mals invited  and  put  on  exhibition  at  agri- 
cultural fairs  attests  the  comprehensiveness 
of  the  term  "agriculture."  It  refers  to  the 
field  or  farm,  with  all  Its  wants,  appoint- 
ments, and  products,  as  horticulture  refers  to 
the  garden,  with  its  less  Important,  though 
varied,  product  Dillard  v.  Webb,  55  Ala. 
468,  474. 

"Agriculture,"  as  defined  by  Webster,  'is 
the  art  or  science  of  cultivating  the  gronnd, 
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indndlng  the  preparation  of  fh%  eoll,  the 
planting  of  seeds,  the  raising  and  harvesting 
of  crops»  and  the  rearing,  feeding,  and  man- 
agement of  lire  stock."  Binsel  ▼.  Grogan,  29 
N.  W.  885,  807,  OT  Wis.  147. 

"Agrlcnlture,"  as  used  in  Acts  187(V-71,  c. 
71,  I  3  (Thomp.  &  St  Code,  S  2100a),  exempt- 
ing flye  head  of  sheep  In  the  hands  of  the 
head  of  a  family  "engaged  in  agriculture," 
means  "in  Its  original  sense,  the  cultivation 
of  the  ground  for  the  purpose  of  procuring 
vegetables  and  fruits  for  the  use  of  man  and 
beast,  or  the  act  of  preparing  the  soil,  sowing 
and  planting  seeds,  dressing  the  plants,  and 
removing  the  crops.  In  this  sense  the  word 
includes  gardening  or  horticulture,  and  also 
the  raising  and  feeding  of  cattle  or  stock;  but 
in  a  more  common  and  appropriate  sense  is 
used  to  signify  that  specie  of  cultivation 
which  is  intended  to  raise  grain  and  other 
field  crops  for  man  and  beast  It  is  equiva- 
lent to  husbandry,  and  'husbandry'  Webster 
defines  to  be  the  business  of  a  farmer,  com- 
prehending agriculture  or  tillage  of  the 
ground,  the  raising,  managing,  and  fattening 
of  cattle  and  other  domestic  animals,  the 
management  of  the  dairy,  and  whatever  the 
land  produces;  but  the  word  'agriculture/  as 
used  in  these  exemption  laws,  has  its  pecul- 
iar legal  sense,  and  relates  to  the  vocation." 
While  "it  is  true  that  two  or  more  vocations 
may  be  combined,  we  are  not  accustomed  to 
think  of  an  artist  merchant,  or  a  banker, 
who,  living  within  a  great  town  or  city,  and 
following  his  vocation,  chooses  in  addition  to 
cultivate  a  littie  patch  of  earth  in  vegetables 
for  his  table,  as  an  agriculturist,  even  in  its 
most  general  sense.  If  he  produce  them  on 
any  extensive  scale  for  market  or  for  man 
and  beast.  In  the  sense  of  husbandry,  then  he 
might  be  regarded  as  an  agricillturist  in  the 
sense  of  the  law.  A  butcher  who  bought  five 
head  of  sheep,  not  to  stock  a  farm,  but  to 
butcher  on  the  next  day  for  market,  is  not 
engaged  in  agriculture,  in  the  sense  of  the 
exemption  laws."  Simons  r.  Lovell,  54  Tenn. 
(7  Heisk.)  510.  514. 

"Agriculture,"  as  used  in  Act  Assem. 
April  22, 1846,  S  8,  exempting  property  "own- 
ed by  any  person  actually  engaged  in  the 
science  of  agriculture,"  means  any  person 
who  "derives  the  support  of  himself  and 
family,  in  whole  or  in  part,  from  the  tillage 
and  cultivation  of  fields.  He  must  cultivate 
something  more  than  a  garden,  though  it 
may  be  much  less  than  a  farm.  If  the  area 
of  cultivation  can  be  called  a  field,  it  is  agri- 
culture as  well  in  contemplation  of  law  as  in 
the  etymology  of  the  word;  and  if  this  con- 
dition be  fulfilled,  the  uniting  of  any  other 
business  not  inconsistent  with  the  pursuit  of 
agricTilture  does  not  take  away  the  protec- 
tion of  the  act  The  keeping  tavern  and 
boarding  house,  and  the  working  at  his  trade 
as  a  tailor  in  the  intervals  of  the  seasons  for 
farming,  did  not  divest  "one  of  the  benefits 
which  the  statute  was  Intended  to  secure  to 


him.**  One  Is  engaged  in  agriculture  during 
the  winter,  when  he  is  obliged  to  suspend  his 
labors  in  the  field,  as  effectually  as  in  the 
summer,  while  actually  engaged  in  rearing 
or  harvesting  crops.  Springer  v.  Lewis,  22 
Pa.  ao  Harris)  191,  103. 

AGRIOlTLTURAIi  ADVAHOE8. 

"Agricultural  advances,"  as  used  In  a 
mortgage  to  necure  agricultural  advances, 
construed  to  include  both  money  and  supplies 
advanced.  Smith  v.  Smith,  11  S.  B.  761,  763, 
38  S.  C.  210. 

AOBIdTLTTTRAIi  CHOPS. 

"Agricultural  crops,"  as  used  in  Pol. 
Code,  9  3495,  authorizing  the  entry  of  lands 
suitable  for  raising  ordinary  "agricultural 
crops,"  construed  to  include  fruits,  and  hence 
that  the  statute  authorizes  the  entry  of  lands 
only  useful  for  the  cultivation  of  fruits. 
Reeves  v,  Hyde,  19  Pac.  685,  086,  77  Cal.  397. 

AORICITIiTURAIi  IiABOREB. 

"Agricultural  laborer,"  as  used  In  a  stat- 
ute giving  agricultural  laborers  a  Hen  on 
crops  made  by  them,  and  as  used  in  home- 
stead acts  exempting  the  products  of  such  la- 
borers from  levy  and  sale,  does  not  include 
an  overseer.  Barkman  v.  Duncan,  10  Ark. 
(5  Eng.)  465,  466;  Isbell  v.  Dunlap,  17  B.  O. 
581,  583. 

AORIOUIiTURAIi  IJEN. 

In  order  to  create  a  valid  "agricultural 
lien"  under  Battle's  Revisal,  c.  65,  S  19,  re- 
lating to  agricultural  liens,  it  must  appear 
(1)  that  the  advances  were  in  money  or  sup- 
plies; (2)  they  were  made  to  the  person  en- 
gaged or  about  to  engage  in  the  cultivation 
of  the  soil;  (3)  they  were  made  after  the 
agreement  is  perfect;  (4)  they  were  made  to 
be  expended  In  the  cultivation  of  the  crop 
during  that  year;  (5)  the  Hen  must  be  on  the 
crop  of  that  year  made  by  reason  of  the  ad- 
vances so  made.  Clark  v.  Farrar,  74  N.  0. 
686,600. 

AOBIOTTLTinELAI.  PRODUCT. 

Beef  cattle. 

In  ordinary  usage,  the  term  "agricultural 
products"  is  confined  to  the  yield  of  the  soil, 
as  corn,  wheat  rye,  hay,  etc.,  in  its  primary 
form.  Thus  Code,  S  1605,  providing  that  a 
municipal  corporation  shall  not  levy  ot  as- 
sess a  tax  on  any  "agricultural  products," 
does  not  exempt  beef  cattle.  Davis  v.  City 
of  Macon,  64  Ga.  128,  134,  37  Am.  Rep.  60. 

Dairy  and  poultry  yard  products. 

"The  common  parlance  of  the  country 
and  the  common  practice  of  the  country  have 
been  to  consider  all  those  things  as  farming 
products  or  agricultural  products  which  hare 
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tbe  situs  of  tbeir  production  upon  the  farm, 
or  which  are  brought  Into  condition  for  the 
uses  of  society  by  the  labor  of  those  engaged 
in  agricultural  pursuits,  In  contradistinction 
from  manufacturing  or  other  pursuits.  The 
product  of  the  dairy  and  the  product  of  the 
poultry  yard,  while  it  does  not  come  directly 
out  of  the  soil,  Is  necessarily  connected  with 
the  soil  and  those  who  are  engaged  In  the 
culture  of  the  soil."  District  of  Columbia  t. 
Oyster,  15  D.  C.  285,  286,  54  Am.  Rep.  275. 

Flonr. 

The  product  of  agriculture  Is  that  which 
is  the  direct  result  of  husbandry  and  culture 
of  the  soil.  It  embraces  the  product  in  Its 
natural  unmanufactured  condition,  as  cotton 
is  a  product  of  agriculture;  yet  cotton  cloth 
or  other  fabrics  made  from  cotton  could 
hardly  be  termed  "agricultural  products." 
Flour,  being  the  product  of  manufacture,  is 
not  strictly  an  * 'agricultural  product,"  as  used 
in  the  charter  of  corporation  reciting  that  Its 
purpose  was  for  the  conversion  and  disposal 
of  '^agricultural  products"  by  means  of  mills, 
elevators,  stores,  or  otherwise,  though  in  one 
sense  it  may  be  said  that  flour  is  a  product 
of  agriculture.  Getty  v.  G.  R.  Barnes  Mill- 
ing Co.,  19  Pac.  617,  618,  40  Kan.  281. 

AGBIOmLTUBAL  PBOPERTT. 

"Agricultural  property,"  within  the  mean- 
ing of  Pen.  Code,  ai-t  683,  providing  a  penal- 
ty for  the  willful  and  malicious  Injury  or  de- 
struction of  any  growing  fruit,  corn,  grain, 
or  other  agricultural  product  or  property, 
does  not  include  a  buggy  and  harness,  even 
though  the  buggy  and  harness,  necessary  for 
the  use  of  the  family,  is  exempt  under  the 
general  exemption  laws.  Terry  ▼.  State,  8 
S.  W.  934,  25  Tex.  Cr.  App.  714. 

AOBI0I7I.TURAI.  PUBPOSS. 

"Agricultural  purposes,"  as  used  In  Rev. 
St  i  2983,  authorizing  the  selection  of  a 
homestead  not  exceeding  forty  acres  used  for 
"agricultural  purposes,"  means  the  using  of 
the  soil  for  planting  seeds  and  raising  and 
harvesting  the  crops,  the  rearing,  feeding, 
and  management  of  live  stock;  and  hence, 
where  defendant  kept  and  fed  his  horse  on 
land  claimed  as  a  homestead,  he  used  it  for 
at  least  one  agricultural  purpose.  Binzel  t. 
Grogan.  67  Wis.  147,  150,  29  N.  W.  805. 

AOBIOULTUBAI.  PURSUITS. 

The  business  of  a  vegetable  dealer  in  the 
markets  is  not  such  an  agricultural  pursuit 
as  exempts  the  dealer  from  a  license,  under 
Const  art  206,  exempting  agricultural  pur- 
suits from  license  acts.  State  v.  Cendo,  38 
La.  Ann.  828,  829. 

AGmOULTURAIf  SOCIETY. 

An  agricultural  society  "is  one  seeking 
to  oring  together  people  engaged  in  agricul- 


tural pursuits,  and  in  the  manufacture  of  ar- 
ticles adapted  to  the  use  and  cultivation  of 
the  soil,  and  to  exhibit  to  those  in  attendance 
the  crops  resulting  from  the  various  methods 
of  farming,  and  give  to  the  people  of  tbe 
state  engaged  in  agrlcultiu-al  pursuits  an  op- 
portunity of  discussing  various  methods  of 
farming,  farm  implements  used,  dilTerent 
breeds  of  stock  raised,  and  to  educate  the 
people  in  this  way  in  the  pursuits  of  agri- 
culture, that  the  condition  of  the  agriculturist 
may  be  improved  by  knowledge  of  the  best 
methods  of  farming,  best  machinery,  and 
best  breeds  of  stock."  Downing  v.  Indiana 
State  Board  of  Agriculture,  28  N.  B.  123,  126, 
129  Ind.  443,  12  L.  R.  A.  664. 

An  agricultural  society  is  not  a  quasi  but 
an  aggregate  corporation,  created  by  tbe  un- 
ion of  certain  individuals,  their  successors 
and  assigns,  and  Is  continued  by  a  succession 
of  members  united  In  one  society,  and,  being 
the  mere  creature  of  the  law,  possesses  only 
those  qualities  conferred  by  charter,  either 
expressly  or  as  Incidental  to  its  existence, 
and  best  calculated  to  effect  the  object  of  its 
creation.  Brown  v.  South  Kennebec  Agricul- 
tural Soc,  47  Me.  275,  283,  74  Am.  Dec  481 

Under  the  Ohio  statute,  county  agricul- 
tural societies  are  corporations  for  public 
purposes,  with  definite  and  limited  powers. 
In  the  absence  of  statutory  authority,  they 
have  no  power  to  mortgage  fair  grounds  to 
secure  debts.  Stewart  v.  Hardin  County  Ag- 
ricultural Soc.  Com*rs,  7  Am.  Law  Rec.  668. 

*'  'Agricultural  societies'  are  not  corpora- 
tions, in  the  ordinary  sense  of  the  term,  but 
rather  agencies  of  the  state,  created  for  the 
purpose  of  assisting  in  promoting  the  inter- 
ests of  agriculture."  State  y.  Robinson,  53 
N.  W.  213,  214,  35  Neb.  401, 17  L.  R.  A.  383. 

Though  its  objects  are  public^  an  agri- 
cultural society  is  essentially  a  private  cor- 
poration. The  fact  that  it  was  organized  for 
pecuniary  profit  does  not  change  its  charac- 
ter.   Thompson  v.  Lambert,  44  Iowa,  239. 

An  agricultural  society  is  in  no  sense  a 
corporation  for  pecuniary  profit  It  is  an 
agency  for  the  state.  It  exists  for  the  sole 
purpose  of  promoting  the  public  interest  in 
the  business  of  agriculture,  and  therefore  is 
not  liable  for  the  Illegal  action  of  its  agents, 
as  in  case  of  wrongful  arrest  and  assault 
Jordan  v.  Iowa  State  Agricultural  Soc,  58  N. 
W.  1092,  1093,  91  Iowa,  97,  24  L.  R.  A.  655. 

"Agricultural  societies"  organized  under 
Act  Feb.  28,  1846,  are  the  result  of  voluntary 
association  by  the  persons  composing  tbem, 
for  purposes  of  their  own.  It  \b  true  their 
purpose  may  be  public  in  the  sense  that  their 
establishment  may  conduce  to  the  public  wel- 
fare, by  promoting  the  agricultural  and 
household  manufacturing  interests  of  the 
county  r  but,  in  the  sense  that  they  are  de- 
signed for  the  accomplishment  of  some  pub- 
lic good,  all  private  corporations  are  for  s 
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public  purpose,  for  the  public  benefit  Is  botb 
tbe  consideration  and  the  Justification  for  the 
special  privileges  and  francbiseiq  conferred. 
These  agricultural  societies  are  not  only  of 
the  free  choice  of  their  constituent  members, 
but  they  are  also  by  their  active  procure- 
ment; for  it  is  only  when  they  organize  them- 
selves into  a  society,  adopt  the  necessary 
constitution,  and  <^lect  the  proper  officers  that 
they  become  a  body  corporate.  The  state 
neither  compels  their  incorporation  nor  con- 
trols their  conduct  afterwards.  They  may 
act  under  the  organization,  or  at  any  time 
dissolve  or  abandon  it.  Dunn  v.  Brown 
County  Agricultural  Soc.,  46  Ohio  St  93,  18 
N.  B.  496,  1  L.  R.  A.  754,  15  Am.  St  Rep. 
556. 

AOBIdTLTURAI.  8UPPU£8, 

See  ''SuppUes.** 

AOBIOI7I.TUBI8T. 

An  agriculturist  Is  a  student  of  the  sci- 
ence of  agriculture.  Downing  ▼.  Indiana 
State  Board  of  Agriculture,  28  N.  B.  123,  126, 
129  Ind.  443,  ^  L.  R.  A.  664. 


AID. 


See  **MutuaI  Aid." 

Consent  distinguished,  see  '^Consent** 

The  mere  standing  by  and   witnessing 


family  or  his  property  some  distance  of  the 
way  to  the  county  line  in  my  wagon,  it  is 
giving  him  aid  and  assistance.  But  mere 
words  of  advice,  no  matter  with  what  intent 
they  are  used,  are  not  giving  aid  and  assist- 
ance In  removing  out  of  the  county."  Wiley 
T.  McRee,  47  N.  O.  849,  851. 

'"Aiding"  in  removing  a  debtor  outside 
of  the  county,  with  intent  to  defraud  his 
creditors,  includes  helping  him  by  carrying 
him  or  his  property  a  part  of  the  way,  and 
this  although  the  person  who  helped  him 
did  not  convey  the  debtor  or  his  goods  entire- 
ly out  of  the  one  county  into  the  other.  God- 
sey  V.  Bason,  SO  N.  O.  260,  264. 

'* Aiding"  an  absconding  debtor  is  the  do- 
ing of  some  act  whereby  he  is  enabled,  or  it 
is  made  easier  for  him,  to  do  the  particular 
act  The  going  with  the  debtor  to  the  depot 
and  bringing  back  his  horse,  thereby  making 
it  easier  for  him  to  abscond  and  leave  the 
country  secretly,  so  as  not  to  attract  the  at- 
tention of  his  creditors  by  giving  to  the 
movement  the  appearance  of  an  ordinary  act 
of  a  gentleman  going  to  market  to  sell  his 
cotton,  is  "aiding"  within  the  meaning  of  the 
law.    Moss  V.  People,  51  N.  G.  140,  142. 

A  person  **tdM*  In  removing  a  debtor 
out  of  the  county  if  he  waits  until  the  debt<Mr 
crosses  over  the  county  line  and  then  car- 
ries his  property  to  him,  or  where  the  debtor, 
being  out  of  the  county.  Is  aided  by  a  supply 
of  money  to  leave  the  country,  and  induced 


the  commission  of  a  crime  is  not  the  doing  of  |  °o*  ^  return  to  the  county  of  his  residence 
an  act  "in  aid  thereof  which  will  authorize  a  1  ^^  *  promise  to  forward  his  property  to  him, 
conviction  for  the  crime.  People  v.  Wood- !  which  is  accordingly  done.  Moore  v.  Rogers, 
ward,  45  Oal.  298,  13  Am.  Rep.  176.  ^8  N.  O.  90,  94. 

An  allegation  In  a  claim  against  a  dece- 
dent's estate  for  services  In  the  care  of,  and 
"aiding  and  supporting,"  decedent's  sister 
and  minor  children,  includes  aid  and  support 
by  the  contribution  of  money.  Grimm  v. 
Taylor's  Bstate,  55  N.  W.  447,  448,  96  Mich.  5. 


"Aid  and  relief,"  within  a  resolution  pro- 
posing to  extend  the  same  to  a  family  or  de- 
pendents of  a  soldier  In  service,  implied 
want,  need,  or  necessity  on  the  part  of  the 
applicant  Russell  v.  Oity  of  Providence,  7 
R.  L  666,  574. 

Aid  Abaeondins  debtor. 

"Aid,  within  the  meanlug  of  a  statute 
punishing  any  person  who  shall  aid  In  mov- 
ing a  debtor  out  of  the  county  with  an  intent 
to  deftaud  creditors,  does  not  mean  advice. 
Most  people  are  willing  to  give  advice.  Some 
do  it  officiously,  but  If  called  on  to  give  aid 
or  assistance  the  subject  is  looked  at  from  a 
different  point  of  view.  Advice  costs  noth- 
ing. Aid  or  assistance  Is  doing  of  some  act 
whereby  the  party  is  enabled,  or  it  is  made 
easier  for  him,  to  do  the  principal  act  or  ef- 
fect some  primary  purpose.  If  a  debtor's  ob- 
ject be  to  remove  out  of  the  county,  and  I 
let  him  have  my  horse  or  carry  him  or  his 
1  Wds.  &  P.— 19 


Aid  in  oompletion  of  railroad. 

The  words  "aid  in  the  completion  of,"  as 
used  in  a  statute  authorizing  counties  to  sub- 
scribe to  the  stock  of  a  railroad  when  neces- 
sary to  aid  in  its  completion,  must  be  taken 
In  their  ordinary  colloquial  sense.  In  its  nar- 
row significations  the  word  "completion" 
means  to  carry  out  something  already  begun, 
to  fill  out  something  already  outlined,  and,  as 
used  in  the  statute,  the  term  means  to  come 
to  the  assistance  of  a  railroad  begun  and  con- 
templated and  aid  in  accomplishing  its  end; 
that  Is,  to  complete  It  to  its  terminus.  Coler 
V.  Stanly  County  Com'rs  (U.  S.)  89  Fed.  257. 

Aid  in  eonatmotion  of  bridcos* 

I  In  Act  1871,  entitled  an  act  to  provide  aid 
to  counties  for  constructing  highway  bridges 
across  the  Platte  river,  and  authorizing  all 
organized  counties  through  which  the  Platte 
river  runs,  or  which  are  bounded  thereby  on 
the  north  and  south,  to  aid  under  the  act,  the 
word  "aid"  means  that  the  county  may  con- 
tribute toward  the  cost  of  the  improvement, 
by  issuing  its  bonds,  a  portion  of  the  fund 
necessary  to  make  the  Improvement  to  be  con- 
tributed in  some  other  manner,  as  by  grant 
from  the  state,  donations,  by  two  counties 
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bordering  on  the  river  uniting  In  the  enter- 
prise, eta,  but  does  not  necessarily  repel  the 
conclusion  that  the  county  may  construct  the 
desired  improyement  for  the  benefit  of  the 
public  Union  Pac.  R.  R.  t.  Ck>lfax  County 
Ck>m*r8, 4  Neb.  460.  458. 

Aid  la  eonatmetion  of  railroAd* 

"Aid,"  as  used  in  Oomp.  St  c.  45,  |  1, 
authorizing  any  county  or  city  to  issue  bonds 
to  "aid"  In  the  construction  of  any  railroad 
or  any  other  wotk  of  Internal  Improyement, 
may  include  the  donation  of  a  bond.  State 
V.  Babcock,  27  N.  W.  08,  101,  19  Neb.  230. 

Rev.  St  1874,  p.  797,  being  an  act  en- 
titled an  act  to  limit  and  determine  the  time 
for  which  counties,  cities,  townships,  towns 
and  precincts  in  the  state  shall  be  liable  and 
holden  to  Issue  "aid"  for  the  building  of  any 
railroad  in  pursuance  of  any  vote  taken  in 
conformity  to  the  laws  of  the  state,  should 
be  construed  to  cover  and  emb^ce  subscrip- 
tions to  capital  stock  of  a  railroad  company 
in  "aid**  of  it,  for  subscription  to  stock  Is  one 
form  of  "aid,"  and  hence  the  act  may  deter- 
mine the  time  within  which  such  municipali- 
ty shall  be  liable  and  holden  to  make  sub- 
scriptions to  capital  stock  of  a  railroad  com- 
pany in  pursuance  of  a  vote,  though  no  men- 
tion is  made  of  subscriptions  in  the  title  of 
the  act  People  v.  Town  of  Granville,  104 
111.  285,  291. 

Aid  of  eorporfttioii. 

The  constitutional  provision  providing 
that  the  General  Assembly  shall  never  au- 
thorize any  city,  etc.,  to  aid  any  joint  stock 
company,  corporation,  or  association  what- 
ever, cannot  be  construed  to  preclude  the 
Legislature  from  authorizing  a  city  to  build 
a  steam  railroad.  Salker  v.  Olty  of  Cin- 
cinnati, 21  Ohio  St  14,  54. 

Aid  of  individnal. 

Under  Const  art  4,  |  65,  declaring  that 
the  General  Assembly  shall  have  no  power  to 
authorize  any  county,  city,  town,  or  other 
subdivision  of  the  state  to  lend  its  credit  or 
to  grant  public  money  or  anything  of  value 
in  "aid  of  any  individual"  association  or  cor- 
poration whatever,  it  is  held  that  an  act  au- 
thorizing certain  counties  to  erect  a  bridge 
which  might  be  either  a  free  foot  and  wagon 
bridge  for  the  traveling  public,  or  a  railroad 
bridge,  or  both  combined,  was  an  act  in  aid 
of  an  individual,  association,  or  corporation 
within  the  meaning  of  the  constitutional  pro- 
hibition. Garland  v.  Montgomery  County,  6 
South.  402,  87  Ala.  223. 

Under  Const  art  4,  i  47,  providing  that 
the  Greneral  Assembly  shall  have  no  power 
to  authorize  any  city  or  other  political  sub- 
division of  the  state  to  grant  money  in  "aid 
of  any  individual,"  etc.,  it  is  held  that  an  act 
requiring  a  city  to  pension  policemen  who 
were  injured  in  the  service,  or  the  family  of 


policemen  killed  in  the  service,  or  of  patrol- 
men who  have  served  in  the  force  for  20 
years  or  more,  etc.,  was  a  grant  of  money  In 
aid  of  an  Individual,  within  the  meaning  of 
that  phrase  as  used  in  the  Constitution,  and 
hence  was  void.  State  v.  Zlegenhein,  45  S. 
W.  1099,  UOO,  144  Mo.  283,  66  Am.  St  B^. 
420. 

Aid  of  Judge. 

In  Rev.  St  I  596  [U.  S.  Comp.  St  1901, 
p.  482],  providing  that  it  shall  be  the  duty  of 
every  circuit  judge,  whenever  in  his  judgment 
the  public  interest  requires,  to  designate  and 
appoint  the  district  judge  of  any  judicial  dis- 
trict within  his  circuit  to  hold  a  district  or 
circuit  court  in  the  place  of  or  'in  aid  of* 
any  other  district  judge  within  the  same  cir- 
cuit **ln  aid  or*  naturally  implies  some  ex- 
isting judge  to  be  aided,  so  that  such  circuit 
judge  has  no  power  to  make  such  an  appoint- 
ment when  the  office  is  vacant  McDowell  v. 
United  States  (U.  S.)  74  Fed.  403,  405,  20  C. 
C.  A.  476. 

Aid  in  maintananoe  of  nuisaiiee. 

Rev.  St  c.  17,  9  4,  punishing  the  offense 
of  aiding  in  the  maintenance  of  a  nuisance  in 
keeping  a  house  of  ill  fame,  includes  a  person 
charged  with  aiding  in  the  maintenance  of 
such  a  house  by  knowingly  permitting  a  ten- 
ement to  be  used  for  such  purposes.  State 
V.  Frazier,  8  Ati.  847,  79  Me.  95. 

Aid  oif  ender. 

The  word  "aid,"  in  its  broader  significa- 
tion, might  Include  assistance  like  the  failure 
to  disclose  a  felony  by  one  having  knowledge 
of  its  commission,  or  assisting  the  offender 
in  obtaining  witnesses  to  testify  in  his  be- 
half, or  giving  untruthful  testimony  in  his 
behalf  at  the  trial.  But  as  used  in  a  statute 
providing  that  every  person  who  shall  be  con- 
victed of  having  concealed  any  offender  after 
the  commission  of  any  felony,  or  of  having 
given  such  offender  any  other  aid,  etc.,  shall 
be  deemed  an  accessory  after  the  fact  BQch 
acts  were  not  contemplated,  and  where  a  wife 
advised  a  daughter  who  had  given  birth  to  an 
illegitimate  child,  of  which  the  woman's  bus- 
band  was  the  father,  to  tell  the  county  attor- 
ney a  falsehood  with  respect  to  the  paternity, 
such  advice  does  not  constitute  such  aid. 
State  V.  Doty,  48  Pac.  145»  146,  57  Kan.  835. 

"Aid  other,**  as  used  in  the  By-Laws  of 
1885,  c.  31,  S  288,  providing  that  every  person 
who  shall  conceal  any  offender  after  the  com- 
mission of  any  felony,  or  give  him  any  other 
aid,  may  be  convicted  as  an  accessory,  re- 
quires more  than  merely  giving  the  offender 
information  of  his  danger  by  trying  to  secure 
from  him  security  on  certain  obligations  on 
which  the  defendant  was  liable,  but  the  aid 
must  be  of  a  substantial  character,  such  as 
furnishing  the  offender  personal  help,  or 
some  means  of  transportation,  or  a  key,  or 
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Bome  place  of  concealment.    State  t.  Frj,  19 
Pac.  742,  746,  40  Kan.  811. 

Aid  prisoner  to  escape. 

Rescue  is  tbe  forcibly  and  knowingly 
freeing  another  ftom  arrest  or  Imprisonment 
Code  i  4478.  A  rescue  takes  place  where 
there  is  no  effort  on  the  part  of  the  prisoner 
to  escape,  but  his  delivery  is  effected  by  the 
interference  of  others  without  his  co-opera- 
tion, whereas  the  offense  of  aiding  a  prisoner 
to  escape  consists  in  inciting,  supporting,  and 
re-enforcing  his  exertions  in  his  own  behalf, 
tending  to  the  accomplishment  of  the  ob- 
ject. Robinson  t/  State,  9  S.  B.  528»  529,  82 
Qa.535. 

Aid  of  publie  oAoor. 

A  statute  provided  that  actions  against 
a  public  officer,  or  against  a  person  who,  by 
his  command  or  '*in  his  aid,"  shall  do  any- 
thing touching  the  duties  of  such  officer, 
shall  be  tried  In  the  county  where  the  cause 
of  action  or  some  part  thereof  arose.  An  ac- 
tion against  the  sureties  on  an  indemnity 
bond  given  to  the  sheriff  to  induce  him  to 
levy  on  certain  property,  which  it  was  claim- 
ed had  been  fraudulently  conveyed  by  the 
debtor,  is  not  within  the  terms  of  such  stat- 
ute. The  words  "in  his  aid*'  were  meant  to 
extend  immunity  to  all  who  assisted  and 
took  part  in  the  act  with  his  assent,  though 
not  by  his  direct  order;  but  the  sureties  in 
such  bond  did  not  do  anything  touching  the 
duties  of  such  officer,  nor  did  the  giving  of 
such  bond  aid  him  in  the  performance  of  the 
duties  of  his  office.  Harvey  v.  Brevard,  8 
S.  B.  911,  912,  98  N.  O.  93. 

Aid  of  seliooL 

Under  Const  art  8,  |  8,  providing  that 
no  sectarian  instruction  shall  be  allowed  in 
any  school  aided  or  supported  by  the  state, 
it  is  held  that  the  term  "aided"  applies  to  all 
appropriations  to  sectarian  schools,  whether 
made  as  a  donation,  or  in  payment  for  serv- 
ices rendered  the  state  by  such  schools. 
Synod  of  Dakota  v.  State,  50  N.  W.  632,  635, 
2  S.  D.  866,  14  L.  R.  A.  41& 


Tbe  phrase  "aid  of  common  schools,"  In 
a  constitutional  provision  providing  that  the 
school  fund,  etc.,  may  be  appropriated  in  aid 
of  common  schools,  but  for  no  other  purpose, 
"has  not  In  itself  a  certain  and  definite  mean- 
ing, and,  being  capable  of  covering  more  or 
less  ground  according  to  the  Intention  of  the 
framers  of  the  Constitution,  we  are  to  adopt 
that  sense  which,  without  departing  from  the 
import  of  the  words,  best  harmonizes  with 
the  scope,  object,  and  design  of  the  provi- 
sion." The  term  in  such  connection  Is  lim- 
ited to  mean  that  such  fund  shall  be  used 
exclusively  in  aid  of  common  schools  in  the 
same  manner  In  which  the  school  fund  has 
been  previously  appropriated,  and  therefore 
an  act  directing  the  purchase  of  Collins'  His- 


torical Sketches  of  Kentucky  for  each  school 
district  is  unconstitutional  In  so  far  as  it 
provides  for  the  appropriation  of  any  part  of 
the  school  fund  for  that  purpose.  Collins  v. 
Henderson,  74  Ky.  (11  Bush)  74,  82. 

Aid  slave  to  run  «w«y. 

The  term  "aid,"  in  Clay's  Dig.  419,  |  15, 
making  it  criminal  for  any  person  to  know- 
ingly aid  any  negro  or  other  slave  to  run 
away  or  depart  from  his  master's  service, 
comprehends  all  those  appliances  which  may 
be  resorted  to  as  means  to  induce  or  assist 
a  slave  in  running  away.  An  affidavit  char- 
ging that  defendant  was  about  to  persuade 
and  trying  to  persuade  affiant's  negroes  to 
leave  bis  premises  is  sufficient  to  state  the 
offense  created  by  the  statute. — Crosby  v. 
Hawthorn,  26  Ala.  221,  223. 

AID  Ain>  ABET. 

A  person  may  "aid"  hn  the  commission  of 
an  offense  by  doing  innocently  some  act  eft- 
sential  to  Its  accomplishment,  and  hence  the 
word  "aid"  does  not  imply  guilty  knowledge 
or  felonious  Intent  So  that  an  instruction 
that  "if  the  defendant  aided,  abetted,  or  as- 
sisted any  other  person  to  commit  the  crime, 
then  you  will  find  him  guilty,"  is  erroneous, 
in  that  it  authorizes  a  conviction  for  aiding 
in  the  commission  of  the  offense  without  crim- 
inal intent  People  v.  Dole,  55  Pac.  581,  584^ 
122  Cal.  486,  68  Am.  St  Rep.  50. 

In  True  v.  Commonwealth,  90  Ky.  651, 
14  S.  W.  684,  the  words  "encourage,  aid  or 
abet,  counsel,  advise,  or  assist,"  were  said 
to  be  words  in  appropriate  use  to  describe 
the  offense  of  a  person  who,  not  actually  do- 
ing the  felonious  act,  by  his  will  contributes 
to  or  procures  it  to  be  done,  and  thereby 
becomes  a  principal  or  accessory.  Omer  y. 
Commonwealth,  25  8.  W.  594,  596^  95  Ky. 
858. 

By  technical  legal  construction  a  person 
may  assist  or  aid  in  the  commission  of  a 
crime*  and  still  be  possessed  of  no  criminal 
intent,  and  therefore  in  no  sense  an  acces- 
sory to  the  crime;  but  to  the  ordinary  mind 
one  who  aids  or  assists  in  the  commission  of 
the  crime  of  forgery  is  guilty,  and  this  is 
true  because  to  such  a  mind  criminality  Is 
included  as  an  element  in  the  act  of  the 
party  aiding  or  assisting.  To  the  ordinary 
understanding  it  would  seem  that  a  person 
could  not  commit  the  crime  of  forgery  with- 
out knowing  that  it  was  a  crime,  neither 
could  he  aid  or  assist  in  its  commission  with- 
out being  aware  of  the  criminality  of  his 
acts,  and  the  use  of  such  terms  in  an  in- 
struction would  not  tend  to  mislead  the  Jury. 
People  V.  Dole  (Gal.)  51  Pac.  945,  946. 

The  statement  and  definition  in  regard  to 
the  use  of  the  words  "aid  and  abet,**  In  Peo- 
ple V.  Dole,  122  Cal.  48(5,  55  Pac.  581,  quot- 
ed and  approved,  holding  that  it  was  erro- 
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aeous  to  Instruct  that  a  person  is  an  ac- 
complice who  aids  and  abets  or  assists  In 
the  commission  of  a  crime,  and  that  aid 
does  not  imply  guilty  knowledge  or  felo- 
nious Intent,  and  hence  should  not  have  been 
used  disjunctively.  State  v.  Corcoran,  61 
Pac.  1084,  1042,  7  Idaho,  220. 

It  l8  said  in  Ralford  y.  State,  59  Ala. 
106,  that  the  words  **  'al^  and  abet'  are  pret- 
ty much  the  synonyms  of  each  other";  and 
this  has  doubtless  come  to  be  true  in  the 
law,  though  originally  a  different  meaning 
attached  to  each.  The  legal  definition  of 
**aid"  is  not  different  from  its  meaning  in 
common  parlance.  It  means  to  "assist";  '*to 
supplement  the  efforts  of  another."  Rap.  & 
L.  Law  Diet  p.  43.  Chief  Justice  Stone  de- 
fined the  two  terms  as  follows:  *'The  words 
*ald'  and  *abet,'  in  legal  phrase,  are  pretty 
much  the  synonyms  of  each  other.  They 
comprehend  all  assistance  rendered  by  acts 
or  words  of  encouragement  or  support,  or 
presence,  actual  or  constructive,  to  render 
assistance  should  it  become  necessary.  No 
particular  acts  are  necessary.  If  encourage- 
ment be  given  to  commit  the  felony,  or  if, 
giving  due  weight  to  all  the  testimony,  the 
Jury  are  convinced  beyond  a  reasonable 
doubt  that  the  defendant  was  present  with 
a  view  to  render  aid,  should  it  become  nec- 
essary, then  that  ingredient  of  the  offense 
is  made  out"  This  definition  was  sufilcient 
for  the  case  then  in  hand,  and  it  is  in  the 
form  not  infrequently  found  in  the  books. 
But  it  is  incomplete.  Mere  presence,  for  the 
purpose  of  rendering  aid,  obviously  is  not 
aid;  in  the  substantive  sense  of  assistance 
by  an  act  supplementary  to  the  act  of  the 
principal;  nor  is  it  aid  in  the  original  sense 
of  abetting,  nor  abetting  in  any  sense,  un- 
less presence  with  the  purpose  of  giving  aid, 
if  necessary,  was  preconcerted,  or  in  accord- 
ance with  the  general  plan,  "conceived  by  the 
principal  and  the  person  charged  as  an  aider 
or  abettor,  or,  at  the  very  least,  unless  the 
principal  knew  of  the  presence,  with  Intent 
to  aid,  of  such  person.  It  is  essential  to  the 
guilt  of  a  person  charged  with  aiding  or 
abetting  the  commission  of  a  felony  that 
such  person's  acts  should  have  contributed  to 
the  effectuation  of  the  design  to  kill.  It  is 
not  essential  that  the  assistance  given  con- 
tributed to  the  criminal  result,  but  it  is  suf- 
ficient if  it  facilitated  a  result  that  would 
have  transpired  without  it,  or  if  the  aid 
merely  rendered  it  easier  to  accomplish  the 
end  intended,  though  In  all  human  prob- 
ability the  end  would  have  been  attained 
without  it  State  v.  Tally,  15  South.  722^ 
737,  102  AU.  25. 

The  words  "aid  and  abet,"  as  used  In 
the  statute  abolishing  the  distinction  be^ 
tween  an  accessory  before  the  fact  and  a 
principal,  whether  they  directly  commit  the 
act  constituting  the  offense,  or  aid  and  abet 
in  its  commission  though  not  present,  man- 
ifestly have  reference  to  some  work  or  act 


or  encouragement  or  assistance  in  the  com- 
mission of  the  offense,  and  not  to  some- 
thing done  after  the  crime  is  complete.  la 
other  words,  an  accessory  after  the  fact  is 
not  an  alder  and  abettor  under  this  statute. 
State  T.  Jones,  88  N.  W.  196,  197,  115  Iowa, 
113. 

"Aid  and  abet,"  as  used  in  Act  Cong. 
April  20,  1818,  c.  375,  S  8,  making  it  crim- 
inal to  aid  or  abet  the  Importation  of  slaves, 
are  not  "used  as  technical  phrases  belong- 
\ng  to  the  common  law,  because  the  offense 
is  not  made  a  felony,  and  therefore  the 
words  require  no  such  interpretation.  Tbe 
statute  punishes  them  as  substantial  of- 
fenses, and  not  as  accessorial,  and  the  words 
are  therefore  to  be  understood  as  in  the  com- 
mon parlance,  and  Import  assistance,  co-oper- 
ation, and  encouragement  United  States  v. 
Gooding,  25  U.  S.  (12  Wheat)  460.  475. 

As  used  in  Act  1855,  1 19,  providing  that 
those  who  "aid  and  abet,  though  not  pres- 
ent," the  commission  of  a  misdemeanor, 
shall  be  punished  as  principals,  etc.,  are  used 
in  an  enlarged  sense.  Including  all  which  go 
to  constitute  an  accessory  before  the  fact  at 
common  law.  Shannon  v.  People,  5  Mich. 
71,84, 

To  aid  and  abet,  as  used  in  criminal  law, 
consists  In  being  present  at  the  time  and 
place  of  the  crime  and  doing  some  act  which 
renders  aid  to  the  perpetrator,  but  does  not 
include  the  mere  mental  approval  by  a  by- 
stander of  a  crime  committed  in  his  pres- 
ence.   State  V.  Cox,  65  Mo.  29,  83. 

There  is  a  plain  distinction  between  con- 
senting to  a  crime  and  aiding  and  abetting 
in  its  perpetration.  Aiding  and  abetting  are 
affirmative  in  their  character;  consenting 
may  be  a  mere  negative  acquiescence,  not  in 
any  way  made  known  to  the  principal  male- 
factor. Such  consenting,  though  involving 
moral  turpitude,  does  not  come  up  to  the 
meaning  of  the  words  "aid  and  abet**  White 
V.  People,  81  111.  333,  337  (quoted  in  State  v. 
Douglass,  26  Pac.  476,  479,  44  Kaa  618; 
Drury  v.  Territory,  60  Paa  101,  107,  9  OkL 


The  fact  that  a  person  is  present  at  tbe 
commission  of  an  assault  and  battery,  or 
within  a  reasonable  distance,  so  that  he 
knows  what  Is  going  on,  without  disapprov- 
ing or  opposing  it,  is  evidence  on  which,  in 
connection  with  other  circumstances,  it  is 
competent  for  the  Jury  to  infer  that  he  "aid- 
ed and  abetted"  the  same.  Kuney  v.  Dutch- 
er,  22  N.  W.  866,  868,  56  Mich.  308. 

Code  Cr.  Proc.  S  115,  providing  that 
any  person  who  counsels,  aids,  or  abets  In 
the  commission  of  any  offense  may  be 
punished  as  a  principal,  held  not  to  in- 
clude a  case  where  a  detective  employed 
by  a  railroad  company  to  watch  defend- 
ant  laid   a    tie   upon    the    tracks,   defend- 
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ant  being  present  at  the  time  and  mentally 
consenting  to  the  act,  whether  the  act  was  a 
crime,  or  whether  it  was  innocent  in  itself 
but  was  looked  on  by  defendant  as  a  crime, 
since  such  acts  did  not  constitute  aiding, 
abetting,  or  assisting  as  required  by  the 
statute,  defendant  merely  having  stood  by, 
and  not  having  done  any  act  of  assistance. 
The  court  says:  "We  have  no  statute  that 
makes  the  consenting  to  a  thing  which  is 
Innocent  in  itself  an  offense,  although  the 
person  consenting  thereto  may  have  be- 
lieved the  thing  to  be  an  offense;  nor  have 
we  any  statutes  making  the  consenting  to 
even  the  commission  of  a  crime  an  offense, 
unless  the  consent  amounts  to  the  counsel- 
ing, aiding,  or  abetting  in  its  commission 
(citing  Allen  v.  State,  40  Ala.  334,  91  Am. 
Dec.  477;  Spelden  v.  State,  3  Tex.  App.  166; 
Reg.  V.  Johnson,  1  Carr.  &  M.  218,  41  B.  G. 
L.  123;  State  v.  Jansen,  22  Kan.  498).  ♦  ♦  ♦ 
In  the  case  of  White  v.  People,  81  111.  337,  the 
Supreme  Court  of  Illinois  used  the  following 
language:  'The  Jury  were  instructed  that 
one  who  stands  by  when  a  crime  is  com- 
mitted in  his  presence  by  another,  and  con- 
sents to  the  perpetration  of  the  crime,  is  a 
principal  in  the  offense,  and  must  be  pun- 
ished as  such.  The  law  is  that  one  who 
"stands  by  and  aids,  abets,  or  assists  the 
perpetration  of  the  crime"  is  an  accessory, 
and  shall  be  considered  as  a  principal.*  Rev. 
St.  1874,  p.  393,  §  274.  There  is  a  plain  dis- 
tinction between  consenting  to  a  crime  and 
'aiding,  abetting,  and  assisting*  in  its  perpe- 
tration. Aiding,  abetting,  or  assisting  are  af- 
firmative in  their  character,  while  consent 
may  amount  to  a  mere  negative  acquiescence; 
such  consenting,  though  involving  moral  tur- 
pitude, does  not  amount  to  aiding,  abetting, 
or  assisting."  State  v.  Douglass,  26  Pac.  476, 
479,  44  Kan.  6ia 

"Aiding  and  abetting,"  as  used  in  refer- 
ence to  a  crime,  Involves  some  participation. 
"Mere  presence  without  participation  will 
.not  suffice  if  no  act  whatever  is  done  in  con- 
cert, and  no  confidence  intentionally  impart- 
ed by  such  presence  to  the  perpetrators." 
Connaughty  v.  State,  1  Wis.  159,  166,  60 
Am.  Dec.  370. 

A  person  who,  with  knowledge  that  a 
crime  is  being  committed,  watches  for  his 
companions  in  order  to  prevent  surprise,  or 
remains  at  a  convenient  distance  In  order  to 
favor  their  escape,  or  Is  in  such  a  situation 
as  to  be  able  readily  to  come  to  their  as- 
sistance, knowledge  of  these  things  being 
calculated  to  give  additional  confidence  to 
his  companions,  is  ''aiding  and  abetting"  In 
the  commission  of  the  crime.  State  v.  Walk- 
er, 9  S.  W.  646,  652,  98  Mo.  95. 

A  person  who  is  present  at  the  com- 
mission of  an  assault  and  battery,  .and  en- 
courages and  incites  by  words,  gestures, 
looks,  or  signs,  or  by  any  other  means,  is 
"aiding  and  abetting"  the  same,  and  is  lia- 


ble as  a  principal.      Kuney  y.  Dutcher,  22 
N.  W.  866,  868,  56  Mich.  308. 

AID  Ain>  COMFORT. 

The  words  "aid  and  comfort,"  as  used  In 
Act  March  12,  1863,  12  Stat  820,  providing 
that  the  owner  of  property  captured  or  aban- 
doned in  the  War  of  the  Rebellion  may  bring 
suit  for  the  proceeds  thereof,  on  proof  of 
his  ownership  and  right  for  such  proceeds, 
and  that  he  had  never  given  "aid  or  com- 
fort" to  the  Rebellion,  are  used  in  the  same 
sense  as  they  are  in  the  clause  of  the  Con- 
stitution defining  treason;  that  is,  in  their 
hostile  sense.  The  acts  of  aid  and  comfort 
which  will  defeat  a  suit  must  be^  of  the  same 
general  character  as  those  necessary  to  con- 
vict of  treason,  where  the  offense  consists 
in  giving  "aid  and  comfort"  to  the  enemies 
of  the  United  States.  But  there  may  be  "aid 
and  comfort"  without  treason,  for  "treason 
is  a  breach  of  allegiance,'  and  can  be  com- 
mitted only  by  him  who  owes  allegiance,  ei- 
ther perpetual  or  temporary."  The  benefits 
of  the  statute  are  withheld,  not  for  treason 
only,  but  for  giving  "aid  and  comfort*'  as 
well.  The  claimant,  to  be  included,  need  not 
have  been  guilty  of  treason.  It  is  sufficient 
if  he  has  done  that  which  would  have  made 
him  a  traitor  if  he  had  owed  allegiance  to 
the  United  States.  A  nonresident  alien  was 
not  a  traitor,  but  by  entering  into  and  con- 
firming a  contract  of  copartnership  with  the 
state  of  North  Carolina  in  1863  to  provide 
the  country  with  its  chief  requirements  from 
abroad,  of  warlike  supplies,  and  to  assist  in 
running  out  through  the  blockade  a  quan- 
tity of  cotton  for  the  state,  to  enable  it  to 
obtain  the  benefit  of  the  high  price  in  Great 
Britain,  and  supplying  the  government  of 
the  Confederacy  with  all  kinds  of  munitions 
of  war,  and  acting  as  agent  of  North  Car- 
olina for  the  sale  in  England  of  its  obliga- 
tions for  the  delivery  of  cotton,  was  guilty 
of  acts  which  would  have  made  him  guilty 
of  treason  had  he  been  a  citizen  of  the  Unit- 
ed States,  and  therefore  gave  "aid  and  com- 
fort" to  the  Rebellion.  Young  y.  United 
States,  97  U.  S.  39,  62. 

AIDER  AND  ABETTOB. 

An  "aider  and  abettor**  is  one  who  ad- 
vises, counsels,  procures,  or  encourages  an- 
other to  commit  a  crime,  though  not  person- 
ally present  at  the  time  and  place  of  the 
commission  of  the  offense.  Pearce  v.  Ter- 
ritory, 68  Pac.  504,  506,  11  Okl.  438. 

Any  person  who  is  present  at  the  com- 
mission of  an  assault  by  one  upon  another, 
encouraging  or  incitlitg.  the  same  by  words, 
gestures,  looks,  or  signs,  or  who  in  any 
manner  or  by  any  means  countenances  or  ap- 
proves the  same,  is  in  law  deemed  an  "aider 
and  abettor.**  Hilmes  v.  Stroebel,  59  Wis. 
74,  17  N.  W.  539;  Rhinehart  v.  Whitehead,  24 


AIDER  AND  ABETTOR 


294 


ALARM 


N.  W.  401.  402,  64  Wis.  42;    Brown  t.  Per- 
kins, 83  Mass.  (1  Allen)  89,  98. 

The  mere  presence  of  a  person  at  the 
place  where  a  crime  is  being  committed  is 
not  of  itself  sufficient  to  constitute  such  per- 
son an  "aider  or  abettor"  in  the  commission 
of  the  crime.  People  y.  Woodward,  45  Gal. 
293, 13  Am.  Bep.  176. 

Aiders  and  abettors  were  formerly  de- 
fined to  be  accessories  at  the  fact,  and  the 
rule  was  that  they  could  not  be  tried  until 
the  principal  had  been  convicted  or  outlawed; 
but  it  has  been  long  settled  that  all  those 
who  are  present  aiding  or  abetting  when  a 
felony  is  committed  either  in  the  first  or  sec- 
ond degree,  and,  if  in  the  second  degree,  that 
they  may  be  arraigned  and  tried  before  the 
principal  in  the  first  degree,  and  that  they 
may  be  convicted  even  though  the  party  char- 
ged as  principal  in  the  first  degree  is  acquit- 
ted- United  States  v.  Hartwell  (U.  S.)  26 
Fed-  Gas.  196,  199. 

AIDINO  DISTANCE. 

An  instruction  that,  in  order  to  be  an 
aider  or  abettor,  the  person  so  aiding  and 
abetting  should  be  present  "within  aiding 
distance"   to  aid  by  counsel,   by  watching 
or  by  assisting  the  person  doing  the  unlaw- 
ful act,  is  the  same  thing  as  saying  that  per- 
sons not  sufficiently  near  to  render  assistance 
are  not  principals.    From  the  language  used, 
the  jury  could  not  fail  to  understand  that,  to 
constitute  one  who  did  not  himself  do  the 
act  a  principal  by  reason  of  the  fact  that  he  | 
was  aiding  and  abetting  in  the  performance  i 
of  such  act,  he  must  either  be  actually  pres- 1 
ent  or  near  enough  to  render  assistance  while 
the  act  was  being  done.    State  v.  Prater,  2  ' 
S.  E.  108,  111,  26  S.  G.  198,  613. 


AIDOIO  MANIA. 

Aldoio  mania  is  a  form  of  Insanity. in 
which  the  sufferer  longs  for  every  woman 
be  sees.  Ekin's  Heirs  v.  McCracken  (Pa.)  11 
Phila.  534,  539. 


AILMENT. 

••Ailment"  Is  defined  In  the  Century  Dic- 
tionary as  "disease;  indisposition;  morbid ; 
affection  of  the  body — not  ordinarily  applied 
to  acute  diseases*';  In  Webster's  Unabridged 
Dictionary  as  ••indisposition;  serious  affec- 
tion of  the  body — not  ordinarily  applied  to 
acute  diseases";  and  by  Worcester  as  ''pain; 
disease;  illness";  and  it  is  so  used  in  ques- 
tions submitted  to  an  applicant  for  a  life 
insurance  policy  as  to  whether  he  had  been 
treated  for  personal  ailments  within  a  cer- 
tain time.  McDermott  v.  Modem  Woodmen 
of  America,  71  S.  W.  833,  838,  97  Ma.  App. 


AIR. 

The  word  ''air,"  as  used  in  an  agreement 
to  maintain  a  private  alley,  by  wliich  the 
parties  to  the  agreement  may  mutually  have 
light  and  •'air,"  is  meant  the  atmosphere  at 
its  outdoor  temperature;  air  as  pleasant  and 
refreshing  as  the  weather  permits;  not  air 
raised  to  a  supernormal  temperature  by  arti- 
ficial heat,  and  radiated  into  the  neighboring 
buildings  In  hot  currents,  which.  Instead  of 
cooling  and  purifying  the  confined  atmos- 
phere of  a  room,  renders  it  less  comfortable, 
and  even  Intolerable.  St  Louis  Safe  Deposit 
&  Savings  Bank  v.  Kennett's  Estate,  74  S. 
W.  474,  480,  101  Mo.  App.  37a 

AIB  CELI.. 

'•The  term  'air  cell,'  used  in  connection 
with  the  manufacture  of  fireproof  material, 
is  descriptive  merely,  and  hence  not  the  sub- 
ject of  a  valid  trade-mark."  New  York  As- 
bestos Mfg.  Co.  V.  New  York  Fireproof  Cov- 
ering Co.,  62  N.  >Y.  Supp.  839. 

AIB  GUN. 

As  gun  or  weapon,  see  '•Gun";  •'Weap- 
on." 

AIBTIGHT* 

The  term  ••airtight,**  fts  applied  to  the 
floor  of  an  ice  reservoir,  means  substantially 
••watertight,"  or  such  a  construction  as  pre- 
vents water  running  down  upon  the  articles 
stored  below  or  air  escaping  to  the  ice  above. 
A  patent  for  such  a  floor  is  Infringed  by  con- 
structing a  leaky  floor.  Chicago  Fruithouse 
Co.  V.  Busch  (U.  S.)  5  Fed.  Cas.  003.  60S. 

AISLE. 

The  word  ••aisle,"  as  used  in  the  charter 
of  a  city  providing  a  punishment  for  the  ob- 
struction of  aisles  in  theaters,  Is  such  a  pass- 
age for  ingress  and  egress  as  has  been  actn-  • 
ally  constructed  and  now  in  use  according  to 
the  plans  filed  with  the  building  department 
and  is  not  a  theoretical  aisle  of  the  mini- 
mum width  permissible  under  the  building 
code  of  the  city.  Sturgis  v.  Coleman,  77  N. 
Y.  Supp.  886,  887,  38  Misc.  Rep.  802. 

ALABAMA  MONEY. 

Current  money  of  Alabama,  see  "Current 
Money." 

A  promise  to  pay  In  "Alabama  money" 
is  in  legal  effect  an  undertaking  to  pay  in 
gold  or  silver.  Carlisle  ▼.  Davia,  7  Ala.  42, 
45. 

ALARM. 

Act  April  11,  1873,  I  2,  providing  that, 
if  any  two  or  more  persons  shall  confederate 
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for  the  purpose  of  'Intimidating,  alarming  or 
disturbing"  any  person  or  persons,  they  shall 
on  conviction  be  fined,  implied  the  use  of 
physical  force  and  menace,  and  involyed  a 
breach  of  the  peace;  and  hence  an  allegation 
of  a  threat  to  prosecute  for  selling  whisky 
without  a  license  was  not  an  intimidation, 
alarming,  or  disturbing  within  the  statute. 
Bmbry  v.  Commonwealth,  79  E^y.  439,  4^ 

ALASKA. 

See  "District  of  Alaska." 
As  Indian  country,  see  'Indian  Coun- 
try." 

ALBACEA. 

A  term  used  In  the  Spanish  law.  Es- 
riche  defines  **albacea"  thus:  "He  who  is 
charged  with  fulfilling  and  executing  that 
which  is  directed  by  the  testator  in  his  tes- 
tament or  other  last  disposition.'*  Emeric 
T.  Alvarado,  2  Pac.  418,  488,  M  Cal.  629. 

ALCALDE. 

An  alcalde  is  an  officer  appointed  by  the 
government  of  Mexiqo  to  exercise  limited  Ju- 
dicial functions.  United  States  v.  Castillero, 
67  U.  8.  (2  Black)  17, 194,  17  L.  Ed.  800. 

In  all  cases  where  the  wbrd  "alcalde** 
is  used,  it  shall  be  taken  and  construed  to 
mean  and  intend  Justice  of  the  peace.  Camp. 
Laws  N.  li.  1897,  |  8803. 

ALCOHOL 

,  See  "Wood  Alcohol.'* 

The  essential  element  in  all  spirituous 
liquors  is  a  limpid  colorless  liquid.  To  the 
taste  it  is  hot  and  pungent,  and  it  has  a 
slight  and  not  disagreeable  scent.  It  has  but 
one  source,  the  fermentation  of  sugar  and 
saccharine  matter.  It  comes  through  fermen- 
tation of  substances  that  contain  sugar  prop- 
er, or  that  contain  starch  that  may  be  turned 
into  sugar.  It  is  a  mistake  to  suppose  that 
it  is  really  produced  by  distillation.  It  is 
produced  by  fermentation,  and  the  process  of 
distillation  simply  serves  to  separate  the  spir- 
it from  the  mixture  in  which  it  exists.  State 
V.  Giersch,  4  S.  B.  198,  194,  98  N.  C.  720. 

"Alcohol  is  a  volatile  organic  body,  con- 
stantly formed  during  the  fermentation  of 
the  vegetable  juices,  containing  sugar  in  so- 
lution. In  popular  language,  it  is  the  in- 
toxicating principle  of  fermented  liquor.  It 
is  exclusively  produced  by  the  process  of 
fermentation."  Eureka  Vinegar  Co.  v.  Qa- 
sette  Printing  Co.  (U.  S.)  35  Fed.  570,  571; 
United  States  v.  Cohn,  52  S.  W.  88,  44,  2 
Ind.  T.  474i. 

It  is  a  matter  of  common  knowledge  that 
alcohol  Is  the  intoxicating  element  in  intoxi- 


\  eating  liquor,  that  pure  alcohol  is  not  used 
as  a  beverage,  and  that  all  intoxicating  liq- 
uors that  are  so  used  contain  alcohol  mingled 
with  other  things,  particularly  with  water. 
Whisky  is  alcohol  mixed  with  water  and  oth- 
er elements,  of  which  the  alcohol  alone  is  in- 
toxicating. Commonwealth  v.  Morgan,  21  N. 
E.  869,  149  Mass.  814. 

*'AlcoboI  is  the  intoxicating  princii^e — 
the  basis — of  all  intoxicating  drinks.  What- 
ever contains  alcohol  will,  if  a  sufficient 
quantity  be  taken,  produce  intoxication.'* 
Intoxicating  liquor  Cases,  25  Kan.  751*  762, 
87  Am.  Rep.  284. 

As  ardent  spirits. 

See  ''Ardent  Sphrits.** 

As  latozioatiiis  llgaov* 

Where  an  indictment  charges  the  sale  of 
''alcohol,**  it  does  not  charge  the  sale  of  in- 
toxicating liquor.  "Alcohol*'  is  extensively 
used  in  the  arts,  it  is  employed  in  medicine 
as  a  solvent,  in  the  preparations  of  tinctures, 
and  by  painters  in  the  making  of  varnishes. 
The  court  does  not  judicially  know  that  it  is 
an  intoxicating  beverage  like  whisky,  nor 
that  It  is  in  common  use  for  purposes  of  dis- 
sipation, nor  even  that  it  is  capable  of  being 
applied  to  such  a  use.  A  bare  charge  of 
selling  "alcohor*  discloses  no  criminal  of- 
fense.   State  V.  Witt,  89  Ark.  216,  21& 

Alcohol  is  an  intoxicating  liquor,  so  that 
a  sale  of  "alcohol"  comes  within  Pen.  Code, 
art  876,  forbidding  selling  intoxicating  liq- 
uors to  a  minor  without  the  written  consent 
of  his  parents.  Rucker  v.  State  (Tex.)  24  S. 
W.  902,  903.  See,  also,  Shaw  v.  Carpenter, 
54  Vt  155,  41  Am.  Rep.  887;  Emerson  v. 
State,  48  Ark.  872,  875. 

The  c6urts  will  take  Judicial  notice  that 
alcohol  is  intoxicating.  Snider  v.  State,  7 
S.  E.  631,  81  Ga.  753,  12  Am.  St  Rep.  850. 

As  liquor. 

See  "Liquor.'* 

As  m  spiritvoiis  ligvov* 

Pure  alcohol  is  not  in  common  parlance 
a  spirituous  liquor,  although  it  is  a  basis 
of  all  spirituous  liquors.  But  we  are  not  pre- 
pared to  say  that  "selling  pure  alcohol"  is 
not  selling  spirituous  liquors.  Bennett  v. 
People,  80  III.  (20  Peck)  889,  895.  See,  also, 
State  V.  Haymond,  20  W.  Va.  18,  20,  43  Am. 
Rep.  787;  Lemly  v.  State,  12  South.  22^  70 
Miss.  241«  20  L.  R.  A.  645. 

As  Tlaoiis  liquor. 

See  "Vinous  Liquor." 

AI.COHOUC  COMFOUin>. 

"Alcoholic  compound,"  as  used  in  Tariff 
Act  Oct  1,  1890,  par.  8,  S  1,  includes  a  prep- 
aration of  cherry  Julce^  made  by  subjecting 
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the  natural  juice  to  heat  In  a  vacuum,  to 
eliminate  the  watery  parts,  and  adding  17 
per  cent  of  alcohol,  such  preparation  being 
thicker,  darker,  heavier,  and  stronger  than 
the  natural  Juice.  Smith  v.  Rheinstrom  (U* 
B.)  65  Fed.  984,  986,  13  G.  C.  A.  261. 

"Alcoholic  compounds,"  as  used  In  Tariff 
Ind.  New,  par.  108,  relating  to  the  duties  on 
^'alcoholic  compounds,"  include  a  compound 
composed  principally  of  raisins  and  prunes 
crushed  In  water  and  fermented,  to  which 
mixture  alcohol  was  added  after  fermenta- 
tion, to  preserve  the  compound  from  sour- 
ing and  spoiling,  the  alcohol  at  the  time  of 
Importation  varying  between  14.6  and  16.28 
per  cent  by  weight  Mackie  y.  Erhardt  (U. 
S.)  59  Fed.  771.  772. 

AI.OOHOUC  UQUOB. 

The  term  "alcoholic  or  vinous  liquor," 
in  a  statute  prohibiting  the  sale  of  such  liq- 
uor, Includes  wine  made  from  grapes  and 
from  blackberries,  though  there  is  evidence 
that  It  is  not  intoxicating.  Beyfelt  v.  State, 
18  South.  925,  73  Miss.  415. 

ALDERMAN. 

See  "Board  of  Aldermen.** 
See,  also,  "Oouncllmen." 

Originally  "ealderman"  or  "alderman" 
was  the  titie  of  a  Judicial  office  of  the  Eng- 
lish county  courts,  as  well  as  of  the  borough 
and  city  courts,  under  the  Anglo-Saxon  dy- 
nasty. People  v.  City  of  New  York  (N.  Y.) 
25  Wend.  9,  36. 

"The  term  'alderman'  does  not  embrace 
legislative  more  than  judicial  power.  The 
term  Is  equivalent  to  'comes,'  'aldorman,'  and 
*earr  in  the  Latin-Saxon  and  Danish-Saxon 
languages.  In  England  this  officer  sat  with 
the  bishop  at  the  trial  of  cases,  and,  while 
the  latter  expounded  the  ecclesiastical,  it 
was  the  duty  of  the  former  to  declare  the 
common  law.  Aldermen  sat  as  judges  of 
assize,  and  exercised  such  powers  of  govern- 
ment as  were  conferred  by  the  charters  of 
the  cities  or  towns  where  they  resided,  and 
in  that  character  took  cognizance  of  civil  as 
well  as  criminal  matters,  at  one  time  admin- 
istering the  laws  which  emitted  from  the 
British  Parliament,  and  at  another  acting 
under  the  code  of  the  corporation  law.  Pur- 
dy  ▼.  People  (N.  Y.)  4  Hill,  384,  409  (citing 
1  Hume's  Hist.  Eng.  p.  69;  Jacob's  Law  Diet 
tit  "Alderman"). 

The  term  was  formerly  used  to  desig- 
nate an  officer  having  judicial  as  well  as  civil 
power  in  England,  for  a  period  which  ex- 
tended back  even  before  the  Norman  Con- 
quest; nor  were  they  deprived  of  judicial 
powers  by  the  loss  of  Normandy,  when  they 
were  extended  into  E3ngland  for  a  similar 
class  of  elective,  judicial,  and  municipal  offi- 


cers. They  acted  in  the  states  of  France  un- 
der the  name  of  'echevins'  or  'aldermen,' 
from  the  remotest  period  of  the  French  his- 
tory, and  their  election  by  the  citizens  to  dis- 
charge such  duties  was  recognized  in  the 
capitularies  or  statutes  of  Charlemagne.  Al- 
dermen elected  in  New  York  also,  for  a  long 
period,  and  probably  until  Act  May  14,  1840 
(Sess.  Laws  1840,  p.  257),  excluding  alder- 
men of  the  city  of  New  York  of  the  right  to 
sit  as  judges  of  the  Court  of  General  Ses- 
sions, exercised  judicial  power  in  addition  to 
their  duties  as  members  of  the  legislative 
department  of  the  city,  Pnrdy  t.  People  (N. 
Y.)  4  Hill,  384.  387. 

An  alderman  is  one  of  a  board  of  mu- 
nicipal officers  next  in  order  to  the  mayor. 
Crovatt  V.  Mason,  28  S.  E.  891,  894,  101  6a. 
246. 

Coimoilinan  synonymoiifl. 

In  Act  Sept  26,  1883,  relating  to  the 
town  of  Reynolds,  the  phrase  '*mayor  and 
aldermen"  is  generally  used  as  synonymous 
of  the  corporate  use  and  style,  "mayor  and 
council  of  the  town  of  Reynolds."  Gostin  v. 
Brooks,  15  S.  E.  861.  89  Ga.  244. 

The  word  "aldermen,"  as  used  In  Mc- 
Clel.  Dig.  p.  246,  §  4,  authorizing  the  election 
of  aldermen  by  a  town,  who  shall  be  known 
as  the  "city  *  council,"  will  be  construed  as 
equivalent  with  the  word  "coundlmen,"  as 
used  in  an  ordinance  of  the  town  direciting 
an  election  of  **councilmen"  under  such  act 
State  V.  Anderson,  8  South.  1,  4,  26  Fla.  240. 

Mayor. 

Commonly  and  colloquially,  when  we 
speak  of  a  councilman  or  alderman,  we  do 
not  refer  to  a  mayor.  Hence,  under  a  stat- 
ute providing  that  the  coundlmen  and  al- 
dermen of  towns  and  cities  shall  be  ineligi- 
ble during  their  term  of  office  to  any  other 
municipal  office  in  said  towns  and  cities,  a 
mayor  is  not  therefore  rendered  ineligible. 
Akerman  v.  Ford,  42  S.  EL  777»  116  Ga.  -473. 

ALE. 

See  "American  Hop  Ale.** 

"Ale"  is  a  liquor  made  from  an  infusion 
of  malt  by  fermentation.  Nevin  v.  Ladue 
(N.  Y.)  3  Denio,  43,  44;  Walker  v.  Prescott  44 
N.  H.  511,  512. 

The  court  will  take  judicial  notice  that 
"ale"  is  a  malt  liquor.  Wiles  v.  State.  83 
Ind.  206. 

Ale  is  a  liquor  made  from  an  infusion 
of  malt  by  fermentation,  dllTering  from  beer 
in  having  a  smaller  proportion  of  hops. 
State  V.  Oliver,  26  W.  Va.  422.  426,  53  Am. 
Rep.  79;  Nevin  v.  Ladue  (N.  T.)  3  Denlo.  43, 
44. 
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Am  mM  lutawteatlug  Uqnor* 

"Ale,"  as  used  in  Act  March  8,  1870 
(Laws  1870,  p.  437),  providing  tbat  it  shall 
be  unlawful  for  any  person  to  sell  "ale" 
except  at  a  regular  licensed  inn  and  tayem, 
means  a  certain  liquor  made  from  malt,  con- 
taining a  certain  percentage  of  alcohol  suffi- 
cient to  render  it  intoxicating.  Murphy  y. 
Inhabitants  of  Montclair  Tp.,  39  N.  J.  Law 
(10  Vroom)  073.  076. 

Ale  is  an  intoxicating  liquor  within  the 
meaning  of  statutes  prohibiting  the  sale  of 
intoxicating  liquors,  and  there  is  no  neces- 
sity, in  a  prosecution  for  the  sale  of  ale,  to 
introduce  evidence  that  it  is  intoxicating, 
but  the  jury  are  at  liberty  to  act  upon  the 
knowledge  they  possess  upon  the  subject 
In  common  with  all  the  rest  of  mankind. 
State  V.  Barron,  37  Vt.  57,  00. 

Ale,  by  the  express  provisions  of  St.  1875, 
c.  99,  S  18,  is  an  Intoxicating  liquor.  Com- 
monwealth V.  Gurran,  119  Mass.  200,  208. 

Act  Feb.  12,  1853,  prohibiting  the  man- 
ufacture of  "intoxicating  beverages,"  did  not 
mean  merely  spirituous  liquors  or  those 
which  are  distilled,  but  included  all  drinks 
of  an  intoxicating  nature,  and  embraces  beer 
and  ale.  People  v.  Hawley,  3  Mich.  330, 
840. 

As  m  splrituoiis  ligvov. 

"Ale"  is  a  strong  or  spirituous  liquor 
within  the  meaning  of  1  Rev.  St.  p.  080,  S  15, 
providing  for  a  forfeiture  by  any  person  who 
shall  sell  any  strong  or  spirituous  liquors  in 
any  quantity  of  less  than  five  gallons  at  a 
time  without  having  a  license  therefor.  It 
Is  an  intoxicating  liquor.  Nevin  v.  Ladue 
(N.  Y.)  8  Denio,  43,  44. 

Being  a  liquor  produced  by  fermentation 
and  not  by  distillation,  ale  is  not  a  spirituous 
liquor  within  the  meaning  of  Pamph.  Laws, 
c.  840,  referring  to  sales  of  wines  or  spirit- 
uous liquors,  mixed  or  unmixed.  Walker 
V.  Prescott,  44  N.  H.  511,  512. 

A  statute  authorizing  the  granting  of 
licenses  to  persons  to  be  innholders,  with 
liberty  to  sell  "ale,"  wine,  beer,  and  other 
fermented  liquors,  cannot  be  construed  to 
authorize  such  holders  to  sell  brandy,  rum, 
or  other  spirituous  liquors.  Commonwealth 
▼.  Jordan,  35  Mass.  (18  Pick.)  228. 

As  wine. 

See  "Wine." 

ALEATORY  CONTRACT. 

An  "aleatory  contract,"  in  civil  law,  Is 
one  in  which  the  advantages^  and  losses, 
whether  to  all  the  parties  or  some  of  them, 
depend  on  an  uncertain  event  Civ.  CMe, 
art.  2951.  It  is  of  the  essence  of  such  con- 
tracts that  there  should  be  risk  on  one  side 
or  on  both,  and  that  all  risks  appertaining 


to  the  contract  and  not  inspected  are  assum- 
ed by  the  partiea  Aleatory  contracts  are 
in  the  main,  and  in  the  general  sense,  con- 
tracts generally  known  as  "gambling  con- 
tracts." Moore  v.  Johnston,  8  La.  Ann.  488, 
489. 

A  contract  is  aleatory  or  hazardous  when 
the  performance  of  that  which  is  one  of  its 
objects  depends  on  an  uncertain  event ;  hence 
a  contract  for  the  purchase  of  crops  of  fruit 
to  be  grown  in  subsequent  years  is  a  cer- 
tain contract  Losecco  v.  Gregory,  32  South. 
985,  980,  108  La.  048. 

A  contract  in  which  the  interest  of  one 
or  both  of  the  parties  depends  on  an  element 
of  chance  as  a  contract  for  the  racing  of 
horses,  etc.  The  performance  of  such  con- 
tracts cannot  be  excused  by  the  intervention 
of  accidental  or  overpowering  force.  Hen< 
derson  v.  Stone  (La.)  1  Mart  (N.  S.)  039,  041. 

A  contract  is  aleatory  or  hazardous 
when  the  performance  of  that  which  is  one 
of  its  objects  depends  on  an  uncertain  event 
Civ.  Code  La.  1900.  art  1770.  ^ 

ALEWIFE. 

For  the  purpose  of  the  chapter  relating 
to  fish  and  fisheries,  the  term  "alewlfe" 
means  the  small  species  of  mackerel  fish 
commonly  called  "alewlfe,"  but  known  also 
by  the  local  name  of  "herring"  and  "gas- 
pereau,"  and  also  includes  the  similar  spe- 
cies found  in  tidal  waters  and  known  as 
"bluebacks."  Rev.  St  Me.  1883,  p.  375,  c. 
40,  S  32. 

ALFALFA. 

Alfalfa  is  not  a  grass  indigenous  to  the 
land  of  California.  It  is  a  perennial  plant 
which,  when  properly  cared  for,  like  fruit 
trees,  produces  yearly  crops  of  hay  or  pas- 
turage for  an  indefinite  number  of  years. 
As  a  crop  it  is  unlike  wheat  or  barley  sown 
for  hay,  which  produces  but  a  single  annual 
crop  and  no  more.  It  adds  value  to  the 
land,  in  different  degree  it  may  be,  but  in  a 
similar  manner,  as  do  fruit  or  nut-bearing 
trees.  It  is  therefore  not  exempt  from  taxa- 
tion as  a  growing  crop  under  Cal.  Pol.  Code,  f 
3607,  exempting  growing  crops  from  taxation. 
Miller  v.  Kern  County,  70  Pac  549,  553,  137 
Cal.  518. 

ALIAS. 

The  word  "alias"  is  simply  an  abbrevi- 
ated form  of  the  words  "alias  dictus,"  mean- 
ing "otherwise  called,"  and,  where  a  person 
is  know  by  two  different  names,  it  seems  a 
proper  way  to  designate  him  in  legal  pro- 
ceedings'in  order  to  avoid  the  danger  of  mis- 
nomer or  of  variance;  so  that  the  title  of 
an  action  as  naming  the  defendant  as  N.  H. 
Anderson,  "alias"  Hans  Anderson,  sufilcient- 
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ly  discloses  who  the  real  defendant  1&  O. 
U  Packard  Mach.  Co.  v.  Laev,  76  N.  W.  606, 
697,  100  Wis.  644. 

The  word  "alias,"  as  used  in  an  indict- 
ment which  was  entitled,  "The  State  against 
Ferguft>n,  'alias'  Fergerson,"  is  the  equivalent 
of  "alias  dictus,"  or  "otherwise  called,"  and 
Indicates  not  that  the  person  referred  to  bears 
both  names  laid  under  the  alias,  but  that  he 
is  called  by  one  or  the  other  of  those  names. 
Ferguson  t.  State,  32  South.  760,  761,  134 
Ala.  63,  92  Am.  St  Rep.  17. 

The  word  "alias"  is  commonly  used  in 
indictments  in  naming  the  accused  by  two  or 
more  names  by  which  he  is  known  to  the 
grand  Jury.  "If  the  person  on  his  arraign- 
ment does  not  plead  in  abatement,  he  admits 
himself  rightly  designated  by  the  name  stat- 
ed." Turns  v.  Commonwealth,  47  Mass.  (6 
Mete.)  224,  235. 

"Alias"  was  formerly  employed  in  plead- 
ing in  connection  with  "dictus,"  and  a  charge 
of  the  killing  of  H.,  "alias"  T.,  would  import 
a  killing  of.  H.,  otherwise  called  T.  The 
use  of  the  single  word  "alias"  to  express  the 
whole  meaning  has  so  long  obtained  that  it 
is  not  uncertain  what  its  true  meaning  is. 
The  term  has  become  familiar  as  equivalent 
to  "otherwise  called,"  or  "otherwise  known 
as,"  and  may  properly  be  treated  as  having 
in  use  in  pleadings  in  English  acquired  that 
import,  without  its  former  Latin  companion. 
Kennedy  y.  People,  1  Cow.  Cr.  B.  119,  12L 

AUAS  WBIT. 

An  "alias"  execution  is  another  or  dif- 
ferent execution  actually  issued  at  a  dif- 
ferent time,  and  does  not  include  an  execu- 
tion which  was  renewed  at  the  expiration 
of  the  return  day  by  erasing  the  former  date 
and  inserting  a  subsequent  one.  Boberts  y. 
Church,  17  Conn.  142, 145. 

An  alias  writ  Is  one  which  is  Issu^ 
when  a  former  writ  has  not  produced  its 
effect  The  writ  is  so  called  from  the  words 
"as  we  have  formerly  commanded  you"  be- 
ing inserted  after  the  usual  commencement, 
"we  command  you."  Farris  v.  Walter,  81 
Pac  231,  232,  2  Colo.  App.  450  (quoting  Bap. 
&  L.  Law  Diet). 

ALIBI. 

The  defense  known  in  law  as  an  "alibi" 
is  that,  at  the  time  of  the  commission  of 
the  crime  charged  in  the  indictment,  the  de- 
fendant was  at  a  different  place,  so  that  he 
could  not  have  committed  it  State  v.  Mc- 
Garry,  83  N.  W.  718,  719.  Ill  Iowa,  709; 
State  y.  McGinnis.  59  S.  W.  83,  88,  158  Mo. 
105;  State  v.  Hale,  56  S.  W.  881,  882,  156  Mo. 
102;  State  v.  Taylor,  24  S.  W.  449.  451,  118 
Mo.  153;  Commonwealth  y.  Webster,  59 
Mass.  (5  Cush.)  295,  319,  52  Am.  Dec.  711; 
Savage  y.  SUte,  18  Fla.  970,  974;  People  y. 


Levine,  24  Pac.  631,  632,  86  Cal.  89;  Wisdom 
y.  People,  11  Colo.  170,  174,  17  Pac  519,  522: 
Dunn  y.  State,  94  N.  W.  646^  648^  118  Wis. 
82. 

An  alibi  is  evidence  of  the  fact  that  the 
defendant,  at  the  time  the  crime  is  charged 
to  have  been  committed,  was  at  another 
place,  and  therefore  could  not  have  commit- 
ted the  crime;  hence  it  involves  the  impossi- 
bility of  the  person's  presence  at  the  scene 
of  the  offense  at  the  time  of  its  commission. 
State  v.  Caymo,  32  South.  351,  352,  108  La. 
218;  Ware  v.  State,  67  Ga.  349,  351;  Brice- 
land  V.  Commonwealth,  74  Pa.  (24  P.  F. 
Smith)  463,  469. 

"An  *alibi'  in  law  simply  means  that  the 
defendant  was  not  there;  or,  to  state  it 
more  definitely,  a  defendant  who  sets  up  an 
alibi  shows  such  a  state  of  facts  surrounding 
his  whereabouts  at  that  particular  time  as 
would  make  it  practically  improbable  or  im- 
possible for  him  to  have  committed  the  of- 
fense charged."  State  v.  Child,  20  Pac  275, 
276,  40  Kan.  482. 

An  "alibi"  is  a  defense  which  Is  estab- 
lished by  showing  that  the  person  charged 
with  the  crime  was  at  some  place  other 
than  where  the  crime  was  committed  at  such 
a  time  that  he  could  not  have  been  at  the 
place  of  the  crime  at  the  time  of  its  com- 
mission. State  y.  Powers  47  AtL  830,  833, 
72  Vt  16a 

It  is  not  an  extrinsic  defense,  but  a  trav- 
erse of  a  material  averment  of  an  indictment 
that  the  defendant  did  then  and  there  the 
particular  act  charged.  State  y.  Taylor,  24 
&  W.  449,  451,  118  Mo.  153. 

An  "alibi"  is  not  a  defense  of  confession 
and  avoidance,  but,  if  established,  merely 
negatives  the  guilt  of  the  defendant  In 
order  to  make  the  defense  of  an  alibi  suc- 
cessful and  worthy  of  serious  consideration 
by  the  Jury,  it  is  essential  that  the  evidence 
to  establish  this  defense  should  cover  and 
account  for  the  whole  of  the  transaction  in 
question,  or,  at  least,  so  much  of  it  as  to 
render  it  impossible  that  the  defendant  could 
have  committed  the  offense  for  which  be  is 
indicted.  Albritton  v.  States  10  South.  426, 
427,  94  Ala.  76. 

An  "alibi"  in  criminal  law  is  defined  in 
Black's  Law  Dictionary  as  follows:  "Else- 
where; in  another  place.  A  term  used  to  ex- 
press that  manner  of  defense  to  a  criminal 
prosecution  where  the  party  accused,  in  or- 
der to  prove  that  he  could  not  have  com- 
mitted the  crime  with  which  he  is  charged, 
offers  evidence  to  show  that  he  was  in  an- 
other place  at  the  time,  which  is  termed 
'setting  up  an  alibt' "  So  that  an  instruc- 
tion, on  a  defense  of  alibi,  that  defendants 
must  have  been  at  such  distant  and  different 
place  that  they  could  not  have  participated 
in  the  commission  of  a  crime,  is  erroneous 
as  to  the  element  of  distance.    That  parties 
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charged  with  acts  constitnting  a  crime  were 
at  a  place  other  than  that  of  the  alleged  acta 
embraces  necessarily,  as  elemental  of  its 
existence  as  a  fact,  that  they  were  also  at 
some  distance  from  the  alleged  place  of  the 
commitment  of  the  crime;  but  that  the  dis- 
tance disclosed  by  the  evidence  be  long  or 
short  is  not  always  an  absolutely  controlling 
fact.  Peyton  v.  States  74  N.  W.  597,  598, 
54  Neb.  18& 


ALIEN-ALIENAGE. 

See     "Nonresident    Alien**; 
Alien." 


'^Resident 


Lord  Ck)ke  says:  ''Alien,  alienlgena.  Is 
derived  from  the  Latin  word  'alienus/  and, 
according  to  the  etymology  of  the  word,  it 
signifies  one  bom  in  a  strange  country,  under 
the  obedience  of  a  strange  prince  or  country, 
or,  as  Littleton  says,  'out  of  the  liegeance 
of  the  King."  Ck)ke's  Littleton,  128,  B. 
"When  I  say,"  says  Blackstone,  "that  an  alien 
is  one  bom  out  of  the  king's  dominion  or  al- 
legiance, this  also  must  be  understood  with 
some  restrictions.  The  common  law,  indeed, 
stood  absolutely  so,  with  only  a  very  few  ex- 
ceptions, so  that  a  particular  act  of  parlia- 
ment became  necessary,  after  the  Restoration, 
for  the  naturalization  of  children  of  his  maj- 
esty's English  subjects  bom  in  foreign  coun- 
tries during  the  late  troubles.  And  this  max- 
im of  the  law  proceeded  upon  a  general  prin- 
ciple, that  every  man  owes  natural  allegiance 
where  he  is  bom,  and  cannot  owe  two  alle- 
giances or  serve  two  masters  at  once."  Ex 
parte  Dawson  (N,  Y.)  8  Bradf.  Sur.  180, 186. 

An  "alien"  is  defined  by  Lord  Coke  as  "a 
person  out  of  the  leglance  of  the  King.  It  is 
not  extra  regnum  nor  extra  legem,  but  ex- 
tra llgeantiam."  To  make  a  subject  born, 
the  parents  must  be  under  the.  actual  obedi- 
ence of  the  King,  and  the  place  of  birth  be 
within  the  King's  obedience  as  well  as  with- 
in his  dominion.  McKay  v.  Campbell  (U.  8.) 
16  Fed.  Cas.  161,  164  (citing  Calvin's  Case,  7 
Coke^  18a). 

Bvery  writer  of  the  common  law  stated 
two  circumstances  which  must  concur  in  or- 
der to  make  a  man  an  alien  in  England: 
(1)  He  must  not  be  bora  within  the  allegiance 
of  the  Crown.  (2)  He  must  be  bora  of  par- 
ents who  are  not  entitled  to  the  privileges 
of  natural-bom  subjects.  Martin  v.  Brown, 
7  Hal.  305,  335  (citing  1  Bac.  Abr.  175). 

An  "alien"  is  defined  to  be  one  bom  out 
of  the  United  States  who  has  not  since  been 
naturalized  under  the  Constitution.  An 
"alien,"  it  Is  said,  means  nothing  more  than 
a  citizen  or  subject  of  a  foreign  state.  Milne 
V.  Ruber  (U.  S.)  17  Fed.  Cas.  403, 406.  Such  is 
its  meaning  as  used  in  Bill  of  Rights,  S  17, 
declaring  that  no  distinction  shall  ever  be 
made  between  citizens  and  aliens  with  refer- 
ence to  the  purchase,  descent,  or  enjoyment 


of  property.  Bufi3ngton  v.  Grosvenor,  27  Pac. 
187,  138,  46  Kan.  730,  13  L.  R.  A.  282.  Such 
also  is  its  meaning  In  Civ.  Code,  f  672,  pro- 
viding that  if  a  nonresident  alien  takes  by 
succession  he  must  claim  the  property  In 
five  years  from  the  time  of  succession  or  be 
barred.  State  v.  Lyons,  7  Pac.  763,  764,  67 
C^l.  380;  State  v.  Smith,  12  Pac.  121,  123, 
70  Cal.  153.  So,  also,  as  used  in  2  Rev.  St 
c.  69,  S  31,  providing  that  an  alien  residing 
out  of  this  state  shall  be  Incompetent  to  serve 
as  executor.  McGregor  v.  McGregor  (N.  Y.) 
33  How.  Prac.  456,  458;  McGregor  v.  Mc- 
Gregor (N.  Y.)  3  Abb.  Dec.  92,  93;  Id.,  ♦40 
N.  Y.  (1  Keyes)  133,  134. 

"Aliens"  are  the  subjects  of  foreign  gov- 
ernments, not  naturalized  under  the  laws  of 
the  United  States.    Civ.  Code  Qa.   1895,  S  < 
1814. 

Civ.  Code,  I  71,  providing  that  any  per- 
son, whether  citizen  or  "alien,"  may  take, 
hold,  and  dispose  of  property,  does  not  mean 
by  the  word  "alien"  a  person  who  was  bom 
in  another  country  and  has  come  to  this 
country  and  is  here  residing,  either  perma- 
nently or  temporarily,  in  the  one  case  being 
a  resident  alien  and  in  the  other  a  non- 
resident alien,  but,  according  to  Webster,  the 
word  "alien"  means  "a  foreigner,  one  born 
in  or  belonging  to  another  country,  in  Ameri- 
can law  one  born  out  of  the  jurisdiction  of 
the  United  States  and  not  naturalized,"  and 
the  word  "foreigner,"  "a  person  belonging  to  a 
foreign  country,  or  without  the  country  or  ju- 
risdiction under  consideration."  Lyons  v. 
State,  7  Pac.  763,  764,  67  Cal.  380. 

The  word  "aliens,"  as  used  in  section  25 
of  the  Bill  of  Rights,  that  no  distinction  shall 
ever  be  made  by  law  between  resident  "citi- 
zens and  aliens"  in  relation  to  the  posses- 
sion, enjoyment,  or  descent  of  property,  re- 
lates to  the  political  status  of  persons  as 
respects  their  relation  to  the  United  States. 
Glynn  v.  Glynn,  87  N.  W.  1052,  62  Neb.  872. 

"Alien,"  within  2  Rev.  St.  69,  S  81,  ex- 
cluding certain  aliens  from  being  executors, 
means  a  person  bom  out  of  the  jurisdiction 
of  the  United  States,  and,  according  to  the 
notion  commonly  received  as  law,  an  "alien" 
is  one  born  In  a  strange  countiy  and  in  a 
foreign  society,  to  which  he  is  presumed  to 
have  a  natural  and  a  necessary  allegiance. 
Aliens  in  the  United  States  are  of  two  kinds- 
aliens  by  birth  and  by  election.  Aliens  by 
birth  are  all  persons  bom  out  of  the  dominion 
of  the  United  States  since  July  4,  1776,  with 
the  exception  of  children  of  citizens  bom 
abroad  and  of  persons  naturalized  by  acts 
of  Congress;  and  aliens  by  election  are  those 
made  by  voluntary  expatriation  (1  Tucker's 
Blackstone,  pt  2,  app.  101).  Dane  says: 
"An  alien  owes  a  local  allegiance  while  in 
the  country,  and  is  there  protected,  and  is 
one  bom  under  a  foreign  allegiance."  Lynch 
V.  Clarke  (N.  Y.)  1  Sandf.  Ch.  583,  668  (citing 
4  Dane's  Abr.  695). 
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The  word  "aliens,**  as  used  In  25  Stat 
433,  c.  866  [U.  S.  Comp.  St  1901.  p.  508],  relat- 
ing to  the  jurisdiction  of  federal  courts,  em- 
braces subjects  or  citizens  of  foreign  coun- 
tries, and  not  merely  persons  resident  In  this 
country  who  owe  allegiance  to  another.  Hen- 
nessy  v.  Richardson  Drug  Co.,  23  Sup.  Ct  532, 
533,  189  U.  S.  25,  47  L.  Ed.  697. 

A  person  bom  in  England  before  the 
Declaration  of  Independence,  and  who  also 
resides  there^  and  never  was  In  the  United 
States,  is  an  alien,  and  hence  could  not.  In 
the  year  1793,  Inherit  lands  in  Marylandw 
Dawson  y.  Godfrey,  8  U.  S.  (4  Granch)  321, 
822,  2  L.  Ed.  634. 

Rev.  St.  1881,  S  1793,  making  alienage  a 
cause  of  challenge  of  a  juror,  requires  only 
that  the  juror  be  a  citizen  of  the  state,  and 
not  that  he  shall  be  a  citizen  of  the  United 
States;  and  one  may  be  a  citizen  of  a  state 
and  yet  not  a  citizen  of  the  United  States. 
McDonel  y.  State,  90  Ind.  320,  823. 

As  oittxen* 

See  "Citizen.** 

CitiBens  nf  eolonies. 

An  "alien"  Is  one  who  it  bbm  without 
'the  allegiance  of  the  commonwealth,  but 
does  not  Include  a  person  bom  In  the  terri- 
tory of  the  late  province  of  Massachusetts 
Bay  before  the  D^laration  of  Independence, 
since  the  abdication  of  the  former  sovereign 
did  not  dissolve  the  social  compact,  nor  an- 
nul the  existing  laws,  nor  extinguish  the 
rights  of  the  people,  nor  reduce  them  to  a 
state  of  nature,  without  governmental  laws 
or  political  rights,  until  a  new  social  compact 
was  established,  but  the  previous  rights  and 
Interests  existing  under  the  former  govem- 
ment  remained  in  force  after  the  Declaration 
of  Independence,  without  the  passage  of  any 
act  confirming  or  establishing  such  previous 
laws  and  rights.  AinsUe  y.  Martin,  9  Mass. 
453,  456. 

One  bom  In  Ireland  who  emigrated  to 
the  United  States  after  the  Declaration  of 
American  Independence  and  did  not  become 
a  citizen  by  naturalization  must  be  regarded 
as  an  "alien,"  and  was  therefore  a  British 
subject  in  1794,  and,  having  purchased  lands 
previously  to  that  period,  he  comes  within 
the  ninth  article  of  the  treaty  between  the 
United  States  and  Great  Britain,  concluded 
in  1794,  by  which  it  was  agreed  that  British 
subjects  holding  lands  in  the  territories  of 
the  United  States  should  continue  to  hold 
them  according  to  the  nature  and  tenure  of 
their  respective  estates  and  titles  therein, 
and  neither  they  nor  their  heirs  or  assigns, 
so  far  as  may  respect  the  said  lands  and  the 
legal  remedies  incident  thereto,  shall  be  re- 
garded as  aliens.  Jackson  y.  Wright  (N.  Y.) 
4  Johns.  75,  7& 

Where  defendant  was  bom  In  the  colony 
of  New  York  in  1760  of  Irish  parents,  and 


in  1771  went  to  Ireland,  and  was  educated 
and  served  his  apprenticeship  there,  and  re- 
mained In  the  British  dominions  until  1795, 
and  then  returned  to  America,  he  was  not 
a  citizen  of  the  United  States.  HolUngs- 
worth  v.  Duane  (U.  S.)  12  Fed.  Gas.  366,  358. 

A  native  of  Ireland  removed  to  New  York 
in  1760,  where  he  continued  to  reside  until 
his  death.  In  1798.  He  left  a  wife  in  Ire- 
land at  the  time  he  removed  from  that  coun- 
try. His  wife  was  a  native  of  Ireland,  and 
never  left  the  country,  but  continued  a  sub- 
ject of  the  King  of  Great  Britain.  Held, 
that  the  wife,  being  an  alien,  could  recover 
dower  of  those  lands  only  of  which  her  hus- 
band was  seised  before  the  American  Revela- 
tion, or  before  July  4,  1776,  and  not  of  tbose 
he  acquired  after  that  period.  Kelly  v.  Har- 
rison (N.  Y.)  2  Johns.  Gas.  28,  31,  1  Am.  Dec. 
154. 

The  conditions  of  a  person  bom  as  a  sub- 
ject of  a  foreign  state  or  power,  and  a  plea 
of  "alienage"  filed  in  an  action  for  dower, 
would  not  be  sufficient  unless  it  contained  a 
direct  averment  that  the  person  of  the  hus- 
band, through  whom  plaintiff  claims,  is  an 
alien,  and  that  he  was  bom  out  of  the  al- 
legiance of  the  state,  and  within  the  al- 
legiance of  a  foreign  state.  Alienage  will  not 
be  Inferred  simply  from  the  fact  that  a 
person  on  the  3d  day  of  July,  1776^  was  a 
subject  of  Great  Britain,  and  in  1777  with- 
drew from  the  state  of  New  Jersey  and  took 
refuge  with  the  British  army,  and  died 
in  England,  and  never  took  upon  himself  the 
oath  of  allegiance  to  the  state  or  to  the 
United  States,  but  elected  to  become  a  subject 
of  the  King  of  Great  Britain.  Coxe  v.  Gul- 
ick,  10  N.  J.  Law  (5  Hahst)  328,  330. 

A  citizen  of  the  colony  of  Gonnecticut,  in 
1759,  removed  to  Nova  Scotia,  carrying  with 
him  his  infant  son.  In  1797  the  son  removed 
from  Nova'  Scotia  to  Manchester,  Mass., 
where  he  purchased  real  estate,  which  be  oo 
cupied  for  more  than  10  years,  paying  all  the 
taxes  assessed  upon  him.  Held,  that  the  son 
was  an  alien,  and  acquired  no  settlement  In 
Manchester.  Inhabitants  of  Manchester  v. 
Inhabitants  of  Boston,  16  Mass.  230,  235. 

Persons  bom  in  a  foreign  country  of 
parents  also  bom  In  a  foreign  country  are  not 
citizens  of  Virginia,  and  consequently  cannot 
inherit  land  there,  although  their  grandmoth- 
er was  a  native  of  Virginia,  who  moved  to 
England  before  the  Rebellion,  married  there, 
resided  there  until  after  peace,  when  she  re- 
tumed  to  Virginia  and  resided  there  until 
her  death.  Barzlzas  y.  Hopkins  (Va.)  2 
Rand.  276,  286. 

Oitlzen  of  Texas  before  annexatloii. 

Where  a  person  who  owned  land  In 
Texas  while  it  was  a  part  of  Mexico  removed 
into  Mexico  prior  to  the  declaration  of  Inde- 
pendence by  Texas,  and  continued  to  reside 
In  Mexico  until  her  death,  her  daughter,  who 
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WEB  also  a  citizen  of  Mexico,  could  not,  as 
heir,  recover  the  land  in  Texas.  The  Ck>nstl- 
tution  of  Texas  considered  as  aliens  all  those 
who  did  not  reside  there  at  the  time  of  the 
declaration  of  independence,  unless  they  were 
afterwards  naturalized,  and  also  decreed  that 
no  alien  should  hold  land  in  Texas  except 
hy  titles  emanating  directly  from  the  govern- 
ment of  that  republic,  and  also  provided  that 
an  alien  could  not  inherit  from  an  alien. 
McKinney  v.  Saviego,  59  U.  S.  (18  How.)  236, 
237,  15  L.  Ed.  365. 

A  person  was  bom  at  Qollad  In  the  state 
of  Coahuila  and  Texas,  being  a  part  of  the 
republic  of  Mexico,  which  place  was  also  the 
domicile  of  her  father  and  mother  until  their 
deaths.  At  the  age  of  four  years,  before  the 
declaration  of  Texan  Independence,  she  was 
removed  to  Matamoras  in  Mexico.  Held,  that 
she  was  an  alien,  and  could  sue  in  the  courts 
of  the  United  States.  Jones  v.  McMasters,  61 
U.  S.  (20  How.)  8,  20,  16  L.  Ed.  806. 

Citiaenslilp  distinsiiifllied. 

Bee  "Citizenship." 


HatlTtt-boni  eldld  of  alien  parent. 

An  alien  Is  a  person  bom  in  fealty  to  a 
foreign  govemment  or  raler  who  has  not 
renounced  his  allegiance  thereto,  and  does  not 
embrace  one  bom  in  the  United  States  of 
alien  parents.  Town  of  New  Hartford  ▼. 
Town  of  Canaan,  54  Conn.  89,  40,  45,  5  Atl. 
360,  363. 

Rawle  declares  that  every  person  bom 
within  the  United  States,  its  territories  or 
districts,  whether  the  parents  are  citizens  or 
aliens,  iB  a  natural  bom  citizen,  within  the 
sense  of  the  Constitution,  and  entitled  to  all 
the  rights  and  privileges  appertaining  to  that 
capacity  (Rawle's  View  of  the  Constitution, 
86);  and  hence  a  person  bom  in  the  state  of 
New  York  of  alien  parents  during  their  tem- 
porary sojourn  in  that  state,  and  who  return- 
ed within  a  year  with  her  parents  to  their 
native  country,  where  she  subsequently  re- 
sided, was  a  citizen  of  the  United  States. 
Lynch  v.  Clarke  (N.  Y.)  1  Sandf  Ch.  583,  668, 


Foreign  eorporatloii. 

A  corporation  created  under  the  laws  of 
the  republic  of  France  is  an  alien  person,  as 
a  citizen  of  the  republic  of  France,  within 
the  meaning  of  the  law  conferring  jurisdic- 
tion on  the  federal  courts  of  actions  brought 
by  an  alien.  Barrowcliffe  v.  La  Calsse  Gen- 
erale  (N.  Y.)  58  How.  Prac.  131,  132. 

Foreign  powev. 

The  word  "alien,^  as  used  In  Act  March 
3.  1801,  c.  517,  J  6,  26  Stat  826,  828  [U.  S. 
Comp.  St  1901,  p.  549],  relating  to  appeals  to 
the  Supreme  CJourt  from  the  decree  of  the  Cir- 
cuit Court  of  Appeals  in  a  controversy  be- 
tween a  foreign  state  and  citizens,  was  not 


intended  to  exclude  foreign  powers  that 
chose  to  sue  here  from  the  right  of  appeal. 
The  word  "aliens"  could  be  given  that  ef- 
fect only  by  straining  it  beyond  its  natural 
meaning  and  away  from  the  Indications  of 
the  context  Columbia  v.  Cauca  Co.,  23  Sup. 
Gt  704,  705,  190  U.  S.  524,  47  L.  Ed.  1159. 

Natnralised  eittsea. 

Laws  1845,  a  115,  S  4,  enabling  a  "resi- 
dent alien"  to  take  and  hold  real  estate,  and 
enabling  the  heirs  of  a  deceased  "alien  resi- 
dent" to  take,  cannot  be  construed  to  in- 
clude or  designate  a  naturalized  citizen. 
Luhrs  V.  Elmer,  80  N.  Y.  171,  177. 

H muresld«at  of  stata. 

Under  2  Rev.  St  69,  S  8,  providing  that 
an  "alien"  residing  out  of  the  state  is  incom- 
petent to  act  as  an  executor,  a  native  of  the 
state,  though  not  an  Inhabitant  thereof,  is 
not  an  "alien."  McGregor  v.  McGregor,  ♦40 
N.  Y.  (1  Keyes)  133,  134;  McGregor  v.  Mc- 
Gregor, 3  Abb.  Dec.  92,  93;  Id.,  33  How.  Praa 
456,  45a 

Under  Bill  of  Rights,  S  17,  requhrlng  that 
no  distinction  shall  ever  be  made  between 
citizens  and  "aliens"  In  reference  to  the  pur- 
chase, enjoyment,  or  descent  of  property,  a 
wife  of  a  citizen  of  Kansas  who  resided  In 
another  state  cannot  be  regarded  as  an  alien. 
Bufflngton  v.  Grosvenor,  27  Pac.  137,  188,  46 
Kan.  730,  13  L.  R.  A.  282. 

AUEH  EIIEMT. 

An  "alien  enemy,'*  within  the  meaning 
of  the  naturalization  act  providing  that  any 
free  white  person  not  an  alien  enemy  miglit 
lawfully  be  naturalized,  is  one  who  owes  al- 
legiance to  an  adverse  belligerent  nation. 
Dorsey  v.  Brigham,  62  N.  E.  303,  304,  177 
111.  250,  42  L.  R.  A.  809,  69  Am.  St  Rep. 
228. 

"By  the  modem  phrase,  a  man  who  re- 
sides under  the  allegiance  and  protection  of 
a  hostile  state  for  commercial  purposes  Is  to 
be  considered  to  all  civil  purposes  as  much 
an  'alien  enemy'  as  if  he  were  born  there." 
Hutchinson  v.  Brock,  11  Mass.  119,  122. 

An  alien  is  the  subject  of  some  hostile 
power.  "A  man  who  resides  in  the  allegiance 
and  protection  of  an  hostile  state  for  commer- 
cial purposes  is  as  much  an  alien  enemy  as 
if  he  was  bom  there."  McConnell  v.  Hec- 
tor, 3  Bos.  &  P.  113,  114. 

The  expression  "alien  enemy,"  as  used 
in  a  plea  in  an  action  setting  up  that  the 
plaintiff  is  an  "alien  enemy"  commorant  in 
Ireland,  "being  an  alien  bom  within  the 
allegiance  of  the  King  of  Great  Britain,  with 
whom  we  are  at  war,"  means  that  plaintiff's 
disability  is  but  temporary,  merely  barring 
him  in  his  character  of  an  "alien  enemy" 
commorant  abroad,  his  right  of  action  being 
only  suspended  by  the  war,  and  reviving  on 
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tbe  return  of  peace.    Bell  r.  Chapman  (N.  YJ 
10  Johns.  183,  184. 

AUEH  IMMIGRANT. 

One  who  Is  a  resident  of  the  United 
States,  though  of  foreign  birth  and  not  nat- 
oialized,  and  who  is  returning  from  a  visit 
to  the  country  of  his  birth,  is  not  an  alien 
immigrant  within  the  meaning  of  the  laws 
regulating  immigration.  In  re  Panzara  (IT. 
S.)  61  Fed.  275,  276;  In  re  Martorelli  (U.  S.) 
68  Fed.  437. 

The  term  "alien  immigrants"  does  not 
Include  an  unmarried  man  who  has  immi- 
grated to  the  United  States  in  1892  with 
the  intention  of  making  his  home  there,  has 
remained  about  two  years,  working  at  his 
trade,  and  then,  being  taken  ill,  has  return- 
ed to  his  native  country,  remained  about  ten 
months,  doing  no  work,  and  then  in  1895 
returning  to  the  United  States.  In  re  Malola 
(U.  S.)  67  Fed.  114, 115. 

ALIEN-ALIENATE-ALIENATION. 

See  "Suspension  of  Power  of  Alienation.'' 
Other  alienation,  see  "Other." 

To  "alienate"  is  to  devest  one's  self  of 
property  or  title,  or  transfer  property  from 
one's  self  to  another.  Harty  v.  Doyle,  3  N. 
Y.  Supp.  574,  576. 

The  term  "alienation"  embraces  every 
mode  of  passing  real  estate  by  the  act  of  the 
party,  as  distinguished  from  passing  it  by  the 
operation  of  law.  Jenckes  v.  Court  of  Pro- 
bate of  Smithfield,  2  R.  I.  255,  257. 

"Blackstone  describes  four  modes  of 
alienation  or  transfer  of  the  title  to  real  es- 
tate, which  he  calls  'common  assurance': 
The  first  of  which  is  by  matter  in  pais  or 
deed;  the  second,  by  matter  of  record,  or 
an  assurance  transacted  only  in  the  King's 
public  courts  of  record;  the  third,  by  spe- 
cial custom;  and  the  fourth,  by  devise  In  a 
last  will  or  testament"  United  States  v. 
Schurz,  102  U.  S.  378,  397,  26  L.  Ed.  167 
(quoting  Blackstone's  Comm.,  book  2,  c.  20); 
Lane  v.  Maine  Mut.  Fire  Ins.  Co.,  12  Me.  (3 
Falrf.)  44,  48,  28  Am.  Dec.  150. 

"Alienation"  is  the  voluntary  and  com- 
plete transfer  from  one  person  to  another, 
and,  applied  to  the  transfer  of  property,  in- 
volves the  complete  and  absolute  exclusion 
from  him  who  alienates  of  any  remaining  in- 
terest in  the  thing  transferred,  and  involves  | 
the  complete  transfer  of  the  property,  pos- 
session of  land,  tenements,  or  other  things 
to  another.  Stark  ▼.  Duvall,  54  Pac  453, 
454,  7  Okl.  213. 

"The  word  'alien'  or  •alienate*  extends 
not  only  to  alienations  of  land  in  deed,  but 
also  to  alienations  in  law.  A  transfer  of 
title  by  devise,  descent,  or  by  levy  would  be 
as  technically  an  alienation  as  a  transfer 


by  deed."  Lane  v.  Maine  Mut  Fire  Ins. 
Co.,  12  Me.  (3  FaUrf.)  44,  48,  28  Am.  Dec. 
150. 

As  understood  at  common  law,  to  "alien- 
ate" real  estate  is  voluntarily  to  part  with 
the  ownership  of  it  either  by  bargain  and 
sale,  or  by  some  conveyance,  or  by  gift  or 
will.  Burbank  v.  Rockingham  Mut  Fire 
Ins.  Co.,  24  N.  H.  (4  Fost)  550,  558,  67  Am. 
Dec.  300;  Harty  v.  Doyle,  3  N.  Y.  Supp.  674. 
575,  49  Hun,  410. 

"As  generally  used,  'alienation'  means 
the  passing  of  a  thing  from  another,  or  the 
separation  of  two  things,  and  not  the  con- 
joining or  uniting  of  things.  The  passing  of 
an  estate  or  title  from  a  person  is  an  aliena- 
tion, but  the  passing  of  an  estate  or  title 
to  a  person  is  not  an  alienation.  It  is  onlj 
when  they  are  separated  from  each  other  in 
some  manner,  when  they  are  discontinaed, 
or  when  they  become  foreign  to  each  other, 
that  they  are  alienated.  Tbe  passing  of  an 
estate  to  a  person  must  be  given  some  other 
name,  as  a  'reception,'  or  a  'union,'  or  an 
•association.'  "  Vining  v.  WilUs,  20  Pac  232, 
283,  40  Kan.  600. 

"Alienation,"  as  used  in  the  articles  of 
incorporation  of  an  insurance  company  pro- 
viding that,  when  any  property  insured  with 
this  corporation  shall  be  aliened  by  sale  or 
otherwise,  the  policy  shall  be  void,  means  a 
transfer  of  the  title,  and  "alienated"  has 
been  defined  to  be  the  act  by  which  the  title 
to  an  estate  is  voluntarily  resigned  by  one 
person  and  accepted  by  another  in  tbe  form 
prescribed  by  law..  Masters  v.  Madison 
County  Mut  Ins.  Co.  (N.  Y.)  11  Barb.  624. 
629. 

"Alienate,"  as  used  in  articles  of  incor 
poration  prohibiting  the  trustees  of  the  cor 
poration  from  alienating  any  shares  of 
stocks,  bonds,  cash,  or  other  property  which 
might  come  into  their  possession  or  under 
their  control,  except  on  approval  of  the  board 
of  trustees,  means  to  convey  or  transfer  to 
another  the  title  of  property.  Gould  v.  Head 
(U.  S.)  41  Fed.  240.  245. 

"Alienated,"  as  used  in  Const  art  1^ 
S  9,  providing  that  a  homestead  shall  not  be 
alienated  without  the  joint  consent  of  hus- 
band and  wife,  when  that  relation  exists, 
"only  means  a  voluntary  parting  or  surren- 
dering of  some  interest  in  the  homestead." 
Vining  V.  Willis,  20  Pac.  232,  233,  40  Kan. 
609. 

Since  the  case  of  Frost  v.  Raymond,  2 
Caines,  188,  it  has  been  regarded  as  settled 
in  this  state  that  no  one  of  the  words  "grant 
bargain,  sell,  alien,  or  confirm,"  when  used 
in  a  conveyance  of  real  estate,  imports  a  war- 
ranty. Burwell  v.  Jackson,  9  N.  Y.  (5  Seld.) 
535,  541. 

Where  the  word  "alien"  is  employed  is 
a  deed,  it  is  not  used  to  designate  the  qnan 
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tlty  of  estate  Intended  to  be  conveyed,  but 
merely  for  the  purpose  of  passing  title  to 
an  estate  described  by  other  words  introdu- 
ced for  that  purpose.  Krider  y.  Laflerty 
(Pa.)  1  Whart  803,  814r^l6. 

The  words  "alien  or  grant"  in  a  deed 
wlU  make  a  good  deed  of  bargain  and  sale, 
If  made  for  a  pecuniary  consideration  or  one 
of  pecuniary  value,  and  though  ever  so  small, 
even  a  barley  corn.  Krider  v.  Lafferty  (Pa.) 
1  Whart  803,  314,  815  (citing  Shepherd's 
Touchstone,  222). 

In  St  1862,  p.  619,  providing  that  no 
"alienation,  sale,  conveyance,  mortgage  or 
other  lien"  of  or  on  the  homestead  prop- 
erty shall  be  valid  or  effectual  for  any  pur- 
pose unless  the  same  be  executed  by  the 
owner  thereof  and  be  executed  and  acknowl- 
edged by  the  wife,  such  terms  are  compre- 
hensive enough  to  include  most,  if  not  all,  of 
the  modes  in  which  parties  may  by  their 
own  act  convey,  create  a  lien  on,  or  other- 
wise affect  real  estate,  and  seem  to  have 
been  inserted  to  confirm  and  conserve  the 
right  of  voluntarily  alienating  or  incumber- 
ing the  homestead,  but  requiring  the  lien, 
etc.,  to  be  made  in  writing,  and,  in  order  to 
protect  the  wife  of  the  owner,  if  the  owner 
be  a  married  man,  and  his  wife  a  resident 
of  the  state,  to  be  signed  and  acknowledged 
by  her.  Peterson  v.  Homblower,  33  Gal.  206, 
274. 

The  elementary  writers  say  that  "to 
alienate"  is  to  pass  property  from  one  person 
to  another.  Under  the  constitutional  clause 
giving  a  married  woman  an  absolute  power 
of  alienation  as  to  her  separate  estate,  where 
such  married  woman  assigns  a  mortgage  and 
note  held  by  her  to  creditors  of  her  son,  who 
are  threatening  to  sue  him,  and  the  assign- 
ment is  under  seal  and  absolute  in  its  terms, 
it  is  an  actual  and  valid  transfer  of  the  prop- 
erty. Langston  v.  Smyley,  16  S.  EL  771,  773, 
38  &  a  121,  125. 

Oontraot  to  eoiiTey. 

Within  an  act  incorporating  an  insur- 
ance company,  providing  that  when  any 
property  insured  with  this  corporation  shall 
be  "aliened,"  by  sale  or  otherwise,  the  pol- 
icy shall  thereby  be  void,  the  word  "aliened" 
means  alienated  in  the  ordinary  sense  which 
belongs  to  it,  namely,  a  transfer  of  the  title, 
since  the  term  "alienate"  is  the  act  by  which 
the  title  to  an  estate  is  voluntarily  resigned 
by  one  person  and  accepted  by  another  in 
the  forms  prescribed  by  law.  An  "aliena- 
tion" has  been  defined  as  a  mode  of  obtain- 
ing an  estate  by  purchase,  by  which  it  is 
yielded  up  by  one  person  and  accepted  by 
another;  and  hence  any  transfer  of  real 
estate,  short  of  the  conveyance  of  title,  is 
not  an  alienation  of  the  estate,  no  matter 
in  what  form  the  sale  may  be  made,  and  the 
term  "alienate"  does  not  include  a  contract 
to  sell  and  convey  the  property.    Masters 


V.  Madison  County  Mut  Ins.  Co.  (N.  T.)  11 
Barb.  624»  630. 

Under  an  insurance  policy  providing 
that,  if  the  insured  property  should  be  "alien- 
ated" by  sale  or  otherwise,  the  policy  should 
be  void,  it  was  held  that  a  contract  for  the 
sale  of  the  property  under  which  no  deed 
was  made,  and  only  a  part  of  the  purchase 
money  paid,  was  not  an  alienation  within 
the  meaning  of  the  policy.  Hill  v.  Cumber- 
land Valley  Mut  Protection  Co.,  59  Pa.  (9 
P.  F.  Smith)  474,  47a 

"Alienation,"  as  used  in  an  insurance 
policy  providing  that  when  the  property  in- 
sured shall  be  alienated,  by  sale  or  otherwise, 
the  policy  shall  be  void,  means  a  technical 
alienation,  and  does  not  include  any  transfer 
short  of  a  conveyance  of  the  title,  and,  no 
matter  in  what  form  the  sale  may  be  made, 
the  estate  is  not  alienated  unless  the  title  is 
conveyed  by  the  purchaser;  and  hence  a 
contract  to  convey  the  insured  property  is 
not  a  conveyance  within  the  meaning  of  the 
policy.  Pollard  v.  Somerset  Mut  Fire  Ins. 
Co.,  42  Me.  221.  225. 

Under  Rev.  St  if  2290,  2291  [U.  S.  Comp. 
St  1901,  pp.  1389,  1390],  providing  that  no 
patent  shall  issue  without  an  alfidavit  that 
no  part  of  the  land  has  been  alienated,  a 
contract  to  convey,  made  during  the  transi- 
tion period,  having  for  its  purpose  the  ex- 
ecution of  a  regular  conveyance  of  the  title 
when  acquired,  is  an  alienation  within  the 
spirit  and  purpose  of  the  statute,  and  is 
illegal  and  void.  Anderson  ▼.  Carkins,  10 
Sup.  Ct  905.  907,  135  U.  S.  483,  34  L.  Ed. 
272.  And  the  undoubted  preponderance  of 
the  adjudications  of  the  state  courts  Is  to 
the  same  purpose.  Horseman  v.  Horseman, 
72  Pac.  698,  701,  43  Or.  83. 

Deed  of  tnast  or  aiortsaco* 

A  mortgage  on  property  does  not  con- 
stitute an  alienation  within  the  meaning  of 
a  phrase  in  an  insurance  policy  rendering  the 
policy  void  whenever  any  property  insured 
shall  be  "alienated"  by  sale  or  otherwise. 
Conover  ▼.  Mutual  Ins.  Co.,  1  N.  Y.  (1 
Comst)  290,  294;  Shepherd  v.  Union  Mut 
Fire  Ins.  Co.,  38  N.  H.  232,  240;  Rollins  v. 
Columbian  Mut  Fhre  Ins.  Co.,  25  N.  H.  (5 
Fost.)  200,  202;  Smith  v.  Monmouth  Mut 
Fire.  Ins.  (3o.,  50  Me.  96,  97;  Judge  v.  New 
York  Bowery  Fire  Ins.  Co.,  132  Mass.  521, 
523;  Bryan  v.  Traders'  Ins.  Co.  (Mass.)  14 
N.  E.  454,  457;  Jackson  v.  Massachusetts 
Mut  Fire  Ins.  (>>.,  40  Mass.  (23  Pick.)  418, 
34  Am.  Dec  69. 

"Alienation,"  as  used  in  the  by-laws  of  a 
fire  insurance  company  providing  that  an 
"alienation"  of  insured  property  will  avoid 
any  insurance  thereon,  construed  to  include 
a  mortgage  of  the  insured  property.  Ed- 
mands  v.  Mutual  Safety  Fire  Ins.  Co.,  83 
Mass.  (1  AUen)  811,  79  Am.  Dec.  746;   Pol- 


AlilSlN— ALIENATB 


804 


ALIEN— ALIENATE 


lard  T.  Somerset  Mat  Fire  Ins.  Co.,  42  Me. 
221,225. 

"Alienate,"  as  used  in  a  fire  insurance 
policy  providing  that  the  policy  shall  be 
Told  If  the  property  be  sold  or  transferred, 
means  such  a  sale,  transfer,  or  alienation  of 
the  property  as  passes  the  title  and  carries 
with  it  the  right  of  possession,  and  does  not 
include  the  execution  of  a  chattel  mortgage 
without  change  of  i)08session.  Union  Ins. 
Go.  of  .California  r.  Barwick,  64  N.  W.  619, 
621.  36  Neb.  223. 

"Alienation  or  transfer/'  as  used  in  a 
fire  policy  a  clause  of  which  provided  that, 
in  case  of  any  sale,  alienation,  transfer,  or 
change  of  title  in  the  insured  property,  the 
policy  should  be  void,  meant  which  absolute- 
ly divested  the  title  of  the  Insured  in  the 
property,  and  hence  the  giving  of  a  chattel 
mortgage  without  parting  with  possession 
did  not  avoid  the  policy.  Van  Deusen  v. 
Charter  Oak  Fire  &  Marine  Ins.  Co.,  1  Abb. 
Prac  (N.  S.)  349,  858,  24  N.  Y.  Super.  Ct  (1 
Rob.)  55,  62. 

Code,  S  2S07,  which  provides  that  an  in- 
surance policy  shall  be  void  if,  during  the 
life  of  the  policy,  there  be  any  "alienation" 
of  the  property,  does  not  Include  the  execu- 
tion of  a  deed  of  trust  by  the  Insured,  since 
the  word  "alienate,"  as  there  used,  importi 
an  absolute  divestiture  of  title.  Yirginia 
Fire  &  Marine  Ins.  Co.  ▼.  Feagln,  62  Ga. 
515,  619. 

"Alienation,"  as  used  in  statutory  pro- 
visions concerning  homesteads,  and  in  the 
Constitution,  includes  any  agreement  or  con- 
tract by  which  the  title  would  inure  to  the 
benefit  of  another,  and  hence  includes  a 
mortgage.  Brewster  v.  Madden,  15  Kan. 
249,  251. 

The  constitutional  provision,  that  real  es- 
tate constituting  a  homestead  shall  not  be 
"alienable"  without  the  Joint  consent  of  a 
husband  and  wife,  construed  as  "simply  a  re- 
striction upon  an  admitted  power  otherwise 
to  sell  or  incumber."  A  mortgage  is  an  alien- 
ation within  the  meaning  of  the  provision. 
Hart  V.  Sanderson's  Adm'rs,  18  Fla.  103,  115. 

Gen.  St.  c.  41,  S  7,  providing  that  no 
land  "alienated"  shall  be  sold  for  taxes  if 
the  person  taxed  have  other  sufficient  prop- 
erty, means  land  the  title  to  which  has  been 
transferred,  and  implies  a  conveyance  more 
than  a  mortgage.  People's  Sav.  Bank  r. 
Tripp,  13  R.  I.  621,  622. 

In  the  WUls  Act,  I  20,  declaring  that 
where  judgment  is  obtained  against  an  heir, 
on  account  of  the  death  of  his  ancestor,  by 
reason  of  any  lands  descending  to  him,  an 
execution  shall  be  taken  out  against  the 
heir  to  the  value  of  the  lands,  but  that  those 
which  were  bona  fide  "aliened"  before  the 
action  brought  shall  not  be  liable  to  such  ex- 
ecution, the  word  "aliened"  la  not  used  in 


any  peculiar  sense  not  applied  to  its  use  In 
other  connections,  and  includes  a  bona  fide 
mortgage.  McMahon  v.  Schoonmaker,  25 
Atl.  946,  947,  51  N.  J.  Eq.  95;  Hetfleld  ▼. 
Jaques,  10  N.  J.  Law  (5  Halst)  259,  264. 

The  word  "alienate,"  as  used  in  a  statute 
providing  against  the  alienation  of  land  beld 
by  a  widow  during  a  subsequent  marriage, 
means  "to  cOhvey,"  and  includes  mortgages. 
United  States  Saving  Fund  &  Investment 
Co.  V.  Harris  (Ind.)  40  N.  B.  1072.  1075  (cit- 
ing Yinnedge  v.  ShaflTer,  85  Ind.  341). 

Giving  a  lien  on  real  estate  by  a  mortgage 
is  neither  a  bequest,  a  devise,  nor  an  aliena- 
tion. Warren  v.  Raymond,  17  S.  C.  190, 
198.  A  mortgage  of  a  married  woman's 
separate  estate  to  secure  a  debt  of  her  hus- 
band in  no  way  connected  with  her  separate 
estate  is  not  an  alienation  within  the  mean- 
ing of  Const  S.  C.  art  14,  §  8,  allowing  mar- 
ried women  to  alienate  their  separate  estate 
as  fully  as  if  they  were  single  women.  Anlt- 
man  &  Taylor  Co.  v.  Rush,  26  S.  a  517,  533, 
2  S.  E.  402,  404. 

"Alienated,"  as  used  in  Act  1822,  making 
property  alienated  between  the  signing  of  a 
Judgment  on  appeal  and  the  signing  of  the 
Judgment  in  the  trial  court  pursuant  to  the 
Judgment  on  appeal  subject  to  such  Jndg- 
mtot,  construed  to  include  a  mortgage  on 
the  property.  Phillips  v.  Behn,  19  Ga.  29*- 
302. 

The  entryman,  under  section  2291  of  the 
Revised  Statutes  of  the  United  States,  who 
swears  that  "no  part  of  the  land"  wbicb 
he  seeks  to  have  conveyed  to  him  from  tbe 
United  States  "had  been  alienated,"  may 
mortgage  his  claim  before  final  certificate, 
in  order  to  procure  money  with  which  to 
improve  his  land,  or  for  any  other  purpose, 
provided  he  seeks  in  good  faith  to  acquire 
the  land  as  a  homestead;  and  such  mort- 
gage will  not  be  alienation  under  the  statute. 
Stark  V.  Duvall,  54  Pac.  453,  454,  7  Okl.  213. 

The  phrase  "alien,  transfer  and  dispose," 
as  used  in  a  charter  granting  to  a  corpora- 
tion the  right  to  acquire,  alien,  transfer,  and 
dispose  of  property  of  every  kind,  embraces 
the  power  to  mortgage.  McAllister  v.  Plant, 
54  Miss.  106, 119. 

Desoent  or  devise. 

The  word  "alien"  or  "alienate"  extends 
not  only  to  alienations  of  land  In  deed,  but 
also  to  alienations  in  law.  A  transfer  of 
title  by  devise,  descent,  or  levy  would  be 
as  technically  an  alienation  as  a  transfer  by 
deed.  Lane  v.  Maine  Mut.  Fire  Ins.  Co.,  12 
Me.  (3  Fairf.)  44, 48,  28  Am.  Dec.  150. 

"As  understood  at  common  law,  to  'alien- 
ate* real  estate  is  voluntarily  to  part  with 
the  ownership  of  it,  either  by  bargain  and 
sale,  or  by  some  conveyance,  or  by  gift  or 
will.  The  right  to  alienate  was  a  right 
which  the  owner  had  over  the  real  estats  It 
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divert  It  from  the  heir.  'Alienation'  differs 
from  'descent'  In  that  it  la  effected  hy  the 
▼olnntary  act  of  the  owner  of  the  property, 
while  'descent'  is  the  legal  consequence  of 
the  decease  of  the  owner,  and  is  not  changed 
by  any  previous  act  or  volition  of  the  owner. 
A  'sale  and  a  conveyance'  is  an  alienation 
which  takes  effect  from  the  time  of  the 
transfer,  while  a  *devlse'  is  an  alienation 
that  takes  effect  on  the  decease  of  the  testa- 
tor, according  to  the  terms  of  the  wilL" 
Burbank  v.  Rockingham  Mut.  B'ire  Ins.  Ck>.. 
24  N.  H.  550,  568,  57  Am.  Dec.  300. 

A  charge  Imposed  upon  a  testator's  home- 
stead by  a  will  Is  not  an  "alienation"  In  the 
lifetime  of  the  testator,  which  prevents  the 
operation  of  the  statute  passing  the  home- 
stead to  the  testator's  wife  and  children  on 
his  decease  without  alienation,  for  the  testa- 
mentary provision  does  not  come  Into  exist- 
ence and  take  effect  until  the  death  of  the  tes- 
tator. Macrae  v.  Macrae  (Tenn.)  57  S.  W. 
423,  425. 

In  Hendrlx  ▼.  Seaborn,  25  S.  C.  481,  It 
was  held  that  while,  In  the  broadest  sense, 
''alienation"  covered  "devise,"  yet  that  a  de- 
vise was  not  an  alienation  within  the  statute 
providing  that  no  right  of  homestead  shall 
exist  In  any  property  aliened  by  any  person 
as  against  the  title  of  the  alienee.  Bostlck  v. 
Chovin  (S.  C.)  83  S.  B.  508,  609. 

"Alienation,"  as  used  in  Laws  1857,  p. 
119,  amending  Laws  1851,  p.  25,  requiring  the 
signature  and  acknowledgment  of  the  wife  to 
"alienations"  of  the  homestead  by  the  hus- 
band, does  not  Include  transfer  by  descent 
"It  must  mean  a  transfer  by  conveyance; 
such  a  one  as  the  signature  and  acknowledg- 
ment of  a  party  are  proper  to  effect,  us  the 
law  requires  these  acts  as  conditioned  to 
the  alienation  of  the  homestead.  If  the 
homestead  exemption  applies  to  the  acts  of 
the  descent  of  property,  then  It  may  be  re- 
leased In  the  mode  required  by  the  statute, 
as  an  act  contemplates  that  it  may  be  re- 
leased; but  it  would  be  preposterous  to  sup- 
pose that  the  Legislature  should  Intend  such 
thing  as  the  signature  and  acknowledgment 
of  the  wife  should  apply  to  the  acts  of  the 
operation  of  the  law  of  descent"  Turner  y. 
Bennett,  70  111.  263,  267. 

The  word  "alienate,"  as  used  In  Const 
art  5,  f  9,  providing  that  a  homestead  shall 
not  be  alienated  without  the  joint  consent  of 
the  husband  and  wife,  means  a  voluntary 
parting  with  or  surrendering  of  some  inter- 
est in  the  homestead;  and,  as  a  person  never 
parts  with  or  surrenders  anything  by  virtue 
of  a  will,  but  only  by  reason  of  his  or  her 
subsequent  death,  and  as  it  never  can  be 
supposed  without  proof  that  any  person  will 
voluntarily  bring  about  his  own  death.  It  nec- 
essarily follows  that  the  constitutional  pro- 
vision has  no  application  to  wills.  We  know 
that  text-writers  have  sometimes  broadened 
the  word  "alienation"  so  as  to  make  it  in- 
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dude  the  transfer  of  property  by  will,  death, 
and  the  state,  and  perhaps  this  use  of  the 
word  Is  not  Inaccurate;  but,  as  before  stat- 
ed, the  efficient  cause  of  the  alienation  In 
such  case,  Indeed  the  sole  cause,  is  death,  and 
the  will  and  the  statute  merely  say  where 
the  title  and  estate  shall  go.  Vlnlng  v.  Wil- 
lis, 40  Kan.  000,  613,  20  Pac.  232. 

The  word  "alienable"  may  be  broad 
enough  to  Include  dispositions  by  will,  when 
not  otherwise  restrained  by  the  context 
But  where  that  word  was  used  In  the  first 
section  with  respect  to  the  Joint  consent  of 
husband  and  wife,  and  following  tnls  sec- 
tion was  another  providing  for  the  continu- 
ance of  the  exemption  in  the  heirs  of  the 
head  of  the  family  from  and  after  his  death, 
it  cannot  be  said  that  the  word  "alienable" 
was  Intended  to  embrace  testamentary  dispo- 
sitions. The  word  "alienable"  was  not  used 
in  the  sense  of  "devisable."  Garo  ▼«  Garo 
(Fla.)  34  South.  300,  313. 

Eatrjr  or  f oreelosiire  I17  aaortigacee* 

"Alienate,"  us  used  in  Pub.  St  c.  12,  f 
25,  providing  that  a  reassessment,  where  an 
assessment  has  been  made  to  the  wrong  per- 
son, shall  constitute  a  lien  on  the  real  estate 
for  two  years,  unless  the  estate  has  been 
"alienated"  between  the  first  and  second  as- 
sessments, means  to  transfer  or  convey  the 
title,  and  hence  does  not  include  an  entry  on 
land  by  a  mortgagee  for  the  purpose  of  fore- 
closing his  mortgage,  since  such  entry  can- 
not In  any  just  sense  be  called  an  "aliena- 
tion," though  it  constitutes  one  step  In  a 
proceeding  which  may  result  in  an  aliena- 
tion by  operation  of  law.  Market  Nat  Bank 
V.  Inhabitants  of  Belmont  37  Mass.  407,  409. 

A  fire  policy  conditioned  that  the  same 
should  be  void  If  the  premises  were  aliepated 
without  the  consent  of  the  insured,  and  that 
a  judgment  In  foreclosure  proceedings  should 
be  deemed  an  "alienation"  of  the  property, 
meant  a  judgment  of  strict  foreclosure,  and 
did  not  embrace  a  decree  for  sale  In  the  fore- 
closure suit  without  any  further  proceedings. 
Kane  v.  Hibemla  Mut.  Fire  Ins.  Co.,  38  N.  J. 
Law  (9  Vroom)  411,  456,  20  Am.  Rep.  409. 

"Alienation,"  as  used  in  an  insurance 
policy  prohibiting  the  alienation  of  property, 
does  not  include  a  void  sale  of  the  property 
by  a  trustee  under  a  deed  of  trust  which  Is 
executed  before  the  Issuance  of  the  policy. 
Worth Ington  v.  Bearse,  94  Mass.  (12  Allen) 
382,  90  Am.  Dec.  152;  Lane  v.  Maine  Mut 
Fire  Ins.  Ck>.,  12  Me.  (3  Falrf.)  44,  28  Am. 
Dec.  150;  Power  v.  Ocean  Ins.  Co.,  19  La.  28, 
36  Am.  Dec.  665;  Hooper  v.  Hudson  River 
Fire  Ins.  Co.,  17  N.  Y.  424;  West  Branch  Ins. 
Co.  V.  Helfenstein,  40  Pa.  (4  Wright)  289, 
80  Am.  Dec.  573;  Commercial  Union  Assur. 
Co.  V.  Scammon  (111.)  12  N.  E.  324,  329. 

"Alienation,"  like  "sale,"  Imports  an  ac- 
tual transfer  of  title.  Yet,  where  it  is  used 
in  an  insurance  policy  In  a  provision  that 
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the  same  shall  become  rold  on  alienation  of 
tbe  Insured  premises,  it  is  used  in  a  narrower 
sense,  and  hence  where,  at  the  time  of  the 
fire,  a  decree  in  chancery  for  the  sale  of  the 
property  on  foreclosure  had  been  entered  and 
the  property  bid  in  by  the  mortgagee,  but  no 
deed  bad  been  delivered,  and  because  of  the 
fire  the  mortgagee  refused  to  receive  a  sher- 
IfiTs  deed,  the  policy  did  not  become  void  by 
alienation.  Marts  v.  Cumberland  Mut  Fire 
Ins.  Co.,  44  N.  J.  Law  (15  Yroom)  478,  481. 

Ezeevtlon  and  sale. 

To  "alienate"  means  to  transfer  property 
to  another;  to  make  a  thing  another  man's. 
In  common  law,  to  alienate  realty  is  to  vol- 
untarily part  with  ownership  in  it  by  bargain 
and  sale,  conveyance,  gift,  or  will;  but  with- 
in the  statute  providing  that,  when  a  widow 
shall  be  entitled  to  dower  out  of  any  lands 
which  shall  have  been  "aliened"  by  her  hus- 
band In  his  lifetime,  and  such  lands  have 
been  enhanced  in  value  after  the  alienation, 
such  lands  shall  be  estimated  in  setting  out 
the  widow's  dower  according  to  their  value 
at  the  time  they  were  so  aliened,  the  word 
"alienation"  includes  sale  of  the  property  of 
the  husband  on  execution  against  him  alone. 
Butler  v.  Fitzgerald,  61  N.  W.  640,  641.  43 
Neb.  192,  27  L.  R.  A.  252,  47  Am.  St  Rep. 
741. 

An  Insurance  policy  provided  for  an  im- 
mediate termination  of  the  risk  if  the  proper- 
ty be  sold  or  transferred,  or  any  alienation 
or  change  take  place  in  tbe  title  or  posses- 
sion, whether  by  legal  process  or  judicial  de- 
cree, or  voluntary  transfer  or  conveyance. 
It  was  held  that  the  words  "sold,  transferred, 
alienated,'*  do  not  ordinarily  include  a  sale 
upon  execution,  and  the  words  "change  in 
the  title  of  possession"  do  not  extend  the 
meaning;  and  this  would  be  the  meaning 
were  it  not  for  the  words  "by  legal  process  or 
Judicial  decree."  But  since  under  a  sale  on 
execution  the  owner  of  the  land  has  full 
right  of  possession  and  occupancy  for  15 
months  after  the  sale,  and  for  12  months  of 
that  time  he  has  an  absolute  right  to  redeem, 
so  that  neither  possession  nor  title  passes  be- 
fore the  end  of  15  months,  such  a  sale  does 
not  violate  the  provisions  of  tbe  policy.  Ham- 
mel  V.  Queen's  Insurance  Co.,  11  N.  W.  349, 
855,  54  Wis.  72,  41  Am.  Rep.  1. 

"Alienated,"  as  used  in  a  Are  policy  pro- 
viding that  the  policy  shall  be  void  If  the 
insured  property  is  alienated,  construed  not 
to  include  the  seizure  of  the  insured  goods  on 
execution  without  removing  them,  since  the 
general  property  and  the  goods  remain  in  the 
debtor  until  they  are  sold.  Rice  r.  Tower, 
67  Mass.  (1  Gray)  426^29. 


Comp.  Laws  Kan.  1879,  and  Const  art 
15,  S  9,  providing  that  a  homestead  occupied 


as  a  residence  shall  not  be  alienated  without 
the  Joint  consent  of  the  husband  and  wife, 
when  that  relation  exists,  prohibits  the  hus- 
band from  executing  a  lease  of  the  home- 
stead for  a  term  of  five  years,  and  giving 
possession  thereof  to  a  tenant  without  the 
consent  of  his  wife.  Coughlln  y.  Couglilin,  26 
Kan.  116,  118. 

As  sale  la  oovrse  of  business. 

"Alienated,"  as  used  In  a  fire  policy  od 
a  stock  of  goods  kept  for  sale,  which  pro* 
vides  that  if  the  property  be  alienated  bj 
sale  or  otherwise  it  shall  avoid  the  policy, 
construed  to  mean  a  sale  of  the  whole  or  a 
material  part  of  the  stock  out  of  the  regular 
course  of  business,  and  not  a  sale  of  various 
items  of  the  stock  in  the  ordinary  course  of 
business.  Lane  v.  Mutual  Fire  Ins.  Co.,  12 
Me.  (3  Fairf.)  44-1& 

Sale  of  partner's  interest* 

A  fire  policy,  providing  that  It  shall  be 
void  by  "alienation"  of  the  property  by  sale 
or  otherwise,  is  to  be  construed  as  including 
a  transfer  by  one  partner,  having  an  interest 
In  the  property,  of  his  interest  to  another 
party.  Hartford  Fire  Ins.  Co.  T.  Ross,  23 
Ind.  179,  183,  85  Am.  Dec.  452. 

Settlement  of  boundary. 

"Alienation"  means,  in  law,  the  transfer 
of  title  by  conveyance,  so  that  the  statute 
forbidding  the  "alienation"  of  property  by  a 
corporation  except  by  a  three-fifths  vote  of 
its  stockholders  relates  to  alienation  of  real 
estate,  and  will  not  include  the  mere  settle- 
ment of  a  boundary  dispute.  Pittsburgh  & 
L.  A.  Iron  Co.  v.  Lake  Superior  Iron  Co.,  76 
N.  W.  395,  403,  118  Mich.  109. 

Transfer  withont  eonstderatlon* 

"Alienate,"  as  used  in  a  quitclaim  deed 
reserving  to  the  grantor  the  power  to  "alien- 
ate" or  mortgage,  means  "to  divest  one's  self 
of  property  or  title,  to  transfer  property  from 
one's  self  to  another,"  which  is  not  done  by 
the  execution  of  quitclaim  deeds  by  the  gran- 
tor without  consideration.  Harty  t.  Doyle,  3 
N.  Y.  Supp.  574,  575,  49  Hun,  410. 

Though  the  word  "sale,"  as  used  in  tbe 
Alabama  statutes  empowering  a  married  wo- 
man to  dispose  of  her  separate  property  by 
sale,  was  used  in  its  legal  sense  as  a  transfer 
of  property  for  a  valuable  consideration,  yet 
the  word  "alienation,"  as  used  In  a  subse- 
quent statute  giving  a  married  woman  power 
to  alienate  her  separate  property  the  same 
as  a  feme  sole,  authorizes  a  married  woman 
to  convey  her  land  without  consideration. 
Stacey  v.  Walter  (Ala.)  28  South.  89,  90^  82 
Am.  St  Rep.  235. 

AUENATIOH  IN  MOBTMAIH. 

See  "MortmalB." 
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ALIENIST. 

An  "alienisf*  it  a  person  who  baa  made 
mental  diseases,  those  affecting  the  mind  in- 
voIuDtarily,  and  the  moral  or  spiritual  facul- 
ties, his  special  atudy.  State  r.  Beidell  (Del.) 
14  AU.  600p  552, 

ALIGNMENT. 

In  a  contract  for  the  construction  of  a  Til- 
lage waterworks  system,  proylding  that  the 
city  engineer  could  make  such  changes  in 
the  form,  dimensions,  and  **allgnment"  of 
the  work  as  might  he  necessary  for  its  proper 
fulfillment,  the  word  ''alignment''  cannot  be 
construed  to  mean  simply  an  adjusting  of  a 
line,  so  that  a  change  in  alignment  cannot 
be  construed  to  cover  a  change  of  line,  but 
signifies  not  only  the  act  of  adjusting  to  a 
line,  but  the  state  of  being  so  adjusted,  and 
in  terms  of  engineering  is  used  to  denote  the 
ground  plan  of  a  road  or  other  work,  as  dis- 
tinguished from  its  profile.  Village  of  Ches- 
ter y.  Leonard,  37  Atl.  397,  400,  68  Conn«  495 
(citing  Webst  Diet). 

ALIKE. 

The  word  "alike,'*  as  used  in  a  will,  is 
the  same  as  the  word  "equally."  Loveacres 
V.  BUght,  1  Gowp.  852,  354. 

ALIMONY. 

Bee,  also,  "Suit  Moneys ;  "Permanent  Ali- 
mony." 

"Alimony"  is  defined  to  be  an  allowance 
which  a  husband  or  a  former  husband  may 
be  forced  to  pay  to  his  wife  or  former  wife, 
living  legally  separate  from  him,  for  her 
maintenance.  Stivers  v.  Wise,  46  N.  Y.  Supp. 
9,  18  App.  Dlv.  316;  Rogers  v.  Vines,  28  N. 
G.  293,  297;  Sanchez  v.  Sanchez,  21  Fla.  346, 
350;  Odom  t.  Odom,  36  Ga.  286,  319  (citing  1 
BI.  Gomm.  441);  De  Roche  v.  De  Roche  (N. 
D.)  94  N.  W.  767.  769;  Ghase  T.  Ghase,  55 
Me.  21,  23;  Keerl  v.  Keerl,  34  Md.  21,  25; 
Newman  r.  Newman,  69  111.  167,  168. 

"Alimony"  is  that  allowance  which  is 
made  to  a  woman  on  a  decree  of  divorce,  for 
her  support  out  of  the  estate  of  her  husband. 
It  is  equivalent  to  th^  obligation,  implied  in 
every  marriage  contract,  that  the  husband 
shall  furnish  his  wife  a  suitable  support  and 
maintenance.  Adams  v.  Storey,  2G  N.  B.  582, 
584,  135  111.  448,  11  L.  R.  A.  790,  25  Am.  St 
Rep.  392;  Taylor  v.  Taylor,  93  N.  G.  418,  420, 
53  Am.  Rep.  460;  Westerfleld  v.  Westerfield, 
36  N.  J.  Eq.  (6  Stew.)  195,  197;  In  re  Le 
Claire  CD.  S.)  124  Fed.  654,  657  (citing  Martin 
V.  Martin,  21  N.  W.  595,  65  Iowa,  255);  Sheaf e 
V.  Sheafe.  24  N.  H.  (4  Fost)  564,  567. 

"Alimony,"  in  Its  origin,  was  the  method 
by  which  the  spiritual  courts  of  England  en- 


forced the  duty  of  support  owed  by  the  hus- 
band to  the  wife  during  such  time  as  they 
were  legally  separated  pending  the  marriage 
relation.  The  courts  of  law  could  not  ade- 
quately enforce  this  duty,  but  made  a  clumsy 
and  circuitous  attempt  to  do  so  under  some 
circumstances  by  employing  the  fiction  that 
a  wife  living  apart  from  her  husband  by  rea- 
son of  his  fault  was  his  agent  for  the  pur- 
pose of  binding  him  to  pay  third  parties  for 
necessaries  furnished  to  her.  Manby  v.  Scott, 
2  Sm.  Lead.  Gas.  502;  Snover  y.  Blair,  25  N. 
J.  Law  (1  Dutch.)  94;  Vusler  v.  Gox,  22  AtL 
347, 53  N.  J.  Law  (24  Vroom)  516.  At  common 
law,  a  divorce  from  the  bonds  of  matrimony 
was  granted  by  the  ecclesiastical  courts  only 
for  such  causes  as  rendered  the  marriage 
void  ab  initio.  Naturally,  alimony  was  not 
allowed  as  an  incident  to  such  a  divorce,  for, 
there  being  no  marriage,  the  duty  of  mainte- 
nance had  not  been  undertaken.  Divorces  a 
mensa  et  thoro,  however,  amounting  merely 
to  a  legal  separation,  were  granted  for  causes 
which  rendered  it  improper  or  impossible  for 
the  parties  to  live  together,  and  in  such  case 
the  ecclesiastical  court  ordered  a  periodical 
allowance  to  be  paid  by  the  husband  to  the 
wife  for  her  support,  the  amount  thereof  be- 
ing settled  at  the  discretion  of  the  judge,  in 
view  of  all  the  circumstances  of  the  case. 
The  spiritual  courts  reserved  and  exercised 
the  power  of  varying  the  amount  of  the  ali- 
mony from  time  to  time  as  required  by 
change  of  circumstances.  In  this  state,  the 
subject-matter  of  divorce  having  been  by 
statute  committed  to  the  court  of  chancery, 
and  causes  for  absolute  divorce  having  been 
allowed  other  than  such  as  rendered  the  mar- 
riage void  ab  initio,  there  followed  as  a  log- 
ical consequence  the  allowance  of  perma- 
nent alimony,  in  cases  of  absolute  divorce, 
as  a  means  of  enforcing  the  continuing  duty 
of  support  which  the  husband  owed  to  the 
wife,  and  of  which  he  was  not  permitted  to 
absolve  himself  by  his  own  misconduct  al- 
though that  misconduct  resulted  in  a  dissolu- 
tion of  the  marriage.  Lynde  y.  Lynde  (N.  J.) 
52  Atl.  694,  699. 

"Alimony"  is  the  allowance  which  a  hus- 
band, by  order  of  the  court,  pays  to  his  wife, 
being  separate  from  him,  for  her  mainte- 
nance. Bish.  Mar.  &  Div.  This  definition  is 
substantially  the  same  as  that  given  by  other 
American  and  English  authorities,  and  may 
be  said  to  be  only  applicable  to  divorces  a 
mensa  et  thoro,  because  it  presumes  the  re- 
lation of  husband  and  wife  still  to  exist,  al- 
though the  parties  are  separated  by  virtue  of 
the  decree  of  a  competent  court,  and  is  pe- 
culiarly applicable  to  divorces  granted  by 
the  courts  In  England  prior  to  the  year  1858, 
for  In  England,  previous  to  that  year,  no  ju- 
dicial divorces  dissolving  the  bonds  of  matri- 
mony originally  valid  were  allowed.  Bow- 
man V.  Worthington.  24  Ark.  522,  523. 

"Alimony"  Is  an  allowance  for  the  sup- 
port of  the  wife  during  divorce  proceedings. 
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or  after  a  separation  a  mensa  et  thoro.  The 
right  to  alimony  of  any  kind  is  founded  on 
the  duty  of  the  husband  to  support  his  wife, 
but  this  duty  does  not  extend  to  affording 
her  a  separate  maintenance,  except  In  those 
cases  where  the  law  Judges  that  she  may  live 
apart  from  him,  for  her  protection,  In  con- 
sequence of  his  wrongdoing.  Collins  t.  Col- 
lins, 80  N.  Y.  1, 12. 

"Alimony"  Is  that  allowance  made  to  a 
woman  on  a  decree  of  divorce  for  her  sup- 
port out  of  the  estate  of  her  husband.  At 
Qdmmon  law  It  was  usually  settled  at  the  dis- 
cretion of  the  ecclesiastical  Judge  on  consid- 
eration of  the  circumstances  of  the  case. 
T^he  principle  on  which  alimony  Is  given  to 
a  divorced  wife  Is  that  It  is  the  equivalent  of 
that  obligation,  Implied  In  every  marriage 
contract,  that  the  husband  shall  furnish  his 
wffe  a  suitable  support  Stillman  v.  Still- 
man,  99  111.  196,  201,  39  Am.  Rep.  21. 

The  term  "alimony,"  In  its  broad  sense, 
means  support  to  which  the  wife  and  chil- 
dren are  entitled  on  account  of  the  mlscon- 
4DCt  or  negligence  of  the  husband  or  father. 
3ucknam  v.  Bucknam  (Mass.)  57  N.  B.  843, 
344,  49  L.  R.  A.  735. 

** Alimony"  means  subsistence  or  support, 
and  it  is  apparent  that  such  allowance  Is 
given  for  the  support  to  which  the  wife  was 
entitled  by  the  marriage,  and  which  she  has 
been  compelled  to  forego,  and  has  been  de- 
prived of,  through  the  husband*  s  default  in 
ffeilllng  to  perform*  the  marriage  contract  and 
covenant.  Stearns  v.  Stearns,  28  Atl.  875,  66 
Vt  187,  44  Am.  St  Rep.  886. 

"Alimony"  Is  the  support  which  the  court 
decrees  In  favor  of  the  wife  as  a  substitute 
for  the  common-law  right  of  marital  support 
Livingston  v.  Livingston,  66  N.  B.  123,  127, 
173  N.  Y.  377,  61  L.  R.  A  800,  93  Am.  St 
Rep.  600. 

"Alimony"  is  a  maintenance  secured  by 
Judicial  authority  during  coverture  or  until 
reconciliation.  Lockridge  v.  Lockrldge,  33 
Ky.  (3  Dana)  28,  29,  28  Am.  Dec.  52. 

"In  its  strict  technical  sense  'alimony* 
proceeds  only  from  husband  to  wife,  and, 
where  the  relation  Is  not  that  of  husband 
and  wife,  strictly  speaking  there  can  be  no 
alimony.  Alimony  grows  out  of  the  obliga- 
tion of  support  which  arises  from  the  rela- 
tion of  husband  and  wife,  and  the  moment 
the  decree  of  divorce  Is  granted  the  relation 
of  husband  and  wife  has  ceased.  There  Is  no 
husband  nor  wife,  hence  there  can  be  no  ali- 
mony." In  re  Spencer,  23  Pac.  395,  396,  83 
Cal.  460,  17  Am.  St  Rep.  26a 

"Alimony"  may  be  defined  to  be  such 
sum  as  Is  ordered  by  the  court  to  be  paid 
to  the  wife  by  the  husband  for  her  support 
during  the  time  she  lives  separate  from  him, 
or  to  be  paid  by  her  late  husband  for  her 


tie.  The  latter  Is  a  creation  of  modem  law, 
and  Is  known  as  "permanent  alimony." 
Green  v.  Green,  68  N.  W.  947,  948.  49  .Neb. 
546,  34  L.  R.  A.  110.  59  Am.  St  Rep.  560; 
Pape  V.  Pape,  85  S.  W.  479.  480,  13  Tex.  av. 
App.  99. 

"Alimony"  it  an  allowance  which  by  o^ 
der  of  {he  court  the  husband  Is  compelled  to 
pay  the  wife,  from  the  date  he  has  been  legal- 
ly separated  or  divorced,  for  her  support 
and  maintenance.  This  Is  to  be  distlnguisb- 
ed  in  a  general  sense  from  "alimony  pendente 
lite,"  and  proceeds  from  the  husband's  com- 
mon-law liability  to  support  the  wife.  Hen- 
derson V.  Henderson  (Or.)  60  Pac.  597,  598, 
48  L.  R,  A.  766,  82  Am.  St  Rep.  741. 

Alimony  Is  an  allowance  out  of  the  hus- 
band's estate,  made  for  the  suppiort  of  the 
wife  when  living  separate  from  him.  It 
is  either  temporary  or  permanent  GiT.  Code 
Ga.  1895,  f  2456. 

"Alimony"  imports  a  proTlsion  for  the 
support  of  the  wife  out  of  the  profits  of  the 
estate  of  her  husband,  the  allowance  to  be 
regulated  according  to  the  value  of  the  es- 
tate. If  the  wife  was  entitled  to  her  dower 
and  distributable  portion  of  the  estate  as  in 
cases  of  intestacy,  it  could  scarcely  be  be- 
lieved that  the  Legislature  would  have  made 
the  provision  for  her  recovery  of  alimony  by 
a  proceeding  against  the  husband  as  in  other 
cases.  If  the  estate  was  in  the  husband,  then 
there  was  propriety  in  the  provision;  but  if 
an  Interest  in  the  wife  is  great  or  greater  than 
she  would  be  entitled  to  recover,  then  there 
was  no  necessity  or  propriety  in  the  provi- 
sion. Wooldrldge  v.  Lucas,  46  Ky.  (7  B.  Mon.) 
49,51. 

The  word  "alimony,"  as  commonly  used, 
is  equally  applicable  to  all  allowances,  wheth- 
er annual  or  gross,  made  to  a  wife  on  a 
decree  of  divorce.  De  Roche  r.  De  Roche 
(N.  D.)  94  N.  W.  767,  769  (citing  Burrows  v. 
Purple,  107  Mass.  432). 

By  "alimony"  we  understand  what  is 
necessary  for  the  nourishment  lodging,  and 
support  of  the  person  who  claims  It  It  in- 
cludes the  education  when  the  person  to 
whom  alimony  is  due  la  a  minor.  Civ.  (Dode 
La.  1900,  art  230. 

Alimony  decreed  upon  the  dissolution  of 
a  marriage,  If  payable  in  installments,  is^ 
unless  otherwise  specially  provided,  an  allow- 
ance for  the  support  of  the  beneficiary  during 
the  life  of  herself  and  her  divorced  husband. 
The  duty  of  support  ends  with  the  death  of 
the  beneficiary.  Craig  r.  Ciaig,  45  N.  B. 
153,  155,  163  111.  176. 

Oontlnvoiu  or  svoss  pajnnenta. 

Alimony  is  not  a  sum  of  money  nor  t 
specific  proportion  of  the  husband's  estate 
given  absolutely  to  the  wife,  but  Is  a  con- 
tinuous allotment  of  sums  payable  at  regular 
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daring  tbe  Joint  liyes  of  the  imrtlefl,  or,  when 
there  is  a  dlYorce  from  the  bonds  of  matri- 
mony, until  the  wife  remarries.  Brown  y. 
Brown,  88  Ark.  824,  829. 

"Alimony  and  maintenance,"  as  used  in 
Nix.  Dig.  247  (Key.  St  p.  317,  I  19),  declare 
ing  that  when  a  divorce  shall  be  decreed  it 
shall  be  lawful  for  the  court  of  chancery  to 
make  such  order  touching  the  alimony  and 
maintenance  of  the  wife  and  care  and  main- 
tenance of  the  children  as  shall  be  fit,  rea- 
sonable* and  Just,  means  money  payments  of 
the  character  of  an  annuity,  and  does  not  au- 
thorize the  giving  of  a  gross  sum  nor  a  por- 
tion of  the  real  estate  of  the  husband,  since 
the  terms  "alimony*'  and  ''maintenance"  were 
practically  synonymous,  and  imported  the 
giving  of  special  specific  sums  necessary  for 
the  maintenance  and  support  of  the  wife  and 
child  as  needed.  Calame  v.  Calame,  26  N.  J. 
Eq.  (10  G.  B.  Green)  548,  551. 

Alimony  includes  all  allowances  made  to 
a  wife  on  the  decree  of  a  divorce,  whether 
payable  in  periodical  installments  or  in  a 
gross  sunL  Robinson  y.  Robinson,  21  Pac. 
1095,  1006,  79  Cal.  511. 

"Alimony,"  as  used  in  St.  1785,  c.  69,  I  6, 
fit  1805,  c.  57,  St  1810.  c.  119,  Rev.  St  c. 
76,  §  31,  and  Gen.  St  c.  107,  H  43,  44,  pro- 
viding that  upon  granting  a  wife  a  decree 
of  divorce  she  may  be  allowed  reasonable 
alimony  out  of  her  husband's  estate,  includes 
gross  allowances  as  well  as  the  payments  of 
sum?  at  stated  intervals.  Burrows  y.  Pur- 
ple, 107  Mass.  428,  432 


As  a  debt. 

See   "Debt": 
tract" 


'Debt   Founded  on   Con- 


Depeadeat  on.  means  of  parties* 

"While  'alimony*  is  commonly  defined  a 
proportion  of  the  husband's  estate,  yet  the 
duty  of  the  husband  to  maintain  bis  wife  does 
not  depend  alone  on  his  having  visible  tangi- 
ble property.  While  the  parties  aro  living  to- 
gether they  are  bound  to  contribute  by  their 
personal  exertions  to  a  common  fund,  which 
in  law  is  the  husband's,  but  from  which  the 
wife  may  claim  support  If  she  is  com- 
pelled to  seek  a  divorce  on  account  of  his  mis- 
conduct, she  loses  none  of  her  rights  in  this 
respect  only  she  is  to  draw  her  maintenance 
in  a  different  way;  that  is,  under  a  decree 
for  alimony,  based,  if  he  has  no  property, 
on  his  earnings  or  ability  to  earn  money." 
Bailey  v.  Bailey  (Va.)  21  Grat  43,  67. 

Alimony  is  a  support  for  the  wife  allow- 
ed out  of  the  husband's  estate  during  pro- 
ceedings for  a  divorce,  or  after  a  divorce 
a  mensa  et  thoro.  It  depends  on  no  principle 
of  indebtedness,  nor  on  his  merit  or  demerit, 
but  on  the  amount  of  his  means  and  those  of 
the  party  in  whose  favor  it  is  decreed.  Chase 
y.  Ingalls,  97  Mass.  624,  627. 


Alimony  is  an  equitable  allowance  made 
to  a  wife  out  of  her  husband's  estate  on  di^ 
solution  of  the  marriage  relation,  and  should 
be 'based  on  the  value  of  the  estate,  takii^ 
into  consideration  the  debts  of  the  husband. 
Daniels  v.  Lindley,  44  Iowa,  567,  569: 

"As  applied  to  the  marital  relation,  'ali- 
mony' is  that  maintenance  or  BuiH;K>rt  which 
the  husband  on  separation  is  bound  to  pip- 
vide  for  the  wife,  and  is  measured  by  the 
wants  of  the  person  entitled  to  it,  and  the 
circumstances  or  ability  of  him  who  is  bound 
to  furnish  it"  Wheeler  y.  Wheeler,  18  111. 
(8  Peck)  39,  40. 

Alimony  is  an  allowance  for  support  and 
maintenance,  having  no  other  purpose  and 
provided  for  no  other  object  It  Is  solely 
intended  to  furnish  a  provision  for  food, 
clothing,  and  habitation  for  the  wife  who  has 
been  driven  to  seek  a  divorce  on  account 
of  the  husband's  wrongful  breach  of  the 
marriage  contract  The  amount  necessary 
for  this  purpose  depends  more  or  less  on  the 
condition,  habits  of  life,  and  social  positi6n 
of  the  parties.  Turner  y.  Turner  (U.  8.)  106 
Fed.  78&-787. 

Alimony  is  the  maintenance  or  support 
which  a  husband  is  bound  to  give  his  wife  up- 
on a  separation  from  her,  or  the  support 
which  either  father  or  mother  is  bound  to 
give  to  his  or  her  child,  though  this  is  more 
generally  called  "maintenance."  It  is  ac- 
corded in  proportion  to  the  wants  of  the  per^ 
son  requiring  it,  and  the  circumstances  of 
those  who  are  to  pay  it  Burr  y.  Burr  (N.  Y.) 
7  Hill,  207,  2ia 

"Alimony  payable  from  time  to  time" 
'may  well  be  regarded  as  a  portion  of  the  hus- 
band's current  income  or  earnings,  and  is 
ordinarily  based  and  measured  in  its  allow- 
ance upon  such  income  or  earnings.  In  re 
Lachemeyer  (U.  S.)  14  Fed.  Cas.  914,  916. 

Alimony  is  an  allowance  for  suppott 
and  maintenance,  having  no  other  purpose 
and  provided  for  no  other  object  Like  the 
alimentum  of  the  civil  law,  from  which  the 
word  was  evidently  derived,  it  respects  a 
provision  for  food,  clothing,  and  a  habitation, 
for  the  necessary  support  of  the  wife  after 
the  marriage  bond  has  been  severed;  and 
since  what  is  thus  necessary  has  more  or 
less  relation  to  the  condition,  habit  of  life, 
and  social  position  of  the  individual,  it  is 
graded  in  the  Judgment  of  the  court  of  eq- 
uity somewhat  by  regard  for  these  ciroum- 
stances,  but  never  loses  its  distinctive  char- 
acter. Romaine  v.  Chauncey,  29  N.  B.  826, 
827,  129  N.  Y.  566,  14  L.  R.  A.  712,  26  Am. 
St  Rep.  544. 

Diyiaion  ot  property  distlnsuislied. 

Alimony  is  an  allowance  which  by  ot^t 
of  the  court  the  husband  or  former  husband 
is  compelled  to  pay  to  his  wife  or  former 
wife,  from  whom  he  has  been  legally  separat- 
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ed  or  divorced,  for  ber  support  and  mainte- 
nance. The  foundation  of  Its  allowance  is 
the  duty  of  the  husband  to  provide  for  the 
wife's  support.  A  division  of  the  property 
of  the  parties  is  essentially  a  different  thing. 
Johnson  v.  Johnson,  46  Pac  700,  701,  57  Kan. 
343. 

As  part  of  divorea  prooaadinB** 

The  demand  for  alimony  is  not  an  essen- 
tial part  of  the  cause  of  action  for  a  divorce. 
It  is  described  by  Bishop  as  a  mere  ap- 
pendage of  the  action,  or,  where  it  enters 
into  the  final  decree,  it  is  a  mere  accident  of 
the  Judgment.  Hecht  v.  Hecht,  36  N.  Y. 
Supp.  271,  272,  14  Misc.  Rep.  697  (citing  Foiv 
rest  V.  Forrest,  25  N.  Y.  501). 

As  fta  estate  or  property  risht. 

Alimony  is  not  itself  an  estate  In  a 
technical  legal  sense  of  the  word,  and  there- 
fore not  the  separate  property  of  the  wife. 
Guenther  v.  Jacobs,  44  Wis.  854,  355;  Miller 
V.  Miller,  75  N.  C.  70,  72. 

Alimony  allowed  to  a  wife  by  the  final 
decree  granting  her  a  divorce  is  not  her 
property  or  separate  estate,  and  cannot  be 
reached  by  creditors  whose  claims  and  Judg- 
ments antedate  such  decree.  Romalne  v. 
Chaimcey,  15  N.  Y.  Supp.  198,  60  Hun,  477. 

A  wife's  claim  for  an  allowance  of  ali- 
mony is  a  purely  personal  right,  and  not  in 
any  sense  a  property  right.  It  is  in  its  nature 
not  susceptible  of  assignment  by  the  wife 
to  another,  nor  capable  of  enjoyment  by  her 
in  anticipation.  Lynde  v.  Lynde,  52  Atl.  694, 
699.  64  N.  J.  Eq.  736,  58  L.  R.  A.  471  (citing 
Miller  V.  Miller,  1  N.  J.  Eq.  [Sazt]  386;  In  re 
Robinson,  27  Ch.  Dlv.  160). 

Alimony  is  that  portion  of  the  husband's 
estate  which  is  allowed  to  the  wife  for  her 
sustenance  and  livelihood.  It  is  unlike  prop- 
erty held  for  her  sole  and  separate  use, 
and  on  her  death  the  arrears,  if  any,  belong 
to  the  husband,  subject  only  to  the  payment 
of  her  debts.  Hoi  brook  t.  Gomstock,  82 
Mass.  (16  Gray)  109,  110. 

Estate  of  husband  distlnsnislied. 

Alimony  is  a  temporary  provision  allow- 
ed by  the  court  to  a  wife,  to  continue  during 
the  separation  of  herself  and  husband,  and 
hence,  "does  not  include  the  allowance  of  a 
portion  of  the  husband's  estate  in  fee." 
Calame  v.  Calame,  25  N.  J.  Eq.  (10  C.  H. 
Green)  548,  550. 

In  the  statute  providing  that  in  a  decree 
of  divorce  the  court  may  adjudge  to  the 
wife  such  part  of  the  personal  estate  of  the 
husband  and  alimony  out  of  his  estate  as 
may  be  Just,  having  regard  to  his  ability,  the 
estate  intended  must  be  understood  as  the  es- 
tate applicable  to  the  payment  of  alimony. 
The  words  "estate"  and  "alimony"  in  the 
section  are  not  only  associated  within  the  rule 


of  noBcitnr  a  sociis,  to  be  understood  In  tlie 
kindred  sense;  they  are  correlatives,  depend- 
ent one  on  the  other  for  effect,  and  should 
be  understood  in  a  corresponding  sense. 
Campbell  v.  Campbell,  37  Wis.  206,  218.  The 
words  "alimony"  and  "estate,"  as  used  in 
Wis.  Rev.  St  I  2364,  which,  after  declaring 
that  "alimony  may"  be  allowed,  provides  that 
the  court  may  finally  divide  and  dlstribate 
the  estate,  are  not  to  be  associated  within 
the  rule  of  noscitur  a  sociis,  to  be  understood 
in  a  kindred  sense;  they  are  correlativea, 
depending  one  on  the  other  for  effect,  and 
should  be  understood  in  a  corresponding 
sense.  Blake  v.  Blake,  43  N.  W.  144,  145,  75 
Wis.  339.  In  the  former  case  it  is  further 
said:  "We  are  not  considering  division  of 
the  estate,  bnt  alimony  proper.  The  correla- 
tive estate  must  be  intended  as  an  estate 
available  to  the  payment  of  the  correlative 
alimony.  This  seems  to  disregard  actual  es- 
tate not  yielding  income,  and  implies  income, 
however  accruing,  whether  from  estate  proper, 
or  employment,  or  both.  This  view  is  strong- 
ly upheld  by  the  concurrent  direction  to  have 
regard  to  the  ability  of  the  husband.  The 
court  shall  have  regard,  not  to  his  estate  only, 
but  to  his  ability:  that  is,  his  ability  to  pay 
by  way  of  annuity  or  income.  The  word 
'ability'  here  plainly  bears  the  sense  of  the 
ecclesiastical  term  'faculties.'  For  ability  to 
pay  by  way  of  annuity  does  not  rest  on  es- 
tate in  the  sense  of  investment,  but  on 
estate  in  the  sense  of  income;  ability  to  pay 
income  to  another  depends  on  the  Income  of 
the  person  to  pay  it  We  have  therefore  no 
difficulty  in  holding,  on  authority,  that  Ali- 
mony' may  be  always  based  on  the  husban<a'8 
income  at  the  time  of  divorce  and  after- 
wards." Campbell  v.  Campbell,  87  Wis.  206, 
2ia 

Alimony  is  a  maintenance  offered  to  the 
wife  where  the  husband  refuses  to  give  it 
or  where  from  his  improper  conduct  she  is 
compelled  to  live  separate  from  him.  It  is 
not  a  portion  of  his  real  estate  to  be  assigned 
to  her  in  fee  simple,  subject  to  her  control, 
or  to  be  sold  at  her  price,  but  a  provision 
for  her  support  to  continue  during  their  joint 
lives  or  so  long  as  they  live  separate.  Upon 
the  death  of  either,  or  upon  their  matual 
consent  to  live  together,  it  ceases.  Walllngs- 
ford  V.  Walllngsford  (Md.)  6  Har.  &  J.  4«. 
488  (quoted  in  Field  v.  Field  [N.  Y.]  15  Abb. 
N.  G.  434,  438). 

"Alimony"  is  not  an  estate,  and  not  a 
portion  of  the  husband's  estate  to  be  as- 
signed to  the  wife  as  her  own,  and,  though  it 
is  payable  out  of  the  husband's  real  as  well 
as  his  personal  property,  the  word  never  cov- 
ers the  estate  itself.  Bacon  v.  Bacon,  43  Wis. 
197,  203. 

Inoome  implied* 

Alimony  Implies  an  income,  and  does  not 
mean  the  corpus  or  capital  yielding  it  &nd 
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it  Is  paid  by  tbe  husband  as  a  psLVt  of  and 
out  of  tbe  Income  of  bis  estate.  It  is  not 
necessarily  a  charge  upon  tbe  husband's  es- 
tate; it  may  be  deriyed  from  personal  labor, 
wages,  or  salary,  as  well  as  from  land  or  per- 
sonal property.  Miller  t.  Miller,  75  N.  C. 
70,  71. 

Malntenaiioe  of  ahildrea. 

In  its  proper  signification,  "alimony"  is 
not  maintenance  to  the  children,  but  to  the 
wife,  so  that  obligation  of  a  man,  or  of  his 
estate  after  his  death  (Pub.  St  c.  189,  I  17), 
to  support  his  child,  is  not  discharged  by  the 
procuring  of  a  divorce  by  the  mother,  with 
alimony  and  custody  of  the  child.  DoUoff  ▼• 
Dolloff,  38  Ail  19,  20,  67  K.  H.  512. 

^Alimony'*  in  its  proper  sense  Is  not 
maintenance  to  the  children,  but  to  the 
wife.  Pretzinger  t.  Pretzinger,  45  Ohio  St 
452,  459,  15  N.  E.  471,  4  Am.  St  Bep.  542. 
Thus  an  order  made  by  the  common  pleas,  in 
granting  a  motion  to  modify  the  original  de- 
cree in  a  divorce  case  as  to  the  custody  and 
maintenance  of  minor  children,  which  re- 
quires the  father  to  pay  to  the  mother  a 
monthly  stipend  for  the  support  of  the  chil- 
dren, of  whom  she  is  given  the  custody,  is 
not  an  order  for  the  payment  of  alimony,  and 
no  appeal  can  be  taken  from  such  Judgment 
to  the  circuit  court  Rogers  y.  Rogers,  86 
N.  Bw  810,  312,  51  Ohio  St  1. 

Wbere,  In  a  decree  of  divorce,  the  cus- 
tody of  minor  children  Is  awarded  to  the 
wife,  and  the  husband  Is  required  to  pay  her 
a  monthly  sum  for  their '  support  such  al- 
lowance is  not  alimony.  Pape  v.  Pape,  85 
8.  W.  479,  480,  13  Tex.  CiT.  App.  99. 

For  present  ftad  future. 

The  word  **a]lmony,"  as  used  in  Indiana 
statutes  in  speaking  of  a  judgment  for  sup- 
port and  maintenance  of  a  wife,  uses  it  in 
its  primary  sense  of  nourishment  suste- 
nance, means  of  living,  and  henc6  applies  on- 
ly to  nourishment  and  means  of  sustenance 
for  the  present  and  future.  Carr  t.  Oarr,  33 
N.  EL  805,  807,  6  Ind.  App.  377. 

AIiIMOlfT  PENDENTi:  UTB. 

See,  also,  'Temporary  Alimony."* 

''Alimony  pendente  lite,*'  in  a  strict 
sense,  is  an  allowance  which  the  husband 
may  be  compelled  to  pay  to  the  wife  to  en- 
able her  to  prosecute  a  suit  for  divorce,  or  to 
defend  an  action  where  the  proceedings  are 
instituted  by  him.  It  is  held  that  "alimony 
pendente  lite'*  includes  not  only  a  reasonable 
allowance  for  the  support  and  maintenance 
of  the  wife  during  the  pendency  of  the  ac- 
tion, but  also  court  costs,  reasonable  attor- 
ney's fees,  and  necessary  expenditures  to  en- 
able her  to  prepare  and  conduct  her  case  in 
an  efficient  manner.  Gundry  t.  Qundry 
(Okl.)  68  Pac.  509,  5ia 


In  its  nature,  "alimony  pendente  llte^  i8 
a  fund  for  the  current  support  of  tbe  wife. 
It  is  not  in  any  sense  a  debt  due  from  the 
husband  to  tbe  wife,  but  is  simply  a  provi- 
sion made  by  law,  in  appropriate  cases,  to 
enable  the  wife  to  support  herself  and  de- 
fend her  rights  in  a  suit  for  divorce  against 
her  husband,  or  a  suit  by  him  against  her. 
Where  a  husband  is  paying  excessive  ali- 
mony and  has  the  amount  reduced,  he  can- 
not apply  the  amount  overpaid  on  the  cur- 
rent demand  for  accruing  alimony.  John- 
son T.  Johnson  (Tenn.)  49  S.  W.  305,  307. 

"Alimony  pendente  lite"  is  that  allow- 
ance which  a  husband  may  be  forced  to  pay 
to  the  wife  during  the  pendency  of  an  ac- 
tion for  divorce,  separation,  or  annulment  of 
marriage.  Such  definition  recognizes  the  hus- 
band as  the  source  of  payment  so  that  ali- 
mony pendente  lite  cannot  be  awarded 
against  the  parent  of  an  infant  son  who  in- 
stitutes an  action  to  annul  his  marriage. 
Stivers  Y.  Wise,  46  N.  Y.  Supp.  9,  18  App. 
Div.  3ia 

Wag.  St  p.  585,  I  12,  providing  that  in 
a  suit  for  a  divorce  the  court  may  decree 
alimony  pending  suit  in  all  cases  where  the 
same  would  be  Just  whether  the  wife  be 
plaintiff  or  defendant,  is  properly  construed 
to  authorize  the  allowance  of  a  reasonable 
sum  for  defending  the  suit  where  the  hus- 
band is  complainant  Waters  t.  Waters,  49 
Mo.  385.  388. 

An  application  for  alimony  pendente  lite 
rests  solely  on  the  ground  of  necessity.  Orig- 
inally such  allowances  were  made  in  di- 
vorce suits  almost  as  a  matter  of  course. 
This  was  but  the  natural  result  of  the  fact 
that  at  common  law,  by  the  marriage  con- 
tract the  husband  acquired  complete  con- 
trol over  all  property  owned  by  the  wife  at 
tbe  time  of  the  marriage,  or  which  she  might 
acquire  during  coverture.  In  such  a  state 
of  affairs,  unless  the  court  required  the  hus- 
band to  support  his  wife  and  to  furnish  her 
with  the  means  of  prosecuting  her  suit  or  de- 
fending his,  she  would  be  left  during  the  liti- 
gation both  destitute  and  defenseless,  but 
since  the  modem  innovations  with  respect  to 
the  proper  rights  of  married  women  no  such 
reason  exists,  and  alimony  pendente  lite  will 
only  be  allowed  in  cases  wbere  it  is  made 
to  appear  that  such  allowance  is  necessary. 
The  facts  that  a  wife  is  destitute  of  means 
to  carry  on  her  suit  and  to  support  herself 
during  its  pendency  are  as  essential  as  any 
other  fact  to  authorize  the  court  to  award 
temporary  alimony.  Westerfleld  v.  Wester- 
field,  36  N.  J.  Eq.  <9  Stew.)  195,  197. 

ALIQUOT.     See  page  312,  post 

ALIVE. 

See  "Bom  Alive." 

The  term  "alive,"  when  used  in  an  in- 
dictment charging   the  defendant  with  the 
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larceny  of  i^nimalB,  "the  same  being  alive,'* 
may  be  rejected  as  surplusage,  Inasmuch  as 
It  Is  to  be  presumed  animals  are  alive  unless 
they  are  stated  to  be  dead.  Kollenberger  v. 
People,  11  Pac.  101, 102,  9  Colo.  233. 

The  word  "alfve,"  as  used  in  a  will  pro- 
viding that,  if  any  of  the  testator's  children 
should  dfie  without  issue  "alive,"  the  share  of 
such  child  should  be  divided  among  the  sur- 
viving children,  refers  to  the  devisee's  death 
as  the  antecedent,  and  describes  the  state  or 
condition  of  the  issue  at  that  precise  time, 
and  the  natural  and  grammatical  meaning  is 
"if  he  die  without  issue  alive  when  he  dies." 
It  cannot  mean  if  he  die  without  issue  a 
century  hence  alive,  and  "dying  without  Is- 
sue alive"  means  the  same  as  "dying  without 
issue,"  and  both  import  an  indefinite  failure 
of  issue.  Van  Middlesworth  y.  Schenck,  8  N. 
J.  Law  (8  Halst)  29,  41. 

ALIZARIN. 

Alizarin  is  a  natural  dyestuff,  found  In 
the  root  of  the  madder  plant,  and  has  long 
been  known  as  such  in  the  art  of  coloring. 
It  is  formed  and  held  in  the  fiber  of  the  root, 
and  reached  by  distintegrating  the  substan- 
ces which  it  is  among,  separating  it  from  them, 
and  securing  it,  by  long  and  well-known  pro- 
cess. It  is  essentially  an  extract  from  among 
other  natural  products,  and  not  in  any  sense 
an  artificial  compound.  Its  structure  was 
carefully  studied  by  chemists,  and  its  for- 
mation ascertained  to  be  composed  of  14 
atoms  of  carbon,  8  of  hydrogen,  and  4  of 
oxygen«  represeAted  by  the  formula  Ci^ 
H8O4.  Badische  Anliin  &  Soda  Fabrik  v. 
Cochrane  (U.  S.)  2  Fed.  Cas.  339,  34a 

Alizarin  is  a  peculiar  red  coloring  mat- 
ter (C14H8O4),  formerly  obtained  from  mad- 
der and  incidentally  used  as  a  dyestuflT,  but 
now  artificially  prepared  from  anthracene 
(C14H10),  a  product  of  the  distillation  of  coal 
tar.  Farbenfabriken  of  Elberfeld  &  Co.  v. 
United  States  (U.  S.)  102  Fed.  603,  42  O.  a 
A  525. 

A  lake  pigment,  composed  of  42.20  per 
cent  of  alizarin,  and  56.80  «liuninum  oxide, 
which  is  classed  by  the  government  chemists 
as  alizarin  color,  comes  within  Tariff  Act 
1894»  providing  for  the  free  entry  of  alizarin 
colors.  Keppelmann  v.  United  States  (U.  S.) 
116  Fed.  777. 

ALKALOID  SALT. 

"Alkaloid  salt,"  as  used  in  Tariff  Act 
Oct.  1,  1890,  par.  76,  includes  hydrochlorate 
or  muriate  of  cocaine,  which  consists  of  hy- 
drochloric acid  in  combination  with  cocaine, 
which  is,  chemically  speaking,  an  alkaloid. 
This  chemical  compound  Is  also  a  medicinal 
preparation,  which  is  prepared  for  use  by 
treating  crude  cocaine  with  hydrochloric  acid 
to  form  the  salt,  and  by  washing  it  with 


alcohol  to  remove  certain  impurities  found 
in  crude  cocaine.  In  re  Mallinckrodt  Gbem* 
leal  Works  (U.  S.)  66  Fed.  746. 

ALIQUOT. 

The  word  "aliquot"  is  generally  used  in 
judicial  opinions  to  signify  a  particular  frac- 
tion of  the  whole.  SkehiU  t.  Abbott,  68  N. 
E.  37,  184  Mass.  145. 

ALL 

"All"  means  "every  one,  or  the  whole 
number  of  particulars;  the  whole  number.*' 
State  V.  Mahie  Cent  R.  Cd.,  66  Me.  488,  510. 

A  more  comprehensive  word  canuQt  be 
found  in  the  English  language,  and,  when 
used  in  the  condition  of  a  policy  of  lnsu^ 
ance  providing  that  "all"  fraud  shall  be  a 
cause  of  forfeiture  of  any  claim  under  the 
policy,  it  has  the  comprehensive  meaning  t9 
be  gathered  from  the  literal  terms  in  which 
it  is  expressed.  Moore  v.  Virginia  Fire  & 
Marine  Ins.  Co.  (Va.)  28  Grat  508,  616,  26 
Am.  Rep.  873. 

"All,"  within  a  statute  requiring  the  hir 
specters  of  wheat  to  determine  the  weight  of 
"all  wheat"  that  shall  be  inspected  by  them, 
does  not  require  that  every  bushel  shall  be 
weighed,  and  the  weighing  1  bushel  in  every 
60,  according  to  long-established  usage,  Is 
the  weighing  of  all  wheat  within  the  mean- 
ing of  the  act  Frazler  t.  Warfield,  13  Md. 
279,  290,  291. 

"All,"  as  used  in  a  statute  imposing  tax- 
es, refers  to  such  things  as  are  within  the 
Jurisdiction  of  the  taxing  power.  Thus  a 
statute  taxing  "all"  horses  would  not  be  held 
to  tax  those  in  another  state.  Oommon- 
wealth  T.  Standard  Oil  Co.,  101  Pa.  119,  146. 

As  all  othev. 

The  last  section  of  St  1884,  authorizing 
a  license  for  sale  of  liquor,  and  declaring 
that  the  act  shall  take  effect  from  the  first 
Monday  of  September  following  its  enact- 
ment, and  that  "all  acts  and  parts  of  acts" 
relating  to  the  subject-matter  were  repealed 
from  and  after  the  time  aforesaid,  must  be 
construed  as  intending  "all  other  acts,"  shice 
it  would  be  absurd  to  hold  the  act  repealed 
at  the  very  moment  when  it  was  in  ex- 
press terms  to  take  effect,  and  that  tbe 
omission  of  the  word  "other"  was  therefore 
Immaterial.  State  t.  Stlnson,  17  Me.  (5 
Shep.)  154,  158. 

A  marine  insurance  policy  provldhig 
that  the  insurance  was  to  be  "against  all 
risks"  must  be  construed  as  creating  a  spe- 
cial insurance  and  extending  to  other  risks 
than  are  usually  contemplated,  and  covers 
all  losses  except  such  as  arise  from  the  fraud 
of  the  insured.  Golx  v.  Knoac,  1  Johzuk  Gas. 
837.340. 
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A  policy  of  fire  Insurance,  proyldlng  that 
in  case  of  loss  the  Insured  shall  furnish  a 
statement  of  all  other  insurance  and  copies 
of  "all  policies"  on  the  property,  means  cop- 
ies of  all  other  policies  on  the  property  ex- 
clusive of  the  policy  in  question,  and  there- 
fore does  not  require  the  insured  to  furnish 
41  copy  of  that  policy.  Miller  v.  Hartford 
Fire  Ins.  Co.,  29  N.  W.  411,  412.  70  Iowa, 
704. 

As  any  or  eaoK 

"All,"  as  used  in  a  will  devising  cer- 
tain property  share  and  share  alike  to  cer- 
tain persons,  but  providing  that  on  the  de- 
cease of  "all"  of  suid  persons  the  property 
should  go  to  their  heirs,  is  to  be  construed 
as  meaning  "each  or  every  one  of."  Sher- 
burne y.  Sischo,  9  N.  E.  797,  798,  143  Mass. 
439. 

"All,"  as  used  in  a  devise  to  a  mother 
and  two  daughters  of  an  income  during  her 
life,  and  to  each  of  the  daughters  a  certain 
Income  so  long  as  both  they  and  their  said 
mother  shall  "all"  live,  is  not  to  be  construed 
to  mean  "each,"  but  is  only  satisfied  by  the 
death  of  the  three.  Towle  y.  Delano,  10  N. 
B.  769,  773.  144  Mass.  95. 

In  Bev.  St  §  829  [U.  S.  Comp.  St.  1901, 
p.  636],  providing  tliat  "in  all  cases"  where 
mileage  is  allowed  the  marshal  may  elect  to 
receive  the  same  or  his  actual  traveling  ex- 
penses, "in  all  cases"  is  not  equivalent  to 
"upon  any  process,  warrant,  attachment  or 
writ,"  so  that  the  marshal,  having  several 
writs  in  his  hand  at  the  same  time,  served 
on  different  persons  at  the  same  place,  can- 
not at  his  election  charge  actual  expenses  on 
one  and  full  mileage  on  the  other.  Saunders 
V.  United  States  (U.  S.)  73  Fed.  782,  790. 

In  a  fee  bill  giving  to  *a  constable  trav- 
eling expenses  "in  all  cases,"  for  each  mile 
circular,  six  cents,  the  words  "in  all  cases" 
are  used  in  the  sense  of  each  case.  McQee 
y.  Dillon,  103  Pa.  433,  436. 

As  botli. 

In  a  return  of  an  execution  certifying 
that  the  creditor  having  appointed  an  ap- 
praiser and  the  debtor  refusing  to  appoint 
one,  the  sheriff  appointed  two  certain  ap- 
praisers, "all  indifferent  freeholders,"  "all" 
signifies  that  the  three  appraisers  were  indif- 
ferent freeholders,  and  could  not  be  limited 
to  the  two  named,  as  such  construction 
would  virtually  require  the  substitution  of 
the  word  "both,"  which  describes  only  two 
persons,  for  the  word  "all,"  which  naturally 
includes  more  than  two.  Donahue  y.  Cole- 
man, 49  Conn.  464,  465. 

"All,"  is  a  term  of  number,  and  as  used 
in  St  1893,  p.  499,  §  204,  providing  that  cer- 
tain supervisors  shall  receive  a  certain  per 
diem  and  mileage,  and  that  "all"  of  which 
-compensation  shall  not  exceed  a  certain  sum, 


includes  both  the  items  making  up  the  basis 
of  the  compensation.  Chapin  y.  Wilcox,  46 
Pac.  457,  458,  114  Cal.  498. 

As  deseriptlott  of  loeallty. 

The  use  of  the  word  "all"  In  a  devise  of 
"all"  of  a  certain  tract  of  real  estate  is,  by 
the  authority  of  Ballis  y.  Gale,  2  Yes.  Jr.  48^ 
and  Right  y.  Sldebotham  (Bug.)  Doug.  759, 
to  be  taken  as  descriptive  of  locality,  and  not 
of  interest  Jackson  y.  Harris,  8  Johns.  141, 
146. 

As  ejnsdem  greiieris. 

The  use  of  the  word  "all,"  In  a  will  giy- 
ing  testator  lands  and  the  money  arising 
from  the  sale  of  his  stock  and  "all"  of  his 
loose  property  to  his  nephew,  indicates  that 
the  word  "property"  in  the  latter  clause  is 
not  to  be  limited  to  the  kind  or  character  of 
property  described  in  the  preceding  clause, 
and  therefore  the  ejusdem  generis  rule  of  con- 
struction does  not  apply.  Fry  v.  Shipley,  29 
S.  W.  6»  8,  94  Tenn.  252. 

In  a  deed  of  trust  conveying  "all  per- 
sonal effects"  of  every  name,  nature,  and  de- 
scription, according  to  the  general  rule  "all 
personal  effects"  embraces  only  things  of  the 
same  kind  as  those  which  had  been  men- 
tioned before,  which  might  not  have  been 
supposed  to  pass  under  the  words  there  used. 
Bellamy  y.  Bellamy's  Adm'r,  6  Fla.  62,  107. 

"Ail  my  personal  goods  and  chattels,"  as 
used  in  a  will  in  which  testator  bequeathed 
all  his  household  furniture  and  all  his  per- 
sonal goods  and  chattels  on  certain  prem- 
ises, should  be  construed'  as  meaning  only 
chattels  ejusdem  generis  with  the  house- 
hold furniture  specifically  enumerated,  so  as 
to  mean  only  other  articles  of  the  same  kind 
belonging  to  the  house,  and  not  as  Includ- 
ing, in  its  broad  sense,  all  property  other 
than  realty.  Peaslee  v.  Fletcher's  S>3tate,  14 
Atl.  1,  5,  60  Vt  188,  6  Am.  St  Rep.  108. 

As  word  of  empliasls* 

Under  a  statute  providing  that  malice  is 
to  be  implied  when  no  considerable  provo- 
cation appears,  or  when  "all"  the  circumstan- 
ces of  the  killing  show  an  abandoned  and 
malignant  heart,  the  word  "all"  is  a  word  of 
emphasis  only,  and  it  is  not  essential  to  the 
completeness  of  a  charge  based  thereon. 
People  y.  McDonald,  2  Idaho  (Hash.)  10,  14, 
1  Pac.  345. 

In  a  case  involving  a  devise  of  a  slave 
and  "all  her  increase,"  the  court,  after  say- 
ing that  it  had  become  the  established  doc- 
trine of  the  state,  in  view  of  a  certain  de- 
cision, that  a  devise  of  increase  be  construed 
to  include  after-bom  children  only,  said  that 
"it  is  supposed  that  the  term  'all  her  in- 
crease' may  make  a  difference.  But  suppos- 
ing 'increase'  to  have  the  established  mean- 
ing of  after-born  children,  *air  is  merely  an 
expletive,    and    includes  all   her  after-bom 


ALL 


314 


ALL 


childreiL''    ]>oiiald  y.  Dendy,  2  McMxil.  123, 
130. 

Am  erery. 

In  a  deed  reciting  tbat  it  was  made 
expressly  subject  to  a  mortgage  of  a  cer- 
tain sum,  together  with  Interest  and  taxes 
from  a  certain  date,  "all"  of  which  are  as- 
sumed by  the  party  of  the  second  part,  "all" 
means  every  one  of  which*  and  must  include 
every  one  of  the  incumbrances  previously  set 
out,  being  the  mortgage,  interest,  and  taxes, 
and  cannot  be  restricted  to  the  last  two  in- 
cumbrances. Field  T.  Thistle,  43  AtL  1072, 
1073,  58  N.  J.  Eq.  339. 

The  word  "all"  is  sometimes  construed 
to  mean  "every,"  and  will  be  so  understood 
in  an  ordinance  providing  that  "all"  ordi- 
nances shall  be  read  three  times  before  be- 
ing passed,  etc.  Swindell  v.  State,  42  N.  B. 
528,  534,  143  Ind.  153,  35  L.  R.  A.  50. 

In  Cincinnati  Municipal  Code,  (  98,  pro- 
viding that  "all"  by-laws  and  resolutions  of 
a  permanent  nature  shall  be  read  on  three 
different  days,  etc.,  "all"  should  be  construed 
as  meaning  "eVery."  Campbell  v.  City  of 
Cincinnati,  31  N.  B.  606,  608,  49  Ohio  St 
463. 

"All,**  as  used  in  Mun.  Code,  p.  166,  e. 
660,  §  98,  providing  that  "all"  by-laws,  res- 
olutions, and  ordinances  of  a  general  or  per- 
manent nature  shall  be  fully  and  distinctly 
read  on  three  different  days,  unless  the  rule 
is  dispensed  with,  means  "every,"  making 
the  law  read,  "Every  by-law,  resolution,  or 
ordinance  must  be  read  on  three  different 
days,  unless  the  rule  is  dispensed  vdth." 
The  rule  must  therefore  be  dispensed  with  as 
to  each  particular  ordinance.  Bloom  T.  City 
of  Xenia,  82  Ohio  St  461,  462. 

In  Rev.  St  §  2513.  giving  "all"  Judg- 
ment creditors  of  a  debtor  who  have  ob- 
tained Judgment  for  the  execution  sale  of 
the  land  of  the  debtor,  except  where  the 
Judgment  is  obtained  by  fraud,  the  right  to 
redeem  from  such  execution  sale,  "all"  is  to 
be  construed  in  its  popular  meaning  as  mean- 
ing every  Judgment  creditor,  except  those  ex- 
pressly excepted.  Posey  v.  Pressley,  60  Ala. 
243,  246. 

As  the  whole. 

"AH  appropriations,  general  and  spe- 
cial," should  be  construed  to  be  of  no  more 
comprehensive  meaning  than  the  phrase  "all 
appropriations,"  as  the  word  "all"  necessa- 
rily includes  the  whole.  State  t.  Babcock, 
33  N.  W.  709,  711,  22  Neb.  33. 

Where  a  will  directed  a  sale  of  land  for 
the  purpose  of  paying  "all"  testator's  debts, 
this  provision  indicated  an  intention  on  the 
testator's  part  that  no  part  of  the  personal 
property  should  be  used  to  pay  debts,  pro- 
vided the  proceeds  of  the  real  estate  were 
sufficient  for  that  purpose,  and  as  the  word 


"all"  was  thns  used  It  meant  the  whole,  and 
not  the  remainder  after  application  of  the 
personal  property.  Sweeney  v.  Warren,  28 
N.  E.  413,  127  N.  Y.  426^  24  Am.  St  Rep.  468. 

Nix.  Dig.  p.  218  (Rev.  Laws,  p.  209,  §  Q), 
declares  that  a  landlord  may  "seize  all  or 
any  wheat  rye,  etc.,  or  any  produce  what- 
ever growing  or  being  on  the  premises,"  as 
distress  for  rent  It  was  contended  that  the 
expression  "all  grain"  in  the  connection  In 
which  it  was  used  meant  the  grain  of  the 
tenant  only,  and  did  not  include  the  crops 
on  the  property  grown  by  others;  but  the 
court  declined  so  to  limit  the  statute,  and  de- 
clared tbat  the  term  *'all  grain"  was  used  In 
its  popular  sense,  and  extended  the  power  of 
distress  to  all  grain  grown  on  the  premises, 
by  whomsoever  it  might  be  owned.  Guest 
V.  Opdyke,  81  N.  J.  Law  (2  Vxoom)  552,  655. 

All  aeeouatfl. 

A  submission  to  arbitrators  of  "^1  ac- 
counts, disputes,  controversies,  and  reckon- 
ings," of  whatsoever  nature,  now  existing 
between  the  parties,  should  be  construed  to 
include  the  accounts  of  a  partnership  com- 
posed of  the  parties  to  the  submission  and 
a  partner  deceased.  Wooden  t.  Little  (S.  O 
3  McCord,  487,  489. 

All  aetioms  or  eanses  of  aetioB. 

"All  actions,"  as  used  In  an  agreement 
of  attorneys  under  which  a  rule  of  court 
was  made  providing  for  the  confession  of 
Judgment  at  certain  periods,  unless  the 
clients  would  swear  that  they  had  a  Just 
defense,  does  not  extend  to  torts,  nor  to  mat- 
ters in  which  plaintiff  has  no  certain  de- 
mand, or  to  executors  or  administrators,  or 
to  infants.  Read  v.  Bush  (Pa.)  5  Bin.  455, 
457. 

Prac  Act  1 124  (Revision,  p.  868)  provid- 
ing tbat  in  all  actions  of  libel  and  slander  the 
plaintiff  shall  be  at  liberty  to  aver  that  the 
words  or  matter  complained  of  were  hsed 
in  a  defamatory  sense,  specifying  such  de- 
famatory sense,  without  any  prefatory  aver- 
ment to  show  how  such  words  or  matter 
were  used  in  that  sense,  governs  actions  for 
slander  of  title.  "Remedies  of  this  kind  are 
plainly  within  the  language  of  the  act  for 
it  applies  in  terms  to  all  actions  of  slander, 
and  these  are  of  that  sort;  nor  is  there  any 
substantial  difference  between  an  action  for  a 
slander  of  a  title  to  property  and  an  action 
for  slander  of  a  person,  for  in  the  latter 
Instance  the  words  are  actionable  only  on 
the  ground  of  the  special  damage  wlilch  has 
resulted.  But  whether  or  not  such  close 
similarity  exists,  the  statute  must  be  taken 
to  apply  in  this  and  in  similar  cases,  because 
they  are  not  only  within  the  words  of  the 
act  but  they  are  also  vdthin  the  mischief  to 
be  remedied,  for  the  same  technicality  in 
pleading  prevailed  according  to  the  old  mode 
in  suits  for  defamation  of  title  as  in  suits 
for  defamation  of  character,  there  being  the 
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same  dlfflciilty  In  making  tbe  InuendoM  con- 
graoua  with  the  colloquium."  Andrew  t. 
Deshler,  48  N.  J.  Law  (14  Vroom)  le,  19. 

A  release  giyen  to  the  acceptor  of  a  bill 
of  exchange,  on  a  compromise  with  credit- 
ors, reciting  that  it  released  aU  ^'actions  and 
causes  of  action,"  will  not  include  a  cause 
of  action  for  money  afterwards  paid  as  in- 
dorser,  when  the  bill  had  been  negotiated  be- 
fore due,  and  at  the  date  of  the  release  was 
held  bona  fide  by  a  third  party.  Crawford  t. 
Swearingen,  15  OlUo,  264,  28a 

All  advftiiees. 

Where  a  bond  is  conditioned  to  pay  "all 
the  advances^'  which  may  be  made  under  an 
agreement  at  the  times,  in  the  manner,  and 
with  the  Interest  stipulated  in  such*  agree- 
ment, such  bond  is  a  continuing  security  for 
all  advances  finally  unpaid  to  the  amount 
of  the  penalty  of  the  bond.  Shores  t.  Doher- 
ty,  26  N.  W.  677.  678^  65  Wis.  158. 

All  baalu. 

"All  banks,"  as  used  In  Const  art  12,  I 
3,  proYiding  that  all  property,  effects,  or 
dues  of  every  description  of  "all  banks" 
shall  be  taxed,  means  only  those  banks 
which  exercise  the  functions  of  Issuing  paper 
money,  and  does  not  include  private  bankers 
and  exchange  brokers  who  conduct  their 
business  without  any  special  statutory  au- 
thority, and  Includes  only  those  banks,  creat- 
ed by  authority  of  law,  which,  in  addition 
to  the  ordinary  business  of  banking,  have 
the  power  to  issue  their  paper  to  circulate 
as  money.  Exchange  Bank  v.  Hlnes»  8  Ohio 
St  1,  81. 

All  bills  or  notes. 

*'A11  bills  or  notes,"  as  used  In  the  char- 
ter of  a  bank  authorising  it  to  deal  with 
"bills  and  notes,"  is  very  comprehensive, 
and  Includes  bills  of  exchange.  Battertons 
V.  Porter,  12  Ky.  (2  Utt)  888,  389. 

"All  notes,"  as  used  in  8  &  4  Anne,  c 
9,  declaring  that  "all  notes"  whereby  any 
person  promises  to  pay  to  any  other  person 
any  sum  of  money  shall  be  construed  to  be 
payable  to  any  person  to  whom  the  same 
is  made  payable,  and  that  every  such  note 
shall  be  assignable  and  Indorsable  as  Inland 
bills  of  exchange,  etc..  Includes  a  note  made 
in  Scotland,  the  words  "all  notes"  being  giv- 
en a  liberal  construction,  and  including  for- 
eign as  well  as  inland  notes,  which  are  well 
within  the  spirit  of  the  act  Milne  t.  Gra- 
ham, 1  Bam.  &  C.  192. 

All  borrowed  money. 

"All  borrowed  money,"  as  used  in  a  deed 
of  composition  of  creditors  providing  that 
the  proceeds  arising  from  the  sale  of  the 
debtor's  property  should  be  used  in  paying 
"all  borrowed  money,"  etc..  Includes  all 
sums  of  money  loaned  to  the  debtors,  with- 


out regard  to  the  mode  or  tbe  eidstence  of 
sny  security  or  evidence  of  indebtedness,  and 
the  comprehensive  monosyllable  "all"  was 
sufficient  to  embrace  money  borrowed  and 
security  by  mortgage,  or  a  bond,  bill,  or  note 
which  wae  not  secured.  Murray  v.  Spencer, 
24  Md.  620,  524. 

All  bridse  atmctvres. 

"All  bridge  structures,"  as  used  in  Laws 
1878,  p.  87,  providing  that  all  bridge  struc- 
tures across  any  navigable  stream  forming 
the  boundary  between  the  state  of  Illinois 
and  any  other  state  shall  be  assessed  by  the 
townsbip  where  the  same  is  located,  does 
not  include  a  bridge  which  was  constructed 
and  used  solely  as  a  part  of  a  railroad  track, 
but  applies  only  to  bridges  owned  by  bridge 
companies.  Anderson  v.  Chicago,  B.  ft  Q. 
B.  Co.,  7  N.  B.  129,  131,  U7  lU.  26. 

AU  bnUdinss. 

A  statute  granting  mechanics'  Hens 
against  "all  buildings"  will  not  be  held  to 
include  public  buildings  and  grounds,  unless 
they  are,  by  the  express  terms  of  the  stat- 
ute, included  within  its  operation.  Atas- 
cosa County  V.  Angus,  18  S.  W.  563,  83  Tex. 
202,  29  Am.  St  Bep.  637;  aty  of  Dallas  v. 
Loonie,  18  S.  W.  726,  727,  83  Tex.  291. 

"All  the  buildings  thereon,"  as  used  In 
deeds,  have  in  fact  no  legal  operation  in  the 
ascertainment  of  the  particular  premises 
conveyed,  but  are  often  inserted  without  any 
particular  meaning.  Crosby  t«  Parker,  4 
Mass.  110,  114. 

All  bnsiness. 

In  a  letter  of  attorney  to  ask,  demand, 
and  receive  of  a  certain  company  all  money 
that  might  become  due  to  the  writer  on  any 
account  and  to  transact  "all  business,"  and 
on  nonpayment  use  lawful  means,  the  words 
"all  business"  did  not  authorize  the  attor- 
neys to  Indorse  a  bill  which  they  bad  re- 
ceived, but  meant  "all  business"  connected 
with  the  subject-matter.  Rosslter  v.  Bos- 
siter  (N.  Y.)  8  Wend.  494,  498,  24  Am.  Dec 
62. 

"All  manner  of  business,"  when  included 
in  an  authority  of  an  agent  by  which  the 
principal  appointed  the  agent  as  his  general 
and  special  agent  to  transact  "all  manner 
of  business,"  did  not  necessarily  authorize 
the  agent  to  sell  stocks  or  other  property  of 
the  principal,  and,  if  the  agent  sold  public 
stock  under  such  indefinite  authority,  it  was 
necessary  for  the  purchaser,  at  least  when 
his  title  to  the  stocks  is  called  in  question, 
to  show  that  he  bought  in  good  faith  and 
paid  a  fair  consideration.  Hodge  v.  Combs, 
66  U.  S.  (1  Black)  192,  194,  17  L.  Ed.  157. 


The  word  "all,"  as  used  in  Rev.  St  art 
996»  prescribing  that  the  judgments  of  Courts 
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of  Givll  Appeals  shall  be  cohclaslye  on  the 
law  and  fact  in  "all"  cases  of  divorce,  and 
that  no  writ  of  error  shall  be  allowed  thereto 
from  the  Supreme  Ck>urt,  is  significant  that 
no  exception  was  intended  in  cases  where 
rights  of  property  were  involved  in  the  de- 
termination of  a  divorce  case.  Kellett  t» 
Kellett.  59  S.  W.  800.  810,  94  Tex.  206. 

"All,"  as  used  in  the  act  of  1811  provid- 
ing that  "in  all  cases"  where  a  levy  is  made 
on  property  which  is  claimed  by  a  third  per- 
son, and  sufficient  security  Is  offered,  it  shall 
be  the  duty  of  the  sheriff  to  leave  tbe  same 
in  the  possession  of  the  claimant,  means,  in 
all  cases  where  the  claimant  is  in  possession 
of  the  property  he  shall  not  be  deprived  of 
It,  but  it  shall  be  left  with  him,  and  does 
not  literally  mean  in  "all  cases,"  as  the 
word  "all"  is  frequently  used  to  signify,  not 
absolutely  all,  but  all  of  a  particular  class 
only.    Phillips  v.  State,  16  Ga.  618.  621. 

Under  St  1851,  c.  50,  giving  the  justices 
of  the  Supreme  Judicial  Court  power  and  au- 
thority to  hear  and  determine  in  equity  "all 
cases  of  trust  arising  under  deeds,  wills,  or 
In  the  settlement  of  estates,"  the  court  may 
hear  all  cases  of  trust  which  arise  under  the 
contracts  in  writing  of  the  deceased;  that  is, 
to  trusts  expressly  and  directly  created,  but 
not  to  those  implied  by  law,  or  growing  out 
of  the  official  situation,  or  incidental  to  the 
official  character  of  an  executor  or  adminis- 
trator. Given  v.  Simpson,  6  Me.  (5  Greenl.) 
803,  305. 

A  city  charter  giving  the  city  court  ju- 
risdiction "of  all  cases"  in  which  the  cause 
of  action  arose  within  the  city  gives  it  ju- 
risdiction of  a  demand  for  $25  for  services 
rendered  within  the  city,  though  such  de- 
mand is  also  cognizable  by  a  justice.  Loomis 
V.  Bourn,  28  Atl.  569,  571,  63  Conn.  446. 

As  used  in  Act  1873,  §  18,  providing  that 
In  all  prosecutions  for  the  sale  of  intoxicat- 
ing liquors  in  violations  of  law,  by  indict- 
ment or  otherwise,  it  shall  not  be  necessary 
to  state  the  kind  of  liquor  sold,  or  describe, 
the  place  where  sold  or  the  name  of  the  per- 
son to  whom  sold,  and  in  "all  cases"  the 
person  or  persons  to  whom  the  liquor  shall 
be  sold  in  violation  of  this  act  shall  be  com- 
petent witnesses  to  prove  such  fact,  or  any 
other  tending  thereto,  "all  cases"  means 
criminal  actions  only,  and  hence,  in  an  ac- 
tion for  damages,  sustained  by  a  wife  from 
intoxication  of  her  husband,  against  the  per- 
sons selling  him  the  intoxicating  liquors,  the 
husband  Is  not  a  competent  witness  for  his 
wife  in  such  case,  in  view  of  the  common- 
law  rule,  and  the  legislative  policy  of  the 
state,  by  which  husband  and  wife  are  not 
competent  witnesses  for  and  against  each 
other.    Jackson  v.  Reeves,  53  Ind.  231,  233. 

"All  cases  at  law,"  as  used  in  Const  art 
6,  fi  6,  relating  to  the  jurisdiction  of  courts, 
has  no  application  to  criminal  cases.  State 
V.  Rising,  10  Nev.  97,  lOL 


Const  art  1,  I  5,  declaring  that  the- 
right  of  trial  by  jury  shall  extend  to  "all 
cases  at  law  without  regard  to  the  amount 
in  controversy,"  should  be  construed  to  mean 
civil  actions,  and  to  exclude  criminal  pro- 
ceedings. Bennett  v.  State,  14  N.  W.  912; 
914,  57  Wis.  69,  46  Am.  Rep.  26. 

Code,  (  848,  as  amended  in  1857,  provid- 
ing for  an  appeal  to  the  General  Term  ftom 
a  judgment  entered  on  the  direction  of  a 
single  judge  in  "all  cases,"  means  cases  tried 
and  decided  after  hearing  the  parties  and 
an  examination  of  the  issues,  and  does  not 
apply  to  a  judgment  to  which  the  party 
against  whom  it  is  rendered  has  impliedly 
assented  by  his  default  Flake  t.  Van 
Wagenen,  54  N.  Y.  25.  28. 

Cr.  Code,  I  158,  declaring  that.  In  "all 
cases"  where  the  punishment  shall  be  by 
confinement  in  the  penitentiary,  the  Jury 
shall  in  their  verdict  say  what  term  the 
offender  shall  be  confined,  applies  only  to 
cases  which  are  tried  by  a  jury,  since  any 
other  construction  would  lead  to  the  conse- 
quence that  on  confession  of  guilt  no  pun- 
ishment could  be  awarded.  Blevings  t.  Peo- 
ple, 2  111.  (1  Scam.)  172, 173. 

The  words  "in  all  cases,"  as  occurring 
in  the  constitutional  provision  that  the  rigiit 
to  jury  trial  shall  remain  invalid  "in  all 
cases  in  which  it  has  been  heretofore  used,'^ 
is  not  confined  to  the  kinds  of  action  or 
the  amounts  claimed  to  be  due  thereon,  but 
means  in  all  the  conditions  and  circumstan- 
ces in  which  it  had  been  heretofore  used,  in- 
cluding the  tribunals  and  machinery  of  litiga- 
tion in  which  it  had  been  so  used.  More- 
over, the  word  "jury"  in  such  provision  re- 
fers as  well  to  the  justice's  jury  of  six  aa 
to  the  common-law  jury  of  twelve;  and  it 
necessarily  follows  that  the  whole  provision 
has  reference  to  justices'  juries  as  much  as 
to  common-law  juries,  and  that  the  statute 
taking  actions  of  replevin  from  courts  of 
record,  where  juries  are  composed  of  12^ 
men,  to  justices'  courts,  where  there  are  but 
6,  is  constitutional.  Mullen,  P.  J.,  dissented, 
however,  both  on  the  meaning  of  the  word 
"jury"  and  of  the  phrase  "all  cases,"  refers 
ring  the  word  "jury"  to  the  common-law 
jury,  and  the  phrase  "all  cases"  to  actions 
and  proceedings,  and  hence  reached  an  op- 
posite conclusion  as  to  the  constitutionality 
of  the  statute.  Knight  v.  Campbell  (N.  Y«> 
62  Barb.  16,  25,  26. 

All  oldldrea. 

A  devise  to  testator's  wife  and  'Vdl'^ 
her  children  who  should  thereafter  be  bom, 
etc.,  will  be  construed  to  include  only  such 
children  as  the  testator  should  be  the  father 
of,  and  hence  not  to  include  the  children  of 
the  wife  by  a  second  marriage  after  the 
testator's  death.  McCoy  v.  Fahrney,  65  N* 
E.  61,  63,  182  111.  60. 
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"All  children,"  as  used  in  Gomp.  Laws 
1879,  pp.  846,  847,  I  2,  requiring  cities  gov- 
erned by  the  act  to  establish  a  system  of 
free  common  schools,  *f ree  to  all  children'* 
residing  in  such  city  between  certain  ages, 
means  free  to  all  children  without  discrim- 
ination as  to  color.  Board  of  Education  of 
City  of  Ottawa  r.  Tinnon,  26  Kan.  1«  20. 

All  olaimftiits. 

In  Laws  1883,  c.  272,  fi  14,  requiring  the 
claims  of  persons  claiming  mechanics*  liens 
to  state  the  names  and  residence  of  all  tfte 
claimants,  the  phrase  '*all  the  claimants" 
means  such  claimants  only  as  are  interested 
in  the  particular  claim,  and  does  not  mean 
all  persons  who  have  claims  against  the  same 
property.  Uorgenx  v.  Taylor,  5  N.  Y.^Supp. 
920,  921,  16  Daly,  304. 

All  claims  ftad  domands. 

"AU  claims,"  as  used  In  Code  1876,  I 
2597,  providing  that  all  claims  against  the 
estate  of  a  deceased  person  must  be  pre- 
sented within  18  months  after  the  same  have 
accrued,  or  within  18  months  after  the  grant 
of  letters  testamentary  or  of  administration, 
is  to  be  construed  in  its  ordinary  meaning, 
and  cannot  be  construed  to  "mean  all  claims 
except  those  of  a  class  not  specified."  Ynles- 
tra  V.  Tarleton,  67  Ala.  126,  129. 

In  a  release  of  "all  claims  and  demands 
whatsoever,"  the  words  are  to  be  restricted 
tc  the  subject-matter  of  the  release.  Thus, 
where  £.  release  acknowledged  that  the  party 
executing  it  had  received  from  another  a 
corve;-^n3e  of  certain  land  valued  at  $2,000 
Id  ful!  satisfaction  and  discharge  of  "all 
claims  and  demands  whatsoever,"  the  re- 
lease was  to  be  restricted  to  the  claims 
and  demands  for  such  land,  or  to  some  cer- 
tain demand  of  $2,000  which  the  conveyance 
was  intended  to  satisfy.  Mclntyre  v.  Wil- 
liamson, i  Bdw.  Ch.  34,  39. 

A  receipt  given  in  full  satisfaction  of  a 
certain  judgment  therein  specified,  and  also 
of  "all  claims  and  demands,"  will  not  Include 
another  suit  then  pending  between  the  same 
parties.  Language,  however  general  in  its 
form,  when  used  in  connection  with  a  par- 
ticular subject-matter  is  to  be  presumed  to 
be  used  in  subordination  to  that  matter,  and 
construed  and  limited  accordingly.  Grumley 
V.  Webb,  44  Mo.  444,  456,  100  Am.  Dec.  304. 

The  acceptance  of  an  offer  to  compro- 
mise "all  claims"  In  personal  action  for  penal- 
ties did  not  constitute  a  variation,  as  all 
claims  must  be  construed  to  mean  "all  known 
claims."  United  States  v.  Richardson  (U.  S.) 
9  Fed.  804,  807. 

The  submission  to  arbitrators  of  "all 
demands"  between  the  parties  to  the  submis- 
sion Includes  questions  concerning  real  as 
well  as  personal  property.  Questions  con- 
cerning real  property  may  be  submitted  with- 
out being  specially  named,  as  the  law  does 


not  require  a  specific  submission  as  to  the 
one  kind  of  property  more  than  as  to  the 
other.  Muuro  v.  Alaire  (N.  Y.)  2  Gaines,  820, 
327;  Sellick  v.  Addams  (N.  Y.)  16  Johns.  197, 
199. 

Where  defendant  bought  plaintiff's  in- 
terest in  certain  real  estate,  and  in  consid- 
eration thereof  acknowledged  payment  in 
full  of  "all"  notes,  accounts,  and  "demands" 
of  every  kind  and  nature  which  defendant 
held  against  plaintiff,  "all  demands"  cannot 
be  construed  as  limited  to  some  particular 
demands,  but  is  very  comprehensive,  and 
would  include  a  Judgment  which  is  a  demand 
and  contract  of  record.  Henry  v.  Henry,  11 
Ind.  236,  237,  71  Am.  Dec  354. 

Gen.  St  c.  128,  fi  1,  classifying  claims 
against  the  estate  of  a  decedent,  makes  the 
fourth  class  include  all  Judgments  against 
the  deceased  in  his  lifetime,  the  fifth  class 
to  embrace  "all  demands,"  without  regard 
to  quality,  exhibited  within  one  year,  while 
the  sixth  class  includes  all  demands  thus 
exhibited  after  the  end  of  one  year.  Held, 
that  the  phrase  "all  demands"  as  used  in 
the  fifth  class  should  be  construed  to  mean 
all  demands  except  Judgments,  while  the 
same  term  as  used  in  the  sixth  class  meant 
all  demands,  including  Judgments.  State 
Bank  v.  Tutt,  44  Mo.  366.  367. 

Where  a  bond  was  conditioned  to  pay 
"all  demands,"  and  the  bond  is  submitted 
to  referees  to  determine  the  amount  due,  the 
expression  "all  demands"  embraces  not  only 
bills  payable  at  the  time  of  the  submission, 
but  those  outstanding.  Cheshire  Bank  v. 
Robinson,  2  N.  H.  126,  129. 

Act  April  2,  1806,  provides  that,  when 
any  building  shall  be  torn  down  by  order  of 
the  mayor  or  aldermen  in  order  to  prevent  a 
fire  in  such  building  spreading  to  adjoining 
buildings,  all  damages  accruing  to  any  per- 
son interested  in  such  building  shall  be  as- 
sessed by  a  Jury,  and  that,  after  such  assess- 
ment has  been  confirmed,  the  sum  assessed 
shall  be  paid  in  satisfaction  of  "all  demands" 
of  such  persons  by  reason  of  the  tearing 
down  of  such  building.  Held,  that  "all  de- 
mands" extends  to  every  claim  for  damages 
on  the  part  of  those  interested  in  the  build- 
ing, provided  such  damages  were  the  direct 
and  consequential  damages,  and  includes 
damages  to  merchandise  in  the  building. 
City  of  New  York  v.  Lord,  17  Wend.  285, 
294,  18  Wend.  126. 

"All  demands,"  as  used  in  a  bond  condi- 
tioned to  perform  the  award  Of  J.  of  all  ac- 
tions, cause  and  causes  of  action,  suits, 
debts,  trespasses,  damages,  and  "demands" 
whatever,  and  as  used  In  the  award  by  which 
the  plaintiff  slionld  pay  to  the  defendnnt  a 
certain  sum  in  full  satisfaction  of  "all  de- 
mands," is  not  to  be  construed  personally, 
because  coupled  with  debts,  trespasses,  etc., 
but,  the  submission  being  in  general  terms. 
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would  carry  with  it  the  right  to  award  the 
possession  of  a  house.  Marka  t.  Marriot,  1 
Ld.  Raym.  114. 

All  contracts. 

The  expression  "all  contracts,'*  In  the 
proyislons  of  a  city  charter  defining  the  pow- 
ers and  duties  of  a  city  comptroller,  and 
providing  that  he  shall  sign  all  contracts 
made  with  the  city  if  the  necessary  funds 
sliall  have  been  provided  to  pay  the  liability 
that  may  be  incurred  against  the  city  under 
such  contract,  will  be  taken  in  ita  comprehen- 
sive sense  to  refer  to  all  contracts  previously 
mentioned,  namely,  such  contracts  as  en- 
tail, a  pecuniary  responsibility  upon  the  city, 
and  not  limited  to  contracts  by  the  board  of 
public  works.  City  of  Superior  v.  Norton  (U. 
S.)  63  Fed.  857,  362,  12  C.  a  A.  469. 

The  Michigan  franchise  tax  act  of  1891 
(Comp.  Laws  Mich.  1897,  §  8574),  which 
requires  every  foreign  corporation  which  shall 
hereafter  be  permitted  to  transact  business 
in  the  state  to  pay  a  franchise  fee,  and 
provides  that  all  contracts  made  in  the  state 
by  any  corporation  which  bas  not  first  com- 
plied with  the  provision  of  this  act  shall  be 
void,  is  not  to  be  construed  literally,  for 
this  would  include  contracts  In  respect  of 
purely  interstate  commerce,  and  make  the 
act  repugnant  to  the  interstate  commerce 
clause  of  the  federal  Constitution.  As  con- 
strued by  the  Supreme  Court  of  the  state, 
such  statute  has  no  application  to  a  foreign 
corporation  whose  business  relates  entirely 
to  interstate  commerce,  but  imposes  a  tax 
upon  the  franchise  or  privilege  of  carrying 
on  business  within  the  state.  Oakland  Sugar 
Mill  Co.  V.  Fred  W.  Wolf  Co.  (U.  S.)  118  Fed. 
239,  243,  55  O.  C.  A.  03. 

All  ooiiTenleiit  spaed. 

See  "Convenient  Speed.** 

All  costs  aacl  damages. 

"All  costs  and  all  damages,"  as  used  In 
Code  Civ.  Proc.  §  559,  providing  that  an  un- 
dertaking to  procure  an  arrest  must,  in  case 
it  is  finally  decided  that  plaintiff  is  not  en- 
titled to  the  order  of  arrest,  indemnify  the 
defendant  for  "all  costs  and  damages,"  not 
exceeding  $250,  must  be  taken  in  conjunction, 
and  hence,  where  costs  have  been  paid  to  the 
extent  of  $250,  the  sureties  in  tbe  undertaking 
are  not  further  liable  for  damages.  Sutorius 
V.  Dunstan,  13  N.  Y.  Supp.  601,  602,  59  N.  T. 
Super.  Ct  166. 

Under  Comp.  St  1895,  c.  60,  (  15,  pro- 
viding that  persons  licensed  to  sell  intoxi- 
cating liquors  shall  pay  "all  damages'*  that 
the  community  or  individuals  may  sustain  in 
consequence  of  such  traffic,  the  words  "all 
damages**  include  loss  of  means  of  support 
to  a  married  woman  by  reason  of  death  of 
husband  through  intemperance,  and  also  the 
disability  or  disqualification  of  a  husband^ 


either  total  or  partial,  physical  or  mental,  as 
partial  or  total  insanity  caused  by  intoxica- 
tion and  incapacitating  for  labor.  Gran  v. 
Houston,  64  N.  W.  245,  247,  45  Neb.  813. 

Within  the  meaning  of  2  Bums'  Rev.  St 
Ind.  1894,  fi  5073,  "providing  that  the  offi- 
cers of  the  corporation  shall  be  liable  for  fail- 
ure to  make  reports  or  false  reports  as  re- 
quired by  statute,"  the  words  "all  damages" 
include  unliquidated  damages  for  the  breach 
of  a  contract,  as  well  as  liquidated.  Mac- 
Ve^gh  V.  Wild  (U.  S.)  95  Fed.  84,  86. 

"All  damages  and  costs,**  vrithin  the 
meaning  of  the  Judiciary  act  of  1789,  requir- 
ing the  plaintiff  in  error  to  give  securily  to 
prosecute  the  writ  of  error  to  effect,  and 
answer  for  damages  and  costs  if  he  fails 
to  make  his  plea  good,  when  applied  to  an 
ordinary  foreclosure  suit  in  the  courts  of 
the  United  States  does  not  operate  as  se- 
curity for  the  amount  of  the  original  decree, 
nor  for  interest  accruing  thereon  pending 
the  plea,  nor  for  the  balance  due  after  ap- 
plying the  proceeds  of  the  mortgaged  prem- 
ises, nor  for  the  rents  and  profits,  or  use  or 
detention,  of  the  property  pending  the  ap- 
peal, but  only  for  the  costs  of  the  appeal 
and  the  deterioration  or  waste  of  the  prop- 
erty, and,  perhaps,  burden  accruing  on  it  by 
nonpayment  of  taxes  and  loss  by  fire  if 
not  properly  insured.  It  is  very  doubtful 
whether  a  mere  depreciation  in  the  market 
value  is  any  cause  of  recovery  on  the  bond. 
According  to  the  English  law,  the  terms  "all 
damages  and  costs"  would  only  cover  all 
damages  for  delay,  security  for  the  original 
judgment  being  expressly  provided  for  by 
separate  words.  Omaba  Hotel  Co.  v. 
Kountze,  2  Sup.  Ct  911,  917.  107  U.  S.  378. 
27  L.  Ed.  609. 

All  oourts. 

The  bankruptcy  act  of  1841,  providing 
that  a  discharge  shall  in  "all  courts*'  be  deem- 
ed a  complete  discharge  of  his  debts,  unless 
impeached  for  fraud,  authorizes  the  impeach- 
ment in  any  court  state  or  federal,  in  which, 
independent  of  the  bankrupt  act  a  suit  might 
properly  be  brought  against  the  bankrupt 
Tichenor  v.  Allen  (Va.)  13  Grat  15,  34. 

Sess.  Acts  1851,  p.  479,  Incorporating  the 
St  Louis  &  Iron  Mountain  Railroad  Com- 
pany, and  declaring  that  it  "may  sue  and  be 
sued,  plead  and  be  impleaded,  defend  and 
be  defended,  in  all  courts  or  places  whatso- 
ever,*' is  to  be  construed  in  a  qualified  sense. 
Hence  the  right  to  sue  and  the  liability  to 
be  sued  are  to  be  exercised  and  controlled 
by  the  provisions  of  the  general  law.  It 
does  not  mean  that  the  railway  company 
can  be  sued  before  a  probate  or  county  court 
or  before  a  justice  of  the  peace,  without 
reference  to  the  nature  of  the  action  or  the 
amount  in  controversy,  or  that  a  suit  could 
be  brought  in  a  county,  remote  from  the  line 
of  the  roadt  where  neither  the  plaintiff  nor 
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any  of  tbe  officers  of  tbe  company  reside. 
Fatchell  y.  St  Louis  &  L  M.  B.  Go.«  28  Mo. 
178, 179. 


A  receiver,  appointed  In  a  proceeding  to 
foreclose  a  mortgage  on  certain  land,  liar- 
vested  and  sold  tbe  crops  thereon,  paying  the 
proceeds  to  the  mortgagee.  Plaintiff,  who 
claimed  the  crops  under  a  chattel  mortgage 
describing  the  property  as  "all  and  the  entire 
crop  of  flax  and  wheat  and  other  grain  or 
produce  raised  on  this  land,"  brought  an  ac- 
tion against  the  receiver  for  the  conversion 
of  the  crops.  Held,  that  tbe  description  of 
the  property  was  too  indefinite  and  uncertain 
to  have  put  the  receiver  on  inquiry,  and 
that  plaintiff  could  not  recover.  Eggert  ¥• 
White,  13  N.  W.  426,  59  Iowa,  484. 

All  oTOSslnsfl* 

2  Rev.  8t.  (5tb  Ed.)  pp.  689,  690,  §§  65,  66, 
declaring  that  cattle  guards  shall  be  main- 
tained at  *'all  crossings,"  is  to  be  literally  con- 
strued, and  hence  it  is  necessary  that  road 
crossings  adjacent  to  the  station  buildings 
of  a  railroad  should  be  provided  with  such 
guards,  notwithstanding  that  it  is  incon- 
venient to  build  them  at  such  a  place.  Brad- 
ley V.  Buffalo,  N.  Y.  ft  B.  B.  Ck>.,  84  N.  Y. 
427,  430. 

All  debts  and  liablUtles. 

A  will  wherein  testator  directed  that  the 
income  of  his  estate  previously  directed  to 
be  paid  to  his  children  should  not  be  subject 
to  execution,  attachment,  or  sequestration 
for  *%!]  debts  or  liabilities'*  whatsoever, 
meant  all  legal,  equitable,  and  moral  liabili- 
ties, and  hence  such  income  could  not  be 
subject  to  the  payment  of  alimony  awarded 
to  the  divorced  wife  of  one  of  the  ctiildren. 
Thackara  v.  Mintzer,  100  Pa.  151, 155. 

Under  the  words  in  a  deed  of  "all  debts 
due  tbe  grantor,"  the  indebtedness  of  a  part- 
ner of  the  grantor  to  the  partnership  will 
pass,  and  also  a  claim  which  the  grantor 
has  on  a  foreign  government  for  damages  for 
the  detention  of  his  ship.  Griffin's  Ex'r  t. 
Macaulay's  Adm'r  (Va.)  7  Grat  476,  477. 

An  assignment  for  the  benefit  of  credit- 
ors, to  pay  "all  debts  and  liabilities'*  of  the 
assignor,  held  to  include  damages  for  breach 
of  a  contract  of  sale  made  before  the  assign- 
ment, though  the  breach  occurred  afterward. 
In  re  Ives,  11  N.  Y.  Supp.  650,  653. 

^All  debts,^  as  used  in  the  bankruptcy 
act  of  1841,  §  4,  providing  that,  when  the 
bankrupt  has  conformed  to  all  the  requisi- 
tions of  the  act,  he  shall  be  entitled  to  a  full 
and  complete  discharge  of  '*all  his  debts,*'  Is 
to  be  construed  to  only  mean  debts  contract- 
ed after  the  passage  of  the  act  Kunzler  t. 
Kohaus  (N.  Y.)  5  Hill,  817,  820, 


''All  debts,**  as  used  in  Bankr.  Act  1867, 
which  declares  that  the  certificate  of  dis- 
charge shall  release  the  bankrupt  from  "all 
debts"  which  were  or  might  have  been  proved 
against  his  estate  in  bankruptcy,  does  not  em- 
brace a  debt  due  to  the  United  States.  Unit- 
ed States  T.  Herron,  87  U.  S.  (20  Wall.)  251, 
260,  22  L.  Ed.  275. 

Where  a  note  is  delivered  to  a  bank  as 
collateral  security  for  loans,  and  the  contract 
of  hypothecation  recites  that  the  note  is 
deposited  as  security  for  "all  liability,"  the 
phrase  "all  liability"  imports  a  continuing 
guaranty,  and  not  a  security  for  a  single 
sum,  or  exhausted  when  the  loans  equal  the 
amount  of  the  note.  Agawam  Bank  v.  Strev- 
er,  18  N.  Y.  502,  618. 

•    The  words  "all  the  debts  of  such  bank," 
as  used  in  Gen.  St  1878,  c.  83.  (  21,  declaring 
that  the  stockholders  of  banks  shall  be  indi- 
vidually liable,  in  an  amount  equal  to  double 
the  amount  of  the  stock  owned  by  them, 
I  "for  all  the  debts  of  such  bank,'*  and  such 
'  liability  shall   continue  for  one  year  after 
any  transfer  or  sale  of  stock  by  any  stock- 
i  holder  or  stockholders,  are  general  and  un- 
I  qualified  in  their  meaning,  and  include  all 
debts,  without  regard  to  when  they  were  in- 
curred,  whether  prior  or   subsequent  to  a 
stockholder's  becoming  such.    Olson  v.  State 
Bank,  59  N.  W.  635,  637,  57  Minn.  552. 

In  acts  of  assembly,  as  well  as  In  com- 
mon parlance,  the  word  "all"  is  a  general 
rather  than  a  universal  term,  and  it  is  used 
in  one  sense  or  the  other  according  to  the 
demands  of  sound  reason,  and  in  a  statute 
authorizing  the  attachment  of  debts  in  execu- 
tion, and  declaring  that  "all"  debts  so  at- 
tached shall  remain  In  the  hands  of  the  gar- 
nishees, it  includes  debts  due  by  bill  of  ex- 
change and  promissory  notes.  Stone  v.  El- 
liott, 11  Ohio  St  252,  258;  Kieffer  t.  Ehler,  18 
Pa.  (6  Harris)  888,  390. 

Judgments  and  promissory  notes  not  due 
are  not  included  within  the  term  "all  debts 
due  defendant,"  as  used  in  Civ.  Prac.  Act, 
I  147,  relating  to  matters  subject  to  attach- 
ment   Perkins  T.  Guy,  2  Mont  15,  22. 

All  dlreotors  or  tmsteas. 

Gen.  St  fi  252,  provides  that  "all  the  di- 
rectors or  trustees"  of  a  corporation  shall  be 
jointly  and  severally  liable  for  all  the  debts 
of  the  company  that  shall  be  contracted  dur- 
ing the  year  next  preceding  the  time  when 
a  certain  statutory  report  required  should 
have  been  made  and  filed,  and  until  such  re- 
port shall  be  made.  Held,  that  the  words 
"all  the  directors  or  trustees,"  etc.,  are  not 
to  be  construed  literally,  since  such  a  con- 
struction would  work  manifest  injustice,  as  it 
might  frequently  happen  that  the  terms  of 
office  of  the  directors  in  charge  of  the  cor- 
poration might  expire  after  the  indebtedness 
had  been  created  and  after  the  default,  and 
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hence  the  term  should  be  construed  to  limit 
the  liability  to  the  trustees  chargeable  with 
neglect  of  duty,  which  construction  leads  to 
a  reasonable  result,  and  one  which  does  not 
create  a  liability  on  persons  in  no  way  to 
blame  for  the  default  Austin  t.  Berlin,  22 
Pac  433.  434,  13  Colo.  19& 

All  disputes. 

Where  a  contract  provided,  'To  prevent 
all  disputes,  It  is  hereby  mutually  agreed  that 
the  said  engineer  shall  in  all  cases  determine 
the  amount  or  quantity  of  the  several  kinds 
of  work  which  are  to  be  paid  for  under  the 
contract,  and  the  amount  of  compensation  at 
the  rates  herein  provided  for,"  etc.,  the  words 
"all  disputes*'  were  clearly  controlled  and 
limited  to  the  distinctly  enumerated  grounds 
of  anticipated  dispute  in  the  same  sentence, 
which  are  so  defined  that  these  general  words 
have  no  force  or  meaning  unless  they  relate 
to  anticipated  disputes  arising  out  of  the 
work  to  be  done  and  compensation  to  be 
paid.  The  parties  anticipated  disputes  from 
no  other  source,  or,  if  they  did,  they  chose  to 
rely  for  a  settlement  of  them  upon  the  es- 
tablished tribunals  of  the  country.  He  was 
to  determine  in  regard  to  work  done,  and  has 
nothing  to  do  with  the  dispute  between  the 
parties  arising  from  a  claim  for  damages  for 
not  being  permitted  to  do  work.  Lauman  y. 
Young,  31  Pa.  (7  Casey)  306,  309. 

All  duties  ftad  obllffatloiis. 

St  1874,  c.  55,  authorizing  a  corporation 
to  purchase  the  property  of  another  corpora- 
tion subject  to  '*all  the  duties,  obligations,  and 
restrictions"  to  which  such  ether  corporation 
may  be  subject  cannot  be  construed  to  mean 
only  those  obligations  which  the  corporation 
owed  the  public  under  the  charter  and  the 
law  of  the  commonwealth,  but  will  include  an 
existing  liability  on  a  tort  New  Bedford  R. 
Co.  v.  Old  Colony  Ry.  Co.,  120  Mass.  397, 
400. 

All  estates. 

Under  a  statute  imposing  an  inheritance 
tax  ''on  all  estates,  personal  and  mixed^" 
by  the  term  "all  estates,"  the  Legislature 
meant  that  which  a  person  shall  die  seised 
or  possessed  of,  and  shall  leave,  either  by 
will  or  through  intestacy,  to  be  administered 
according  to  the  laws  of  the  commonwealth; 
in  other  words,  his  property,  real  or  personal. 
Dixon  V.  Ricketts,  72  Pac.  947,  950,  26  Utah, 
615  (citing  In  re  Howell's  Estate,  147  Pa.  164, 
23  Atl.  403). 

All  faults. 

See  "With  All  Faults.* 

All  flsUns. 

Pen.  Code,  I  265,  prohibiting  "all"  flsh- 
Ing,  horse  racing,  gambling,  "or  other  public 
sports"  on  Sunday,  will  not  be  construed  to 
oe  limited  to  only  audh  fishing  ai  might  con- 


stitute a  disturbance  of  the  peace.    Pevplt 
V.  Moses,  20  ^.  Y.  Supp.  9,  10,  65  Hun,  16L 

All  soodSy  waresy  or  merehaiidlse. 

Act  June  30,  1864,  as  amended  by  Act 
July  }3,  1866,  I  48,  providing  that  "all  goods, 
wares,  merchandise,  articles  or  objects"  on 
which  taxes  are  imposed  by  the  provisions  of 
law,  which  shall  be  found  in  the  possession 
or  custody  or  within  the  control  of  any  per- 
son or  persons  in  fraud  of  the  internal  reve- 
nue laws,  or  with  design  to  avoid  payment 
of  said  taxes,  may  be  seized,  etc.,  and  shall  be 
forfeited  to  the  United  States,  should  be  con- 
strued to  include  distilled  spirits,  though  they 
are  provided  for  in  a  different  part  of  the  act 
by  a  distinct  series  of  sections,  the  terms 
used  being  of  a  most  general  nahire,  so  used 
as  not  to  admit  of  any  possible  escape  or 
evasion,  and  which  necessarily  include  most 
of  the  cases  before  specifically  provided  for. 
The  DisUlled  Spirits,  78  U.  &  (11  Wall.)  35d. 
364,  20  L.  Ed.  167. 

All  I  aat  or  die  possessed  of. 

A  will  devising  "all  I  shall  die  possessed 
of  is  sufficient  to  convey  the  fee  in  testator's 
real  estate,  if  there  is  nothing  in  other  parts 
of  the  will  to  limit  or  control  the  operation 
of  the  words.  Hitch  v.  Patten  (Del.)  16  Ad 
558,  572,  8  Houst.  334,  2  L.  B.  A.  724;  White 
v.  White,  52  Conn.  518.  521.  j 

In  speaking  of  the  common-law  rule  that        ' 
a  general  devise  of  real  estate,  without  de- 
fining the  interest  to  be  taken  by  the  devisee, 
gives  only  a  life  estate,  it  was  said  by  Chan- 
cellor Kent  in  4  Comm.  a3th  Ed.)  535,  that 
it  did  not  require  the  word  "heirs"  to  convey        I 
a  fee,  but  that  other  words  denoting  an  hi-        I 
tention  to  pass  the  whole  interest  of  the 
testator,  as  a  devise  "of  all  my  estate,"  "all 
my  interest,"  "all  my  property,**  •*my  whole 
remainder,**    "all    I    am    worth,'*    "all   my 
rights,"  "all  my  title,"  "or  all  I  shall  be  pos- 
sessed of,"  and  many  other  expressions  of  like        I 
import  will  carry  an  estate  of  inheritance, 
if  there  is  nothing  in  the  other  parts  of  the 
will  to  limit  or  control  the  operation  of  the 
words.    Mulvane  v.  Rude,  45  N.  B.  659,  660, 
146  Ind.  476. 

The  words  "all  I  am  possessed  of,"  as 
used  In  a  will  devising  all  testator's  estate 
in  personal  property,  etc.,  in  legal  con8tru^ 
tion  relate  to  and  speak  from  the  date  of  the 
testator's  death,  and  not  from  the  date  of  the 
execution  of  the  will,  unless  otherwise  ex- 
plained.   Wllde  V.  Holtzmeyer,  6  Yes.  811. 

A  will  giving  and  bequeathing  "all  that  I 
possess  indoors  and  out  of  doors*'  is  to  be 
construed  as  including  all  of  testator's  prop- 
erty, both  real  and  personaL  Tolar  t.  Tolar, 
10  N.  C.  74,  75.  I 

All  I  am  worth  or  own. 

A  devise  of  "all  I  am  worth,**  without 
other  words  to  control  them;  passes  real  as 
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well  as  personal  estate.  Huxtep  y.  Brooman, 
1  Brown,  Gh.  487;  Barnes  y.  Patch,  8  Yes. 
eo^  607. 

"All  I  am  worth  or  own,"  as  used  In  a 
will,  means  that  an  estate  of  inheritance  is 
created.    White  y.  White.  52  Conn.  618,  521. 

The  phrase  "all  I  am  worth,"  when  used 
in  a  will  proyiding  for  the  disposition  of  "all 
I  am  worth,"  is  siifflcient  to  pass  the  fee  in 
testator's  real  estate,  when  such  intention  is 
manifest  from  the  entire  instrument  Gham- 
herlain  y.  Owings,  90  Md.  447,  455;  Hitch  y. 
Patten  (Del.)  16  Atl.  558,  572,  8  Houst.  334,  2 
L.  R.  A.  724.  In  speaking  of  the  common- 
law  rule  that  a  general  deyise  of  real  estate, 
without  defining  the  interest  to  be  taken  by 
the  devisee,  giyes  only  a  life  estate,  it  was 
said  by  Chancellor  Kent  in  4  Comm.  asth 
Ed.)  585,  that  it  did  not  require  the  word 
"heirs"  to  conyey  a  fee,  but  that  other  words 
denoting  an  intention  to  pass  the  whole  inter- 
est of  the  testator,  as  a  deyise  "of  all  my 
estate,"  "all  my  interest,"  "all  my  property," 
"my  whole  remainder,"  or  "all  I  sliall  be  pos- 
sessed of,"  and  many  other  expressions  of 
like  import,  will  carry  an  estate  of  inherit- 
ance, if  there  is  nothing  in  the  other  parts 
of  the  will  to  limit  or  control  the  operation  of 
the  words.  Mulyane  y.  Rude,  46  N.  B.  650, 
660,  146  Ind.  476. 

AUIlutTA. 

The  phrase  "all  I  have,"  when  used  In  a 
will  providing  for  the  disposition  of  "all  I 
have,"  is  sufficient  to  pass  the  fee  in  testa- 
tor's real  estate  when  such  intention  is  mani- 
fest from  the  entire  instrument  Chamber- 
lain y.  Owings,  80  Md.  447,  455. 

All  I  haTe  pewvr  orev. 

Where  a  testator  first  gives  his  property 
generally  by  the  words  "all  my  property,"  or 
"all  my  estate,"  or  "all  that  1  have  power 
over,"  each  of  which  is  sufficient  to  pass  ev- 
erything, and  then  proceeds  to  enumerate 
particulars,  such  emmieration  of  particulars 
does  not  abridge  or  cut  down  the  effect  of 
the  general  words.  Williams  y.  Brice,  51  Atl. 
376,  377,  201  Pa.  595. 

All  I  BOW  possess. 

"All  the  property  I  now  possess,"  as  used 
in  a  will,  meant  all  that  the  party  "owned," 
and  therefore  included  estates  in  remainder, 
despite  the  use  of  the  word  "now."  Brantly 
y.  Kee.  58  N.  C.  332,  337. 

"All  the  estate  1  now  own  and  possess," 
as  used  in  a  will,  must  be  understood  to 
speak  from  the  time  of  the  testator's  death. 
The  estate  he  then  possessed  must  be  held 
to  have  passed  according  to  its  terms,  and 
therefore  includes  property  acquired  after 
the  making  of  the  will.  Haley  v,  Gatewood, 
12  &  W.  25,  26,  74  Tex.  2«1. 
1  Wds.  a  p.— 21 


All  ImdietMmts. 

A  statute  prohibiting  the  sale  of  liquors 
prohibited  (a)  the  sale  of  wine,  gin,  brandy, 
whisky,  cider,  spirits,  and  all  other  kinds  of 
ardent  spirits,  etc;  (b)  of  any  composition  of 
which  wine  or  any  of  the  liquors  above  men- 
tioned shall  form  a  general  ingredient;  (c)  of 
all  mixed  liquors  by  a  less  quantity  than  five 
gallons.  Another  section  of  the  statute  pro- 
vided that,  "in  all  indictments"  found  under 
it,  it  should  be  sufficient  to  describe  the  liq- 
uor sold  as  ardent  spirits,  without  specifying 
apart  the  kind  or  description  thereof.  Held, 
that  the  word  "all"  in  the  latter  section  must 
be  restricted  to  indictments  found  for  selling 
any  of  the  simple  unmixed  liquors  named  in 
the  act,  and  that  an  indictment  on  the  second 
clause  must  be  for  selling  a  composition  not 
compounded  or  intended  to  be  used  as  med- 
icine, and  that  indictments  under  the  third 
clause  must  be  for  selling  a  mixed  liquor, 
commonly,  called  so,  whatever  its  appropriate 
name  may  be,  and  hence  it  could  not  be  suffi- 
cient to  denominate  such  "compound"  and 
"mixed  liquors"  as  ardent  spirits.  State  y. 
Townley,  18  N.  J.  Law  (3  Har.)  811,  82L 

All  inhabitaatfl. 

"All  the  inhabitants,"  as  used  in  the  act 
incorporating  the  town  of  Marlborough,  meant 
all  those  who  were  inhabitants  of  the  several 
towns  from  which  the  town  of  Marlborough 
was  formed  who  were  of  full  age  and  sui 
juris,  and  did  not  include  those  who  had  set- 
tlements in  other  towns.  Town  of  Marlbor- 
ough v.  Town  of  Hebron,  2  Conn.  20,  22. 

All  iasiiraiioo  ooatpaiiies. 

In  the  provisions  of  Civ.  Code,  I  2110, 
proyiding  that  all  insurance  companies  shall 
pay  the  full  amount  of  the  loss  sustained  up- 
on the  property  insured  by  them,  providing, 
etc.,  the  phrase  "all  insurance  companies"  is 
broad  enough  to  cover  a  mutual  insurance 
company,  no  exception  being  made  in  favor 
of  such  companies.  Word  v.  Southern  Mut 
Ins.  Co.,  87  S.  K  807,  888,  112  Oa.  585. 

All  interest. 

The  words  "all  interest"  in  a  trust  deed 
purporting  to  convey  all  interest  in  a  lot  has 
a  broader  significance  than  the  language 
"their  right,  title,  and  interest,"  or  "all  their 
right  title,  and  interest"  Giving  the  words 
their  common  and  obvious  meaning,  they  in- 
clude the  entire  property;  and  therefore  the 
deed  is  a  cloud  on  the  title  of  the  lot,  al- 
though the  mortgagor  only  owns  the  east 
vigintillionth  of  a  vlgintillionth  of  the  east 
i/o4  inch  of  the  lot  Glos  v.  Furman,  45  N. 
B.  1019,  1021,  164  111.  585. 

"All  the  interest,"  as  used  in  a  decree  au- 
thorizing the  sale  and  conveyance  of  "all  the 
interest"  of  the  parties  in  suit  to  certain 
land,  should  not  be  construed  as  a  limitation 
of  the  estate  conveyed,  so  as  to  give  effect  to 
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a  prior  unrecorded  deed  as  o  gainst  the  pur- 
cliaser  under  tbe  decree.  Uarpham  t.  Lit- 
tle, 59  m.  500,  513. 

An  assignment  of  "all  tbe  interest"  of  a 
partner  in  certain  land  purchased  by  sucb 
partner  on  tbe  Joint  account  of  himself  and 
others,  in  which  the  other  partners  advanced 
the  sum  of  $50,000,  and  in  which  such  part- 
ner was  entitled  to  one-third  of  the  net  prof- 
its, includes  only  the  interest  of  such  partner 
in  the  profits  of  the  enterprise  which  belong- 
ed to  him  as  a  partner,  and  did  not  embrace 
a  collateral  benefit  which  he  derived  as  agent 
of  the  firm,  or  otherwise  than  as  a  partner. 
Stewart  v.  Stebbins,  30  Miss.  66,  83. 

All  Judsmeatfl,  decrees,  or  orders* 

"All  Judicial  decisions,"  as  used  in  Const, 
art  6,  §  22,  providing  that  ail  laws  and  Judi- 
cial decisions  shall  be  free  for  publication 
by  any  person,  construed  "to  mean  what  they 
naturally  import,  not  all  such  Judicial  deci- 
sions only  as  the  Legislature  should  direct  to 
be  published,  which  is  what  they  did  not  im- 
port" Little  v.  Gould  (U.*  S.)  15  Fed.  Cas. 
604,  60a 

By  act  of  1841  all  Judgments  and  decrees 
of  the  courts  of  law  or  equity  operated  as 
liens  upon  the  property  of  a  debtor  elsewhere 
than  in  the  county  in  which  the  court  was 
held  only  upon  compliance  with  certain  con- 
ditions as  to  filing  and  recording.  Held,  that 
since  the  act  did  not,  in  terms  or  by  neces- 
sary implication,  include  the  rights  of  the 
state,  and  since  such  rights  cannot  be  con- 
strued as  embraced  in  the  statute  unless  such 
an  intention  is  clearly  manifest.  Judgments  in 
favor  of  the  state  would  operate  as  liens  up- 
on the  land  of  the  defendant  wherever  situ- 
ated within  the  state,  though  the  requirement 
as  to  recording  had  not  been  complied  with. 
Fisher,  J.,  dissenting.  Held,  however,  that  the 
words  "all  Judgments  and  decrees"  embraced 
those  to  which  the  state  is  a  party.  Josaelyn 
V.  Stone,  28  Miss.  (6  Cushm.)  753,  76& 

The  phrase  "all  orders  made  and  entered 
in  the  action,"  used  in  a  notice  of  appeal  to 
describe  the  orders  appealed  from,  is  insuffi- 
cient in  failing  to  point  out  the  particular  or- 
ders from  which  the  appeal  is  taken.  Genel- 
la  V.  Relyea,  32  Gal.  159. 

All  labor,  services,  or  work* 

While  the  words  "all  labor,"  as  used  in 
a  Sunday  law,  are  equivalent  to  the  words 
"labor,  business,  or  work,"  yet  the  making  of 
a  contract  on  Sunday  is  not  prohibited  by  the 
statute,  the  intention  being  to  prohibit  such 
work  as  disturbs  the  religious  observances  in 
the  quiet  of  the  Sabbath.  Holden  v.  O'Brien, 
00  N.  W.  531,  86  Minn.  297. 

**A\\  services,"  as  used  in  St  1897,  p.  133, 
1 1,  providing  that  the  salaries  of  county  com- 
missioners shall  be  in  full  for  "all  services," 
includes  mileage.  State  v.  Trousdale,  16  Nev. 
357,  358. 


Within  an  act  providing  that  tbe  sheriff 
of  the  county  shall  receive  a  salary  in  Ilea 
of  all  costs  and  fees  in  criminal  cases,  and 
for  "all  work  within  the  county,"  the  expres- 
sion "for  all  work  within  the  county"  would 
include  the  serving  of  venires  for  petit  Ja- 
rors,  the  proper  and  reasonable  constructioQ 
being  for  all  work  as  sheriff  within  the  coun- 
ty for  which  the  county  is  liable.  Hunter  v. 
Bamberg  County,  41  S.  B.  26,  27,  63  8.  a  149. 

All  laborers. 

Under  Comp.  Laws  1879,  c.  84^  entitled 
an  act  to  protect  laborers,  mechanics,  and 
others  in  the  construction  of  railroads,  and 
providing  that  the  contractor  shall  pay  ''all 
laborers,"  etc.,  the  only  limitation  to  be 
placed  on  the  words  "all  laborers"  is  the 
limitation  imposed  by  the  work  which  Is  to 
be  accomplished,  to  wit,  the  construction  of 
the  railroad.  Mann  y.  Corrigan,  28  Kan. 
194,  loa 

"All."  as  used  in  Act  July  23,  1868,  giv- 
ing "all"  laborers  a  lien  upon  tbe  product  of 
their  labor  until  the  same  is  paid  for,  is  not 
to  be  construed  literally  as  giving  every  la- 
borer a  lien  for  his  labor,  but  has  reference 
solely  to  labor  performed  on  movable  prop- 
erty. Dano  V.  Mississippi,  O.  &  R.  B.  Ck>.,  27 
Ark.  504,  567. 

All  lands,  messnases,  ete* 

"All  lands,"  as  used  in  St  1821,  setting 
"all  lands"  in  a  certain  list  of  taxable  prop- 
erty, was  not  all  inclusive,  but  was  to  be  con- 
strued as  not  including  lands  exempted  by 
prior  acts.  Atwater  v.  Town  of  Woodbridge, 
6  Conn.  223,  230,  16  Am.  Dec.  46. 

"All  the  lands  belonging  to  grantor,"  as 
used  in  a  contract  for  the  sale  of  lands  which 
were  specifically  described,  could  not  be  con- 
strued literally,  as  intending  to  convey  all 
the  grantor's  lands;  It  also  appearing  that 
he  had  previously  conveyed  lands  similarly 
situated  with  those  specifically  described, 
and  that  his  intention  was  to  avoid  granting 
two  conveyances  for  the  same  lands.  Gibbs 
V.  Diekma  (U.  S.)  26  L.  Ed.  177,  17a 

Where  a  deed  conveyed  "an  undivided 
one-half  of  all  my  land  In  Texas,"  describing 
some  of  it,  and  then  in  a  subsequent  portion  of 
the  deed  again  used  the  words  "all  my 
lands,"  the  last  "all  my  lands"  conveys  not 
all  of  the  grantor's  land,  but  only  one-balf 
thereof,  since  it  merely  repeats  the  grantor's 
original  purpose  of  making  his  conveyance 
of  an  undivided  interest  extend  to  his  entire 
landed  property  in  the  state,  light  being 
thrown  on  his  meaning  in  using  the  word 
"all"  by  the  use  which  he  had  made  of  it  in 
the  preceding  part  of  the  deed,  in  which  he 
had  conveyed  an  undivided  one-half  of  all 
his  lands.  The  second  "all"  in  the  deed 
should  be  construed  in  connection  with  the 
first  one,  and  no  greater  interest  than  that 
expressed  in  the  first  passes  under  tbe  con- 
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Feyance.    Witt  t.  Harlan,  2  8.  W.  41,   66 
Tex.  600. 

Where  an  award  of  arbitrators  was  to 
tbe  effect  that  plaintiffs  should  execute  a 
good  authentic  deed  of  conveyance  to  "all 
the  lands"  which  the  plaintiff  held  by  a  deed  of 
conveyance  from  M.,  but  there  was  no  state- 
ment as  to  how  much  of  said  land  he  held« 
the  phrase  "deed  of  conveyance  of  all  the 
lands  which  plaintiffs  held  by  deed  of  con- 
veyance from  M.'*  meant  that  he  should  con- 
vey all,  more  or  less,  which  he  held  by  that 
deed.     Whltcomb  v.  Preston,  13  VL  53,  6a 

The  phrase  "all  the  land  we  own  adjoin- 
ing  the  pond,**  in  a  lease  thereof,  was  held, 
when  taken  in  connection  with  the  descrip- 
tion of  the  land  by  bounds,  to  mean  that  the 
land  described  was  owned  by  the  lessors, 
which  could  not  have  been  said  if  they  were 
mere  tenants  in  common  of  the  land  with  an- 
other x)er8on.  Smith  v.  Moodua  Water  Pow- 
er Co.,  33  Conn.  460,  462. 

A  devise  of  all  the  testator's  messuages, 
lands,  etc.,  will  include  money  in  trust  to  be 
mvested  in  land  and  settled,  though  not  par- 
ticularly charged  on  the  esute*s  devise. 
Green  y.  Stephens,  17  Yes.  64. 

All  laws  or  usases. 

AH  laws  inconsistent  herewith,  see  **In- 
consistent — Inconsistency. " 

As  used  in  Hill's  Code,  I  2998,  providing 
that  "all  laws*'  which  impose  or  recognize 
civil  disabilities  upon  the  wife  which  are 
not  Imposed  and  recognized  as  existing  to 
the  husband  are  hereby  repealed,  "all  laws" 
will  be  construed  to  include  both  the  statu- 
tory and  the  common  law,  and  hence  the  sec- 
tion applies  to  whatever  laws  impose  or  rec- 
ognize dvil  disabilities  in  the  one  that  are  not 
recognized  In  the  other.  Ingalls  v.  Camp- 
bell (Or.)  24  Pac.  904,  906,  18  Or.  461. 

"All  laws  or  usages,"  as  used  in  a  lease 
in  which  the  lessee  waives  the  benefit  of  "all 
laws  or  usages,*'  exempting  any  property  from 
distress  or  execution  for  rent,  includes  a 
landlord's  warrant  as  well  as  an  execution 
for  rent  Beatty  ▼.  Rankin,  21  AtL  74,  139 
Pa.  358. 

All  matters.  ' 

A  reference  to  arbitration,  submitting 
"all  matters  between  the  parties,**  authorizes 
the  arbitrators  to  adjust  and  settle  all  claims 
of  whatsoever  name,  kind,  or  nature  exist- 
ing between  the  parties,  and  Justifies  an 
award  declaring  that  defendant's  intestate  is 
indebted  to  plaintiff  in  a  certain  sum,  and 
directing  the  cancellation  of  two  mortgages 
from  plaintiff,  which  were  put  in  evidence 
by  defendant,  the  debts  secured  being  ad- 
Justed  by  the  arbitrator.  Bryant  v.  Fisher, 
85  N.  a  69,  72. 


""All  matters  In  dispute,^  as  used  In  a 
submission  for  arbitration,  will  sustain  an 
award  made  thereunder.  Shackelford  t. 
Purket,  9  Ky.  (2  A.  K.  Marsh.)  435,  440,  12 
Am.  Dec  422. 

Const  art  4,  |  18,  vesting  Jurisdiction 
in  the  probate  court  over  "all  matters  in  the 
allotnlent  of  dower,"  applies  only  to  parties 
who  claim  in  virtue  of  the  title  of  the  de- 
ceased as  his  widow  or  heirs,  and  signifies  an 
apportionment  of  the  interest  of  one  or  more 
parties  entitled  to  a  share  of  the  estate,  and 
does  not  include  a  controversy  between  the 
widow  and  a  stranger,  who  held  the  de- 
ceased's lands  adversely  to  his  representa- 
tives.   Jiggitts  T.  Bennett,  31  Miss.  610,  613. 

All  ateans  within  its  power. 

"All  the  means  within  its  power,"  as 
used  in  an  instruction  to  the  effect  that  a 
railroad  company  was  bound  to  use  all  the 
means  within  its  power  to  prevent  killing 
stock,  was  a  phrase  of  unlimited  import,  and 
imposed  on  the  railroad  excessive  precau- 
tions and  a  low  rate  of  speed.  St  Louis,  I. 
M.  A  S.  Ry.  Ca  t.  Vincent,  36  Ark.  451,  455. 

All  moneys. 

Rev.  St  1868,  I  42,  requires  that  "all 
moneys"  paid  for  school  or  university  lands 
shall  be  paid  in  specie  only,  and  that  re- 
ceipts therefor  shall  be  couuterslgned  by  the 
secretary  of  state,  or  otherwise  shall  not  be 
evidence  of  payment  Held,  that  the  words 
'*all  moneys,"  as  used  in  such  section,  were 
general,  and,  as  the  statute  did  not  restrict 
the  words  by  express  exception,  they  must 
receive  a  general  construction,  and  in  con- 
nection with  the  provisions  of  section  43 
must  be  construed  to  require  the  issuance  of 
a  duplicate  certificate  of  sale  on  all  sales  of 
land  by  the  commissioners  of  the  school  and 
university  lands,  whether  such  sales  be  for 
cash  or  credit  Harrington  t.  Smith,  28  Wis. 
43,  59. 

The  decree  of  a  court  in  an  accounting 
provided  that  each  party  should  be  allowed 
interest  on  all  his  proper  expenditures,  and 
be  charged  with  interest  on  "all  moneys  re- 
ceived"; and  the  question  arose  whether  "all 
moneys  received"  should  be  taken  literally, 
or  whether  the  party  should  be  entitled  to 
deduct  his  expenditures  from  the  moneys 
received,  and  that  the  interest  should  be 
charged  on  the  remainder;  and  it  was  held 
that  the  language  should  be  so  construed  as 
being  intended  to  be  subject  to  any  legal 
right  which  either  had  to  first  apply  such 
moneys  to  the  extinguishment  of  interest 
due  himself;  and  hence  "all"  will  not  be 
held  to  include  the  interest  on  the  expendi- 
tures, which  may  be  deducted  from  the 
moneys  received.  Reed  v.  Jones,  15  Wis.  40, 
48. 

The  phrase,  "all  moneys  belonging  to  me 
and  uninvested  at  the  time  of  my  death,"  in 
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a  will  devising  sucb  moneys,  being  thus  dis- 
tinguished by  the  testator  from  the  rest  of 
his  estate,  operates  to  render  the  devise  spe- 
cific. In  re  Fow*8  Estate,  12  Pa.  Ck).  Ct  R. 
133,  134. 

All  my  blood  kind. 

Testator  died,  leaving  as  his  only,  heirs 
two  half-brothers  and  one  nephew  of  the 
whole  blood  residing  in  Louisiana,  and  cer- 
tain other  nephews  and  nieces  living  in  Texas, 
and  by  his  will  he  gave,  devised,  and  be- 
queathed all  his  property  "to  all  my  blood 
kind  in  Louisiana  and  Texas."  It  was  held 
that  the  blood  kind  should  be  construed  to 
mean  kin,  and  as  the  testator  had  only  one 
relative  of  the  whole  blood  located  In  Louisi- 
ana, to  whom  the  word  "all,"  If  he  had  In- 
tended to  exclude  his  two  brothers  of  the 
half  blood,  would  not  have  appropriately  ap- 
plied, the  will  must  be  construed  to  include 
such  brothers  of  the  half  blood.  Lusby  T. 
Cobb,  32  South.  6,  8,  80  Miss.  715. 

All  my  elPeots. 

The  phrase  "all  my  effects,  real  and  per- 
sonal," used  in  a  devise,  passes  a  fee.  Fogg 
V.  Clark,  1  N.  H.  163,  1G7. 

All  my  entire  pomeseioiub 

A  bill  of  sale  describing  the  property 
sold  as  "all  my  entire  possessions.  Including 
the  certain  household  furniture  and  all  para- 
phernalia thereunto  belonging  to  said  house," 
and  then  mentioning  specific  articles,  both 
real  and  personal  property,  did  not  Include  a 
stock  of  liquors,  although  the  phrase,  "all 
my  entire  possessions,"  taken  without  qual- 
ification, would,  of  course,  carry  the  liquor, 
as  It  would  carry  everything  else  that  the 
testator  possessed,  even  the  clothes  on  his 
back,  his  personal  ornaments,  pictures.  If  he 
had  any,  and  the  material  for  the  next  meal. 
McAlplne  v.  Foley,  25  N.  W.  452,  453.  84 
Minn.  251.  252. 

All  my  estate. 

A  devise  of  "all  the  residue  of  my  es- 
tate," etc.,  means  all  the  estate  of  the  tes- 
tator wherever  situated,  unless  there  is  some- 
thing in  the  context  which  shows  that  a 
more  restricted  construction  will  better  com- 
port with  the  clear  Intent  of  the  testator. 
Hale  T.  Hale,  17  N.  E.  470,  474,  125  111.  399. 

In  speaking  of  the  common-law  rule  that 
a  general  devise  of  real  estate,  without  de- 
fining the  interest  to  be  taken  by  the  devisee, 
gives  only  a  life  estate,  it  was  said  by  Chan- 
cellor Kent  in  4  Comm.  (13th  Ed.)  535,  that 
It  did  not  require  the  word  "heirs"  to  convey 
a  foe,  but  that  other  words  denoting  an  In- 
tention to  pass  the  whole  interest  of  the  tes- 
tator, as  a  devise  of  "all  my  estate,"  "all  my 
interest,"  "all  my  property,"  "my  whole  re- 
mainder," "all  I  am  worth,"  "all  my  rights," 
"all  my  title,"  or  "all  I  shall  be  posscr^sed 
of,"  and  many  other  like  expressions,  will 


carry  an  estate.  If  there  is  nothing  In  the 
other  parts  of  the  will  to  limit  or  control  the 
operation  of  the  words.  Mulvane  v.  Budc, 
45  N.  E.  669.  600,  146  Ind.  476. 

A  devise  to  a  wife  of  one-half  of  "all 
my  estate,"  followed  by  a  specific  bequest 
of  $3,000  for  Immediate  support,  where  the 
estate  was  worth  only  one-half  a  million,  and 
the  testator  had  been  an  active,  energetic 
business  man,  accustomed  to  use  and  handle 
the  property  as  his  own,  and  the  whole  tenor 
of  the  will  In  minor  details  Indicated  his  in- 
tent to  dispose  of  the  whole,  held  to  pass 
one-half  of  the  whole  estate  held  as  com- 
munity property  of  the  husband  and  wife. 
In  re  Stewart's  Estate,  15  Pac  445,  446,  74 
CaU  98. 

The  language  "my  estate"  or  "all  my  es- 
tate," whenever  used  In  a  will  devising  such 
property,  does  not  necessarily  import  an  in- 
tent In  the  testator  to  give  more  than  bis 
own  interest;  and  therefore  an  Intent  to  ex- 
clude the  dower  is  not  logically  Inferable 
from  the  fact  that  the  gift  is  to  the  wife 
equally  with  other  persons,  but  he  admits 
that.  If  an  Intention  to  give  an  Immediate 
interest  in  the  entire  corpus  of  the  land  can 
be  perceived,  the  Intended  equality  would  be 
destroyed  by  letting  in  the  dower.  In  re  Dur- 
fee*  14  R.  I.  47,  52  (citing  Jarm.  Wills). 

"All  my  estate"  In  a  will  in  which  testa- 
tor gives  to  his  wife  for  life  the  Income  and 
profits  of  all  his  estate,  and  then  gives  a  leg- 
acy of  money  to  an  adopted  child,  operates 
to  exclude  such  child  from  being  entitled  to 
Interest  on  the  legacy  during  the  life  of  the 
wife.  In  re  Yedder,  2  Con.  Sur.  548-558,  15 
N.  Y.  Supp.  798. 

A  will  creating  a  general  trust  of  "all 
my  estate,"  real,  personal,  and  mixed,  in- 
cludes Income  as  well  as  capital,  and  is  not 
broader  than  the  term  "whole  estate"  as 
used  In  a  residuary  clause  defining  the  re- 
siduary estate  as  testator's  whole  estate. 
The  words  "all"  and  "whole"  are  both  de- 
scriptive of  the  word  "estate,"  and  are  equal- 
ly broad  and  comprehensive  in  their  import 
Equitable  Guarantee  &  Trust  Co.  v.  Rogers, 
44  Atl.  789.  792,  7  Del.  Ch.  398. 

"All  my  estate,"  as  used  in  a  will  in  a 
direction  of  a  sale  to  pay  debts,  means  both 
real  and  personal  property.  Hilton  ▼.  Hil- 
ton (U.  S.)  2  MacArthur,  70,  87. 

A  will  In  which  the  testator  devised  all 
his  real  estate  to  his  wife  was  sufficient  to 
create  a  fee,  and  the  words  must  in  all 
Instances  convey  an  estate  of  inheritance, 
unless  there  is  something  In  the  other  parts 
of  the  will  to  control  their  operation,  and 
to  show  that  they  were  to  have  a  more  lim- 
ited effect.  Bacon  v.  Woodward,  78  Ma.^s. 
(12  Gray)  376, 379;  Donovan's  Lessee  v.  Dono- 
van (Del.)  4  Har.  177,  178;  Hitch  ▼.  Pat- 
ten (Del.)  16  Atl.  558,  572,  8  Houst.  334,  1 
L.  R.  A.  724;  Van  Mlddlesworth  v.  Scheuck. 
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8  N.  J.  Law  (8  Halst)  29,  89  (citing  Gonntesfi 
of  Bridgewater  v.  Duke  of  Bolton,  1  Salk. 
236;  Barry  v.  Edgewortb,  2  P.  Wms.  524; 
Cooper  V.  Marten,  1  Term.  R.  411;  Lambert's 
Lessee  t.  PaJne.  7  U.  S.  [8  Oranchl  134,  2 
L.  Ed.  377);  Kellogg  t.  Blair,  47  Mass.  (6 
Mete.)  322,  325;  Jackson  t.  Batccck  (N.  T.) 
12  Johns.  389,  393. 

Tbe  words  *'all  my  estate**  in  a  will 
passes  a  fee  or  whatever  interest  tbe  debtor 
has  in  the  lands,  because  the  word  "estate" 
comprehends  not  only  the  land  which  a  man 
has,  but  also  the  interest  he  has  in  it  Ter- 
rel  T.  Sayre,  8  N.  J.  Law  (2  Penning.)  598, 
602;  White  ▼.  White,  62  Conn.  518,  521. 

"All  my  estate,"  as  used  in  a  will  devis- 
ing all  of  testator's  estate  in  lands  which  he 
held  in  fee,  operate  to  pass  the  fee,  but  "all 
my  lands  lying  in  such  place"  is  not  sufficient, 
such  words  being  considered  merely  as  de- 
scriptive of  the  local  situation,  and  only  carry 
an  estate  for  life.  Hitch  v.  Patten  (Del.) 
16  Atl.  558,  565,  8  Houst  834,  2  L.  R.  A. 
724. 

Where  a  testator  first  gives  his  property 
generally  by  tbe  words  "all  my  property," 
or  "all  my  estate,**  or  "all  that  I  have  pow- 
er over,"  each  of  which  is  sufficient  to  pass 
everything,  and  then  proceeds  to  enumerate 
particulars,  such  enumeration  of  particulars 
does  not  abridge  or  cut  down  the  effect  of 
the  general  words.  Williams  v.  Brice,  51 
Atl.  37C,  377,  201  Pa.  595. 

The  words  "all  my  estate,"  in  a  will,  will 
pass  everything  a  man  has  under  his  will; 
but  if  the  word  is  coupled  \vltb  the  word 
"personal,"  or  a  local  description,  then  the 
gift  will  pass  only  personalty.  Andrews  v. 
Brumfield,  32  Miss.  107,  108. 

The  devise  by  a  testator  of  "all"  his 
estate,  and  "all  the  rest,  remainder,  and 
residue  of"  his  estate,  disposes  of  the  con- 
tingent interests  and  remainders  which  be 
had  In  an  estate  that  did  not  vest  in  him 
during  his  life,  as  well  as  all  estate  in  pos- 
session. Cruger  v.  Heyward  (S.  C.)  2  De- 
saus.  422,  430. 

Testator  devised  "all  of  his  estate  and 
effects  whatsoever  and  wheresoever"  to  F., 
in  trust  to  pay  funeral  expenses  and  debts, 
and  then  subjected  his  said  effects  be- 
queathed to  F.  to  pay  the  following  lega- 
cies, enumerating  among  them  a  gift  to  S. 
"of  tbe  house  his  father  now  dwells  in,  at 
the  decease  of  his  said  father,"  and  giving 
to  tbe  father  an  annuity,  and  to  the  son  a 
sum  of  money  and  other  pecuniary  legacies, 
and  then,  after  desiring  all  the  legacies  to  be 
paid  out  of  his  effects  by  the  said  F.,  gave  all 
the  rest  and  remainder  of  bis  effects  to  F.  and 
his  heirs  forever.  Held,  that  the  words,  "all 
my  estate  and  effects  whatsoever  and  where- 
soever," were  sufficiently  broad  to  include 
real  estate;  and  hence  F.  took  a  remainder 
in  foe,  and  tbe  bouse  devised  to  8.   after 


the  estates  for  life  by  implication  to  S«*s 
father,  and  a  remainder  for  life  only  to  the 
son,  though  the  personal  estate  of  the  tes- 
tator was  sufficient  to  pay  all  the  personal 
charges.    Franklin  v.  Trout,  15  Bast,  394. 

All  my  tmvm* 

"All,"  as  used  in  a  devise  of  "all  my 
homestead  farm,  being  the  same  devised  to 
me  by  my  father,"  will  pass  the  whole  of 
flic  homestead  farm,  though  a  part  of  it 
was  not  devised  by  the  father.  Drew  v. 
Drew,  28  N.  H.  (8  Fost.)  489,  502. 

Testator  devised  "all  that  my  farm  and 
plantation  in  G.  conveyed  to  me  by  tbe 
heirs  of  my  deceased  wife,  and  where  my 
son  B.  now  resides,  containing  about  85 
acres,  more  or  less."  The  testator  owned 
two  parcels  of  land  in  C,  the  one  a  farm 
contalnhig  about  72.62  acres,  which  had 
been  conveyed  to  him  by  the  heirs  of  his 
deceased  wife,  and  the  other  containing  14.73 
acres,  which  had  been  conveyed  to  him  by 
one  L.  The  two  parcels  adjoined  each  other, 
and  had  been  rented  and  cultivated  together 
for  many  years,  and  testator's  son  resided 
on  the  first  parcel,  but  cultivated  both.  Held, 
that  the  words,  "all  that  my  farm,"  etc., 
were  intended  to  and  did  convey  only  the 
premises  which  had  been  conveyed  to  the 
testator  by  the  heirs  of  his  deceased  wife, 
and .  did  not  include  both  parcels.  Evens 
V.  Griscom,  42  N.  J.  Law  (13  Vroom)  579, 
580,  36  Am.  Rep.  542. 

All  my  l&eirs. 

In  a  clause  of  a  will  reciting  that  the 
testator  left  It  to  the  trustee  to  distribute 
either  the  whole  or  a  part  of  the  capital  of 
his  estate  among  **all  my  heirs,"  the  word.^i 
"all  my  heirs"  were  not  to  be  taken  as  mean- 
ing solely  those  who  would  take  in  case  of 
intestacy,  but  included  all  those  who  stood  in 
an  inheritable  relation  to  him,  and  that  tlu* 
heirs  took  as  a  class.  De  Laurencel  v.  De 
Boom,  7  Pac  758,  759,  67  Cal.  362. 

All  my  l&onse. 

A  bequest  of  **my  bouse  and  all  that 
shall  be  In  It  at  my  death"  includes  cash,  but 
not  promissory  notes  and  securities.  Stuait 
V.  Marquis  of  Bute,  11  Ves.  657,  662. 

A  bequest  of  "my  house  and  all  that 
shall  be  in  it  at  my  death'*  includes  cash  and 
bank  notes,  but  not  promissory  notes  and  se- 
curities, since  they  are  evidences  of  title  to 
things  out  of  the  house,  and  not  things  In  tt 
Popham  V.  Lady  Aylesbury,  Amb,  68;  Moore 
V.  Moore,  1  Brown,  Ch.  127,  129. 

All  my  interest. 

In  speaking  of  the  common-law  rule, 
that  a  general  devise  of  real  estate,  without 
defining  the  Interest  to  be  taken  by  the  devi- 
see, gives  only  a  life  estate,  it  was  said  by 
Chancellor  Kent  in  4  Gomm.  (13th  £d.)  533» 
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that  It  did  not  require  the  word  •'heirs'*  to 
convey  a  fee,  but  that  other  words  denoting 
an  intention  to  pass  the  whole  Interest  of 
the  testator,  as  a  devise  of  "all  my  estate/' 
"all  my  Interest,"  "all  my  property,"  "my 
whole  remainder,"  "all  I  am  worth,"  "all 
my  rights,"  "all  my  title,"  or  "all  I  shall  be 
possessed  of,"  and  many  other  like  expres- 
sions, will  carry  an  estate  If  there  Is  noth- 
ing In  the  other  parts  of  the  will  to  limit 
or  control  the  operation  of  the  words.  Mul- 
vane  v.  Rude,  45  N.  E.  659,  660,  146  Ind. 
476. 

The  phrase  "all  my  Interest,"  when  used 
In  connection  with  a  devise  of  land,  passes 
a  fee.    Fogg  y.  Clark,  1  N.  H.  163,  167. 

A  will  devising  "all  my  Interesf  Is  suf- 
ficient to  convey  the  fee  In  testator's  real 
estate.  If  there  Is  nothing  In  other  parts  of 
the  will  to  limit  or  control  the  operation  of 
the  words.  Hitch  v.  Patten  (Del.)  16  AtL 
558,  572,  8  Houst  334,  2  L.  R.  A.  724. 

"All  my  Interest,"  as  used  In  a  wlll^ 
creates  an  estate  of  Inheritance.  White  t^ 
White,  52  Conn.  518,  521. 

The  phrase  "all  my  interest,"  as  used 
In  a  deed  conveying  to  a  certain  person  "all 
my  Interest"  in  all  of  a  certain  lot  of  land 
described,  is  equivalent  to  and  conveys  the 
same  title  as  a  deed  of  the  land.  Dow  r. 
Whitney,  16  N.  B.  722,  724,  147  Mass.  1. 

All  my  land. 

"The  term  'all  of  my  land,'  as  used 
in  a  marriage  settlement,  by  necessary  Im- 
plication and  a  common  understanding,  fs 
a  description  referring  to  such  lands  as  I 
may  own,  evidenced  by  the  public  records 
where  land  titles  are  required  to  be  re- 
corded, or  to  my  actual  and  continuous  pos- 
session for  such  time  as  under  the  law  con- 
stitutes a  title."  Moayon  v.  Moayon  (Ky.) 
72  S.  W.  33,  38,  60  L.  R.  A.  415. 

All  my  landed  estate. 

A  will  devising  "all  my  landed  estate" 
to  a  certain  beneficiary,  and  followed  by  a 
description  of  testator's  lands,  will  be  con- 
strued to  only  Include  the  land  so  described, 
and  not  to  Include  a  house  and  lot  owned 
by  testator,  and  not  so  described,  lilyers 
V.  Myers  <S.  C.)  2  McCord,  Eq.  214,  264,  16 
Am.  Dec.  G48. 

All  my  personal  property  or  estate. 

A  bequest  of  "all  my  personal  property" 
does  not  create  a  specific  legacy.  In  re 
Woodworth*s  Estate,  31  Cal.  595,  601. 

A  bequest  of  "all  the  testator's  personal 
C'state"  means  only  all  his  estate  not  other- 
wise disposed  of,  and  is  in  effect  a  residuary 
clause  of  personalty.  Wilson  v.  Eden,  5 
Exch.  752,  767. 

A  will  bequeathing  to  testator's  wife  "all 
my  personal  property,"  following  a  bequest 


of  the  homestead  farm  to  the  wife  during 
her  natural  life,  cannot  be  construed  to 
mean  all  that  the  words  in  common  acc^ta- 
tlon  imply,  but  refers  only  to  his  personal 
effects,  such  as  house,  furniture,  brlc-a-brac, 
and  the  like,  of  which  he  died  possessed. 
Tallman  v.  Tallman*  23  N.  Y.  Supp.  734,  741, 
8  Misc.  Rep.  465. 

The  phrase  "all  my  personal  property," 
employed  in  a  will,  is  sufiadently  broad  to 
include  all  personal  property  which  tbe 
testator  could  dispose  of  at  the  time  of  his 
death,  unless  there  be  something  else  in  the 
will  to  qualify  or  limit  it  Frick  y.  Frick, 
33  Atl.  462,  463,  82  Md.  218. 

A  bequest  by  a  testator  of  "all  my  per- 
sonal estate"  has  always  been  held,  where 
there  were  no  expressions  in  the  will  re- 
quiring a  different  construction,  to  mean 
simply  the  balance  of  the  personal  estate 
that  should  be  left  after  the  payment  of  bis 
debts  and  other  charges,  such  as  those  of 
burial  and  administration.  Cooch's  Ez'r  r. 
Cooch's  Adm'r  (DeL)  5  Houst  640,  564,  1 
Am.  St  Rep.  161. 

All  my  property* 

In  speaking  of  the  common-law  rule,  tbat 
a  general  devise  of  real  estate,  without  de- 
fining the  interest  to  be  taken  by  the  devisee, 
gives  only  a  life  estate,  it  was  said  by  Chan- 
cellor Kent  in  4  Comm.  (13th  Ed.)  535,  that 
it  did  not  require  the  word  "heirs"  to  con- 
vey a  fee,  but  that  other  words  denoting  an 
intention  to  pass  the  whole  interest  of  tbe 
testator,  as  a  devise  "of  all  my  estate,"  "all 
my  interest,"  "all  my  property,"  "my  whole 
remainder,"  "all  I  am  worth,"  "all  my 
rights,"  "all  my  title,"  or  "all  I  shall  be  poa- 
sessed  of,"  and  many  other  expressions  of 
like  import,  will  carry  an  estate  of  inheri- 
tance. If  there  is  nothing  In  the  other  parts  of 
the  will  to  limit  or  control  the  operation  of 
the  words.  Mulvane  ▼.  Rude,  45  N.  E.  659, 
660,  146  Ind.  476. 

The  phrase  "all  my  property,"  as  used  in 
a  will,  is  as  extensive  and  comprehensive  as 
"all  my  estate,"  or  "all  my  effects,  real  and 
personal,"  or  "all  I  am  worth,"  and  signifies  all 
the  right  or  Interest  which  the  testator  had  In 
land  or  chattels.  Jackson  y.  Housel  (N.  Y.) 
17  Johns.  281,  284. 

The  words  "all  my  property,  both  real 
and  personal,"  as  used  in  a  will,  accompanied 
with  the  charge  of  the  debts  and  power  of 
sale,  are  suflSlcient  to  carry  a  fee  in  tbe  real 
property  of  the  testator.  Carpenter  T, 
Brown,  0  R.  I.  383,  385. 

A  will  leaving  to  testator's  wife  one-third 
part  "of  all  my  property,"  both  real  and  pe^ 
sonal,  gives  the  wife  a  fee  of  one-third  of  tbe 
realty.  Roseboom  v.  Roseboom,  81  N.  X.  356, 
358. 

Where  testator  bequeathed  one-half  of 
"all  my  property"  to  a  particular  benefid- 
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ary,  the  words  "all  my  property"  sboald  be 
construed  as  meaning  that  which  remained 
after  payment  of  testator's  debts  and  ex- 
penses of  administration.  Briggs  t.  Hosford, 
39  Mass.  (22  Pick.)  288,  290. 

The  phrase  "all  my  property,"  as  used 
in  a  will  by  which  testator  gives  "to  my  wife 
the  one-third  part  of  all  my  property,"  meant 
his  real  and  personal  property  subject  to  the 
payment  of  his  debts,  but  did  not  subject  it 
to  the  payment  of  legacies.  Reed  ▼•  Adding- 
ton,  4  Ves.  570. 

A  will  by  which  testator  gave  to  a  cer- 
tals  person  "all  my  property  of  every  descrip- 
tion," whether  real,  personal,  or  mixed,  after 
paying  all  just  debts,  and  in  case  such  ben- 
eficiary should  die  not  leaving  any  legitimate 
heirs  of  her  body  then  all  the  property  so 
granted  to  her  by  the  will  should  go  to  others 
named,  should  be  construed  as  giving  the 
beneficiary  all  the  estate  and  interest  that 
was  subject  to  disposition  by  the  testator  lia- 
ble for  the  payment  of  his  debts,  subject  to 
be  divested  on  the  happening  of  the  contin- 
gency named  in  the  will,  and  not  a  life  estate 
only.    Piatt  v.  Sinton,  87  Ohio  8t  853,  354. 

A  bequest  of  "all  my  property  of  every 
description"  to  my  great  friend  and  relative 
J.  "shows  an  intention  to  appoint  a  universal 
legatee,  and  therefore  not  only  tangible  prop- 
erty, but  moneys,  stocks,  bonds,  and  choses 
in  action"  are  included  therein.  Hurdle  v. 
Outlaw,  66  N.  C.  75,  77. 

Where  a  testator  devised  "all  my  prop- 
erty, personal  and  real,  after  paying  my  just 
debts  and  claims,"  such  devise  vested  an 
estate  in  fee  in  the  devisee,  and  not  a  life 
estate.  It  is  well  settled  that  in  order  to 
convey  a  fee  the  use  of  the  word  "heirs"  Is 
not  necessary;  any  other  word  or  words  de- 
noting the  intention  of  the  testator  to  pass 
his  whole  estate  or  interest  to  the  devisee, 
such  as  a  devise  of  "all  my  estate,"  "all  my 
interest,"  "all  my  property,"  "my  whole  re- 
mainder," "all  I  am  worth  or  own,"  "all  my 
right,"  "all  my  title,"  or  "all  I  shall  die  pos- 
sessed of,"  and  other  expressions  of  like  im- 
port, will  create  an  estate  of  inheritance  if 
there  is  nothing  to  limit  or  control  the  oper- 
ation of  such  words  or  expressions.  Ross  ▼. 
Ross,  35  N.  E.  9,  10,  135  Ind.  867. 

Where  a  testator's  will  gives  to  a  certain 
devisee  "all  my  property,"  the  phrase  "all  my 
property"  means  that  an  estate  of  inheritance 
la  created,  or,  in  other  words,  imports  the 
absolute  property  in  the  testator's  real  es- 
tate.   Nicholls  V.  Butcher,  18  Ves.  193,  195. 

A  will  devising  the  same  to  testator's 
wife  for  life,  with  the  exception  of  certain  > 
specified  property,  is  a  general,  and  not  a  spe- 1 
dflc,  bequest    Mayo  v.  Bland,  4  Md.  Ch.  484. ' 

All  my  real  estate. 

"All  my  real  estate,"  as  used  in  a  will,  is 
to  be  construed  not  merely  to  mean  the  lands, 


but  to  Include  all  interest  which  the  testatoi 
has  in  them,  so  as  to  pass  an  estate  of  in* 
heritance  if  he  has  one.  Qodfrey  t.  Humph- 
rey, 35  Mass.  (18  Pick.)  537,  539,  29  Am.  Dec 
621. 

A  will  directing  the  executor  to  sell  "all 
the  real  estate  and  effects"  of  the  testator, 
and  safely  invest  the  proceeds,  etc.,  means 
all  my  real  estate  and  personal  property,  and 
implied  an  intention  on  the  testator's  part 
that  the  executor  should  turn  into  money  ail 
the  testator's  property  that  might  remain  at 
his  death  in  some  other  form  than  invest- 
ments, and  safely  invest  the  amount  so  that 
all  his  estate  should  be  in  money-producing 
Investments.  King  v.  Grant,  10  Atl.  505,  506, 
55  Ck)nn.  166. 

A  will  devising  "all  of  testator's  real 
estate,"  without  more  words,  is  not  sufficient 
to  carry  an  estate  for  years  in  lands  and  ten- 
ements which  testator  had  at  his  decease 
from  the  executor  of  the  devisee,  since  a 
term  for  years  in  lands  and  tenements  are 
regarded  as  contracts  affecting  the  estate,  but 
not  vesting  it,  the  lessee  having  the  term  only 
or  the  user  for  the  time  prescribed  by  his 
contract,  but  not  the  possession  or  seisin  of 
the  legal  estate.  Bates  v.  Sparrell,  10  Mass. 
323,326. 

Where  a  deed  of  assignment  in  trust  for 
the  payment  of  certain  debts  granted  "all  my 
real  estate,"  and  schedule  thereof  was  de- 
clared to  be  annexed  thereto,  the  phrase,  "all 
my  real  estate,"  was  restricted  and  qualified 
in  its  operation  by  the  reference  to  a  sched- 
ule, and  hence  property  not  described  in  the 
schedule  did  not  pass.  Gilbert  v.  North 
American  Fire  Ins.  Co.  (N.  Y.)  23  Wend.  43, 
45,  35  Am.  Dec.  543. 

All  the  real  estate  which  a  mortgagor 
owns  in  certain  towns,  within  the  meaning 
of  a  mortgage  of  all  the  real  estate  which  he 
owns  in  such  towns  of  whatsoever  name  or 
nature,  includes  his  interest  in  lands  of 
which  he  is  an  owner  in  common.  Drew  ▼. 
Carroll,  28  N.-B.  148,  149, 154  Mass.  181. 

All  my  real  or  personal  estate  or  prop- 


erty. 


A  devise  in  a  will  of  "my  real  and  per- 
sonal property"  indicates  an  intention  to  give 
an  estate  of  inheritance.  Morrison  v.  Sem- 
ple  (Pa.)  6  Bin.  94,  97. 

The  words,  "all  the  estate,  both  real  and 
personal,"  in  a  deed  describing  the  property 
conveyed  as  "all  the  estate,  both  real  and  per- 
sonal," to  which  the  grantor  is  entitled  in 
law  or  in  equity,  in  possession,  remainder,  or 
reversion,  is  sufficient,  as  between  the  par- 
ties, to  pass  all  real  estate  owned  by  the 
grantor,  but  it  is  not  a  sufficient  description 
to  impart  record  notice  to  a  subsequent  pur- 
chaser from  the  grantor  of  a  conveyance  af- 
fecting the  land.  Actual  notice  of  the  deed 
and  its  contents  would  not  affect  such  pur- 
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chaser,  unless  he  had  notice  that  the  land  | 
purchased  by  him  was  embraced  in  the  deed. 
Mundy  t.  Vawter  (Va.)  8  Grat  518,  545. 

A  provision  in  a  will  that  "all  my  prop- 
erty, both  real  and  personal,  shall  be  for  the 
sole  use  of  my  beloved  J.,"  gives  a  fee  to  the  | 
widow.    Rodenfels  ▼.  Schumann,  17  Atl.  688, 
689,  45  N.  J.  E)q.  (18  Stew.)  383. 

A  will  by  which  testator  bequeathed  to 
his  wife  **all  my  real  and  personal  property, 
to  hold  and  enjoy  forever,"  imported  an  in- 
tent to  convey  the  fee,  and  were  sufficient 
for  the  purpose.  Lord  Mansfield  says  no 
technical  words  are  necessary  in  a  will  to 
convey  an  estate,  and  if  the  testator  makes 
use  of  words  tantamount  to  those  necessary 
to  convey  a  fee,  as  if  he  says  "given  in  fee 
simple,"  or  "all  my  real  and  personal  estate," 
that  will  carry  all  bis  interest  in  the  land  de- 
vised, and  will  pass  a  fee  if  testator  has  a 
fee  in  the  premises.  Gaskin  v.  Gaskln, 
C!owp.  659.  If  a  man  devises  all  his  estate  it 
comprehends  all  that  he  has,  for  the  word 
"estate"  Is  genus  generallssimum,  and  in- 
cludes all  things,  real  and  personal.  Bolton 
V.  Bowne,  18  N.  J.  Law  (3  Har.)  210,  213. 

A  devise  to  the  testator's  wife  of  all  his 
property,  "both  real  and  personal,  forever," 
passes  the  fee  In  the  real  estate;  nor  is  such 
construction  affected  by  a  subsequent  clause 
in  the  will  whereby  the  testator  declared  that 
after  her  death  he  gave  an  additional  annu- 
ity to  a  person  to  whom  he  had  before  given  a 
mere  annuity  preceding  the  devise  to  the 
wife,  the  testator's  intent  to  use  the  words, 
all  his  property,  etc.,  in  a  more  restricted 
sense,  not  being  shown  by  such  subsequent 
clause.    Lady  Dacre  v.  Roper,  11  East,  518. 

In  a  will  giving  to  the  wife  the  use  and 
Improvement  of  "all"  the  real  and  personal 
estate,  the  word  "all,"  as  applied  to  the  real 
estate,  comprised  the  whole,  as  no  portion 
of  it  had  been  disposed  of.  As  applied  to 
the  personal  estate,  it  meant  all  there  was 
left,  a  portion  having  already  been  given,  and 
the  residue  was  "all"  the  personal  estate. 
Alsop  V.  Russell,  38  Conn.  99,  102. 

A  conveyance  of  all  the  estate,  both  real 
and  personal,  to  which  a  grantor  is  entitled, 
in  law  or  equity,  in  possession,  remainder,  or 
reversion,  passes  the  grantor's  whole  estate. 
Mundy  v.  Vawter  (Va.)  3  Grat  518,  545. 

A  will  wherein  testator  devised  in  a  re- 
siduary clause  all  his  estate,  "whether  real 
or  personal,"  meant  that  testator  devised  real 
estate  as  well  as  personalty,  and  hence  the 
devise  included  a  mortgage  held  by  him. 
Ballard  v.  Carter,  22  Mass.  (5  Pick.)  112,  115, 
16  Am.  Dec.  377. 

A  will  devising  "all  my  estate,  real  and 
personal,"  is  to  be  construed  as  a  disposal  of 
all  of  testator's  property  after  the  payment 
of  his  debts  and  the  expenses  of  admin  is  tra-  . 


tion.    Lamb  t.  Lamb,  28  Mass.  (11  Pick.) 
371,  376. 

"All  estates,"  as  used  in  Purd.  Dig.  214fi 
(Act  May  6,  1867),  providing  that  "all  es- 
tates," real,  personal,  and  mixed,  of  every 
kind  whatsoever,  situated  within  the  state, 
passing  from  any  person  who  may  die  seised 
or  possessed  of  such  estates,  either  by  will 
or  under  the  Intestate  laws  of  the  state,  oth- 
er than  for  the  use  of  father,  mother,  hus- 
band, wife,  and  children  and  lineal  descend- 
ants, where  the  wife  or  widow  or  son  of  the 
person  dying  seised  or  possessed  thereof  shall 
be  subject  to  tax,  except  where  the  estate  is 
of  less  value  than  $250,  must  be  construed  as 
meaning  the  property  possessed  by  the  de- 
cedent, and  not  the  individual  legacies,  the 
word  "estate"  being  ordinarily  applied  to 
property  of  decedents,  and  therefore  where 
the  estate  exceeds  $250  in  value  the  tax  must 
be  levied  upon  all  collateral  legacies,  regard- 
less of  the  amount  of  the  legacy.  In  re  How- 
ell's Estate,  23  Ati.  403,  147  Pa.  164. 

AU  my  risl&t  or  title. 

The  use  of  the  phrase  ^all  my  right"  hi 
a  will  devising  all  testator's  right  in  prop- 
erty, including  realty,  means  that  an  estate 
of  inheritance  is  created.  White  ▼.  White, 
52  Ck>nn.  518,  521. 

A  will  devising  '*all  my  right"  is  suffi- 
cient to  convey  the  fee  in  testator's  real  es- 
tate, if  there  is  nothing  in  other  parts  of  the 
will  to  limit  or  control  the  operation  of  the 
words.  Hitch  v.  Patten  (Del.)  16  Aa  658, 
572,  8  Houst  334,  2  L.  B.  A.  724. 

A  will  devising  "all  my  title"  la  suflBcient 
to  convey  the  fee  in  testator's  real  estate,  if 
there  \b  nothing  in  other  parts  of  the  will  to 
limit  or  control  the  operation  of  the  words. 
Hitch  T.  Patten  (Del.)  16  Atl.  568»  672.  8 
Houst  834,  2  L.  R.  A.  724. 

In  speaking  of  the  common-law  rule,  that 
a  general  devise  of  real  estate,  without  de- 
fining the  interest  to  be  taken  by  the  devisee, 
gives  only  a  life  estate,  it  was  said  by  Chan- 
cellor Kent  in  4  Ck)mm.  asth  Ed.)  535,  that  it 
did  not  require  the  word  "heirs"  to  convey  a 
fee,  but  that  other  words  denoting  an  inten- 
tion to  pass  the  whole  interest  of  the  testa- 
tor, as  a  devise  "of  all  my  estate,"  "all  my 
interest,"  "all  my  property,"  "my  whole  re- 
mainder," "all  I  am  worth,"  "all  my  rights," 
"all  my  title,"  or  "all  I  shall  be  possessed  of," 
and  many  other  expressions  of  like  import 
will  carry  an  estate  of  inheritance,  if  there  Is 
nothing  in  the  other  parts  of  the  will  to  limit 
or  control  the  operation  of  the  words.  Mul- 
vane  v.  Rude,  45  N.  B.  659,  660,  146  Ind.  47«. 

All  tl&e  oiL 

Where  the  owner  of  the  right  to  operate 
and  mine  for  oil  on  certain  premises  sold  all 
his  interest  therein,  and  in  the  contract  of 
sale  provided  that  "all  the  oil  produced  upoo 


ALL 


329 


ALL 


the  above  premises  shall  be  the  property  of 
the  vendee,  or,  If  any  be  sold,  the  avails 
thereof  shall  belong  to  him,"  and  at  the  time 
of  the  sale  there  was  some  oil  in  store  in  the 
tanks  on  the  premises,  such  oil  was  included 
and  passed  by  the  sale.  Wiliets  t.  Brown, 
42  Hun,  140,  143. 

All  offieen. 

"All  officers,'*  as  used  in  Const,  art  6,  i 
4,  authorizing  the  removal  of  all  officers,  con- 
strued to  include  municipal  as  well  as  county 
and  state  officers.  Houseman  v.  Common- 
wealth, 100  Pa.  222,  230. 

The  constitutional  amendment  regulat- 
ing elections,  and  providing  that  the  term  of 
"all  officers"  whose  successors  would,  under 
the  law  as  it  existed  at  the  tim^  of  their  elec- 
tion, be  elected  in  an  odd-numbered  year,  re- 
fers only  to  county  and  township  officers,  and 
does  not  include  a  municipal  office.  Griffith 
V.  Manning  (Kan.)  73  Pac.  75,  76. 

"All  officers,"  as  used  In  Const.  1874,  f  9, 
providing  that  "all  officers'*  for  a  term  of 
years  shall  hold  their  offices  during  good  be- 
havior, was  not  limited  to  such  officers  only 
as  were  subject  to  Impeachment.  Houseman 
V.  Commonwealth,  100  Pa.  222,  2S0. 

All  ordinaacea. 

As  used  in  a  bond  given  by  a  liquor  deal- 
er, conditioned  that  he  would  abide  and  keep 
"all  ordinances  of  the  mayor  and  council 
regulating  the  retailing  of  spirituous  liquors," 
"all  ordinances'*  meant  all  legal  ordinances, 
and  did  not  embrace  an  ordinance  which  was 
ultra  vires  or  for  any  other  rjeason  void.  Gil- 
ham  T.  Wells,  64  Ga.  192,  199. 

AU  ontstandins  warrants. 

Act  March  13.  1885,  to  legalize  void  evi- 
dences of  municipal  indebtedness  (section 
4),  provides  that  it  shall  be  the  duty  of  the 
county  treasurer  of  Nelson  county  to  nego- 
tiate the  sale  of  certain  bonds,  and  to  call 
In  "all  outstanding  warrants"  whenever  the 
bonds  are  sold,  and  he,  the  said  treasurer," 
shall  be  allowed  2  per  cent,  commission  for 
negotiating  said  bonds  and  paying  out  said 
money,  etc.  Held,  that  the  words  "all  out- 
standing warrants"  could  not  be  limited  to 
mean  only  all  such  warrants  as  the  county 
commissioners  might  direct,  since  as  to  valid 
warrants  the  first  section  of  the  act,  while 
In  form  permissive,  was  in  fact  mandatory 
on  the  board  of  county  commissioners,  re- 
quiring the  issuance  of  such  bonds  for  the 
payment  of  such  warrants;  and  "all  outstand- 
ing warrants,"  as  used  in  the  act,  was  to  be 
treated  in  the  same  manner,  since  It  cannot 
be  presumed  that  the  Legislature  intended 
to  clothe  the  county  commissioners  with 
power  to  determine  the  validity  of  munici- 
pal Indebtedness.  Ersklne  v.  Nelson  County, 
58  N.  W.  348»  351,  352.  4  N.  D.  66,  27  L.  E. 
A.  696. 


All  paymeats. 

An  assignment  of  a  mortgage  providing 
that  we  do  hereby  guaranty  the  collection  of 
such  mortgage,  and  "all  payments  thereon  at 
maturity,"  makes  the  assignors  guarantors 
of  the  whole  debt,  though  there  is  no  bond  ac- 
companying the  mortgage,  and  the  mort- 
gagor was  not  liable  upon  the  mortgage. 
Waters  v.  Chase,  21  Aa  882, 142  Pa.  463. 

AU  peracma. 

Act  Sess.  28,  c.  65,  §  9,  exempting  from 
toll,  for  passing  a  bridge  over  the  Schoharie 
river,  "all  persons  drawing  firewood  for  their 
own  family  use,"  extends  as  well  to  a  person 
drawing  his  firewood  at  one  time  with  the  as- 
sistance of  his  neighbors  and  others  hired  for 
the  purpose  as  if  he  himself  drew  but  one 
load  in  one  day,  and  therefore  exempts  all 
persons  so  drawing.  Wooster  v.  Van  Vech- 
ten  (N.  Y.)  10  Johns.  467. 

"All  persons,"  as  used  in  the  treaty  with 
Mexico,  December  11,  1861  (12  Stat  1199, 
art.  1),  providing  that  the  contracting  parties 
shall,  on  requisition,  deliver  up  "all  persons" 
accused  of  crime,  etc.,  if  used  without  quali- 
fication would  necessarily  include  all  persons, 
citizens  and  aliens  alike,  and  under  that 
general  designation  the  executive  it  is  be- 
lieved could  not  withhold  the  surrender  of 
an  American  citizen  upon  requisition  made 
by  the  republic  of  Mexico.  Ex  parte  McCabe 
(U.  S.)  46  Fed.  303,  374,  12  L.  R.  A.  589. 

Act  1899,  No.  205,  providing  that  officers 
in  custody  of  any  county,  city,  or  town  rec- 
ords shall  furnish  proper  and  reasonable  fa- 
cilities for  the  inspection  and  examination  of 
the  records,  to  "all  persons"  having  occasion 
to  make  such  examination,  is  not  confined  to 
persons  owning  or  interested  in  land,  but  ap- 
plies to  "all  persons"  who  may  desire  to  in- 
spect the  records  and  make  memorandums, 
and  includes  an  abstractor  seeking  informa- 
tion for  private  gain.  Burton  v.  Tuite,  44 
N.  W.  282,  285,  78  Mich.  363,  7  L.  B.  A.  73. 

"All,"  as  used  in  Comp.  St  c.  56,  §  11, 
providing  that  "all"  persons  who  shall  sell 
liquor  without  a  license  shall  be  guilty,  etc., 
means  every  one  without  exception,  and  is 
limited  to  no  class  of  persons,  and  includes 
both  wholesale  and  retail  liquor  dealers. 
State  V.  Cummlngs,  22  N.  W.  545,  547,  17  Neb. 
311. 

"All  persons,"  as  used  in  Rev.  St  c.  17, 
providing  that  persons  engaged  in  blasting 
rock  shall  give  seasonable  notice,  so  that  "all 
persons"  approaching  shall  have  time  to  re- 
tire to  a  safe  distance  from  the  place  of  ex- 
plosion, Includes  only  those  not  engaged 
about  the  quarry.  Hare  v.  Mclntire,  19  Atl. 
453,  454,  82  Me.  240,  8  L.  R.  A.  450,  17  Am. 
St  Rep.  476. 

Const,  art.  1,  §  9,  declarer  that  "all  per- 
sons shall  be  bailable  by  sufficient  sureties." 
It  was  decided  In  State  v.  Ward,  9  N.  C.  (2 
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Hawks)  443,  that  this  provision  was  not  ap- 
plicable to  prisoners  after  conyictlon,  and 
that  no  discretion  was  conferred  on  the  trial 
court  or  judge  to  admit  to  ball  In  such  a  case. 
In  Longworth's  Case,  7  La.  Ann.  247,  after  a 
review  of  the  cases,  It  was  held  that  the  pris- 
oner was  entitled  to  ball,  as  a  matter  of  right, 
after  conviction  as  well  as  before,  and  that  it 
was  not  within  the  discretion  of  the  court  to 
deny  It  The  question  was  before  the  Su- 
preme Ctourt  of  California  In  Ex  parte  Voll, 
41  Cal.  29,  and  the  conclusion  announced  was 
that  the  right  to  ball  after  conviction  was  not 
absolute,  but  was  within  the  discretion  of  the 
court.  However,  the  court  says:  "We  are 
Impressed  with  the  thought  that  the  use  of 
the  words  'all  persons,'  Instead  of  'all  per- 
sons before  conviction,'  was  for  a  purpose, 
and  not  accidental,  and  that  therefore  It 
should  be  held  that  the  right  to  ball  after 
conviction  was  within  the  discretion  of  the 
court"  Ford  v.  State.  60  N.  W.  9(50,  961,  42 
Neb.  418. 

Const  art  1,  i  7,  providing  that  "all 
persons"  shall  be  bailable  by  sufficient  sure- 
ty, unless  for  capital  offenses,  when  the  proof 
is  evident  or  the  presumption  great.  Is  not  to 
be  construed  In  Its  literal  sense,  and,  as  so 
construed,  Including  a  convict  with  an  ap- 
peal pending.    Ex  parte  Voll,  41  Gal.  29,  33. 

The  Bill  of  Rights,  providing  that  "all 
persons"  shall  be  liable  to  bail  on  sufficient 
sureties,  does  not  mean  that  "all  persons" 
under  all  circumstances  shall  be  entitled  to 
ball,  but  refers  to  a  class  of  persons  each 
and  all  of  whom  shall  be  balled,  except  as 
therein  provided,  and  must  be  construed  and 
controlled  by  the  provision  In  Const  U.  S. 
art  4,  i  2,  providing  that  a  person  charged 
in  any  state  with  treason,  felony,  or  any  oth- 
er crime,  who  shall  flee  from  justice  and  be 
found  In  another  state,  shall,  on  demand  of 
the  executive  authorities  of  the  state  from 
which  he  fled,  be  delivered  up  to  the  state 
having  jurisdiction  of  the  crime;  since  If, 
on  arrest  under  a  warrant  of  extradition, 
ball  is  allowable,  the  federal  Constitution 
Is  set  at  naught  and  delivery  In  the  state 
having  jurisdiction  of  the  offense  would  have 
its  price  regulated  generally  by  the  amount 
of  the  bail  bond,  and  a  fundamental  provi- 
sion which  was  intended  to  apply  to  all  class- 
es of  citizens  would  be  restricted  to  the  poor 
and  unfortunate  who  were  unable  to  furnish 
bail.    Ex  parte  Erwln,  7  Tex.  App.  288,  295. 

Mass.  Act  1793,  c.  34,  declares  that  all 
persons  shall  gain  residence  In  the  town  by 
dwelling  and  having  their  home  there  when  It 
was  Incorporated  Into  a  town.  It  was  held 
that  the  words  "all  persons"  as  there  used 
was  Intended  to  include  only  those  who  were 
legally  capable  of  gaining  a  settlement  In 
their  own  right  In  any  other  mode,  and 
hence  Inasmuch  as  an  Illegitimate  child  was 
incapable  of  gaining  a  residence  In  a  town 
in  ita  own  right,  but  had  a  residence  which 


was  derivative  from  the  residence  of  its 
mother,  such  child  could  not  gain  a  legal 
residence  in  a  town  by  being  an  actual  resi- 
dent therein  at  the  time  of  Its  incorporation. 
Inhabitants  of  Milo  v.  Inhabitants  of  Kil- 
marnock. 11  Me.  (2  Falrf.)  455,  457.  This 
case  followed  Inhabitants  of  Hallowell  v. 
Inhabitants  of  Gardiner,  1  Me.  (1  Greenl.)  93, 
101,  where  It  was  held  that  "all  persons"  did 
not  Include  a  married  woman  or  a  slave, 
they  not  being  legally  capable  of  gaining  a 
settlement  in  any  other  mode. 

The  provision  "all  persons  having  any 
claim  against  the  estate"  In  a  notice  direct- 
ing the  presentation  of  such  claims  is  of  so 
comprehensive  a  character  as  to  embrace  and 
Include  creditors,  legatees,  and  persons  en- 
titled to  distribution.  FUlyau  v.  Laverty,  8 
Pla.  72,  106. 

All  prisoners. 

'*A11  prisoners,"  as  used  in  section  9  of 
the  Bill  of  Rights,  declaring  that  all  prison- 
ers shall  be  bailable  unless  for  capital  offen- 
ses when  the  proof  Is  evident  means  only 
prisoners  who  have  not  been  tried  and  con- 
victed In  the  district  court  Ex  parte  Bzell, 
40  Tex.  451,  454,  19  Am.  Bep.  82. 

All  probate  matters. 

Const  1870,  art  6,  i  20,  provided  that 
the  General  Assembly  might  provide  for  the 
establishment  of  a  probate  court  In  each 
county  having  a  population  over  50,000,  and 
that  such  courts  shall  have  original  juria- 
dlcUon  of  "all  probate  matters."  Held,  that 
the  words  "all  probate  matters"  were  used 
in  their  broadest  and  most  general  sense,  and  i 
therefore  authorized  the  Legislature  to  gire  | 
such  courts  jurisdiction  of  proceedings  by 
guardians  for  the  sale  of  the  real  estate  of 
their  wards.  Winch  t.  Tobln,  107  III  212, 
216.  I 

All  prooeedinss* 

The  act  of  1874  (P.  Ix  219)  providing  for 
the  removal  of  "all  proceedings"  In  a  crim-  < 
inal  cause  to  the  Supreme  Court  does  not 
authorize  the  removal  of  matters  which  bad 
theretofore  rested  solely  in  the  discretion  of  | 
the  court  below,  such  as  the  denial  of  a  mo- 
tion for  new  trial.  Alexander  y.  Conmion- 
wealth,  105  Pa.  1,  11,  12. 

Where  an  order  provides  "that  all  pro- 
ceedings be  stayed"  In  a  case  for  a  definite 
time,  It  operates  to  prohibit  entry  of  judg- 
ment while  such  order  is  In  force.  It  stops  | 
further  progress  in  the  case  at  the  point  I 
where  the  order  attaches.  Uhe  v.  Chicago, 
M.  &  St  P.  Ry.  Co.,  57  N.  W.  484,  485,  4  8. 
D.  505,  507.  I 

All  property. 

The  terms  "property^  and  "all  property" 
in  a  statute  relating  to  taxation  of  railroad 
and  canal  companies  are  not  interchangeable 
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terms,  and  one  cannot  be  anbstitiited  for  the 
other.  State  Board  of  Assessors  t.  Central 
B.  Co.,  4  Atl.  578,  606,  48  N.  J.  Law,  146. 

Bey.  St  1852,  p.  481,  which  exempts  farm 
lands  included  within  the  limits  of  a  city 
from  taxation  for  municipal  purposes,  is  not 
repealed  by  section  42  of  the  Acts  of  1857, 
giving  the  common  council  of  cities  power  to 
collect  ad  yalorem  tax  on  **all  property" 
within  the  city.    Blain  y.  Bailey,  25  Ind.  165, 

lee. 

Within  the  provision  of  a  statute  provid- 
ing that  "all  property,"  real  and  personal, 
from  which  an  income  or  revenue  is  derived, 
shall  be  subject  to  taxation,  the  waterworks 
of  the  city  from  which  a  revenue  is  derived 
is  not  exempt  from  taxation  for  county  pur- 
poses. Erie  County  v.  Waterworks  Com*rs, 
6  AtL  138,  113  Pa.  36a 

"All  property  in  the  state,"  within  the 
meaning  of  the  constitutional  provision  that 
all  property  in  the  state  shall  be  taxed  In 
proportion  to  its  value,  cannot  be  construed 
to  mean  either  all  the  property  the  Legisla- 
ture may  designate,  or  all  except  such  as  the 
Legislature  may  exempt  The  phrase  means 
all  private  property,  or  all  property  other 
than  that  belonging  to  the  United  States  or 
the  state.  People  v.  McCreery,  34  CaL  432, 
45a 

"AH  the  property,"  as  used  in  Act  Feb., 
1878,  providing  that  "all  the  property"  of 
every  corporation  formed  under  the  act 
should  be  exempt  from  taxation  for  a  peri- 
od of  six  years,  is  a  phrase  of  wide  import, 
and  includes  the  capital  stock  of  such  corpo- 
rations. Santa  F6  County  Com'rs  v.  New 
Mexico  &  S.  P.  B.  Co.,  2  Paa  376,  383,  3  N. 
M.  116. 

Const  1874,  art  16,  i  5,  declaring  that 
"all  property"  subject  to  taxation  shall  be 
taxed  according  to  its  value,  means  all  pri- 
vate property  of  every  possible  description, 
or  all  property  situate  in  the  state  other  than 
that  belonging  to  the  state  or  general  govern- 
ment and  it  does  not  mean  all  such  property 
as  the  Legislature  may  designate,  or  all  ex- 
cept such  as  the  Legislature  may  exempt 
Little  Bock  &  Ft  S.  By.  v.  Worthen,  46  Ark, 
312,  327. 

The  expression  in  the  charter  of  a  mu- 
nicipal corporation,  authorizing  the  munici- 
pality to  tax  "all  property  within  the  corpo- 
rate limits"  thereof,  is  not  open  to  a  broader 
construction  than  the  phrase  "all  taxable 
property  of  the  state,"  and  cannot  open  a 
wider  field  for  the  exercise  of  the  power, 
and,  since  the  expression  "taxable  property 
of  the  state"  does  not  embrace  the  bonds  of 
the  state  in  an  act  levying  a  tax  on  the  peo- 
ple of  the  state,  the  phrase  in  the  charter 
will  not  be  construed  to  include  the  taxing 
of  Its  own  bonds,  in  the  absence  of  express 
authority  for  that  purpose.  City  of  Macon 
y.  Jonea^  97  Ga.  189,  482. 


An  assignment  for  creditors  conveyed 
to  the  assignee  "all  property  of  every  de- 
scription belonging  to  the  assignor,  the  same 
being  embraced  in  a  schedule  annexed,"  and, 
after  the  assignment  property  purchased  by 
the  assignor,  not  previously  delivered,  was 
delivered  and  receipted  for  by  the  as- 
signee, and  was  claimed  under  the  assign- 
ment Held,  that  the  term  "all  property  of 
every  description"  was  a  general  term,  and  if 
used  alone  would  convey  all  the  property  in 
which  the  assignor  had  an  interest  but  that 
the  words  "the  same  being  embraced  in  a 
schedule  annexed,"  which  were  special 
words,  limited  the  grant  and  the  assignment 
should  be  construed  according  to  the  rule 
of  construction  that  where  a  general  clause 
in  an  instrument  of  conveyance  is  followed 
by  special  words  in  accordance  therewith, 
the  grant  will  be  limited  to  the  special  mat- 
ter, and  hence  the  assignment  only  included 
those  articles  embraced  in  the  schedule. 
Belding  Bros.  &  Co.  v.  Frankland,  76  Tenn. 
(8  Lea)  67,  70,  41  Am.  Bep.  630. 

A  gift  of  "all  property"  will  not  only 
pass  real  estate,  but  will  pass  all  the  inter- 
est of  the  testator  in  the  estate.  Thomas  v. 
Phelps,  4  Buss.  348,  851. 

Where  testator  bequeathed  certain  prop- 
erty to  his  wife  for  life,  with  remainder  over 
of  a  part  of  such  property  to  his  children, 
followed  by  a  general  bequest  of  all  the  prop- 
erty "in  which  his  widow  has  given  the  life 
estate  to  another  child,"  the  phrase  "all  the 
property"  was  not  intended  to  include  the 
entire  amount  given  to  the  wife,  but  should 
be  construed  as  meaning  all  the  property  not 
otherwise  disposed  of.  West  v.  Bandle,  8  8. 
B.  454^  456,  79  Ga.  2& 

Where  testator  by  one  clause  of  his  will 
gave  his  wife  personal  property,  and  in  the 
following  clause  devised  to  her  real  estate 
for  life,  and  added,  "but  on  her  decease  the 
remainder  of  all  the  property  that  I  give  to 
my  said  wife  I  give  and  devise  to  my  son," 
held,  that  the  words  "all  the  property"  in  the 
last  clause  applied  only  to  the  real  estate. 
Howland  v.  Howland,  100  Mass.  222,  223. 

All  pnrposes. 

In  Const,  art  11,  i  6,  providing  that  the 
aggregate  amount  of  indebtedness  of  any 
county  "for  all  purposes"  shall  not  exceed  a 
certain  amount,  "all  purposes"  includes  all 
debts,  without  regard  to  the  method  of  their 
contraction,  and  covers  every  kind  of  in- 
debtedness, whether  the  same  be  incurred  for 
necessary  running  expenses  or  in  the  con- 
summation of  other  legitimate  municipal  ob- 
jects. People  y.  May,  12  Pac.  888»  840,  9 
Colo.  404. 

All  Quallfled  or  lecal  T<»tevfl» 

Where  a  right  to  remonstrate  against  the 
issuance  of  a  license  to  sell  intoxicating  liq- 
uors is  given  to  "all"  legal  voters^  it  includes 
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every   legal   voter.    White  v.   Furgeson,   64 
N.  E.  49,  53,  29  Ind.  App.  144. 

The  phrase  "all  the  qualified  voters,*'  In 
a  statute  providiug  that  towns  may  Issue 
bonds  in  aid  of  a  railroad  when  authorized 
by  **all  the  qualified  voters,"  was  construed 
to  mean  simply  "by  the  qualified  voters,"  or 
"by  the  voters,"  which  terms  have  always 
been  held  to  mean  by  a  majority  of  the  quali- 
fied voters.  Such  a  statute  requires  a  ma- 
jority of  all  voters  qualified  to  vote,  and  not 
merely  a  majority  of  those  voting.  Glenn  v. 
Wray,  36  S.  E.  167,  168,  126  N.  O.  730. 

AU  real  estate. 

Act  1873  provided  that  all  real  estate 
within  the  commonwealth  should  be  liable 
to  taxation  for  all  such  purposes  "as  now  is 
or  hereafter  may  be  provided  by  general 
laws."  Held,  that  the  exemption  of  the  prop- 
erty of  soldiers,  as  found  in  the  bounty  acts, 
was  not  repealed  by  statute,  inasmuch  as  a 
general  statute,  without  negative  words,  is 
not  to  be  construed  to  repeal  a  previous  stat- 
ute which  Is  particular  or  special,  though  the 
provisions  in  the  two  differ.  Rounds  v.  Way- 
mart  Borough,  81  Pa.  (31  P.  F.  Smith)  395, 
897. 

An  indictment  charging  defendant  with 
falsely  representing  that  he  was  the  owner 
of  several  parcels  of  real  estate  does  not 
saffidently  negative  the  truth  of  such  repre- 
sentations by  the  allegation  that  defendant 
was  not  then  and  there  the  owner  of  "all" 
of  such  real  estate,  inasmuch  as  he  might 
have  been  the  owner  of  all  save  some  in- 
significant parcel  of  the  land.  State  v.  Tris- 
ler,  81  N.  E.  881,  49  Ohio  St  583. 

All  rents  and  prollts. 

Where  one  who  was  entitled  to  the  rents 
and  profits  of  an  estate  until  a  certain  date 
died  previous  to  said  date,  leaving  a  will 
bequeathing  "all  of  the  rents  and  profits" 
of  such  estate,  only  the  rents  and  profits 
accruing  from  and  after  the  testator's  death 
passed.  Tissen  y.  Tissen,  1  P.  Wms.  500, 
503. 

All  repairs. 

A  covenant  In  a  lease  to  repair,  uphold, 
and  support,  or  to  well  and  sufficiently  re- 
pair, or  to  keep  in  repair  and  leave  as  found, 
or  to  repair  and  keep  in  repair,  or  to  keep  in 
good  repair,  natural  wear  and  tear  excepted, 
or  to  make  all  necessary  repairs,  or  to  deliv- 
er up  in  tenantable  repair,  or  to  deliver  up 
the  premises  in  as  good  a  condition  as  they 
now  are,  all  impose  upon  the  covenantor  the 
duty  of  rebuilding  or  restoring  the  premises 
destroyed  or  Injured  by  the  elements.  Arm- 
strong V.  Maybee,  48  Pac.  737,  738,  17  Wash. 
24, 61  Am.  St  Rep.  898. 

A  covenant  by  a  lessee  to  make  all  "in- 
side and  outside  repairs"  is  simply  a  general 


covenant  under  which  the  lessee  was  bound 
to  make  all  ordinary  repairs,  but  was  not 
called  upon  to  make  those  which  were  ex- 
traordinary, such  as  those  caused  by  a  vio- 
lent storm.  May  v.  Gillls,  62  N.  B.  385,  386» 
169  N.  Y.  330. 

All  rest,  residue,  and  remainder. 

**A11  the  rest,"  as  used  in  a  will  in  which 
testator  gave  certain  legacies  to  his  sisters, 
and  gave  and  bequeathed  to  his  wife  "all  the 
rest"  of  his  lands  and  tenements,  of  them- 
selves Import  a  devise  of  the  fee,  but,  unless 
aided  by  the  context,  the  devisee,  whether 
he  be  a  sole  or  a  residuary  devisee,  will,  if 
there  be  no  words  of  limitation,  take  only  a 
life  estate.  Wright  ▼.  Page,  23  U.  S.  (10 
Wheat)  204,  205,  6  L.  Ed.  303. 

Where  a  will  authorizes  executors  to  sell 
testator's  real  estate  expressly  at  their  dis- 
cretion, and  directs  them  to  convert  into 
money  and  invest  "all  the  rest"  of  testator's 
estate  not  already  in  money,  the  words  '*all 
the  rest"  exclude  the  real  estate.  Graydon's 
Ex'rs  V.  Graydon,  23  N.  J.  £q.  (8  a  E.  Green) 
229,233. 

Where  testator  devised  "all  the  residue 
and  remainder  of  my  estate,"  such  phrase 
creates  a  fee,  though  no  words  of  limitation 
or  Inheritance  are  added.  Parker  v.  Parker, 
46  Mass.  (5  Mete.)  134.  138.  ' 

In  a  win  the  words  *'all  the  rest  of  my 
lands"  do  not  of  themselves  import  a  devise  I 
of  a  fee,  but,  unless  aided  by  the  context 
the  devisee,  whether  sole  or  residuary,  will, 
if  there  are  no  words  of  limitation,  take  only 
a  life  estate.  Wright  v.  Page,  23  U.  S.  (10  | 
Wheat)  204,  230,  6  L.  Ed.  303. 

A  bequest  In  a  will  by  which  testator 
gave  all  his  household  furniture,  wearing  ap-  | 
parol,  cattle,  horses,  carriages,  tools,  produce, 
etc.,  and  '*all  the  rest  and  residue"  of  his  es- 
tate not  thereinbefore  bequeathed  or  devised 
or  mentioned,  should  be  construed  as  a  gen- 
eral residuary  bequest  making  the  person 
designated  the  testator's  residuary  legatee, 
the  same  as  he  would  have  been  had  the 
enumeration  of  specific  articles  been  omitted, 
for  such  enumeration  prior  to  the  words 
**rest  and  residue"  does  not  necessarily  alter 

'  their  meaning.    Le  Rougetel  v.  Mann,  63  N. 

'  H.  472,  473,  3  Atl.  746. 

"All  the  rest  and  residue,"  as  used  in  a  i 

will  making  specific  devises,  and  then  direct-  | 
ing  the  disposition  of  **all  the  rest  and  resi- 

I  due"  of  testator's  property,  includes  all  of  , 


testator's  property  not  included  in  the  spe 
cific  devises.  Prowltt  v.  Rodman,  87  N.  Y- 
42,49. 

"All  the  rest  and  residue,"  as  used  in  a 
bond  requiring  a  testatrix  to  make  and  re- 
turn a  true  and  perfect  inventory  of  all  '*tiiP 
rest  and  residue"  of  the  goods  and  chattels 
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of  the  estate,  means  what  remains  for  distri- 
bution according  to  law,  or  what  is  left  after 
payment  of  the  intestate's  debts.  Carrol  ▼. 
Connet  25  Ky.  (2  J.  J.  Marsh.)  195,  201. 

"All  the  rest  and  residue  of  my  estate," 
as  used  in  a  will,  is  intended  as  "a  general 
description  of  all  the  property  testator  had 
left  In  the  world,  whether  real,  personal,  or 
mixed,  after  the  payment  of  debts  and  spe- 
cific legacies.  In  the  older  cases  such  an 
expression  was  interpreted  in  a  more  restrict- 
ed sense,  and  did  not  include  real  property, 
but  the  tendency  of  modern  holdings  is  to 
construe  the  phrase  according  to  its  popu- 
lar signification,  as  including  property  of 
every  variety."  Chapman  v.  Chick,  16  Atl. 
407.  409,  81  Me.  109;  Burkitt  v.  Chapman,  1 

H.  Bl.  223,  226. 

ff 

Where  testator  gaye  a  life  estate  in  cer- 
tain real  estate  to  his  wife,  a  devise  by  an- 
other clause  of  the  will  of  '*all  the  residue 
of  his  estate"  to  his  wife  enlarges  the  life 
estate  to  a  fee,  and  cannot  be  regarded  as  in- 
tended to  embrace  only  the  personal  estate. 
Warner  v.  WUlard*  9  Ati.  136.  187,  54  Conn. 
470. 

"All  the  rest,  residue,  and  remainder  of 
my  estate,."  as  used  in  the  residuary  clause 
of  a  will  disposing  of  all  the  "rest,  residue, 
and  remainder  of  testator's  estate,"  means 
real  estate  as  well  as  personalty.  Hackett 
V.  Commonwealth,  102  Pa   506,  514. 

"All  the  rest,  residue,  and  remainder  of 
my  estate,"  within  the  meaning  of  a  will  de- 
claring testator's  intention  to  be  to  dispose 
of  "all  the  rest,  residue,  and  remainder  of  my 
pstate,"  is  to  be  construed  to  mean  all  such 
estate,  both  In  quantity  and  quality.  In  re 
Jeremy's  Estate,  85  Ati.  847,  178  Pa  477. 

AU  rigktf  tiUe«  and  Interest. 

"All,"  as  used  in  partition  deeds  convey- 
ing  "all  right,  title,  and  interest  of  the  said 
parties  of  the  first  part,"  is  not  ambiguous, 
and  a  reservation  of  a  part  cannot  be  im- 
plied, but  the  entire  estate  and  Interest  of 
such  parties  passed  under  such  deed.  Sny- 
der V.  GrandstaflT,  81  S.  B.  647,  650,  96  Va. 
473,  70  Am.  St  Rep.  8G3. 

An  attachment  of  "all  the  right,  titie, 
and  interest"  which  a  debtor  has  in  lands  is 
a  good  attachment  of  the  land  itself.  Mll- 
lett  y.  Blake,  18  Atl.  293,  295,  81  Me.  531,  10 
Am.  St  Rep.  275. 

"All  right  and  title,"  as  used  in  Home- 
stead Act  July  1,  1873,  declaring  that  every 
householder  having  a  family  shall  be  en- 
titled to  a  certain  estate  or  homestead,  and 
such  homestead  and  "all  right  and  titie 
therein"  shall  be  exempt  from  attachment 
is  to  be  construed  literally  as  to  all  the 
right  which  the  head  of  the  family  has  in  the 
premises,  and  includes  the  lot  of  ground  oc- 
cupied as  a  residence,  and  is  not  limited  to 


the    mere    homestead    right    of   occupancy. 
Hartman  v.  Schultz,  101  111.  437,  440. 

All  risks. 

A  policy  insuring  a  floating  dry  dock 
against  "all  risks"  should  be  construed  to  in- 
clude all  river  and  harbor  risks,  so  far  as 
those  risks  are  applicable  to  floating  docks. 
Marcy  ▼.  Sun  Mut  Ins.  Co.,  11  La.  Ann.  748, 
749. 

AUsaUlns. 

The  term  "all  sailing,"  as  used  in  the 
contract  of  a  steamship  company  for  the 
carriage  of  cattle  on  certain  specified  ves- 
sels "all  sailing"  during  certain  months, 
should  not  be  read  "all  vessels  that  may 
sail,"  but  should  be  construed  to  import  a 
warranty  that  all  the  vessels  named  will  sail 
during  such  month.  Morris  ▼.  Chesapeake  ft 
O.  S.  S.  Co.  (U.  8.)  125  Fed.  62,  67. 

All  seminaries  of  leamiac* 

Gen.  St  1878»  c  11,  i  6,  exempting  firom 
taxation  "all  seminaries  of  learning,"  with 
the  books  and  furniture  therein,  and  the 
grounds  attached,  includes  seminaries  for 
young  ladies  erected  by  private  persons  and 
supiiorted  by  their  patrons.  It  means  all 
seminaries  of  learning  open  for  the  instruc- 
tion of  the  young  and  dissemination  of 
knowledge.  It  is  not  necessary  that  the 
school  shall  belong  to  and  be  a  part  of  the 
general  educational  system  provided  by  the 
state,  any  more  than  colleges  and  academies 
within  its  bounds  founded  and  sustained  by 
private  patronage.  The  character,  objects, 
and  benefits  of  such  an  institution  are  public 
in  their  nature.  Nelson  v.  Stryker  Semi- 
nary, 58  N.  W.  1133,  1134,  52  Minn.  144. 

All  sorts  or  mannf  aotnres  of  wooL 

"All  sorts  of  wool,"  as  used  in  Navlga 
tion  Act  43  Geo.  Ill,  c.  155,  §  13,  do  not  in- 
clude cotton  wool,  especially  where  the 
words  •*wool"  and  "cotton  wool"  are  used  in 
another  clause,  and  in  the  same  section  of 
the  act  as  distinct  commodities.  Therefore 
the  Importation  of  cotton  in  a  Portuguese 
vessel  owned  by  a  British  subject  the  cap- 
tain and  crew  of  which  are  Portuguese,  is 
contrary  to  the  act  Pearce  v.  Cowie,  1  Holt 
N.  P.  69,70. 

Act  Cong.  March  3,  1883,  Schedule  K, 
imposing  a  duty  of  35  per  cent  on  "all  man- 
ufactures of  wool  of  every  description  made 
wholly  or  In  part  of  wool,  not  specially  enu- 
merated or  provided  for"  in  the  act  does  not 
include  manufactures  which  are  composed 
partly  of  wool  but  the  component  part  of 
chief  value  of  which  is  silk,  for  the  reason 
that  Schedule  L.  of  the  same  act  imposes  a 
duty  of  50  per  cent,  on  all  goods,  wares,  and 
merchandise  made  of  silk,  or  of  which  silk  is 
the  component  material  of  chief  value. 
Hartranft  v.  Meyer,  10  Sup.  Ct  751,  136  U. 
S.  237,  34  L.  Ed.  lia 
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AU  spawls  and  rubbish. 

A  condition  in  a  lease  of  a  quarry  to  de- 
liver the  premises  at  the  expiration  of  the 
lease  in  as  good  condition  as  they  are  now, 
all  spawls  and  rubbish  to  be  removed,  mere- 
ly requires  the  removal  of  such  spawls  and 
rubbish  as  accumulated  during  the  term  of 
the  lease,  and  not  those  on  the  ground  when 
the  tenant  took  possession.  The  words  "all 
spawls  and  rubbish  to  be  removed"  are  but 
a  part  of  the  general  clause  which  was  de- 
signed to  secure  a  return  of  the  premises  in 
as  good  condition  as  they  now  are,  and  only 
amplified  that  expression.  Coppinger  y. 
Armstrong,  8  111.  App.  210,  218. 

AU  statioiis. 

A  bill  of  lading  giving  the  vessel  "lib- 
erty to  call  at  any  port  or  ports  for  what- 
ever purpose,  •  •  •  and  to  tow  and  as- 
sist vessels  in  all  stations,"  authorized  only 
assistance  to  vessels  needing  help  in  all  sta- 
tions that  might  be  met  with  in  the  ordinary 
course  of  the  voyage,  and  did  not  justify  the 
vessel  in  making  a  material  deviation  to  as- 
sist a  disabled  vessel.  Ardan  8.  8.  Co.  v. 
Theband  (U.  8.)  35  Fed.  620,  622. 

All  stooUiolders. 

**A11  stockholders,"  as  used  in  a  statute 
providing  that  stockholders  of  corporations 
shall  be  held  for  the  corporate  debts,  must, 
in  the  absence  of  any  legislative  intent  to  the 
contrary,  be  regarded  as  including  not  only 
those  who  were  such  at  the  time  the  indebt- 
edness was  incurred,  but  all  those  who  suc- 
cessively stand  in  their  shoes  in  respect  to 
the  stock.  Brown  v.  Hitchcock,  86  Ohio  St 
667,  681. 

All  smnmer. 

In  an  action  for  slander,  an  allegation 
that  defendant  stated  that  plaintiff  had  been 
stealing  from  him  "all  summer"  is  not  prov- 
ed by  the  words,  "he  is  stealing  from  us 
every  day."  Smith  v.  Moore,  52  Atl.  320, 
322.  74  Vt  81. 

AU  nuns  eoUeoted* 

A  City  ordinance  providing  that  the  dty 
attorney  should  receive  10  per  cent  "on  all 
sums  collected  for  the  city"  includes  all 
sums  collected  In  both  civil  suits  and  crim- 
inal suits,  and  the  ordinance  does  not  make 
cjiy  distinction  between  the  sums  collected 
in  such  suits.  City  of  Austin  v.  Johns,  62 
Tex.  179,  183. 

AU  taxes. 

Where  a  lease  requires  the  lessee  to  pay 
"all  taxes"  on  the  demised  premises,  "all 
taxes"  means  merely  general  taxes,  and  does 
not  make  the  lessee  liable  for  a  special  sewer 
assessment  Ittner  v.  Robinson,  62  N.  W. 
846,  847,  86  Neb.  188. 


AU  thmt  thMPein  udsts. 

A  will  giving  testator's  wife  the  home- 
stead, and  all  articles  of  goods  In  my  hoaae, 
personal  furniture,  household  furniture,  and 
"all  that  therein  exists,"  will  pass  money 
contained  in  an  iron  box  in  the  house.  Perea 
V.  Barela,  23  Pac.  766,  771,  5  N.  M.  46a 

AU  tbe  proceeds  of  estate. 

"All  the  proceeds,"  as  used  in  a  will 
whereby  testator  gave  to  his  wife  all  his  real 
and  personal  estate,  requesting  that  at  her 
death  she  divide  equally  between  certain  per- 
sons "all  the  proceeds"  of  testator's  estate, 
meant  the  entire  body  of  the  estate,  subject 
to  such  sales  and  conversions  thereof  as  the 
interest  or  the  Interests  of  the  parties  might 
require,  and  did  not  mean  merely  the  rents 
and  profits  of  the  corpus  of  the  estate.  Knox 
V.  Knox,  18  N.  W.  165,  167,  59  Wifl.  172,  48 
Am.  Rep.  487. 

AU  tbe  estate. 

A  devise  of  "all  the  estate"  la  as  compre- 
hensive and  extensive  as  one  of  "all  my  es- 
tate," and  carries  the  fee.  Lambert's  Les- 
see V.  Paine,  7  U.  8.  (8  Cranch)  97,  138,  2  L 
Ed.  877. 

A  devise  of  "all  the  testator's  estate"  In- 
cludes a  fee  simple  In  his  real  estate,  "for  an 
estate  means  interest,  and  all  the  Interest  of 
testator  must  mean  a  fee  simple  If  the  tes- 
tator has  one."  Van  Middlesworth  v. 
Schenck,  8  N.  J.  Law  (8  Halst)  29,  89. 

"All  the  estate,  real  and  personal,  of 
every  nature  and  description.  In  law  or 
equity,"  as  used  in  Bankr.  Law  1800,  §  5,  de- 
claring that  it  shall  be  the  duty  of  the  com- 
missioners, after  a  party  has  been  declared 
a  bankrupt  to  take  Into  their  possession  all 
the  estate,  real  and  personal,  of  every  nature 
and  description,  to  which  the  bankrupt  may 
be  entitled  either  in  law  or  equity,  "are 
broad  enough  to  cover  every  description  of 
vested  right  and  Interest  attached  to  or 
growing  out  of  property."  Gomegys  v.  Vas- 
se.  26  U.  S.  (1  Pet)  193,  218,  7  L.  Ed.  108; 
Williams  V.  Heard,  11  Sup.  Ct  886,  888,  140 
U.  8.  529,  86  L.  Ed.  550. 

"All  the  estate,"  as  used  In  a  guardian's 
bond,  obligating  him  to  file  an  inventory  of 
"all  the  estate"  which  he  shall  have  receiyed 
or  taken  possession  of,  meant  and  was  con- 
fined to  an  obligation  to  file  and  inventory  "of 
the  estate  of  the  Infant"  received  by  him,  as 
it  would  lead  to  an  absurdity  to  assign  to  the 
terms  In  question  a  meaning  which  would 
convert  them  into  a  stipulation  that  the 
guardian  in  the  bond  bound  himself  to  put  in 
an  account  of  every  estate  that  belonged  to 
strangers  that  might  come  into  his  hands. 
Ordinary  v.  Helshoo,  42  N.  J.  Law  (13 
Vroom)  15^  1& 

AU  times. 

Bee  "At  All  Timet.'* 
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4U  the  wmt0v. 

A  deed  granted  a  rlgbt  to  lay  a  pipe  to 
a  designated  spring  on  the  grantor's  prem- 
ises, and  to  convey  "all  the  water"  "of  said 
spring  which  can  be  taken  through  the  pipe." 
Held,  that  the  phrase  "all  the  water"  did  not 
authorize  the  grantee  to  excavate  and  there- 
by get  water  from  neighboring  springs,  so 
that  he  could  obtain  water  to  the  full  capac^ 
ity  of  the  pipe,  but  that  he  was  only  entitled 
to  take  such  water  as  might  flow  from  the 
spring  designated,  through  such  pipe.  Fur- 
ner  v.  Seabury,  81  N.  B.  1004,  185  N.  Y.  60. 

A  grant  by  an  irrigation  ditch  company 
to  a  lumber  company  of  a  right  of  way  for  a 
flume  across  the  grantor's  ditch  provided 
that  the  crossing  should  be  made  in  such  a 
way  as  not  to  stop  or  Impede  the  flow  of 
"all"  the  water  which  the  ditch  might  or 
could  carry.  In  construing  the  term  "all" 
as  used  in  this  grant,  the  court  says  that  it 
is  used  to  signify  the  "maximum  quantity 
or*;  that  it  was  not  in  contemplation  that 
every  drop  of  running  water  should  be  ab- 
solutely stopped  or  absolutely  impeded,  but 
that  there  should  be  no  stoppage  or  impedi- 
ment to  the  maximum  quantity  of  water 
which  the  ditch  was  capable  of  carrying,  so 
that  the  grant  was  with  a  proviso  that  the 
crossing  should  not  Impede  the  maximum 
quantity,  and  not  that  it  should  not  impede 
the  flow  of  all  the  water  in  the  ditch.  Cen- 
terville  &  K.  Irr.  Ditch  Ck>.  v.  Sanger  Lum- 
ber Co.,  78  Pac.  1079,  1080,  140  Cal.  385. 

All  who  may  feel  interested. 

A  common  carrier  engaged  in  carrying 
federal  mail,  and  also  in  the  transportation 
of  passengers,  wrote  a  letter  to  the  postmas- 
ter at  one  of  the  offices  from  which  he  was 
accustomed  to  carry  mail,  informing  him 
that  on  a  certain  day  one  of  his  vessels 
which  did  not  ordinarily  stop  or  receive  mail 
or  passengers  at  that  place  would  stop  there, 
and  requesting  the  postmaster  for  a  mail  in 
readiness,  and  to  "advise  all  who  may  feel 
Interested  in  the  above."  Held,  that  the  ex- 
pression "all  who  may  feel  Interested"  did 
not  refer  alone  to  persons  Interested  In  the 
arrival  and  departure  of  the  mall,  but,  under 
the  circumstances.  Included  all  those  who 
wished  to  take  passage  on  the  vessel,  so  that 
a  person  offering  himself  as  a  passenger,  and 
prevented  from  being  accepted  by  the  failure 
of  the  boat  to  stop,  was  entitled  to  recover 
damages  for  breach  of  special  contract 
Helm  V.  McCaughan,  82  Miss.  17,  45,  66  Am. 
Dec  588. 

All  words. 

Code  1873,  c  145,  §  2,  providing  that  "all 
words"  which  are  considered  as  insults  and 
lead  to  violence  and  breach  of  the  peace 
shall  be  actionable,  will  be  construed  to  in- 
clude written  or  printed  words  of  such  char- 
acter. Chaflln  T.  I^nch,  1  S.  B.  803,  807,  88 
Va.  106. 


AU  unpaid  taxes. 

Laws  1850,  c  22,  i  5»  providing  that  tne 
title  vested  by  a  tax  deed  shall  be  subject  to 
"all  unpaid  taxes  and  charges"  which  are  a 
lien  on  the  land,  mean  only  such  unpaid  tax- 
es and  charges  as  may  have  accrued  subse- 
quently to  the  sale  on  which  the  deed  issued. 
Sayles  v.  Davis,  22  Wis.  225,  230. 

Alfli  Ain>  liVEBT  OTHEB. 

"All  and  every  other  my  lands,  tene- 
ments, and  hereditaments,"  as  used  in  a  de- 
vise, were  general  words,  and  were  sufficient 
to  pass  a  remote  reversion  in  real  estate 
and  lands  to  be  purchased  and  settled  by  the 
testator.  Attorney  General  v.  Vigor,  8  Yea. 
256,  294 

AIX  AHB  ETEBTTHXVO* 

.  "All  and  everything,"  as  used  In  a  will 
devising  "all  and  everything"  that  testator 
shall  receive  from  his  mother's  estate,  is  of 
similar  import  and  as  comprehensive  as  the 
expressions  "all  I  have,"  "all  I  am  worth," 
or  "everything  I  may  die  possessed  of,"  and 
will  pass  the  fee  in  his  real  estate,  such 
intention  being  manifested  from  the  will  as 
a  whole.  Chamberlain  y.  Owlngs,  80  Md^ 
447.  455. 

AIX  AND  SIN GULAB. 

The  words  "all  and  singular  my  real  es- 
tate," in  a  will  devising  "all  and  singular 
my  real  estate,"  is  broad  enough  to  include 
all  real  estate  possessed  by  the  testator  at 
the  time  of  his  death,  including  property  ac- 
quired by  him  after  making  the  veill.  Mc- 
Claskey  y.  Barr  (U.  8.)  54  Fed.  781,  798. 

AIX  FAXTLTS. 

See  "With  all  Faults.- 

AIX  INTENTS  AND  PUBPOSE8. 

See  "To  All  Intents  and  Purposes." 

AIX  OTHEB. 

All  other  acts. 

Act  Jan.  4,  1860,  incorporating  the  St 
Joseph  board  of  public  schools,  section  1,  de- 
fiulug  the  boundaries  of  the  corporation,  giv- 
ing it  its  corporate  name,  conferring  per- 
petual succession,  authorizing  it  to  sue  and  be 
sued,  and  providing  that  it  may  purchase,  re- 
ceive, and  bold  property,  real  and  personal, 
may  lease,  sell,  or  dispose  of  the  same,  and 
do  "all  other  acts  as  natural  persons,"  means 
acts  within  the  powers  granted  but  not  speci- 
fied. Corporations  obtain  powers  by  grant 
exclusively,  and  from  their  thus  limited 
character  can  claim  such  implied  powers  only 
as  are  necessary  to  carry  out  the  obvious 
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object  and  Intention  of  the  charter.  Especial- 
ly Is  this  true  In  cases  where  the  act  of  In- 
corporation, when  properly  construed,  pro- 
vides for  the  very  contingencies  which  are 
claimed  to  have  existed,  creating  a  necessity 
for  the  Implied  powers.  Hence,  where  the 
charter  provided  that  the  school  board  should 
cause  an  estimate  of  the  amount  of  money 
necessary  to  be  raised  for  the  purpose  of 
building  and  repairing  schoolhouses  and  fur- 
nishing the  same,  together  with  the  amount 
necessary  to  meet  other  expenses,  to  be  made 
out  and  certified,  and  the  county  court  should 
cause  the  amount  so  certified  to  be  levied 
upon  all  taxable  property  and  collected,  pro- 
vided the  taxes  should  not  exceed  a  certain 
per  cent,  the  school  board  had  no  Implied 
power  to  issue  bonds  for  the  purpose  of  rais- 
ing money  to  build  schoolhouses.  Erwln  v. 
St.  Joseph's  Board  of  Public  Schools  (U.  S.) 
12  Fed.  680,  682. 

Under  a  charter  of  a  corporation  author- 
izing It  to  do  "all  other  acts  as  natural  per- 
sons," Its  power  is  limited  to  such  other  acts 
as  were  authorized  by  the  corporate  charter 
or  statutes  of  the  state  applicable  to  such  cor- 
porations, and  the  charter  cannot  be  con- 
strued as  removing  all  limitations  Inseparable 
from  corporate  existence,  and  to  confer  on 
the  corporation  power  to  engage  In  a  busi- 
ness of  a  different  character  from  that  for 
which  It  was  organized.  Gauze  v.  Glarks- 
vllle  (U.  S.)  10  Fed.  Gas.  96,  98. 

All  other  business,  trades,  eto. 

Rev.  St  §  4644,  subd.  15,  conferring  pow- 
er upon  the  city  to  license,  tax,  and  regulate 
auctioneers,  grocers,  commission  merchants, 
retailers,  merchants,  agents,  real  estate 
agents  and  brokers,  horse  and  cattle  dealers, 
mercantile  agents  and  insurance  agents, 
banking  and  other  corporations  and  Institu- 
tions, and  "all  other  business,  trades,  avoca- 
tions, or  professions  whatever,"  does  not  in- 
clude abstracters  of  titles,  though  the  words 
are  sufficiently  comprehensive  to  embrace  the 
avocation  of  an  abstracter  of  titles,  considered 
as  standing  alone,  independent  of  the  preced- 
ing parts  of  the  section  and  other  provisions 
of  the  statute  in  pari  materia.  But  it  is 
among  the  well-recognized  rules  of  construc- 
tion that,  when  a  particular  enumeration  or 
words  are  followed  by  general  terms  or 
words,  the  latter  are  to  be  understood  as 
limited  in  their  scope  and  application  to  per- 
sons and  things  of  the  same  kind  or  char- 
acter as  those  specified  in  the  preceding 
parts.  This  rule  applies  to  statutes,  as  well 
as  to  private  instruments,  that  general  words 
are  restricted  In  tlielr  operation  by  the  con- 
text, the  apparent  intent;  and  in  every  enu- 
meration of  particulars,  followed  by  general 
teruis,  tbe  latter  are  to  be  restricted  to  cases 
ejusdem  generis.  City  of  St  Joseph  v.  Por- 
ter, 29  Mo.  App.  605,  608. 

Under  tbe  same  provision  in  a  city  char- 
ter, the  words  "all  other  business,  trades, 


avocations,  or  professions"  were,  under  tbe 
rule  of  ejusdem  generis,  held  not  to  author- 
ize the  city  to  license  lawyers.  City  of  St 
Louis  T.  Laughlln,  48  Mo.  559,  664. 

All  other  chattel  or  personal  property. 

**A11  other  articles  of  personal  property,*' 
as  used  In  Laws  1872,  c  148,  requiring  assess- 
ments of  merchandise,  goods,  etc.  In  the  town 
or  ward  where  located,  and  specifying  In  a 
later  clause  for  tbe  assessments  of  certain 
enumerated  property,  and  providing  that  ''all 
other  articles  of  personal  property"  shall  be 
assessed  where  the  owner  resides.  Is  not  to  be 
construed  as  meaning  ail  other  personal  prop- 
erty not  before  mentioned  in  the  clause  In 
which  the  phrase  Is  found,  since  such  a  con- 
struction would  destroy  the  rule  first  pre- 
scribed in  reference  to  the  taxation  of  mer- 
chants* goods.  Mitchell  v.  Town  of  Plover, 
11  N.  W.  27,  80,  63  Wis.  54a 

At  the  time  of  making  a  will,  testator's 
estate  consisted  of  United  States  bonds,  a 
certificate  of  deposit  a  small  amount  of  cur* 
rency,  and  some  wearing  apparel.  He  gave 
all  his  real  and  personal  property  to  his  father 
during  the  life  of  another,  and  on  the  death 
of  such  other  a  sister  was  to  take  $100,  and 
the  second  sister  $100  in  money  and  "all 
other  personal  property,"  and  the  will  then 
recited  that  the  remainder  of  all  the  property 
should  go  to  the  father.  Held,  that  the  wordi 
"all  my  other  personal  property"  In  the  leg- 
acy to  the  latter  sister  meant  testator's  per- 
sonal eflTects  other  than  the  money  and  se- 
curities. Wolf  T.  Scboeffner,  51  Wis.  53,  64, 
8  N.  W.  8, 11. 

In  construing  a  mortgage  given  by  a 
railroad  company  on  the  road  and  Its  rolling 
stock  and  "all  other  personal  property,  right 
thereto  and  interest  therein,"  it  was  said  by 
the  court  that  the  phrase  "all  other  personal 
property,  right  thereto  and  Interest  therein," 
was  probably  intended,  from  the  connection 
in  which  it  was  found,  to  refer  to  property 
appurtenant  to  the  road  and  employed  In  its 
operation,  and  which  had  not  been  enumer- 
ated. Pennock  v.  Coe,  ©4  U.  S.  (23  How.) 
117,  126,  16  L.  Ed.  436. 

"All  other  chattel  property,"  as  used  in 
a  will  making  several  specific  bequests  and 
afterwards  bequeathing  "all  other  chattel 
property,"  should  be  construed  as  restricted 
in  its  meaning  to  the  same  class  of  property 
as  that  which  had  been  previously  mentioned 
specifically;  as,  for  instance,  where  testator 
bequeathed  to  his  niece  all  his  goods,  chat- 
tels, household  stuflT,  furniture,  and  other 
things  which  should  be  in  his  house  at  A., 
it  was  decreed  that  cash  found  at  the  tes- 
tator's house  did  not  pass,  for  tbe  words 
*'other  things"  should  be  construed  to  mean 
things  of  like  nature  and  species  with  those 
before  specified.  Peaslee  v.  Fletcher's  Es- 
tate, 14  AU.  1,  3,  60  Vt  188»  6  Am.  St  Bepi 
103. 
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All  oth.9f  eoUeettons  of  aatiawlties. 

Rey.  St  §  2505,  providing  that  cabinets 
of  coins,  medals,  and  "all  otlier  collections  of 
antiquities"  shall  be  exempt  from  duty,  em- 
braces all  collections  of  antiquities  within 
the  ordinary  meaning  of  those  words,  and  is 
not  limited  to  collections  of  antiquities  ejus- 
dem  generis,  as  coins  and  medal&  Sixty-Five 
Terra  Cotta  Vases  (U.  S.)  10  Fed.  880,  882. 

All  other  demands. 

Under  Rev.  St.  c.  128,  a  submission  to  a 
referee  in  an  action  of  trespass  then  pending, 
*'and  all  other  demands  and  costs  already 
accrued  on  or  growing  out  of  said  suit,"  is 
a  reference  of  all  demands  between  the  par- 1 
ties.  Harmon  y.  Jennings,  22  Me.  (9  Shep.) ' 
240,  241. 

All  other  coods,  implemeiito,  ete* 

A  mortgage  on  goods  described  as  a  gen- 
eral stock  of  millinery,  stock  of  ladies'  no- 
tions, consisting  of  hats,  etc.,  or  "all  othei  | 
goods  now  on  hand  or  to  be  purchased  and  | 
used  in  the  business  of  a  general  millinery  ' 
store,"  means  only  such  millinery  goods  as , 
are  on  band  or  may  be  added  by  purchase  for  i 
sale,   that  being  the  business  of  a  general 
millinery  store.    Chapln  v.  Garretson,  52  N. 
W.  104,  105,  85  Iowa.  377. 

**A11  other  implements  of  Industry,"  as 
used  in  Gen.  St.  p.  473,  I  3.  providing  that 
every  person  residing  in  t^e  state  and  being 
a  head  of  a  family  shall  have  exempt  from 
seizure  and  sale  one  sewing   machine,   all , 
spinning  wheels  and  looms,  and  ''all  other 
implements  of  industry,'*  and  all  other  house- 
hold furniture  not  herein  enumerated,  means ; 
"all  other  household  implements  of  industry, ' 
or  all  other  implements  of  industry  appcr- 1 
taining  to  houses,  such  as  sewing  machines, 
spinning    wheels,    looms,    etc."    Rasure    y. 
Hart  18  Kan.  340,  344,  26  Am.  Rep.  772. 

"All  other  paper  not  specially  provided 
for,"  as  used  in  Tariff  Act  Oct.  1,  1890.  c.  i 
1244,  par.  422  (26  Stat.  599).  docs  not  include ' 
merchandise  imported  and  Invoiced  as  cr^pe,  I 
or  cr^pe  tissue,  which,  according  to  the  find- ! 
Ing  of  the  board  of  general  appraisers,  Is  j 
made  in  a  tissue  paper  mill,  and  invoiced,  | 
advertised,  and  sold  as  "tissue."  Dennison 
Mfg.  Co.  v.  United  States  (U.  S.)  66  Fed.  728.  I 
729.  I 

"All  other  seeds  not  otherwise  provided  j 
for."  as  used  in  0  Stat.  40,  placing  on  the  free 
list  garden  seeds  and  "all  other  seeds  not 
otherwise  provided  for,"  is  not  restricted  to 
seeds  imported  for  agricultural  purposes,  but 
Includes  seeds  imported  for  any  purpose 
which  are  not  otherwise  provided  for.  Rov- 
ing y.  Lawrence  (U.  S.)  3  Fed.  Gas.  1024. 

••AH  other  soaps  not  provided  for,"  as 

use<l  in  the  last  clause  of  Tariff  Act  Oct.  1, 

1890,  c,  1244,  par.  79,  20  Stat.  570,  includes 

a  medical  soap  containing  20  per  cent  of 
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carbolic  add  and  used  for  curative  purposes. 
Park  V.  United  States  (U.  S.)  66  Fed.  731. 

All  other  land  or  property. 

In  construing  a  mortgage  given  by  the 
Alabama  &  Chattanooga  Railroad  Company 
to  the  state  of  Alabama  upon  "all  lands 
granted  by  the  United  States,  to  and  for  the 
benefit  of  this  company;  •  *  •  the  tele- 
graph line  and  telegraph  offices  along  the  line 
of  said  road  and  belonging  to  said  company; 
also  the  machine  shops  and  all  other  propeily 
in  said  states  of  Alabama,  Georghi,  Tennes- 
see, and  Mississippi  belonging  to  said  com- 
pany; also  all  coal  mines  now  open  or  here- 
after to  be  opened  and  worked  belonging  to 
said  company,  and  all  iron  or  other  mineral 
lands  and  all  iron  manufacturing  establish- 
ments now  in  operation  or  hereafter  to  be 
constructed" — the  court  held  that  the  words 
"all  other  property"  was  not  intended  to  in- 
clude lands  or  interests  in  lands  in  the  four 
states  through  which  the  road  passed,  other 
than  those  mentioned  especially  in  the  mort- 
gage, and  said:  "While  the  company  enu- 
merated with  great  particularity  its  land 
grant  from  Congress,  its  telegraph  lines  and 
offices,  its  machine  shops  and  its  coal  mines, 
it  is  quite  unreasonable  to  suppose  that  it 
would  have  been  thus  needlessly  minute  in* 
Its  description  of  the  property  conveyed,  enu- 
merating with  great  particularity  the  four  or 
five  classes  of  property,  mostly  real  estate, 
which  were  intended  to  pass,  if  it  had  also 
intended  that  the  three  words  'all  other  prop- 
erty' should  stand  for  everything  in  the  four 
states  which  the  company  owned,  and  es- 
pecially all  its  lands.  These  words,  which 
are  found  neither  in  the  beginning  of  the 
granting  clause,  as  a  general  phrase  to  be 
afterwards  emphasized  by  a  more  minute 
description,  nor  at  the  end,  as  a  summary  of 
what  had  preceded  them,  have  their  appro- 
priate use  in  the  precise  place  where  they  are 
found.  We  say  they  are  there  appropriate, 
because,  in  conveying  the  telegraph  offices, 
the  machine  shops,  the  coal  mines,  the  iron 
mines,  and  the  manufacturing  establish- 
ments, there  might  in  them  be  found  much 
property  belonging  to  the  company  obout 
which  a  doubt  would  arise  whether  it  was  a 
part  of  these  offices,  mines,  machine  shops, 
and  manufacturing  establishments.  All  such 
doubt  or  ambiguity  Is  removed  by  declaring 
that  all  the  property  of  the  grantors  In  those 
places  or  used  in  any  of  these  pursuits  is  con- 
veyed. For  this  purpose  the  phnise  'all  other 
property'  is  apt,  and  is  used  in  the  right  place, 
in  a  description  designedly  minute  and  elab- 
orate." Alabama  v.  Montague,  6  Sup.  Ct 
911,  913.  914,  117  U.  S.  611,  29  L.  Ed.  1003. 

A  gift  in  a  will  of  ''all  other  land,"  or 
of  "all  land  not  hereinbefore  devised,"  may 
be  regarded  as  a  devise  of  the  residue,  and 
not  as  indicating  an  intention  to  exclude 
lapsed,  specific  gifts.  MolTett  v.  Elmendorf, 
46  N.  E.  845,  849,  152  N.  Y.  475,  57  Am.  St 
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Rep.  529  (citing  Cogswell  ▼.  Armstrong,  2 
Kay  &  J.  227;  Green  v.  Dunn,  20  Beav.  6; 
Culsha  T.  Cheese,  7  Hare,  236;  Carter  v. 
Haswell,  26  Law  J.  Ch.  576;  Burton  t.  New- 
bery,  1  Ch.  Biv.  241;  Roberts  t*  Cooke,  16 
Ves.  451). 

All  other  liens. 

The  phrase  *'all  other  liens,"  as  used  in  a 
deed  providing  that  the  grantee  shall  assume 
all  unpaid  taxes  and  mortgages  shown  of 
record,  and  all  other  liens,  including  an  at- 
tachment, will  be  construed  ejusdem  generis, 
and  held  to  apply  only  to  liens  of  record,  un- 
der the  ancient  maxim  that  '^general  words 
shall  be  restrained  unto  the  fitness  of  the 
matter  and  person."  Whicker  v.  Hushaw, 
64  N.  B.  460,  462,  159  Ind.  1. 

All  otl&er  losses. 

Where  a  policy  Insures  a  ship  against 
the  usual  perils  of  the  sea,  and  contains  the 
general  clause  against  '*all  other  losses  and 
misfortunes"  which  shall  come  to  the  damage 
of  the  ship,  and  an  accident  happens  in  the 
course  of  necessary  repairs,  the  ship  being 
upon  a  railway,  or  in  dock,  or  hove  down  up- 
on a  beach,  it  is  a  peril  ejusdem  generis 
with  those  named  in  the  policy.  Swift  v. 
'  Union  Mut  Marine  Ins.  Co.,  122  Mass.  573, 
575. 

All  otl&er  metals. 

"An  act  of  parliament  imposed  certain 
duties  on  copper,  brass,  pewter,  tin,  and  all 
other  metals  not  enumerated,  and  it  was 
held  that  the  latter  words  did  not  include 
gold  and  silver."  In  re  Barre  Water  Co..  20 
Atl.  109,  110,  62  Vt.  27,  9  L.  R.  A.  195;  Cash- 
er  V.  Holmes,  2  Barn,  ft  Adol.  592,  596. 

All  other  mineral  districts. 

*'A11  other  mineral  districts,"  within  the 
act  of  Congress  providing  that  persons  may 
cut  timber  on  public  lands  in  certain  states, 
and  all  other  mineral  districts  of  the  United 
States,  for  domestic,  mining,  or  agricultural 
purposes,  does  not  include  the  mineral  land 
of  the  state  of  Oregon.  Bnglish  v.  United 
States  (U.  S.)  116  Fed.  625,  626,  54  C.  O.  A. 
81  (citing  United  States  v.  Smith  [U.  S.]  11 
Fed.  487;  Same  v.  Benjamin  [U.  S;]  21  Fed. 
285). 

All  otl&er  officers. 

The  term  "all  other  ofBcers,"  as  used  in 
a  constitutional  provision  designating  a  sep- 
arate mode  of  election  for  "county  officers" 
and  "city,  town  and  village  officers"  and  "all 
other  officers,"  Includes  such  officers  as  are 
not  required  to  reside  and  perform  the  du- 
ties of  their  office  either  wltfiln  their  coun- 
ties or  within  their  cities,  and  includes,  above 
all,  an  officer  who  is  appointed  both  for  city 
and  county,  and  neither  performs  all  his 
work    within  the  city  and  county,  nor  Is 


obliged  to  reside  in  either.    In  re  Whiting, 
2  Barb.  513,  516. 

"All  other  school  officers,"  as  used  hi 
How.  Ann.  St  §  5132,  as  amended  by  the  act 
of  1885  requiring  a  majority  vote  to  elect  the 
trustees  and  "all  other  school  officers,"  means 
the  moderator,  director,  and  assessor,  who 
comprise  the  board  of  the  primary  school  dis- 
trict Cleveland  v.  Amy,  60  N.  W.  293,  88 
Mich.  874. 

All  other  ordinances. 

"All  other  ordinances  of  said  city,"  as 
used  in  a  bond  requiring  an  applicant  for  a 
license  to  keep  a  barroom  to  observe  all  other 
ordinances  of  said  city,  means  all  other  ordi- 
nances on  the  subject  of  licensing  barrooms 
and  drinking  shops,  and  not  all  of  the  ordi- 
nances of  the  city.  In  re  Schneider,  8  Pac 
289,  293,  11  Or.  288. 

All  other  perils,  losses,  ete. 

Where  a  marine  policy  insures  the  vessel 
against  perils  of  the  seas,  men  of  war,  fire, 
etc.,  and  "all  other  perils,  losses  and  misfor- 
tunes that  shall  come  to  the  damage  of  the 
ship,"  such  phrase  means  only  such  perils  as 
are  ejusdem  generis  with  those  particularly 
enumerated.  Phillips  v.  Barber,  6  Bam.  & 
Aid.  161,  163. 

All  other  pemtanent  flztnres* 

The  phrase  "all  other  permanent  fix- 
tures," in  a  fire  policy  reciting  that  the  hi- 
surer  shall  not  be  liable  unless  liability  is 
specifically  assumed  for  loss  to  store  or  of- 
fice furniture  or  fixtures,  and  describing  the 
property  insured  as  a  building  including  gas, 
steam,  and  water  pipes,  and  "all  other  per- 
manent fixtures,"  is  used  in  connection  with 
such  fixtures  as  gas,  steam,  and  water  pipes, 
and  does  not  cover  counters,  shelving,  and 
office  furniture,  which  might  be  removed 
without  injury  to  the  building.  Banyer  v. 
Albany  Ins.  Co.,  83  N.  Y.  Supp.  65,  66»  85 
App.  Div.  122. 

All  other  places. 

A  place  where  intoxicating  liquors  are 
sold  at  retail  is  not  within  the  phrase  '*all 
other  places  of  accommodation  and  amuse- 
ment," as  used  in  Bates'  Ann.  St  i  4426, 
subd.  1,  which  provides  for  the  equal  accom- 
modation of  all  persons  at  inns,  restaurants, 
eating  houses,  barber  shops,  public  conyey- 
ances  on  land  or  water,  theaters,  and  all  other 
places  of  public  accommodation  and  amuse- 
ment, there  being  considerable  dissimilarity 
between  saloons  and  the  places  previously 
mentioned.  Kellar  v.  Koerber,  55  N.  BL  1002, 
1003,  61  Ohio  St  388. 

All  other  proceedings. 

Pol.  Code,  «  3787,  providing  that  a  tax 
deed  duly  acknowledged  is  conclusive  evi- 
dence of  the  regularity  of  *'all  other  proceed- 
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ingar*  from  tbe  assessment  inclusive,  np  to 
the  execution  of  the  deed,  refers  to  the  acts 
and  proceedings  required  to  be  done  and  liad 
at  the  liands  of  the  public  officers  intrusted 
with  the  yarious  st^s  leading  up  to  the  ex- 
ecution of  the  tax  deed,  and  not  to  some- 
thing required  to  be  done  by  tbe  applicant 
for  the  deed.  Such  a  deed  is  not  prima  facie 
evidence  that  the  tax  purchaser  served  the 
SO-day  notice  on  the  owner  before  the  ex- 
piration of  the  time  for  redemption  or  before 
he  applied  for  a  deed.  Miller  v.  Miller,  81 
Pac  247,  248^  96  GaL  876»  81  Am.  St  Rep. 
229. 

ALI.  POUOIE8  OOirOTrBBENT. 

An  insurance  policy  providing  that  pei^ 
mission  was  thereto  given  for  carpenters  to 
erect  an  addition,  **al]  policies  concurrent ** 
indicates  that  the  parties  Intended  to  agree 
that  the  policy  to  which  this  permission  was 
attached  and  made  a  part  should  concur  with 
the  other  policies  in  the  terms  of  the  permis- 
sion, and  that  therefore  the  property  In  the 
addition  was  to  be  covered  by  all  the  poli- 
cies. Butterworth  v.  Western  Assur.  Co., 
132  Mass.  489,  494. 

AIX     POSSIBLE     OABE»     SKILL,     OB 
FOBSSIOHT. 

''All  possible  care"  has  a  broader  and 
more  unlimited  meaning  than  "utmost  care," 
which  is  the  degree  of  care  required  of  a  car- 
rier of  passengers.  Houston  &  T.  C.  R.  Co. 
V.  George  (Tex.)  eo  S.  W.  813,  814. 

In  an  Instruction  that  a  carrier  of  pas- 
sengers must  use  "all  possible  care,"  the 
phrase  "all  possible  care"  has  a  broader  and 
more  unlimited  meaning  than  ^'utmost  care." 
The  word  "possible"  as  used  in  this  connec- 
tion means  "capable  of  being  done."  From 
the  charges  given,  the  Jury  must  have  un- 
derstood that  the  carrier  was  bound  to  do 
everything  that  it  was  capable  of  doing  to 
prevent  the  injury.  The  term  "all  possible 
care"  might  be  understood  by  one  man  to 
mean  all  that  the  party  could  foresee,  while 
it  might  mean  to  another  all  that  might  have 
been  done  as  viewed  after  the  occurrence; 
and  the  law  does  not  require  everything  to 
be  done  which  might  be  foreseen,  but  only 
such  as  might  appear  to  be  necessary.  Thus 
the  instruction  was  erroneous.  Internation- 
al &  G.  N.  Ry.  Co.  V.  Welch,  24  S.  W.  390, 
391,  86  Tex.  203,  40  Am.  St  Rep.  829. 

"All  possible  skill  and  care,"  as  applied 
to  the  operation  of  a  street  railway,  means 
every  reasonable  precaution  in  the  manage- 
ment and  operation  of  the  cars  to  prevent 
injury  to  passengers;  that  is,  good  tracks, 
safe  cars,  experienced  drivers,  careful  man- 
agement, and  Judicious  operation  in  every 
respect.  Topeka  City  Ry.  Co.  v.  Higgs,  16 
Pac  607,  674,  88  Kan.  876,  5  Am.  St  Rep. 
7J54. 


"^AIl  possible  foresight"  as  used  with 
reference  to  the  care  required  of  a  street 
railway  company,  means  more  than  "all  pos- 
sible skill  and  care,"  and  imports,  in  addi- 
tion, anticipation,  if  not  knowledge,  that  the 
operation  of  such  cars  will  result  in  danger 
to  passengers,  and  that  there  must  be  some 
action  with  reference  to  the  future,  a  provi- 
dent care  to  guard  against  such  occiurences, 
and  a  wise  forethought  and  prudent  provi- 
sion that  will  avert  the  threatened  evil,  if 
human  thought  or  action  can  do  so.  Topeka 
City  Ry.  Co.  v.  Higgs,  16  Pac.  667,  674,  88 
Kan.  876,  6  Am.  St  Rep.  754. 

AIX  POSSIBI.E  DISPATCH. 

Bee  "With  All  Possible  Dispatch.*' 

AT.T.  AACCto 

Where  the  contract  of  a  carrier  is  that 
the  goods  shall  be  carried  "all  rail,"  such 
expression  constitutes  a  direction  by  the  own- 
er and  an  agreement  by  the  carrier  for  trans- 
portation by  rail  as  far  as  practicable,  and 
hence  the  necessary  crossing  of  ferries  is  not 
a  deviation.  Maghee  v.  Camden  &  A.  R. 
Transp.  Co.,  45  N.  T.  514,  521. 

AiX  BEASOKABIiE  OABE  AUD  CAU- 
TION. 

The  expression  "all  reasonable  care  and 
caution"  would  seem  to  require  a  higher  de- 
gree than  ordinary  care,  which  is  the  care 
a  railroad  company  Is  required  to  use  In  keep- 
ing its  apparatus  to  prevent  the  escape  of 
fire  to  adjoining  property  in  repair.  St  Lou- 
is S.  W.  Ry.  Co.  of  Texas  v.  Gentry  (Tex.) 
74  S.  W.  607,  608  (citing  International  &  G. 
N.  Ry.  Co.  V.  Timmermann,  61  Tex.  660,  663). 

ALL  RIGHT. 

A  statement  by  the  agent  of  an  insur- 
ance company,  on  being  informed  that  in- 
sured property  was  vacant,  that  "it  was  all 
right"  was  held  to  be  a  waiver  of  a  condition 
providing  that  the  policy  should  be  void  If 
the  premises  became  unoccupied  without  the 
consent  of  the  company  indorsed  on  the  pol- 
icy. Palmer  v.  St.  Paul  Fire  &,  Marine  Ins. 
Co.,  44  Wis.  201,  207. 

The  words  "all  right"  in  a  telegraph 
message,  "all  right  sell  100  bales  of  each 
described"  at  a  certain  price,  indicate  that 
this  was  a  reply  to  some  previous  message, 
and  are  notice  of  such  fact  to  the  telegraph 
operator.  Western  Union  Tel.  Co.  v.  Birge- 
Forbes  Co.,  69  8.  W.  181,  182,  29  Tex.  Civ. 
App.  526. 

The  words  "all  right,"  in  a  statement  by 
the  seller  of  a  horse  to  the  buyer  that  the 
horse  Is  all  right,  amounts  to  a  warranty 
that  the  horse  is  reasonably  fit  for  the  use 
for  which  it  IB  desired  by  the  purchaser.    It 
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Is  what  the  purchaser  would  naturally  under- 
stand and  the  seller  must  be  presumed  to 
have  intended.  Smith  y.  Justice,  13  Wis. 
eJOO,  602. 

A  warranty  that  a  span  of  ponies  is  "all 
right  for  livery  purposes*'  is  not  a  warranty 
that  they  are  not  with  foal.  Whitney  v. 
Taylor,  54  Barb.  536,  539. 

AIX  SUCH. 

Where  a  city  charter  authorized  the  city 
to  license  "all  such**  business,  callings,  trades, 
and  employments  as  a  common  council  may 
require  to  be  licensed  and  as  are  not  pro- 
hibited by  the  laws  of  the  state,  the  words 
'*all  such"  were  employed  as  indicative  of 
qualification  In  reference  to  that  subdivision 
only.  The  reading  is  plain  and  the  meaning 
manifest— all  such  business,  callings,  trades, 
and  employment  as  the  common  council  may 
require  to  be  licensed  and  as  are  not  prohib- 
ited by  the  laws  of  the  state,  the  two  latter 
clauses  alone  setting  the  limit  of  the  dele- 
gated power.  The  provision  is  broad  enough 
to  include  all  that  the  common  council  may 
require  to  be  licensed  under  the  restriction  of 
the  succeeding  clause.  Lent  v.  Portland,  71 
Pac  645,  617,  42  Or.  488. 

ALLEGATION. 


See    "Immaterial    Allegation    or    Aver- 
ment"; "Material  AllegaUon." 

"Allegations,"  in  law,  are  statements  of 
facts  in  pleadings,  affirmed  on  one  side  and 
denied  on  the  other.  Nash  v.  Towne,  72  U. 
S.  (5  Wall.)  689,  699,  18  L.  Ed.  527. 

The  word  "allegation,"  in  legal  parlance, 
usually  denotes  the  formal  averments  of  the 
parties  interested,  setting  forth  the  issue, 
which  they  are  prepared  to  prove.  Mere  al- 
legations, usually  undenied,  are  not  usually  a 
sufficient  foundation  for  a  Judicial  or  a  quasi 
Judicial  determination.  In  accordance  with 
this  definition,  Laws  1880,  c.  14,  being  a  por- 
tion of  the  charter  of  the  city,  providing  that 
after  hearing  the  proofs  and  allegations  of 
all  parties  interested  in  land  taken  for  pub- 
lic lmi)rovements,  the  common  council  shall 
assign  a  time  for  hearing  objections  to  the 
confirmation  of  the  commissioners'  report, 
and  at  the  time  assigned  shall  hear  the  alle- 
gations of  all  persons  interested,  and  take 
proof  in  relation  thereto,  and  confirm  the 
same,  or  set  it  aside,  does  not  authorize  the 
council  to  set  aside  such  report  on  the  unver* 
ified  allegations,  not  supported  by  proof,  of 
the  alderman  who  represents  the  ward  in 
which  the  street  was  proposed  to  be  obtained, 
and  of  the  assistant  city  attorney.  Schneider 
V.  City  of  Rochester,  54  N.  E.  721,  722,  160 
N.  Y.  165. 

An  "allegation,"  as  the  term  Is  used  in 
ploadlugs,  is  the  statement  of  what  one  can 


prove;  the  positive  assertion  of  a  fact  It 
is  not  the  office  of  a  demurrer  to  allege  facts, 
and  hence  a  statute  providing  that  "allega- 
tions in  pleadings  shall  be  liberally  con- 
strued" does  not  mean  that  demurrers  shall 
I  be  liberally  construed.  Merrill  v.  Pepper- 
dine,  36  N.  E.  921,  922»  9  Ind.  App.  416. 

AliLEOATIOir  OF  FACULTIES. 

Where  alimony  is  demanded,  the  state- 
ment of  the  wife  as  to  the  means  at  the  dis- 
posal of  the  husband  is  technically  called  an 
"allegation  of  faculties."  Wright  v.  Wright, 
3  Tex.  168,  179. 

ALLEGE-ALLEGED. 

As    alleged   or    otherwise,    see   '*Othe^ 
wise." 

In  an  Indictment  under  Rev.  St  §  M40 
[U.  S.  Comp.  St  1901,  p.  3676]  relating  to 
conspiracies  to  defraud  the  United  State? 
and  charging  accused  with  an  intent  to  de- 
fraud by  obtaining  a  dismissal  of  certain 
suits  which  might  be  brought  by  the  United 
States  to  recover  certain  lands  "alleged"  to 
have  been  fraudulently  obtained  from  tbe 
United  States,  "alleged"  must  be  taken  \n  its 
usual  significance  of  meaning  "claimed,"  and 
hence  the  indictment  is  defective,  since  tbe 
use  of  the  word  "alleged"  leaves  the  fraud 
a  question.  United  States  ▼.  Milner  (U.  S.) 
36  Fed.  890,  89L 

Where  an  answer  in  an  action  for  dam- 
ages for  infringement  of  a  patent  for  an  im- 
provement in  net  fabrics  admits  that  a  por- 
tion of  the  goods  sold  by  respondents  was 
fabric  "alleged"  by  the  complainant  to  be 
such  as  is  described  and  claimed  in  said  let- 
ters patent,  "alleged"  should  be  construed  to 
mean  "alleged"  in  the  bill.  Chase  v.  Fille- 
brown  (U.  S.)  58  Fed.  374,  376. 

"Alleged,"  as  used  in  Const  1848,  art  2, 
f  9,  providing  for  a  trial  before  a  Jury  of  tbe 
county  in  which  the  offense  is  alleged  to 
have  been  committed,  means  as  "charged"  or 
"stated"  in  the  indictment  or  informatioa 
Watt  V.  People,  126  UL  9,  33,  18  N.  B.  340.  1 
L.  B.  A.  403. 

"There  may  be  a  difference  in  meaning 
between  the  word  'alleges*  in  the  original 
section  and  the  words  'setting  forth'  in  tbe 
amended  section  (Act  1881,  $  10.  as  amended 
by  Laws  1889,  c.  30,  $  7,  providing  that: 
*When  any  creditor  •  •  •  shall  petition 
to  the  court  or  Judge,  •  •  •  setting  fortb 
that  such  debtor  has*  concealed  and  keeps  a 
large  amount  of  his  unexempt  protierty,  and 
all  evidence  thereof,  from  his  said  assignee, 
with  intent  to  delay  and  defraud  his  cred- 
itors"), but,  whatever  the  difference  may  be, 
it  is  too  slight  to  indicate  an  intent  to 
change  the  rule  on  so  important  a  matter  as 
to  what  the  creditor  must  state  in  order  to 
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te  allowed  to  search  the  conscience  of  the 
insolvent  In  re  Harrison,  46  Minn.  331,  334, 
48  N.  W.  1132,  1133. 

Aa  admisflion  of  tmtli. 

The  words  "alleged  fact"  in  a  reply,  re- 
ferring to  an  allegation  of  defendant  in  the 
answer  as  an  alleged  fact,  cannot  be  consid- 
ered as  an  admission  of  the  truth  of  such 
fact  Day  v.  Mill  Owners'  Mut  Fire  Ins. 
Co^  38  N.  W.  113,  117,  76  Iowa,  6^4. 

The  word  "alleged,"  in  an  instruction  re- 
ferring to  an  instrument  as  an  "alleged"  cod- 
icil of  a  will,  cannot  be  construed  as  casting 
discredit  upon  its  validity,  any  more  than 
would  a  reference  to  the  codicil,  without  the 
use  of  the  word  "alleged,"  be  an  announce- 
ment In  favor  of  its  validity;  by  such  use  of 
the  word  the  jury  cannot.be  considered  to 
have  been  instructed  that  the  instrument  was 
not  a  codicil.  Smith  v.  Henline,  51  N.  B. 
227,  232,  174  111.  184. 

The  use  of  the  word  "alleged"  in  instruc- 
tions in  a  personal  injury  case,  which  refers 
to  the  "alleged"  negligence  of  a  party,  can 
only  be  construed  as  showing  that  the  court 
Is  noncommittal  on  the  question  of  whether 
there  is  or  there  is  not  negligence.  West 
Chicago  St  R.  Ck>.  v.  Fetters,  68  N.  E.  662, 
<SG4,  196  111.  298. 

ALLEGIANCE. 

"Allegiance,"  ai  the  term  is  generally 
used,  means  fealty  or  fidelity  to  the  govern- 
ment of  which  the  person  la  either  a  citizen 
or  subject  Murray  v.  The  Charming  Betsy, 
6  U.  S.  (2  Cranch)  64, 120,  2  L.  Bd.  20& 

"Allegiance"  was  said  by  Mr.  Justice 
Story  to  be  "nothing  more  than  the  tie  or 
duty  of  obedience  of  a  subject  to  the  sover^ 
el^rn,  under  whose  protection  he  Is."  Unit- 
ed States  V.  Wong  Kim  Ark,  18  Sup.  Ot  456, 
461,  IbD  U.  S.  649,  42  L.  Ed.  890. 

Allegiance  is  that  duty  which  is  due 
from  every  citizen  to  the  state,  a  political 
duty  binding  on  him  who  enjoys  the  protec- 
tion of  the  commonwealth,  to  render  service 
and  fealty  to  the  federal  government  It  is 
tliat  duty  which  is  reciprocal  to  the  right  of 
protection,  arising  from  the  political  relations 
between  the  government  and  the  citizen. 
Wallace  v.  Harmstad,  44  Pa.  (8  Wright)  492, 
501. 

By  "allegiance"  is  meant  the  obligation 
to  fidelity  and  obedience  which  the  individ- 
Tinl  owes  to  the  government  under  which  he 
livps,  or  to  his  sovereign,  in  return  for  the 
protection  whlth  he  receives.  It  may  be  an 
Absolute  and  permanent  obligation,  or  it  may 
be  a  qualified  and  temporary  one.  A  citizen 
or  subject  owes  an  absolute  and  permanent 
allegiance  to  his  government  or  sovereign, 
or  at  least  until,  by  some  open  and  distinct 
jict,  he  renounces  it  and  becomes  a  citizen 


or  subject  of  another  government  or  sover- 
eign, and  an  alien  while  domiciled  in  a  coun- 
try owes  it  a  temporary  allegiance,  which  is 
continuous  during  his  residence.  Carlisle  v. 
United  States,  83  U.  S.  (16  Wall.)  147,  154,  21 
L.  Ed.  420. 

"Allegiance,"  as  defined  by  Blackstone, 
"is  the  tie  or  ligamen  which  binds  the  sub- 
ject to  the  King,  in  return  for  that  pro- 
tection which  the  King  affords  the  subject 
Allegiance,  both  expressed  and  implied,  is  of 
two  sorts,  the  one  natural,  the  other  local, 
the  former  being  perpetual,  the  latter  tem- 
porary. Natural  allegiance  is  such  ias  is  due 
from  all  men  bom  within  the  King's  domin- 
ions immediately  upon  their  birth,  for  imme- 
diately upon  their  birth  they  are  under  the 
King's  protection.  Natural  allegiance  is  per- 
petual, and  for  this  reason,  evidently  found- 
ed on  the  nature  of  government  Allegiance 
is  a  debt  due  from  the  subject  upon  an  im- 
plied contract  with  the  prince  that  so  long 
as  the  one  affords  protection  the  other  will 
demean  himself  faithfully.  Natural-born  sub- 
jects have  a  great  variety  of  rights  which 
they  acquire  by  being  born  within  the  King*8 
liegance,  which  can  never  be  forfeited  but 
by  their  own  misbehavior;  but  the  rights  of 
aliens  are  much  more  circumscribed,  being 
acquired  only  by  residence,  and  lost  when- 
ever they  remove.  If  an  alien  could  acquire 
a  permanent  property  in  lands,  he  must  owe 
an  allegiance  equally  permanent  to  the  King, 
which  would  probably  be  inconsistent  with 
that  which  he  owes  his  natural  liege  lord; 
besides,  that  thereby  the  nation  might,  in 
time,  be  subject  to  foreign  influence  and  feci 
many  other  inconveniences."  Indians  within 
the  Ftate  are  not  aliens,  but  citizens  owing 
allegiance  to  the  government  of  a  state,  for 
they  receive  protection  from  the  government 
and  are  subject  to  its  laws.  They  are  born 
in  allegiance  to  the  government  of  the  state. 
Jackson  v.  Goodell,  20  Johns.  188,  191. 

Allegiance  is  the  obligation  of  fidelity 

and  obedience  which  every  citizen  owes  to 

I  the  state.    Pol.  Code  Cal.  1903,  §  55:    Pol. 

Code  Mont   1895,  f  81;    Rev.  Codes  N.   D. 

1899,  8  14. 

AU^EOIAirOE  BY  BIRTH. 

"Allegiance  by  birth"  is  said  to  be  that 
which  arises  from  being  bom  within  the  do- 
minions and  under  the  protection  of  a  par- 
ticular sovereign.  United  States  v.  Wong 
Kim  Ark.  18  Sup.  Ct  456,  461,  169  U.  S.  649, 
42  L.  Ed.  890. 

ALLEY. 

An  alley  Is  not  meant  primarily  as  a  sub- 
stitute for  a  street  but  only  as  a  local  accom 
modatlon  to  a  limited  neighborhood,  and  the 
public  has  no  general  right  of  way  through  it. 
Beecher  v.  People,  88  Mich.  289,  291.  31  .\m. 
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Rep.  816;  Horton  ▼.  WilUamfl,  58  N.  W.  369, 
09  Mlcb.  423,  427. 

An  -alley"  "la  conventionally  nnder- 
Btood,  in  its  relation  to  towns  and  cities,  to 
mean  a  narrow  street  in  common  nse."  Bail- 
ey V.  Culver,  12  Mo.  App.  175,  183. 

The  use  of  the  words  "street"  and  "al- 
ley," in  exclusion  of  the  more  general  term 
"highway,"  in  Rev.  St  c.  113,  8  9,  which  en- 
acts that  any  person  found  drunk  in  any 
street,  "alley,"  or  other  place  shall  be  pun- 
ished therefor,  indicates  that  the  public  road 
of.  the  country  was  not  intended,  but  only 
the  avenues  of  the  compact  part  of  the  town. 
State  ▼.  Stevens,  86  N.  H.  59,  63. 

"Streets  and  alleys"  ordinarily  relate  ex- 
clusively to  the  ways  or  thoroughfares  of 
towns  and  cities.  They  are  laid  out  and  ded- 
icated to  public  use,  and  especially  for  the 
use  and  convenience  of  the  property  holders 
of  the  towns  or  cities,  by  the  proprietor  there- 
of, or  laid  out  and  established  for  the  same 
purposes  by  the  corporation  authorities.  De- 
bolt  V.  Carter,  81  Ind.  355.  367. 

An  "alley"  is  a  narrow  way,  less  In  size 
than  a  street,  and  If  a  public  one  it  is  a 
highway,  and  in  general  is  governed  by  the 
rules  applicable  to  streets.  Kalteyer  v.  Sul- 
livan, 46  S.  W.  288,  290,  18  Tex.  av.  App. 
488. 

An  alley  is  no  more  than  a  way  subject 
to  a  modified  supervision  and  liable  to  be 
used  for  drainage  and  other  urban  service 
under  municipal  regulations,  and  Is  Intended 
for  the  convenience  of  adjacent  property,  but 
it  is- not  a  "highway"  in  the  proper  sense  of 
the  term,  nor  Intended  for  general  travel  or 
passage  like  streets.  Paul  v.  City  of  Detroit, 
32  Mich.  108,  111;  Face  v.  City  of  Ionia,  51 
N.  W.  184,  186,  90  Mich.  104. 

An  alley  is  not  a  public  highway  so  that 
an  obstruction  thereof  can  be  regarded  as  a 
public  wrong.  Bagley  v.  People,  6  N.  W. 
415,  43  Mich.  355,  38  Am.  Rep.  192. 

In  boundaries* 

Where  the  owner  of  an  alley  and  adjoin- 
ing lots  conveys  part  of  them,  describing 
them  as  fronting  on  a  certain  street  and 
"with  a  depth  of  85  feet  to  an  alley  15  feet 
In  width,"  the  description  is  to  be  construed 
as  carrying  title  to  the  middle  of  the  alley, 
with  an  easement  of  way  over  the  other  half. 
Lindsay  v.  Jones,  25  Pac.  297,  21  Nev.  72. 

As  easement  in  snrf  aoe  only. 

An  "alleywny,"  as  the  term  is  used  to 
denote  an  easement  to  lots  bordering  on  an 
alley,  means  simply  the  right  to  use  the  same 
for  ingress  and  egress  to  and  from  the  lots, 
and  does  not  include  any  right  to  the  land 
beneath  or  above  the  surface;  hence  the  own- 
er of  such  easement  is  not  entitled  to  an  in- 
junction to  restrain  the  owner  of  the  land 


from  joining  two  buildings  abutting  the  "al- 
ley" at  an  elevation  of  10  feet,  leaving  a  suf- 
ficient space  for  the  use  of  the  "alley"  as  a 
way.  Sutton  v.  Oroll,  6  Atl.  901,  902,  42  N. 
J.  Eq.  (16  Stew.)  213. 

Opening  to  a  street. 

A  conveyance  granting  an  easement  to  a 
**right  of  way  of  an  alley"  construed  to  mean 
a  passageway  leading  from  the  land  convey- 
ed, and  not  to  be  satisfied  by  a  mere  open 
space  of  land  in  the  rear  of  the  land  con- 
veyed which  is  inclosed  by  other  lands  over 
which  the  grantee  has  no  right  to  pass.  Mc- 
ConneU  t.  Rathbun,  9  N.«W.  426,  46  Mich. 
303. 

"Alley,"  as  used  in  an  order  directing  de- 
fendants to  restore  a  certain  *'alley,"  so  as  to 
allow  the  plaintiff  tree  and  common  use 
thereof  by  opening  an  "alley"  of  a  certain 
width  over  the  rear  of  defendant's  lot  means 
an  open  and  unobstructed  way  of  less  than 
the  usual  width  of  a  street,  and  the  order  to 
open  and  provide  an  alley  is  not  fulfilled  by 
providing  a  passageway  through  which  a 
person  may  pass  by  opening  and  closing 
doors  and  gates;  such  means  of  passage  are 
not  within  the  reasonable  and  natural  un- 
derstanding of  an  "alleyway."  Appeal  of 
Hacke  (Pa.)  31  PIttsb.  Leg.  J.  315,  316. 

As  a  private  way. 

Where  the  term  "alley"  is  used  In  a 
deed  or  In  a  plat,  it  will  be  taken  to  mean  a 
private  alley,  where  the  term  "private"  is 
prefixed,  or  where  the  context  requires  that 
a  different  meaning  than  that  of  a  public 
alley  is  to  be  assigned  to  the  term.  Elliott. 
Roads  &  S.  (2d  Ed.)  8  24;  City  of  Chicago  v. 
Borden,  60  N.  E.  916,  918,  190  111.  430  (quot- 
ing Elliott,  Roads  &  S.  [2d  Ed.]  S  24). 

Street  distinKvislied. 

An  "alley"  is  a  narrow  passageway  in  a 
city,  as  distinguished  from  a  public  street. 
Praigg  V.  Western  Paving  &  Supply  Co.,  42 
N.  E.  750,  751,  143  Ind.  358;  Winston  v.  John- 
son, 45  N.  W.  958,  959,  42  Minn.  398;  see, 
also,  Face  v.  City  of  Ionia,  61  N,  W.  184, 
186,  90  Mich.  104. 

In  Bailey  v.  Culver,  12  Mo.  App.  183,  an 
alley  was  said,  when  not  private,  to  mean  a 
narrow  street  in  common  use,  and  was  de- 
clared a  road  in  Re  Sharett's  Road,  8  Pa. 
(8  Barr)  92.  In  Bagley  v.  People,  43  Mich. 
355,  5  N.  W.  415,  38  Am.  Rep.  192,  the 
court  said:  "It  is  designed  more  especially 
for  the  use  and  accommodation  of  the  own- 
ers of  property  abutting  thereon,  and  to  give 
the  public  the  same  unqualified  rights  there- 
in would  defeat  the  very  end  and  object  In- 
tended." See,  also,  Horton  v.  Williams,  99 
Mich.  427,  58  N.  W.  369.  Alleys  are  not  In- 
tended to  be  substitutes  for  streets,  but  to 
serve  as  means  of  accommodation  to  a  lim- 
ited neighborhood  for  diiefly  local  oonven- 
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lence.  Beecber  t.  People,  88  Mich.  289,  291, 
81  Am.  Rep.  816  (cited  in  Dodge  ▼.  Hart,  83 
N.  W.  10(53,  1064,  113  Iowa,  685,  where  It  1b 
said  that  *'the  principal  purpose  of  a  public 
alley  is  to  furnish  the  owners  of  abutting 
lots  and  those  dealing  with  them  convenient 
access  thereto.  The  main  lines  of  travel 
are  In  the  streets"). 

While  the  word  "alleys"  generally  means 
narro\^  passageways  In  cities,  Its  use  In  a 
constitutional  provision  furnishes  no  reason 
for  claiming  that  streets  were  embraced  with- 
in the  provision.  In  re  Woolsey,  05  N.  Y, 
135,  140. 

Where  a  statute  declares  that  all  streets, 
roads,  and  alleys  In  a  particular  village, 
which  have  been  worked  and  Improved  and 
are  now  used  as  such,  shall  be  deemed  public 
highways,  the  question  whether  a  certain 
way  Is  a  street,  road,  or  alley  is  one  to  be 
determined  by  the  fact  whether  It  comes 
within  the  provision  of  the  statute,  and  not 
by  the  rales  of  the  common  law  or  the  gen- 
eral statutes.  Hlckok  v.  Village  of  Platts- 
burgh,  41  Barb.  130,  131. 

ALLOCUTION. 

''Allocution"  Is  the  formal  address  of  the 
judge  to  the  prisoner  asking  him  why  sen- 
tence should  not  be  pronounced.  State  v. 
Ball,  27  Mo.  324,  326. 

ALLODIAL 

Ck>nst.  art  1,  S  14,  provides  that  all  lands 
within  the  state  are  declared  to  be  allodial, 
and  feudal  tenures  are  prohibited.  Held, 
that  the  word  ''allodial"  means  free,  not  sub- 
ject to  the  burdens  and  restrictions  on  alien- 
ation connected  with  feudal  tenures;  but  this 
provision  does  not  prohibit  the  Legislature 
from  regulating  the  conveyance  of  dower  or 
other  rights  growing^  out  of  the  domestic 
relations  as  relating  to  title  to  real  property. 
Baiker  v.  Dayton,  28  Wis.  367,  884. 

"Allodial  lands,"  at  common  law,  were 
those  In  which  the  owner  had  a  complete  and 
absolute  property,  free  from  all  services  to 
any  particular  lord.  Wallace  v.  Harmstad, 
44  Pa.  (8  Wright)  402,  490. 

ALLODIUM. 

"As  defined  by  Blackstone,  allodium  is 
the  land  possessed  by  a  man  In  his  own  right, 
without  owing  any  rent  or  service  to  any 
superior."  McCartee  v.  Orphan  Asylum  Soc, 
9  Ck>w.  511,  518,  18  Am.  Dec  516  (quoting  2 
BL  Gomm.  104). 

ALLONGE. 

"Allonge"  Is  an  additional  piece  of  paper 
attached  to  a  note  or  a  similar  Instrument  in 


order  to  make  further  Indorsement  thereon. 
Fountain  v.  Bookstaver,  31  N.  B.  17,  141  111. 
461;  Crosby  v.  Roub,  16  Wis.  616,  626»  84 
Am.  Dec.  720. 

An  allonge  Is  a  slip  of  paper  which,  when 
convenient  or  necessary,  may  be  annexed  to 
an  Instrument  on  which  subsequent  Indorse- 
ments may  be  written,  which  shall  have  the 
same  effect  as  If  written  on  the  Instrument 
Itself,  such  paper  being  deemed  a  part  there- 
of. Haug  V.  Riley,  29  S.  B.  44,  46,  101  Ga. 
372,  40  L.  R.  A.  244;  French  v.  Turner,  15 
Ind.  59,  62;  Grutchfleld  v.  Easton,  13  Ala. 
837,  888. 

Where  an  Indorsement  of  a  negotiable 
paper  Is  made  on  a  piece  of  paper  so  at- 
tached to  the  original  Instrument  as  In  effect 
to  become  part  thereof  or  be  Incorporated 
Into  It,  puch  addition  is  called  an  "allonge." 
That  device  had  Its  origin  in  cases  where 
the  back  of  the  Instrument  had  been  cov- 
ered with  Indorsements  or  writing,  leaving 
no  room  for  further  Indorsements  thereon^ 
An  Indorsement  on  such  a  paper  transfers 
the  Instrument  Bishop  v.  Chase,  56  8.  W^ 
1080,  10S3,  156  Mo.  158.  79  Am.  St.  Rep.  515> 
Osgood's  Adm'rs  v.  Artt  (U.  S.)  17  Fed.  575, 
577. 

"Allonge,"  as  defined  by  Webster,  is  a 
paper  attached  to  a  bill  of  exchange  for  re^ 
celvlng  Indorsements  too  numerous  to  be 
written  on  the  back  of  the  bill  itself,  and 
hence  where  the  mortgage  was  assigned  by 
writing  indorsed  on  the  back  of  It,  the  mort^ 
gage  not  being  attached  to  a  note  which  was 
neither  assigned  nor  indorsed,  and  there  be- 
ing plenty  of  room  remaining  blank  on  the 
back  of  the  note  for  Indorsement,  the  term 
"allonge"  could  not  be  construed  to  Include 
such  mortgage,  and  thus  operate  as  an  as- 
signment of  the  note,  In  that  the  mortgage 
was  to  be  regarded  as  an  allonge  to  the  note. 
Doll  V.  Hollenbeck,  28  N.  W.  286,  288,  19  Neb. 
G39. 

ALLOPATHIC  PRACTICE. 

"Allopathic  practice  Is  the  ordinary 
method  of  practicing  medicine,  adopted  by 
the  great  body  of  learned  and  eminent  phys- 
icians, which  Is  taught  In  their  institutions, 
established  by  their  highest  authorities,  and 
accepted  by  the  larger  and  more  respectable 
portion  of  the  community";  but  whether  a 
physician  practices  such  method  or  not  can- 
not be  proved  by  general  reputation  as  a 
physician.  Bradbury  v*  Bardln,  34  Conn. 
452,  453. 

ALLOT. 

The  language  used  In  treaties  to  Indians 
should  never  be  construed  to  their  prejudice. 
If  words  be  made  use  of  which  are  suscepti- 
ble of  a  more  extended  meaning  than  tneir 
plain  import  as  connected  with  the  tenor  of 
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the  treaty,  they  should  be  considered  as 
used  only  in  the  latter  sense,  and  to  contend 
that  the  word  "allotted,"  in  reference  to  land 
guarantied  to  Indians  in  certain  treaties, 
indicates  a  favor  conveyed  rather  than  a 
right  acknowledged,  would  do  Injustice  to 
the  understanding  of  the  parties.  Worcester 
V.  Georgia,  31  U.  S.  (6  Pet.)  515,  582,  8  L. 
Ed.  483;  Minnesota  ▼.  Hitchcock,  22  Sup. 
Ct  650,  659,  185  U.  S.  373,  46  L.  Ed.  954. 

"Allotted,"  as  used  in  a  contract  declar- 
ing that  the  shares  of  stockholders  were 
"allotted"  to  them  on  the  distribution,  etc., 
means  "Issued"  or  "paid."  Anthony  v. 
American  Glucose  Co.,  41  N.  E.  23,  25,  146 
N.  Y.  407. 

As  conveyins  fnll  title* 

To  "allot"  Is  usually  understood  as  mean- 
ing to  set  apart  a  portion  of  a  particular 
thing  or  tilings  to  some  particular  person. 
Glenn  v.  Glenn,  41  Ala.  582.  In  the  case  of 
Best  V.  Polk.  85  U.  S.  (18  Wall.)  112,  21  L. 
Ed.  805,  where  by  the  terms  of  a  treaty  there 
was  no  provision  for  a  patent,  the  term  "al- 
lotted" was  held  to  pass  the  full  title.  Mee- 
ban  V.  Jones  (U.  S.)  70  Fed.  453,  454. 

To  "allot"  means  to  set  apart  a  thing 
to  a  person  as  his  share,  as  to  allot  a  fund 
or  land;  and  the  term  "allotted,"  In  a  deed 
in  partition,  in  itself  implies  a  full  parti- 
tion of  the  land.  Fort  v.  Allen,  14  S.  B. 
685.  086.  110  N.  C.  183. 

ALLOW. 

See  "Duly  Allowed.** 

"Allow"  is  defined  as  follows:  'TTo  grant, 
to  admit;  to  suffer;  to  yield;  to  grant  license 
to ;  to  permit ;  to  tolerate ;  to  fix ;  to  give." 
Thurman  v.  Adams  (Miss.)  33  South.  944,  945. 

"Allowed,"  as  used  in  the  indorsement 
by  a  Justice  of  the  peace  on  a  statement  of 
appeal  that  it  was  filed  and  "allowed,"  is 
equivalent  to  "adopted"  in  Comp.  Laws,  re- 
quiring the  statement  on  appeal  to  be  set- 
tled or  "adopted"  by  the  justice.  City  of 
Chamberlain  v.  Putnam,  73  N.  W.  201,  202, 
10  S.  D.  360. 

In  Rev.  Code,  c.  9,  S  1,  providing  that  the 
probate  court  shall  have  jurisdiction  and 
authority  to  examine  and  "allow"  the  ac- 
counts of  executors,  administrators,  and 
guardians,  "allow"  means  nothing  but  the 
sanction  or  approbation  which  the  court 
gives  to  the  acts  of  the  executor  or  admin- 
istrator as  manifested  by  the  allowance  of 
the  account.  Gildart's  Heirs  v.  Starke,  2 
Miss.  (1  How.)  450,  457. 

A  verdict  Is  not  "allowed"  and  recorded 
within  Gen.  St.  c.  149,  §  21,  giving  complain- 
ant in  an  action  for  assessment  of  damages 
for  flooding  lands  the  right  to  elect  to  take 
damages  in  gross  within  three  months  after 


the  verdict  is  "allowed,"  until  the  exceptions 
have  been  overruled  by  the  Supreme  Court, 
and  complainant  was  entitled  to  judgment 
and  execution  upon  the  verdict  of  the  sheriff's 
jury.  Hamilton  v.  Farrar,  131  Mass.  572, 
573. 

Aa  olaimed. 

Comp.  Laws,  S  1324,  provides  for  an  ap- 
peal from  a  determination  or  an  award  of 
damages  on  the  establishment  of  a  highway, 
provided  the  amount  "allowed"  in  such  bill 
does  not  exceed  $100;  and  section  1327  pro- 
vides for  an  appeal  to  the  circuit  court  in 
case  the  amount  of  damages  claimed  exceed 
ipiOO.  Held,  that  the  word  "allowed,"  as 
used  In  section  1324,  will  be  held  to  mean 
"claimed  on  appeal,"  and  not  the  amount 
allowed  by  the  supervisors.  Town  of  Dell 
Rapids  V.  Irving,  68  N.  W.  313.  314,  9  S.  D. 
222. 

Riglit  of  determination  implied. 

To  "allow"  an  account  or  claim  is  to 
accept  or  admit  it  as  a  legal  demand,  and  tb*) 
authority  to  audit  and  allow  an  account  pri- 
marily implies  the  right  to  determine  wheth- 
er it  is  an  accurate  and  just  claim.  Autho^ 
ity  to  allow  an  account  does  not  necessarily 
negative  the  power  to  disallow.  People  v. 
Gllray,  31  N.  Y.  Supp.  776,  780,  82  Hun,  500. 

Aa  direct  in  will. 

In  a  will  which  recited,  "I  'allow*  my 
daughter  Mary  to  take  care  of  my  said  daugh- 
ter Betsy,"  "allow"  was  used  as  meaning  "di- 
rect."   Cabeen  v.  Gordon,  1  Hill,  Eq.  51.  5a 

"Allow,"  as  used  In  a  will  devising  testa- 
tor's real  estate  to  his  wife  for  life,  and  pro- 
viding that  after  the  death  of  my  said  wife 
I  ''allow"  all  my  estate  to  be  disposed  of  at 
public  sale,  the  proceeds  to  be  equally  di- 
vided between  certain  beneficiaries,  "allow" 
is  "here  used  in  the  sense  of  positive  direc- 
tion, for  without  the  sale  the  testator's  ex- 
pressed Intention  in  respect  to  distribution 
could  not  be  carried  out."  Ramsey  v.  Han- 
Ion  (U.  S.)  33  Fed.  425,  42d. 

Discretion  indicated. 

In  Pol.  Code,  §  4597,  providing  that  the 
whole  number  of  deputies  "allowed"  the  sher- 
iff is  one  undersheriff  and  not  to  exceed  the 
following  number  of  deputies,  "allowed"  l8 
not  used  in  the  sense  of  a  power  granted  to 
the  sheriff  to  exorcise  his  discretion  in  mak- 
ing appointments  within  the  maximum  lim- 
its, but  he  is  subject  to  the  control  of  the 
board  of  commissions.  Jobb  v.  Meagher 
County,  51  Pac.  1034,  1038,  20  Mont  424. 

Rev.  St.  c.  64,  §  18,  authorizing  the  court 
to  appoint  or  "allow"  any  person  as  next 
friend  of  an  infant  to  commence  or  defend 
a  suit  in  his  behalf,  means  that  the  court 
shall  have  a  discretion  in  appointing  or  al- 
lowing other  than  the  guardian  to  institute 
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4>r  defend  such  suit    Patterson  t.  Pullman, ,  nion,    Is   not  entirely    unknown.    Straus   v, 
104  111.  SO,  87.  Wanamaker,  84  Atl.  648,  662,  175  Pa.  213. 


As  enteiins  alloiraiioe. 

In  Rev.  St  S  4461,  providing  that  the 
commissioners  shall,  upon  actual  view  of  the 
premises  sought  to  be  taken  for  public  use 
for  the  construction  of  a  ditch,  fix  and  "al- 
low" compensation  for  the  lands  appropri- 
ated to  each  person  or  corporation  making 
application,  the  word  "allow"  relates  to  the 
entering  upon  their  Journal  an  order  fixing 
and  allowing  the  amount  of  compensation  to 
a  landowner  who  has  made  application  there- 
for, which  act  exhausts  their  power.  Noth- 
ing remains  but  for  the  county  auditor  to 
draw  his  warrant'  on  the  county  treasurer 
for  the  sum  so  allowed.  Zimmerman  v.  Oan- 
field,  42  Ohio  St  463,  468. 

Asflju 

"Allowed,"  as  used  in  Rev.  St  U.  8.  I 
6107  [U.  S.  Comp.  St  1901,  p.  3493],  provid- 
ing that  any  national  bank  may  charge  the 
interest  '^allowed"  by  the  laws  of  the  state 
where  It  is  located,  means  fixed  or  establish- 
ed by  the  law  of  such  state.  Guild  v.  First 
Nat  Bank,  57  N.  W.  499,  601,  4  S.  D.  56a 

In  the  national  banking  act  authorizing 
the  national  banks  to  charge  and  receive  in- 
terest at  the  rate  "allowed"  by  the  laws  of 
the  state  or  territory  wherj  the  bank  is  lo- 
cated, and  declaring  that  when  no  rate  is 
"fixed"  by  the  laws  of  the  state  or  territory 
they  are  "allowed"  a  rate  not  exceeding  7 
per  cent,  the  word  "fixed"  is  usecl  in  the  same 
«ense  as  the  word  "allowed."  Hinds  v.  Mar- 
molejo,  60  Gal.  229,  231;  Da^gs  v.  Phoenix 
Nat.  Bank  (Ariz.)  63  Pac.  201,  204;  Wolver- 
ton  V.  Exchange  Nat  Bank,  39  Pac.  247,  248, 
11  Wash.  94. 

"Allow,"  as  used  in  Sess.  Laws  1885, 
p.  83,  providing  that  the  district  attorneys 
shall  receive  such  salaries  for  their  services 
as  the  board  of  county  commissioners  of  the 
proper  county  shall  "allow,"  is  synonymous 
with  the  word  "fix"  as  used  in  a  resolution 
of  the  board  stating  that  they  "fix"  the  sal- 
ary of  the  district  attorney  at  a  certain  sum. 
Polk  V.  Minnehaha  County,  87  N.  W.  93,  94, 
5  Dak.  129. 

As  give,  grant,  o«  pay. 

In  a  will  which  recited  that  testatrix 
bequeathed  to  her  daughter  Betsy  one  mu- 
latto girl,  and  that  at  Betsy's  decease  testa- 
trix allowed  another  daughter  to  have  the 
mulatto  girl,  "allow"  was  used  as  synony- 
mous with  "give."  Cabeen  v.  Gordon,  1  Hill, 
Eq.  51,  66. 

"Allow,"  as  used  in  an  agreement  provid- 
ing that  one  of  the  parties  thereto  was  to 
"allow"  the  other  a  certain  sum  yearly  out 
of  a  certain  fund,  is  used  in  the  sense  of 
"give"  or  "pay."    This  sense,  though  uncom- 


In  the  supplementary  articles  to  the 
Choctow  treaty  of  September  28,  1830  (7 
Stat.  340),  wherein  no  provision  is  made  for 
patents,  the  terms  "shall  be  entitled  to," 
'•there  is  allowed,"  "may  locate,"  '*8hall  be 
granted,"  "there  is  given,"  are  used  synony- 
mously with  respect  to  reservations.  Mee- 
han  V.  Jones  (U.  S.)  70  Fed.  458,  455. 

As  intend. 

In  a  written  instrument  executed  by  de- 
fendant reciting  that  "this  is  to  show  that 
I  allow  to  give"  W.  J.  a  certain  sum  to  be 
paid  in  two  years  after  date,  "allow"  is 
equivalent  to  "Intend"  to  give,  and  simply 
expresses  a  present  intention  to  give  the  per- 
son named  therein  the  sum  stipulated  with- 
in two  years,  and  constitutes  no  valid  obliga- 
tion which  can  furnish  a  sufficient  ground 
for  an  action.  Harmon  v.  James,  7  Ind.  263. 
264. 

A  will  providing  that  "I  also  'allow*  my 
son  Henry  to  give  his  mother  a  support  off 
my  plantation  during  her  lifetime,"  express- 
es an  intention  that  bis  son  should  support 
his  wife,  during  her  life,  off  the  plantation, 
the  testator  being  an  illiterate  man,  and  it 
not  being  uncommon  for  that  class  of  per- 
sons to  use  the  word  "allow"  as  synonymous 
with  that  of  intention — "I  allow  to  go  to 
town  to  morrow;"  "I  allow  for  my  wife  to 
have  a  support  off  my  plantation  when  I 
die,"  etc.  The  testator  used  the  word  "allow" 
in  this  clause  of  the  will  as  expressive  of  his 
intention  that  his  son,  to  whom  he  had  given 
his  homestead,  should  support  his  mother 
off  the  same  during  her  life.  Hunter  ▼. 
Stembridge,  12  Ga.  192,  194. 

Knowledge  iniplled. 

"The  word  'allow'  Is  defined  thus:  "To 
suffer;  to  tolerate;'  and,  as  used  in  a  defini- 
tion of  'permit'  as  to  allow,  implies  knowl- 
edge of  what  is  to  be  permitted."  Gregory  v. 
United  States  (U.  S.)  10  Fed.  Gas.  1195,  1198. 

The  term  "allow"  Implies  knowledpje  and 
consent  Under  Code,  §  1590,  providing  that 
any  person  who  shall  sell  or  give  away  any 
liquors  unlawfully,  or  allow  the  same  to  be 
sold  or  given  away,  knowledge  of  the  person 
charged  is  necessary.  Thurman  v.  Adams 
(Miss.)  33  South.  944,  945. 

As  permit. 

Permit  distinguished,  see  "Permission- 
Permit" 

A  provision  in  a  will  "allowing"  the  wife 
to  have  any  part  of  the  dwelling  house 
means  that  she  is  "permitted"  to  have  such 
part,  and  confers  a  personal  privilege  mere- 
ly.    Keams  v.  Keams,  107  Pa.  575,  578. 

A  contract  for  the  purchase  of  a  boiler, 
providing    that   it    shall    be    "allowed    130 
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pounds  of  Bteam  working  pressure  by  United 
States  Inspectors/'  sbould  not  be  construed 
as  an  assurance  tbat  the  boiler  contracted  for 
would  produce  and  maintain  a  working  pres- 
sure of  tbat  amount,  but  should  be  held  to 
refer  only  to  the  capacity  of  the  boiler,  and 
plainly  refers  to  the  goyernment  inspection 
of  boilers  under  Rev.  St.  U.  S.  S  4418  [U.  S. 
Ck)mp.  St  1901,  p.  3024],  and  that  it  would 
be  such  a  boiler  that  such  inspectors  would 
permit  a  working  pressure  of  130  pounds 
and  set  the  safety  yalves  accordingly.  Mil- 
waukee Boiler  Co.  y.  Duncan,  58  N.  W.  232, 
234,  87  Wis.  120,  41  Am.  St  Rep.  33. 

The  word  "allow"  is  not  as  positiye  as 
the  word  "permit,"  being  more  of  a  synonym 
with  the  word  "suffer,"  while  the  word  "per- 
mit" denotes  a  decided  assent  Wilson  y. 
State,  46  N.  B.  1050,  1051,  19  Ind.  App.  389. 

''Allowing,"  as  used  in  a  reseryation  in 
a  deed  commencing  with  the  grantee  "for- 
eyer  hereafter  allowing  all  persons  to  pass, 
repass,"  etc.,  presupposes  the  absence  of  a 
right  to  pass  and  repass  without  the  permis- 
sion of  the  grantee,  so  as  to  create,  not  a 
reseryation  or  an  exception,  but  a  condition 
subsequent  Parsons  y.  Miller  (N.  T.)  15 
Wend.  561,  564. 

"Allowed,"  as  used  in  an  insurance  pol- 
icy proyiding  that  it  shall  be  yold  if  there  be 
kept,  used,  or  "allowed"  gasoline  on  the 
premises,  means  "allowed  to  be  kept  or  used 
by  some  third  person/'  and  will  be  so  con- 
strued, eyen  though  such  meaning  is  coyered 
by  the  words  "kept"  and  **used,"  so  that  the 
condition  is  not  ylolated  by  merely  permitting 
gasoline  to  be  carried  through  the  building 
on  the  premises.  London  &  L.  Fire  Ins.  Go. 
y.  Fischer  (U.  S.)  92  Fed.  600,  502.  84  C.  0. 
A.  503. 

Power  to  permit  or  refuse  implied. 

"Allow,"  as  used  In  a  contract  whereby 
an  Improyement  company  sold  the  hydraulic 
power  arising  from  a  dam  and  a  canal,  coye- 
nanting  that  it  would  not  construct  or  "al- 
low" to  be  constructed  any  dam  or  other 
work  below  on  said  riyer  which  should  raise 
the  water  beyond  the  ordinary  stage  at  the 
foot  of  the  rapids,  must  be  construed  to  haye 
been  used  in  its  ordinary  and  popular  sense, 
implying  an  understanding  or  expectation  of 
the  parties  at  the  time  that  the  improyement 
company  would  continue  in  such  relation  to 
the  property  that  it  might,  if  so  disposed,  by 
some  alfirmatiye  act  on  its  part  facilitate  or 
permit  the  construction  of  a  dam  below  the 
rapids,  which  the  contract  intended  to  pre- 
yent.  The  word  "allow,"  in  its  ordinary 
sense,  means  "to  grant,"  **to  admit,"  "to  af- 
ford," or  "to  yield,"  "to  grant  license  to," 
"to  permit,"  from  which  is  implied  a  power 
to  grant  some  priyilege  or  permission,  and 
hence  there  was  no  breach  of  coyenant  where 
a  dam  had  been  constructed  so  as  to  raise 
the  water  above  the  ordinary  stage  at  the 
point  mentioned  by  the  United  States  goyem- 


ment  after -its  purchase  of  the  property  of 
the  improyement  company,  for  the  purpose 
of  Improying  nayigation,  after  a  foreclosure 
sale  under  a  deed  of  trust  giyen  by  the  im- 
proyement company  in  which  it  had  made  do 
exception  or  reseryation  In  respect  to  the 
construction  of  the  dam  below  its  water  pow- 
er, since  it  was  not  in  a  position  to  allow 
any  such  thing  when  the  government  entered 
upon  the  enterprise  of  improving  the  water 
power  of  the  river,  and  rebuild  the  dam  below 
the  dam  of  the  improvement  company.  The 
improvement  company  was  in  a  position 
where  it  could  prevent  nothing;  It  could 
suffer  nothing.  The  United  States  could  pro- 
ceed in  the  construction  of  this  dam  inde- 
pendently of  the  improvement  company,  with- 
out its  consent,  against  its  protest  When 
the  United  States  stepped  in  and  acquired 
dominion  and  control  of  the  property  for  the 
purpose  of  improving  the  navigation,  it  had 
the  right  by  virtue  of  its  sovereign  power  to 
build  a  dam,  and-  its  act  was  not  one  cove- 
nanted against  by  the  improvement  company. 
Doty  y.  Lawson  (U.  S.)  14  Fed.  892,  803. 

The  word  "allow"  is  ordinarily  equiva- 
lent to  the  word  "permit"  or  to  the  words 
"consent  to."  Its  use  in  any  given  case  as- 
sumes the  existence  of  a  power  to  refuse  to 
allow,  permit,  or  consent  to,  and  the  right 
to  elect  whether  to  grant  or  withhold  the 
allowance  or  permission  asked  for.  Mar- 
shall y.  Franklin  Fire  Ins.  Ck>.,  85  Ati.  204, 
176  Pa.  628,  34  L.  R.  A.  159. 

As  proved. 

Laws  1887,  c.  548,  requires  the  court  to 
remove  an  assignee  for  creditors  on  the  ap- 
plication of  a  majority  of  the  creditors  rep- 
resenting a  majority  in  value  of  the  debts 
"allowed."  Held,  that  the  term  "allowed" 
as  so  used  was  evidently  an  oversight  on  the 
mistaken  supposition  of  the  Legislature  tbat 
the  statute  provided  for  the  allowance  of 
claims,  and  that,  in  view  of  the  fact  tbat 
no  such  provision  or  proceeding  existed,  the 
word  "allowed"  must  be  given  a  reasonable 
construction,  and  be  held  to  mean  "allowed 
by  the  assignor  or  assignee"  or  "proved." 
The  word  "allowed"  is  not  therefore  to  be 
limited  to  the  establishment  of  a  claim  by 
Judgment  or  order  of  court  Burtt  y.  Barnes, 
58  N.  W.  790,  791,  87  Wis.  519. 

Sometliiiis  to  allow  from  implied. 

In  Act  March  23,  1837  (P.  L.  48),  autho^ 
izlng  the  chancellor  to  "allow"  the  commis- 
sioners, upon  a  commission  in  the  nature  of 
a  writ  de  lunatlco  inqulrendo,  reasonable 
compensation,  and  the  Jurors  fixed  fees  out 
of  the  estate  of  the  person  subject  to  the  hi- 
quisltion,  the  word  "allow"  impliedly  pre- 
mises a  fund  in  court  It  does  not  contem- 
plate payment  from  the  estate  of  the  sub- 
ject of  the  inquisition  when  no  offices  should 
be  found.  In  re  Farrell,  27  AtL  813,  816^  61 
N.  J.  Bq.  (6  Dick.)  353. 
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AIXOWANCTE. 

See  "Additional  Allowance*';  "Extra  Al- 
lowance"; "Reasonable  Allowance." 
Of  widow.  Bee  "Statutory  Allowances." 

An  "allowance!'  la  that  which  is  allow- 
ed; a  share  or  portion  allotted  or  granted; 
an  appropriation  for  any  purpose;  a  stated 
quantity,  as  of  food  or  drink  (Webster).  De 
Roche  V.  De  Roche  (N.  D.)  94  N.  W.  767, 
770. 

"Allowance,"  as  applied  to  accounts  of 
executors  and  administrators,  means  nothing 
more  than  the  sanction  or  approbation  which 
the  court  gives  to  acts  of  the  executor  or 
administrator  as  manifested  by  his  account. 
Gildarf  8  Heirs  ▼.  SUrke,  2  Miss.  (1  How.) 
450,  457. 

As  aet  of  Jvdioial  offieer* 

The  word  "allowance"  in  Code,  (  139, 
does  not  mean  the  act  of  the  attorney  in  pro- 
ceedings for  the  claim  and  delivery  of  per- 
sonal property.  It  means  the  act  of  a  Judi- 
cial officer,  and  not  one  whose  duties  are 
purely  ministerial.  Adams  v.  Henry  (N.  Y.) 
3  Wkly.  Dig.  22. 

As  oompensation. 

An  "allowance"  is  something  conceded  as 
a  compensation;  abatement;  deduction;  and 
in  1  Rev.  St  1876,  p.  62,  authorizing  "allow- 
ances" by  the  board  of  commissioners  of  a 
county,  permits  a  payment  to  a  person  for 
services  voluntarily  rendered  and  things  vol- 
untarily purchased  for  the  county.  Carroll 
Ck>unty  Gom'rs  v.  Richardson,  54  Ind.  153, 
159. 

"Allowances,"  In  an  order  granting  trus- 
tees just  "allowances,"  entitled  them  only  to 
charges  and  expenses,  but  not  to  compensa- 
tion. State  Bank  at  Elizabeth  v.  Marsh,  1 
N.  J.  Bq.  (S&xt)  288,  297. 

As  fees  fir  salary. 

Under  a  statute  providing  that  fees  of 
county  officers  shall  be  increased  50  per  cent., 
"allowances"  made  to  the  sheriff  for  feed- 
ing prisoners  are  not  Increased,  the  word 
"fees"  not  Including  "allowances,"  which 
means,  according  to  Webster,  "to  put  upon 
allowance;  to  restrain  or  limit  to  a  certain 
quantity  of  provisions  or  drink."  The  word 
"allowance"  does  not  signify  the  compensa- 
tion  the  sheriff  earns  by  arresting  prisoners 
or  summoning  Juries  or  performing  duties  of 
like  character,  they  being  peculiar  to  the  of 
fice  which  he  holds,  and  under  which  he  be- 
comes entitled  to  fees.  Feagin  v.  Comptrol- 
ler, 42  Ala.  516,  522. 

In  construing  Const  art  8,  S  8,  prohibit- 
ing the  Legislature  from  passing  a  private 
or  local  bill  creating,  increasing,  or  decreas- 
ing fees,  percentage,  or  allowances  of  pub- 
lic officers  during  the  term  for  which  said 


officers  are  elected  or  appointed,  the  court 
comments  on  the  meaning  of  the  word  "al- 
lowance," and  the  omission  of  the  words 
"salaries"  and  "stipends,"  which  are  defined 
as  requital  of  some  supposed  service  paid 
yearly  or  even  portions  of  the  year,  and  are 
the  subject  of  a  contract  between  the  parties. 
The  courts  say:  "We  have  yet  to  discover 
any  employment  of  the  word  'allowance'  by 
lawmakers  or  others  which  is  the  exact  equiv- 
alent of  eltber  of  the  words  'salary'  or  'com- 
pensation.' Reference  to  the  works  of  lexi- 
cographers shows  Webster's  definition  to  be: 
The  act  of  allowing;  granting  or  admitting; 
permission  or  license;  that  which  is  allowed; 
a  portion  appointed;  a  limited  quantity  of 
moat  and  drink  when  provisions  fall  short; 
a  customary  deduction  from  the  gross  weight 
of  goods.  The  substance  of  the  definitions 
is  that  an  allowance  is  gratuitous;  it  ceases 
at  the  pleasure  of  the  donor.  Worcester 
gives  a  definition  similar  to  that  of  Crabbe, 
but  refers  to  the  word  'salary*  as  one  of  the 
synonyms  of  'allowance,'  distinguishing 
them,  however,  by  stating  that  the  latter  Is 
gratuitous,  and  the  former  a  stated  compen- 
sation payable  under  a  contract  Richard- 
son's English  Dictionary  gives:  To  permit; 
to  concede;  to  suffer;  to  ascend;  to  yield. 
Other  lexicographers  give  definitions  similar 
to  those  of  Worcester  and  Crabbe,  and  seem 
to  exclude  the  idea  that  the  terms  are  anal- 
ogous, except  perhaps  in  a  very  loose  and 
imperfect  sense.  It  seems  to  us  that  the  au- 
thors of  the  Constitution  did  not  intend  to 
include  salaried  officers  within  the  meaning 
of  the  clause  in  question."  Manpran  v.  City 
of  Brooklyn,  98  N.  T.  585,  597,  50  Am.  Rep. 
705. 

As  a  gift  or  devise. 

The  term  "allowance"  is  ordinarily  only 
another  name  for  a  gift  or  gratuity  to  a  child 
or  some  other  dependent  Taylor  v.  Staples, 
8  R.  I.  170,  179,  5  Am.  Rep.  556. 

A  will  providing  that  after  the  testa- 
tor's property  had  remained  with  his  family 
for  the  term  of  one  year,  then,  after  the  "al- 
lowance of  one-third  of  my  property  to  my 
widow,"  the  remainder  should  be  divided 
among  testator*s  children,  entitles  the  widow 
to  one-third  of  the  testator's  real  and  personal 
property  in  fee  simple  absolutely.  White  v. 
Commonwealth,  1  Atl.  33,  34, 110  Pa.  90. 

As  a  legal  demand. 

"Allowance,"  as  used  in  1  Rev.  St  1876, 
p.  476,  f  15,  providing  that  a  board  of  coun- 
ty commissioners  shall  make  no  '^allowance" 
not  specially  required  by  the  act  to  any  coun- 
ty officer,  either  directly  or  indirectly,  nor  to 
any  clerk,  deputy,  bailiff,  or  employ^  of  such 
officer,  should  not  be  construed  as  embracing 
a  legal  demand  which  any  of  the  officers 
named  might  have  against  the  county,  but 
only  such  matters  as  would  otherwise,  un- 
der other  laws,  have  rested  in  the  discretion 
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yt  the  board.  The  law  was  not  Intended  to 
take  away  the  right  of  the  board  to  allow 
all  legal  demands  or  accounts  chargeable 
against  the  county,  and  hence  the  board 
could  allow  a  shedflf  for  the  value  of  certain 
candles,  brooms,  mops,  and  coal  purchased 
by  him  for  the  use  of  the  Jail  thereof,  and 
necessary  therefor  and  used  therein.  Marion 
County  Com*r8  y.  Reissner,  58  Ind.  260,  263. 

Allowanoe  to  soldier  or  officer, 

A  soldier  who  had  enlisted  for  3  years 
deserted  at  the  expiration  of  10  months,  and, 
after  being  subsequently  arrested,  was  re- 
stored to  duty,  with  the  loss  of  all  pay  and 
allowance  due  or  to  become  due  during  the 
term  of  bis  enlistment  He  was  thereafter 
honorably  discharged.  Held,  that  under  the 
tern^  '^allowance"  as  used  in  the  Judgment  of 
forfeiture  everything  was  embraced  which 
could  be  recovered  by  the  government  from 
the  soldier  in  consideration  of  his  enlistment 
and  services,  except  a  stipulated  money  com- 
pensation designated  as  ''pay."  United  States 
V.  Landers,  92  U.  S.  77.  81,  23  L.  Ed.  603. 

The  term  "allowances"  is  sometimes 
used  synonymously  with  "emoluments,"  as 
indirect  or  contingent  remuneration,  which 
may  or  may  not  be  earned,  but  which  is 
sometimes  in  the  nature  of  compensation, 
and  sometimes  in  the  nature  of  reimburse- 
ment; but  as  used  in  a  statute  providing  that 
military  officers  upon  their  discharge  shall 
receive  one  year's  pay  and  "allowances,"  it 
does  not  include  commutation  for  traveling 
expenses,  and  hence  the  omission  of  such 
term  from  an  amendment  of  such  statute  did 
not  aflPect  the  right  of  such  officers,  upon  their 
discharge,  to  a  commutation  for  traveling 
expenses  from  the  place  where  they  are  mus- 
tered out  or  discharged  to  the  place  where 
they  were  enlisted.  Sherburne's  Adm'r  v. 
United  States,  16  Ct.  CI.  491,  496,  500. 

Acts  Feb.  14,  1885,  and  Sept  30,  1890, 
provide  that  a  hospital  steward  after  being 
retired  Is  entitled  to  75  per  cent  of  the  pay 
and  "allowances"  of  the  rank  on  which  he 
was  retired.  Held,  that  the  word  "allow- 
ances" does  not  Include  commutation  for  fuel 
and  quarters.  Lander  y.  United  States,  30 
Ct  CI.  811,  318. 

Allowanoe  to  wife  In  divoree  atatntea. 

Under  Civ.  Code,  f  139.  which  provides 
that,  where  a  divorce  is  granted  for  an  of- 
fense of  the  husband,  the  court  may  compel 
him  to  make  such  suitable  "allowance"  to 
the  wife  for  her  life,  or  for  a  shorter  time, 
as  it  may  deem  Just,  the  "allowance"  will 
be  construed  as  something  more  than  a  sub- 
stitute for  her  interest  in  the  community  of 
property,  or  her  right  or  inheritance  In  the 
property  of  the  husband,  and  to  be  compen- 
sation for  the  work  done  to  the  wife.  It 
proceeds  upon  the  theory  that  the  husband 
entered  upon  an  obligation  which,  among 
other  things,  bound  him  to  support  the  wife 


during  the  period  of  their  Joint  lives,  and 
gave  to  her  a  right  to  share  in  the  fruits  and 
accumulations  of  his  skill,  and  that  by  bis 
own  wrong  deeds  he  forced  her  to  sever  the 
relation  which  enabled  her  to  enforce  ih\s 
obligation,  and  for  the  wrong  by  which  he 
thus  deprived  her  from  the  benefit  of  the 
obligation  he  must  make  her  compensation. 
In  re  Spencer,  23  Pac.  395,  396,  83  Cal.  460, 
17  Am.  St  Rep.  266. 

The  allowance  specified  in  a  statute  pro- 
viding that  if  a  wife  has  no  separate  estate, 
or  If  It  be  insufficient  for  her  maintenance, 
the  chancellor,  upon  granting  a  divorce,  mual 
decree  her  an  "allowance"  out  of  the  estate 
of  the  husband,  "is  not  In  fact  alimony  in 
the  sense  of  the  ecclesiastical  law  of  Eng- 
land, but  It  is  more  strictly  an  arrangement 
in  law,  by  a  division  of  the  estate  of  the  pa^ 
ties,  so  as  to  return  to  the  wife  her  Just  por- 
tion of  that  property  which  mutually  belongs 
to  both  during  the  marriage,  and  which  tbe 
labor  and  care  of  both  may  have  equally 
contributed  to  procure  and  preserve.  Tbis 
allowance  was  intended  to  supply  the  wife 
with  the  means  of  commencing  life  anew 
after  her  expulsion  from  the  household  of  tbe 
husband  and  the  withdrawal  of  his  liability 
for  her  maintenance  and  support,  and  to 
place  her  above  actual  destitution."  Smith 
T.  Smith,  45  Ala.  264,  268. 

"Allowance,"  as  used  In  Civ.  Code,  I 
139,  providing  that,  when  a  divorce  Is  grant- 
ed for  an  offense  of  the  husband,  the  court 
may  compel  him  to  make  such  "suitable  al- 
lowance" to  the  wife  for  her  support  for  life, 
or  for  a  shorter  period  as  the  court  may 
deem  Just,  construed  to  include  the  allow- 
ance of  a  gross  sum  to  the  wife.  Robinson 
V.  Robinson,  21  Pac.  1095,  1096,  79  Cal.  511 
(citing  Jeter  v.  Jeter,  36  Ala.  391;  Piatt  v. 
Piatt,  9  Ohio  [9  Ham.]  37). 

The  term  "allowance,"  as  used  in  Rev. 
Code  1899,  §  2761,  providing  that  on  divorce 
the  court  may  grant  alimony  In  a  gross 
amount  in  lieu  of  an  allowance  at  stated 
periods,  permits  the  court  to  grant  a  gross 
sum  as  an  allowance.  De  Roche  v.  P« 
Roche  (N.  D.)  94  N.  W.  767,  77a 

AIiLOWED  BT  LAW. 

When  the  term  "allowed  by  law"  la 
used  in  a  statute.  It  Is  to  be  construed  as 
meaning  allowed  by  the  statute  law,  and  not 
to  have  reference  to  the  general  law  or  lepil 
right  Brinckerhoff  v.  Bostwlck,  1  N.  B.  6t», 
665,  99  N.  Y.  185. 

The  compensation  from  fees  allowed  a 
civil  oflElcer,  to  an  amount  to  be  prescribed 
by  the  Commissioner  of  Internal  Revenue, 
not  to  exceed  a  certain  amount  a  day,  la 
compensation  "allowed  by  law,"  within  18 
Stat  c.  328,  S  3,  prohibiting  dvll  officers  from 
receiving  any  compensation  in  addition  to 
that  "allowed  them  by  law,"  the  CommlS" 
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sioner's  authority  to  fix  such  compensation, 
the  Comptroller's  authority  to  pass  It,  and 
the  Treasurer's  authority  to  pay  It,  all  being 
"allowed  by  law."  Hedrlck  t*  United 
States,  16  Gt  OL  88,  103. 

ALLUDE. 

To  *'allude"  means  to  refer  to  something 
not  directly  mentioned,  to  have  reference  to, 
and  as  used  In  Gen.  St  tit  1,  c.  73,  $  7, 
providing  that,  on  the  trial  of  all  Indictments 
against  persons  charged  with  crime,  the  neg- 
lect of  a  defendant  to  testify  shall  not  be 
"alluded'*  to  or  commented  upon  by  the 
prosecuting  attorney  or  the  court,  the  court 
rightly  refuses  an  Instruction  in  reference 
to  such  failure  to  testify.  State  ▼.  Pearce^ 
57  N.  W.  «52.  655,  66  Minn.  226. 

ALLUVIAL 

Earthy  deposits  made  to  a  tract  of  land 
situated  along  a  river  which  beome  Incor- 
porated with  the  soil  of  the  tract  are  usually 
called  "alluvial  accretions,"  and  become  the 
property  of  the  riparian  owner.  Welch  v. 
Browning,  87  N.  W.  430,  431,  115  Iowa,  690. 

"Alluvion"  has  been  defined  to  be  those 
accumulations  of  sand,  earth,  and  loose 
stones  or  gravel  brought  down  by  rivers, 
which,  when  spread  out  to  any  extent,  form 
what  Is  called  "alluvial  land."  It  is  an  ad- 
dition made  to  land  by  washing  of  the  seas 
or  rivers,  and  Its  characteristic  is  its  imper- 
ceptible Increase,  so  that  It  cannot  be  per^ 
coived  bow  much  Is  added  in  each  moment  of 
time.  Freeland  v.  Pennsylvania  R.  Co.,  47 
Atl.  745,  747,  197  Pa.  629,  68  L.  B.  A.  206, 
80  Am.  St  Rep.  860. 

ALLUVION. 

As  defined  In  Roman  law,  "alluvion"  Is 
an  addition  of  soil  to  land  by  a  river,  so 
gradually  and  In  so  short  a  period  that  the 
change  is  Imperceptible,  or,  to  use  a  common 
expression,  a  latent  addition,  and  Justinian 
says  that  It  Is  added  so  gradually  that  no  one 
can  perceive  how  much  Is  added  at  any  one 
moment  (Inst  Bk.  2,  tit  1,  S  20),  and  the 
same  rule  was  expressed  In  the  English  Juris- 
prudence, and  Bracton  says  (Book  2,  c.  2) 
that  alluvion  Is  lands  gained  from  the  sea 
by  a  washing  up  of  sand  and  earth  so  as  in 
time  to  make  It  terra  flrma,  and  that  if  the 
gain  be  little  by  little,  by  small  and  imper- 
ceptible degrees.  It  shall  go  to  the  owner  of 
the  adjoining  land.  The  test  as  to  what  is 
gradual  and  Imperceptible  in  the  sense  of 
the  rule  Is  that  the  witnesses  could  see  from 
time  to  time  that  progress  had  been  innde 
in  the  formation  of  the  land,  but  could  not 
perceive  It  while  the  process  of  formation 
was  going  on.  In  the  light  of  the  authorities, 
"alluvion"   may  be  defined  as  addition  to 


riparian  land,  gradually  and  imperceptibly 
made  by  the  water  to  which  the  land  is  con- 
tiguous. JefiTeris  v.  East  Omaha  Land  Co., 
10  Sup.  Ot  518,  521.  134  U.  S.  178.  33  L.  Ed. 
872;  St  Clair  County  v.  Ixwrlngton,  90  U.  S. 
(23  Wall.)  46,  68,  23  L.  Ed.  59. 

"Alluvion,*'  according  to  the  common  law, 
is  an  addition  made  to  land  by  the  washing 
of  the  sea  or  other  stream,  where  the  increase 
is  so  gradual  in  its  progress  that  it  cannot  be 
perceived  how  much  is  added  at  any  moment 
of  time.  Land  thus  formed  belongs  to  the 
proprietor  of  the  adjacent  land  to  which  it 
is  attached.  Warren  v.  Chambers,  25  Ark. 
120,  121,  01  Am.  Dec.  638,  4  Am.  Rep.  23; 
Adams  v.  Frothingham,  3  Mass.  352,  358,  3 
Am.  Dec.  161;  Lovlngston  v.  St  Clair  Coun- 
ty, 64  111.  66,  58,  16  Am.  Rep.  516;  De  Bary 
Baya  Merchants*  Line  v.  Jacksonville,  T.  & 
K.  W.  Ry.  Co.  (U.  S.)  40  Fed.  392,  393;  Hub- 
bard V.  Manwell,  14  Atl.  693,  696,  60  Vt  235, 
6  Am.  St  Rep.  110;  Coulthard  v.  Stevens, 
60  N.  W.  983,  984,  84  Iowa,  241,  35  Am.  St 
Rep.  304  (citing  Benson  v.  Morrow,  61  Mo. 
345,  352). 

"Alluvion,**  as  defined  by  the  Civil  Code 
of  Louisiana,  "is  the  accretions  which  are 
formed  successively  and  imperceptibly  to  ony 
soil  situated  on  the  shores  of  any  creek  or 
run."  Saulet  v.  Shepherd,  71  U.  S.  (4  Wall.) 
502,  508,  18  L.  Ed.  442;  Municipality  No.  2 
V.  New  Orleans  Cotton  Press,  18  La.  122,  167, 
36  Am.  Dec.  624. 

To  acquire  title  by  alluvion,  it  is  neces- 
sary that  its  increase  should  be  impercepti- 
ble. Halsey  v.  McCormick,  18  N.  Y.  147. 
149. 

Alluvion  is  the  land  formed  by  sedimen- 
tary deposits  and  added  to  an  ordinary  tract 
by  the  Imperceptible  action  of  the  waters 
bordering  the  latter.  It  Is  a  mode  of  acquir- 
ing property  by  natural  law.  Jure  gentium,  by 
those  principles  and  maxims  which  regulat- 
ed the  conduct  of  men  before  the  formation 
of  civl\  society,  and  is  recognized  by  the 
statutory  law  as  a  means  of  the  acquisi- 
tion of  property.  Sapp  v.  Frazler,  26  South. 
378,  380,  51  La.  Ann.  1718,  72  Am.  St  Rep. 
493.  "The  right  to  such  Increase  Is  said*  to 
rest  in  the  law  of  nature,  and  is  analogous 
to  the  right  of  an  owner  of  the  tree  to  Its 
fruits,  and  the  owner  of  flocks  and  herds  to 
their  natural  increase.  The  owner  takes  the 
chances  of  injury  and  benefit  arising  from 
the  situation  of  his  property.  If  there  be  a 
gradual  loss,  he  must  bear  it;  if  a  gradual 
gain,  it  Is  his.**  Hubbard  v.  Manwell,  14 
Atl.  693,  696,  60  Vt  235,  6  Am.  9t.  R^.  110. 

"Alluvion**  has  been  defined  to  be  those 
accumulations  of  sand,  earth,  and  loose  stones 
or  gravel  broiig:ht  down  by  rivers,  which, 
when  spread  out  to  any  extent,  form  what 
is  called  "alluvial  land.**  It  is  an  addition 
made  to  land  by  washing  of  the  seas  or  riv- 
ers, and  its  characteristic  is  its  imperceptible 
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increase,  so  that  It  cannot  be  perceived  how 
much  is  added  in  each  moment  of  time.  Free- 
land  V.  Pennsylvania  R.  Ck).,  47  Atl.  745,  747, 
197  Pa.  629,  58  L.  B.  A.  206,  80  Am.  St  Rep. 
850. 

The  rl^ht  to  alluvion  is  a  right  attached 
to  the  land,  and  one  who  owns  the  fee  simple 
of  such  land  owns  all  that  becomes  attached 
to  that  part  of  it  bordered  by  the  water. 
Washburn  says  (3  Washb.  Real  Prop.  59) 
that  "this  right  to  alluvion  Is  considered  as 
an  interest  appurtenant  to  the  principal  land* 
and  belonging  in  the  nature  of  an  incident  to 
the  ownership  of  that,  rather  than  something 
acquired  by  prescription  or  possession  in  the 
ordinary  legal  sense  of  the  terms."  Kinzie 
V.  Winston  (U.  S.)  14  Fed.  Cas.  649,  C52. 

Title  by  alluvion  is  a  purely  accessory 
right,  attaching  exclusively  to  riparian  pro- 
prietorship, and  incapable  of  existing  with- 
out it  White  V.  Leovy,  22  South.  931,  943, 
49  La.  Ann.  1660. 

Aooretton  dlsttnsvisl^A^ 

"Alluvion**  is  the  deposit  on  the  lands  of 
a  riparian  owner  caused  by  the  gradual  and 
continued  action  of  the  water.  It  "is  ap- 
plied to  the  deposit  itself,  while  'accretion' 
rather  denotes  the  act"  St  Louis,  I.  M.  & 
S.  Ry.  Go.  y.  Ramsey,  13  S.  W.  931,  933,  53 
Ark.  314. 

ATvlsioii  distinsiiislied. 

"Alluvion**  is  a  secret  increase  made  to 
land  by  the  sea,  and  is  so  gradually  added 
that  it  cannot  be  known  at  what  moment  the 
addition  took  place.    It  is  contradistinguish- 
ed from  those  large  additions  which  are  made 
to  land  when  the  sea  suddenly  recedes,  or 
when  it  casts  up  by  its  immediate  and  mani- 
fest force  large  quantities  of  earth  and  sand. 
Llnthlcun  v.  Cone,  2  Atl.  826,  827,  828,  64  | 
Md.  439,  54  Am.  Rep.  775;   St.  Clair  County ! 
V.  Lovingston,  90  U.  S.  (23  Wall.)  46»  66,  23  | 
L.  Ed.  59.  I 

Aa  rellotioii. 

There  is  no  "alluvion**  without  some  kind 
of^  reliction,  for  the  sea  shuts  out  itself. 
Ocean  City  Ass'n  v.  Shriver,  46  Atl.  690,  692, 
64  N.  J.  Law,  550,  51  L.  R.  A.  425. 

"Alluvion**  may  be  defined  as  an  addition 
to  riparian  land,  gradually  and  impercepti- 
bly made  by  the  water  to  the  land  which  is 
contiguous.  It  is  different  from  "reliction.** 
St  Clair  County  v.  Lovingston,  85  U.  S.  (23 
Wall.)  46,  23  L.  Ed.  59. 


ALLUVIUM. 

"Alluvium**  is  used  in  the  mining  law  to 
designate  that  superficial  deposit  on  the 
earth's  surface  which  is  movable,  as  con- 
trasted with  the  immovable  mass  that  lies 
below.  Stevens  y.  Williams  (U.  S.)  23  Fed. 
Cas.  44. 


ALMS. 

"Alms,"  as  used  In  9t  5  &  6  Wm.  IV, 
c.  76,  {  9,  declaring  that  persons  who  have 
received  parochial  relief  or  other  alms  shall 
not  be  entitled  to  hold  office,  applies  only  to 
parochial  alms,  and  not  such  as  might  be 
rendered  by  persons  not  connected  with  es- 
tablished charities.  Reg.  ▼•  Lichfield,  2  Adol. 
&  El.  (N.  S.)  693. 

ALMSHOUSE. 

The  word  '^almshouse,"  as^used  and  de- 
fined in  the  New  York  poor'  laws,  means 
a  place  where  the  poor  are  maintained  at  the 
public  expense.  People  y.  Lyke,  53  N.  £. 
S02,  803,  159  N.  Y.  149. 

"Almshouse,"  being  defined  in  Poor  Law 
1896,  §  2,  as  a  place  where  poor  are  maiD- 
tained  at  public  expense,  includes  any  place, 
and  not  merely  a  county  poorhouse  or  a  place 
specially  provided.  In  re  McCutcheon,  56 
N.  Y.  Supp.  370.  372,  25  Misc.  Rep.  65C 

As  exempt  from  l^t^aaj  tax. 

An  almshouse  Is  an  institution  supported 
by  charity  which  makes  no  charge  whatever 
for  the  benefits  rendered,  and  a  charitable 
institution  which  maintains  a  home  and  pro- 
vides lodging  and  meals  free,  but  which  also 
maintains  a  day  nursery  for  which  it  makes 
a  small  charge.  Is  not  an  almshouse,  and 
hence  Is  not  exempt  from  the  legacy  tax.  In 
re  Vanderbllt*s  Estate,  10  N.  Y.  Supp.  239, 
2  Ck>n.  Sur.  319. 

An  association  to  improve  the  condltloo 
of  the  poor,  which  dispenses  its  benefits  with- 
out any  charge  whatever,  and  keeps  a  place 
where  money  is  disbursed  to  the  needy.  Is 
an  "almshouse,**  within  the  definition  of  a 
pure  charity,  so  as  to  exempt  a  legacy  to  it 
from  the  legacy  tax,  although  it  has  no  house 
where  the  poor  are  lodged.  In  re  Lenox's 
Estate,  9  N.  Y.  Supp.  895,  896. 

A  charitable  institution  depending  whol- 
I  ly  on  voluntary  contributions,  and  perform- 
ing a  work  of  pure  charity  in  taking  care  of 
sick  and  disabled  indigent  persons,  is  an 
**almshouse*'  within  Rev.  St  p.  388,  §  4,  ex- 
empting devises  to  the  same  from  the  col- 
lateral inheritance  tax.  In  re  Curtis'  Es- 
tate, 7  N.  Y.  Supp.  207,  208. 

Aa  exempt  firom  taxation. 

"Almshouse,"  as  used  in  Rev.  St  (7th  Ed.) 
p.  982,  §  4,  subd.  4,  providing  that  every  poor- 
house,  almshouse,  etc.,  shall  be  exempt  from 
taxation,  means  any  institution  whose  in- 
mates are  supported  wholly  by  charity.  In 
re  Kerr's  Will,  10  N.  Y.  Supp.  680,  57  Hun. 
591. 

"Almshouse"  ''Is  defined  by  Webst^  as  a 
house  appropriated  to  the  poor.**  Thus  a 
house  devoted  to  the  purpose  of  affording 
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pecuniary  relief  to  persons  of  Swiss  origin 
in  need  of  assistance  is  an  almshouse,  with- 
in a  statute  exempting  such  property  from 
taxation.  People  v.  City  of  New  York  (N.  T.) 
36  Hun,  311,  812. 

Either  of  the  terms  "almshouse,'*  "poor^ 
house,*'  "schoolhouse,"  or  "house  of  indus- 
try," within  the  meaning  of  statutes  exempt- 
ing such  houses  from  taxation,  Includes  build- 
ings owned  by  the  Church  Charity  Founda- 
tion, and  used  for  the  care,  maintenance,  ed- 
ucation, and  support  of  aged  and  indigent 
persons  and  indigent  orphans  and  half-or- 
phan children,  and  other  children  left  in  a 
destitute  and  unprotected  state  or  condition. 
Church  Charity  Foundation  v.  People  (N.  Y.) 
6  Dem.   Sur.   154,   167. 

An  institution  Incorporated  as  a  color- 
ed orphan  asylum,  for  the  purpose  of  main- 
taining a  place  of  refuge  for  the  colored  or- 
phans, where  they  should  be  boarded  and 
suitably  educated,  is  exempt  from  taxation 
under  1  Rev.  St  p.  888,  (  4,  subd.  4,  as  an 
almshouse,  where  It  is  appropriated  wholly 
for  the  poor,  where  they  have  a  place  of  ref- 
uge, and  are  clothed,  boarded,  and  suitably 
educated  gratuitously;  and  the  fact  that  it 
Is  a  private  corporation  is  Immaterial.  As- 
sociation for  Colored  Orphans  v.  City  of  New 
York,  12  N.  B.  279,  281,  104  N.  Y.  683. 

'^Almshouse,"  as  used  In  Rev.  St  pt  1, 
c  13,  tit  1,  S  4,  subd.  4,  exempting  alms- 
houses from  taxation,  is  a  house  appropriated 
for  the  poor,  and  does  not  Include  an  insti- 
tution which  required  the  persons  admitted 
to  pay  an  entrance  fee  and  to  transfer  their 
property,  in  case  they  had  any,  to  the  Insti- 
tution. In  re  Keech's  Estate,  7  N.  Y.  Supp. 
331,  332. 

The  term  "almshouse,"  within  the  mean- 
ing of  the  law  exempting  almshouses  from 
taxation,  includes  a  hospital  for  the  gratui- 
tous medical  and  suii^ical  relief  of  the  poor 
and  used  as  a  hospital  for  indigent  sick,  and 
as  a  dispensary  to  relieve  the  poor,  for  which 
no  charge  or  return  is  exacted.  Western  Dis- 
pensary V.  City  of  New  York,  4  N.  Y.  Supp. 
647,  66  I^  Y.  Super.  Ot  (24  Jones  &  S.)  361. 

The  term  "almshouse"  in  1  Rev.  St  p. 
388.  §  84,  exempting  every  poorhouse,  alms- 
house, etc.,  from  taxation,  includes  the  Vas- 
sar  Brothers'  Home  for  Aged  Men,  incor- 
porated under  the  general  law  for  charitable 
purposes,  although  applicants  for  admission 
are  required  to  pay  a  certain  fee  and  to  turn 
over  their  property,  if  they  have  any,  to  the 
home.  In  re  Yassar,  27  N.  B.  394,  897,  127 
N.  Y.  L 

ALONE. 

"Alone,"  as  added  to  a  requested  instruc- 
tion, which  was  given  as  modified,  tliat  if  the 
Jniy  had  any  reasonable  doubt  as  to  whether 
or  not  a  certain  confession  was  obtained  by 


threats  or  promises  they  should  not  convlet 
on  such  confession  "alone,"  does  not  modify 
or  change  the  meaning  of  the  instruction  as 
requested,  since  the  instruction  embodies  all 
that  is  expressed  by  the  word  "alone,"  and 
its  use  cannot  be  regarded  as  prejudicial. 
Bartley  v.  People,  40  N.  B.  831,  833,  166  IlL 
234. 

ALONG. 

Under  the  word  "along,**  and  as  an  ad- 
verb, In  Webster's  Dictionary,  is  the  follow- 
ing: "Sax.,  andlang  or  ondlang;  Fr.,  au- 
long,  lelong.  See  Long.  The  Saxons  al- 
ways prefixed  'and'  or  'ond,'  and  the  sense 
seems  to  be,  by  the  length  or  opposite  the 
length,  or  in  the  direction  of  the  length."  The 
first  definition  given  is:  "By  the  length; 
lengthwise;  in  a  line  with  the  length;  as  the 
troops  marched  along  the  bank  of  the  river, 
or  along  the  highway."  The  first  definition 
given  of  the  word  "long"  is:  "Extended, 
drawn  out  in  a  line,  or  in  the  direction  of 
length,  opposed  to  short,  and  contradistin- 
guished from  'broad'  or  'wide.'  Long  is  a 
relative  term;  for  a  thing  may  be  long  in 
respect  to  one  thing,  and  short  with  respect 
to  another."  Pratt  ▼.  Atlantic  &  St  L.  R. 
Co.,  42  Me.  679,  688. 

As  aoross* 

The  omission  of  the  word  "across"  In 
the  amendment  of  a  statute  which  authorized 
the  construction  of  a  railroad  "across,  along, 
or  upon"  any  highway,  the  amendment  pro- 
viding that  nothing  therein  contained  should 
be  construed  to  authorize  the  construction 
of  a  railroad  upon  or  along  any  highway 
without  an  order  of  the  Supreme  Court  au- 
thorizing the  same,  was  construed  in  the  case 
of  Osborne  v.  Railroad  Co.,  27  Hun,  689,  not 
to  show  that  the  consent  of  the  Supreme 
Court  was  not  required  in  order  to  authorize 
a  railroad  company  to  cross  a  highway,  but 
the  words  "upon  or  along"  were  held  to  in- 
clude such  crossings.  New  York  L.  &  W. 
Ry.  Co.  v.  Roll,  66  N.  T.  Supp.  748,  751,  82 
Misc.  Rep.  821. 

As  used  in  General  Railroad  Act  1872, 
S  6,  providing  that,  in  the  case  of  the  con- 
struction of  a  railway  "along"  highways, 
plank  roads,  turnpikes,  or  canals,  such  rail- 
way shall  either  first  obtain  the  consent  of 
the  lawful  authorities  having  control  or  Juris- 
diction of  the  same,  or  condemn  the  same, 
under  the  provisions  of  any  eminent  domain 
law  now  or  hereafter  In  force  in  tills  state, 
"along"  means  "by  the  length  of,"  as  dis- 
tinguished from  across;  and  hence  where  a 
railway  constructed  its  track  across  the  high- 
ways in  an  Incorporated  town,  where  such 
track  Intersected  the  highways,  it  was  not 
necessary  for  the  railway  company  to  obtain 
permission  of  the  board  of  county  commis- 
sioners, since  such  constructions  did  not  con- 
I  stltute  the  building  of  a  track  "along"  the 


ALONG 


862 


ALONG 


highway.    Cook  Oounty  ▼.  Great  Weatem  R. 
Co.,  10  N.  B.  564,  567,  119  111.  218. 

A  barbed- wire  fence  running  diagonally 
across  a  yard  from  the  house  to  the  corner 
of  a  street  is  not  maintained  "along"  a  side- 
walk, within  St  1884,  c.  272,  f  1,  prohibiting 
the  construction  of  barbed- wire  fences  along 
a  sidewalk  upon  a  public  street.  Qulgley  y. 
Clough,  53  N.  E.  884,  173  Mass.  429,  45  L. 
R.  A.  500,  73  Am.  St  Rep.  303. 

As  adjaoent  to, 

"Along"  refers  to  the  waters  adjacent  to 
aJid  easily  reached  from  the  coast  line,  and, 
while  "upon"  relates  to  any  given  spot  or 
place,  the  word  "along"  extends  the  sugges- 
tion to  the  very  northern  from  the  very  south- 
ernmost point  of  that  coast  line.  American 
Fisheries  Co.  v.  Lennen  (U.  S.)  118  Fed.  869, 
873. 

As  adjoinliiK. 

In  Wag.  St.  p.  310,  S  43,  requiring  every 
railway  to  erect  and  maintain  fences  on  the 
sides  of  the  road  where  the  same  passed 
through,  and  "along"  or  adjoining  inclosed 
and  cultivated  fields,  or  uninclosed  prairie 
lands,  and  making  it  liable  for  injuries  to 
stock  caused  by  neglect  to  maintain  such 
fences,  "along"  is  synonymous  with  the  term 
"adjoining";  both  words  as  used  imply  con- 
tiguity, contact.  Walton  v.  St  Louis,  I.  M.  & 
S.  Ry.  Co.,  67  Mo.  56-5a 

As  alonsside  of. 

"Along,"  as  used  in  Code,  S  128T,  allow* 
ing  telegraph  companies  to  construct  their 
lines  "along"  any  of  the  roads  or  railroads, 
as  to  country  roads  means  to  go  along,  up- 
on, or  on  them;  that  is,  in  the  way  country 
roads  are  used  by  the  public.  They  are  high- 
ways for  the  uses  of  the  public,  and  all  peo- 
ple may  pass  along  or  upon  them,  at  their 
pleasure  and  in  their  own  way.  The  rail- 
road is  a  highway  of  a  different  sort  To 
'  grant  its  use  to  others  than  the  owners  there- 
of would  be  to  destroy  its  value  and  its  use- 
fulness. The  lexicographers  define  "along" 
as  "by  the  length  of,"  as  distinguished  from 
"across,"  and  plainly  it  has  such  meaning  lu 
the  statute,  and  as  so  used  evidently  means, 
as  to  railroads,  that  the  telegraph  line  is  to 
run  in  the  direction  lengthwise  of  the  rail- 
road; alongside  and  equidistant  from  it, 
throughout  all  its  parts,  so  that  neither  shall 
meet  or  touch;  not  in  or  upon  the  railroad 
strip.  Postal  Telegraph  Co.  v.  Norfolk  & 
W.  R.  Co..  14  S.  B.  803,  805,  88  Va.  926. 

The  word  "along"  in  a  statute  giving  a 
railroad  company  the  right  to  construct  its 
line  across,  "along,"  and  upon  any  stream 
of  water,  or  water  course,  street,  or  highway, 
turnpike  or  canal,  when  considered  in  refer- 
ence to  a  street  cannot  mean  along  the  side 
of  a  street,  because  such  meaning  confers 
no  right  whatever  in  respect  to  the  street, 


but  leaves  the  railroad  to  make  Its  way 
through  the  adjoining  lots  owned  by  indi- 
viduals without  the  consent  of  the  city  or 
any  aid  of  the  statute.  Arbenjz  v.  Wheeling 
&  H.  R.  Co.,  10  S.  B.  14,  17.  33  W.  Va.  1,  6 
L.  R.  A.  371. 

As  in  the  vloinity  of. 

In  construing  Code  1897,  (  427,  providing 
that  the  board  of  supervisors  shall  have  pow- 
er to  change  and  establish  a  highway  aloug 
a  stream,  when  it  can  avoid  bridging  sucb 
stream,  the  court  said  that  the  word  "along* 
has  a  somewhat  elastic  meaning,  even  when 
used  in  its  most  technical  sense.  As  used  In 
this  statute.  It  is  evidently  not  to  be  construed 
as  meaning  on  the  Immediate  bank  of  the 
stream,  so  that  the  construction  of  a  road 
within  the  vicinity  of  the  stream,  and  with- 
in a  reasonable  distance  thereof,  is  author- 
ized. Stahr  V.  Carter,  90  N.  W.  64,  65,  116 
Iowa,  380. 

In  an  act  of  the  Legislature  reciting  that 
It  is  for  the  protection  of  farmers  and  own- 
ers of  cattle  residing  "along"  the  line  of 
any  railroad,  and  making  the  railroad  com- 
pany liable  for  cattle  killed  in  consequence 
of  the  neglect  of  the  railroad  company  to 
fence  its  track,  the  words  "along  the  line  of* 
mean  in  the  vicinity  of;  otherwise  only  such 
stock  owners  as  own  or  occupy  land  adjoining 
the  lines  of  railway  would  be  protected;  and 
so  even  those  who  are  in  the  lawful  occupan- 
cy of  highways  crossing  the  railroads,  un- 
less they  were  adjoining  landowners,  would 
not  be  within  the  terms  of  the  act  Dunkirk 
&  A.  V.  R.  Co.  V.  Mead,  90  Pa.  454.  458.  8 
Wkly.  Notes  Cas.  206,  20a 

The  statutes  declare  a  railroad  company 
responsible  for  an  Injury  by  fire  communi- 
cated to  any  building,  and  declare  that  the 
railroad  shall  have  an  Insurable  interest  in 
property  for  which  It  may  be  held  respon- 
sible In  damages  "along  Itfl  route."  Held, 
that  the  company's  liability  only  existed  with 
regard  to  property  which  lay  "along  Its 
route,"  which  meant  property  sufiiciently 
near  to  railroad  as  to  be  exposed  to  danger 
of  fire  from  its  engines.  Pratt  v.  Atlantic  A 
9t  L.  R.  Co.,  42  Me.  579,  585.  If  the  prop- 
erty Is  so  near  the  railroad  that  It  in  fact 
took  fire  from  the  engine,  it  must  be  deemed 
to  be  situated  along  th^  route  of  the  rail- 
way. Martin  v.  Grand  Trunk  Ry.  of  Cana- 
da, 32  Atl.  976,  977,  87  Me.  4f  1. 

Under  Gen.  St  Vt  c.N^,  «  79  (a  like 
statute),  it  is  held  that  the  iJferase  "along  its 
route"  means  in  proximity  *)  the  rails  on 
which  the  locomotive  engine  ^uns,  and  ap- 
plies to  buildings  or  property  aV>ng  the  route, 
whether  they  are  outside  th4  lines  of  the 
roadway  of  the  railroad  or  lafirfnlly  within 
those  lines.  Grand  Trunk  R.  G>.  v.  Richard- 
son, 91  U.  S.  454,  472,  23  L.  Ed.  ^6. 

Under  a  like  statute  (St  l|40.  c.  86,  f  1). 
"along  Its  route"  was  held  to  tnean  a  build- 
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lug  which  is  near  and  adjacent  to  the  road, 
BO  as  to  be  exposed  to  danger  by  fire  from 
engines,  but  without  limiting  or  defining  any 
distance,  and  the  phrase  is  not  to  be  constru- 
ed as  limiting  the  operation  of  the  act  to 
the  very  first  building  which  might  be  touch- 
ed with  a  spark.  Hart  v.  Western  R.  Corp., 
54  Mass.  (13  Mete.)  99,  104,  46  Am.  Dec.  719. 

In  the  statute  (Rev.  St.  S8  4358,  4359) 
proYlding  that  railroads  shall  be  liable  for 
damages  caused  by  disease  being  communi- 
cated from  diseased  cattle  in  course  of  trans- 
portation to  other  cattle  in  the  neighborhood 
or  along  the  line  of  such  transportation,  the 
expression  "along  the  line  of  the  road"  means 
in  a  line  with  it;  by  the  side  of  it;  near  to 
it  Coyle  Y.  Chicago  &  A.  R.  Oo.,  27  Mo.  App. 
584,  593. 

As  on  o«  over* 

A  declaration  alleging  that  plaintiff  was 
walking  "along"  the  sidewalk  at  the  time  of 
an  injury  is  equivalent  to  a  statement  that 
8he  was  on  the  sidewalk.  Town  of  Nappa- 
nee  v.  Rukman,  34  N.  B.  609,  610,  7  Ind.  App. 
361. 

Within  the  meaning  of  Laws  1899,  c. 
152,  8  2,  declaring  that  no  bicycle  side  paths 
shall  be  constructed  "upon  or  along"  any 
regularly  constructed  or  maintained  sidewalk, 
"along"  is  synonymous  with  the  word  "upon* 
as  so  used,  the  provision  being  intended  to 
prevent  the  appropriation  of  any  portion  of 
a  regularly  constructed  sidewalk  for  a  bicy- 
cle path,  and  not  to  forbid  the  construction 
of  a  bicycle  path  at  the  side  of  or  adjoining 
any  such  sidewalk.  Ryan  v.  Preston,  66  N. 
T.  Supp.  132,  163,  32  Misc.  Rep.  92. 

A  municipal  ordinance  authorizing  the 
construction  of  railroad  tracks  "along"  an 
alley  does  not  necessarily  mean  by  the  side 
of,  and,  when  considered  in  connection  with 
another  portion  of  the  ordinance  authorizing 
the  construction  of  the  road  "on,  over,  and 
along"  certain  other  alleys,  it  will  be  con- 
strued as  being  synonymous  with  "on," 
"over,"  and  "along"  as  there  used.  Heath 
V.  Des  Molnfes  &  St  L.  Ry.  Co.,  16  N.  W. 
573.  574,  61  Iowa,  11. 

The  term  "along,"  as  used  in  a  descrip- 
tion in  a  deed  as  along  the  shore,  means  "on," 
and  includes  the  shore.  Church  v.  Meeker, 
34  Conn.  421,  425. 

A  statute  authorizing  a  railroad  com- 
pany to  construct  their  road  "along"  the  river 
means  beside  or  alongside,  and  does  not  au- 
thorize the  railroad  company  to  construct  its 
road  in  or  on  the  river,  since  the  meaning 
of  the  word  "along"  must  be  controlled  by 
the  subject-matter,  and  a  railroad  cannot 
be  built  in  a  river  unless  it  is  first  filled  in, 
and  it  cannot  be  presumed  that  the  company 
had  authority  to  fill  in  the  river.  Stevens 
V.  Erie  Ry.  Co.,  21  N.  J.  Eq.  (6  0.  E.  Green) 
259,  261. 
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A  statute  conferring  on  a  railroad  com- 
pany the  right  to  construct  its  road  along 
a  river,  and  to  acquire  the  rights  of  the 
shore  owners,  gave  the  right  to  the  rail- 
road company  only  to  construct  its  line  along 
the  bank  of  the  river,  and  would  not  be  con- 
strued by  Implication  to  confer  on.  it  the 
right  to  take  the  lands  between  the  high  and 
low  water  mark,  since,  though  by  local  cus- 
tom the  shore  owner  was  entitled  to  use 
the  land  between  the  high  and  low  water 
mark,  such  privilege  was  a  mere  license  from 
the  state,  which  was  the  sole  owner  of  such 
land,  which  the  Legislature  had  the  right 
to  revoke.  Stevens  v.  Paterson  &  N.  R.  Co., 
34  N.  J.  Law  (5  Vroom)  532,  537,  3  Am.  St 
Rep.  269. 

"Along,"  as  used  in  Rev.  St  arts.  721, 
722,  authorizing  a  corporation  organized  to 
construct  channels  in  the  waters  of  the  gulf 
"along  and  across"  any  of  the  bays  on  the 
coast  to  the  mainland,  etc.,  is  not  to  be  con- 
strued as  synonymous  with  or  as  meaning 
"upon,"  80  as  to  require  a  construction  across 
the  waters,  but  should  be  construed  separate- 
ly from  the  other  preposition  used,  and  hence 
authorizes  a  construction  on  the  land  adja- 
cent to  the  bay  as  well  as  on  the  bay  itself. 
Crary  v.  Port  Arthur  Channel  &  Dock  Co., 
47  S.  W.  967,  969,  92  Tex.  275;  Davis  v. 
Port  Arthur  Channel  &  Dock  Co.  (U.  a)  87 
Fed.  512,  515,  31  O.  C.  A.  99. 

Laws  1890,  c.  565,  f  4,  permitting  a  rail- 
road company  to  construct  its  road  "across, 
along  or  upon"  any  highway,  means  only  a 
casual  or  incidental  occupation  and  use  of 
the  highway,  and  does  not  authorize  a  com- 
pany to  build  its  entire  railway  along  the 
highway.  Burt  v.  Lima  &  H.  F.  R.  Co.,  21 
N.  T.  Supp.  482,  483. 

"Along,"  as  used  in  Code  1887,  c.  54,  | 
50,  relating  to  the  use  of  public  streets  by 
railroad  companies,  means  along  in  the 
street,  at,  above  or  below  the  common  level 
of  the  existing  or  changed  surface  of  the 
street,  according  as  the  particular  facts  and 
circumstances  may  require,  but  does  not  au- 
thorize an  occupancy  by  the  railroad,  for  its 
exclusive  use,  of  the  entire  street,  or  of  such 
considerable  portion  of  it  as  would  substan- 
tially prevent  the  use  of  it  by  the  public. 
Arbpnz  v.  Wheeling  &  H.  R.  Co.,  10  S.  E.  14, 
17,  33  W.  Va.  1,  5  L.  R.  A.  371. 

As  parallel  to. 

Gen.  St  c.  45,  (  6,  providing  that  a  per- 
son owning  lands  adjoining  a  highway  may 
construct  a  sidewalk  within  such  highway 
"along  the  line  of  such  land,"  does  not  nec- 
essarily import  that  the  part  of  the  sidewalk 
finished  for  travel  must  at  all  points  touch 
or  be  parallel  to  the  line  of  the  land,  but  it 
may  happen  that  owing  to  the  peculiarities 
of  the  land,  or  because  of  the  direction  which 
foot  travel  had  before  taken,  that  it  would 
be  more  convenient  and  better  to  finish  the 
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lidewalk  in  a  direction  not  exactly  parallel 
with  the  landowner's  fence.  Oommonwealth 
T.  Franklin.  138  Mass.  509,  57a 

Ck>de,  f  1287,  authorizing  triegraph  and 
telephone  companies  to  construct  and  operate 
their  lines  ''along  and  parallel  to  any  of  the 
railroads  of  the  state/'  meant  conforming  to, 
baying  the  same  direction  of,  tendency  with, 
the  railroad,  and  not  that  the  lines  should 
extend  in  the  same  direction,  and  in  all  parts 
be  equally  distant  Postal  Telegraph  Cable 
Ck>.  T.  FarmylUe  4P.  R.Oo^82S.B.468, 
470,  96  Ya.  661. 

As  up  to  or  reaching. 

A  deed  conveyed  30  acres  of  land,  more 
or  less,  off  of  what  was  known  as  a  "mill 
track,"  beginning  at  a  white  oak  stump  at  a 
named  bridge  on  the  road,  running  from  the 
old  mill  seat  to  P.'s,  and  running  "along"  P/s 
line  to  high-water  mark  on  the  west  bank. 
Held,  that  the  word  "along,**  as  used  in  such 
description  in  the  sentence  "along  a  line," 
etc,  did  not  signify  that  the  object  to  which 
the  line  ran  must  be  on  the  line,  but  rather 
the  reverse.  "Along,"  in  this  sense,  is  used 
as  equivalent  to  "up  to";  "extending  to"; 
"reaching  ta"  Benton  t.  Horsley,  71  Qa. 
^9,  626. 

G.  and  M.  were  owners  of  adjoining  lots, 
both  dalmlng  from  the  same  source.  M.'s  lot 
had  been  previously  contracted  to  be  sold  to 
0.,  who  was  then  in  possession  under  his 
contract  A  brick  building  stood  on  Cs  lot 
at  the  date  of  the  conveyance,  and  G.'s  deed 
described  the  land  as  continuing  the  same 
course  "along  the  front  of  said  building  79 
feet  9  inches,  to  the  comer  thereof,  being  the 
north  line  of  the  premises  contracted  to  0.; 
thence  easterly,  along  the  southern  side  of 
the  brick  wall  of  the  said  building,  77  feet,  to 
an  alley."  M.  erected  a  building  on  his  lot, 
constructing  his  north  wall  up  to  and  against 
0.'8  south  brick  wall;  and  C,  claiming  that 
his  deed  carried  him  to  the  southern  line  of 
the  foundation  wall  instead  ot  the  southern 
line  of  the  brick  wall  of  the  building,  brought 
ejectment  for  the  intervening  6  or  8  Inches. 
Held,  that  the  word  "along,"  as  there  used, 
meant  up  to,  and  that  the  division  line  be- 
tween the  lots  mentioned  In  O.'s  deed  was  in- 
tended to  be  a  straight  line  from  the  corner 
of  the  building  to  the  rear  of  the  lot,  and 
that  the  term  comer  of  the  building  and 
"along  the  southern  side  of  the  brick  wall" 
clearly  limited  G.'s  southem  line  to  the  out- 
er surface  of  the  brick  wall,  and  therefore 
that  G.  had  no  title  to  the  strip  of  land  in 
question.  Gornes  v.  Mlnot  (N.  T.)  42  Barb. 
60,65. 

Alons  tl&e  bank  or  sliore. 

"Along  the  bank,"  as  used  in  a  descrip- 
tion of  land  defining  one  of  the  boundary 
lines  as  extending  "along  the  banks"  of  a 
river,  and  running  "on  the  bank,"  limited 
the  conveyance  to  a  line  drawn  on  the  bank, 


and  did  not  extend  ad  filum  aquse  to  the  cen- 
ter of  the  stream.  Howard  v.  IngersoU,  64  U. 
S.  (13  How.)  381,  417,  14  L.  Bd.  189. 

"Along,"  when  used  in  the  description 
in  a  deed,  means  "by,  on,  or  over,"  according 
to  the  subject-matter  and  context,  and  in  a 
description  along  the  shore  means  "on,"  and 
includes  the  shore.  Ghurch  v.  Meeker,  M 
Gonn.  421,425. 

"Along  the  shore,"  as  used  In  a  deed  de- 
scribing a  boundary  as  "along  the  shore,"  in- 
cluded the  strip  between  high  and  low  water 
mark,  since  the  word  "shore**  means  the 
land  washed  by  the  seas  between  high  and 
low  water  mark.  Oakes  v.  De  Lancey,  24 
N.  Y.  Supp.  539,  540,  71  Hun,  49. 

A  conveyance  of  a  lot  in  a  city  was  de- 
scribed as  a  mill  lot  beginning  and  ronnlng 
easterly  to  the  Genesee  river;  thence  south- 
erly, "along  the  shore"  of  the  said  river,  to 
B.  street.  Held,  that  the  word  "along"  at 
there  used  meant  a  boundary  line  drawn 
along  the  shore  at  low-water  mark,  which 
constituted  the  grantee's  eastern  boundary, 
and  hence  the  grantee  took  no  title  to  any 
part  of  the  bed  of  the  streauL  Ghild  y. 
Starr  (N.  Y.)  4  Hill,  369,  380;  Starr  v.  Child 
(N.  Y.)  20  Wend.  149,  153;  Jacquemin  7. 
Finnegan,  80  N.  Y.  Supp.  207,  211,  39  Misc. 
Rep.  628;  French  t.  Bankhead  (Ya.)  11  Grat 
136,  155. 

"Along"  the  shore  line  means  on  a  Une 
parallel  with  and  three  miles  from  the  shore. 
PoL  Gode  GaL  1903,  f  3907. 

Alons  the  bay  or  pondL 

The  use  of  the  words  "along  the  bay" 
in  the  charter  of  a  village  describing  one 
boundary  as  being  along  a  certain  bay  is  not 
to  be  constmed  as  having  been  used  for  the 
purpose  of  giving  an  absolute  and  fixed 
boundary  at  the  shore  as  it  then  existed,  but 
to  designate  a  shifting  terminus  at  the  shore 
as  it  might  exist  at  any  time  thereafter,  : 
whether  it  extends  into  the  bay  by  natural  | 
cause,  or  by  artificial  structures  erected  (or 
the  purposes  of  commerce.  Bechtel  v.  Vil- 
lage of  Edgewater  (N.  Y.)  45  Hun,  240,  242. 

A   description   of  land   in   a   deed  de-       | 
scribing  the  property  as  commencing  at  a 
known  monument  on  the  shore  of  a  nonnavi- 
gable    lake    or   pond,    and   running   thence 
"along  said  pond,"  does  not  show  an  inten- 
tion to  convey  only  to  the  shore  of  the  pond,       j 
but  conveyed  all  the  land  to  the  center  of  the 
pond.    The  course  and  distance  given  repre- 
sent the  sinuosity  of  the  line  of  connection 
of  the  water  with  tl^  shore,  and  the  bound- 
ary as  "along  the  pond,"  as  generally  under-       j 
stood,   means  on  its  water.    And  the  fact 
that  the  length  of  the  lines  running  to  and 
from  the  monuments  at  the  pond  is  the  dis- 
tance to  and  from  them  on  the  bank  does       j 
not  of  itself  affect  the  question,  since  such  is       | 
usually  the  case  in  the  description  of  land 
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bounded  on  streams  In  which  the  grants  are 
treated  as  ad  fllum  aquae.  And  as  said  by 
Mr.  Justice  Cowan  in  Lnce  T.  Cariey,  where 
tlie  grant  is  so  framed  as  to  touch  the  water 
of  the  rirer,  one-half  the  bed  of  the  stream 
is  included  by  construction  of  law.  This,  of 
course,  means  to  the  extent  of  the  boundary 
In  contact  with  the  water.  It  is  a  matter  of 
common  knowledge  in  respect  to  lands  bo^- 
during  on  streams  and  other  bodies  of  water 
that  it  is  usual  in  surveys,  when  made,  to 
so  describe  the  uplands  as  to  compute  the 
number  of  acres  they  contain,  as  generally 
In  them,  ezdusiye  of  the  soil  beneath  the 
water,  is  mainly  the  ralue,  and  the  quantity 
of  the  Inlands  embraced  in  a  conveyance 
constitutes,  in  view  of  the  situation,  the  basis 
for  measuring  the  consideration.  Gouver- 
neur  t.  National  Ice  Go.,  81  N.  B.  865,  870, 
134  N.  Y.  855^  18  L.  a.  A.  695,  30  Am.  8t  Rep. 
669. 

Aloiii:  the  hiffliwayt  road,  or  street. 

General  words  of  description  bounding 
land  "along  a  highway,"  or  "upon  a  high- 
way,** or  as  'inning  to  a  highway,"  are  ex- 
pressive of  an  intention  to  convey  to  the 
middle  of  the  highway;  but  when,  from  the 
description,  it  is  manifest  that  the  parties  in- 
tended to  restrict  the  conveyance  to  the  line 
of  the  highway  or  street,  no  part  of  the 
highway  or  street  passes.  Anderson  v. 
James,  27  N.  T.  Super.  Gt  (4  Rob.)  35,  37; 
Jackson  v.  ELathaway  (N.  Y.)  15  Johns.  447, 
453,  8  Am.  Dec.  263;  Witter  v.  Etervey  (a  0.) 
1  McOord,  67,  71,  10  Am.  Dec.  650;  Hunt  v. 
Brown,  23  Atl.  1020,  75  MO.  481. 

The  words  "along  a  highway,"  when 
used  in  a  deed  describing  a  boundary  of  the 
land  conveyed  as  being  "along  a  highway," 
will  be  construed,  in  the  absence  of  any- 
thing showing  a  contrary  intention,  as  fixing 
the  boundary  of  the  land  at  the  center  of  the 
highway.  Buck  v.  Squiers,  22  Vt  484,  489; 
Holloway  v.  Delano,  18  N.  Y.  Supp.  700,  703, 
64  Hun,  27;  Trustees  of  Hawesville  v.  Lan- 
der, 71  Ky.  (8  Bush)  679,  680;  Moody  v. 
Palmer,  50  Gal.  81,  37  (citing  Paul  v.  Carver, 
26  Pa.  [2  Casey]  223,  67  Am.  Dec.  413;  New- 
ball  V.  Ireson.  62  Mass.  [8  Cush.]  598,  54  Am. 
Dec.  790);  Fraser  v.  Ott,  30  Pac.  793,  794. 
96  CaL  661.  The  same  rule  applies  to  a 
private  street  as  well  in  the  dty  as  in  the 
country,  opened  by  the  grantor,  upon  which 
he  sells  house  lots  bounding  upon  it.  Trus- 
tees of  Hawesville  t.  Lander,  71  E^y.  (8  Bush) 
679,  680. 

A  grant  of  land  described  as  bounded 
"along"  or  "by"  or  "on"  a  highway  carries 
the  fee  to  the  center  of  the  highway,  if  the 
giantor  owns  so  far.  Baltimore  &  G.  R.  Co. 
V.  Gould,  8  AU.  754,  756,  67  Md.  60. 

In  a  description  in  a  deed  describing  one 
of  the  lines  as  "running  thence  northwester- 
ly 'along*   Spring  place,   25  feet,"   **along" 


meant  that  the  limitation  of  the  grantee's 
deed  was  a  line  drawn  along  the  side  of  the 
street,  and  therefore  did  not  convey  any  por- 
tion of  the  street  Pollock  v.  Morris,  51  N. 
Y.  Super.  Gt  (19  Jones  &  S.)  112, 116. 

The  words  "along  the  road,"  used  in  a 
deed  to  describe  a  boundary,  commencing  in 
the  middle  of  the  road,  operates  to  fix  the 
boundary  line  as  the  center  of  such  road. 
Winter  v.  Peterson,  24  N.  J.  Law  (4  Zab.) 
524,  527,  61  Am.  Dec.  678;  Herring  v.  Fish, 
8  N.  Y.  Super.  Ct  (1  Sandf.)  844,  348;  Coch- 
ran T.  Smith,  26  N.  Y.  Supp.  103, 106,  73  Hun, 
597. 

A  description  in  a  deed  which  gave  one 
boundary  of  the  land  conveyed  as  "along" 
said  road  meant  a  grant  to  the  edge  of  the 
road,  and  did  not  pass  title  to  the  highway 
to  the  center  thereof.  Kings  County  Fire 
Ins.  Co.  V.  Stevens,  87  N.  Y.  287,  291,  41  Am. 
Rep.  361. 

The  words  "along  the  road,"  used  by  one 
who  has  laid  out  a  road  entirely  on  his  own 
land,  but  on  the  margin  thereof,  in  a  con- 
veyance of  the  land  described  in  one  bound- 
ary as  being  along  said  road,  operates  to 
fix  the  boundary  along  the  outer  boundary 
of  the  road  from  the  land  conveyed,  and 
therefore  the  grantee  acquires  the  fee  in 
the  road.  Haberman  v.  Baker,  28  N.  B.  370, 
371,  128  N.  Y.  253,  13  L.  R.  A..  611. 

Where  the  words  "along  the  street"  are 
used  in  a  conveyance  to  describe  a  boundary 
of  land,  the  purchaser  acquires  titl^  to  the 
center  of  the  street  though  such  boundary 
line  is  described  as  conmiencing  at  a  point 
on  the  side  of  the  street  as  nothing  short 
of  an  intention  expressed  in  ipslssimis  vervis 
to  exclude  the  highway  can  exclude  it  Sal- 
ter V.  Jonas,  89  N.  J.  Law  (10  Vroom)  46^ 
470,  23  Am.  Rep.  229. 

The  words  "along  the  street^  when  used 
to  describe  the  boundary  of  real  property, 
will  ordinarily  carry  to  the  grantee  the  fee 
of  the  street  to  its  middle  line;  but  if  two 
points  on  the  side  line  of  the  street  are  fixed 
as  the  beginning  and  end  of  the  course,  the 
boundary  will  be  upon  the  side  line  of  the 
street  Patten  v.  New  Yoi&  Bl.  B.  Co.  (N. 
Y.)  8  Abb.  N.  O.  306,  342. 

Alons  the  lime  of  th^  street. 

As  used  in  Act  March  23,  1876,  providing 
for  the  widening  of  a  certain  street  in  the 
city  of  San  Francisco,  defining  the  district 
benefited  thereby,  and  appointing  a  board  of 
commissioners  to  carry  out  the  work,  section 
6,  prescribing  a  notice  to  the  "property  own- 
ers along  the  line  of  said  street"  that  the 
board  was  then  organized,  the  words  "prop- 
erty owners  along  the  line  of  said  street"  are 
not  equivalent  to  the  words  "owners  of  prop- 
erty fronting  on  said  street"  Lent  t«  Till- 
son,  14  Pac  71.  75,  72  Gal.  404, 
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Alons  a  moimtaln  or  ridge. 


Along  a  mountain  or  ridge  means  sum- 
mit point  or  summit  line,  unless  otherwise 
expressed.  Pol.  Code  Gal.  1903,  f  3905.  The 
words  "to,"  "on,"  or  "along"  a  mountain 
range  or  mountains  mean  the  summit  point 
or  summit  line  of  such  range  of  mountains. 
Rev.  St  Ariz.  1901,  par.  929. 

The  words  "to»"  -on,"  "along."  "with,"  or 
"by"  a  mountain  or  ridge  mean  summit 
point  or  summit  line,  unless  otherwise  ex- 
pressed.   Pol.  Code  Mont  1895,  f  4105. 

Along  the  river  or  stream* 

Along  the  river,  as  used  in  the  descrip- 
tion of  a  deed  which  described  one  bound- 
ary of  the  land  conveyed  as  running  "along" 
a  certain  river,  meant  that  the  grantee  took 
title  to  the  center  of  the  main  channel  of 
the  stream.  Walton  t.  Tiflt  (N.  Y.)  14  Barb. 
216,  219. 

Where  a  grant  of  land  Is  so  formed  as  to 
touch  the  water  of  the  river,  and  run  thence 
along  the  river  as  it  winds  and  turns,  and 
the  parties  did  not  expressly  except  the  river, 
if  it  be  above  the  tide,  one-half  of  the  bed 
of  the  stream  Is  included  by  construction  of 
law.  Luce  v.  Carley  (N.  Y.)  24  Wend.  451, 
452,  85  Am.  Dec.  637. 

In  a  patent  from  the  state  of  New  York 
the  lines  of  a  land  grant  were  described  as 
proceeding  along  the  shore  of  Lake  Ontario; 
and  then  up  along  the  shore  of  Oswego 
river;  tbence  along  the  bound  of  a  certain 
tract  of  land  to  Oneida  Lake:  and  thence 
along  the  shore  of  such  Inke  to  a  certain 
creek;  thence  along  such  creek  to  the  place 
of  beginning.  Having  in  view  the  situation 
at  the  date  of  the  grant,  its  fair  construction 
is  that  the  center  of  the  river  was  intended 
as  the  boundary  line,  and  the  grant  should 
be  held  to  extend  to  the  center  of  the  Oswego 
river.  Van  Buren  v.  Baker,  12  N.  Y.  St  Rep. 
209,  210. 

"Along  said  stream,"  as  used  In  Sess. 
Laws  18G2,  p.  48,  $  13,  prohibiting  the  diver- ; 
slon  of  any  stream  from  its  original  channel  , 
to  the  detriment  of  any  miner  or  others  along  ; 
the  line  of  said  stream,  and  requiring  that 
there  shall  be  at  all  times  left  sufficient  water 
in  said  stream  for  use  of  miners  and  others 
"along  said  stream,"  is  equivalent  to  the 
phrase  "on  the  bank,  mar^n,  or  neighbor- 
hood," as  used  in  Sess.  Laws  1861,  p.  67,  f 
1,  providing  that  persons  having  claims  on  the 
bank,  margin,  or  neighborhood  of  any  stream 
shall  be  entitled  to  the  use  of  the  water  there- 
of, and  includes  all  lands  in  the  immediate 
valley  of  the  stream  of  water,  etc.  Coffin 
V.  Left  Hand  Ditch  Co.,  6  Oolo.  443,  451. 

Along  a  creek,  river,  slough,  strait,  or 
bay  means  the  middle  of  the  main  channel 
thereof,  unless  otherwise  expressed.  Pol. 
Code  Cal.  1903,  f  8906;  PoL  Code  Mont 
1895,  S  4106. 


Along  the  route. 

Under  a  statute  authorizing  commission- 
ers to  be  appointed  for  any  town  site  "along 
the  route"  of  a  certain  railroad,  for  the  pur- 
poses of  railroad  aid,  a  town  which  it  is  im- 
possible to  avoid  in  proceeding  from  one 
terminus  of  the  railroad  to  the  other  is  "along 
the  route"  of  such  railroad.  Phelps  v.  Lewifi- 
ton  (U.  S.)  19  Fed.  Cas.  450,  460. 

Alons  the  side  of  the  street. 

In  the  case  of  land  bounded  by  a  hijrb- 
way,  the  grant  extends  to  the  center  of  the 
highway;  but,  where  it  Is  bounded  by  and 
"along  the  side"  of  such  highway,  the  bound- 
ary is  fixed  at  the  side  thereof,  leaving  still 
in  the  grantor  the  fee  of  the  land  over  which 
the  highway  passes,  subject  only  to  the  ease- 
ment of  public  right  of  way.  Child  v.  Starr 
(N.  Y.)  4  Hill,  869,  882. 

The  words  "along  the  southerly  side,"  in 
describing  a  boundary  in  the  conveyance  of 
land  as  being  on  the  southerly  side  of  a  cer- 
tain street  the  boundary  running  to  the 
street,  thence  along  the  southerly  side  of  the 
street  westwardly,  etc.,  was  construed  as 
fixing  the  boundary  on  the  south  side  of  the 
street  and  not  at  the  center.  Anderson  t. 
James,  27  N.  T.  Super.  Ct  (4  Rob.)  35,  87. 

ALONGSIDE. 

A  bill  of  lading  of  Iron  shipped  by  boat 
providing  that  the  iron  should  be  taken  from 
''alongside,"*  and  discharged  at  a  certain  rate 
per  day,  must  be  construed  to  mean  that  the 
consignee  should  take  the  iron  at  the  end  of 
the  voyage  from  where  the  ordinary  appli- 
ances of  the  ship  would  leave  it  In  dischar- 
ging—"at  the  end  of  the  ship's  tackle,"  on 
the  wharf,  if  the  ship  were  discharging  at  a 
wharf;  on  a  lighter,  if  the  ship  could  not 
reach  a  wharf  and  was  discharging  in  the 
stream.  It  cannot  be  construed  to  Impose 
upon  the  carrier  the  duty  of  moving  the  iron 
over  the  wharf  to  the  land,  beyond  where  the 
ordinary  appliances  of  the  ship  would  leave 
it  but  the  expense  of  moving  the  Iron  to  the 
land  must  fall  upon  the  consignees.  Tnm- 
bull  V.  Citizens'  Bank  of  Louisiana  (U.  S.)  16 
Fed.  145,  147. 

A  bill  of  lading  specifying  that  coal  was 
to  be  delivered  "alongside"  means  that  the 
cargo  was  to  be  unloaded  at  the  expense  of 
the  consignees.  Kilroy  v.  Delaware  &  H. 
Canal  Co.,  30  N.  Y.  St  Rep.  724,  725. 

ALONG  WITH. 

A  rule  of  court  providing  that  no  dil- 
atory plea  shall  be  received  unless  the  party 
offering  It  shall  file,  along  with  the  plea,  an 
affidavit  proving  the  truth  thereof,  means 
that  the  affidavit  shall  be  filed  at  the  time  the 
plea  is  filed,  and  the  filing  of  an  affidavit 
after  demurrer,  and  not  until  the  time  of  a^ 
gument  is  insufiiclent  since  the  olea  and  the 
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•ridence  to  support  it  must  be  put  in  to- 
gether. TrentoD  Bank  ▼.  Wallace^  0  N.  J. 
Uw  (4  HalBt)  83,  84. 

ALOOF. 

"Aloof  may  mean  separate  or  apart, 
but  also  carries  with  it  the  meaning  of  stand- 
ing off  or  at  a  distance;  and  hence,  in  a 
prosecution  under  a  statute  against  gaming 
at  an  outhouse  where  people  resort,  an  in- 
I  struction  that  the  house  must  be  one  standing 
"aloof"  from  occupied  houses  is  not  correct. 
Downey  y.  State,  22  South.  479,  481*  115  Ala. 
lOS. 

ALREADY. 

In  P.  L.  149,  exempting  suits  "already" 
commenced  from  the  operation  of  the  statute, 
"already"  refers  to  present,  and  not  future, 
time,  and  the  meaning  of  the  phrase,  **suits 
already  commenced,'*  is  not  the  same  as 
where  suits  shall  have  been  commenced.  Ap- 
peal of  Manufacturers'  Natural  Gas  Co.,  18 
AtL  630,  631,  130  Pa.  283. 

** Already  done,"  as  used  in  an  ordinance 
directing  the  laying  of  sidewalks  where  not 
"already  done,"  has  no  other  signification 
in  the  ordinance  than  to  exclude  its  applica- 
tion to  the  parts  of  the  line  where  work  con- 
templated had  been  done,  and  continued  to  be 
in  suc!i  state  that  further  attention  was  un- 
necessary. It  applies  to  existing,  and  not 
to  the  prior,  condition  of  the  subject-matter. 
In  re  Burmeister  (N.  Y.)  6  Wkly.  Dig.  197. 

** Already"  means  previously  to  some 
specified  time,  so  that,  as  used  in  Laws  1869, 
c.  40,  $  1,  providing  that  the  clerk  of  the 
Supreme  Conrt  shall  have  in  addition  to  the 
fees  "already"  prescribed,  such  per  diem, 
etc.,  it  has  the  effect  of  continuing  the  right 
to  charge  the  fees  which  had  theretofore 
been  prescribed  by  statute,  though  the  stat- 
utes which  have  prescribed  them  have  been 
repealed.  Harrison  v.  Masonic  Mut  Ben. 
Soc.,  69  Pac.  266,  267,  61  Kan.  134. 

la  statntes  mm  afPeotlng  applioatloii. 

Pub.  Laws  1874,  c.  215,  requiring  notice 
to  the  selectmen  of  a  town  of  the  nature  and 
attendant  circumstances  of  an  injury  caused 
by  a  defective  way  within  sixty  days  of  the 
occurrence  of  the  accident,  except  in  cases  of 
injuries  "already  sustained,"  took  effect  at 
the  expiration  of  thirty  days  after  the  ad- 
journment of  the  Legislature  that  enacted  it, 
and  was  approved  March  13,  1874.  Held 
that  the  words  "already  sustained"  must  be 
construed  as  referring  to  the  time  when  the 
act  took  effect,  and  not  to  the  date  of  its 
passage,  and  hence  the  act  bad  no  applica- 
tion to  an  injury  received  on  March  7,  1874. 
Jackman  v.  Inhabitants  of  Garland,  61  Me. 
133,  136. 


"Already,"  as  used  in  Act  April  9,  1888 
(P.  L.  p.  414),  providing  that  any  mutual 
insurance  companies  already  chartered  by 
the  Legislature,  or  already  organized  under 
the  general  laws  of  the  state,  may,  after 
giving  90  days'  notice  in  three  of  the  public 
papers  in  the  state,  change  to  Joint-stock 
companies  by  proceeding  in  accordance  with 
the  provisions  of  the  act,  is  fairly  susceptible 
of  two  interpretations — one  as  applying  to 
the  date  of  the  passage  of  the  act,  and  the 
other  to  the  date  of  the  application  for 
change;  and,  inasmuch  as  the  first  construc- 
tion would  make  the  act  unconstitutional,  it 
must  be  construed  as  referring  to  the  time 
when  the  change  was  desired  to  be  made. 
Schwarzwalder  v.  Tegen,  43  Atl.  587,  589,  58 
N.  J.  Eq.  319. 

''Already  accrued,"  as  used  in  Code  1848, 
S  73,  changing  the  operation  of  the  statute 
of  limitations,  but  relieving  from  the  effect 
of  such  changes  causes  of  action  "already  ac- 
crued," and  providing  that  the  statutes  "now 
in  force"  should  be  applicable  to  them, 
should  be  construed  as  applying  not  merely 
at  the  date  of  the  original  enactment,  but 
to  any  subsequent  amendment  as  of  the  date 
of  such  amendment.  Causes  of  action  "al- 
ready accrued"  are  intended  and  saved  as 
well  at  the  date  of  the  change  affected  by  the 
amendment  as  at  the  date  of  the  change  ac- 
complished by  the  original  law.  Goillotel  ▼. 
City  of  New  York,  87  N.  Y.  441,  444. 

In  the  provision  of  the  Constitution  that 
"no  county,  city,  school  district  or  municipal 
corporation,  except  in  cases  where  such  cor- 
porations have  already  authorized  their  bonds 
to  be  issued,  shall  hereafter  be  allowed  to  be- 
come indebted,"  etc.,  the  words  "already" 
and  "hereafter"  plainly  have  reference  to 
the  same  time;  that  is,  the  time  at  which  the 
Constitution  acquired  life  and  force  by  its 
adoption.  List  v.  City  of  Wheeling,  7  W.  Va. 
501,  522. 

St.  1870,  c.  389,  S  8»  which  declared  that 
nothing  contained  In  the  act  should  affect 
any  penalty  or  forfeiture  "already  incurred" 
under  the  provision  of  any  law  in  force  prior 
to  the  passage  of  the  act,  means  that  the  act 
should  not  affect  any  penalty  incurred  before 
the  taking  effect  of  the  statute.  Common- 
wealth V.  Bennett,  108  Mass.  30,  32,  11  Am. 
Rep.  304. 

ALSO. 

See  "And  Also.** 

The  word  "also,"  prefixed  to  a  sentence 
in  a  will,  serves  to  point  out  the  beginning  of 
a  new  devise  or  a  new  bequest.  It  imports 
no  more  than  "^Item,"  and  is,  in  such  case,  of 
the  same  signification  as  "moreover."  Evans 
V.  Knorr  (Pa.)  4  Rawle,  66,  68. 

The  word  "also,"  as  used  in  Rev.  Code 
1819,  c.  96,  §  18,  providing  that  in  making  ti- 
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tie  hj  descent  it  shall  be  no  bar  to  tbe  party 
that  anj  ancestor  through  whom  he  derlyes 
his  descent  from  the  intestate  is  an  alien, 
and  bastards  shall  "also"  be  capable  of  in- 
heriting or  transmitting  inheritance  on  the 
part  of  the  mother  in  like  manner  as  if  they 
had  been  legitimate  children,  is  introduced 
simply  to  mark  the  transition,  and  cannot  be 
construed  to  authorize  the  inference  that  sim- 
ilar proYisions  were  in  contemplation  for  the 
two  cases.  Garland  t.  Harrison  (Va.)  8 
Leigh,  368,  384. 

As  in  addition  to. 

"Also,"   as  used  in  a  deed  exempting 
what  is  granted,  thereby  means  "likewise,  In 
like  manner,  in  addition  to,"  denoting  that ' 
something   is   added   to   what   preceded   it. 
Panton  v.  Tefft,  22  111.  (12  Peck)  367,  375. 

"Also,"  as  used  in  a  lease  providing  for 
the  rental  of  a  building,  together  with  power, 
not  exceeding  si^-horse,  for  the  conduct  of 
the  lessee's  business,  that  of  a  steam  laun- 
dry, "also"  steam  for  washing  machines  and 
dry  rooms,  means  in  addition;  besides;  as 
well;  further;  too.  Reynolds  v.  Washington 
Real-Estate  Co.,  49  Atl.  707,  709,  23  R.  I.  197. 

In  a  sale  of  a  specific  quantity  of  land, 
and  "also"  the  prior  right  to  use  one-half 
the  waters  of  a  certain  creek,  "also"  has  the 
meaning  attached  to  the  word  by  lexicogra- 
phers, meaning  "in  like  manner"  or  "in  ad- 
dition to"  the  land  above  described.  Dalton 
V.  Bowker,  8  Nev.  190,  201. 

"Also"  is  defined  by  Webster  to  mean 
in  like  manner,  further,  in  addition  to,  and 
when  used  in  a  statute  providing  that  a  new 
county  should  not  be  created  unless  the  ques- 
tion of  segregation  should  first  be  submitted 
to  a  vote  of  the  people  of  K.  county,  and  "al- 
so" to  the  voters  of  that  part  proposed  to  be 
detached  from  S.  county,  means  that  the 
question  should  be  submitted  to  the  vote  of 
K.  county,  and  in  addition  thereto  should  be 
submitted  to  the  voters  of  the  part  intended 
to  be  segregated.  Van  Dusen  y.  Fridley,  43 
N.  W.  703,  704,  6  Dak.  322. 

"Also,"  as  used  in  a  deed  reciting  that 
the  grantor  reserves  to  herself  the  possession, 
use,  enjoyment,  and  control  of  a  tract  of 
land  for  and  during  her  natural  life,  and  re- 
serves "also"  the  care  and  support  of  her 
daughter  for  and  during  her  natural  life,  cre- 
ated a  charge  on  the  rents  and  profits  of  the 
lands  for  the  care  and  maintenance  of  the 
daughter  during  her  life,  and  not  only  during 
the  life  of  the  grantor.  Wall  v.  Wall,  35  S. 
B.  811,  126  N.  C.  405. 

"Also"  means  furthermore;  in  addition; 
in  like  manner;  likewise;  audi,  as  used  in 
Const  art  12,  S  1,  providing  that  the  legisla- 
tive assembly  may  "also"  impose  a  license 
both  upon  persons  and  upon  corporations  do- 
ing business  in  the  state,  is  used  in  the  sense 
ixt  a  oonjnnctiTC^  and  will  not  be  held  to  car> 


ry  over  into  the  sentence  tiie  Idea  of  the  sen- 
tence which  precedes,  and  make  the  sectioB 
say  that  the  Legislature  may  also  impose 
such  license  tax  for  the  support  and  main- 
tenance of  the  state  and  for  the  support  and 
maintenance  of  the  county.  State  v.  Camp 
Sing,  44  Pac  516,  518,  18  Mont  128,  32  L.  B. 
A.  635,  56  Am.  St  Hep.  551. 

The  word  "also,"  In  a  clause  of  a  dty 
charter  empowering  the  mayor  to  try  all  of- 
fenders against  the  ordinances  of  the  dty  in 
a  summary  manner,  without  a  Jury,  with  the . 
right  of  appeal  to  the  city  council,  presided 
over  by  the  mayor  or  an  alderman,  whidi 
shall  sit  as  a  jury  to  try  the  facts  involved, 
and  may  also  reverse,  modify,  or  affirm  all 
or  any  of  the  rulings  of  the  mayor  in  the  first 
trial  of  the  case,  shows  that  the  province  of 
the  alderman  was  not  to  be  confined  merely 
to  trying  the  facts  involved,  and  therefore  the 
last  clause  shows  the  purpose  to  confer  upon 
the  alderman  two  different  and  distinct  pow- 
ers— ^first,  to  try  the  facts  sitting  as  a  jury; 
and,  second,  to  reverse,  affirm,  or  modify  the 
law  as  ruled  by  the  mayor.  City  Coundl  of 
Anderson  v.  O'Donnell,  7  S.  E.  523,  527,  29 
S.  C.  355, 1  L.  R.  A.  632,  18  Am.  St  Hep.  728. 

The  word  "also"  in  a  claim  of  a  patent 
which,  after  stating  one  of  the  cdalms,  said, 
"I  also  provide  means  for  certain  other  par- 
poses,"  indicated  that  the  inventor  had  on  bis 
mind  not  only  the  combination  of  the  first 
claim,  but  also  an  additional  contrivance  that 
could  be  embodied  in  the  second  claim  as 
auxiliary  and  healthful,  although  not  neces- 
sary to  the  efficiency  of  the  first  Stockton 
V.  Maddock  (U.  S.)  10  Fed.  132,  134. 

"Also"  means  "too."  "further,-  or  "in 
addition  to,"  and  sometimes  has  the  meaning 
"in  like  manner."  It  will  be  held  to  mean 
"in  addition  to"  when  used  in  a  will  devising 
certain  property  absolutely,  and  "also"  I  give 
and  devise  certain  other  property.  Kinkele 
V.  Wilson,  29  N.  Y.  Supp.  27,  29,  9  Misc.  Rep. 
139. 

"Also,"  as  used  tn  a  will  in  which  tbe 
testator  devised  a  certain  tract  of  land,  and 
also  certain  goods  and  chattels  to  K.,  his 
heirs  and  assigns,  in  trust  for  the  sole  and 
separate  use  of  E.,  and  "also^'  a  sum  of 
$1,000  to  K.  in  trust  for  the  use  of  her,  the 
said  B.,  serves  to  point  out  the  beginning  of 
a  new  devise  or  a  new  bequest,  and  imports 
no  more  than  the  word  "item,"  and  has  tbe 
same  signification  as  "moreover,"  and  can- 
not be  construed  as  meaning  "in  like  man- 
ner." The  word  was  obviously  used  as  a 
mere  copulative,  and  hence  the  bequest  of 
$1,000  was  not  for  the  sole  and  separate  nse 
of  E.,  but  went  to  K.  Evans  r.  E^noir  (Pa.) 
4  Rawle,  66,  68. 

As  used  in  a  will  bequeathing  and  devis- 
ing specific  articles  of  personal  property  to 
his  wife  for  life,  and  in  the  same  daose 
"also"  giving  and  bequeathing  to  her  a  car- 
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tain  tmm  of  money,  "atao**  sbonld  be  con- 
strued in  the  sense  of  'In  addition"  or  "be- 
sides," and  not  '"in  like  manner."  While  it  is 
true  that  one  meaning  of  the  word  "also"  is 
**in  like  manner,"  another  and  quite  as  com- 
mon  a  meaning  Is  'In  addition,"  "besides." 
Loring  y.  Hayes,  20  AH.  1003,  100«,  86  Me. 
SS1«8S6. 

"Also,"  as  used  in  a  wHI  glYing  to  testa- 
tor's wife  and  son  his  homestead,  with  the 
buildings  thereon,  "also"  all  farming  tools 
and  utensils,  carts,  carriages,  etc.,  should  be 
given  one  of  its  most  ordinaiy  and  usual 
meanings,  that  of  "in  addition  thereto." 
Mace  y.  Mace^  40  AtL  1088,  1039,  95  Me.  283. 

"Also,"  as  used  in  a  will,  means  only 
some  other  subject  of  gift  beside  that  which 
has  been  ahready  mentioned,  and  can  include 
only  what  is  specified  by  name  or  descrip- 
tion. Williamson  r.  Williamson,  67  N.  O. 
281,  280. 

A  deed  recited  that  the  party  of  the  first 
part  should  "sell  and  convey  to  the  party  of 
the  second  part  •  •  •  one  bay  horse,  • 
*  *  to  have  and  to  hold  to  the  party  of  the 
second  part  and  his  heirs,  forever;  also  a 
lien  upon  each  and  every  one  of  said  crops  to 
be  cultivated  during  the  said  year;"  and  it 
thus  proceeded  to  give  the  mortgagee  the 
rlfi^t  to  take  possession  of  the  crops  and  sell 
them  in  certain  q;>eclfled  contingencies.  Held, 
that  the  word  "also"  as  employed  in  the  deed 
was  a  copulative  conjunction,  and  implied 
"likewise;  in  like  manner;  in  addition  to; 
besides."  Bawlings  v.  Hunt.  90  N.  a  270, 
278. 

As  in  like  maimer. 

"Also"  imports  in  like  manner.  State  v. 
Parler,  20  &  E.  651,  654,  62  S.  a  207. 

Where  by  the  will  testator  made  a  gen- 
eral gift  to  his  wife  of  everything,  real  and 
personal,  during  her  life  or  widowhood,  and 
at  the  decease  of  his  wife  gave  to  two  sons 
certain  slaves,  "also"  to  another  son  all  his 
land,  and  also  two  certain  slaves,  such  sons 
could  not  take  until  the  decease,  or  at  all 
events  the  marriage,  of  the  wife.  The  gram- 
matical construction  establishes  that  position. 
The  future  gift  in  the  first  part  of  the  clause 
of  two  slaves  to  the  two  sons,  limited  ez« 
pressly  to  commence  "at  the  decease  of  my 
wife,"  came  in  the  same  clause  with  the  two 
gifts  of  the  last  son.  The  one  of  land  be- 
gins with  "also,"  that  is,  "in  like  manner"; 
the  other,  of  negroes,  begins  with  the  words, 
"and  also,"  that  is,  again  "in  like  manner," 
which  clearly  connects  these  gifts  to  this  son 
wltb  those  of  the  two  others  as  all  having 
the  same  beginning,  namely,  at  the  death  of 
the  wife.  SherrUl  v.  Echard,  20  N.  a  161. 
ie4w 

''Also,'*  as  used  in  a  will,  means  In  the 
same  manner;  and  where  a  negro  woman 


was  given  by  testator  to  his  wife  for  life, 
and  "also"  a  choice  of  any  one  of  the  other 
negroes,  tlie  wife  took  a  life  estate  only  in 
the  negro  selected  by  her.  Hyman  v.  Wil- 
llama,  84  N.  O.  02,  04. 

"Also,"  as  used  in  Act  April  2,  1861,  as 
amended  March  25,  1666  (Swan  4  S.  Rev. 
St  880,  391)  SS  1,  %  8,  providing  that  all  the 
real  and  personal  property  of  the  wife  at 
marriage  remains  her  separate  estate,  and  in 
any  action  against  the  husband  and  wife  up- 
on any  cause  existing  against  her  at  their 
marriage,  or  upon  any  tort  committed  by  her 
during  coverture,  or  upon  any  contract  made 
by  her  concerning  her  separate  property,  the 
separate  property  of  the  wife  shall  be  "also" 
liable  to  be  taken  for  any  judgment  rendered 
therein,  does  not  mean  that  liability  of  the 
husband  or  of  his  property  is  implied,  no 
such  liability  having  been  declared  in  the 
preceding  part  of  the  statute,  but  the  word 
"also"  must  be  understood  as  referring  to 
the  ownership  of  the  wife  declared  in  the  pre- 
ceding sections.  The  Legislature  intended  to 
say,  not  that  the  husband  should  be  liable 
and  the  property  of  the  wife  should  be  "also" 
liable,  but  that  the  property  of  the  wife 
should  be  separately  owned  by  her,  and 
should  be  "also"  liable  for  the  judgments 
levied  in  the  cases  named.  Westerman  v. 
Westerman,  26  Ohio  St  500,  608. 

"Also"  means  likewise,  or  in  the  same 
manner;  and  where  it  was  used  in  a  will  re- 
lating to  a  devise  of  slaves  its  effect  was  to 
connect  those  who  followed  with  those  who 
preceded  its  use,  and  to  give  to  all  the  same 
destiny.  Allison  v.  Bates,  45  Ky.  (6  B.  Mon.) 
78,80. 

In  a  win  giving  a  testator's  wife  during 
her  widowhood  all  his  lands,  tenements,  and 
hereditaments^  all  his  Interest  in  real  estate, 
mortgages,  and  notes,  "also"  all  his  money 
accounts,  bonds,  and  evidences  of  indebted- 
ness, and  personal  property  and  personal  es- 
tate, "also"  means  in  like  manner.  Krats  v. 
Kratz,  60  N.  B.  510,  520,  189  111.  27a 

In  a  will  providing  that  testator's  widow 
should  have  all  his  household  goods  and  fur- 
niture, and  "also"  one-third  of  all  the  in- 
come of  his  estate  during  her  widowhood.  In 
lieu  of  dower,  "also"  means  the  same  as  "in 
like  manner,"  and  hence  the  widow  was  en- 
titled only  to  a  life  estate.  Morgan  r.  M<Mr- 
gan,  8  Ati.  63,  64,  41  N.  J.  Eq.  236. 

The  word  "also,"  when  used  as  an  ad- 
verb, means  in  the  same  manner,  or  in  like 
manner,  or  likewise;  it  is  also  used  with  the 
meaning  of  "too,"  "further,"  and  "In  addi- 
tion to";  but  in  devise  "and  also  I  give^'  will 
be  construed  to  give  the  property  in  the  same 
manner  as  the  previous  bequest  Kinkele  v. 
Wilson,  46  N.  B.  869,  871,  151  N.  Y.  260; 
Anonymous,  8  M.  G.  161;  Du  Pont  t.  Du 
Bos,  20  S.  B.  665,  670,  52  S.  G.  244;  Noble  v. 
Ayers,  66N.  B.  100,  61  Ohio  St  401. 
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An  ordinance  requiring  an  ofDcer  to  give 
a  bond,  and  "also  take  and  subscribe  an 
oath,"  means  that  be  shall  give  the  bond  and 
likewise  take  the  oath;  and  as  the  oath  Is  to 
be  taken  before  entering  the  office,  and  1b  to 
be  in  the  same  manner,  the  bond  must  be 
given  before  he  enters  the  office;  the  defini- 
tions of  "also"  being  in  the  same  manner; 
likewise;  too;  in  addition.  Howell  y.  Com- 
monwealth. 97  Pa.  332,  335. 

In  a  will  devising  to  testator's  wife  cer- 
tain lots  for  and  during  her  natural  life,  "al- 
so" all  the  rents,  incomes,  and  profits  arising 
from  my  real  estate  for  a  certain  time,  after 
which  she  should  receive  one-third  of  the  net 
income,  the  word  "also"  means  in  like  man- 
ner, and  not  in  addition  to,  and  thus  gave 
the  wife  only  a  life  interest  in  the  one-third 
of  the  net  rents  and  income  of  the  real  estate. 
Morrison  v.  Schorr,  64  N.  E.  546,  549,  197  111. 
554. 

ALTER-ALTERATION. 

See  "Material  Alteration.'* 

Deface  distinguished,  see  "Deface."* 

The  word  "alter"  has  been  defined  to 
make  a  change;  to  modify;  to  vary  in  some 
degree.  It  means  to  make  a  thing  different 
from  what  it  was;  to  vary  in  some  degree 
without  making  the  entire  change;  and, 
again,  to  make  otherwise;  to  change  in  some 
respect,  either  partially  or  wholly.  Sessions 
T.  State,  41  S.  E.  259,  260,  115  Ga.  1& 

To  alter  a  thing  is  to  change  its  form  or 
nature,  without  a  destruction  of  the  existence 
of  the  thing  altered  or  changed,  or  a  loss  of 
its  identity.  Haynes  v.  State,  15  Ohio  St 
455,  458;  Davenport  v.  Magoon,  4  Pac.  299, 
801,  13  Or.  8,  57  Am.  Rep.  1;  Helple  v. 
Clackamas  County,  25  Pac.  291,  292,  20  Or. 
147;  City  of  Hannibal  v.  Winchell,  54  Mo. 
172,  177;  Black  River  Imp.  Co.  v.  Holway,  59 
N.  W.  126, 128,  87  Wis.  584. 

"Alter"  means  to  change  or  modify  the 
form  or  character  of  a  thing,  without  abso- 
lute change  of  its  Identity,  as  where  a  power 
to  alter  a  wharf  authorizes  an  extension  or 
diminishing  of  It  City  of  Hannibal  r. 
Winchell,  64  Mo.  172,  177. 

Aet. 

The  word  "alter."  as  used  in  an  act  en- 
titled "An  act  to  alter  or  amend  the  several 
acts  incorporating  the  town  of  S.,"  is  capable 
of  two  meanings.  If  the  word  as  used  in  the 
title  be  construed  to  mean  a  change  in  the 
acts  incorporating  the  town  of  such  a  kind 
as  to  entirely  change  the  character  of  the 
municipality,  then  that  part  of  the  act  which 
creates  a  city  from  a  town  would  not  be 
different  from  that  expressed  in  the  title. 
Sessions  v.  Stote,  41  S.  E.  259,  260,  115  Ga. 
la 


Bank  bill  or  note. 

Swan's  St  233,  234,  providing  a  punish- 
ment for  uttering  "altered  bank  bills,"  means 
an  authentic  and  genuine  bill  legitimatel} 
printed  from  the  genuine  plate  and  truly 
signed  by  the  officers  of  the  bank,  but  altered 
in  its  denomination  or  in  some  other  mate- 
rial part  An  altered  bank  bill  can  neitber 
be  a  counterfeit  and  forged,  nor  a  spurioiu 
bill,    mrby  v.  State,  1  Ohio  St  185,  189. 

"Alter,"  as  used  In  statute  forbidding  an 
alteration  of  bills,  means  such  an  alteration 
as  will  increase  the  apparent  value  of  the 
bill.  Commonwealth  v.  Hayward,  10  Mass. 
34,  35. 

"Alter,"  as  used  in  Crimes  Act,  |  22, 
Starr  &  0.  Ann.  St  409,  making  it  a  forgerj 
to  "alter  any  bank  note,"  naeans  a  change  la 
form  or  nature,  without  a  destruction  of  the 
existence  of  the  thing  altered  or  changed,  or 
loss  of  its  identity,  and  hence  cutting  out  the 
words  "one  dollar"  from  the  body  of  a  bank 
note  and  artfully  fitting  blank  paper  in  the 
space  so  made,  and  substituting  the  figure 
five  for  the  figure  one  where  it  appears  in  the 
comers  of  the  bill,  is  an  alteration  of  the 
note.    Haynes  v.  State^  15  Ohio  St  455,  458. 

Bnilding. 

As    construction,    see    "Construct— Coo' 
structlon." 

"Alterations,"  as  used  in  a  building  con- 
tract providing  that  no  "alterations"  could 
be  made  in  the  work  shown  or  described  by 
the  drawings  and  specifications  except  upon 
a  written  order  of  the  architect  should  be 
construed  to  include  changes  in  substituting 
mountain  surface  stone  for  mountain  quar- 
ried stone,  and  lap  binders  for  headers  in  the 
foundation  walls.  Gibbs  v.  School  DIst  ot 
Girardville,  46  Atl.  91,  94,  195  Pa.  396. 

Where  the  taking  down  and  rebuilding 
of  area  walls  was  rendered  necessary  by  the 
facts  that  through  carelessness  or  negli- 
gence of  others  than  the  person  erecting 
them  or  his  servants,  an  excavation  near  the 
area  was  left  exposed  to  the  elements  during 
the  winter,  and  the  excavation  became 
filled  with  water,  which  overflowed  the  area 
walls  and  entered  them,  where  it  froze  and 
caused  the  walls  to  crack  and  split  and  be- 
come defective,  the  damage  did  not  result 
from  the  "alterations  In  the  plan  of  con- 
struction," which  the  contractor  had  agreed 
to  make  without  extra  charge.  Fay  v.  Muhl- 
ker,  20  N.  Y.  Supp.  671,  673,  1  Misa  B^.  321. 

"Alterations,  deviations,  or  additions," 
within  the  meaning  of  a  building  contract 
expressly  providing  for  "alterations,  devia- 
tions, or  additions,  and  the  payment  for 
them,"  includes  extra  work  on  the  building. 
and  therefore  an  order  payable  out  of  the 
amount  due  on  the  builder's  contract  includes 
the  sum  due  for  such  extra  work.    Dunn  t. 
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Stokern,  8  Atl.  849,  360,  48  N.  J.  Eq.  (1^ 
Stew.)  401. 

A  building  contract  requiring  additional 
payments  for  changes,  additions,  and  alter- 
ations will  be  construed  to  mean  such  chan- 
ges as  are  incidental  to  the  complete  execu- 
tion of  the  work  as  described  In  the  plans 
and  specifications,  and  therefore  of  only 
minor  or  trifling  Importance;  if  otherwise, 
some  different  mode  of  determining  what 
prices  should  be  paid  for  them  would  also 
have  been  prescribed  by  the  writer.  We 
think  any  material  departure  from  the  plans 
and  specifications  with  reference  to  which 
the  contract  was  made,  which  resulted  in  a 
new  and  substantially  different  undertaking, 
cannot  be  regarded  as  within  the  meaning 
of  this  language.  Cook  County  y.  Harms,  106 
ni.  151,  159. 

The  true  construction  of  a  clause  In  a 
deed  giving  to  the  grantee  certain  privileges 
in  the  alley  between  the  messuage  conveyed 
and  the  messuage  on  the  adjoining  lot,  pro- 
viding that  "so  long  as  the  said  two  mes- 
suages stand  and  remain  as  they  now  are, 
or  until  the  owners  of  hoih>  lots  mutually 
agree  to  alter  the  buildings,  only  certain  al- 
terations are  to  take  place  in  the  alley,"  Is 
not  that  the  grantee  shall  not  repair,  but 
that  he  shall  not  rebuild;  and  the  alteration 
of  the  messuage  of  the  grantee  by  the  addi- 
tion of  a  story  and  a  new  roof,  without  af- 
fecting the  state  of  things  previously  existing 
in  relation  to  the  alley,  is  not  repugnant  to 
the  provision  of  the  deed.  Burkelow  v.  Mau- 
rer  (Pa.)  3  Rawle,  482,  483. 

"Alter,"  as  used  In  a  clause  of  a  lease 
which  provided  that  the  tenant  might  make 
"alterations  In  the  buildings  so  as  to  adapt  it 
to  other  business  than  that  of  a  livery  sta- 
ble," meant  that  the  tenant  might  change  the 
nature  or  form  of  the  building,  but  did  not 
anthOi'ize  him  to  tear  it  down  and  erect  or 
rebuild  a  new  and  different  structure  on  the 
building.  To  alter  any  building  or  thing  is 
to  change  its  form  or  nature  without  de- 
stroying its  identity.  Davenport  v.  Magoon, 
4  Pac  299,  301,  13  Or.  3,  57  Am.  Rep.  1. 

Altering,  repairing,  or  ornamenting  (as 
used  In  the  Illinois  mechanic's  Hen  law)  does 
not  include  putting  a  lightning  rod  on  a 
house.  Drew  v.  Mason.  81  111.  498,  499,  25 
Am.  Rep.  288. 

"Alteration  of  a  building"  Is  an  addition 
to  its  height  or  to  its  depth  or  to  the  extent 
of  its  interior  accommodations.  It  is  distin- 
guished from  the  word  "addition"  as  that 
term  la  used  within  the  meaning  of  the  me- 
chanic's lien  law,  in  that  the  latter  must  be 
a  lateral  addition  and  occupy  grounds  with- 
out the  limits  of  the  building  to  which  it 
constitutes  an  addition.  Updike  v.  Skillman, 
27  N.  J.  Law  (3  Dutch.)  131,  133. 

An  insurance  policy  on  a  building  provid- 
ing that  the  Insured  has  permission  to  make 


"alterations  and  repairs  Incidental  to  the 
business,"  means  such  alterations  In  relation 
to  the  carrying  on  of  the  business  as  would 
not  essentially  and  materially  Increase  the 
liability  of  the  property's  being  destroyed  by 
fire,  and  cannot  be  intended  to  embrace  all 
alterations  which  the  insured  might  desire 
to  make  in  connection  with  his  business. 
Crane  v.  City  Ins.  Ck>.  (U.  S.)  3  Fed.  558,  561. 

"Alteration,"  as  used  In  a  lease  prohib- 
iting the  "alteration"  of  the  buildings  with- 
out the  consent  of  the  lessors.  Includes  the 
erection  of  a  wooden  structure  on  the  back 
part  of  the  lot  included  in  the  lease.  It  Is 
difficult  to  see  what  could  be  an  alteration 
to  the  premises  if  a  new  building  of  such  a 
description  was  not  one.  Whltwell  v.  Har- 
i  rls,  106  Mass.  532,  537. 

The  words  "erection,"  "alteration,**  or 
'  "repair"  of  buildings  and  structures,  within 
the  meaning  of  the  mechanic's  lien  law,  glv- 
!  Ing  a  lien  for  labor  or  materials  furnished  in 
:  the  erection,  alteration,  or  repair  of  buildings 
I  or  structures,  seem  to  be  quite  plain  In  their 
!  signification,  and  Insusceptible  of  any  Inter- 
I  pretation  but  the  common  one  of  building,  al- 
j  tering,  or  repairing  a  house.     Words  In  a 
^  statute  are  to  be  taken  in  their  usual  sense 
,  In  which  they  are  understood  by  people  gen- 
erally, unless  there  be  some  technical  sense 
■  in  which  they  must  be  considered  in  order  to 
'  give  the  Intended  effect  to  the  law,  or  the 
j  circumstances    under   which    they   are   em- 
.  ployed  warrant  applying  a  different  sense  to 
-  them.    It  has  been  held  In  France  v.  Wool- 
'  ston  (Del.)  4  Houst.  557,  that  glazing  and 
painting  were  within  the  terms  of  the  stat- 
ute; but  in  Capelle  v.  Baker  (Del.)  3  Houst 
344,  the  terms  were  held  not  to  include  an 
architect's  bill  for  a  plan  of  a  building.    The 
terms   do  not   include   upholstering  a   hall. 
McCartney  v.  Buck,  12  Atl.  717,  719,  8  Houst 
34. 

Cattle  brand. 

To  "alter"  is  to  make  a  thing  different 
from  what  It  was.  The  erasing  any  letter 
or  the  addition  to  the  brand  mark  Is  an  alter- 
ation.   Smith  V.  Brown,  1  Wend.  231,  236. 

To  "alter  any  brand,"  as  used  in  Rev.  St 
Crlm.  Code,  art.  760,  providing  that  any  one 
who  shall  "alter  the  brand"  on  an  animal 
which  is  the  property  of  some  other  person 
Into  a  different  brand  shall  be  punished,  in- 
cludes clipping  some  of  the  hair  from  the 
brand  of  the  animal,  whereby  it  was  chan- 
;  ged,  and  it  is  not  necessary  that  the  scar 
made  by  the  original  branding  iron  should  be 
altered  in  order  to  constitute  the  offense. 
Slaughter  v.  State,  7  Tex.  App.  123,  124. 

"Altering"  and  "defacing"  are  not  synony- 
mous terms  as  applied  to  a  brand  on  cattle. 
The  putting  of  an  additional  brand  to  one 
already  on  is  an  alteration  of  the  brand, 
though  it  may  not  interfere  with  or  change 
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the  figure  of  the  first  brand.   linney  t.  State, 
6  Tex.  1,  2,  56  Am.  Bep.  756. 

Oorporate  eluurters  or  by-lawa. 

An  "alteration"  in  a  by-law  at  a  corpo- 
ration is  a  pro  tanto  repeal.  Parish  v.  New 
York  Produce  Bxcbange,  61  N.  B.  977,  981, 
160  N.  Y.  84. 

Nix  Dig.  152,  S  e,  providing  that  corpo- 
rate charters  should  be  subject  to  "altera- 
tion/' suspension,  and  repeal  in  the  discretion  | 
of  the  Legislature,  means  that  the  Legisla- 
ture shall  have  the  power  to  alter  something 
contained  in  or  granted  by  the  act,  which 
may  be  the  franchises  granted,  or  the  right 
to  take  land  by  condemnation,  or  the  right  | 
to  take  tolls  or  fare,  or  the  amount  to  be  | 
taken,  but  does  not  confer  on  the  Legislature  ; 
the  right  to  impose  on  a  railway  company 
any  other  duty  or  anything  involving  any 
other  duty  than  that  attending  the  building 
of  a  railroad,  and  the  Legislature  cannot  re- 
quire a  railroad  company  to  build  a  dam,  or 
to  construct  a  canal,  or  to  extend  Its  road. 
Zabrlskie  v.  Hackensack  &  N.  Y.  R.  Co.,  18 
N.  J.  Eq.  (3  C.  B.  Green)  178,  193.  90  Am. 
Dec.  617. 

"Alter  or  amend,"  as  used  In  a  charter  of 
a  theological  institute  reserving  to  the  Leg- 
islature the  power  to  "alter  or  amend"  the 
charter  Incorporating  the  trustees  of  said 
theological  Institute,  does  not  mean  that  the 
Legislature  could  increase  the  number  of  the 
trustees  or  corporators  of  such  institute  with- 
out the  consent  of  the  other  trustees  or  corpo- 
rators. The  charter  was  a  contract,  and  the 
right  to  "alter  or  amend"  it  does  not  include 
the  right  to  add  other  parties  and  invest  them 
with  the  same  privileges  and  franchise  con- 
ferred upon  the  original  parties.  The  power 
to  "alter  or  amend"  a  contract  is  to  change 
it  as  between  the  original  parties  and  such 
others  only  as  have  been  permitted  by  their 
mutual  consent  to  come  into  the  enjoyment 
of  its  benefits  and  privileges,  and  not  to  com- 
pel one  of  the  parties  to  operate  in  conjunct 
tion  with  others  and  share  with  them  the 
privileges  and  benefits  of  the  contract  Sage 
▼.  Dillard,  54  Ky.  (l^  B.  Mon.)  340,  358. 

"Alter,"  as  used  in  Const  art  11,  8  1,  re- 
lating to  corporations,  and  providing  that  all 
general  or  special  acts  enacted  under  the 
provisions  of  the  section  may  be  altered  or 
appealed  by  the  Legislature  at  any  time  after 
their  passage,  the  term  "alter"  should  be  con- 
strued to  mean  to  make  different  without 
destroying  the  identity  of  the  act;  to  vary 
without  making  an  entire  change.  Thus,  a 
corporate  charter  of  one  kind  could  not  be 
altered  to  a  charter  of  an  entirely  different 
kind,  but  a  corporate  charter  may  be  altered 
so  as  to  make  it  different  in  detail,  so  long 
as  the  general  identity  of  the  corporation  re- 
mains, so  that  it  is  varied  without  an  entire 
change.  Black  River  Imp.  Co.  v.  Holway,  69 
N.  W.  ia6v  128,  87  Wis.  584  (citing  Attorney 


General  y.  Chicago  ft  N.  W.  By.  Co.,  85  Wi& 

425.427). 

Distillery  warelioiue  stamp. 

"Change  or  alteration,*'  as  used  in  Bev. 
St  S  8326  [U.  S.  Comp.  St  1901,  p.  2169], 
making  it  an  offense  to  change  or  alter  a  dis- 
tillery warehouse  stamp,  means  to  oblU^r- 
ate  or  render  illegible  a  portion  of  it  or  to 
erase  part  of  It  and  substitute  something 
else  in  lieu  of  the  part  erased.  United  States 
V.  Bardenheier  (U.  S.)  49  Fed.  846.  847. 

Estimate  of  assessment. 

The  word  "alter"  means  to  make  other- 
wise, and  a  power  given  a  city  council  to 
"alter"  the  engineer's  estimate  of  the  assess- 
ment for  local  improvements,  which  must  be 
made  under  the  front-foot  rule,  authorizes 
the  council  to  depart  from  the  front-foot  rule 
in  case  of  special  benefit  and  does  not  limit 
them  to  errors  in  the  engineer's  estimate. 
Adams  v.  City  of  Shelbyvllle,  67  N.  B.  114, 
121,  154  Ind.  467,  77  Am.  St  Bep.  484,  49 
L.  B.  A.  797. 

Flvme. 

A  contract  relating  to  certain  dams  and 
passages  for  water,  providing  that  a  dam, 
pier,  guard  gates,  and  stone  fiume,  and  a 
general  passage  for  the  water  into  that  fiume, 
should  remain  situated  as  they  were  unless 
"altered"  by  mutual  consent  of  the  parties, 
could  not  be  construed  to  apply  to  the  mak- 
ing of  openings  in  the  dam  or  flume  merely 
in  order  to  take  water  for  mill  purposes. 
Bardwell  t.  Ames,  S9  Mass.  (22  Pick.)  833, 
359. 

"Alter,"  as  used  in  a  deed  granting  water 
from  a  pond  providing  that  the  grantee  shall 
have  the  privilege  to  enter  on  the  lands  of 
the  grantor  along  and  adjoining  the  fiume 
to  alter,  repair,  or  renew  the  same,  relates 
to  the  aqueduct  as  a  structure,  and  not  to  the 
easement  In  the  land.  The  flume  was  made 
of  boards,  and  liable  to  rot  and  become  leaky, 
and  to  alter  it  means  that  the  grantee  might 
change  its  construction,  shape,  or  the  materi- 
al of  which  it  was  composed,  or  might  sub- 
stitute another  and  different  appliance  for 
transmitting  water,  but  it  does  not  give  the 
grantee  the  right  to  place  the  feeder  on  an- 
other part  of  the  grantor's  land,  since  the 
power  to  alter  is  very  different  and  distin- 
guishable from  that  of  changing  the  place 
of  the  fiume  on  the  land.  It  might  be  totally 
altered  and  remain  where  it  was  placed  in  the 
grant,  and  it  might  be  removed  to  another 
place  without  altering  it  Jaqul  v.  Johnson, 
27  N.  J.  Eq.  (12  a  B.  Green)  526,  53L 

Instmment. 

An  alteration  of  an  Instrument  is  some- 
thing by  which  its  meaning  or  language  is 
changed,  either  in  a  material  or  immaterial 
particular.  If  what  is  written  upon  or 
erased  from  the  paper  containing  the  instru- 
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ment  has  no  tendency  to  produce  this  result 
or  to  mislead  any  person,  it  cannot  be  said 
t[>  be  an  alteration.  Morrill  y.  Otis,  12  N. 
H.  466,  472 ;  Moore  v.  Macon  Say.  Bank,  22 
Ma  App.  684,  600;  Bridges  v.  Winters,  42 
Miss.  185,  143,  97  Am.  Dec  448,  2  Am.  B^. 
588;  OUver  y.  Hawley,  5  Neb.  489,  444. 

The  term  ''alteration^''  when  applied  to 
instruments,  is  usually  applied  to  tbe  act 
of  tbe  party  entitled  under  tbe  deed  or  in- 
strument, and  imports  some  fraud  or  improp- 
er design  on  his  part  to  change  its  legal 
effect.  It  is  distinguished  from  a  spoliation, 
which  is  the  act  of  a  stranger  in  altering  or 
changing  the  instrument.  Medlin  y.  Platte 
County,  8  Mo.  235,  239,  40  Am.  Dec  135; 
Oliyer  y.  Hawley,  5  Neb.  439,  444 ;  Bridges  y. 
Winters,  42  Miss.  135,  143,  97  Am.  Dec  448, 
2  Am.  Bep.  59a 

An  "alteration''  of  an  instrument  is  an 
act  done  upon  the  written  instrument  which, 
without  destroying  its  identity,  changes  its 
language  or  meaning.  Dayis  y.  Campbell,  61 
N.  W.  1063,  1066,  93  Iowa,  624. 

''Not  eyery  change  in  a  bill  or  note 
amounts  to  an  alteration ;  if  the  legal  effect 
be  not  changed  the  Instrument  is  not  altered, 
although  some  change  may  haye  been  made 
in  its  appesirance,  either  by  addition  of 
words,  which  the  law  may  imply,  or  by  strik- 
ing out  words  of  no  legal  signification."  Bei- 
ley  y.  Springfield  First  Nat  Bank,  35  N.  B. 
1120,  1121, 148  IlL  849  (quoting  2  Daniel,  Neg. 
Inst,  p.  859). 

The  "alteration'*  of  an  instrument  which 
ayoids  it  upon  the  technical  and  strict 
grounds  of  alteration  is  generally  made  after 
the  instrument  has  had  a  legal  existence. 
Bingham  y.  Beddy  (U.  S.)  3  Fed.  Cas.  402, 404. 

A  change  In  a  material  part  of  a  note, 
made  by  an  erasure  and  interlineation  be- 
fore execution,  is  not  an  "alteration*'  wlthtn 
Code,  f  2852,  but  is  an  "alteration"  if  made 
afterwards  without  the  consent  of  the  other 
contracting  parties.  Winkles  y.  Guenther,  98 
Qa.  472,  25  S.  B.  527. 

Where  the  "alteration"  of  an  instrument 
is  shown  to  haye  been  made  by  a  stranger 
to  the  instrument,  and  is  therefore  a  mere 
spoliation,  the  rights  of  the  party  under  the 
instrument  as  it  was  before  the  alteration 
will  not  be  affected  thereby.  Cochran  y.  Ne- 
beker,  48  Ind.  459.  462. 

Memoranda  upon  a  plan  of  lots,  stating 
that  a  certain  person  desires  the  offer  of  one 
lot  and  that  a  certain  part  of  such  lot  had 
been  sold  to  a  certain  person,  and  upon  an- 
other lot  the  words  indicating  that  a  certain 
person  desires  the  offer  and  sold  to  such  per- 
son, being  intended  only  to  enable  the  person 
making  them  to  remember  who  desired  to 
purchase  the  lots,  and  to  whom  and  when 
<me  of  them  was  sold,  did  not  constitute  an 
"alteration"  of  the  plan.    They  do  not  affect 


its  authenticity,  nor  yary  In  any  way  ttie 
courses  and  distances  ot  the  lines  s^arating 
the  tots,  or  the  relatiye  situations  of  the  lots 
to  each  other.  They  may  be  said  to  disfigure 
the  face  of  the  plan,  but  that  does  not  alt«r 
it;  nor  were  they  made  with  any  intexrt  to 
mislead  or  injure  any  person.  Morrill  y. 
Otis,  12  N.  H.  466,  472. 

An  "alteration"  in  promissory  notes  by 
detaching  therefrom  the  words  "this  note  is 
giyen  upon  condition,"  whi<±  words  stood 
alone,  the  nature  of  the  condition  nowhere 
appearing,  was  an  immaterial  one,  and  was 
no  defense  to  an  action  on  the  notes.  Palmer 
y.  Largent,  5  Neb.  223,  224,  25  Am.  Bep.  479. 

The  addition  of  a  price  of  payment  In  a 
promissory  note,  after  indorsement,  by  filling 
in  a  blank  in  a  printed  form  which  was  pre- 
ceded by  the  word  "at,"  does  not  amount  to 
such  an  alteration  as  .will  discharge  an  in- 
dorsee   Wessell  y.  Glenn,  108  Pa.  104. 

An  alteration  of  a  written  contract  such 
as  to  destroy  it  as  a  legal  obligation  is  any 
change  in  its  terms  made  by  any  party  there- 
to, without  the  express  or  implied  consent  of 
all  the  parties,  which  yaries  its  original  legal 
effect  and  operation,  whether  in  respect  to 
the  obligation  it  imparts  or  its  force  as  mat- 
ter of  eyidence.  To  erase  the  marginal  fig- 
ures "136»i/ioo''  in  a  note  and  write  at  the 
top  of  the  instrument  "II80V100  correct 
amount,"  in  order  to  correct  a  mutual  mis- 
take, is  not  such  an  alteration  as  will  render 
the  note  void.  Chamberlain  y.  Wright  (Tex.) 
35  S.  W.  707. 

The  word  "alter,**  in  the  definition  of 
forgery,  means  to  erase  or  obliterate  any 
word,  letter  or  figure ;  to  extract  the  writing 
altogether,  or  to  substitute  other  words,  let- 
ters, or  figures  for  those  erased,  obliterated, 
or  extracted;  to  add  any  other  word,  letter, 
or  figure  to  the  original  lostrument;  or  to 
make  any  other  change  whatever  which  shall 
have  the  effect  to  create,  increase,  diminish, 
discharge,  or  defeat  a  pecuniary  obligation 
or  to  transfer,  or  in  any  other  way  affect 
any  property  whatever.  Pen.  Code  Tex.  1895, 
art  534. 

Jndleial  dlstriots. 

In  Const  art  6,  f  5,  providing  that  the 
state  shall  be  divided  into  14  Judicial  dis- 
tricts, subject  to  such  ^'alteration"  from 
time  to  time  by  a  two-thirds  vote  of  all  the 
members  elected  to  both  houses  of  the  Legis- 
lature as  the  public  good  may  require,  "alter- 
ation" means  the  increasing  or  diminishing 
of  the  number  of  such  judicial  districts,  and 
is  not  confined  to  a  change  the  size  of  such 
districts.  "To  alter  means  to  change."  While 
it  might  be  more  exact,  when  speaking  of  a 
number  with  a  view  to  its  change,  to  employ 
the  words  "increase"  or  "diminish,"  it  cannot 
be  affirmed  that  their  places  may  not  be  effi- 
ciently filled  by  the  words  "to  change"  or  **to 
alter."     On  the  contrary,  each  of  ttie  two 
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latter  are  more  comprehensive  terms,  and 
embrace  both  of  the  former.  It  Is  not  a 
violation  of  usage,  which  Is  the  law  of  lan- 
guage, to  speak  of  the  Increase  or  diminish- 
ing of  a  given  number  as  an  alteration  of  the 
number,  although  less  exact  than  the  words 
"Increase"  and  "diminish."  People  v.  Sasso- 
vlch,  29  Cal.  480,  483. 

Jurisdiotion  and  proceedingi. 

"Alter,"  as  used  In  Const  art.  6,  f  8,  pro- 
viding, except  as  herein  otherwise  provided, 
the  Legislature  shall  have  the  same  power  to 
"alter  and  regulate"  the  jurisdiction  and  pro- 
ceedings In  law  and  equity  that  they  have 
heretofore  exercised.  Implies  that  the  old 
lurlsdictlon  shall  In  some  degree  continue  in 
an  altered  or  regulated  form,  and  does  not 
authorize  the  Legislature  to  entirely  deprive 
a  court  of  a  part  of  Its  original  Jurisdiction. 
People  V.  Ck)ugbtry,  12  N.  Y.  Supp.  259,  68 
Hun,  245. 

Street. 

"Alteration,"  as  used  In  Rev.  St  §§  1265, 
1269,  authorizing  the  supervisors  of  the  town 
to  lay  out,  "alter,"  or  discontinue  any  high- 
way, means  the  change  of  course  of  an  exist- 
ing highway,  leaving  It  substantially  the 
same  highway  as  before,  but  with  Its  course 
in  some  respects  changed.  While  an  "altera- 
tion" will  necessarily  require  the  condemna- 
tion of  additional  lands,  and  will  result  In  a 
vacation  or  discontinuance  of  that  part  of 
the  former  highway  not  Included  within  the 
limits  of  the  altered  course,  the  proceeding  to 
alter  a  highway  does  not  thereby  become  a 
proceeding  to  lay  out  a  new  highway  or  to 
discontinue  the  old  one,  and  hence  a  new  and 
separate  highway  cannot  be  laid  out  on  an 
application  to  alter  an  existing  highway. 
State  V.  Burgeson,  84  N.  W.  241,  242,  108  Wis. 
174. 

"An  alteration  of  a  highway  generally  re- 
fers to  a  change  in  the  course  thereof,  and 
therefore  necessarily  Involves  to  some  extent 
the  establishment  of  a  new  highway  and  tlie 
vacation  of  a  part  of  the  old  highway  for 
which  the  substitution  Is  made."  Bucbholz 
V.  New  York,  L.  B.  Sl  W.  R.  CJo.,  75  N.  Y. 
Supp.  824.  826,  71  App.  Dlv.  452;  Sprague 
V.  Waite,  34  Mass.  (17  Pick.)  309,  315.  Thus 
the  change  in  the  direction  of  a  city  street 
so  that  It  crosses  a  railroad  track  at  a  dif- 
ferent place  was  held  an  alteration  of  the 
highway.  Buchholz  v.  New  York,  L.  E.  & 
W.  R.  Co.,  75  N.  Y.  Supp.  824,  826,  71  App. 
Dlv.  452. 

Where  an  alteration  and  not  a  new  way 
Is  prayed  for,  and  is  adjudged  to  be  of  com- 
mon convenience,  and  Is  laid  out  accordingly, 
the  laying  out  of  a  new  section  for  the  high- 
way between  two  termini  In  the  old  way, 
pursuant  to  the  petition.  Is  an  "alteration" 
and  substitution  of  one  for  the  other,  and, 
of  course,  by  legal  Implication,  a  discontinu- 
ance of  that  part  of  the  old  highway  lying 


between  the  same  termini,    Sprague  t.  Waiter 
34  Mass.  (17  Pick.)  809,  815. 

"Alteration,"  as  used  In  Rev.  St  c  24. 
f  13,  authorizing  a  Jury  to  make  any  altera- 
tions of  a  highway  between  the  termini  laid 
out  by  county  commissioners,  was  technical- 
ly to  distinguish  between  the  making  of  as 
entire  new  way  and  changing  the  location  in 
one  or  more  Intermediate  sections,  and  does 
not  confer  an  authority  to  construct  another 
new  line  of  road  from  one  terminus  to  the 
other.  Inhabitants  of  Gloucester  v.  Essex 
County  Com'rs,  44  Mass.  (8  Mete)  875,  379. 

"Altering,"  as  used  In  Laws  1827,  p.  276, 
§  21,  providing  that  it  shall  be  lawful  for 
the  city  trustees  to  order  the  paving  of  streets 
according  to  the  map  and  survey,  and  the 
"altering"  and  cleansing  of  any  street  vault, 
or  sink,  related  to  the  old  streets  and  roads 
which  existed  at  the  time  of  passing  the  act 
of  incorporation,  and  not  to  new  streets 
which  might  thereafter  be  laid  out,  opened, 
or  graded  in  conformity  to  the  map  and  sur- 
vey and  to  the  grade  as  first  adopted  by  the 
trustees,  and  confers  on  the  trustees  no  power 
or  authority  to  change  the  grade  or  location 
of  any  new  street  after  It  has  once  been  es- 
tablished by  them  in  conformity  to  the  map 
and  survey  first  established,  or  of  any  of  the 
old  streets  after  they  have  been  made  to  con- 
form to  such  general  plan.  Oakley  v.  Trus- 
tees of  Williamsburgh,  6  Paige,  262,  267. 

"Altered,"  as  used  In  St  1871,  c  882, 1 1, 
providing  that  at  any  time  within  two  years 
after  any  street,  highway,  or  other  way  Is 
laid  out,  altered,  or  graded,  the  board  of  the 
city  must  assess,  etc.,  means  when  the  order 
to  lay  out,  alter,  or  grade  is  passed  by  the 
competent  authority,  and  the  date  of  the  pas- 
sage of  such  an  order  fixes  the  time  from 
which  the  rights  of  the  parties  are  to  be  de- 
termined, and  from  which  the  limitation  of 
two  years  begins  to  run.  Hitchcock  v.  Board 
of  Aldermen  of  Springfield,  121  Mass.  3S2, 
385  (cited  In  Foster  v.  Board  of  Park  Com'rs, 
133  Mass.  321,  327). 

Acts  Feb.  12,  1851,  incorporating  a  rail- 
road company,  section  9,  making  it  the  duty 
of  the  company  to  erect  and  keep  in  repair 
good  and  sufficient  bridges  or  passages  over 
or  under  the  railroad  where  any  public  or 
other  roads  then  or  thereafter  laid  out  shall 
cross  the  same,  and  so  to  "alter"  and  grade 
the  several  public  or  other  roads  that  the 
passage  of  carriages,  etc.,  should  not  be  im- 
peded thereby,  means  to  "alter"  the  road 
where  the  public  had  placed  it  but  the  rail- 
road cannot  take  it  up  and  put  it  in  a  new 
place.  "Alter**  is  not  used  in  Its  most  gen- 
eral sense  to  Include  the  power  of  vacating  a 
road,  or  a  part  of  it  and  laying  a  new  one, 
as  used  In  the  acts  concerning  roads.  It  iB 
not  used  in  conferring  a  power  respecting  a 
highway,  to  be  exercised  or  not  In  the  dis- 
cretion of  the  company,  but  is  used  in  impos- 
ing a  duty,  which  was  to  "alter"  and  grade 


ALTER- ALTERATION 


865 


ALTERNATE 


tht  existing  road  so  that  the  railway  in 
crosfling  shall  not  impede  travelers.  State 
T.  Warren  R.  Co.,  29  N.  J.  Law  (5  Dutch.) 
863,355. 

Under  a  city  charter  authorizing  the 
dty  council  to  close  streets  within  said  city, 
and  to  "lay  out,  adopt,  alter,  widen,  and 
open"  the  same,  and  providing  compensation 
to  any  person  damaged  by  such  closing  or 
altering,  "alter"  includes  a  change  in  the 
grade  of  a  street,  and  does  not  mean  a  change 
in  the  course  or  direction  of  a  street,  a  wid- 
ening thereof,  or  some  act  which  involves  a 
taking  or  damaging  of  the  property  of  an 
adjoining  owner.  Paris  Mountain  Water  Go. 
V.  City  of  Greenville,  80  S.  E.  699,  701,  58  S. 
0.82. 

SaniflN- Obmaire  of  §ptmde* 

"Alter"  means  to  change  or  modify  in 
form  or  structure  without  a  change  of  identi- 
ty, as,  where  power  is  conferred  on  a  munic- 
ipality to  alter  a  street,  the  municipally 
has  power  to  change  the  grade.  Waddell  y. 
City  of  New  York,  8  Barb.  95,  96. 

A  technical  "alteration"  of  a  way  is  the 
substitution  of  one  way  for  another,  and 
hence  the  work  of  excavating  earth  forming 
a  causeway  across  a  great  pond  and  substi- 
tuting therefor  a  bridge  at  a  different  grade 
is  not  a  technical  alteration  of  a  highway, 
but  is  in  the  nature  of  repairs.  Bigelow  t. 
City  Council  of  City  of  Worcester,  48  N.  B. 
1,  2,  169  Mass.  890. 

"Altering,"  as  used  in  Const  art  4,  181, 
which  prohibits  the  Legislature  from  enact- 
ing any  special  law  for  opening  or  altering 
highways,  means  an  alteration  of  its  course, 
and  not  a  change  of  grade.  Harrison  v. 
Board  of  Sup*rs  of  Milwaukee  County,  51 
Wis,  045.  646,  8  N.  W.  731,  736. 

A  change  in  the  grade  of  a  street  is  not 
"alteration"  where  it  is  made  without  an  ad- 
judication, within  the  meaning  of  a  cor- 
porate charter  giving  a  city  council  exclu- 
sive control  of  the  construction,  "altera- 
tion," and  repair  of  streets,  etc.  Simpson  v. 
City  of  North  Adams.  54  N.  E.  878,  879,  174 
Mass.  450. 

Same— IMsoontinnanoe. 

Under  a  citation  to  "alter"  a  road,  while 
it  would  not  be  competent  to  discontinue  the 
road  altogether,  it  is  competent  to  discon- 
tinue that  part  of  the  old  road  which  is  ren- 
dered unnecessary  by  the  alteration.  Pon- 
der V.  Shannon,  54  6a.  187,  189. 

An  "alteration"  in  a  way  is  in  law  a  dis- 
continuance of  the  part  altered.  Common- 
wealth V.  Inhabitants  of  Westborough,  3 
Mass.  406,  407. 

An  alteration  ex  t1  termini  means  a 
diange  or  substitution,   one  thing  for   an- 


other, and,  where  it  appears  that  a  highway 
has  been  altered,  a  discontinuance  of  the  old 
highway  will  be  Implied.  Johnson  v.  Wy- 
man,  75  Mass.  (9  Gray)  186,  189. 

The  power  to  open,  "alter,"  or  abolish  a 
street  does  not  give  the  right  to  grant  a  rail- 
way a  right  of  way  over  the  same.  Lack- 
land V.  North  Missouri  R.  Co.,  81  Mo.  180, 
187. 

Bane— Wideninc. 

The  widening  of  a  way  is  an  "alteration 
in  the  location"  of  a  highway,  within  Pub. 
St  c.  112,  §  129,  which  provides  a  method 
i  for  altering  the  location  of  a  town  way  at  a 
'  railroad  crossing.  New  England  R.  Co.  v. 
Board  of  Railroad  Com'rs,  171  Mass.  135,  50 
N.  B.  549;  Boston  ft  A.  R.  Co.  v.  Middlesex 
County  Com'rs,  177  Mass.  511,  59  N.  B.  115. 
So  that  a  petition  for  the  widening  of  a 
street  must  be  brought  under  an  act  provid- 
ing a  method  for  altering  the  location  of 
highways.  Boston  ft  A.  R.  Co.  v.  Middlesex 
County  Com'rs.  177  Mass.  511,  59  N.  E.  115. 

"Alter"  means  to  change  or  modify;  to 
change  in  form  without  destroying  identity. 
As  used  in  Hill's  Code,  §  4061,  authorizing 
the  county  court  to  lay  out,  alter,  or  vacate 
a  road,  it  gives  the  right  or  power  to  extend 
or  diminish,  so  that  the  width  is  not  beyond 
that  established  by  statute.  Helple  v. 
Clackamas  County,  26  Pac.  291,  292,  20  Or. 
147. 

In  Laws  1871,  p.  210,  chartering  the  dty 
of  Camden,  and  authorizing  any  street,  high- 
way, etc,  to  be  vacated,  opened,  altered, 
widened,  etc.,  by  the  city,  "alter"  is  to  be 
construed  as  relating  **to  the  other  changes 
contemplated  in  streets  not  included  in  the 
words  'laying  out  and  widening.' "  State  v. 
City  of  Camden,  21  Atl.  565,  566,  53  N.  J. 
Law,  322. 

WilL 

The  difference  between  "revocation"  and 
"alteration"  of  a  will  is  this:  If  what  is 
done  simply  takes  away  what  was  given  be- 
fore, or  a  part  of  what  was  given  before, 
then  it  is  revocation;  but  if  it  gives  some- 
thing in  addition,  or  gives  something  else, 
then  it  is  more  than  revocation,  and  cannot 
be  done  by  mere  obliteration.  Appeal  of 
Miles,  36  Atl.  89,  41,  68  Conn.  237. 

ALTERNATE. 

In  political  conventions  in  the  United 
States  an  "alternate"  is  one  who  is  author- 
ized to  take  the  place  of  another  in  his  ab- 
sence; a  substitute.  An  alternate  of  a  mem- 
ber of  the  county  committee  of  a  political 
party  has  no  authority  to  act  while  his  prin- 
cipal is  present  and  acting  for  himself. 
State  ex  rel.  Kelton  v.  Young,  60  S.  W.  1080, 
1087,  160  Mo.  320. 
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ALTEBlf  ATED  OUItBEllT. 

An  electric  cnrrent  which  ia  periodically 
reyersed  by  a  commutator,  which  thus 
breaks  the  current  between  the  changes  in 
direction  and  takes  off  the  current  in  sec- 
tions. Is  known  as  a  "reversed"  or  "alternat- 
ed" current  This  distinction  between  an 
"alternating"  and  an  "alternated"  current 
should  be  carefully  noted.  An  "alternating" 
current  continues  to  act  In  opposite  direc- 
tions as  originally  generated.  An  "alter- 
nated" current  has  been  so  reversed  that  the 
whole  flows  In  one  direction,  and  Is  then 
known  as  a  "continuous"  current  Every 
mechanically  generated  current  Is  naturally 
and  originally  an  "alternating"  current 
Westlnghouse  Electric  ft  Mfg.  Ck>.  v.  New 
England  Granite  Co.  (U.  S.)  *"'  Fed.  951, 
952. 


ALTERNATm O  CURRENT* 

See  ''Alternated  Current** 

ALTERNATIVE  OONTRACT. 

Alternative  contracts  are  such  as  by 
their  terms  may  be  performed  by  doing 
either  of  several  acts  at  the  election  of  the 
party  from  whom  performance  Is  due. 
Crane  v.  Peer,  4  Atl.  72,  78,  43  N.  J.  Eq.  553 
(citing  1  Suth.  Dam.  471). 

ALTERNATIVE  ORLIGATION. 

Where  the  things  which  form  the  object 
of  the  contract  are  separated  by  a  disjunct 
tlve,  then  the  obligation  Is  alternative.  A 
promise  to  deliver  a  certain  thing,  or  to  pay 
a  specified  sum  of  money,  Is  an  example  of 
this  kind  of  obligation.  Civ.  Ck>de  La.  1900, 
art  2066. 

ALTERNATIVE  WRIT, 

The  purpose  of  an  "alternative  writ  of 
mandamus"  Is  to  compel  persons  charged 
with  the  performance  of  a  public  duty  to 
perform  that  duty,  or  to  show  good  and  suf- 
ficient reasons  why  the  same  has  not  been 
performed.  Allee  v.  McCJoy,  86  Ati.  355,  859, 
2  Marv.  465. 

An  "alternative  writ  of  mandamus"  is 
employed  to  elicit  an  answer  showing  cause 
why  a  peremptory  writ  should  not  Issue.  It 
\a  essential  that  the  writ  be  served  on  the 
individuals  who  may  be  punished  If  the  com- 
mand is  not  obeyed.  Norwalk  &  S.  N.  Elec- 
tric Light  Ck).  V.  Ck)mmon  Council,  42  Ati.  82, 
85,  71  Conn.  381. 

An  "alternative  mandamus"  Is  In  the 
nature  of  an  order  to  show  cause.  It  does 
not  affect  a  substantial  right,  because  It  de- 
termines nothing  against  the  respondent  or 
in  favor  of  the  relator.  It  cannot  be  quash- 
ed or  set  aside  for  any  matter  Involving  the 


merits.  See  Code  Civ.  Proc  f  2075.  People 
ex  rel.  Ackerman  v.  Lumb,  6  App.  Dlv.  26k 
27,  89  N.  Y.  Supp.  514. 

ALTHOUGH. 

The  word  "although**  ImpUefl  ft  doubt; 
a  concession  of  something  not  positively  de- 
termined. There  is  nothing  In  the  negative 
terms,  "although  without  any  premeditated 
design  to  effect  the  death  of  any  particular 
Individual,"  which  should  exclude  from  the 
definition  of  murder  in  the  second  degree 
cases  of  constructive  malice  against  a  par- 
ticular Individual,  but  the  definition  should 
be  construed  in  the  same  manner  as  if  the 
words  were,  "although  without  premeditated 
design  to  effect  the  death  of  any  person." 
Hogan  V.  State,  36  Wis.  226^  244. 

ALUMINA. 

"Alumina,"  as  used  in  Tariff  Act  Oct  1, 
1890,  par.  9,  Includes  the  fine  powder  known 
as  "hydrate  of  alumina,"  and  manufactured 
from  the  crude  mineral  known  as  "bauxite." 
Irwin  V.  United  States  (U.  a)  67  Fed.  232. 
233,  14  C.  a  A.  38L 

ALUMUfOlTB  CAKE. 

"Aluminous  cake"  is  the  crude  bauxite 
simply  treated  with  acid.  It  contains  all 
the  undesirable  ingredients  of  bauxite, 
namely.  Iron,  silica,  and  titanic  add.  In  re 
Irwin  (U.  8.)  62  Fed.  150,  152. 

ALWAYS. 

Act  1857-68,  c.  44,  f  8,  requiring  all  rail- 
road companies  to  keep  the  engineer,  fire* 
man,  or  some  one  else  "always  on  the  look- 
out" ahead  when  the  train  Is  In  motion,  does 
not  require  that  the  railroad  company 
should  keep  somebody  on  the  locomotlTe 
throughout  the  entire  trip  "always  on  the 
lookout,"  but  It  Is  sufficient  If  the  precaution 
was  being  observed  when  the  accident  oc- 
curred. Louisville  &  N.  B.  Co.  T.  Stone,  54 
Tenn.  (7.Helsk.)  468,  471. 

AMALGAMATION. 

Of  corporations,  see,  also,  "Consolldat*- 
Consolidation." 

^^Amalgamation"  of  corporations  Is  used 
In  the  English  cases  In  the  sense  of  what  is 
usually  known  as  "merger"  In  this  country, 
meaning  the  absorption  of  one  corporation 
by  another,  so  that  the  absorbing  corpora- 
tion continues  In  existence,  and  dlfferB  from 
consolidation,  the  meaning  of  which  Is  lim- 
ited to  such  a  union  of  two  or  more  corpora- 
tions as  necessarily  result  In  the  creation  of 
a  third  new  corporation^  Adams  t.  Xasoo 
ft  M.  v.  B.  Ca  (Miss.)  24  Sa  200,  211. 
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AMBIGUITAS  LATENS. 

''An  amblgultas  latemi  Is  that  which 
seemeth  certain  and  without  ambiguity,  tor 
anjthing  that  appeareth  on  the  deed  or  In- 
strument, but  there  is  some  collateral  mat- 
ter out  of  the  deed  that  breedeth  ambigu- 
ity.** Garter  ▼.  Holman,  60  Mo.  498,  604 
{quoting  Bac.  Max.  26);  Aldrich  t.  Griffith, 
29  Atl.  376,  378,  66  Vt  390;  Putnam  t.  Bond, 
100  Mass.  68»  60,  1  Am.  Bep.  8& 

AMBIGUITAS  PATENS. 

An  "amblgultas  patens"  Is  that  which 
appears  to  be  ambiguous  upon  the  deed  or 
instrument  Hastings'  Estate,  16  N.  T.  St 
Rep.  420,  427;  Carter  T.  Holman»  60  Ma  498, 
604. 

AMBIGUITY. 

Bee  "Latent  Ambiguity'';    Tatent  Am- 
biguity." 

Ambiguity  "is  defined  as  duplicity^  in- 
distinctness, an  uncertainty  of  meaning  or 
expression  used  In  a  written  instrument" 
Nindle  t.  State  Banlc,  18  N.  W.  276,  13  Neb. 
245  (quoting  1  Bouv.  Law  Diet  117). 

Ambiguity  is  the  effect  of  words  that 
have  either  no  definite  sense,  or  at  most 
doubtful  ones.  BUmaker  y.  Bllmaker  (Pa.) 
4  Watts,  89,  9a 

"Ambiguity,"  as  used  In  reference  to  the 
rule  announced  by  Lord  Bacon  that  a  pat- 
ent "ambiguity"  cannot  be  explained  by  pa- 
rol erldence,  cannot  be  construed  in  Its 
broad  sense  of  doubtfulness,  uncertainty, 
and  double  meaning.  Whalen  v.  Stephens, 
61  N.  E.  921,  926,  193  111.  121  (citing  Fish  T. 
Hubbard's  Adm'rs,  21  Wend.  661;  Doyle  y. 
Teas,  6  IlL  [4  Scam.]  202). 

"Ambiguity"  signifies  the  quality  or 
state  of  l>eing  ambiguous;  doubtfulness  or 
uncertainty,  particularly  of  signification. 
Webster  so  defines  it  He  defines  "ambigu- 
ous" as  "doubtful  or  uncertain,"  "particu- 
larly In  respect  to  signification";  "equivo- 
cal"; "as,  an  ambiguous  course,  an  ambigu- 
ous expression";  giving  as  synonyms  "Inde- 
terminate," "doubtful,"  "uncertain,"  "unset- 
tled," "Indistinct,"  "equivocal";  and  hence 
where  a  complaint  Is  neither  doubtful,  un- 
certain, nor  equivocal  In  its  meaning,  and 
enough  appears  to  render  It  easy  of  appre- 
hension and  free  from  reasonable  doubt,  it 
Is  not  demusrable  on  the  ground  of  "am- 
biguity." Kraner  y.  Halsey,  22  Paa  1137, 
1138,  82  CaL  209. 

Ambiguity  is  an  uncertainty  of  meaning 
In  the  terms  of  a  written  Instrument 
There  are  two  kinds  of  ambiguity,  to  wit: 
A  latent  ambiguity,  where  the  writing  ap- 
pears on  the  faoe  of  It  certain  and  free  from 


ambiguity,  but  the  ambiguity  Is  Introduced 
by  evidence  of  the  something  extrinsic,  or  by 
some  collateral  matter  out  of  the  instrument; 
a  patent  ambiguity,  which  is  the  ambiguity 
apparent  on  the  face  of  the  Instrument  It- 
self.   Brown  y.  Gulce,  46  Miss.  299,  302. 

An  "ambiguity"  In  a  will  Is  not  that, 
which  may  be  made  doubtful  by  extrinsic 
proof  tending  to  show  an  Intention  differ- 
ent from  that  manifested  In  the  will,  but  it 
grows  out  of  the  difficulty  of  identifying  the 
person  whose  name  and  description  corre- 
spond with  the  terms  of  the  will.  Thus,  If 
a  testator  make  a  devise  to  "William,"  but 
there  are  two  persons  of  that  name,  there  is 
an  "ambiguity"  that  may  be  explained. 
Ward  V.  Bpsy,  26  Tenn.  (6  Humph.)  447. 

AMBIGUITT  tTPOH  THE  FACTUM. 

Ambiguity  upon  the  factum  "Is  an  am- 
biguity as  to  the  foundation  Itself  of  the  in- 
strument or  a  particular  part  of  it,  as 
whether  the  testator  meant  a  particular 
clause  to  be  part  of  the  Instrument,  or 
whether  It  was  Introduced  with  his  knowl- 
edge; whether  a  codicil  was  meant  to  re- 
publish a  former  or  subsequent  will;  or 
whether  the  residuary  clause,  or  any  other 
passage,  was  accidentally  omitted.  It  does 
not  mean  an  ambiguity  upon  the  construc- 
tion, as  whether  a  particular  clause  shall 
have  a  particular  effect"  Batherly  v.  Eath- 
erly,  41  Tenn.  (1  Cold.)  461«  466,  78  Am.  Dec. 
499. 

AMBIGlTOirS. 

In  a  demurrer  to  a  complaint  on  the 
ground  that  the  complaint  was  "ambiguous,** 
uncertain,  and  unintelligible,  the  term  "am- 
biguous" must  be  construed  tp  mean  "doubt- 
ful" or  "uncertain,"  particularly  In  respect 
to  signification,  "equivocal,"  as  an  ambigu- 
ous course,  an  ambiguous  expression;  such 
being  Webster's  definition  of  it,  being  syn- 
onymous with  Indeterminate,  Indefinite, 
doubtful,  uncertain,  unsettled,  Indistinct, 
equivocal;  and  hence.  If  the  complaint  can- 
not be  considered  as  either  doubtful,  uncer- 
tain, or  equivocal  in  Its  meaning,  It  is  not 
"ambiguous,"  and  the  demurrer  on  such 
ground  cannot  be  sustained.  Kraner  y,  Hal- 
sey, 22  Pac.  1137,  1138,  82  Cal.  209. 

AMBULANCE. 

An  ambulance  is  a  wheeled  vehicle,  used 
for  the  purpose  of  conveying  sick  or  wounded 
persons.  Kendall  v.  C^ty  of  Duluth,  66  N. 
W.  1150^  1161,  64  Minn.  295. 

AMBULATORY  WILL 

A  will  Is  said  to  be  ambulatory  until  the 
death  of  the  testator,  and  speaks  In  refer- 
ence to  that  time.    This  Is  true  as  to  its  le- 
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gal  effect  It  can  only  operate  upon  things 
as  they  then  exist.  Hattersley  v.  Bissett,  25 
Atl.  332,  833,  50  N.  J.  Bq.  (1  Dick.)  677.  . 

AMBUSH. 

'•The  noon  *ambnsh'  means  (1)  the  act 
of  taking  an  enemy  unexpectedly  from  a  con- 
cealed station;  (2)  a  concealed  station  where 
troops  or  enemies  lie  in  wait  to  attack  by 
surprise;  an  ambuscade;  <3)  troops  posted  in 
a  concealed  place  for  attacking  by  surprise. 
The  verb  *ambush'  means  to  lie  In  wait,  to 
surprise,  to  place  in  ambush,  and  hence  a 
shooting  from  ambush  will  not  justify  a  con- 
viction under  a  statute  relating  to  homicide 
by  parties  in  disguise."  Dale  County  t*  Gun- 
ter,  46  Ala.  118,  142. 

AMENABLE. 

"Amenable"  is  to  be  liable  to  answer, 
responsible,  answerable,  liable  to  be  called  to 
account  The  word  Is  of  similar  import  to 
that  of  the  word  "obedient,"  and  therefore  a 
recognizance  conditioned  that  the  principal 
obligor  render  himself  obedient  to  the  orders 
and  process  of  the  court  is  a  sufficient  com- 
pliance with  Crlm.  Code,  $  77,  requiring  such 
bonds  to  be  conditioned  to  answer  such 
charge,  and  at  all  times  render  the  obligor 
amenable  to  the  orders  and  process  of  the 
court  Miller  v.  Commonwealth,  62  Ky.  (1 
Duv.)  14,  17. 

AMEND-AMENDMENT. 

The  word  "amend"  came  Into  our  lan- 
guage from  the  French  "amender,"  the  root 
or  parent  word  being  "menda,"  signifying  a 
fault  and  In  Its  comprehensive  sense  mean- 
ing to  better,  and  it  is  sometimes  defined  as 
meaning  "to  make  better,"  or  to  change  from 
bad  for  the  better,  and  "amend"  Is  defined  by 
Webster  as  meaning  to  change  In  any  way 
for  the  better  by  substituting  something  else 
in  the  place  of  what  Is  being  removed.  As  a 
law' term  it  means  the  espying  out  of  some 
error  in  the  proceedings  and  the  correcting 
of  It  before  judgment,  and  after  If  the  error 
be  not  in  the  giving  of  the  Judgment.  Dia- 
mond V.  Willlamsburgh  Ins.  Co.,  4  Daly,  4d4, 
500. 

To  "amend"  a  thing,  as  defined  by  Web- 
ster, Is  to  change  it  In  any  way  for  the  bet- 
ter; to  remove  what  Is  erroneous,  superflu- 
ous, faulty,  and  the  like;  to  supply  deficien- 
cies; to  substitute  something  in  place  of  what 
Is  removed.  The  word  Is  synonymous  with 
"correct"  "reform,"  "rectify."  An  amend- 
ment therefore,  Is  a  change  or  alteration  for 
the  better;  a  correction  of  faults  or  errors; 
an  Improvement,  a  reformation,  an  emenda- 
tion. It  necessarily  Implies  something  upon 
which  the  correction,  alteration,  Improve- 
ment, or  reformation  can  operate;    some- 


thing to  be  reformed,  corrected,  rectified,  al- 
tered, or  improved.  In  other  words,  that 
which  Is  proposed  as  an  amendment  must  be 
germane  to  or  relate  to  the  thing  to  be 
amended.  In  re  Pennsylvania  Tel.  Co.  (Pa.) 
2  Chest  Co.  Rep.  129,  131. 

The  term  "amendment"  implies  such  an 
addition  or  change  within  the  lines  of  the 
original  Instrument  as  will  effect  an  Improye- 
ment  or  better  carry  out  the  purposes  fot 
which  It. was  framed.  Llvermore  v.  Walte, 
36  Pac.  424^  426,  102  CaL  113,  25  U  B.  A.  312. 

Bill  or  law. 

It  Is  said  In  Cushing's  Law  of  Legislative 
Assemblies,  §  1302,  that  the  term  "amend- 
ment" is  used  to  denote  any  alteration  which 
may  be  proposed  or  adopted;  that  according 
to  the  etymology  of  the  word  it  might  be  sup- 
posed that  nothing  could  be  an  "amendment" 
that  did  not  Improve  the  proposition ;  but  this 
does  not  convey  a  correct  Idea  of  what  is 
meant  In  legislation  by  this  term.  A  propo- 
sition may  be  amended  by  an  alteration 
which  entirely  defeats  the  purpose  of  the 
mover,  or  It  may  be  turned  Into  a  motion  of 
a  different  kind.  The  house  is  not  obliged 
to  consider  a  proposition  which  is  moved  and 
seconded,  but  it  is  within  its  power  to  sub- 
stitute a  different  proposition,  and  this  may 
be  done  by  means  of  an  amendment  Thia 
appears  to  have  been  the  established  law  of 
parliamentary  usage  In  England,  and  though 
It  appears  to  have  been  modified  at  an  early 
date  In  our  legislative  law.  In  some  respects, 
we  find  that  It  has  only  been  restricted  to 
changes  bringing  In  a  subject  different  from 
the  original.  And  where  a  bill  was  Intro- 
duced In  a  state  senate,  and  regularly  passed, 
and  referred  to  the  house,  where  upon  its 
second  reading  a  substitute  was  Introduced 
and  regularly  passed,  and  forwarded  to  the 
senate,  It  was  but  an  amendment  of  the 
original  bill.  Brake  y.  Calllson  (U.  S.)  122 
Fed.  722,  724. 

Amendments  may  be  made  so  as  to  to- 
tally alter  the  nature  of  the  proposition,  and 
it  Is  a  way  of  getting  rid  of  the  proposition 
by  making  It  bear  a  sense  different  from 
what  It  was  Intended  by  the  movers,  so  that 
they  vote  against  It  themselves.  2  Hats,  79; 
4,  82,  84.  A  new  bill  may  be  engrafted  by 
way  of  amendment  on  the  words  "Be  It  en- 
acted," etc.  De  Hay  v.  Berkeley  County 
Com'rs,  44  S.  E.  790.  795,  66  S.  a  229;  1  Grey, 
190,  192. 

In  State  r.  Wright,  14  Or.  865.  370,  12 
Pac.  708.  it  Is  said  that  In  legislation  an 
amendment  means  an  alteration  in  the  draft 
of  a  bin  proposed  or  In  a  law  already  passed. 
Where,  however,  an  act  Is  complete  and  per- 
fect In  Itself  and  not  amendatory  or  revisory 
in  Its  character,  though  such  law  by  implica- 
tion amends  other  statutes  on  the  same  sub- 
ject it  Is  not  an  amendment  Warren  T. 
Crosby,  34  Pac.  661,  662,  24  Or.  558. 
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"Amendment,"  as  used  In  Const  art.  4,  S 
82.  requiring  that,  when  an  act  Is  amended, 
the  act  or  section  amended  shall  be  set  forth 
at  full  length,  m^ans  a  change  in  some  of  the 
provisions  of  an  act,  and  does  not  include 
additional  provisions  not  affecting  existing 
ones.  Sheridan  v.  City  of  Salem,  12  Pac. 
925,  928,  14  Or.  328. 

A  law  is  "amended"  when  it  is  in  whole 
or  in  part  permitted  to  remain,  and  some- 
thing is  added  to  or  taken  from  it,  or  it  is  in 
some  way  changed  or  altered  to  make  it 
more  complete  or  perfect,  or  to  fit  it  the  bet- 
ter to  accomplish  the  object  or  purpose  for 
which  it  was  made,  or  some  other  object  or 
purpose.  Falconer  v.  Robinson,  46  Ala.  340, 
348. 

Cliarter. 

Under  a  charter  of  a  theological  Institute 
reserving  to  the  Legislature  the  power  to 
alter  or  amend  the  charter,  the  Legislature 
cannot  increase  the  number  of  trustees,  nor 
add  other  parties  and  invest  them  with  the 
same  privileges  and  franchises  conferred  on 
the  original  parties.  Sage  v.  Dillard,  64  Ky. 
(15  B.  Mon.)  340,  358. 

Const  art  11,  §  8,  providing  that  a  city 
charter  can  be  "amended"  only  on  the  vote  of 
electors  of  the  city  and  the  approval  of  the 
Legislature,  does  not  apply  to  a  change  In 
the  salary  of  the  chief  of  police,  under  article 
3,  §  1,  of  the  charter  of  the  city  of  San  Die- 
go, providing  that  the  common  council  in  the 
month  of  January,  1891,  and  every  four  years 
thereafter,  shall  readjust  and  fix  a  new 
amount  of  all  official  salaries.  Coyne  v.  Ren- 
nie,  82  Pac.  578,  97  Cal.  590. 

In  respect  to  the  amendment  of  a  charter 
of  a  corporation,  the  amendment  must  relate 
to  the  charter  as  originally  granted,  and  if  it 
does  not  correct,  improve,  reform,  rectify,  or 
alter  something  in  the  original  charter,  it  is 
not,  properly  speaking,  an  amendment  to 
that  charter.  In  re  Pennsylvania  Tel.  Co. 
(Pa.)  2  Chest  Co.  Rep.  129,  181. 

CUmstftutlon* 

Const,  art  14,  f  1,  provides  that  proposi- 
tions for  the  amendment  of  the  Constitution 
shall  be  submitted  to  the  electors  for  their 
approval  or  rejection,  and  that,  if  a  major- 
ity of  the  electors  voting  on  said  amend- 
ments at  said  election  shall  adopt  the  amend- 
ments, the  same  shall  become  a  part  of  the 
(Constitution.  Held,  that  the  use  of  the  word 
"amendments"  does  not  mean  that  no  single 
amendment  submitted  with  others  can  be 
'  adopted  unless  all  are,  but  that  every  amend- 
ment submitted  stands  upon  its  own  merits, 
and  that,  if  a  majority  of  those  voting  upon 
it  vote  in  the  affirmative,  it  becomes  a  part 
of  the  Ck>nBtitutlon.  Prohibitory  Amend- 
ment Cases,  24  Kan.  700,  722. 
1WDS.&P.--24 


Hiehway. 

Under  a  city  charter  authorizing  the 
council  to  alter  and  amend  all  streets,  the 
council  has  the  right  to  change  the  grade  of  a 
street  Waddell  v.  City  of  New  York,  8  Barb. 
95,97. 

"Amend,"  as  used  in  St  1786,  c.  81,  S  1, 
providing  that  all  highways  within  any  town 
shall  be  amended  from  time  to  time,  so  that 
the  same  may  be  safe,  and  convenient  for 
travelers,  with  their  horses,  teams,  carts, 
carriages,  etc.,  means  any  alteration  or  im- 
provement which  would  tend  to  make  the 
road  or  highway  better,  and  hence  would  in- 
clude the  cutting  down  of  a  sharp  hill,  and 
carrying  the  materials  to  the  foot  so  as  to 
reduce  the  grade.  Callender  v.  Marsh,  18 
Mass.  (1  Pick.)  418,  429. 

Fleadinff. 

Amendment  Is  the  correction  of  any  error 
in  a  pleading.  Hardin  v.  Boyd,  5  Sup.  Ct 
771,  773,  113  U.  S.  756,  28  L.  Ed.  1141;  Shroy- 
er.  V.  Pittenger,  67  N.  B.  475,  477,  31  Ind.  App. 
158  (citing  Anderson,  Law  Diet;  Black,  Law 
Diet;  BurrUl,  Law  Diet). 

A  pleading  is  "amended**  when  a  correc- 
tion of  its  faults  has  been  made — when  its 
defects  have  been  cured — whether  that 
change  has  been  brought  about  by  the  action 
of  the  court  in  striking  out  and  lopping  off 
improper,  irrelevant,  and  unnecessary  mat- 
ter contained  therein,  or  whether  a  new 
frame  of  words  has  been  filed  embodying  the 
good  of  the  original  with  the  improper,  irrel- 
evant and  unnecessary  matter  left  out  in 
obedience  to  the  view  of  the  court  expressed 
in  sustaining  the  motion  to  strike  out.  Len- 
nox V.  Vandalia  Coal  Co.,  59  S.  W.  242,  240, 
158  Mo.  473. 

"Amendment"  means  to  add  something 
to  or  withdraw  something  from  that  which 
has  been  previously  pleaded,  so  as  to  perfect 
that  which  might  be  deficient  or  correct  that 
which  might  have  been  incorrectly  stated  by 
the  party  making  the  amendment.  Supreme 
Tent  Knights  of  Maccabees  v.  Cox,  60  S.  W. 
971,  978.  25  Tex.  Civ.  App.  366. 

"Amendment  of  a  pleading  implies  an  im- 
provement of  it,  the  making  the  pleading  bet- 
ter as  a  pleading,  the  making  good  that  which 
before  was  defective  in  its  form  of  state- 
ment, or  in  making  better  the  issues  present- 
ed between  the  same  parties.  A  change  or 
alteration  of  parties  in  this  sense  does  not 
amend  the  pleading.  A  mere  alteration  of 
names  cannot  make  the  pleading  better;  it 
may  make  it  worse.  The  difference  between 
an  alteration  of  the  parties  and  an  amend- 
ment of  the  pleading  is  palpable,  and,  though 
both  are  Included  under  the  general  term 
'amendments,'  the  former  is  an  amendment 
of  process  or  of  a  proceeding,  which  is  ex- 
clusively in  the  court    The  power  to  per- 
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form  the  latter  li  permitted  In  certain  cases 
to  be  exercised  by  a  referee,  and  may  also 
and  in  proper  cases  be  exercised  by  tbe 
court"  Billings  v.  Baker,  6  Abb.  Prac  213, 
f!16. 

Tb  ''amend"  is,  as  the  term  implies,  to 
free  from  error  or  deficiency;  to  cure  an  er- 
ror; to  supply  a  deficiency.  Thus,  where  com- 
plainant sought  Injunctive  relief,  with  dam- 
ages as  an  Incident  thereof,  and  failed  to  al- 
lege that  the  injunction  was  sought  for  con- 
tinuing trespass,  an  application  to  Insert 
such  allegation  is  simply  to  supply  a  de- 
ficiency, and  constitutes  an  amendment 
Weill  V.  Metropolitan  Ry.  Co.,  24  Civ.  Proc. 
R.  85,  87,  30  N.  Y.  Supp.  833,  834. 

An  amendment  is  the  correction  of  some 
error  or  mistake  in  a  pleading  already  be- 
fore the  court  and  there  must  therefore  be 
something  to  amend  by;  whereas  the  inser- 
tion of  facts  constituting  a  new  cause  of 
action  or  defense  wbuld  be  a  substituted 
pleading,  and  not  an  amendment  of  an  ex- 
isting pleading.  Woodruff  y.  Dickie,  28  K. 
y.  Super.  Ct  (6  Rob.)  610,  622. 

An  "amendment"  is  a  correction  of  some 
error  or  mistake  in  a  pleading  or  before  the 
court  &i2d  there  must  therefore  be  something 
to  amend.  A  plaintiff  cannot  abandon  his 
original  cause  of  action  and  substitute  an 
entirely  new  cause  of  action  in  his  complaint 
A  complaint  for  a  breach  of  covenant  of 
warranty  contained  in  defendant's  deed  can- 
not be  amended  so  as  to  state  a  caude  of 
action  in  the  nature  of  a  fraud  and  deceit 
on  the  part  of  defendant  Givena  v.  Wheel- 
er, 6  Ck>lo.  149,  151. 

Under  the  Code  the  verification  is  no  part 
of  a  complaint  and,  where  an  unverified 
complaint  was  served,  a  subsequent  service, 
after  answer,  of  the  same  complaint  with 
a  verification  attached  thereto,  was  not  an 
amendment  of  the  complaint  and  does  not 
require  an  answer.  George  v.  McAvoy,  6 
How.  Prac.  200. 

The  withdrawal  of  a  pleading  or  answer 
because  it  does  not  set  up  a  defense  which 
the  defendant  has,  and  putting  in  its  stead 
a  pleading  or  answer  which  does  set  up  such 
defense,  is  a  change  for  the  better,  and 
therefore  constituted  an  amendment  as  de- 
fined by  the  lexicographers.  Diamond  v. 
Williamsburgh  Ins.  Co.,  4  Daly,  494,  500. 

An  "amended  complaint"  supersedes  the 
original  complaint  but  is  not  the  beginning 
of  a  new  action,  and  does  not  create  a  new 
jurisdiction;  nor  is  an  appearance  necessary 
to  an  amended  complaint.  Flanagan  v. 
Reitemler,  59  N.  E.  389,  393,  26  Ind.  App. 
243. 

As  a  general  rule,  the  very  purpose  of 
an  "amended  declaration"  is  to  state,  in  a 
more  accurate  and  legal  manner  than  had 
been  previously  stated,  the  cause  of  action 


for  which  tbe  suit  was  brought  Filing  an 
amended  declaration  cannot  be  construed 
to  be  the  commencement  of  the  suit  within 
the  meaning  of  the  limitation  of  the  stat- 
utes. Chicago  City  Ry.  Co.  v.  Hackendahl, 
58  N.  B.  930,  932,  188  lU.  300. 

An  "amended  demurrer^  is  one  which 
adds  to  or  supplements  a  demurrer  already 
filed  in  the  cause,  but  which  does  not  add 
entirely  new  matter  or  arrest  the  progress 
of  the  case.  Lundbeck  v.  Pilmalr,  43  N.  W. 
271,  78  Iowa.  434. 

A  petition  containing  merely  a  state- 
ment of  transactions  constituting  his  cause 
of  action  arising  before  the  bringing  of  tbe 
suit  is  technically  an  "amended  petition," 
and  it  was  incorrect  to  designate  it  as  "sup- 
plemental petition,"  since  it  pleaded  no  new 
facts  accruing  after  the  filing  of  his  original 
petition.  Scroggin  v.  Johnston,  64  N.  W. 
236,  238,  45  Neb.  714. 

AMENDATOBT  X.AW. 

An  amendatory  law  is  a  statute  tor  the 
amendment  not  of  what  might  have  been 
enacted  under  the  title  of  the  original  stat- 
ufe,  but  what  was  enacted;  not  of  what  tbe 
original  law  might  have  been,  but  what  it 
was;  and  hence  the  sufiSclency  of  the  title 
of  an  act  merely  declared  to  be  amendatory 
of  a  prior  law,  to  justify  the  legislation  which 
may  be  enacted  under  it  depends  not  alone 
on  the  fact  that  the  title  of  the  original 
statute  was  so  comprehensive  that  the  leg- 
islation in  question  might  have  been  prop- 
erly enacted  in  such  law,  but  also  upon  the 
nature  and  extent  of  the  prior  enactment  to 
amend  which  is  the  declared  purpose  or  sub- 
ject of  the  latter  act  State  y.  Smith,  28 
N.  W.  241,  244,  35  Minn.  257. 

AMENDMENT  OF  FORM. 

An  "amendment  of  form,**  as  used  in 
pleading,  Is  one  which  is  merely  formal,  as 
to  correct  a  clerical  error,  the  name  of  the 
court  or  party,  and  which  does  not  consist 
of  a  material  allegation  necessary  to  the 
plaintiff's  recovery.  Barber  r.  Briscoe,  19 
Pac.  589,  590,  8  Mont  214. 

AMENDMENT  OF  SUBSTANCE. 

An  "amendment  of  substance,"  in  plead- 
ing, is  one  which  consists  of  a  material  al- 
legation which  has  been  left  out  of  the 
original  complaint  or  which  sets  forth  an 
allegation  of  a  material  fact  proof  of  which 
is  necessary  to  enable  the  plalntiflP  to  re- 
cover. Barber  v.  Briscoe,  19  Pac  58d,  590, 
8  Mont  214. 

AMENITY. 

An  "amenity^  consista  in  restraining  the 
owner  from  doing  that  with  and  on  hia 
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propertj  which,  but  for  the  grant  or  covenant, 
he  might  lawfully  have  done,  and  is  some- 
times called  a  "negative  easement,"  as  dis- 
tinguished from  that  class  of  easements 
which  compels  the  owner  to  suffer  something 
to  be  done  on  his  property  by  another.  Equi- 
table life  Assut.  Soc  Y.  Brennan,  24  N.  Y. 
Supp.  784,  788. 

AMERCEMENT. 

"Amercement"  was  the  practice  which 
obtained  at  the  common  law  of  compelling 
the  plaintiff  who  made  a  false  clamor,  and 
either  failed  to  try  his  case,  or,  trying  it, 
failed  to  sustain  it,  to  pay  a  fine  which  went 
to  the  King  as  a  penalty  for  the  ground- 
less invasion  of  a  court  of  justice.  Good- 
year V.  Sawyer  (U.  S.)  17  Fed.  2,  9. 

"Amercement"  Is  a  pecuniary  penalty, 
tn  the  nature  of  a  fine.  Imposed  on  a  person 
for  some  fault  or  misconduct,  he  being  "in 
mercy"  for  his  offense.  The  term  Is  gen- 
erally used  with  reference  to  a  penalty  Im- 
posed on  a  sheriff  or  other  executive  officer 
for  failure  to  comply  with  a  duty  of  his 
office,  and  Is  assessed  against  the  delinquent 
or  imposed  arbitrarily  by  the  court  at  Its 
discretion.  The  difference  between  "amerce- 
ment" and  'lOnes"  is  that  the  latter  are  cer- 
tain and  are  created  by  statute,  and  can  only 
be  Imposed  by  courts  of  record,  while  the 
former  are  arbitrarily  Imposed,  and  may  be 
imposed  by  courts  not  of  record.  Stansbury 
V.  Patent  Cloth  Mfg.  Co.,  5  N.  J.  Law  (2 
Southard)  433,  441. 

An  "amercement"  Is  a  penalty,  and  Is 
for  a  fixed  sum,  without  regard  to  the  little 
or  much  of  the  plaintifTs  damage.  Thomp- 
son V.  Berry,  65  N.  C.  484,  485. 

An  "amercement"  is  a  penalty,  and 
ought  not  to  be  enforced  by  a  court  of  jus- 
tice at  the  Instance  of  a  party  who  has  not 
performed  precedent  duties  required  of  him 
by  the  law.  Taylor  y.  Bhyne,  65  N.  C.  530, 
532. 

A  judgment  of  amercement  on  due  no- 
tice Is  when  the  officer  Is  sued  upon  his 
bond,  conclusive  against  the  officer,  but  only 
prima  fade  against  the  sureties.  Fire  Ass'n 
of  Philadelphia  v.  Ruby,  49  Neb.  584,  588. 
68  N.  W.  939  (citing  Graves  v.  Bulkley,  25 
Kan.  249,  37  Am.  Rep.  249,  where  many 
authorltieB  are  clted)« 

AMERICAN. 

"American,**  as  used  In  a  devise  to  be 
used  by  trustees  for  the  benefit  of  worthy, 
deserving,  poor,  white  "American"  Protes- 
tants, means  all  descendants  of  Europeans 
bom  In  America,  especially  the  Inhabitants 
of  the  United  States.  Beardsley  v.  Select- 
men of  Bridgeport,  3  Atl.  557,  559,  53  Conn. 
489,  55  Am.  B^.  152. 
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The  "American  clause"  in  a  marine  In- 
surance policy  Is  a  clause  providing  that, 
if  the  Insured  shall  have  made  any  other 
insurances  on  the  premises  aforesaid  prior 
in  date  to  this  policy,  then  such  company 
shall  be  answerable  only  for  so  much  as 
the  amount  of  such  prior  insurance  may  be 
deficient  towards  fully  covering  the  prem- 
ises hereby  assured,  and  that  the  company 
shall  return  the  premium  on  so  much  of  the 
sum  by  them  assured  as  they  shall  by  such 
prior  assurance  be  exonerated  from,  and 
that.  In  case  of  any  insurance  on  such  prem- 
ises subsequent  In  date  to  this  policy,  the 
company  shall  nevertheless  be  answerable 
for  the  full  extent  of  the  sum  by  them  sub- 
scribed hereto,  without  the  right  to  claim 
contribution  from  such  subsequent  assurers, 
and  shall  accordingly  be  entitled  to  retaiii 
the  premium  by  them  received,  in  the  sanib 
manner  as  If  no  subsequent  assurance  had 
been  made.  American  Ins.  Co.  v.  Griswold, 
14  Wend.  399,  499. 

The  term  "American  clause"  In  the  law 
of  Insurance  Is  used  to  designate  a  condi- 
tion in  the  policy  that.  If  the  assured  shall 
have  made  any  other  assurance  upon  the 
premises  aforesaid  prior  In  day  of  date  to 
the  policy  in  question,  then  the  said  assurer 
shall  be  answerable  only  for  so  much  as 
the  amount  of  such  prior  assurance  may  be 
deficient  to  fully  cover  the  premises  as- 
sured. Corporation  of  London  Assurance  v. 
Patterson,  32  S.  B.  650,  655,  106  Ga.  588. 

AMERICAN  BOCTRINE. 

The  "American  doctrine,"  as  commonly 
called,  or  the  trust-fund  doctrine,  is  that  the 
capital  of  a  corporation  Is  a  trust  fund  for 
the  payment  of  its  debts.  Hospes  v.  North- 
western Mfg.  &  Car  Co.,  50  N.  W.  1117, 
1119,  48  Minn.  174,  192,  15  L.  R.  A.  470,  81 
Am.  St  Rep.  637. 

AMERICAN  FISHERY. 

A  corporation  consisting  of  American 
citizens  fitted  out  a  registered  American 
vessel,  which  was  manned  with  an  American 
crew,  and  engaged  in  the  business  of  catch- 
ing turtles  In  Central  American  watera,  and 
canning  them  aboard  the  vessel.  Held,  that 
this  constituted  an  American  fishery,  within 
the  meaning  of  Tariff  Act  Aug.  27,  1894,  c 
349,  §  2,  Free  List,  par.  568,  28  Stat.  542, 
which  exempts  from  duty  "all  fish  and  other 
products"  of  "American  fisheries,"  and  that 
the  canned  turtle  meat  is  free  of  duty  as  the 
product  of  such  fishery.  Downing  v.  United 
States  (U.  S.)  124  Fed.  107,  108. 

AMERICAN  HOP  AI.E. 


American  hop  ale,  as  sold  In  Kansas,  Is 
an  imitation  of  lager  beer,  made  of  malted 
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grain,  hops,  and  water,  slightly  fermented, 
and  contains  a  very  slight  percentage  of 
alcohol.  City  of  Lincoln  Center  v.  Linker, 
53  Pac  787,  788,  7  Kan.  App.  282. 

AMEBICAH  SHIP. 

A  ship  engaged  in  a  whaling  voyage 
wlth'out  having  surrendered  her  register  or 
taken  out  an  enrollment  and  license  is  not 
an  ''American  ship  or  vessel"  within  the 
purview  of  Act  1835,  c.  40,  providing  that 
if  any  one  or  more  of  the  crew  of  an  Amer- 
ican ship  or  vessel,  etc.,  shall  endeavor  to 
make  a  revolt,  etc.,  he  and  they  shall,  on 
convictioB,  be  punished,  etc  United  States 
7,  Rogers  (U.  S.)  27  Fed.  Cas.  89a 

AMEBIGANS. 

A  treaty  with  a  foreign  nation  provided 
that  American  consuls  should  have  juris- 
diction of  offenses  committed  by  Americans. 
The  statute  enacted  to  carry  the  treaty  into 
effect  provided  that  the  consuls  should  have 
Jurisdiction  over  crimes  of  the  citizens  of 
the  United  States.  Held,  that  the  t^m 
"Americans,"  when  construed  in  connection 
with  the  term  "citizens  of  the  United  States," 
Included  "all  who  are  Citizens,  and  all  who, 
though  not  strictly  citizens,  are  by  their 
service  equally  entitled  to  the  care  and  pro- 
tection of  the  government."  A  citizen  of  a 
foreign  country  who  enlists  on  an  American 
vessel  is  included  within  the  term.  Ross  v. 
Mclntyre,  11  Sup.  Ct  897,  904.  140  U.  S.  453, 
35  L.  Ed.  581. 

AMICABLE  ACTION. 

Amicable  action,  "In  the  sense  In  which 
these  words  are  used  in  courts  of  Justice, 
presuppose  that  there  Is  a  real  dispute  be- 
tween the  parties  concerning  s*ome  matter 
of  right  And  in  a  case  of  that  kind  It 
sometimes  happens  that,  for  the  purpose  of 
obtaining  a  decision  of  the  controversy  with- 
out Incurring  needless  expense  and  trouble, 
they  agree  to  conduct  the  suit  in  an  amicable 
manner;  that  Is  to  say,  that  they  will  not 
embarrass  each  other  with  unnecessary 
forms  and  technicalities,  and  will  mutually 
admit  facts  which  they  know  to  be  true 
without  requiring  proof,  and  will  bring  the 
point  in  dispute  before  the  court  for  decision 
without  subjecting  each  other  to  unnecessary 
expense  or  delay.  But  there  must  be  an 
actual  controversy  and  adverse  interests. 
The  amity  consists  in  the  manner  in  which 
it  is  brought  to  issue  before  the  court.  And 
such  amicable  actions,  so  far  from  being  op- 
posed or  censured,  are  always  approved  and 
encouraged,  because  they  facilitate  greatly 
the  administration  of  Justice  between  the 
parties."  Lord  v.  Veazie,  49  U.  S.  (8  How.) 
251,  255.  12  L.  Ed.  1067. 

The  words  "arbitration"  and  "amicable 
law  suit"  are  not  convertible  terms;  the  for- 


mer carries  with  It  the  Idea  of  settlement  hy 
disinterested  third  parties,  and  the  latter  by 
a  friendly  submission  of  the  points  In  dis- 
pute to  a  Judicial  tribunal,  to  be  determined 
in  accordance  with  the  terms  of  law.  Thomp- 
son V.  Moulton,  20  La.  Ann,  535,  537. 

AMICUS  CURI/E. 

"Amicus  curiae,"  in  Its  ordinary  use,  Im- 
plies the  friendly  Intervention  of  counsel  to 
remind  the  court  of  some  matter  of  law  whicli 
has  escaped  its  notice,  and  In  regard  to  which 
It  appears  to  be  In  danger  of  going  wrong. 
It  is  not  ordinarily  the  function  of  the  "ami- 
cus curiae"  to  take  upon  himself  the  man- 
agement of  a  cause.  Taft  y.  Northern 
Transp.  Co.,  56  N.  H.  414,  416. 

An  "amicus  curiae"  is  a  bystander  who, 
when  a  Judge  is  doubtful  or  mistaken  In  a 
matter  of  law,  may  Inform  the  court  He  la 
heard  only  by  leave  and  for  the  assistance  of 
the  court  on  a  case  already  before  It  He  baa 
no  control  over  the  suit,  and  no  right  to  insti- 
tute proceedings  thereon,  or  to  bring  the 
case  from  one  court  to  another  by  appeal  or 
writ  of  error.  Birmingham  Loan  &  Auc- 
tion Go.  V.  First  National  Bank,  13  South. 
945,  946,  100  Ala.  249,  46  Am.  St  Rep.  45. 

An  amicus  curiae  Is  heard  only  by  the 
leave  and  for  the  assistance  of  the  court, 
and  upon  a  case  already  before  It  He  baa 
no  control  over  the  suit,  and  no  right  to  in- 
stitute any  proceedings  therein,  or  to  bring 
the  case  from  one  court  to  another  by  excep- 
tions, appeal,  or  writ  of  error.  In  re  Colum- 
bia Real  Estate  Co.  (U.  S.)  101  Fed.  965, 
970  (citing  Martin  y.  Tapley»  119  Mass.  116^ 
120). 

AMITY. 

The  word  "amity"  Is  not  a  technical 
word.  It  is  a  word  of  common  use,  and  when 
found  in  a  statute  must  be  given  its  ordinary 
meaning,  unless  there  be  something  in  the 
context  which  compels  a  narrower  or  differ- 
ent scope.  Webster  defines  It  as  friendship, 
in  a  general  sense,  between  individuals,  soci- 
eties, or  nations.  The  question  whether  an 
Indian  tribe,  some  of  whose  members  have 
committed  depredations  upon  the  property  of 
persons  subject  to  the  authority  of  the  Unit- 
ed States,  was  In  amity  with  the  United 
States,  within  the  meaning  of  Act  Cong. 
March  3,  1891,  c.  538,  26  Stat  851  [U.  S. 
Comp.  St  1901,  p.  758],  so  as  to  entitle  the 
claimants  to  a  Judgment  against  the  United 
States  and  the  tribe  for  the  value  of  the 
property,  is  a  question  of  fact  depending  upon 
whether  the  tribe  was  In  the  relation  of  ac- 
tual peace  with  the  United  States,  and  not 
upon  whether  there  was  a  subsisting  treaty 
between  It  and  the  United  States  which  had 
never  been  formally  abrogated  by  a  declara- 
tion of  war  by  either  party.    Marks  v.  United 
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8tateft,  16  Sup.  Gt  476,  478^  161  V.  tL  297, 
40  L.  Ed.  706. 

AMNESTY. 

"Ad  amnesty  is  an  act  of  oblivion  or 
forgetful ness.  It  Is  an  act  of  sovereign  mer- 
cy and  grace,  flowing  from  tbe  appropriate 
organ  of  the  government"  Ex  parte  Law, 
35  Ga.  285,  296. 

"Amnesty"  is  a  sovereign  act  of  pardon 
and  oblivion  for  past  acts,  granted  by  a  gov- 
ernnxent  to  a  person  who  has  been  guilty  of 
crime  or  political  offenses,  such  as  treason, 
seditloD,  and  rebellion.  Tbe  term  properly 
belongs  to  international  law,  and  is  applied 
to  rebellions  which  by  their  magnitude  are 
brought  within  the  rules  of  international  law, 
and  lias  no  technical  meaning  in  the  common 
law,  where  it  is  merely  the  synonym  of  "ob- 
livion"- and  "pardon."  Knote  v.  United 
States,  10  Ct.  Gl.  S97,  407. 

"Amnesty**  is  defined  to  be  the  act  of 
the  sovereign  power  granting  oblivion  or  a 
general  pardon  for  a  past  offense.  It  is 
rarely  exercised  in  behalf  of  single  indi- 
viduals, but  usually  exerted  in  favor  of  cer- 
tain classes  of  persons  who  are  subject  to 
trial  but  have  not  yet  been  convicted.  Brown 
V.  Walker,  16  Sup.  Gt  644,  648,  161  U.  8.  591, 
40  L.  Ed.  819. 

Pardon  distiai^slied. 

The  word  "amnesty"  is  defined  thus. 
An  act  of  oblivion  of  past  offenses,  granted 
by  the  government  to  those  who  have  been 
guilty  of  any  neglect  or  crime,  usually  upon 
condition  that  they  return  to  their  duty 
within  a  certain  period.  A  "pardon"  re- 
lieves an  offender  from  the  consequences  of 
an  offense  of  which  he  has  been  convicted, 
while  "anmesty"  obliterates  offense  before 
conviction,  and  in  such  case  he  stands  before 
the  law  precisely  as  though  he  had  committed 
no  offense;  and  while  the  word  "pardon"  was 
used  by  the  President  in  the  crime  of  am- 
nesty to  a  person  who  had  been  guilty  of 
polygamy,  but  had  abandoned  those  practices, 
nevertheless  the  instrument  has  the  effect  of 
an  amnesty.  United  States  v.  Bassett,  13 
Pac.  237,  239.  5  Utah,  131. 

"Amnesty"  is  included  within  the  word 
"pardon,"  which  is  generic,  and  Includes 
every  character  of  pardon.  Da  vies  v.  Mc- 
Keeby.  5  Nev.  369.  373. 

"Amnesty"  and  "pardon"  are  not  pre- 
cisely the  same.  Pardon  is  granted  to  oiie 
who  is  certainly  guilty,  sometimes  before, 
but  usually  after,  conviction.  Gourts  take 
no  notice  of  it  unless  pleaded  or  claimed  by 
tbe  person  pardoned,  and  it  is  usually  grant- 
ed by  the  crown  or  by  the  executive;  but 
"amnesty"  is  to  those  who  may  be  guilty, 
and  Is  usually  granted  by  Parliament  or  the 
Legislature,  and  to  whole  classes  before  trial. 


"Amnesty"  is  the  abolition  or  oblivion  of  the 
offense;  "pardon"  is  its  forgiveness.  State 
V.  Blalock,  61  N.  G.  242,  247.  See,  also.  Ex 
parte  Law,  35  G  a.  285,  296;  State  ex  rel. 
Anheuser-Busch  Brewing  Ass'n  v.  Eby,  71 
S.  W.  52,  61,  170  Mo.  497. 

"Amnesty,"  as  used  in  the  President's 
proclamation  of  December  25,  1868,  extend- 
ing unconditionally  and  without  reservation 
a  full  pardon  and  "amnesty"  for  the  offense 
of  treason  against  the  United  States,  or  of 
giving  aid  and  comfort  to  their  enemies,  to 
all  persons  who  had  directly  or  indirectly  par- 
ticipated in  the  Rebellion,  in  consideration  of 
all  rights,  privileges,  and  immunities  under 
the  Gonstitution,  and  the  rights  held  in  pur- 
suance thereof,  is  synonymous  with  "par- 
don," and  confers  no  greater  benefits  upon 
the  persons  included  within  the  meaning  of 
the  proclamation  than  if  the  term  "pardon" 
alone  had  been  used.  It  is  sometimes  said 
that  "amnesty"  operates  as  an  extinction  of 
the  offense  of  which  it  is  the  object,  causing 
it  to  be  forgotten  so  far  as  the  public  inter- 
ests are  concerned,  while  "pardon"  only  op- 
erates to  remove  the  penalties  for  the  offense. 
Such  distinction  is  not  recognized  in  the  law, 
and,  except  that  the  term  "amnesty"  is  gen- 
erally employed  in  pardons  extending  to 
whole  classes  and  communities  instead  of  in- 
dividuals, the  distinction  between  "pardon" 
and  "amnesty"  is  merely  philological  rather 
than  legal.  Knote  v.  United  States,  95  U. 
S.  149,  152,  24  L.  Ed.  442. 

AMONG. 

The  word  "among"  means  "intermingled 
with."  Gommonwealth  v.  Gloucester  Ferry 
Go.,  98  Pa.  105,  120. 

In  cases  where  construction  is  necessary 
to  determine  whether  an  instrument  cre- 
ates a  joint  tenancy  or  tenancy  in  common, 
the  distributive  words  "among,"  "any,"  and 
"each"  are  used  to  distinguish  estates  in 
common  from  joint  tenancies,  and  are  given 
controlling  effect  in  determining  tbe  estates 
to  be  tenancies  in  common.  Sturm  v.  Saw- 
yer, 2  Pa.  Super.  Ct  254,  257. 

In  the  provision  of  the  federal  Constitu- 
tion "that  Congress  shall  have  power  to  reg- 
ulate commerce  with  foreign  nations  and 
among  the  several  states  and  with  the  Indian 
tribes,"  the  word  "among"  means  "inter- 
mingled with."  Commerce  among  the  states 
cannot  stop  at  the  external  boundary  of  each, 
but  must  be  introduced  into  the  interior.  It 
means  commerce  which  concerns  more  states 
than  one,  not  mere  internal  regulation  and 
traffic.  Under  a  different  construction  one 
state  might  load  another  with  imposts  and 
taxes,  on  tbe  passage  of  goods  and  persons, 
ruinous  to  the  interior.  State  v.  Foreman.  16 
Tenn.  (8  Yerg.)  256,  316. 

A  bequest  of  personalty  to  testatrix's  son. 
to  be  held  In  trust  by  her  daughter  and  her 
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htistMuid  for  fhe  support  and  maintenance 
of  the  son,  with  a  direction  that  anything  re- 
maining at  the  latter'8  decease  should  he 
equally  divided  **among  my  three  daughters," 
should  be  construed  ai^  equivalent  to  naming 
such  daughters  particularly,  and  not  to  indi- 
cate that  such  daughters  were  to  be  treated 
as  a  class,  the  survivors  only  of  which  should 
share  in  the  distribution.  Bancroft  y.  Fitch, 
41  N.  B.  661,  662,  164  Mass.  401. 

Distrilnition  to  eaoh  required. 

"Among,"  as  used  in  a  will  directing  that 
a  certain  amount  should  be  divided  "among" 
certain  heirs,  imports  a  division  of  the  fund 
into  many  parts.  The  word  "between"  is 
even  used  as  synonymous  with  "among,"  es- 
pecially when  employed  to  convey  the  idea 
of  division  or  separate  ownership  of  property 
held  in  common,  it  being  quite  as  appropri- 
ate to  say  that  property  is  to  be  divided  "be- 
tween" A-,  B.,  and  C,  as  "among"  A.,  B., 
and  C.  So  Webster  says,  "We  observe  that 
*between'  is  not  restricted  to  two,"  and  illus- 
trates thus:  "Twenty  proprietors  owned  a 
tract  of  land  between  them."  Myres  v. 
Myres  (N.  Y.)  23  How.  Prac.  410,  415. 

"Among,"  as  used  in  a  will  providing  that 
the  property  of  testator  shall  be  divided 
"among"  certain  persons,  is  not  properly  exe- 
cuted by  giving  all  to  one,  nor  by  excluding 
any,  but  requires  each  and  every  one  of  them 
to  have  a  share  therein.  Micheau  v.  Craw- 
ford, 8  N.  J.  Law  (3  Halst)  90,  103. 

"Among,"  as  used  in  a  will  by  which 
the  testator  empowered  his  widow  to  dispose 
of  certain  slaves  "among  his  children"  as 
she  might  think  proper,  contemplated  that 
the  slaves  were  to  be  divided  according  to 
the  widow's  discretion  and  the  different  por- 
tions given  to  the  testator's  children,  and 
hence  the  widow  could  not  give  all  of  the 
slaves  to  one  child,  nor  wholly  exclude  any, 
nor  could  she  give  any  of  them  to  the  testa- 
tor's grandchildren,  and  if  she  made  an  ap- 
pointment violating  this  principle  it  would 
be  avoided  in  equity,  and  the  property  di- 
vided among  all  the  children  and  their  rep- 
resentatives. Hudson  v.  Hudson's  Adm'r 
(Va.)  6  Munf.  352. 

Where  a  father  transferred  certain 
stocks  to  trustees  in  trust  for  his  wife  and 
children,  the  income  and  use  to  be  for  her 
benefit  for  life,  with  the  power  to  distribute 
"among"  such  of  her  children  as  she  should 
by  her  last  will  appoint,  the  power  to  dis- 
tribute "among"  includes  the  power  to  select 
from  and  direct  any  distribution  among  such 
children,  and  she  may  exclude  one  entirely, 
or  give  to  one  less  than  to  the  others.  In- 
graham  V.  £feade  (If.  S.)  13  Fed.  Cas.  50,  68. 

Act  Feb.  1832,  incorporated  a  bank,  and 
named  commissioners  to  receive  subscrip- 
tions and  to  distribute  the  stock  "among" 
the  subscclberfl,  providing  that,  in  case  there 


should  be  subscriptions  to  more  than  the 
amount  of  stock,  they  should  apportion  the 
same  "among"  the  subscribers  as  they  deem- 
ed most  advantageous  to  the  bank.  Held, 
that  "among"  in  such  provision  did  not 
require  tliat  every  subscriber  should  receive 
some  stock,  such  construction  interfering 
with  the  power  given  the  commlssionerB. 
Clarke  v.  Brooklyn  Bank,  1  Bdw.  Ch.  361, 368. 

Act  March  26,  1813,  incorporated  a  bank, 
and  appointed  commissioners  to  apportion 
an  excess  of  shares  "among"  the  several  sub- 
scribers as  they  judged  discreet  and  proper. 
It  was  held  that  shares  should  be  assigned 
to  each  subscriber.  Haight  v.  Day  (N.  Y.)  1 
Johns.  Ch.  18,  20. 

Where  a  will  gave  a  trustee  power  to 
sell,  exchange,  and  invest  property,  and  to 
"dispose  of  any  or  all  of  said  property  as  he 
may  choose,  'among*  our  children  in  such 
proportion  as  he  may  choose,"  he  did  not 
have  the  authority  to  exclude  any  cMld  from 
the  estate,  and  hence  each  child  was  not  en- 
titled to  an  equal  portion,  but  was  entitled  to 
some  substantial  part  Hatchett  v.  Hatchett, 
16  South.  550,  551,  103  Ala.  556. 

The  word  "among"  in  a  will,  stating  that 
it  is  my  will  that  my  said  daughter  shall  hi 
such  case  have  power  to  distribute  the  same 
"among"  her  brothers  and  sisters  and  other 
children  in  such  proportion  as  she  may  see 
fit,  is  inconsistent  with  an  exclusive  appoint- 
ment, standing  as  the  word  does  without  any 
qualification  of  Its  own  import  and  conse- 
quence, and  each  was  entitled  to  a  portion. 
Lippincott  V.  Rldgway,  10  N.  J.  Bq.  (2  Stockt) 
164,  170. 

DiTision  in  equal  aluures  implied. 

A  will  providing  that  a  certain  sum 
should  be  divided  equally  "among"  certain 
persons  named  clearly  indicates  an  intention 
that  the  persons  named  were  to  take  in  equal 
shares.  In  re  Holder,  41  Atl.  576,  21  R.  L  48; 
In  re  Hicks'  Estate  (Pa.)  25  Wkly.  Notes  Caa 
499,  500. 

The  prepositions  "among^  and  "be- 
tween" are  often  capable  of  difTerent  mean- 
ing according  to  their  collocation  and  conne^ 
tion,  as  the  same  are  differently  used  and 
placed  and  intended  to  express  different 
ideas.  But  when  the  prepositions  "between" 
and  "among"  follow  the  verb  "divide,"  tlielr 
general  signification  is  very  similar,  and  io 
popular  use  are  considered  synonymona 
though  "among"  denotes  a  collection,  and  is 
never  followed  by  two  of  any  sort,  whllft 
"between"  may  be  followed  by  any  plural 
number,  and  seems  to  denote  rather  the  in- 
dividuals of  the  class  than  the  class  Itself 
generlcally;  but  whatever  importance  may  ^ 
attached  to  such  i)hllological  refinements,  it  1b 
certain  that  the  general  rule  is  tliat  where  a 
bequest  is  made  to  several  persoDS^  in  general 
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temnB,  indlcatliig  that  they  are  to  take  equal- 
ly as  tenants  in  common,  each  indiyidual  will 
take  the  same  share,  or,  in  other  words,  the 
legatees  will  take  per  capita.  Senger  y.  Ben- 
ger's  Bz'r,  81  Ya.  687,  6&& 

AMOK  a  THE  FII.E8. 

A  clerk's  certificate  that  certain  papers 
were  true  and  correct  copies  of  original  pa- 
pers "among  the  files  of  tax  papers  now  on 
file  in  my  office,"  means  that  the  papers 
among  the  files  were  filed.  State  v.  Board 
of  Equalization  of  Washoe  Ck>unty,  7  Nev. 
83,96. 

AMOKQST. 

A  devise  or  bequest  to  several  persons 
"amongst"  them  makes  the  objects  tenants 
in  common.  Stetson  t.  Bastman,  24  Atl.  868, 
870,  84  Me.  366. 

The  phrase  'to  and  amongst,"  when 
used  in  a  devise  to  testator's  children,  has  a 
strict  technical  meaning,  which  requires  that 
each  child  must  have  some  share  assigned  to 
him.  Willmett  ▼.  Alchin,  2  Bam.  &  Aid. 
122,  124. 

Lord  Alvanley,  in  construing  a  power  to 
appoint  "amongst  children  as  the  donee  shall 
think  proper,"  construed  the  word  "amongst" 
to  mean  "all  and  every,"  and  he  held  that 
the  power  did  not  authorize  an  exclusive  ap- 
pointment. Thrasher  y.  Ballard,  14  S.  B. 
232,  36  W.  Va.  624. 

AMOTION. 

"Amotion'*  is  the  right  to  remove  an  of- 
ficer of  a  corporation,  and  it  is  a  power  in- 
herent in  every  corporation,  and  may  be  ex- 
ercised v^thout  interfering  with  the  officer's 
franchise,  as  the  officer,  when  removed,  still 
continues  a  member.  White  v.  Brownell  (N. 
Y.)  4  Abb.  Prac.  (N.  S.)  162,  192;  Richards  v. 
Clarksburg,  4  S.  E.  774,  778,  30  W.  Va.  491. 

Disfraaehlsement  iHstlngnlslied* 

In  a  coTX)oration  there  is  a  distinction  be- 
tween what  is  called  "amotion,"  or  the  right 
to  remove  an  officer,  and  disfranchisement. 
The  former  may  be  exercised  without  Inter- 
fering with  the  franchise,  as  the  officer,  when 
removed,  still  continues  a  member;  but  dis- 
franchisement la  an  absolute  expulsion  of 
the  member  from  the  body,  and  the  taking 
away  of  his  franchise,  which  cannot  be  done 
unless  the  power  is  given  by  the  charter  cre- 
ating the  coiporation,  or  the  member  has 
been  guilty  of  crime  a  conviction  of  which 
would  work  a  forfeiture  of  all  civil  rights, 
including  the  corporate  franchise,  or  has 
committed  acts  which  tend  to  the  destruc- 
tion of  the  corporaticML  White  t.  Brownell 
(N.  Y.)  2  Daly,  828,  866,  857. 


AMOUNT. 

Other  amounts  due,  see  "Otiter.** 

"Amount"  means  the  effect,  substance, 
or  result;  the  sum.  Swartley  v.  McCracken, 
7  Montg.  Go.  Law  Rep.  49,  60  (citing  Webst 
Diet.). 

Bate  distisiriiislied. 

"Amount"  means  a  sum  or  total,  the  ag- 
gregate, while  "rate"  means  a  fixed  measure 
of  estimation,  so  that  Pol.  Code  Mont  §  1940, 
as  amended  by  Act  March  8,  1897,  §  1940b, 
providing  for  the  submission  to  the  voters  of 
the  question  whether  school  taxes  should  be 
levied,  which  requires  a  notice  stating  the 
"amount"  to  be  raised,  is  inconsistent  with 
section  1941,  providing  that,  when  the  "rate" 
of  taxation  has  been  determined  as  provided 
in  the  preceding  section,  the  trustees  shall 
certify  the  same,  etc,  and  hence  the  statute 
is  inoperative.  Hilbum  v.  St.  Paul,  M.  &  M. 
Ry.  Co.,  68  Paa  661,  666,  28  Mont  229. 

As  Talne. 

"Amount"  when  used  in  reference  to 
money,  is  synonymous  with  •*value,"  and 
hence  a  verdict  of  the  Jury  that  defendant 
embezzled  a  certain  "amount"  of  money  com- 
plies with  the  statute  requiring  the  Jury  to 
ascertain  and  declare  the  value  of  the  proper- 
ty stolen,  embezzled,  or  falsely  obtained. 
Bartiey  v.  State^  73  N.  W.  744,  761,  63  Neb. 
310. 

In  cases  of  notes  current  as  money,  the 
words  "amount"  and  "value"  are  ordinarily 
synonymous  terms.  Commonwealth  v.  War- 
ner, 64  N.  E.  363,  365,  173  Mass.  641  (citing 
Commonwealth  v.  Hussey,  111  Mass.  432). 

St  1881,  c.  288,  S  3,  providing  that  no  re- 
newal or  continuation  of  a  limited  partner- 
ship shall  be  made  unless  the  capital  contrib^ 
uted  by  the  special  partn^s  is  "equal  in 
amount"  or  more  than  the  aggregate  capital 
the  special  partners  originally  contributed, 
means  equal  in  value  as  a  resource  or  asset 
of  the  partnership.  Durgin  v.  Colbum,  67 
N.  E.  213,  214,  176  Mass.  110. 

As  the  wliole. 

A  statutory  provision  that  a  trust  com- 
pany shall  be  taxed  upon  the  amount  of  its 
capital  stock  issued  and  outstanding  may 
mean  either  the  par  value  of  such  shares  or 
the  entire  amount  of  such  shares  of  stock, 
signifying  that  the  whole  number  of  its 
shares  shall  be  subject  to  taxation,  and  not 
that  the  assessment  shall  h%  made  at  the  ar- 
bitrary value,  less  than  the  true  value  of 
such  shares.  As  the  former  meaning  is  un- 
constitutional, the  latter  should  be  adopted. 
Fidelity  Trust  Co.  v.  Vogt  48  Ati.  680,  681, 
66  N.  J.  Law,  86. 

"Quantum,"  according  to  Webster, 
means  quantity^  amount;  and  "amount"  tbe 
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sum  total  of  two  or  more  particular  sums  or 
quantities;  the  aggregate;  the  whole  quan- 
tity; a  totality.  Where  a  telegraph  company 
failed  to  deliver  a  message  promptly,  and 
the  plaintiff  proved  his  right  to  recover  dam- 
ages for  the  delay,  the  Jury  could  consider 
mental  anguish  occasioned  hy  such  delay  in 
fixing  the  quantum  of  damages.  Connelly  v. 
Western  Union  Tel.  Co.,  40  S.  B.  618,  622,  100 
Va.  51,  66  L.  R.  A.  663,  93  Am.  St  Rep.  919. 

AMOUNT  IN  GONTROVERST. 

See,  also,  "Value  in  Controversy.* 

In  Rev.  St  arts.  1165,  1638,  fixing  the 
Jurisdiction  of  a  Justice  of  the  peace  **when 
the  amount  in  controversy"  does  not  exceed 
a  certain  sum,  the  words  "amount  In  con- 
troversy" mean  and  are  synonymous  with 
"matter  in  controversy,"  the  word  "amount" 
being  used  instead  of  the  word  "matter." 
Smith  V.  GUes,  65  Tex.  341,  343. 

There  can  be  no  difference  in  the  mean- 
ing of  the  words  "amount  in  controversy" 
and  "damages  claimed"  or  "relief  demand- 
ed," as  used  in  the  statute.  Howard  Iron 
Works  V.  Buffalo  Elevating  Co.,  81  N.  Y. 
Supp.  452,  459,  81  App.  Div.  386. 

As  amount  olaimed  or  sued  for. 

In  the  constitutional  provision  that  no 
Justice  shall  have  Jurisdiction  in  any  civil 
action  where  the  "amount  in  controversy" 
exceeds  $100,  the  phrase  "amount  in  contro- 
versy" means  the  same  thing  as  the  words 
"sum  claimed"  In  Gen.  St  c.  65,  S  5,  provid- 
ing that  a  Justice  shall  have  Jurisdiction  in 
actions  arising  on  contract  for  the  recovery 
of  money,  only  if  the  "sum  claimed"  does 
not  exceed  $100,  and  the  latter  expression  is 
not  broader  and  does  not  controvert  the 
terms  of  the  Constitution.  Barber  v.  Ken- 
nedy, 18  Minn.  216,  226  (Gil.  196,  208). 

The  phrase,  "the  amount  in  controversy," 
in  a  statute  making  Jurisdiction  dependent 
upon  the  "amount  In  controversy,"  means 
the  sum  of  money  or  value  of  the  thing  orig- 
inally sued  for.  Gulf,  C.  &  S.  P.  Ry.  Co.  v. 
Cunnigan,  67  S.  W.  888.  890,  95  Tex.  439. 

Where  there  has  been  no  fraud  practiced 
on  the  court  in  the  allegation  of  the  plain- 
tiff's claim,  in  order  to  give  the  court  Juris- 
diction, the  amount  in  dispute  or  in  contro- 
versy will  be  deemed  to  be  that  claimed  by 
the  plaintiff  in  his  declaration.  Boyt  T. 
Mitchell  (Ind.  T.)  64  S.  W.  610,  612. 

Act  1789,  c.  20,  §§  11,  20,  providing  that 
the  Circuit  Court  shall  have  Jurisdiction 
where  the  "amount  in  controversy"  exceeds 
$500  In  value,  means  the  amount  named  in 
the  declaration.  Green  v.  Liter,  12  U.  S.  (8 
Cranch)  229,  242,  3  L.  Ed.  545. 

"Amount  in  controversy,"  as  used  In  a 
statute  relating   to  Jurisdiction   on   appeal, 


meant  the  entire  amount  as  finally  claimed 
by  the  plaintiff,  and  included  an  amount  as- 
signed by  one  of  two  plaintiffs  pending  the 
action.    Fink  v.  Denny,  75  Va.  663,  666. 

Within  Laws  1883,  c.  205,  §  10,  giving 
the  Court  of  Appeals  from'  the  board  of 
claims  Jurisdiction  where  the  "amount  in 
controversy"  is  $500,  the  amount  in  contro- 
versy is  the  amount  of  the  claim  presented 
for  the  amount  which  the  board  of  claims 
may  legally  award  the  claimant  under  the 
proofs,  with  interest,  and  hence  an  appeal 
from  the  board  of  claims  will  not  be  dismiss- 
ed though  a  large  part  of  the  claims  present- 
ed are  barred  by  the  statute  of  limitations, 
where  it  appears  from  their  date  that  an 
award  may  be  made  exceeding  $500.  Folts 
Y.  State,  23  N.  B.  567,  568,  118  N.  Y.  406. 

Const,  art  4,  §  4^  providing  that  the  jti- 
risdiction  of  the  Supreme  Court  shall  not 
extend  to  dvll  actions  at  law  for  the  recov- 
ery of  money  or  personal  property  when  the 
original  amount  in  controversy  does  not  ex- 
ceed the  sum  of  $200,  *'can  mean  nothing 
more  or  less  than  the  amount  originally  in 
controversy,  or,  in  other  words,  the  amount 
sued  for."  Bleecker  v.  Satsop  R.  Ca,  27 
Pac.  1073,  1074,  3  Wash.  St  77. 

As  dlfferenoe  between  olaim  and  recov- 
ery. 

"Amount  in  controversy,"  within  the 
meaning  of  the  statutes  giving  an  appellate 
court  Jurisdiction  of  actions  for  a  money 
Judgment  where  the  "amount  in  controver- 
sy," inclusive  of  costs,  does  not  exceed 
$3,500,  means  the  amount  in  controversy  or 
actually  in  dispute  In  the  court  to  which  the 
appeal  is  taken,  and  not  the  amount  in  con- 
troversy in  the  trial  court,  where  the  amount 
in  controversy  in  the  two  courts  is  different 
It  has  been  held  by  this  court  that  where  the 
plaintiff  recovers  in  the  trial  court  a  Judg- 
ment for  a  part  only  of  his  claim,  and  is  dis- 
satisfied therewith,  and  appeals  to  this  court, 
the  amount  in  controversy  on  such  appeal  is 
the  amount  of  the  difference  between  his 
Judgment  and  his  claim.  Johnson  v.  Board 
of  Com*rs  of  Randolph  County,  39  N.  B.  311, 
140  Ind.  152. 

Goats  ezolnded* 

"Amount  in  controversy ,**  as  used  in  a 
statute  providing  that  Justices  of  the  peace 
shall  have  Jurisdiction  where  the  amount  Id 
controversy  exceeds  $200,  means  the  princi- 
pal sum  sued  for,  exclusive  of  costs.  Brad- 
ley V.  Kent,  22  Cal.  169,  172. 

Gonnterelaiiii  or  interrention  Inolmded 

Where  complainant  brought  suit  for  sl 
amount  insufficient  to  give  the  Supreme 
Court  Jurisdiction  of  an  appeal  in  the  cause, 
but  in  the  progress  of  the  case  another  cred 
itor  Intervened,  alleging  his  claim  against 
the  common  debtor,  and  praying  that  It 
might   be   allowed   and   payment  enforced 
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Against  the  same  property  pnrsn^  by  the 
<!ompIalnaDt,  who  afterward  took  a  bona  fide 
assignment  of  such  claim  for  value,  the  ag- 
gregate of  the  two  claims  constituted  the 
amount  in  controversy,  and  the  fact  that  the 
assignment  was  made  pending  suit  was  of 
no  consequence.  Fink  v.  Denny,  75  Ya,  663, 
66a 

In  determining  the  "amount  in  contro- 
versy" necessary  to  give  this  court  Jurisdic- 
tion under  section  6,  art.  5,  Ck)n8t,  and  Rev. 
St  1895,  art  966,  where  there  is  a  cross-ac- 
tion in  the  nature  of  a  counterclaim  or  plea 
in  reconvention,  either  the  amount  of  the 
original  demand  or  that  of  the  counterclaim 
must  reach  the  Jurisdictional  sum.  Crosby 
V.  Crosby,  49  S.  W.  359,  360,  92  Tex.  441. 

Interest  included. 

Code  Prac.  S  16,  providing  that  the  ap- 
pellate court  should  not  have  Jurisdiction 
where  the  ^'amount  In  controversy"  did  not 
exceed  a  certain  value,  should  be  construed 
to  include  the  interest  due  on  the  debt  at  the 
time  the  action  was  commenced.  Orth  v. 
Clutz's  Adm'r,  57  Ky.  (18  B.  Mon.)  223,  225. 

The  "amount  in  controversy,"  as  used  In 
a  statute  taking  away  the  right  of  appeal 
except  when  the  amount  in  controversy  ex- 
ceeds |20,  Includes,  not  only  the  principal  of 
a  promissory  note  on  which  suit  is  brought, 
but  also  the  Interest  thereon,  and  hence  an 
appeal  may  be  taken  when  the  combined 
sum  is  over  |20,  though  the  principal  Is  less 
than  that  amount  Smith  v.  Smith,  15  Vt 
620,  621. 

Gen.  St  1878,  c  64,  §  82,  limiting  the 
Jurisdiction  of  the  municipal  court  of  the 
city  of  St  Paul  to  dvil  actions  where  the 
"amount  In  controversy"  does  not  exceed 
1200,  means  the  amount  in  controversy  at 
the  time  of  the  rendition  of  the  verdict,  and 
hence  an  addition  of  Interest  accruing  be- 
tween such  time  and  the  rendition  of  the 
Judgment  does  not  divest  the  court  of  Juris- 
diction, though  it  makes  the  amount  exceed 
$200.  'The  interest  accruing  subsequent  to 
the  finding  was  never  in  controversy.  It  Is  al- 
lowed much  the  same  as  costs  and  disburse- 
ments, as  an  incident  to  the  main  recovery, 
and  is  not  to  be  taken  in  the  act  In  deter- 
mining the  Jurisdiction  of  the  court."  Con- 
ger V.  Nesbltt,  15  N.  W.  875,  30  Minn.  436. 

The  amount  in  controversy  necessary  to 
give  Jurisdiction  on  appeal,  whether  it  be  in 
an  action  at  law,  a  suit  in  chancery,  or  in 
libel,  must  appear  on  the  face  of  the  plead- 
ing by  which  the  claim  is  made,  and  no  com- 
putation of  Interest  can  be  called  in  to  give 
Jurisdiction.  Udall  v.  The  Ohio,  58  U.  S. 
(17  How.)  17,  18,  15  L.  Ed.  42. 

AMOimT  IN  DISPUTE. 

The  term  **amount  In  dispute"  in  Rev. 
€t  S  691,  giving  the  Supreme  Court  in  the 


United  States  appellate  Jurisdiction  in  cer- 
tain cases  when  the  amount  or  value  in  dis- 
pute equals  a  certain  sum,  was  held  by  a  di- 
vided court  in  1798  to  mean  the  amount  in 
dispute  as  determined  by  the  foundation  of 
the  original  controversy,  the  amount  in  dis- 
pute when  the  action  was  instituted  (Wilson 
V.  Daniel,  3  U.  S.  [3  Dall.]  401,  1  L.  Ed.  655) ; 
but  Justices  Chase  and  Iredell  dissented,  the 
latter  laying  down  the  doctrine  that  the 
amount  involved  should  be  determined  In 
the  case  as  it  appears  in  the  Supreme  Court, 
and  not  by  the  sum  in  controversy  in  the 
court  below.  The  doctrine  of  the  dissenting 
opinion  was  adopted  by  the  court  in  Gordon 
V.  Ogden,  28  U.  S.  (3  Pet)  33,  7  L.  Ed.  592, 
in  1830,  which  has  been  followed  by  a  con- 
tinuous and  unbroken  line  of  Supreme  Court 
decisions  ever  since.  Decker  v.  Williams 
(U.  S.)  73  Fed.  808,  310. 

The  expression  "amount  in  dispute,"  as 
used  in  a  statute  giving  the  Jurisdiction  to 
the  Supreme  Court  when  the  "amount  in  dis- 
pute" exceeds  a  certain  sum,  does  not  de- 
pend upon  the  amount  claimed,  but  upon  the 
real  amount  in  dispute.  As  has  been  said, 
the  amount  in  dispute  which  brings  a  case 
within  the  Jurisdiction  of  the  court  is  the 
real  amount  in  controversy.  Thus,  where  a 
petition  alleged  that  plaintiff  borrowed  of 
defendant  $2,500,  and  executed  therefor  his 
note  secured  by  trust  deed,  and  that  defend- 
ant retained  $600  to  satisfy  a  prior  Incum- 
brance, which  it  failed  to  do,  and  prayed 
that  the  amount  due  be  ascertained,  and  on 
payment  thereof  the  trust  deed  satisfied,  the 
amount  in  dispute  was  only  $600,  with  inter- 
est May  V.  Jarvls-Conklin  Mortg.  Trust 
Co.,  40  S.  W.  122,  138  Mo.  447. 

"Amount  in  dispute,"  as  used  in  Const 
'  Mo.  art  6,  §  12,  defining  the  "amount  in  dis- 
pute" necessary  to  bring  the  cause  within 
the  Jurisdiction  of  the  Supreme  Court,  con- 
strued to  mean  the  amount  in  dispute  at  the 
time  the  appeal  is  taken,  as  shown  by  the 
record.  Relclienbacb  v.  United  Masonic 
Ben.  Ass'n,  20  S.  W.  317,  318,  112  Mo.  22; 
Addison  Tinsley  Tobacco  Co.  v.  Rombauer, 
i  20  S.  W.  1076,  113  Mo.  435. 

Under   the   Constitution    of    California, 

providing  that  the  Supreme  Court  shall  have 

Jurisdiction  on  appeal   of  cases  where  the 

"amount  in  dispute"  exceeds  $200,  where  an 

appeal  is  by  the  plaintiff  from  a  Judgment  in 

I  his  favor,  then  the  amount  in  dispute  is  the 

!  difference  between  the  amount  of  the  Judg- 

'  nient  and  the  sum  claimed  by  the  plaintiff; 

!  and  where  the  appeal  is  taken  by  the  de- 

!  fendant  from  a  Judgment  rendered  against 

'■  bim,  the  Judgment  is  the  amount  in  dispute. 

Skillman  v.   Lachman,  23  Cal.  198,  203,  83 

Am.  Dec.  96. 

The  phrase  "amount  in  dispute,"  as 
used  in  Const,  art  6,  §  4,  providing  that  the 
Supreme  Court  shall  have  Jurisdiction 
where  the  matter  in  dispute  exceeds  $200, 
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Includes  Interest  on  the  amount  in  contro- 
Tersy.  Malson  v.  Vaughn,  28  Gal.  61,  63; 
Sklllman  y.  Lachman,  23  Gal.  IdS,  203,  83 
Am.  Dec  96. 

Jnriadictlon,  where  the  matter  in  con- 
troversy was  an  execution  for  a  less  sum 
than  $2,000,  depends  on  the  "amount  in  dis- 
pute" between  the  parties,  and  not  the 
"amount''  of  any  contingent  loss  or  damage 
which  one  of  them  may  sustain  by  a  deci- 
sion against  him.  Ross  v.  Prentiss,  44  U. 
S.  (3  How.)  771,  772,  U  L.  Ed.  824. 

AMOUNT  INVOIiVED. 

The  term  "amount  involyed,"  in  23  Stat 
.  24,  which  is  part  of  the  organic  act  of  Alas- 
ka, and  which  provides  that  an  appeal  shall 
lie  in  any  case,  civil  or  criminal,  from  the 
judgment  of  the  United  States  commission- 
ers to  the  District  Court,  where  the  amount 
involved  is  $200  or  more,  is  equivalent  to  the 
phrase  "amount  in  dispute"  in  Rev.  St  § 
691,  authorizing  appeals  to  the  United 
States  Supreme  Court  when  the  amount  or 
value  in  dispute  reaches  a  certain  sum. 
The  amount  so  in  dispute  is  to  be  determined 
as  the  case  appears  in  appellate  court,  and 
not  by  the  sum  in  controversy  in  the  court 
below.  Decker  v.  Williams  (U.  S.)  73  Fed. 
308,  309. 

The  "amount  Involved"  is  not  the  full 
amount  of  two  executions,  where  plaintiff 
enjoins  a  judgment  against  him  as  security 
on  two  injunction  bonds  for  20  per  cent  on 
the  two  executions  enjoined,  but  is  the 
amount  of  such  20  per  cent  Gayarre  v. 
Hays,  21  La.  Ann.  807. 

Where  plaintiflTs  claim  was  $127,  of 
which  the  defendant  conceded  $56  and  the 
contest  was  entirely  related  to  the  $71  differ- 
ence, the  amount  of  that  difference  was  the 
amount  involved  in  litigation.  Henk  y.  Ban- 
mann,  75  N.  W.  313,  314,  100  Wis.  28. 

AMOUKT  OF  IKSUBANGE. 

The  phrase  "the  amount  of  insurance." 
as  used  in  a  life  insurance  policy,  which  by 
express  provision  was  incontestable,  and 
which  provided  that  the  amount  of  insur- 
ance should  be  paid  immediately  upon  proof 
of  death,  has  been  held  to  mean  the  sum  for 
which  the  life  is  insured;  that  is,  the  sum 
which  under  the  contract  is  to  be  paid  to  the 
beneficiary  as  indemnity  for  the  loss. 
"These  words,"  said  the  court  "cannot  we 
think,  be  construed  to  mean  the  net  value  of 
the  policy,  the  sum  which  by  the  terms  of 
the  original  contract  was  to  be  paid  under 
certain  circumstances  in  lieu  of  the  amount 
of  insurance.  This  construction  is  conso- 
nant with  the  preceding  provision  that  the 
policy  should  be  incontestable.  The  quality 
of  the  incontestabllily  could  not  with  any 


propriety  be  predicated  of  this  contract  of 
insurance  if  it  were  still  allowed  to  the  in- 
surer to  dispute  its  liability  to  the  insured 
for  the  amount  of  the  insurance  upon  the 
ground  that  the  death  was  caused  by  the  use 
of  intoxicating  liquor,  etc.,  or  any  condition 
or  agreement  contained  In  this  policy.** 
Simpson  v.  Life  Ins.  Go.  of  Virginia,  20  8.  E. 
617,  115  N.  a  893. 

AMOIjux  of  judgment. 

Under  the  head  "amount  of  Judgment? 
in  a  Judgment  docketed  should  be  stated 
every  fact  which  enters  into  the  value  or 
amount  of  the  Judgment,  and  thereby  affects 
the  extent  of  the  lien  which  it  is  the  sole  ob- 
ject of  the  entry  to  create  and  observe.  Of 
these  facts  in  case  of  a  money  Judgment,  the 
most  material  are  the  number  and  denomina- 
tion or  kinds  of  money  for  which  the  judg- 
ment is  given,  and  the  rate  of  Interest  and 
kind  of  money  in  which  it  is  payable.  The 
direct  and  ultimate  purpose  of  the  entry  is 
not  to  give  notice  of  the  Judgment,  but  to 
produce  a  certain  legal  effect,  to  wit,  a  lien 
on  the  real  property  of  the  Judgment  debtor 
within  the  county.  In  re  Boyd  (U.  S.)  8  Fed. 
Gas.  1091,  1093. 

AMOUNT  SOLD  FOB. 

"Amount  sold  for,"  as  used  in  publica- 
tion of  list  of  tax  sales  heading  the  column 
as  "amount  sold  for,"  will  not  be  held  equiv- 
alent to  amount  of  tax  due,  and  hence  does 
not  comply  with  Gomp.  Laws,  §  1620,  requir- 
ing notice  of  sales  to  state  the  amount  of 
taxes  due.  Mather  y.  Darst,  82  N.  W.  407, 
408,  13  S.  D.  75. 

AMPLE  SUM. 

A  direction  in  a  will  by  which  testator's 
executor  was  required  to  Invest  in  a  bank 
an  "ample  sum"  of  money,  the  income  of 
which  should  be  sufficient  to  keep  the  testa- 
tor's burial  lot  in  repair  forever,  requires 
the  investment  of  a  sum  of  money  reasona- 
bly capable  of  accomplishing  the  testator's 
purpose.  Oafney  y.  Eenison,  10  Ati  706» 
707,  64  N.  H.  854. 

AMUSEMENT. 

See  "Place  of  Amusement* 

Giroiu  and  theater. 

"Amusements"  include  the  theater  and 
circus,  though  they  may  differ  from  eacb 
other  as  one  species  differs  from  another 
under  the  same  genus.  It  may  often  be  dif- 
ficult to  trace  the  dividing  line  between  tbe 
theater  and  circus  from  the  character  of 
their  exhibitiona.  Jacko  y.  States  22  Ala- 
73,  75. 
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'^Amusement,"  as  used  in  St  1849,  c. 
2SU  §  2,  prohibiting  the  setting  up  or  main- 
taining any  public  show  or  amusement,  etc., 
without  license,  construed  not  to  Include  a 
school  for  instruction  in  dancing.  "Such  a 
case  is  not  within  the  language  of  the  stat- 
ute, nor  probably  one  of  the  evils  sought  to 
be  remedied  by  it"  Commonwealth  v.  Gee, 
60  Mass.  (6  Gush.)  175,  179. 

"Amusement"  is  synonymous  with  di- 
Tersion,  entertainment  recreation,  pastime, 
and  sport  so  that  a  public  dance  is  a  public 
amusement  within  the  meaning  of  para- 
graph 2  of  an  ordinance  providing  that  every 
person  who  shall  conduct  any  concert  show, 
or  other  public  "amusement"  within  the  city 
of  Seattle  without  obtaining  a  license  there- 
for will  be  guilty  of  misdemeanor.  Pearson 
V.  City  of  SeatUe,  44  Pac.  884,  885,  14  Wash. 
43a 

A  dance  hall  to  which  the  public  is  ad- 
mitted on  payment  of  a  small  fee  is  a  "pub- 
Uc  amusement"  within  Pub.  St  a  102,  (  116, 
providing  that  whoever  carries  on  any  public 
show,  amusement  or  exhibition  without  a 
license  shall  be  fined.  Commonwealth  ▼. 
Quinn,  40  N.  B.  1043,  164  Mass.  11. 

Horse  raees. 

Horse  races  are  included  in  the  terms 
"shows"  and  "amusements"  as  used  in  Rev. 
St  1893,  c  24,  art  5,  S  1,  subd.  41,  authoriz- 
ing city  councils  to  license  and  tax  theatri- 
cals and  other  exhibitions,  "shows,  and 
amusements."  Webber  v.  City  of  Chicago, 
36  N.  B.  70,  7%  148  lit  813. 

AN. 

'^An,*'  as  used  in  a  claim  for  a  patent  for 
"an"  artificial  slate,  fairly  implies  that  the 
claim  is  for  material  having  form  and  di- 
mensions, and  not  to  a  new  substance  in 
mass.  Plastic  Fireproof  Const  Co.  v.  City 
&  County  of  Ban  Francisco  (U.  8.)  97  Fed. 
620,  623. 

The  article  "an"  is  equivalent  to  "any," 
so  that  Code  Civ.  Proc.  §  581,  providing  that 
"an"  action  may  be  dismissed  on  paying 
costs,  etc,  will  be  held  to  apply  to  an  action 
in  interpleader.  Kaufman  v.  Superior 
Court  of  City  &  County  of  San  Francisco,  46 
Pac  904,  906,  115  Gal.  152. 

"An"  originally  meant  "one,"  and  is  sel- 
dom used  to  denote  plurality,  so  that  Code 
Cr.  Proc  f  840,  providing  that  "an"  overseer 
of  the  poor  may  bring  an  action  to  inquire 
into  the  facts  of  a  bastard  case,  authorizes 
one  overseer  to  bring  such  action.  People  v. 
Ogden»  40  N.  X.  Supp.  827»  828»  8  App.  Div. 
464. 


ANACOLUTHON. 

An  "anacoluthon**  Is  an  incomplete 
proposition,  as,  for  instance,  the  following 
section  of  Act  March  26,  1831  (an  act  assess- 
ing a  tax  on  personal  property),  in  which 
personal  property  made  taxable  by  the  pro- 
visions of  the  act  is  described  as  "all  ground 
rents  or  moneys  at  interest  and  all  debts 
due  from  solvent  debtors,  whether  by  prom- 
issory notes,  (except  bank  notes)  penal  or 
single  bill,  upon  Judgment,  mortgage, 
stocks,"  etc.,  as  the  word  "whether,"  as  there 
used,  requires  some  correlative.  Voegtly  v. 
Third  Ward  School  Directors  of  City  of  Al- 
leghany, 1  Pa.  (1  Barr)  830,  SSL 


AN/ESTHETIC. 

An  "anffisthetlc"  is  nhat  which  pro- 
duces insensibility  to  pain."  Webst  Diet 
It  is  a  word  in  common  use  in  the  vernacu- 
lar of  the  language,  and  has  a  well-settled 
meaning  which  is  not  local  and  cannot  be 
regarded  as  technical  or  peculiar.  It  was 
therefore  proper  for  the  court  to  give  such 
definition  to  the  Jury.  State  v.  Baldwin,  12 
Pac  318,  328,  36  Kan.  L 

ANALOGOUS  FORMS. 

The  expression  "analogous  forms"  in 
C:k)de  1876,  §  4824,  declaring  that  forms  of  in- 
dictment given  in  the  Code  are  sufficient  in 
all  cases  in  which  they  are  applicable,  and 
providing  that  "analogous  forms"  may  be 
used  in'  other  cases,  was  held  to  mean  analo- 
gous to  the  forms  given,  which  states  the 
material  facts  of  the  offenses  to  which  they 
are  applicable,  and  not  analogous  to  such 
forms  given  as  do  not  include  a  statement  of 
the  material  facts.  Smith  t.  State^  63  Ala. 
55,  5& 


ANALYSIS. 

An  "analysis"  is  a  sclentiflc  accurate  as- 
certainment of  the  elements  and  their  pro- 
portion contained  in  a  substance  submitted 
for  examination  by  chemical  processes. 
Shivers  v.  Newton,  45  N.  J.  Law  (16  Yroom) 
469,  475. 


ANARCHIST. 

An  "anarchlsf*  is  defined  by  Webster  to 
be  "an  anarch,"  one  who  excites  revolt  oe 
promotes  discord  in  the  state;  hence  to  pub- 
lish a  false  account  of  a  person,  describing 
him  as  an  anarchist  is  libel  per  se,  since 
one  who  advocates  anarchy  is  liable  there- 
by to  be  brought  into  hatred  or  contempt 
Cerveny  v.  Chicago  Dally  News  Co.,  28  N.  B. 
139  la  345,  13  li.  B.  A.  864. 
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••Anarchy,"  as  generally  understood,  1b 
ayowed  hostility  to  all  governments  and  open 
antagonism  to  all  political  parties,  every  one 
of  which  professes  to  support  some  form  of 
government,  and  generally  that  which  its 
members  consider  the  best  It  cannot  be 
doubted  that  all  law-abiding,  right-thinking 
men  regard  with  abhorrence  the  individual 
who  justifies  or  approves  of  the  bloody  and 
atrocious  means  to  which  anarchists  resort, 
the  world  over,  in  furtherance  of  their  reck- 
less and  revolutionary  designs  against  every 
form  of  government  and  against  every  right 
of  property.  It  is  equally  apparent  that  to 
accuse  another  of  being  an  anarchist  in  the 
sense  in  which  the  term  is  generally  ac- 
cepted is  to  accuse  him  of  that  which  will 
Inevitably  injure  his  reputation  and  expose 
him  to  obloquy  and  Ignominious  reproach. 
Lewis  V.  Daily  News  Co.,  32  AtL  246,  247, 
81  Md.  466,  29  L.  K.  A«  69. 

ANARCHY. 

"Anarchy, •*  as  generally  understood.  Is 
avowed  hostility  to  all  governments  and  open 
antagonism  to  all  political  parties,  every  one 
of  which  professes  to  support  some  form  of 
government  and  generally  that  which  its 
members  consider  the  best  Lewis  v.  Dally 
News  Co.,  32  AU.  246,  247,  81  Md.  466,  29  L. 
R.  A.  59. 

Anarchy  Is  the  absence  of  government. 
It  Is  a  state  of  society  where  there  is  no  law 
or  supreme  power.  If  the  conspiracy  had  for 
its  object  the  destruction  of  the  law  and  the 
government  and  of  the  police  and  militia  as 
representatives  of  the  law  and  government  it 
had  for  its  object  the  bringing  about  of  prac- 
tical anarchy.  Spies  v.  People  (Anarchists' 
Case),  12  N.  B.  8G5,  987,  122  111.  1,  3  Am.  St 
Rep.  320. 

"The  point  and  pith  of  the  offense  of 
anarchists  is  that  they  teach  the  doctrine 
that  the  pistol,  the  dagger,  and  dynamite 
may  be  used  to  destroy  rulers.  The  teaching 
of  such  horrid  methods  of  reaching  an  end  is 
the  offense.  It  is  poor  satisfaction,  when 
one  of  their  dupes  has  consummated  the  re- 
sults of  their  teaching,  to  catch  him  and  visit 
upon  him  the  consequences  of  his  acts.  The 
evil  is  untouched  if  we  stop  there.  In  this 
class  of  cases  the  courts  and  the  public  have 
too  long  overlooked  the  fact  that  crimes  and 
offenses  are  committed  by  written  or  spoken 
words.  We  have  been  punishing  offenders 
In  other  lines  for  words  spoken  or  written, 
without  waiting  for  an  overt  act  of  Injury  to 
persons  or  property.  The  press  is  restrained 
by  the  law  of  libel  from  the  too  free  use  of 
words.  Individuals  can  be  punished  for 
words  spoken  or  written,  even  though  no 
overt  act  of  physical  injury  follow.  It  is  the 
power  of  words  that  is  the  potent  force  to 
commit  crimes  and  offenses  In  certain  cases. 
No  more  striking  illustration  of  the  criminal 


power  of  words  could  be  given,  if  we  are  to 
believe  the  murderer  of  our  late  President, 
than  that  event  presents.  The  assassin  de- 
clared that  he  was  instigated  and  stimulated 
to  consummate  his  foul  deed  by  the  teachings 
of  Emma  Goldman.  He  is  now  awaiting  exe- 
cution for  the  crime,  while  she  Is  still  at 
large  in  fancied  security.  A  person  may  ad- 
vocate any  change  of  our  government  by  law- 
ful and  peaceful  means,  or  may  criticise  the 
conduct  of  Its  affairs,  and  get  as  mauy  peo- 
ple to  agree  with  him  as  he  can,  so  long  a» 
he  does  not  advocate  the  commission  of 
crime  as  the  means  through  which  be  is  to 
attain  his  end.  If  he  advocates  stealthy 
crime  as  the  means  of  reaching  his  end,  he, 
by  that  act  commits  a  crime  for  which  he 
can  be  punished.  The  distinction  we  have 
tried  to  point  out  has  been  too  long  ove^ 
looked.  If  our  conclusions  are  sound,  it  ia 
the  teachers  of  the  doctrine  who  can  and 
ought  to  be  punished.  It  is  not  necessary  to 
trace  and  establish  the  connection  between 
the  teaching  of  anarchy  and  a  particular 
crime  of  an  overt  nature.  The  liberty  of 
conscience,  the  freedom  of  speech,  the  free- 
dom of  the  press,  do  not  need  such  conces- 
sions to  save  to  the  fullest  extent  unimpaired 
those  sacred  rights  of  a  free  people."  People 
V.  Most  73  N.  Y.  Supp.  220^  222,  86  Biisc 
Rep.  139. 

ANCESTOR. 

See  "Collateral  Ancestors.** 

In  Its  legal  sense  "ancestor"  means  the 
person  from  whom  an  estate  passed,  and  not 
a  progenitor,  as  in  popular  acceptation. 
Bailey  v.  Bailey,  25  Mich.  185,  188. 

"In  most  of  our  English  dictionaries  the 
word  'ancestor'  is  defined  to  be  one  from 
whom  a  person  descends,  and  some  of  the 
law  dictionaries  agree  substantially  in  this 
definition.  But  this  is  Its  popular  and  not  its 
legal  meaning.  In  Termes  de  la  Ley  it  is 
said  that  this  word  in  a  forensic  sense  is 
more  properly  applied  to  the  prepossessor  of 
an  estate  than  to  the  ancestor  of  a  family» 
and  in  this  sense  It  is  frequently,  and,  in- 
deed, most  generally,  used  In  books  which 
treat  of  descent  of  real  estate,  and  In  stat- 
utes relating  to  that  subject  Mr.  Burrill  in 
his  Law  Dictionary  derives  the  word  In  ques- 
tion from  *antecedere,*  *to  go  before,'  and  de- 
fines it,  when  used  In  the  law  of  descents,  to 
be  one  who  has  gone  before  or  preceded  in 
the  seisin  or  possession  of  real  estate;  a  de- 
ceased person  from  whom  an  estate  has 
passed  to  another  by  operation  of  law  in  con- 
sequence of  his  decease;  the  person  last 
seised  of  an  estate  of  inheritance,  and  from 
whom  such  estate  Is  transmitted  to  the  heir. 
Blackstone,  in  his  chapter  on  'Descents'  (2 
Comm.  201),  uses  the  word  'heir*  and  'ances- 
tor' as  correlative  terms."  McCarthy  n 
Marsh,  5  N.  Y.  (1  Seld.)  263»  275. 
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"Ancefltor*'  is  a  term,  In  a  forensJc 
sense,  more  properly  applied  to  tbe  possessor 
of  an  estate  than  to  an  ancestor  of  the  fam- 
ily, and  is  defined  as  one  who  has  gone  be- 
fore or  preceded  in  the  seisin  or  possession 
of  real  estate,  and  such  is  its  use  in  1  Rev. 
St  p.  749,  S  4,  providing  that,  when  any  real 
estate  subject  to  a  mortgage  executed  by  any 
ancestor  shall  descend  to  an  heir,  snch  heir 
shall  satisfy  and  discharge  the  mortgage  out 
of  his  own  property,  without  resorting  to  the 
executor  of  his  ancestor.  In  re  Kene's  Es- 
tate, 29  N.  Y.  Supp.  1078,  1079,  8  Misc.  Rep. 
102,  103. 

Any  one  from  whom  an  estate  is  derived 
by  act  of  law  and  right  of  blood  is  in  a  prop- 
er legal  sense  an  ancestor.  Springer  ▼.  For- 
tune (Ohio)  2  Handy,  52,  56;  Prickett's  Les- 
see V.  Parlcer,  3  Ohio  St  304,  396;  Brower  v. 
Hunt,  18  Ohio  St  811,  338;  Oliver  v.  Sanders, 
8  Ohio  St  501,  504. 

"Ancestor,"  in  common  parlance,  la  one 
from  whom  a  person  may  be  descended;  but 
the  word  must  be  taken  in  connection  with 
the  whole  subject-matter  of  the  act  or  In- 
strument in  which  it  is  used.  Brewster  v. 
Benedict  14  Ohio,  368,  385. 

The  word  "ancestor"  is  an  ambiguous 
one,  broad  enough  to  include,  but  not  neces- 
sarily Including,  parents,  grandparents,  and 
all  persons  in  the  ascending  line  as  far  as 
relation  can  be  traced.  One  of  its  antonyms 
is  "descendant**  An  allegation  that  the  an- 
cestors of  the  plaintiffs  are  buried  in  a  cer- 
tain graveyard  Is  not  equivalent  to  an  alle- 
gation tliat  the  plaintiffs'  parents  were  bur- 
led there,  or  that  the  plaintiffs  are  the  heirs 
of  the  persons  there  buried.  No  one  is  the 
heir  of  all  his  ancestors.  Mitchell  v.  Thorne, 
32  N.  E.  10,  12,  134  N.  T.  536,  30  Am.  St 
Rep.  699. 

No  person  can  be  an  "ancestor**  of  an  in- 
testate, within  the  meanlug  of  the  statute  of 
descent  providing  that  when  any  person  shall 
die  intestate  having  title  to  land  which  has 
come  to  him  from  any  ancestor  it  shall  de- 
scend in  a  certain  manner,  unless  he  is  of  the 
blood  of  the  intestate,  and  the  decisions  in 
the  state  enlarging  the  common-law  defini- 
tion of  "ancestor**  In  its  application  to  our 
statutes  of  descent  are  all  consistent  with 
this' view,  as  they  are  without  exception 
cases  in  which  the  person  adjudged  the  an- 
cestor was  of  the  same  blood  as  the  person 
whose  ancestor  he  was  held  to  be.  Blrney 
V.  Wilson.  11  Ohio  St  420,  431. 

OliUd. 

An  "ancestor**  is  the  person  from  whom 
the  inheritance  devolves  upon  the  heir,  and 
a  child  may  be  the  "ancestor"  of  his  parent 
Lavery  y.  Egan,  9  N.  B.  747,  749,  143  Mass. 
389. 

An  "ancestor**  primarily  means  one  who 
goes  before,  a  progenitor;  but  in  the  law  re- 


lating to  the  devolution  of  property  the 
word  "ancestor**  is  sometimes  used  in  the 
sense  that  a  son  may  be  the  "ancestor**  of 
his  father.  Rountree  v.  Pursell,  39  N.  E.  747, 
749,  11  Ind.  App.  522. 

Oollaterala. 

The  term  "ancestor,"  as  used  in  1  Rev. 
St  p.  753,  S  15,  concerning  descents,  provid- 
ing that  in  case  an  Inheritance  came  to  an 
Intestate  by  devise  or  descent  from  one  of 
his  "ancestors,**  when  used  with  reference 
to  the  descent  of  real  property,  embraces  col- 
laterals as  well  as  lineals  through  whom  an 
inheritance  is  derived.  Righter  v.  Ludwig,  80 
N.  Y.  Supp.  10,  19,  39  Misc.  Rep.  410  (citing 
Wheeler  v.  Olutterbuck,  52  N.  Y.  67). 

"  'Ancestor*  Is  an  ambiguous  word,  broad 
enough  to  Include,  but  not  necessarily  includ- 
ing, all  persons  In  the  ascending  line  as  far 
as  relationship  can  be  traced.**  Mitchell  v. 
Thome,  32  N.  E.  10,  12,  134  N.  Y.  536,  30  Am. 
St  Rep.  699. 

St.  1851,  c.  211,  provided  that  every  ille- 
gitimate child  should  be  considered  as  heir  of 
his  mother  and  of  any  maternal  ancestor,  and 
that  his  issue  might  take  by  descent  from 
such  ancestor.  Held,  that  the  word  "ances- 
tor** as  there  used  was  limited  to  progenitors 
or  ancestors  in  the  direct  ascending  line,  ac- 
cording to  the  common  meaning  in  which  the 
word  is  used  in  the  statutes  of  descent  and 
hence  an  illegitimate  child  was  not  entitled 
to  take  under  such  statutes  from  his  mother's 
collateral  kindred.  Pratt  v.  Atwood,  108 
Mass.  40,  42. 

"Ancestor,**  as  used  in  the  statute  of  de- 
scents relating  to  a  devise  or  deed  or  gift 
from  any  "ancestor,**  does  not  mean  one  from 
whom  the  estate,  had  it  not  been  devised  or 
given,  would  have  come  In  the  regular  course 
of  descents.  It  is  not  to  be  confined  to  its 
original  meaning  of  one  from  whom  a  person 
lineally  descended,  but  means  of  the  same 
blood  as  a  taker.  Any  one  from  whom  an  es- 
tate is  derived  by  act  of  law  and  right  of 
blood  is  in  a  legal  sense  an  ancestor.  "In 
the  idea  of  the  term  'ancestor*  there  are  two 
things  to  be  observed,  the  character  of  the 
estate  and  the  personal  relationship,  or  the 
act  of  law  and  the  right  of  blood;*'  and  it 
was  in  view  of  this  personal  relationship  and 
right  of  blood  that  the  words  "any  ancestor** 
were  used,  in  the  statute.  A  capacity  to 
inherit,  kindred  to  common  stock  or  inherit- 
able blood,  will  suffice  to  constitute  one  an 
ancestor  of  another.  Springer  v.  Fortune 
(Ohio)  2  Handy,  52,  55. 

In  a  statute  declaring  that  relatives  of 
the  half  blood  shall  inherit  equally  with 
them  of  the  whole  blood  in  the  same  degree, 
unless  the  inheritance  poes  to  the  intestate 
by  descent,  devise,  or  gift  of  some  one  of  his 
"ancestors,**  In  which  case  all  those  not  of 
the  blood  of  such  ancestor  shall  be  excluded 
from  such  Inheritance,  it  is  held  that  the 
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word  "ancestor"  designates  the  ancestors  of 
the  Intestate  in  the  right  line,  as  father  and 
mother,  grandfather  and  grandmother,  and 
does  not  include  collateral  relatives  as  broth- 
ers and  sisters.  The  term  is  not  the  equiva- 
lent of  the  expression  "the  parent  or  other 
kindred  of  the  intestate."  Valentine  v.  Weth- 
erill,  81  Barb.  655,  65a 

The  word  "ancestors"  In  Its  ordinary 
meaning  includes  those  from  whom  the  per- 
son spoken  of  is  lineal  descendant,  either  on 
the  father's  or  mother's  side;  and  whenever 
this  word  is  intended  to  be  used  in  a  sense 
which  is  different  from  its  ordinary  import 
of  lineal  ascendants,  or  in  the  enlarged  sense 
of  "antecessors,"  so  as  to  embrace  all  of  the 
blood  relatives  of  the  person  referred  to  who 
have  preceded  him,  it  is  qualified  or  en- 
larged by  some  other  term  to  show  that  it  is 
not  used  in  its  natural  sense  merely.  Banks 
Y.  Walker,  8  Barb.  Gh.  488,  446,  447. 

The  inference  is  plain,  says  Judge  Foot 
in  Mccarty  v.  Marsh,  6  N.  Y.  (1  Seld.)  263, 
that  the  word  "ancestor"  as  used  In  the  stat- 
utes is  not  limited  in  its  meaning  to  lineal 
ancestors  or  progenitors.  "Hence  the  in- 
ference is  pretty  plain  that  our  revisers  and 
Legislature  used  the  term  *any  ancestor,' 
without  the  qualifying  words  'lineal'  or  'col- 
lateral/ with  the  intent  of  embracing  an- 
cestors of  both  classes.  If  they  had  designed 
to  include  the  one  and  exclude  the  other,  it 
is  almost,  If  not  quite,  certain,  they  would 
have  used  the  appropriate  qualifying  words." 
In  re  Reeve,  77  N.  Y.  Supp.  936,  838»  88  Misc. 
Rep.  409. 

As  immedlata  aaoestor. 

"Ancestor,"  as  used  in  Rev.  St  1866,  p. 
415,  declaring  that  the  real  estate  which 
came  to  an  intestate  from  his  parent  or  "an- 
cestor" shall  belong  equally  to  the  brothers 
and  sisters  of  the  intestate,  signifies  the  one 
from  whom  the  estate  immediately  descend- 
ed, and  not  to  a  remote  ancestor.  Bucking- 
ham V.  Jacques,  87  Conn.  402,  403;  Clark  v. 
Shailer,  46  Conn.  119, 121. 

The  expression  "ancestor,"  as  used  in 
the  statute  regulating  descent  of  personal 
estates,  and  providing  that  if  an  intestate 
had  no  children  the  estate  should  pass  to  the 
brothers  and  sisters  of  the  intestate  who  may 
be  of  the  blood  of  the  "ancestor  from  whom 
the  estate  came,"  means  the  ancestor  from 
whom  the  estate  was  immediately  inherited. 
Prickett's  Lessee  v.  Parker,  8  Ohio  St  894, 
395;  Clayton  v.  Drake,  17  Ohio  St  367,  373; 
Oliver  V.  Sanders,  8  Ohio  St  501,  504. 

The  word  "ancestors,"  as  last  used  in  ] 
Rev.  St  p.  752,  §  615,  entitling  an  ancestor 
to  inherit  from  an  intestate  unless  the  inhere 
itance  came  to  the  intestate  by  descent  de- 
vise, or  gift  of  some  one  of  his  ancestors,  in 
which  case  all  those  who  are  not  of  the  blood 
of  such  "ancestor"  shall  be  excluded  from 


such  inheritance^  is  to  be  construed  bb  mean- 
ing the  immediate  ancestor  from  whom  the 
intestate  received  the  inheritance,  devise^  or 
gift    Wheeler  v.  Clutterbuck,  52  N.  Y.  67,  m 

Infant  brother. 

"  'Ancestor,'  as  used  In  a  statute  of  de- 
scent means  any  one  from  whom  the  estate 
is  inherited.  In  this  sense  an  infant  brother 
may  be  an  'ancestor*  of  an  adult  brother,  the 
former  having  died,  and  his  estate  having 
come  to  the  latter  as  his  heir."  Murphy  v. 
Henry,  35  Ind.  44%  450. 

ItiTiac  parent. 

"Ancestor,"  according  to  its  accsrate  and 
legal  meaning,  designates  one's  forefathers, 
etc.,  in  a  direct  line,  who  are  dead,  the  word 
not  applying  to  a  living  parent  EUllen  v. 
Iselin,  39  N.  B.  368,  371, 144  N.  Y.  865. 

ANOBSTRAZ.  PROPEBT7. 

"Ancestral  property"  is  realty  which 
comes  to  one  by  descent  or  devise  from  a  nov 
dead  ancestor,  or  by  deed  of  actual  gift  from 
a  living  one,  there  being  no  other  considera- 
tion than  that  of  blood,  as  distinguished  from 
"nonancestral  proper^,"  which  is  realty 
which  comes  to  one  In  any  other  way.  Brown 
V.  Whaley,  49  N.  B.  479,  480,  58  Ohio  St  654. 
65  Am.  St  Rep.  798. 

ANGESTRT. 

The  term  "ancestry,^^  within  the  rule 
that  questions  of  ancestry  and  pedigree  may 
be  proven  by  general  reputation,  is  not  lim- 
ited to  the  ancestry  or  pedigree  of  the  hu- 
man race,  but  is  equally  applicable  whether 
the  question  concerns  horses,  cattle,  dogs,  or 
men.  Citizens'  Rapid  Transit  Co.  v.  Dew,  45 
S.  W.  790.  791,  100  Tenn.  817,  40  L.  B.  A 
518k  66  Am.  St  Rep.  754. 

ANCHOR. 

Lying  at  anchor,  see  '^ytng.** 

ANOHOB  WATCK. 

"Mr.  Dana,  in  his  Dictionary  of  Sea 
Terms,  p.  129,  describes  an  'anchor  watch*  as 
a  'small  watch  of  one  or  two  men  kept  while 
in  port'  Capt  Totten,  in  the  Naval  Text- 
Book  and  Dictionary,  p.  443,  defines  it  ai 
*watch  of  three  or  four  men  kept  constantlj 
on  deck  and  stationed  at  one  of  the  anchors 
while  riding  at  single  anchor,  to  see  that  the 
stoppers,  painters,  cables,  and  buoy  ropes 
are  ready  for  immediate  use.'  It  is  the  dutj 
of  the  anchor  watch  to  do  whatever  may  be 
needful  or  possible  to  prevent  a  collision,  but 
it  is  not  bound  to  take  active  measures  to  get 
the  vessel  out  of  the  way  of  a  vessel  under 
command  approaching  in  broad  daylight  nor 
to  hall  such  vessel  unless  its  vessel  Is  dlscov- 
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ered  to  be  nnseezL"    The  Lodj  Franklin  (U. 
S.)  14  Fed.  Gai.  034,  OSS. 

ANCIENT. 

The  word  ''ancient,'*  as  applied  to  lights, 
ways,  foundations,  etc.,  means  such  lights, 
ways,  etc.,  as  have  been  used  as  such  more 
than  20  years  with  acquiescence.  E«no  ▼.  Del 
Vechio,  11  N.  y.  Super.  CL  (4  Duer)  68,  63. 

The  word  "andent,"  as  used  In  Oonst 
art  2,  8  2,  which  recognizes  the  state's  **an- 
clent"  right  of  eminent  domain  and  of  tax- 
ation, means  old,  'that  existed  in  former 
times,  and  Is  not  used  rhetorically  for  the 
purpose  of  conveying  the  Information  that 
such  rights  always  existed  here  and  in  the 
goTemments  whence  ours  is  derived."  It  is 
limiting  and  qualifying,  and  alludes  to  those 
powers  of  imposing  and  modes  of  collecting, 
based  upon  necessity  and  immemorial  usage, 
or,  rather,  common  usage  which  had  been 
theretofore  employed.  It  justifies  them  and 
such  analogous  modes  of  collection  as  might 
rest  upon  the  same  principle  with  the  other, 
and  merely  means  the  power  to  Impose  and 
collect  taxes  by  the  ordinary  methoda.  Bag- 
ley  V.  Castile,  42  Ark.  77»  87. 

ANOIEHT  DEED. 

A  deed  80  years  old,  and  proven  to  have 
come  from  a  proper  place  of  custody,  is 
known  as  an  "ancient  deed,"  and  may  be  ad- 
mitted in  evidence  without  proof  of  its  exe- 
cution. Havens  v.  Seashore  Land  Co.,  20 
AU.  497,  501,  47  N.  J.  Eq.  (2  Dick.)  365. 

An  "ancient  deed"  is  one  more  than  80 
years  old,  and  having  nothing  suspicious 
about  it,  which  is  presumed  to  be  genuine 
without  express  proof.  Davia  y.  Wood,  61 
8.  W.  685,  698,  161  Mo.  17. 

ANOIEIIT  DEMESHSi 

"Ancient  demesne"  is  a  title  to  land  ter- 
ra regis  recorded  In  the  Doomsday  Book,  and 
no  other.  In  other  words,  it  is  a  recorded  ti- 
tle derived  from  the  King.  Tenants  holding 
such  land  under  the  English  tenures  were 
free  as  to  their  persons,  but  not  as  to  their 
estates.    Hunt  v.  Bum,  1  Salk.  57. 

"Ancient  demesnes"  were  manors  which, 
during  the  period  of  William  the  Conqueror, 
were  held  by  the  Crown,  each  of  which  was 
so  recorded  in  the  Doomsday  Book.  Tenure 
in  ancient  demesne  might  be  pleaded  in 
abatement  to  an  action  of  ejectment.  Rust 
V.  Roe,  2  Burrows^  1046;  Baker  t.  Wich,  1 
Salk.  56,  57. 

ANCIENT  DOOUMENTa 

The  term  "ancient  documents^  ts  used  to 
designate  a  class  of  documents  which  are  ad- 
mitted in  evidence  without  proof  of  execu- 


tion, their  admissibility  as  ancient  documents 
being  based  on  the  presumption  and  theory 
that  the  attesting  witnesses  are  dead.  The 
term  includes  a  deed  more  than  30  years  old 
received  by  the  owner  of  land  from  his  gran- 
tor, its  proper  custodian.  White  v.  Farrls, 
27  South.  259,  261,  124  Ala.  461. 

ANCIENT  IiIOHTS. 

"Ancient  lights"  is  the'  right  to  the  en- 
joyment of  lights  or  windows  wtiich  have  ex- 
isted for  20  years  with  the  acquiescence  of 
the  owner  of  the  adjoining  ground,  it  being 
a  decisive  presumption  of  a  right  to  maintain 
such  lights  unobstructed  by  grant  or  oth- 
erwise, unless  contradicted  or  explained. 
Wright  V.  Freeman  (Md.)  5  Har.  &  J.  467, 477. 

"Ancient  lights"  Is  a  doctrine  of  the  com- 
mon law  protecting  the  windows  and  open- 
ings of  a  man's  house  which  have  remained 
open  for  a  time  sufficient  to  authorize  a  pre- 
sumption of  a  grant  to  keep  them  open  by 
the  adjoining  owner  which  will  prevent  the 
erection  of  a  building  on  the  adjoining  lot  in 
such  a  manner  as  to  shut  off  light  and  air. 
Thus,  where  one  sells  a  messuage,  having 
doors  or  openings  into  a  vacant  lot  adjoining 
belonging  to  the  vendor,  without  reserving  a 
right  to  build  on  such  lot  or  to  stop  the  win- 
dows and  doors,  neither  such  vendor  nor  his 
grantee  of  such  lot  can  lawfully  stop  them. 
No  lapse  of  time  is  necessary  to  confirm  the 
plaintiff's  rights.  He  may  maintain  his  ac- 
tion for  such  a  nuisance  immediately  after  his 
purchase,  as  well  as  after  the  lapse  of  20 
or  40  years.  Story  v.  Odin,  12  Mass.  157, 160, 
7  Am.  Dec.  46.  See,  also,  to  the  same  effect, 
Swansborough  v.  Coventry,  9  Bing.  805. 

The  English  doctrine  sustaining  the  right 
to  ancient  lights  and  windows  based  on  20 
years'  user  is  not  generally  applicable  In  the 
United  States,  since  to  adopt  it  would  greatly 
Interfere  with  and  impede  the  rapid  changes 
and  improvements  constantly  going  on  in 
towns  and  cities.  Cherry  v.  Stein,  11  Md. 
1,  7.  See,  also,  3  Kent,  Comm.  448;  Mahan 
V.  Brown  (N.  Y.)  13  Wend.  261,  28  Am.  Dec. 
461;  Myers  v.  Gemmel  (N.  Y.)  10  Barb.  537; 
Pierre  v.  Femald,  26  Me.  (13  Shep.)  436,  46 
Am.  Dec.  573;  Ingraham  v.  Hutchinson,  2 
Conn.  584,  597 ;  Napier  v.  Bulwinkle  (S.  C.)  6 
Rich.  Law,  311;  Hoy  v.  Sterrett  (Pa.)  2 
Watts,  331,  27  Am.  Dec  313. 

ANCIENT  RENXa 

"Ancient  rents"  is  rent  which  has  pre- 
viously been  reserved  for  the  messuage  if 
the  building  was  not  under  lease.  Orby  y. 
Mohun,  2  Yem.  542,  544.  See^  also^  Payne 
v.  Whale,  7  East,  274, 279. 

ANCIENT  WATEB  COURSE. 

"A  water  course  is  ancient  if  the  channel 
through  which  it  naturally  nms  has  existed 
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from  time  Immemorial.  Whether  It  is  enti- 
tled to  be  called  an  'ancient  water  course,' 
and,  as  such,  legal  rights  acquired  and  lost 
in  it,  does  not  depend  upon  the  quantity  of 
water  it  discharges.  Many  ancient  streams 
which,  if  dammed  up,  would  inundate  a  large 
region  of  country,  are  dry  a  great  portion  of 
the  year.  If  the  face  of  the  country  is  such 
that  it  necessarily  collects  in  one  body  so 
large  a  quantity  of  water  after  rains  and 
melting  snows  so  as  to  require  an  outlet  to 
some  common  reservoir,  and  if  such  water  is 
regularly  discharged  through  a  well-defined 
channel  which  the  force  of  the  water  has 
made  for  itself — ^an  accustomed  channel 
through  which  it  flows  and  has  flowed  from 
time  immemorial — such  a  channel  is  an  an- 
cient natural  water  course."  Earl  v.  De 
Hart,  12  N.  J.  ^.  (1  Beasl.)  280,  283,  284,  72 
Am.  Dec.  895. 

ANCILLARY. 

"Ancillary"  means  ••subordinate"  or 
"auxiliary**  to  the  principal.  Steele  v.  Con- 
necticut General  Life  Ins.  Co.,  52  N.  Y.  Supp. 
373,  379,  31  App.  Div.  389. 

ANOHiUkBT  ABMINISTRATIOH. 

Administration  taken  out  in  another 
state  is  ancillary  to  the  administration  in  the 
forum  of  the  domicile.  Pisano  y.  B.  M.  &  J. 
F.  Shanley  Co.,  48  Atl.  618,  620,  66  N.  J. 
Law,  1. 

"Ancillary  administration"  is  an  admin- 
istration in  a  state  other  than  that  in  which 
the  principal  administration  is  granted,  and 
is  subservient  and  subordinate  to  the  latter. 
In  re  Gable's  Estate,  44  N.  W.  352,  853,  79 
Iowa,  178.  9  L.  R.  A.  218. 

AHOIIXABY  ADMINISTRATOR. 

An  "ancillary  administrator**  is  one  who 
is  subordinate  or  auxiliary  to  the  principal 
or  domiciliary  administrator.  An  "ancillary 
administrator**  is  appointed  in  a  foreign  Ju- 
risdiction to  enforce  the  rights  of  the  estate 
in  that  jurisdiction,  because  a  domiciliary 
administrator  is  not  recognized  by  the  courts 
of  a  foreign  state.  Steele  v.  Connecticut 
General  Life  Ins.  Co.,  52  N.  Y.  Supp.  373,  379, 
31  App.  Div.  389. 

ANCILLARY  ATTACHMENT. 

An  ancillary  attachment  is  sued  out  in 
aid  of  a  suit  already  brought,  and  its  only 
office  is  to  hold  the  property  attached  under 
It  for  the  satisfaction  of  the  plaintiff's  de- 
mand. It  does  not  bring  the  parties  into 
court,  its  office  being  different  from  a  sum- 
mons, in  that  the  one  brings  the  person,  and 
the  other  the  property,  before  the  court. 
Templeton  v.  Mason,  G5  S.  W.  25,  26^  107 
Tenn.  625. 


An  ancillary  attachment  is  a  proceeding 
in  aid  of  the  personal  action  when  the  debtor 
has  been  served  or  has  appeared  in  court  so 
as  to  be  liable  to  a  personal  judgment  The 
remedy  thus  employed  is  usually  an  adjunct 
to  the  main  suit  It  often  happens  that  aft- 
er a  suit  at  law  has  been  instituted  for  the 
recovery  of  a  debt  or  damages,  and  where 
personal  service  is  or  may  be  had.  a  ground  of 
attachment  arises,  and  an  attachment  be- 
comes necessary  that  the  property  may  be 
seized  and  held  to  respond  to  any  Judgment 
that  may  be  recovered.  The  attachment  pro- 
ceeding in  such  case  is  designated  as  "ancil- 
lary.** A  proceeding  in  attachment  brought 
against  a  nonresident  debtor  against  whom 
there  was  no  expectation  of  securing  personal 
service  or  of  obtaining  a  personal  Judgment, 
but  sale  made  to  subject  the  property  of  the 
defendant  within  the  jurisdiction  of  the 
court,  that  sale  is  not  an  ancillary  attach- 
ment Southern  California  Fruit  Exclu  t. 
Stamm,  54  P^c.  345,  347,  9  N.  M.  36L 

ANOHiUkRT  BILL. 

The  term  "ancillary  bill"  is  applicable  to 
proceedings  growing  out  of  the  original  pro- 
ceedings in  the  same  court,  and  dependent 
on  such  proceedings,  and  instituted  for  the 
purpose  of  enforcing  a  Judgment  or  render- 
ing complete  justice  among  all  the  parties  in 
interest  Coltrane  v.  Templeton  (U.  S.)  106 
Fed.  370,  374.  45  0.  O.  A.  328. 

If  one  have  an  action  at  law  pending, 
he  may  file  a  bill  of  discovery  in  equity  or  a 
bill  for  some  other  equitable  relief  in  aid  of 
his  action  at  law,  and  this  bill  is  auxiliary  to 
his  action  at  law,  and  in  a  certain  sense  an- 
cillary. So  if  one  have  a  Judgment  at  law, 
and  his  execution  thereof  be  obstructed  or 
hindered,  he  may  file  a  bill  in  equity  to  re- 
move the  obstruction  or  to  subject  assets 
which  the  execution  otherwise  will  not  reach, 
and  this  and  similar  proceedings  are  "aux- 
iliary,** and  in  a  certain  sense  "ancillary**; 
and,  in  the  peculiar  relation  of  the  jurisdic- 
tion of  the  federal  courts  to  the  citizenship  of 
parties,  this  principle  of  ancillary  Jurisdic- 
tion Is  sometimes  resorted  to  for  sustaining 
supplemental  litigation  involving  a  jurisdic- 
tion which  otherwise  a  federal  court  could 
not  maintain,  as  where  the  Judgment  is  be- 
tween a  plaintiff  and  defendant  of  adverse 
citizenship,  but  the  subsequent  bill  in  equity 
involves  a  controversy  between  citizens  of 
the  same  state  of  whom  the  federal  courts 
could  have  no  jurisdiction,  the  proceedini:  is 
treated  as  a  continuation  of  a  suit  at  law  and 
"ancillary**  to  it  In  re  Williams  (U.  S.)  123 
Fed.  321,  322. 

ANCTLLARY  SUIT. 

Actions  by  a  judgment  creditor  to  set 
aside  fraudulent  transfer  of  personal  prop- 
erty by  a  judgment  debtor  after  the  return 
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of  an  execution  are  ancillary  to  the  original 
suit,  and  are  In  effect  a  continuance  of  the 
snit  at  law  to  obtain  the  fruit  of  a  Judgment, 
or  to  remove  obstacles  to  its  enforcement 
Therefore  It  would  seem  that  they  cannot  be 
maintained  In  any  court  which  does  not  exer- 
cise auxiliary  Jurisdiction  over  the  court  in 
which  the  original  suit  was  brought.  Tabell 
▼.  Griggs  (N.  Y.)  8  Paige,  207,  23  Am.  Dec. 
790;  Davis  v.  Bruns  (N.  Y.)  23  Hun.  648. 
Therefore  such  an  action  cannot  be  main- 
tained In  the  federal  court  where  the  original 
judgment  was  recovered  In  another  state, 
and  especially  where  the  fraudulent  transfer 
Is  to  be  set  aside  there  also.  Claflln  v.  Mc- 
Dermott  (U.  S.)  12  Fed.  87S. 

AND. 

Pub.  St  c.  157,  {  104,  provides  that  debts 
due  to  and  taxes  assessed  by  the  state  or 
any  county  or  town  shall  be  preferred  debts 
in  the  declaration  of  dividends  on  an  Insol- 
vent  estate.  Held  that,  the  words  "debts 
due  to  and  taxes  assessed  by"  being  connect- 
ed conjunctively  in  the  statute,  the  Intention 
was  that  each  should  be  a  preferred  debt 
Bent  V.  Inhabitants  of  Hubbardston,  138 
Mass.  99,  100. 

"And,"  as  used  In  an  Instruction  that 
the  burden  of  proof  rests  on  the  defendant  to 
establish  the  defense  that  plalntliTs  Injury 
resulted  from  his  Intoxication  "and"  negli- 
gence, does  not  mean  that  the  defendant  must 
establish  both  Intoxication  and  contributory 
negligence,  but  requires  him  only  to  prove 
such  intoxication  as  culminated  In  negligence. 
Loewer  v.  City  of  Sedalia,  77  Mo.  431,  447. 

'*And,"  as  used  In  a  claim  for  a  patent 
for  a  firecracker,  which  claimed,  "first,  in  a 
firecracker,  the  match,  B,  and  fuse,  C,  In 
combination  with  a  solid  plug  and  body," 
should  not  be  construed  to  mean  that  the 
match  and  fuse  constituted  but  one  element, 
so  as  to  render  such  a  contrivance  an  In- 
fringement of  a  patent  for  continuous  fuse. 
Masten  v.  Hunt  (U.  S.)  6  Fed.  216,  218,  6  O. 
C.  A.  42. 

The  charge  In  an  Information  was  that 
the  defendant,  knowing  the  bank  In  which 
he  was  cashier  to  be  insolvent  received  there- 
in money  "on  deposit  and  for  safe-keeping." 
Held,  that  the  words  "for  safe-keeping" 
clearly  qualify  the  word  "deposit,"  and  that 
there  was  but  one  action  charged — a  receiv- 
ing of  money  on  deposit  for  safe-keeping. 
Koetting  v.  State,  60  N.  W.  822,  88  Wis.  602. 

The  expression  "writing  and  aflldavlt*' 
standing  alone,  in  an  Indictment  alleging  the 
sending  of  a  false  "writing  and  affidavit"  to 
the  Pension  Office,  might  be  ambiguous.  It 
might  mean  two  documents  or  it  might  mean 
one,  but  when  accompanied  by  a  recital  of 
the  writing  or  affidavit  it  is  clearly  shown 
to  be  one  Instrument,  and  the  pleading  is  not 
1  Wds.  &  P.— 26 


double.    United  States  v.  Corbin  (U.  S.)  11 
Fed.  238.  239. 

The  use  of  the  word  "and,"  in  an  in- 
struction that  defendant  had  no  right  to  do 
a  certain  thing  In  the  performance  of  his 
contract  after,  he  had  notice  of  a  certain  ar- 
rangement "and"  had  consented  thereto,  does 
not  render  the  Instruction  erroneous  on  the 
ground  that  such  use  of  the  word  constituted 
an  assumption  that  defendant  had  consented 
to  the  arrangement.  Wreggitt  v.  Bamett, 
58  N.  W.  467,  99  Mich.  477. 

Under  Const  art  4,  {  17,  providing  that 
property  shall  be  assessed  for  taxes  under 
general  laws  "and"  by  uniform  rules,  prop- 
erty must  be  taxed  both  under  general  laws 
and  by  uniform  rules.  The  constituent  parts 
of  the  sentence,  "general  laws  and  uniform 
rules,"  are  essentia]  to  a  valid  act  of  taxa- 
tion. State  Board  of  Assessors  v.  State,  4 
AU.  578,  602,  48  N.  J.  Law.  146. 

The  use  of  the  word  "and"  to  unite  the 
words  "assessments  and  taxes"  In  Oomp.  St 
c.  12a,  {  91,  providing  for  the  listing  of  "as- 
sessments and  taxes"  by  the  proper  dty  offi- 
cer and  the  subsequent  sale  of  the  land  af- 
fected thereby,  shows  that  the  words  were 
not  synonymous.  State  v.  Irey,  60  N.  W. 
601,  606,  42  Neb.  186. 

The  word  "and,"  as  used  in  Act  Feb.  18, 
1891,  declaring  that  the  office  of  commission- 
er of  agriculture  shall  be  elective,  and  at  the 
general  election  in  1892  and  every  two  years 
thereafter  there  shall  be  elected  a  commis- 
sioner of  agriculture,  does  not  have  the  efl^ect 
that  the  first  part  of  the  act  should  go  into 
immediate  effect,  and  that  the  last  should  be 
suspended  until  the  time  of  holding  the  elec- 
tion. There  is  but  one  sentence,  and  what  is 
deemed  a  second  clause  is  only  the  conclud- 
ing member  of  the  sentence.  The  first  mem- 
ber makes  the  office  elective,  and  the  second 
declares  when  the  election  shall  be  held. 
Lane  v.  Kolb,  92  Ala.  636^  665,  9  South.  873 

"And,"  as  used  in  a  will  giving  and  devis- 
ing unto  the  children  of  testator's  brother 
W.,  sister  M.,  sister  S.,  sister  M.,  brother  J., 
"and"  brother  Henry,  indicates  the  closing  of 
the  class  of  persons  whose  children  are  to 
take.  Upplncott  v.  Bechtold,  34  Atl.  1079, 
1080,  54  N.  J.  Eq.  407. 

As  weUas. 

In  an  act  of  the  Legislature  providing 
that  all  executors  shall  be  liable  on  their 
bonds  for  the  trusts  of  the  will  "and"  all  du- 
ties devolving  upon  them  as  executors,  "and" 
expresses  the  relation  of  addition,  and  means 
"as  well  as."  Porter  v.  Moores,  51  Tenn.  (4 
Helsk.)  16,  19. 

As  In  addition  to. 

"And"  is  an  article  which  expresses  the 
relation  of  addition.    It  may  connect  words 
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merely  or  full  gentenceg.    Hyatt  v.  Allen,  54 
Cal.  353,  867. 

Where  a  lease  provided  that  the  lessee, 
for  and  In  consideration  of  the  renting,  was 
to  pay  as  rent  for  the  premises  a  yearly  mon- 
ey rent  of  $660,  and  In  addition  thereto,  as 
part  rent,  was  to  board  the  lessor  "and"  his 
family,  consisting  of  two  adult  persons,  dur- 
ing said  year,  the  lease  should  be  construed 
as  obligating  the  lessee  to  board  not  only  the 
lessor  but  two  adult  persons  In  addition,  and  j 
should  be  construed  as  If  It  read,  "and  board  ' 
the  lessor,  and  and,  or  in  addition  thereto,  ' 
two  adult  persons,"  since,  if  the  lessee  agreed  , 
to  board  only  two  persons,  then  what  follows 
"and'*  In  the  sentence  includes  a  part  of  what  j 
preceded  it,  and  the  word  "and"  does  not  • 
mean  something  added  or  In  addition  to  what  | 
has  gone  before,  which  would  be  contrary  to  1 
the  plain  use  of  the  term.    O'Brien  v.  Carson, 
42  Iowa,  553,  554.  i 

The  conjunction  "and"  is  a  co-ordinate; 
conjunction.  It  is  not  explanatory,  but  sig- 
nifies and  expresses  the  relation  of  addition. 
As  used  In  a  declaration  alleging  that  a  city 
disregarded  Its  duty  by  failing  to  keep  the 
earth,  sand,  and  other  substances  of  the 
walls  or  sides  of  a  sewer  firmly  In  place  by 
su fleering  the  earth,  sand,  and  other  sub- 
stances to  remain  in  a  loose,  water-soaked, 
"and"  dangerous  condition,  it  means  that  the 
earth,  sand,  and  other  substances  of  the 
walls  or  sides  of  the  ditch  were  In  a  con- 
dition beyond  or  in  addition  to  that  of  a  loose 
and  water-soaked  condition.  City  of  La  Salle 
V.  Kostka,  60  N.  B.  72,  74,  190  111.  130. 

In  an  assignment  of  a  patent,  together 
with  all  other  letters  patent  and  applications 
therefor  connected  with  the  manufacture  of 
pig  Iron,  blooms,  and  billets,  "and"  the  con- 
version or  treatment  of  iron  or  steel  Into 
rails,  blooms,  or  billets,  "and"  Is  used  in  the 
cumulative  sense,  and  Imports  an  additional 
and  not  a  vastly  restricted  class  of  cases  In 
which  an  assignment  of  these  applications 
was  to  be  made,  and  does  not  embrace  such 
patents  or  applications  as  combine  both  of 
the  features.  Appeal  of  Reese,  15  Atl.  807, 
810. 122  Pa.  302. 

The  word  "and"  commonly  means  *in 
addition  to,"  and  should  be  so  construed  in 
Rev.  St.  1803,  c.  43,  $  16,  making  It  a  crlm-  ' 
Inal  offense  to  sell  intoxicating  liquors  out- 
side of  cities,  towns,  and  villages  "in  any  less 
quantity  than  five  gallons,  and  In  the  origi- 
nal package  as  put  up  by  the  manufacturer," 
so  that  sales  of  less  than  five  gallons  are  pro- 
hibited except  when  contained  in  an  original 
package.  Tipton  v.  People,  40  N.  B.  838. 
839.  156  111.  241. 

Pub.  Laws,  c  596,  {  1,  declares  that  no 
person  shall  manufacture  or  sell  or  suffer 
to  be  manufactured  or  sold,  or  suffer  to  be 
kept  on  his  premises  or  in  his  possession,  or 
under  his  charge,  for  the  purpose  "of  sale 
and  delivery  within  the  state,"  any  liquors. 


etc.  Defendant  was  indicted  under  the  stat- 
ute for  keeping  Intoxicating  liquors  for  sale, 
and  it  was  contended  by  the  Attorney  Gen- 
eral that  the  words  "and  delivery,"  as  used 
in  the  statute,  added  nothing  to  the  meaning, 
and  might  be  treated  as  pure  pleonasm,  but 
the  court  held  that,  while  generally  and  al- 
most invariably  a  sale  Imports  delivery  or  is 
completed  only  by  delivery,  occasionally  the 
sale  is  completed  without  delivery,  as  where 
the  article  bought  is  specific  and  is  retained 
for  the  purchaser  by  the  seller.  In  which  case 
the  title  passes,  and  if  the  article  is  lost  by 
fire  before  delivery  the  loss  falls  on  the  pur- 
chaser. 'Therefore  the  words  'and  delivery* 
must  be  construed  to  have  been  inserted  by 
way  of  limitation,  so  as  to  make  the  keeping 
of  the  prohibited  liquors  for  sale  within  the 
state,  to  be  used  as  a  beverage,  inimical  to 
the  statute  only  when  the  keeper  intends 
not  only  to  sell,  but  also  to  deliver  as  well 
as  to  sell,  such  liquors  within  the  state.'* 
State  V.  Murphy,  10  Atl.  585,  587,  15  R.  L 
543. 

Oonstmed  as  or. 

The  popular  use  of  "or"  and  "and**  Is 
so  loose  and  so  frequently  inaccurate  that 
while  they  are  not  treated  as  interchange- 
able, and  their  strict  meaning  should  be 
followed  when  their  accurate  reading  does 
not  render  the  sense  dubious,  their  strict 
meaning  is  more  readily  departed  from  than 
that  of  other  words,  and  one  may  be  read 
in  place  of  the  other  in  deference  to  the 
meaning  of  the  context  Wltherspoon  v. 
Jemigan  (Tex.)  76  S.  W.  445-447. 

"Where  sense  requires  it,  there  are  many 
cases  to  show  that  we  may  construe  the  word 
*or*  into  'and,'  and  'and*  Into  *or,*  in  order 
to  effectuate  the  Intention  of  the  parties.  I 
would  say,  with  Lord  Hardwlcke,  that  there 
is  no  magic  in  particular  words  further  than 
they  show  the  Intention  of  the  parties.** 
Burrlll  V.  Kemp,  3  Term  R.  470,  473. 

To  give  effect  to  the  Intention  of  the 
parties  to  an  instrument,  a  word  will  be  ex- 
cluded or  disregarded  altogether,  if  neces- 
sary. Thus  "and"  is  often  construed  to 
mean  "or."  Chicago,  B.  &  Q.  R.  Co.  v. 
Bartlett  H  N.  E.  867,  869,  120  IlL  603. 

In  a  resolution  of  a  corporation  author^ 
izing  its  secretary  and  treasurer  to  secure 
any  "and"  all  other  creditors  of  the  cor- 
poration by  mortgages  subject  to  and  subse- 
quent to  a  mortgage  to  another  person,  "and** 
should  be  construed  as  having  the  meaning 
of  "or,"  giving  the  right  to  secure  any  other 
creditors,  and  not  requiring  a  mortgage  which 
should  secure  all  other  creditors.  Brown  v. 
Grand  Rapids  Parlor  Fur.  Co.  (TJ.  S.)  68  Fed. 
286,  291,  7  C.  0.  A.  225,  22  L.  R.  A.  817. 

A  policy  Insured  a  vessel  in  the  sum  of 
$3,000  and  $1,000  on  her  cargo,  and  provided 
that  should  the  vessel  and  cargo  be  insured 
in  England  in  time  to  attach,  this  policy  is 


AND 


387 


AND 


to  be  caDceled  on  the  assured^s  paying  one- 
half  per  cent  The  vessel  was  Insured  In 
England,  but  the  cargo  was  not  It  is  not 
uncommon,  In  papers  written  without  much 
attention  to  technical  and  grammatical  rules, 
to  find  "and"  used  for  "or,"  and  "or"  for 
•*and."  In  this  case  neither  word  alone 
would  have  clearly  expressed  the  Intent  of 
the  parties.  They  intended  that  if  vessel 
and  cargo,  or  either  of  them,  should  be  in- 
sured in  England,  this  i>olicy  should  attach 
only  on  what  should  remain  uninsured  by 
such  policy  effected  in  England.  Davla  ▼. 
Boardman,  12  Mass.  80,  83. 

"And,"  as  used  in  an  order  requiring  that 
a  bond  be  given  by  the  petitioners  indemnify- 
ing one  whose  property  had  been  taken  un- 
der a  warrant  of  seizure  in  a  bankrupt  pro- 
ceeding for  all  damage  he  might  sustain, 
providing  that  if  on  the  final  hearing  of  the 
creditor's  petition  to  have  the  defendant  ad- 
Judged  a  bankrupt  the  defendant  shall  prove 
be  is  not  a  bankrupt  '*and"  the  proceeding 
against  him  by  the  petitioning  creditors  shall 
be  dismissed,  must  be  read  as  "or,"  so  that 
defendant  would  have  the  indemnity  in  case 
he  proved  that  he  was  not  a  bankrupt  or 
the  proceedings  were  dismissed,  and  hence 
when  Judgment  was  rendered  for  defendant 
in  the  bankrupt  proceedings  the  event  had 
happened  upon  which  the  liability  of  defend- 
ant was  conditioned,  and  the  indemnity  be- 
came operative  to  defendant  Sonneborn  v. 
Llbbey.  7  N.  B.  813,  818,  102  N.  Y.  539. 

Same—In  bonds,  deeds,  ot  mortgages. 

As  used  in  a  forthcoming  bond,  the 
obligation  of  which  is  to  satisfy  the  judg- 
ment "and"  deliver  the  property,  "and"  is 
to  be  construed  as  meaning  "or.**  Hayman 
V.  Hallam,  79  Ky.  889,  892. 

"And,"  as  used  in  a  bond  reciting  a  levy 
of  execution  upon  the  property  claimed  by 
a  person  other  than  the  Judgment  debtor, 
which  was  conditioned  that  the  officer  making 
the  levy  be  kept  harmless  "and"  that  the 
obligors  should  pay  all  damages  in  case  the 
execution  be  levied  on  the  wrong  property, 
means  "or,"  the  intention  being  to  indemnify 
the  officer  both  for  levying  on  the  wrong 
property  and  for  its  sale.  Finckh  v.  Evers, 
25  Ohio  St  82,  83. 

"And"  is  not  confined  to  its  grammati- 
cal sense,  but  may  be  read  "or"  where  the 
plain  intent  of  the  grantor  was  that  it  should 
be  so  construed.  A  similar  rule  is  to  be 
observed  in  the  construction  of  statutes. 
Long  Island  R.  Co.  v.  Conklln  (N.  Y.)  32 
Barb.  381,  385. 

"And,"  as  used  in  a  deed  conveying  all 
the  right  title,  and  interest  of  the  grantor  in 
and  to  all  the  real  estate  of  which  A.  "and" 
B.  died  seised  or  possessed,  will  be  construed 
■to  mean  "or,"  in  order  to  carry  out  the  man- 
ifest intention  of  the  grantor.  "It  is  not 
uncommon  to  construe  *and'  to  mean  'or,' 


and  'or*  to  mean  'and,'  when  necessary  to 
carry  Into  effect  the  Intention  of  the  parties." 
Litchfield  V.  Cudworth,  32  Mass.  (15  Pick.) 
23.  27. 

"And,"  as  used  in  a  deed  giving  a  right 
of  re-entry  to  the  grantor  In  case  the  grantee 
neglects  to  pay  certain  debts  ot  the  testa- 
tor "and"  suffers  the  grantor  to  be  put  to 
costs,  trouble,  or  expense,  is  to  be  construed 
as  meaning  "or."  "It  is  well  settled  at  the 
present  day,  although  for  a  long  time  vex- 
ata  questlo  in  England,  that  the  grammati- 
cal sense  is  not  to  be  adhered  to  either  in 
a  win  or  deed  where  the  contrary  intent  is 
apparent  Lord  Kenyon  observed  that  In 
deeds  certain  legal  phrases  must  be  used  to 
create  certain  estates,  but  beyond  that  he 
would  say  with  Lord  Hardwicke  that  there 
is  no  magic  in  words  further  than  as  they 
show  the  intention  of  the  parties."  Jackson 
V.  Topping  (N.  Y.)  1  Wend.  388,  396,  19  Am. 
Dec.  515. 

The  phrase  "claims  due  said  G.  and  P.," 
in  a  mortgage  securing  all  legal  claims  due 
said  C.  and  P.,  was  held  capable  of  being 
construed  to  include  individual  debts  of  C, 
the  courts  saying  that  the  words  are  fairly 
susceptible  of  more  than  one  interpretation. 
They  may  mean  claims  due  to  the  parties 
Jointly,  or  they  may  mean  claims  due  to  them 
severally,  or  they  may  mean  claims  due  to 
them  Jointly  and  severally.  Snow  ▼.  Pres- 
sey,  27  Atl.  272,  276,  85  Me.  40a 

Same— In  oharter  or  ordinanoes. 

In  an  ordinance  "or"  will  not  be  sub- 
stituted for  "and"  on  mere  conjecture  as 
to  the  motives  which  induced  the  repeal  of 
the  .former  enactment  Such  a  change  can- 
not properly  be  made  in  any  case  unless 
necessary  to  give  effect  to  the  Intent  of  the 
Legislature  as  disclosed  by  the  context 
City  of  Frankford  v.  Arrott  (Pa.)  8  Phila. 
41,  42. 

The  word  "and,"  In  an  ordinance  requir- 
ing commission  merchants  "and"  produce 
dealers  to  obtain  a  license,  may  be  construed 
to  mean  "or,"  there  being  no  such  general 
and  prevailing  custom  of  uniting  produce 
dealers  and  commission  merchants  to  one 
person,  firm,  or  corporation  as  to  lead  to  the 
conclusion  that  the  ordinance  was  one  in- 
tended to  apply  to  the  combination  of  both 
businesses.  Kansas  City  v.  Crush,  52  S.  W. 
286,  287,  151  Mo.  128. 

"And,"  as  used  in  a  city  charter  author- 
izing the  common  council  to  suppress  "and" 
restrain  tenpin  alleys,  is  used  disjunctively 
for  "or."  Smith  v.  City  of  Madison,  7  Ind. 
86,  90. 


olvll  statvtes. 

"Or"  and  "and"  are  not  treated  as  Inter- 
changeable in  a  statute  unless  the  intention 
requires,  and  in  deference  to  the  context  The 
most  latitudinarian  construction  would  not 
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saDctloD  the  Interchange  of  "or"  for  "and" 
in  an  article  of  the  Code  of  Practice,  in  the 
con9truction  of  which  strict  meaning  should 
not  be  departed  from.  Merchants'  &  Farm- 
ers' Bank  y.  McKellar,  11  South.  592,  695,  44 
La.  Ann.  940. 

The  words  "and"  and  "or"  when  used  In 
a  statute  are  convertible,  as  the  sense  may  re- 
quire. A  substitution  of  one  for  the  other 
is  frequently  resorted  to  in  the  Interpreta- 
tion of  statutes,  when  the  evident  intention  of 
the  lawmaker  requires  it  People  v.  Rice,  33 
N.  B.  846,  847,  138  N.  Y.  151;  Eisfleld  v. 
Ken  worth,  50  Iowa,  3S9,  391;  Collins  Granite 
Co.  V.  Devereux,  72  Me.  422,  425;  Williams 
V.  Poor,  21  N.  W.  753,  755.  65  Iowa,  410; 
Price  V.  Forrest,  35  Atl.  1075,  1080,  54  N. 
J.  Bq,  669. 

"And"  may  be  read  "or"  if  the  sense  re- 
quires it.  Bates'  Ann.  St.  Ohio  1904,  $S 
6794,  23.  4947;   Rev.  St.  (Wyo.)  1899,  §  2724. 

In  the  General  Highway  Act  (5  &  6  Wm. 
IV,  c  50,  J  111),  providing  that,  if  the  in- 
habitants of  any  parish  shall  agree  to  defend 
any  Indictment  found  against  any  such  par- 
ish, the  surveyor  of  such  parish  may  charge 
in  his  account  the  reasonable  expenses  in- 
curred In  defending  such  prosecution,  after 
the  same  shall  have  been  agreed  to  by  such 
inhabitants  at  a  vestry  or  public  meeting 
"  *and'  allowed  by  two  Justices  of  the  peace" 
within  the  division  where  such  highway  shall 
be,  "and"  should  be  construed  as  "or." 
Townsend  v.  Read,  10  J.  Scott  (N.  S.)  308, 
321. 

In  Code  1873,  S  1068,  providing  that  a 
failure  of  a  corporation  to  comply  with  cer- 
tain requirements  to  organization  "and" -pub- 
licity renders  the  Individual  property  of  the 
stockholders  liable  for  the  corporate  debts, 
"and"  will  be  construed  "or."  Seaton  ▼• 
Grimm,  81  N.  W.  225,  226,  110  Iowa,  145. 

In  Laws  1899,  c.  25,  §  4,  creating  the  city 
court  of  Atchinson  City,  and  providing  that 
the  Governor  shall  appoint  a  marshal,  who 
shall  hold  office  for  two  years  "and"  until 
his  successor  Is  elected  and  qualified,  "and" 
will  be  construed  to  mean  "or."  Starr  ▼. 
Flynn,  62  Pac  659,  660,  02  Kan.  845. 

"And,"  as  used  In  the  resolve  of  March. 
1804,  accepting  the  report  of  a  conunlssloner 
appointed  to  survey  a  town  and  report  the 
number  of  proprietors  and  settlers  of  a  cer- 
tain class,  their  heirs  and  assigns,  and  the 
quantity  which  ought  to  be  confirmed  to 
them,  and  affirming  and  granting  the  quan- 
tity of  land  assigned  in  such  report  and  sur- 
vey to  the  original  proprietors  to  the  settlers 
"and"  to  the  heirs  and  assigns  of  settlers  as 
respectively  set  against  their  several  names 
therein,  must  be  construed  as  meaning  "or," 
so  as  to  give  It  the  intended  operation;  that 
Is,  if  the  deceased  settler  had  neither  con- 
veyed nor  devised  his  equitable  assets  to 
any  one,  then  the  grant  operated,  and  a  deed 


should  have  been  given  to  the  heirs.    Sargent 
V.  Simpson,  8  Me.  (8  Greenl.)  148,  153. 

In  Sp.  Laws  1887,  a  3,  snbc.  4,  {  5,  sub- 
sec.  5,  authorizing  a  city  to  provide  for  the 
health,  comfort,  "and"  convenience  of  the 
inhabitants,  "and"  should  be  read  "or,"  in 
accordance  with  the  rule  that  "or"  may  be 
read  for  "and"  in  a  statute,  and  conversely* 
as  the  clear  intent  of  the  statute  may  re- 
quire. City  of  Red  Wing  v.  Quptil,  75  N. 
W.  234,  235.  72  Minn.  259,  41  L.  B.  A.  321, 
71  Am.  St  Rep.  485. 

In  St  April  8,  1801  (1  K.  &  R.  562),  de- 
claring that  the  people  will  not  sue  for  lands 
by  reason  of  any  right  or  title  of  the  people 
to  the  same  which  shall  not  have  accrued 
within  40  years  before  suit,  unless  the  peo- 
ple or  those  under  whom  they  claim  shall 
have  received  the  rents  "and"  profits  or  some 
part  thereof  within  40  years,  "and"  Is  synony- 
mous with  "or."  People  v.  Van  Rensselaer 
(N.  Y.)  8  Barb.  189,  199. 

The  word  "and"  is  often  used  inter- 
changeably with  the  word  "or,"  the  meaning 
being  determined  by  the  context,  and  will  be 
given  the  meaning  of  "or"  in  a  statute  au- 
thorizing a  canal  company  to  charge  tolls  up- 
on all  boats,  vessels,  steamboats,  "and"  other 
craft  used  for  the  transportation  of  freight 
or  passengers  along  its  canal.  Sturgeon  Bay 
&  L.  M.  Ship  Canal  &  Harbor  Co.  v.  Leatb- 
am,  45  N.  E.  422,  423,  164  111.  239. 

In  Laws  1861,  c  311,  decreeing  that  every 
public  highway  "and"  private  road  already 
laid  out  and  dedicated  to  the  use  of  the  pub- 
lic that  shall  not  have  been  opened  and  work- 
ed within  six  years  from  the  time  of  its  being 
so  laid  out  shall  cease  to  be  a  public  road  for 
any  purpose  whatever,  "and"  is  construed 
to  mean  "or."  Ludlow  v.  City  of  Oswego  (N. 
Y.)  25  Hun,  260,  261. 

Rev.  Code,  c.  119,  $  1,  authorizes  the  pro- 
bate of  a  script  as  a  holograph  will,  pro- 
vided the  script  be  found  among  the  valuable 
papers  "and"  effects  of  the  testator.  As  the 
statute  appeared  in  the  Revised  Statutes, 
the  disjunctive  conjunction  "or"  was  used  in 
the  place  of  "and,"  and  was  changed  for  the 
conjunction  "and"  in  the  Revised  Code. 
Held,  that  the  change  did  not  affect  the  con- 
struction of  the  statute,  since,  if  the  word 
"and"  was  used  in  its  strict  conjunctive 
sense,  the  statute  would  be  virtually  repeal- 
ed or  its  benefits  greatly  diminished,  as  but 
few  persons  who  manage  their  business  with 
order  and  system  keep  their  valuable  papers 
and  effects  together,  notes,  bonds,  etc,  being 
usually  kept  together  in  proper  files,  and 
currency,  coin,  jewels,  etc.,  deposited  In  a 
more  secret  place;  and  hence  the  statute 
would  be  construed  as  if  the  disjunctive  con- 
junction was  retained.  Hughes  v.  Smith,  64 
N.  C.  493,  495. 

It  is  within  common  knowledge  that  tbe 
words  "or"  and  '*and"  are  frequently  used 
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InterchaDgeably,  not  only  by  those  unskilled 
in  tbe  use  of  language,  but  by  those  who  are 
acquainted  with  the  shades  of  difference  In 
the  two  conjunctions,  for  oftentimes  the  Idea 
of  the  user  is  as  correctly  expressed  by  the 
use  of  one  as  the  other.  So  it  is  held  that 
uDder  an  act  concerning  distributions  and  de- 
scents, and  providing  that  the  wife  shall  not 
be  entitled  to  any  Interest  under  the  pro- 
Yisions  of  the  section,  in  any  land  to  which 
the  husband  has  made  a  conveyance,  when 
the  wife  at  the  time  of  the  conveyance  is  not 
"or"  never  has  been  a  resident  of  this  state, 
the  word  "or"  should  be  read  "and,"  with 
the  effect  that  a  wife  who  bad  ever  been  a 
resident  of  this  state  is  entitled  to  the  bene- 
fits of  the  act.  Kennedy  v.  Haskell  (Kan.)  73 
Pac.  913,  914. 

In  the  act  of  1872  giving  to  the  widow 
dower  in  the  land  of  which  the  husband  was 
seised  "and"  possessed,  the  word  "and"  sub- 
stituted for  the  word  "or"  in  the  former  act 
does  not  affect  the  meaning  of  tbe  enactment 
Barnes  v.  Raper,  90  N.  G.  189,  191. 

In  Rev.  Laws,  c.  135,  subd.  4,  providing 
that  any  person  of  age  who  resides  in  any 
town  and  who  holds  ratable  estate  in  his  own 
right  of  a  certain  value  shall  gain  a  settle- 
ment in  such  town,  "and"  is  to  be  construed 
conjunctively,  and  not  meaning  "or."  Town 
of  Washington  v.  Town  of  Corinth,  55  Vt 
468,  470. 

In  81  1885,  p.  147,  §  90,  as  amended  by 
St.  1889,  p.  157,  providing  that  before  order- 
ing any  work  done  or  improvements  made  on 
streets,  as  authorized  by  section  2  of  the 
act  the  city  council  should  pass  a  resolution 
of  intention,  which  should  be  published  "and" 
posted,  "and"  is  to  be  construed  as  meaning 
"or."  Washburn  v.  Lyons,  32  Pac.  810,  97 
Gal.  314. 

In  Balllnger's  Ann.  Codes  &  St  (  5248, 
subd.  6»  exempting  from  execution  a  me- 
chanic's tools  and  instruments  used  to  carry 
on  his  trade  for  the  support  of  himself  and 
family,  "and"  should  be  read  "himself  or 
family."  Gelger  v.  Kobilka,  66  Pac.  423,  424, 
26  Wash.  171.  90  Am.  St  Rep.  733. 

The  provision  in  the  Constitution  of  West 
Virginia  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law  "and  the  judgment  of  bis  peers,"  did 
not  mean  that  no  person  should  be  deprived 
of  his  life,  liberty,  or  property  without  a 
trial  by  jury,  for  there  never  has  been  a  time 
in  this  state,  or  in  any  other  state,  or  in  Eng- 
land, in  which  it  was  held  indispensable  that 
to  deprive  a  man  of  his  life,  liberty,  or  prop- 
erty he  should  in  all  cases  have  a  trial  by 
jury,  and  the  word  "and"  should  be  read 
"or."    Jelly  v.  Dils,  27  W.  Va.  267,  274. 

An  act  providing  that  cities  of  the  third 
class  may  tax  all  property,  matters,  and 
things  within  said  cities  "taxable  for  state 
and  county  purposes"  authorizes  cities  of  a 


third  class  to  levy  a  tax  upon  any  species  of 
property  which  is  taxable  for  either  state  or 
county  purposes.  Appeal  of  Banger,  109  Pa. 
79,90. 

Same— In  orlnUnal  statntes. 

"And,"  when  used  in  the  statute,  Is  con- 
strued as  "or"  when  the  spirit  and  reason 
of  the  law  require  and  justify  it.  While  the 
words  are  not  treated  as  Interchangeable, 
and  should  be  followed  when  their  accurate 
reading  does  not  render  the  sense  dubious, 
their  strict  meaning  is  more  readily  departed 
from  than  that  of  any  other  words,  and  one 
read  in  the  place  of  the  other  in  deference  to 
the  meaning  of  the  context.  People  v.  Lytle, 
40  N.  Y.  Supp.  153,  161,  7  App.  Dlv.  553  (cit- 
ing Boyles  v.  McMurphy,  55  111.  236;  Simp- 
son V.  Morris  [Pa.]  3  Yeates,  104). 

In  the  construction  of  statutes,  "and** 
must  be  regarded  as  a  convertible  term  with 
"or,"  if  the  sense  so  requires,  even  in  a  crim- 
inal statute,  where  a  strict  construction  usu- 
ally prevails.  Williams  v.  Poor,  21  N.  W.  753, 
755.  65  Iowa,  410;  City  of  Indianapolis  v. 
Huegele,  18  N.  E.  172,  176,  115  Ind.  581; 
Miller  V.  State,  3  Ohio  St  475.  479;  People 
v.  Sweetser,  46  N.  W.  452,  454,  1  Dak.  308; 
State  V.  Myers,  10  Iowa;  448,  449. 

As  used  in  that  part  of  the  statutes  re- 
lating to  crimes  and  criminal  procedure  "and" 
may  be  read  "or."  Rev.  St  (Wyo.)  1899,  i 
5190. 

The  word  "and,"  in  Rev.  St  i  5467  [U. 
S.  Comp.  St.  1901,  p.  3691],  making  criminal 
the  secret  stealing  or  destroying  a  letter 
"and"  stealing  the  contents  of  such  letter, 
should.be  construed  to  mean  "or,"  and  the 
statute  operates  to  create  two  separate  and 
distinct  offenses.  United  States  v.  Wight  (U. 
S.)  38  Fed.  106,  107. 

St  1863,  p.  540,  authorizing  a  city  to 
prohibit  and  suppress  "houses  of  prostitution 
and  gaming,"  is  not  limited  to  bouses  devoted 
to  the  purpose  of  both  prostitution  and  gam- 
ing, but  includes  houses  used  for  either  pur- 
pose.   Bx  parte  Chin  Yan,  60  Cal.  78,  84. 

Burns*  Rev.  St.  1804,  §  2179  (Horner's 
Rev.  St  1897,  §  2084),  provides  that  any  per- 
son who  shall  keep  any  room  or  building  or 
occupy  any  place,  etc.,  for  the  purpose  of 
recording  or  registering  bets  or  wagers  or  of 
selling  pools,  "and"  any  person  who  shall  re- 
cord or  register  bets  or  wagers  or  sell  pools 
upon  the  result  of  any  trial  or  contest  of 
skill,  speed,  or  power  of  endurance  of  man 
or  beast,  etc.,  shall  be  guilty  of  a  misdemean- 
or, held,  that  "and"  should  be  construed  to 
mean  "or,"  thus  making  the  statute  describe 
two  different  offenses.  Douglass  v.  State,  48 
N.  E.  9,  10,  18  Ind.  App.  289. 

The  word  "and,"  In  Act  March  11,  1895, 
I  10,  declaring  that  its  provisions  shall  ap- 
ply to  sales  of  spirituous,  vinous,  malt,  "and" 
other  intoxicating  liquors,  will  be  constru^^d 
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as  "or";  the  word  "or"  being  used  In  snch 
expression  in  each  of  the  preceding  sections, 
and  such  construction  being  necessary  to  har- 
monize section  10  with  the  other  sections. 
State  y.  Myers,  44  N.  E.  801,  802,  146  Ind.  36. 

"And,"  in  Act  1872,  §  6,  relating  to  intoxi- 
cating liquors,  providing  that  every  person 
guilty  of  violating  the  first  "and"  second  sec- 
tions of  the  act  shall  forfeit,  etc.,  should  be 
construed  as  equivalent  to  "or,"  and  hence 
penalties  therein  provided  may  be  imposed 
for  a  violation  of  either  section,  and  xloes  not 
require  that  he  be  guilty  of  a  violation  of 
both  before  he  can  be  subjected  to  such  pen- 
alties.   Streeter  v.  People,  69  111.  595,  597. 

In  Code  1873,  i  8870,  declaring  that  If 
the  father  and  mother  of  any  child  under  the 
age  of  six  years  exposed  the  same  with  in- 
tent to  abandon  it,  etc.,  "and"  should  be  con- 
strued to  mean  "or"  so  that  the  offense  char- 
ged therein  may  be  committed  by  either  par- 
ent alone.    State  v.  Smith,  46  Iowa,  670,  673. 

In  Code  1873.  i  2634,  providing  punish- 
ment for  making  counterfeit  coin  and  having 
such  counterfeit  coin  with  intent  to  pass  the 
same,  "and"  should  be  construed  as  mean- 
ing "or,"  since  It  would  be  absurd  and  against 
the  obvious  Intent  of  the  law  to  construe  it 
so  that  a  man  could  not  be  convicted  of  hav- 
ing counterfeit  money  in  his  possession  with- 
out also  showing  that  he  counterfeited  the 
coin.  When  necessary  to  give  effect  to  a 
statute,  "and"  will  be  construed  as  a  dis- 
conjunctlve  or  copulative,  according  to  the 
sense  which  the  law  most  clearly  requires. 
State  V.  Myers,  10  Iowa,  44S»  449. 

When  necessary  to  harmonize  the  pro- 
visions of  a  statute  or  give  effect  to  all  of  Its 
provisions,  the  word  "and"  may  be  read  as 
"or,"  and  conversely.  State  v.  Brandt,  41 
Iowa,  593. 

"And"  is  frequently  construed  "or,"  and 
**or"  Is  frequently  construed  "and,"  to  fur- 
ther the  intents  of  the  parties  In  legacies, 
devises,  deeds,  bonds,  and  writings;  and  the 
rules  of  construction  of  a  statute  are  in  most 
respects  the  same  as  the  rules  of  construc- 
tion of  deeds  and  wills.  Thus,  where  a  stat- 
ute in  one  section  prohibited  the  sale  of  liquor 
without  a  license,  In  the  second  section  pro- 
hibited use  of  screens,  frosted  windows,  etc.. 
In  the  third  section  prohibited  the  sale  of  liq- 
uor to  minors,  etc.,  and  In  seventh  section 
provided  that  for  every  violation  of  the  pro- 
visions of  first,  second,  "and"  third  sections  a 
certain  penal^  should  be  inflicted,  it  was 
held  that  the  word  "and"  in  the  seventh 
section  would  be  construed  "or,"  since  It 
could  not  have  been  Intended  that  a  per- 
son must  violate  all  three  sections  before  he 
could  be  punished.  State  v.  Cain,  9  W.  Va. 
559,  569. 

Act  May  5,  1868  (65  Ohio  Laws,  146),  de- 
clares that  it  shall  be  unlawful  for  any  per- 
son within  the  limits  of  the  state  who  has  not 


attended  two  full  courses  of  Instruction  and 
graduated  at  some  school  of  medicine,  or 
who  cannot  produce  a  certificate  of  qualifica- 
tion from  some  state  or  county  medical  soci- 
ety, "and"  is  not  a  person  of  good  moral 
character,  to  practice  medicine  in  the  state. 
Held,  that  the  word  "and"  as  last  used  in 
the  section  should  be  construed  as  "or,"  a 
contention  that  one  having  good  moral  char- 
acter was  excluded  from  the  operation  of  the 
statute  being  without  merit  Wert  v.  Clut- 
ter, 37  Ohio  St.  347,  349. 

In  a  statute  giving  a  police  court  Juris- 
diction of  the  offense  of  keeping  a  liquor  nui- 
sance, with  the  provision  that  the  fine  im- 
posed by  them  shall  not  exceed  $100  "and" 
an  Imprisonment  not  exceeding  one  year, 
the  offense  having  previously  been  punish- 
able by  the  superior  court  by  a  fine  not  ex- 
ceeding $1,000  or  imprisonment  not  exceed- 
ing one  year,  the  word  "and"  should  not  be 
construed  as  authorizing  the  police  court  to 
add  the  imprisonment  to  the  fine,  but  rath- 
er as  fixing  a  limit  to  the  fine  which  may 
be  imposed  by  that  court,  and  also  to  limit 
the  imprisonment  which  that  court  could  im- 
pose. Commonwealth  v.  GrifiSin,  105  Mass. 
185,186. 

In  Code  1876,  S  954,  subd.  15,  requiring 
dealers  in  pistols,  bowie  knives,  "and"  dirk 
knives  to  be  licensed,  "and"  should  be  con- 
strued to  mean  "or."  Throughout  the  whole 
section  it  is  clear  the  intention  of  the  Legis- 
lature was  to  subject  single  particular  occu- 
pations of  pursuit,  and  not  a  combination  of 
them,  to  a  license.  Porter  v.  State,  58  Ala. 
66,  6& 

The  word  "and,"  In  a  statute  giving  vil- 
lages the  right  to  license,  r«^gulate,  "and"  pro- 
hibit the  sale  of  intoxicating  liquors  In  a 
village,  cannot  be  construed  to  mean  "or" 
for  the  purpose  of  limiting  the  village  to  the 
alternative  of  either  licensing  or  prohibiting 
the  traffic,  but  the  traflic  may  be  licensed 
in  one  part  of  the  village  and  prohibited  in 
another.  People  v.  Cregler,  28  N.  B.  812, 
815, 138  111.  401. 

Rev.  St  i  841,  provides  a  punishment  for 
a  willful  or  maliciously  burning  in  the  night- 
time, etc.  Held,  that  In  an  indictment  for 
arson  the  indictment  was  not  defective  be- 
cause the  word  **wlllfully"  was  connected 
with  the  word  "maliciously"  by  "and,"  in- 
stead of  the  disjunctive  "or"  having  been  em- 
ployed.   State  V.  Price,  87  La.  Ann.  215,  219. 

Same— In  wills  la  seneral. 

When  obviously  necessary  to  carry  out 
the  intentions  of  the  testator,  the  word  "and" 
in  a  will  will  be  construed  to  mean  "or,"  or 
conversely.  Abrahams  v.  English,  17  N.  J- 
Law  (2  Har.)  280.  288;  Stubbs  v.  Sargon,  2 
Keen,  255;  In  re  Wells,  21  N.  E.  137,  139, 113 
N.  Y.  396,  10  Am.  St  Rep.  457;  In  re  Gil- 
mer's Estate,  26  Atl.  614,  616,  154  Pa.  523,  35 
Am.  St  Bep.  855;  Janney  t.  Sprlgg  (Md.)  7 
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Gill  197,  202,  48  Am.  Dec.  557;    Beall  v. 
Deale  (Md.)  7  Gill  &  J.  216,  222,  224. 

The  word  "and"  as  used  in  a  will,  may 
be  construed  to  mean  "or,"  when  necessary 
to  give  effect  to  all  the  words  of  the  will. 
Bell  V.  Phyn,  7  Ves.  453,  458. 

The  word  "and,"  as  used  in  a  will,  will 
be.  construed  to  mean  "or,**  when  it  gives  a 
more  rational  construction  to  the  will  or 
comes  nearer  to  the  intention  of  the  testa- 
tor. Harris  v.  Taylor,  5  N.  J.  Law  (2  South- 
ard) 413,  420. 

When  used  in  a  will,  "and"  will  only  be 
construed  to  mean  "or"  for  the  purpose  of 
carrying  out  the  "evident  intention"  of  the 
testator,  and  not  to  gratify  the  desires  or 
V7i8hes  of  a  legatee  or  effect  what  might  in- 
deed seem  more  Just  or  reasonable.  Ely  v. 
Bly's  Bx'ra,  20  N.  J.  £q.  (5  G.  E.  Green)  43. 

"Ck>urt8  sometimes,  in  attempting  to  give 
effect  to  testator*s  intention,  displace  'or,'  and 
substitute  'and,'  and  also  put  *or,'  where  the 
testator  has  written  'and,'  but  such  depart- 
ures from  the  words  of  the  will  are  never 
made  except  it  is  clear  that  they  are  neces- 
saiy  to  give  effect  to  the  purpose  of  the  testa- 
tor." Courter  v.  Stagg,  27  N.  J.  Eq.  (12  O. 
E.  Green)  805. 

Where  a  testator  bequeathed  and  devised 
all  the  rest,  residue,  and  remainder  of  his 
estate,  both  real  and  personal,  to  his  son  and 
daughter,  subject  to  the  dower  "and"  thirds 
of  his  wife,  the  word  "thirds"  should  be 
construed  to  mean  the  same  thing  as  "dower," 
and  the  word  "and"  to  mean  "or."  O'Hara 
Y.  Dever,  ^41  N.  Y.  (2  Keyes)  568,  561; 
O'Hara  v.  Dever  (N.  Y.)  2  Abb.  Prac.  (N.  S.) 
418,  428. 

Testator  devised  one-sixth  part  of  the 
residue  of  his  estate  to  each  of  his  three 
children,  provided  that  they,  their  children  or 
grandchildren,  shall  transmit  proofs  to  the 
executors  vrithin  six  years  after  testator's 
death  of  their  being  alive,  and  after  the  said 
six  years  no  proof  to  be  admitted,  but  the 
said  residue  shall  be  equally  divided  among 
such  of  his  children  and  grandchildren .  as 
can  make  proof,  "and"  shall  have  made  it 
within  the  aforesaid  space  of  time.  Held 
that  the  word  "and"  as  last  used  should  be 
construed  as  "or"  in  order  to  effectuate  the 
testator's  intention,  and  hence,  where  a  dev- 
isee made  proof  within  the  required  time, 
but  it  was  unavoidably  prevented  from  be- 
lug  forwarded,  the  devise  did  not  lapse.  En- 
glefried  v.  Woelpart  (Pa.)  1  Yeates,  41,  45. 

Same— In  wills  witH  limitations  over. 

The  words  "or"  and  "and"  in  deeds  and 
wills  are  not  to  be  always  held  to  a  strict 
grammatical  sense,  but  "or"  is  to  be  taken 
for  "and,"  and  "and"  is  to  be  taken  for  "or," 
as  may  best  comport  with  the  meaning  of  the 


grant  or  devise ;  hence,  in  the  provision  In  a 
will  that  certain  property  devised  shall  go  to 
another  if  the  devisee  "will  not  pay  the 
above  annuity  and  what  he  owes  me,"  the 
word  "and"  must  be  construed  as  the  dis- 
junctive "or."  East  y.  Garrett,  9  S.  E.  1112, 
U17.  84  Va.  523. 

The  courts  will  transpose  the  clauses  of 
a  will  and  construe  "or"  to  be  "and,"  and 
"and"  to  be  "or,"  only  in  such  cases  when  it 
is  absolutely  necessary  to  do  so  to  support 
the  evident  meaning  of  the  testator,  but  thoy 
cannot  arbitrarily  expunge  or  alter  words 
without  such  apparent  necessity.  Denn  v. 
Woodward  (Pa.)  1  Yeates,  816,  810. 

In  a  will  leaving  property  to  children, 
but  providing  that,  in  case  of  their  death 
without  being  married  "and"  having  chil- 
dren, the  share  of  such  child  shall  be  divided 
among  the  surviving  children,  the  word  "and" 
will  be  construed  to  read  "or."  Bell  y.  Phyn, 
7  Yes.  453,  458;  Maberly  y.  Strode,  8  Yes. 
Jr.  450,  454;  Roome  v.  Phillips,  24  N.  Y.  463, 
470;  Janney  v.  Sprigg  (Md.)  7  Gill,  107,  202. 
48  Am.  Dec.  557. 

In  a  will  by  which  testator  gave  real  es- 
tate to  his  son,  provided  and  on  condition 
that  he  lives  to  the  age  of  21  years  and  has 
issue  of  his  body  lawfully  begotten,  but  in 
case  such  son  dies  under  the  age  of  21  years 
"and"  without  issue  as  aforesaid,  "and" 
should  be  construed  to  mean  "or,"  for  if  not 
so  construed,  if  the  son  had  died  under  age 
leaving  issue,  they  could  have  derived  no 
benefit  from  the  devise  to  the  father,  although 
the  devise  over  never  did  nor  could  take  ef- 
fect, and  thus  the  whole  devise  would  be  com- 
pletely frustrated.  "Or"  is  to  be  taken  for 
"and,"  and  "and"  is  to  be  taken  for  "or,"  as 
may  best  comport  with  the  intent  and  mean- 
ing of  a  devise  or  grant  Sayward  v.  Say- 
ward,  7  Me.  (7  Greenl.)  210,  216,  22  Am.  Dea 
101« 

In  a  will  by  which  testator  gave  property 
to  his  son  subject  to  the  conditions  and  limi- 
tations that  the  executors  should  invest  his 
share  safely,  and  that  he  receive  the  income 
thereof  during  his  natural  life,  and  in  case 
of  his  death  without  issue  his  share  to  go  in 
equal  shares  to  his  surviving  brothers  and 
sisters,  and,  in  case  the  son  should  leave  a 
child  or  children,  said  child  or  children  to  re- 
ceive said  income  only  until  the  youngest  of 
them  arrive  at  21  years  "and"  as  long  as 
one  or  either  of  them  shall  live,  "and"  should 
be  construed  to  mean  "or,"  for  by  reading 
the  sentence  conjunctively  the  first  member, 
which  gives  the  income  during  minority,  is 
reduced  to  silence  by  the  second,  which  gives 
it  for  life,  and  the  right  of  a  child  to  the  in- 
come ceased  when  she  attained  majority. 
Shimer  v.  Shimer's  Ex'rs,  24  Ati.  385,  886^  50 
N.  J.  Eq.  (5  Dick.)  300. 

In  a  will  devising  testator's  realty  to  his 
two  sons  for  life  as  tenants  in  common,  and 
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provldins  tbat.  Id  case  either  of  the  sons 
should  depart  this  life  "under  age  and  with- 
out leaTing  any  child  or  children"  living  at 
his  death,  then  his  part  should  go  to  the 
testator's  daughter,  "and"  must  be  construed 
to  mean  under  age  "or"  without  issue,  and 
hence,  on  the  death  of  one  of  the  sons  with- 
out issue,  after  becoming  of  age,  the  limita- 
tion to  the  daughter  was  effectual.  Seabrook 
y.  Mikell  (S.  G.)  Cheves,  Eq.  80,  00. 

The  word  "and"  in  a  will  giving  the  in- 
come of  testator's  estate  to  his  grandson  and 
his  granddaughter,  and  the  survivor  of  them, 
neither  to  receive  more  than  one-half  there- 
of, and  directing  that  on  the  death  of  the 
grandson  "and"  the  granddaughter,  if  either 
have  children,  the  trustee  shall  turn  over  one- 
half  the  estate  to  the  children  of  the  grand- 
son and  one-half  to  the  children  of  the  grand- 
daughter, and  providing  that,  in  case  of  the 
death  of  the  grandson  "or"  the  granddaugh- 
ter without  leaving  children,  the  property  be 
divided  among  testator's  heirs,  was  construed 
to  mean  "or,"  on  the  ground  that  it  was  used 
in  such  sense  by  the  testator.  "Attention 
need  not  be  called  to  the  numerous  authori- 
ties to  sustain  this.  Uncertainty  is  sometimes 
the  result  of  the  improper  use  of  'or*  for  'and,' 
or  vice  versa.  The  general  rule  in  such 
cases  is  that  the  one  word  will  be  construed 
to  have  been  used  for  the  other  where  the 
plain  intent  of  the  testator  will  be  defeated 
without  such  substitution,  but  such  construc- 
tion is  not  admissible  unless  it  be  necessary 
to  carry  out  the  manifest  design  of  the  will. 
That  the  testator  used  these  words  indiscrim- 
inately is  still  more  apparent  further  on,  in 
the  fifth  clause,  where  he  says,  'so  that  the 
said  child  or  children  of  my  said  grandson 
and  granddaughter  shall  have  and  enjoy  all 
of  my  estate  then  remaining  in  the  hands  of 
my  trustees.*  The  word  'and*  read  literally 
in  this  latter  part  of  the  clause  would  make 
the  distribution  of  his  estate  per  capita 
among  all  his  great  grandchildren,  though  it 
cannot  be  questioned  that  he  intended  the 
distribution  to  be  to  the  children  of  his 
grandchildren  per  stirpes;  and  in  the  sixth 
clause,  unless  'or*  is  read  'and,*  the  proceeds 
of  the  entire  estate  of  the  decedent  are  to  be 
divided  among  his  heirs  at  law  ui)on  the 
death  of  either  grandchild,  leaving  no  child 
to  survive  him  or  her,  whereas  the  manifest 
intention  was  that  only  upon  the  death  of 
both  of  them,  leaving  no  children  surviving, 
his  estate  was  to  be  distributed  among  his 
heirs  at  law.**  In  re  Tripp's  Estate,  51  Atl. 
983,  985,  202  Pa.  2G0. 

In  a  will  giving  the  rents  and  arrears 
and  other  annual  profits  due  at  the  time  of 
testator's  death  from  a  certain  estate  to  the 
person  or  persons  who  should  be  entitled  to 
the  freeliold  "and"  inheritance  of  the  home 
estate,  the  word  "and"  should  be  construed 
to  read  "or**  in  order  to  effectuate  testator's 
Intention.  Stapleton  ▼•  Stapleton,  2  81nL  (N. 
8.)  212,  221. 


Where  the  condition  of  a  devise  was  that 
a  former  devisee  "should  not  marry  and  hav« 
lawful  issue  of  his  own  body,"  the  devise 
would  be  good  if  either  event  should  happen. 
Downing  v.  Wherrin,  19  N.  H.  9,  80,  87,  49 
Am.  Dea  139. 

SAine— In  wills  naming  deTisees. 

The  word  "and,**  in  a  devise  to  a  bene0- 
clary  "and**  his  heirs,  may  be  construed  to 
mean  "or,**  in  order  to  prevent  a  lapse  of  the 
legacy  by  reason  of  the  death  of  the  first 
beneficiary  prior  to  the  death  of  testator,  if 
such  meaning  is  plainly  indicated  as  that  in- 
tended to  be  given  by  the  testator.  The  prac- 
tical effect  of  the  consideration  is  great,  as, 
if  the  word  "and**  is  construed  in  its  natural 
meaning,  the  word  "heirs"  is  a  word  of  limi- 
tation, and  not  of  substitution,  and  the  l^acy 
lapses;  but,  in  case  it  is  construed  to  mean 
"or,**  the  word  "heirs"  is  used  as  a  word  of 
substitution,  and  they  take  as  beneficiaries. 
In  most  of  the  cases  which  draw  the  distinc- 
tion between  the  force  of  the  word  "and" 
and  the  force  of  the  word  "or,"  the  legacy, 
according  to  the  strict  grammatical  form  of 
the  phraseology  employed,  is  given  not  only 
to  the  legatee  named,  but  to  other  persons 
who  are  designated  as  his  heirs.  The  rule 
of  construction,  however,  founded  largely 
upon  technical  usage,  is  settled,  as  we  liave 
seen,  that  a  gift  in  form  to  A.  and  his  heirs 
is  a  gift  to  one  donee,  not  two.  It  is  only 
necessary,  however,  to  substitute  the  word 
"or"  for  the  word  "and**  in  order  to  give  the 
terms  which  in  form  import  a  gift  to  heirs 
their  ordinary  meaning  and  effect.  Zabria- 
kle  v.  Huyler,  51  Atl.  197,  198,  62  N.  J.  Bq. 
697. 

In  a  will  leaving  property  in  trust  to  pay 
the  produce  to  the  children  of  testator's  sis- 
ter Ann,  to  be  divided  among  them  **and** 
such  of  them  as  shall  be  then  living,  share 
and  share  alike,  the  word  "and**  should  be 
construed  as  "or.**  Hetherlngton  v.  Oakman 
(Eng.)  2  Tounge  &  C.  Oh.  299,  801. 

In  a  will  providing  that  when  all  testa- 
tor's children  were  dead  his  estate  should  be 
equally  divided  between  his  wife  "and"  her 
heirs,  "and**  should  be  construed  to  mean 
"or.**  Maguire  v.  Moore.  18  S.  W.  897,  890. 
108  Mo.  267. 

"And,"  as  used  in  a  will  devising  prop- 
erty to  a  person  and  his  heirs,  may  be  con- 
strued to  mean  "or,**  where  the  context  re- 
quires such  construction  to  effectuate  the 
testator's  Intention.  Kenlston  v.  Adams,  14 
Atl.  203.  205,  80  Me.  290. 

In  a  will  providing  that  testator's  wife 
should  have  his  property  for  Ufe,  and  that 
after  her  decease  it  should  go  to  the  testa- 
tor's daughter  "and"  her  heirs  forever,  "and" 
must  be  construed  "or,"  since  a  living  per- 
son cannot  have  heirs.  Bay  t.  BnsUn,  2 
Mass.  554,  556w 
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In  a  will,  authorizing  the  remainder  to 
be  paid  in  equal  portiona  to  testatrix's  niece 
and  nephew  named  "and"  the  survivors  of 
them,  "and"  should  be  construed  in  the  sense 
of  "or."  Hall  v.  Blodgett.  48  Atl.  1085,  70 
N.  H.  437. 

In  a  codicil  to  a  will  providing  that  a 
legacy  should  go  to  the  legatee  "and"  her 
executors  and  administrators  absolutely, 
"and"  should  be  read  with  the  same  effect  as 
if  it  were  "or/'  Kerrigan  v.  Tabb  (N.  J.)  39 
Atl.  701,  702. 

In  a  will  directing  the  executors,  as  tes- 
tatrix's grandchildren  shall  respectively  at- 
tain the  age  of  21  years  "and"  her  youngest 
grandchild  and  her  son-in-law  may  still  be 
living,  to  pay  over  to  each  grandchild  as  they 
arrive  at  the  age  of  21  years  a  proportionate 
share  of  the  rents,  issues,  and  profits  of  her 
estate  during  the  lives  of  the  grandchildron 
and  son-in-law,  "and"  should  be  construed  to 
mean  "or."  Roe  v.  Vingut,  22  N.  E.  038,  034, 
117  N.  Y.  204. 

In  a  will  bequeathing  money  to  testator's 
daughter  "and"  her  bodily  issue,  "and" 
should  be  construed  to  mean  "or."  Duncan 
V.  Harper,  4  S.  G.  (4  Rich.)  76,  84. 

Not  oonstnied  as  or. 

When  it  appears  from  the  context  of  a 
statute  that  the  intention  of  the  lawmaking 
power  can  only  be  given  effect  by  treating 
"and"  as  "or,"  courts  will  do  so,  but  ordi- 
narily they  are  in  no  sense  interchangeable 
terms,  but,  on  the  contrary,  are  used  in  the 
structure  of  language  for  purposes  entirely 
variant  Robinson  v.  Southern  Pac.  Co.,  88 
Pac.  04,  05,  105  Oal.  526,  28  L.  R.  A.  773  (dt- 
ing  State  v.  Beaucleigh,  02  Mo.  400,  4  S.  W. 


The  rule  which  allows  "and"  to  be  read 
"or"  cannot  be  applied  to  sustain  an  affi- 
davit to  obtain  a  discharge  in  insolvency, 
which  declares  that  the  debtor  has  not  dis- 
posed of  any  property  for  the  future  bene- 
fit of  himself  "and"  family,  when  the  statute 
under  which  the  discharge  is  sought  requires 
an  affldavlt  that  he  has  not  disposed  of  any 
for  the  benefit  of  himself  "or"  family.  Such 
affidavit  only  negatives  a  disposal  for  the 
joint  benefit  of  the  debtor  and  his  family, 
whereas  the  object  of  the  statute  is  to  secure 
proof  that  none  has  been  made  for  the  bene- 
fit of  either.    Hale  v.  Sweet  40  N.  Y.  07, 100. 

Same—Ill  oontraots  or  deeds. 

While  courts  have  construed  "and"  as 
"or,"  and  vice  versa,  such  construction  has 
been  sanctioned  only  for  strong  reason,  and 
only  to  carry  out  the  manifest  intention  of 
the  parties  (Roome  v.  Phillips,  24  N.  Y.  463; 
Hale  V.  Sweet,  40  N.  Y.  07),  so  that  "and." 
as  used  in  a  guaranty  to  pay  all  bills  of  goods 
bought  by  B.  and  M.,  will  not  be  used  in  the 
sense  of  "or,"  but  will  render  the  guarantor 


liable  only  for  Joint  sales.    Mayer  v.  Cook, 
57  N.  Y.  Supp.  04,  05,  26  Misc.  Rep.  774. 

The  use  of  the  word  "and"  in  a  contract 
whereby  one  party  agreed  to  pay  in  sawing 
"and"  lumber  meant  that  the  payment  would 
be  made  in  both  sawing  and  lumber,  "and" 
not  being  employed  disjunctively  or  as  syn- 
onymous with  "or."  Fredenburg  v.  Turner, 
37  Mich.  402.  405. 

In  a  deed  of  all  the  real  estate  "lying 
in,"  etc.,  "where-of  U.  was  seized  on  July  4, 
1876,  or  at  any  time  since,  and  where-of  the 
said  P.  is  now  seized,"  construed  to  include 
not  only  all  the  lands  of  which  the  said  H. 
was  seised  at  the  specified  time,  but  also  the 
lands  of  which  P.  was  seised  at  the  time  of 
the  execution  of  the  instrument  The  word 
"and"  is  not  to  be  construed  as  a  disjunctive, 
or  as  merely  affirming  that  P.  has  the  title 
formerly  held  by  H.  Thomas  v.  Perry  (U.  S.) 
23  Fed.  Gas.  064,  068. 

Same— In  olvll  statates. 

"And"  will  not  be  construed  to  mean 
"or"  in  Civ.  Code,  9  400,  empowering  the 
purchaser  of  a  railroad  ticket  to  ride  from 
the  station  at  which  the  ticket  Is  l)ought  to 
destination  "and"  from  any  Intermediate 
station  to  destination.  Robinson  v.  Southern 
Pac.  Co..  38  Pac.  04,  05,  105  Oal.  526,  28  L. 
R.  A.  773. 

In  St  1876,  c  00,  giving  to  him  who  la- 
bors in  quarrying  or  cutting  and  dressing 
granite  in  any  quarry  a  lien  for  his  labor 
for  80  days  after  the  granite  is  cut  and  dress- 
ed, "and"  as  much  longer  as  the  stone  re- 
mains unsold  and  not  shipped  on  board  a 
vessel,  "and"  is  used  conjunctively,  and  not 
as  synonymous  with  "or."  Collins  Granite 
Co.  V.  Devereux,  72  Me.  422.  424. 

"And,"  as  used  in  the  twenty-sixth  sec- 
tion of  the  schedule  of  the  Constitution,  pro- 
viding that  all  persons  in  office  at  the  time 
of  the  adoption  of  the  Constitution  "and"  at 
the  first  election  under  it  shall  hold  their  of- 
fices until  tbeir  term  expires  and  their  suc- 
cessors are  qualified,  should  not  be  read  "or," 
as  no  necessary  intent  on  the  part  of  the 
makers  of  the  Constitution  requires  it  Com- 
monwealth V.  Kilgore,  82  Pa.  306,  308. 

In  Code.  c.  73,  §  64,  requiring  the  exam- 
ination of  a  married  woman  on  the  acknowl- 
edgment of  a  deed  and  certificate  to  declare 
that  she  acknowledged  "that  she  had  will- 
ingly executed  the  same  'and'  does  not  wish 
to  retract  it"  the  word  "and"  does  not  mean 
"or,"  so  as  to  render  the  two  phrases  con- 
nected by  it  equivalent  expressions,  so  that 
the  presence  of  one  might  be  construed  as 
dispensing  with  that  of  the  other.  Leftwlch 
V.  Neal.  7  W.  Va.  560,  575. 

"And,"  as  used  in  Tariff  Act  1800,  Sched- 
ule J,  par.  373,  placing  a  certain  duty  on  em- 
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broidered  and  hemstitched  handkerchiefs,  is 
not  employed  disjunctively  or  as  synony- 
mons  with  "or,"  but  means  handkerchiefs 
which  are  both  hemstitched  and  embroidered. 
Rice  y.  United  States  (U.  S.)  53  Fed.  910,  912, 
4  O.  0.  A.  104. 

"And"  and  "or"  may  be  convertible 
when  required  by  the  sense  of  the  statute, 
otherwise  they  will  be  taken  as  ordinarily 
used  and  understood;  but  in  a  statute  pro- 
viding that,  whenever  50  or  more  resident 
householders  "and"  freeholders  of  a  county 
ask  for  an  election  as  to  sale  of  liquor,  an 
election  shall  be  ordered,  "and"  will  not  be 
construed  "or,"  as  it  is  apparent  that  the 
statute  intended  to  guard  against  precipitate 
action  in  such  matters,  and  therefore  re- 
quired both  qualifications.  Miller  y.  Jones, 
80  Ala.  89.  95. 

Laws  1901,  p.  681,  c.  466,  and  Code  Civ. 
Proc.  §  3216,  provide  that  defendant  in  the 
Municipal  Court  may,  without  issue  joined, 
"and"  before  adjournment  on  his  applica- 
tion, apply  for  an  order  removing  an  action 
to  the  City  Court  of  New  York.  Held,  that 
the  word  "and"  is  a  word  of  addition,  and 
signifies  that  something  Is  to  follow  in  addi- 
tion to  that  which  precedes.  "And"  In  this 
case  does  not  mean  "or."  and  the  statute 
means  that,  after  issue  Joined,  defendant 
must  not  indicate  an  intention  to  go  to  trial, 
but  must  at  once  take  steps  necessary  to  re- 
move. Duke  y.  Caluwaert,  83  N.  Y.  Supp. 
10,  12,  40  Misc.  Rep.  623. 

Same— In  penal  statntes. 

"And,"  as  used  in  penal  statutes,  can 
never  be  construed  to  mean  "or."  Buck  v. 
Danzenbacker,  37  N.  J.  Law  (8  Vroom)  850, 
361;  Fagan  v.  State,  47  N.  J.  Law  (18 
Vroom)  176,  178. 

The  word  "and"  in  a  criminal  statute 
cannot  be  construed  to  mean  "or,"  and  there- 
fore such  a  construction  is  not  permissible  in 
a  statute  providing  for  a  forfeiture  of  goods 
attempted  to  be  imported  on  the  concurrence 
of  certain  facts  "and"  certain  other  facts. 
United  States  v.  Ten  Cases  Shawls  (U.  S.)  28 
Fed.  Cas.  35,  37. 

In  Act  July  14,  1832,  {  4  (4  Stat  593), 
declaring  that  whenever,  on  the  opening  of 
any  imported  packages  of  goods  composed 
wholly  or  in  part  of  wool  or  cotton,  they 
shall  be  found  not  to  correspond  with  the 
entry  at  the  custom  house,  "and"  if  any  pack- 
age shall  be  found  to  contain  any  article  not 
entered  such  article  shall  be  forfeited,  "and" 
la  not  used  disjunctively.  United  States  v. 
Ten  Cases  Shawls  (U.  B.)  28  Fed.  Gas.  35,  37. 

"And."  as  used  in  the  statute  providing 
for  punishment  by  fine  "and"  imprisonment, 
requires  the  court  to  infiict  both  if  the  party 
te  found  guilty.  United  States  v.  Vlckery 
iMd.)  1  Har.  &  J.  427. 


Same— In  wills. 

In  a  will  directing  that  testator's  daugh- 
ter should  be  supported  out  of  his  estate, 
when  she  should  be  sick  and  unable  to  sup- 
port herself,  "and"  should  be  construed  In  its 
strict  sense  conjunctively,  and  she  is  not  en- 
titled to  such  support,  though  she  is  old  and 
very  infirm  and  unable  to  support  herself,  but 
not  sick.  Reynolds  v.  Denman,  20  N.  J.  Eq. 
(5  C.  E.  Green)  218,  219. 

Though  the  courts  are  authorized  to  con- 
strue a  disjunctive  word  into  a  conjunctive 
word,  and  vice  versa,  where  it  is  necessary 
to  give  effect  to  the  true  meaning  of  the 
testator,  unless  there  be  something  in  the 
will  or  the  subject  from  which  it  may  be 
fairly  collected  that  the  testator  did  not  use 
such  words  in  their  grammatical  sense,  the 
grammatical  sense  must  prevail.  A  court 
cannot  from  arbitrary  conjecture,  though 
founded  upon  tlie  highest  degree  of  probabil- 
ity, add  to  a  will  or  supply  the  omissions. 
Holmes  v.  Holmes*  Lessee,  5  Bin.  252.  258. 

In  a  will  bequeathing  all  testator's  per- 
sonal estate,  after  several  legacies,  to  his 
brother  James  and  his  children  and  the 
child  of  his  sister,  to  be  equally  divided  be- 
tween them  "and"  their  heirs  and  assigns, 
"and"  cannot  be  construed  to  mean  "or,"  so 
as  to  change  the  expression  "and  their  heirs" 
into  "or  their  heirs."  "And"  is  never  read 
"or"  unless  the  context  of  the  will  favors  It 
and  the  general  intention  is  thereby  eluci- 
dated or  promoted.  "These  words  are  cer- 
tainly not  ordinarily  convertible,  and  to 
change  one  into  the  other  at  will  to  suit  the 
mood  of  the  reader  would  work  wonderous 
mischief  with  legal  Instruments,  to  say  noth- 
ing of  its  singular  effects  upon  any  English 
author  one  may  chance  to  take  down  from 
the  shelf."  Armstrong  y.  Moran,  1  Bradf. 
Sur.  314,  315. 

AND  ALSO. 

Where  a  testator  devised  208  acres  of 
land,  definitely  described,  to  his  daughter, 
"and  also"  83  acres  on  which  "she  now 
lives,"  for  life,  the  use  of  the  copulative 
words  "and  also"  will  be  construed  to  indi- 
cate his  Intention  to  have  been  to  apply  the 
limitations  to  the  first  as  well  as  to  the  sec- 
ond tract,  the  words  "and  also"  being  equiv- 
alent to  "in  like  manner."  Noble  v.  Ayers. 
56  N.  E.  199,  61  Ohio  St.  491. 

"Also,"  as  defined  by  Webster,  means 
"in  like  manner;  likewise";  and  is  defined  to 
mean  "in  like  manner;  further;  In  addition 
to;  too."  As  used  by  a  testator  in  devising 
a  bouse  and  lot  to  his  daughter  and  *the 
heirs  of  her  body,  *and  also*  an  equal  share 
of  any  other  lands,  negroes,  etc.,"  the  copu- 
lative "and"  connected  the  words  that  fol- 
lowed it  with  the  words  that  preceded  it,  and 
the  words  "and  also"  thus  used  were  copu- 
latives, carrying  with  them  the  sense  of  the 
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preceding  wordi,  and  being  eqnlTalent  to 
*in  like  manner/'  and  denoted  the  intention 
of  the  testator  that  the  derlse  of  the  house 
and  lot  and  "other  lands'*  should  be  consid- 
ered  as  governed  by  **lawful  heirs  of  her 
body,"  thus  creating  a  fee  conditional  in  said 
house  and  lot  and  other  lands.  Du  Pont  t. 
Du  Bos,  29  S.  B.  665,  670,  62  S.  a  244 

In  a  devise  of  a  negro  "and  also  lands  for 
life,**  the  words  "and  also"  continue  the 
clause,  and  the  vrords  "for  life**  refer  to  all 
that  precedes,  and  make  a  devise  of  the  ne- 
gro for  life  as  well  as  the  lands  synonymous. 
Anonymous,  8  N.  O.  161, 

Ain> 

OR 

A  charter  party  to  load  a  full  and  com- 
plete cargo  of  sugar,  molassea  "^°^"  other 
lawful  produce,  is  to  be  construeif^to  mean 
either  a  full  cargo  of  sugar  and  molasses,  or 
a  full  cargo  of  other  lawful  produce,  or  a 
full  cargo  of  sugar  and  molasses  and  other 
lawful  produce.  Cuthbert  t.  Gumming,  10 
Ezch.  80e,  814. 

AND  SO. 

An  allegation  in  an  information  charged 
the  offense  of  being  present  where  gaming 
Implements  are  found,  "and  so  the  said  D. 
doth  say  that  the  said  room,  in  the  manner 
and  form  aforesaid,  was  unlawfully  used  as 
and  for  a  gaming  house."  Held,  that  the 
words  "and  so"  did  not  have  the  effect  of 
limiting  the  following  allegation  to  the  legal 
conclusion  from  what  precedes,  but  the  al- 
legation is  of  a  distinct  substantive  fact. 
Ck>mmonweaIth  v.  Smith*  44  N.  B.  G03,  604, 
166  Mass.  370. 

AND  80  FORTH. 

A  demise  was  of  one  whole  building  and 
the  three  upper  floors  of  the  adjoining  build- 
ing, with  the  privilege  of  using  the  stairway 
of  the  whole  building  for  the  carrying  in  and 
out  of  ashes,  coal,  "and  so  forth."  Held, 
that  "and  so  forth"  meant  of  a  like  kind, 
and  hence  the  lessee  had  no  right  to  use  the 
stairway  of  the  whole  building  as  the  prin- 
cipal entrance  to  the  floors  above,  but  for  the 
purposes  named,  and  those  of  like  kind. 
Agate  V.  Lowenbein,  4  Daly,  62,  68. 

The  term  "and  so  forth,"  in  a  will  de- 
vising property,  is  a  patent  ambiguity,  not 
explainable  by  parol  evidence.  Taylor  v. 
Marls,  90  N.  O.  619,  624. 

AND  SO  OH. 

"And  so  on,"  as  used  in  a  deed  provid- 
ing that  a  certain  slave  should  remain  in 
the  grantor's  possession  or  in  bis  wife's  pos- 
setfsion  until  their  death,  and  then  go  to  one 
of  the  grantor's  daughters  and  to  the  future 


hehrs  of  her  body,  and  that  If  any  of  the 
grantor's  daughters  should  die  without  leav- 
ing any  lawful  heirs  of  her  body  the  prop- 
erty should  go  to  the  grantor's  surviving 
children,  "and  so  on,"  means  that  on  the 
death  of  the  flrst  daughter  without  leaving 
any  lawful  heirs  of  her  body  her  share 
should  survive  to  the  others,  and  so  on  In 
like  manner  on  the  death  of  the  second 
daughter  her  share  should  go  to  the  surviv- 
ing daughter,  and  the  words  were  Intended 
to  apply  to  the  succession  of  the  grantor's 
daughters  to  each  other  by  survivorship,  as 
the  word  "so"  must  be  construed  to  mean  "in 
a  like  manner,"  and  "on"  to  mean  "for- 
ward," "in  progression,"  "successively." 
Nlz  ▼.  Ray,  6  Rich.  Law,  423,  424,  426. 

ANEW. 

Bee  "Locate  Anew";  "Trial  Anew.** 

ANGER. 

The  word  •'anger^  has  no  technical 
meaning  peculiar  to  law,  and  hence  it  is  not 
error  for  the  court  to 'fail  to  define  anger  as 
used  in  instructions  in  a  homicide  case. 
Robinson  v.  State  (Tex.)  63  8.  W.  869,  870. 

"Anger"  is  a  strong  passion  or  emotion 
of  the  mind,  caused  by  real  or  supposed  In- 
Jury  to  or  intent  to  injure  one's  self  or  oth- 
ers, and  the  term  "malice"  includes  all  that 
anger  does,  and  more.  Chandler  ▼.  State, 
89  N.  B.  444,  447,  141  Ind.  106. 

"Anger"  Is  a  short  madness,  and  when 
provoked  by  a  reasonable  cause  excuses  from 
the  punishment  of  murder.  Pennsylvania  v. 
Bell  (Pa.)  1  Add.  166,  160,  1  Am.  Dec.  298. 

As  Heat  of  passion. 

While  anger  may  amount  to  heat  of  pas- 
sion, it  is  not  a  synonym  for  heat  of  passion, 
and  hence,  as  used  in  an  Instruction  that  if 
defendant  was  "angered"  at  deceased  and 
then  killed  him  It  was  murder  in  the  third 
degree,  is  not  equivalent  to  saying  that  kill- 
ing in  a  heat  of  passion  constitutes  murder 
in  the  third  degree.  Hoffman  v.  State,  78 
N.  W.  51,  62,  97  Wis.  671. 

Rase  or  resentment  cUstinsnlslied. 

Pen.  Code,  art  694,  subd.  8,  provides 
that,  if  the  killing  of  a  person  who  has  used 
insulting  words  or  conduct  toward  a  female 
relative  of  the  party  guilty  of  the  homicide 
takes  place  on  the  flrst  meeting  after  the 
party  learned  of  such  words  or  conduct,  it  Is 
necessary,  in  order  to  reduce  the  offense  to 
manslaughter,  that  an  adequate  cause  exist 
to  produce  "anger,"  rage,  resentment,  or 
terror  in  a  person  of  ordinary  temper,  suffi- 
cient to  render  the  mind  incapable  of  cool 
reflection  at  the  time  of  the  commission  of 
the  offense.  Held,  that  anger  means  a  vio- 
lent passion  of  the  mind  excited  by  real  or 
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supposed  Injury  offered  to  a  relative  or 
friend,  and  Is  not  synonymous  with  "rage 
or  sudden  resentment"  It  Is  not  necessarily 
rage,  nor  transport  of  passion,  nor  delirium, 
though  it  may  be  inflamed  into  such  condi- 
tions. These  are  but  higher  and  more  de- 
monstrative and  uncontrollable  types  of  its 
existence.  It  often  happens  that  the  unedu- 
cated mind  will  confound  the  cause  with  the 
higher  degrees,  and  require  that  the  same  ex- 
ternal exhibitions  shall  indicate  its  presence. 
Such  is  not  the  fact;  "anger"  may  exist  with- 
out any  violent  ebullition  of  passion  or  even 
outward  expression,  and  yet  to  such  an  ex- 
tent as  to  render  the  mind  incapable  of  cool 
reflection.  It  may  present  all  "the  torrent*8 
smoothness  ere  it  dash  below,"  and  its  in- 
dicia are  as  varied  as  are  the  varied  faces 
and  dispositions  of  men.  Eanes  t.  State^  10 
Tex.  App.  421.  446. 

ANGINA  PECTORIS. 

"Angina  pectoris  is  a  disease  of  the 
heart,  so  named  from  a  sense  of  suffocating 
contraction  or  tightening  of  the  chest  over 
the  sternum,  and  causes  an  anxious  feeling 
and  fear  of  death.  The  disease  is  marked  by 
sudden  attacks  of  severe  pain  and  fainting 
sensations.  The  paroxysms  come  on  unex- 
pectedly, with  irregular  intervals.  •  As  the 
disease  continues,  the  respiration  in  the  in- 
tervals between  the  paroxysms  becomes  la- 
bored, and  the  patient  seeks  temporary  relief, 
not  only  in  stimulants,  but  also  in  various, 
and  at  times,  ridiculous,  postures  of  the 
body.  In  re  Lee*s  Will,  18  Atl.  625,  628,  46 
N.  J.  Eq.  (1  Dick.)  Id3. 

ANGLING. 

The  term  "angling,'*  as  used  in  the  chap- 
ter relating  to  the  preservation  of  fish,  game, 
birds,  etc.,  means  taking  flsh  with  hook  and 
line,  or  not  exceeding  two  rods  or  lines  with 
books  attached,  held  in  hand,  and  not  in- 
cluding set  lines.    V.  S.  1894,  4562. 

ANGOSTURA. 

•  The  word  "angostura"  has  long  been 
used  in  medical  and  scientific  works  to  desig- 
nate the  bark  of  a  South  American  tree,  hav- 
ing well-known  properties.  Siegert  v.  Abbott, 
25  N.  Y.  Siipp.  590,  593,  72  Hun,  243  (quoting 
Murray's  New  Eng.  Diet.). 

It  is  alleged  that  the  word  **angostura"  is 
not  the  subject  of  a  trade-mark  or  a  trade- 
name. We  cannot  sustain  the  contention. 
For  upwards  of  half  a  century  no  town  has 
existed  by  that  name,  and,  even  If  the  old 
town  of  Angostura  were  still  known  by  that 
name,  a  person  would  not  be  permitted  by 
fraudulent  imitation  to  deceive  the  public 
and  wrong  the  manufacturers  of  the  Angos- 
tura Bittei'8  by  palming  off  its  goods  as  their 


goods,  and  such  a  person  cannot  be  permit- 
ted to  usurp  that  name  and  dress  its  goods 
like  those  of  the  original  proprietors,  and 
thereby  defraud  the  public.  A.  Bauer  &  Co. 
V.  Siegert  (U.  S.)  120  Fed.  81,  84,  56  C.  a  A 
487. 

ANGRY. 

"Angry"  means  touched  with  anger;  feel- 
ing resentment;  provoked;  and  anger  Lb  a 
strong  passion  or  emotion  of  the  mind,  caus- 
ed by  real  or  supposed  injury  to  or  Intent  to 
injure  one*s  self  or  others;  bo  that  an  indict- 
ment for  assault  and  battery,  charging  that 
the  act  was  done  unlawfully,  feloniously,  pu^ 
posely,  and  with  premeditated  mallce,ls  suffi- 
cient under  an  act  making  an  act  done  in  an 
"angry"  manner  an  assault,  the  word  "mal- 
ice" comprehending  all  that  "angry"  does, 
and  more.  Chandler  v.  State,  39  N.  E.  444, 
447,  141  Ind.  106. 

ANGUISH. 

The  word  "anguish**  certainly  applies,  in- 
ter alia,  to  an  operation  of  and  upon  the 
mind.  Webster  defines  It:  "Extreme  pain, 
either  of  body  or  mind;"  and  as  "synony- 
mous with  agony,  distress,  pang,  torment, 
etc."  Mental  suffering  is  so  allied  to  and 
inseparable  from  physical  injury  of  the  char- 
acter  In  question,  that  It  follows  as  effect 
does  cause.  We  may  conceive  of  a  child  so 
young  that  It  could  hardly  be  afilrmed  of  it 
that  It  suffered  In  mind — felt  angnilsb  and 
like  emotions — but  In  the  Instance  of  a  per- 
son of  the  age  of  this  plaintiff  (11  years),  if 
of  ordinary  Intelligence,  which  his  testimony 
Indicated  he  possessed,  the  jury  may  infer 
the  mental  pain  from  the  inevitable  physical 
pain,  on  the  known  and  experienced  connec- 
tion subsisting  between  collateral  facts,  or 
circumstances  proved,  and  the  fact  in  con- 
troversy. Cook  V.  Missouri  Pac.  Ry.  Co.,  19 
Mo.  App.  329,  334  (citing  1  Greenl.  Ev.;  Ran- 
dolph V.  Hannibal  &  8t  J.  Ry.  Co.,  18  Mo. 
App.  609). 

ANGUS. 

Where  an  Indictment  charges  Angus  M. 
Cannon  with  unlawful  cohabiting  with  more 
than  one  woman,  naming  them.  It  charges 
that  the  defendant  is  a  "male  person"  with- 
in Rev.  St  I  6352,  In  reference  to  big- 
amy, providing  that,  if  any  "male  person*  in 
a  territory  shall  hereafter  cohabit  with  more 
than  one  woman,  he  shall  be  deemed  guilty 
of  a  misdemeanor.  The  name  "Angus"  is  in 
the  community  recognized  as  that  of  a  male 
person,  the  defendant  himself,  however,  be- 
ing the  most  public  character  bearing  the 
name.  Outside  of  the  community  it  Is  well 
recognized  as  a  male  appellative.  The  word 
'"person"  embraces  all  mankind,  and  man- 
kind Is  divided  into  two  classes,  one  male 
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and  the  other  female.  The  statate  sayi  that 
this  crime  can  be  committed  only  by  the 
members  of  one  class,  the  male,  upon  and 
with  members  of  the  other  class,  the  female. 
When,  therefore,  the  specific  crime  is  char- 
ged to  have  been  committed  by  some  person 
upon  and  with  those  of  the  female  class,  the 
natural  and  inevitable  conclusion  would  seem 
to  be  that  the  same  person  committing  the 
offense  belonged  to  the  other,  the  male  class. 
United  States  Y.  Cannon,  7  Pac.  369,  4  Utah, 
122. 

ANHYDROUS. 

"Anhydrous**  signifies  absence  of  water 
and  the  quality  of  taking  it  It  is  the  op- 
posite of  "hydrous,**  which  is  the  scientific 
term  indicating  the  presence  of  water.  The 
use  of  the  word  ^'anhydrous,'*  In  speaking  of 
an  article  known  as  "anhydrous  lanoline,"  in- 
dicates that  the  lanoline  is  without  water,  in 
the  first  instance,  though  it  may  be  capable 
of  absorbing  water.  The  term  may  be  ap- 
plied to  lanoline  after  the  water  it  contains 
is  driven  off.  Joffe  ▼.  Bvans,  75  N.  Y.  Supp. 
257,  259,  70  App.  Div.  188. 

ANIMAL 

See  "Dead  Animals**;  "Domestic  Ani- 
mal"; "Dumb  Animal'*;  "Live  Ani- 
mals"; "Vicious  Animal.*'     ' 

Any  animals,  see  "Any.** 

Like  animals,  see  "Like." 

Other  animals,  see  "Other." 

"The  common  law  divides  animals  hav- 
ing the  power  of  locomotion,  exclusive  of 
man,  into  three  classes,  vis.,  such  as  are 
domltse  nature  (tame  animals)  such  as  are 
ferae  naturae  (wild  animals),  and  such  as, 
whether  wild  or  tame,  are  of  so  base  a  na- 
ture as  not  to '  be  the  subject  of  larceny. 
This  latter  class  is  composed  out  of  the  two 
former.  In  the  first  class  a  man  may  have 
as  absolute  property  as  in  any  Inanimate  be- 
ings, because  these  continue  perpetually  in 
his  occupation,  and  will  not  stray  from  his 
house  or  person  unless  by  accident  or  fraud- 
ulent enticement,  in  either  of  which  cases  the 
owner  does  not  lose  his  property.  But  in 
the  second  class  a  man  can  have  no  absolute 
property.**  State  v.  Summer,  2  Ind.  (2  Cart) 
877,  878  (quoting  2  Bl.  Comm.  390). 

"Animals,**  as  used  in  Sess.  Acts  1874, 
p.  112,  entitled  "An  act  for  the  prevention  of 
cruelty  to  animals,'*  should  be  constnied  to 
cover  all  creatures  except  human  beings. 
State  V.  Bogardus,  4  Mo.  App.  215,  216. 

Pub.  St  c.  207,  i  53,  provides  that  every 
owner,  possessor,  or  person  having  charge  of 
any  animal,  who  cruelly  drives  or  works  it 
when  unfit  for  labor,  or  cruelly  abandons  it 
or  knowingly  authorizes  or  permits  it  to  be 
subjected  to  unnecessary  torture  or  suffering 


of  any  kind,  shall  be  punished,  etc.  Held, 
that  the  word  "animal"  as  so  used  included 
all  wild  and  noxious  animals,  and  is  suffi- 
ciently broad  to  include  all  brute  creatures; 
and  the  word  in  its  common  acceptation  in- 
cludes all  irrational  beings.  Ommonwealtb 
V.  Turner,  14  N.  E.  180,  181,  133,  145  Mass. 
286. 

The  use  of  the  word  "animal"  as  desig- 
nating the  subject  of  a  legacy  is  so  uncertain 
in  meaning  as  to  render  the  legacy  void. 
Succession  of  Trouard,  5  La.  Ann.  890. 

In  statutes  relating  to  or  alTecting  ani- 
mals, the  words  "animal**  or  "dumb  animal*' 
shall  be  held  to  include  every  living  creature. 
Ann.  St.  Ind.  T.  1889,  {  1298;  Code  N.  G. 
1883,  §  2490. 

The  word  "animal,"  as  used  In  the  chap- 
ter of  the  Penal  Code  relating  to  cruelty  to 
animals,  does  not  include  the  human  race, 
but  Includes  every  other  living  creature. 
Pen.  C3ode  N.  Y.  1903,  §  669. 

In  the  chapter  relating  to  cruelty  to  ani- 
mals, the  word  "animal*'  shall  be  held  to  in- 
clude every  living  dumb  creature.  Rev.  St 
Wyo.  1899,  S  2287.  In  the  act  relating  to 
the  prevention  of  cruelty  to  animals,  the 
word  "animal"  shall  be  held  to  include  every 
living  dumb  creature.  Mills*  Ann.  St  Colo. 
1891,  {  117.  As  used  in  the  chapter  relating 
to  the  prevention  of  cruelty  to  animals,  the 
word  "animal"  shall  be  held  to  include  every 
living  dumb  creature.  Bates*  Ann.  St  Ohio 
1904,  §  8721. 

The  word  "animal,"  as  used  in  the  chap- 
ter relating  to  cruelty  to  animals,  shall  be 
held  to  Include  all  brute  creatures.  V.  S. 
1894,  5000;  Rev.  St  Utah  1898,  §  4459;  Crlm. 
Ck)de,  S.  C.  1902,  §  630;  Comp.  Laws  Mich. 
1897,  1 11,748. 

In  the  chapter  relating  to  offenses 
against  chastity,  morality  and  decency  the 
word  **animal"  Includes  every  living  brute 
creature.  Rev.  St  Me.  1883,  p.  Oil,  c  124,  § 
48. 

Dead  animals. 

An  animal  Is  an  organized  living  being, 
endowed  with  sensation,  power,  and  volunta- 
ry motion,  and  also  characterized  by  taking 
its  food  into  an  internal  cavity  or  stomach, 
by  giving  off  carbonic  add  to  the  air,  and  tak- 
ing oxygen  into  the  process  of  respiration  by 
a  motive  power  or  aggressive  force,  with 
progress  to  maturity.  The  term  is  properly 
applied,  however,  only  so  long  as  an  animal 
is  alive,  and  after  its  death  it  ceases  to  be  an 
animal,  but  is  an  inanimate  mass  or  carcass. 
Reed  v.  State,  16  Fla.  564,  565. 

Where  an  animal  is  known  by  the  same 
name  after  it  has  been  slaughtered  as  be- 
fore, an  Indictment  charging  the  larceny  of 
the  animal  will  be  construed  to  mean  the 
live  animal,  and  is  not  sufficient  to  describe 
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the  dead   animal.    Commonwealtli  ▼.    Bea- 
man,  74  Mass.  (8  Gray)  497,  499. 

"Animals,"  as  used  In  Rev.  Code.  §  3706, 
declaring  a  person  who  steals  any  animals 
therein  designated  guilty  of  grand  larceny, 
should  be  construed  to  mean  live  animals, 
and  not  the  carcasses  or  bodies  of  those  that 
have  been  killed.  Hunt  ?•  State,  65  Ala. 
138,  140. 

Fowls. 

''Animals,"  as  nsed  in  a  will  devising 
animals  belonging  to  testator,  should  be  con- 
strued to  include  fowls.  Huber  y.  Mohn,  37 
N.  J.  Eq.  (10  Stew.)  432,  433. 

Under  Pen.  Code,  {  665,  punishing  the 
keeper  of  a  house  used  for  fighting  any  birds 
or  animals,  the  animals  include  gamecocks. 
People  V.  Klock,  48  Hun,  275,  277. 

Within  the  meaning  of  Rev.  St  |  2101, 
declaring  cruelty  to  animals  to  be  a  misde- 
meanor, a  domestic  fowl,  i  e.,  a  goose,  is  an 
animal.  State  v.  Bruner,  12  N.  E.  103,  104, 
111  Ind.  98. 

Revenue  Act  1861,  c  68,  (  23,  provides 
that  animals  of  all  kinds,  birds,  singing  and 
other,  and  land  and  water  fowls,  shall  be 
exempt  from  duty.  By  Act  March  16,  1866 
(14  Stat.  48),  a  duty  of  20  per  cent  was 
levied  on  all  horses  and  mules,  cattle, 
sheep,  "and  other  live  animals."  Held,  that 
the  words  "other  live  animals"  did  not  in- 
clude birds,  since  the  second  statute  must  be 
read  in  the  light  of  the  first  The  court 
said:  **The  act  of  1866  is  in  its  terms  com- 
prehensive enough  to  include  birds  and  all 
other  living  things  endowed  with  sensation 
and  the  power  of  voluntary  motion,  and  if 
there  had  not  been  previous  legislation  on 
the  subject  it  might  be  possible  that  Con- 
gress did  not  intend  to  narrow  the  meaning 
of  the  word  'animals,'  but,  inasmuch  as 
birds  and  fowls  were  not  embraced  in  the 
term  'animals'  in  the  act  of  1861,  it  was 
manifest  that  Congress  adopted  the  popular 
signification  of  the  word  'animals,'  which  is 
applied  only  to  quadrupeds,  and  placed 
birds  and  fowls  in  a  different  signification, 
and,  having  so  defined  the  word  in  one  act, 
it  must  be  treated  as  meaning  the  same 
thing  in  a  subsequent  act  in  pari  materia 
therewith."  Reiche  v.  Smythe,  80  U.  8.  (13 
Wall.)  162,  164,  20  L.  Ed.  566. 

Within  the  law  of  sodomy,  a  duck  will 
be  held  to  be  an  animaL  Reg.  v.  Brown,  24 
Q.  B.  Div.  357,  358. 

The  word  "animals,"  as  used  in  the  act 
relating  to  the  preservation  of  game,  shall 
not  be  construed  to  include  any  variety  of 
birds.    Gen.  St  Minn.  1894,  i  2187. 

The  term  "animals"  and  "animal,"  as 
used  in  the  chapter  relating  to  the  humane 
society,  dr  in  the  sections  concerning  ani- 


mals, shall  include  all  brute  creatures  anO 
birds.    Gen.  St  Conn.  1902,  §  2815. 

Horses. 

"Animals,"  as  used  in  Laws  1880,  p. 
322  (Act  March  12,  1880),  making  animals 
with  .contagious  or  infectious  diseases  com- 
mon nuisances,  and  authorizing  their  de- 
struction, has  a  signification  suffidently 
broad  to  include  horses,  and  therefore  hi- 
clude  horses  affected  by  glanders.  Newark 
&  S.  O.  H.  R.  Co.  V.  Hunt  12  AtL  697,  699, 
50  N.  J.  Law  (21  Vroom)  308. 

Siuikes. 

Trained  snakes,  imported  by  a  profes- 
sional snake  charmer,  to  be  used  in  exhibi- 
tion of  skill  in  that  profession,  and  wbicb 
were  not  for  sale,  are  not  dutiable  as  live 
"animals,"  under  Tariff  Act  Oct  1,  1890, 
par.  251.  Magnon  v.  U.  S.  (U.  8.)  66  Fed. 
151,  152. 

ANIMALS  FEBiE  NATURiE. 

See  "Ferae  Naturae.** 


ANIMO  FURANDI. 

"Animo  furandl,"  means  a  fraudnledt 
intent  to  appropriate  .goods  to  the  taker's 
own  use  or  wholly  to  deprive  the  owner  of 
them.  Gardner  v.  State,  26  Atl.  30,  33,  55  N. 
J.  Law  (26  Vroom)  17. 

E;yre,  C.  D.,  says:  "Larceny  is  the 
wrongful  taking  of  the  goods  with  the  intent 
to  spoil  the  owner  of  them  lucri  causa;**  but 
Blackstone  says  the  taking  must  be  feloni- 
ous; that  is,  done  animo  furandi«  or,  as  tbe 
civil  law  expresses  it,  lucri  causa.  The  point 
arrived  at  by  these  two  expressions  "animo 
furandl"  and  "lucri  causa,"  the  meaning  of 
which  has  been  much  discussed,  seems  to 
be  this:  that  the  goods  must  be  taken  into 
possession  of  the  thief  with  the  intention  of 
depriving  the  owner  of  his  property  in  them. 
State  V.  Slingerland,  7  Pac  280,  282,  19  NeT. 
135. 


ANIMUS  DERELINQUENDI. 

"Animus  derelinquendi"  is  that  simple 
affection  of  the  mind  by  which  a  person  wills 
that  a  thing  previously  his  property  should 
no  longer  remain  so,  without  reference  to 
any  particular  transference.  Rhodes  ▼. 
Whitehead,  27  Tex.  304,  31S»  84  Am.  Dec 
631. 


ANIMUS  TESTANDI. 

To  make  a  valid  will  the  testator  must 
have  had  the  "animus  testandl";  that  is, 
his  own  free  conclusion  and  wish  to  adopt 
the  particular  last  will  offered  for  probate. 
Bacon  calls  it  "a  mind  or  serloos  intention 
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to  make  snch  a  will."     Fair  v.  Thompson 
(S.  G.)  1  Speera,  93,  106. 


ANN^E. 


The  constitution  and  by-laws  of  an  asso- 
ciation allowed  a  member  a  sick  benefit  of 
a  certain  snm  per  week  during  18  weeks  only 
of  the  same  "ann6e,'*  the  original  by-law  be- 
ing In  the  French  language.  It  was  held 
that  ann6e  means  a  period  of  a  year,  and 
not  a  calendar  year.  Thibeault  v.  Associa- 
tion of  St  Jean  Baptist,  42  Atl.  518,  519»  21 
R.  I.  157. 

ANNEX-ANNEXATION. 

The  word  "annexed"  Is  defined  by  lexi- 
cographers to  mean  joined  at  the  end;  con- 
nected with;  afl!lxed.  It  has  a  different  and 
less  extensive  meaning  than  the  word  "appur- 
tenant," which  signifies  belonging  to,  or  per- 
taining to  of  right.  Thus  the  terms  "annex- 
ed grounds"  in  a  statute  exempting  all 
churches,  meeting  houses,  or  other  regular 
places  of  stated  religious  worship,  with  the 
grounds  thereto  annexed,  for  the  occupancy 
and  better  enjoyment  of  the  same,  from  taxa- 
tion, does  not  include  a  parsonage  belonging 
to  the  church,  but  separated  and  distinct 
therefrom.  Treasurer  of  Dauphin  County  v. 
Rector,  etc.,  of  St  Stephen's  Church,  3  Phila. 
189,  190. 

The  term  "annexation"  means  to  add  or 
unite  to  something  already  existing;  to  sub- 
join; to  afiix,  as  to  unite  a  province  to  a 
kingdom,  a  codicil  to  a  will,  a  condition  to 
a  grant.  In  Black*s  Law  Dictionary  the  word 
"annexation"  is  thus  defined:  The  act  of 
attaching,  adding,  joining,  or  uniting  one 
thing  to  another,  generally  spoken  of  the  con- 
nection of  a  smaller  or  subordinate  thing  to 
the  larger  or  principal  thing.  Maumee  School 
Tp.  V.  School  Town  of  Shirley  City,  G5  N.  E. 
285,  286,  159  Ind.  423. 

In  Act  March  17,  1842,  by  which  a  por- 
tion of  one  town  was  set  off  therefrom  and 
"annexed"  to  and  made  a  part  of  another 
town,  and  repealing  the  act  of  incorporation 
of  the  first  town  annexed,  means  to  unite  one 
thing  to  another.  There  is  no  reference  made 
to  any  effect  which  would  thereby  be  produ- 
ced upon  that  with  which  the  thing  united 
might  have  been  before  connected,  but  the 
word  "annexation"  is  used  in  the  legal  aen&fi_ 
and  in  decided  cases  to  designate  the  act  of 
separating  a  part  of  a  town  from  it  and  unit- 
ing it  with  another  town,  and  has  always 
been  used  where  the  town  from  which  the 
part  annexed  was  taken  was  left  as  an  exist- 
ing corporation,  and  where  there  was  no  cor- 
poration left  from  which  a  part  of  a  town 
was  taken  and  united  to  another  it  was  not 
''annexed"  In  the  sense  in  which  the  term 
has  been  used,  so  as  to  give  the  same  effect 
as  the  Incorporation  of  a  new  town  upon  the 


settlement  of  paupers  who  previously  had  a 
settlement  in  the  town  or  person  of  a  town 
united  to  another.  Inhabitants  of  Livermore 
v.  Inhabitants  of  Phillips,  35  Me.  184,  187. 

Where  an  agreement  referred  to  a  clause 
in  a  prior  agreement,  and  provided  that  it 
should  extend  to  the  new  agreement,  it  was 
not  annexed  to  the  new  agreement,  so  as  to 
make  an  additional  stamp  necessary  as  based 
on  the  number  of  words  In  both  agreements. 
Atwood  V.  Small,  7  Barn.  &  (X  390,  391. 

Attaohed. 

The  word  "annexed"  has  been  legally 
construed  to  mean  physically  joined.  Ham- 
ilton County  Com'rs  v.  Mannix,  9  Ohio  Dec. 
189,  191. 

In  Rev.  St.  c.  120,  §  136,  providing  that 
the  tax  collector's  warrant  shall  be  "annex- 
ed" to  his  collection  book,  "annexed"  means 
attached  or  fastened  to  the  book  in  any  man- 
ner whatsoever;  it  might  be  annexed  by 
mucilage  or  fastened  by  eyelets;  tied  or  fast- 
ened by  a  cord  or  by  a  wire.  Loehr  v.  Peo- 
ple, 24  N.  B.  68,  70,  132  111.  604. 

Code,  §  3971,  requires  that  on  foreclo- 
sure of  a  chattel  mortgage  an  alildavlt  to 
foreclose  shall  be  "annexed"  to  the  mort- 
gage, and  be  returned  therewith  to  the  clerk's 
office.  Held,  that  the  requirement  that  the 
affidavit  should  be  annexed  was  prima  facie 
complied  with  by  statement  that  the  affidavit 
and  mortgage  were  "attached"  together,  the 
term  "attached"  being  practically  synony- 
mous with  the  term  "annexed."  Bosworth 
y.  Matthews,  74  Ga.  822. 

By  the  expression  "annexed  to  the  free- 
hold," used  in  defining  a  fixture,  is  meant 
fastened  to  or  connected  with  It.  Mere  jux- 
taposition or  the  laying  of  an  object  however 
heavy,  on  the  freehold,  does  not  amount  to 
annexation.    Merrltt  v.  Judd,  14  Cal.  59,  64. 

The  writing  and  signing  a  process  on  a 
separate  paper  from  that  on  which  the  orig- 
inal petition  is  extended,  and  then  placing  the 
paper  containing  the  process  loosely  within 
the  folds  of  the  petition.  Is  not  a  compliance 
with  that  provision  of  the  judiciary  act  of 
1799  which  requires  the  process  to  be  "an- 
nexed*' to  the  petition.  The  process  must  be 
extended  on  the  same  paper,  or.  If  on  a  differ- 
ent paper,  must  be  firmly  united  by  wax  or 
tape.    Ballard  y.  Bancroft,  31  Ga.  503,  506. 

InoIosiiTe  in  same  wrapper. 

"Annexed,"  as  used  in  Gen.  St  c.  131,  § 
20,  requiring  a  magistrate's  certificate  to  be 
annexed  to  the  deposition,  does  not  neces- 
sarily mean  literally  annexed  in  case  of  pon- 
derous exhibits,  but  it  is  sufficient  If  they 
are  sealed  up  by  the  magistrate  and  transmit- 
ted to  the  clerk  In  the  same  wrapper  with 
his  certificate.  Shaw  t.  McGregory,  105 
Mass.  96, 100. 
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"Annexed,**  as  used  In  Rev.  St  c.  70,  i 
62,  relating  to  composition  with  creditors, 
and  providing  that  the  debtor  shall  present 
an  affidavit  containing  a  schedule  of  his  ac- 
counts and  liabilities  '*thereunto  annexed," 
does  not  necessarily  mean  in  contact  with, 
but  one  paper  may  be  regarded  as  annexed 
to  another  if  Inclosed  in  the  same  envelope, 
or  if  placed  on  file  together."  Cabbossee  Nat 
Bank  y.  Rich,  16  Atl.  506,  509,  81  Me.  164. 

Indorsement  on  baok  of  paper. 

In  the  statute  requiring  an  affidavit  for 
the  foreclosure  of  a  chattel  mortgage  to  be 
annexed  to  the  mortgage,  and  the  two  filed 
for  record,  "annexed"  is  used  in  the  sense  of 
"attach,"  and  hence  where  the  affidavit  was 
written  on  the  back  of  the  mortgage  it  was 
annexed  thereto,  within  the  meaning  of  the 
statute.    Lilly  y.  Willis,  73  Ga.  139. 

Where  a  statute  provides  that  before  the 
sale  of  land  under  an  execution  appraisers 
shall  be  appointed  and  sworn,  and  a  certifi- 
cate of  their  oath  shall  be  made  on  the  back 
of  the  execution,  the  term  "on  the  back"  Is 
not  the  same  as  "annexed,"  and  a  certificate 
written  upon  a  separate  piece  of  paper,  and 
merely  attached  to  the  execution  at  a  comer, 
though  annexed,  would  not  be  on  the  back  of 
the  execution.  Hall  y.  Staples,  74  Me.  178, 
180. 

ANNO  DOMINI. 

The  words  "Anno  Domini,"  in  the  cap- 
tion of  an  indictment,  are  not  objectionable 
as  not  a  part  of  the  "English  language." 
These  words  have  become  literally  English 
by  adoption.  The  same  is  true  of  a  very 
considerable  number  of  terms  in  the  lan- 
guage. Most  of  these  adopted  terms  have 
changed  their  costume,  while  others  have 
not  "Phenomenon"  and  "memorandum" 
are  as  strictly  English  as  any  terms  of  the 
most  purely  Saxon  derivation.  Others  are 
not  the  less  so  because  they  still  retain  their 
foreign  dress.  State  v.  Gilbert  13  Vt  647, 
651. 

A  declaration  containing  the  words  "An- 
no Domini"  is  not  demurrable  on  the  ground 
that  they  are  not  in  the  English  language,  as 
they  may  be  rejected  as  surplusage.  Hale 
V.  Vesper  (N.  H.)  Smith.  283,  286. 

The  latin  words  "Anno  Domini"  mean, 
when  translated,  "in  the  year  of  our  Lord." 
It  is  not  necessary  to  add  them,  or  their  ab- 
breviation "A.  D.,"  to  the  date  specified  In 
an  indictment  charging  the  commission  of  an 
ofTense  on  such  day.  Commonwealth  v. 
Traylor,  20  Ky.  Law  Rep.  07,  08»  45  S.  W. 
356. 

ANNOUNCE. 

Rev.  St  1876,  p.  184,  t  363,  permits  plain- 
tiff to  dismiss  his  action  before  the  jury  re- 


tires, or,  when  the  trial  is  by  the  court  at 
any  time  before  the  findings  of  the  court 
are  announced.  Held,  that  the  term  "an- 
nounced," as  defined  by  Worcester,  me:iM 
(a)  to  give  public  notice  of;  to  publish;  (h) 
to  pronounce:  to  declare  by  Judicial  spii- 
tence;  and  hence  it  was  not  necessary,  in 
order  that  the  finding  of  the  court  trying  the 
case  should  be  "announced"  within  the  act 
that  the  finding  should  be  orally  stated  by 
tlie  Judge  from  the  bench,  but  that  an  entry 
of  the  finding  in  the  proper  order-book,  by 
direction  of  the  court  finding  in  favor  of  one 
defendant  generally,  and  for  the  plaintiff 
against  the  other  defendants  in  the  sum  of 
dollars,  was  an  announcement  witbin 


the  statute.    Walker  y.  HeUer,  56  Ind.  298, 
300. 

ANNOUNCEMENT. 

An  "announcement"  is  the  act  of  an- 
nouncing or  giving  public  notice;  proclama- 
tion; publication;  hence  where  a  petition  In 
an  election  contest  alleged  that  the  clerks 
and  Judges  canvassed  the  votes,  and  by  tbeir 
canvass,  announcement  and  return  declared 
a  person  elected,  and  such  allegation  was  ad- 
mitted by  the  answer,  it  was  error  to  find 
that  no  proclamation  had  been  made  as  re- 
quired by  law.  Dooley  v.  Van  Hohenstein, 
49  N.  B.  193,  195,  170  lU.  630. 

ANNOYANCE. 

Blackstone  defines  a  nuisance  as  being 
anything  to  the  hurt  or  annoyance  of  an- 
other. By  hurt  or  "annoyance"  here  is 
meant  uot  a  physical  injury  necessarily, 
but  an  injury  to  the  owner  or  possessor  of 
premises  as  respects  his  dealings  with  or  bis 
mode  of  enjoying  them.  Rowland  v.  Miller, 
15  N.  Y.  Supp.  701,  702. 

ANNUAL 

Annual,  from  the  Latin  "annus,**  usually 
means  annually,  or  every  twelve  months. 
Whenever  used  in  contracts,  it  is  construed 
to  mean  every  twelve  calendar  moDtb& 
State  V.  McCullough,  8  Nev.  202,  224. 

ANNXTAI.  CROP. 

The  term  "annual  crops,"  in  2  Rev.  St 
1876,  p.  505,  §  34,  which  requires  adminis- 
trators to  take  possession  of  and  to  inventory 
the  emblements  and  "annual  crops,"  whether 
severed  or  not  from  the  land,  raised  by  labor. 
etc.,  does  not  include  uncut  grass  growing 
in  a  field,  but  such  grass  descends  with  the 
land  to  the  heir.  The  distinction  between 
annual  crops,  merely  vegetable  productions 
of  the  soil,  raised  by  labor  bestowed  during 
the  year,  and  trees,  fruits,  and  grass,  which 
are  to  a  greater  or  less  extent  of  spontaneoos 
growth,  may  be  said  to  be  well  recogniied 
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and  firmly  establisbed  by  the  anthoritleB. 
BraiiB  T.  Hardy,  76  Ind.  527,  531. 

AJnXVAL  EI.EGTZON. 

"Annual,"  as  used  in  Const  art  10,  |  5, 
providing  that  in  case  of  elective  offices  no 
person  appointed  to  fill  a  vacancy  shall  hold 
bis  ofElce  by  virtue  of  such  appointment  long- 
er than  the  commencement  of  the  next  politi- 
cal year  next  succeeding  the  first  "annual" 
election  after  the  happening  of  the  vacancy, 
is  not  synonymous  with  "municipal,"  as  used 
in  Buffalo  City  charter  (Laws  1891,  c.  105,  § 
271,  as  amended  by  Laws  1805,  c.  805),  pro- 
viding that  a  vacancy  in  the  ofElce  of  an 
elected  commissioner  of  public  works  shall 
be  filled  by  appointment  by  the  mayor,  and 
the  term  of  the  appointee  shall  last  until  the 
first  day  of  January  after  the  next  "mu- 
nicipal" election.  People  v.  Scheu,  60  N.  E. 
660,  653,  166  N.  Y.  292. 

"Annual  election,"  as  used  In  Const,  art 
10,  §  5,  providing  that  no  person  appointed 
to  fill  a  vacancy  shall  hold  bts  office  by  vir- 
tue of  such  appointment  longer  than  the 
commencement  of  the  political  year  next  suc- 
ceeding the  first  "annual  election"  after  the 
happening  of  the  vacancy,  "is  to  be  under- 
stood in  a  general  sense,  so  as  to  embrace 
town  meetings  as  well  as  state  elections" 
People  V.  Keeler,  17  N.  Y.  370,  375. 

The  words  "annual  election,"  as  used  in 
Oklahoma  St  §  541,  providing  that  the  offi- 
cers elected  at  the  first  election  in  any  city 
of  the  first  class  shall  bold  only  until  the 
next  annual  election,  mean  yearly  election. 
Wright  V.  Jacobs,  70  Pac.  193,  196,  12  Okl. 
138. 

AJBfKUAL  EXPEH8E. 

Pamph  Laws  1886,  p.  889,  gives  to  the 
common  council  of  any  city  power  to  order 
any  public  street  to  be  lighted,  and  to  make 
and  enter  into  contracts  therefor  with  any 
other  parties,  "and  to  cause  the  annual  ex- 
pense thereof  to  be  certified."  Held,  that 
the  phrase,  "and  to  cause  the  annual  expense 
thereof  to  be  certified,"  should  be  construed 
to  limit  such  contracts  to  the  period  of  one 
year,  and  therefore  the  council  had  no  power 
to  contract  for  such  lighting  for  a  longer 
period  of  time.  Taylor  v.  Lnmbertvllle,  10 
Atl.  809,  814,  43  N.  J.  Eq.  (16  Stew.)  107. 

anhttaXi  fruit. 

A  lease  reserving  under  the  lessor  all 
timber  trees,  and  other  trees,  but  not  the 
"annual  fruit  thereof,"  may  apply  either  to 
the  produce  of  an  orchard  or  to  that  of  tim- 
ber trees,  and  the  words  may  therefore  be 
satisfied  without  holding  them  to  apply  to 
the  produce  of  orchard  trees.  Bullen  v.  Den- 
ning, 5  Bam.  &  C.  842,  847. 
lWDB.ftP.— 26 


ANNUAIi  ZNOOME. 

Under  the  charter  of  a  corporation  which 
restricts  It  from  holding  property  exceeding  a 
specified  "annual  Income,"  such  term  is  not 
synonymous  with  "actual  value."  Property 
may  have  actual  value  without  any  income. 
Gradual  depreciation  in  the  value  of  lands  of 
a  corporation  Is  not  annual  Income.  Betts 
V.  Betts.  4  Abb.  N.  O.  317,  400. 

*' Annual  Income,"  as  used  In  Act  Dec.  81, 
1888,  §  13,  providing  that  the  railroad  there- 
by Incorporated  and  its  property  should  not 
be  subject  to  a  higher  tax  than  one-half  of 
1  per  centum  on  its  annual  income,  means 
gross  income.  People  v.  Niagara  County 
Supers,  4  Hill,  23;  Niagara  County  Sup'rs  v. 
People,  7  Hill,  504.  The  gross  income  is 
what  passage  money  and  freights  the  road 
makes  each  year,  and  not  the  annual  rental 
derived  from  Its  lease  to  another  company. 
Goldsmith  v.  Augusta  St  S.  R.  Co.,  62  Ga. 
468,  471. 

"Annual  value  or  Income,"  as  used  In 
Act  April  24,  1846,  authorizing  trusts  for  the 
benefit  of  the  owners  and  occupants  of  mill 
privileges  on  the  Wynnntsklll,  and  authoris- 
ing the  formation  of  an  association  for  hold- 
ing these  trusts,  and  providing  that  the  an- 
nual value  or  Income  of  the  property  to  be 
held  In  trust  is  not  to  exceed  the  sum  of  $2,- 
000,  refers  to  the  association  formed  under 
the  act  above  referred  to,  and  not  to  its  mem- 
bers Individually.  It  does  not  mean  the  ben- 
efits which  each  member  of  the  association 
derives  from  his  mill  privilege  or  business, 
but  means  the  collective  value  or  income  re- 
ceived by  the  association  as  such  under  the 
statute.  Troy  Iron  &  Nail  Factory  v.  Wins- 
low,  45  Barb.  231,  247. 

ANNUAI.  UfT£REST. 

A  note  provided  that  the  maker  would 
pay  the  sum  stated  therein  In  ten  years  from 
date,  "with  annual  interest"  and  it  was  con- 
tended that  the  word  "annual."  used  as  an 
adjective,  was  intended  to  and  did  modify 
interest,  and  meant  only  the  computation  of 
the  interest  by  annual  rests,  but  that  the 
whole  amount,  principal  and  Interest,  did  not 
become  due  until  the  expiration  of  ten  years 
from  date;  but  it  was  held  that  the  contract 
would  not  be  so  construed,  but  that  "annual 
interest,"  In  legal  contemplation,  was  the 
same  as  if  written  **lnterest  annually,"  and 
that  the  Interest  on  the  note  was  therefore 
due  and  payable  at  the  expiration  of  eacl\ 
year.    Catiin  v.  Lyman,  16  Vt  44,  46. 

Annual  Interest  within  the  meaning  of 
a  guaranty  by  a  surety  of  "annual  interest" 
Indorsed  on  an  instrument  In  which  the 
maker  obligates  himself  to  insure  10  per  cent, 
profit  upon  the  amount  of  capital  Invested 
by  another  person  In  the  certain  business, 
evidently  means  the  present  profit  which  the 
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other  side  of  the  paper  calls  for,  and  is  not 
an  obligation  to  pay  10  per  cent  annually  on 
the  capital,  irrespective  of  the  conditions 
which  Its  terms  import;  and  thus,  the  busi- 
ness being  a  partnership  business,  the  liabili- 
ty of  the  guarantor  is  contingent  and  condi- 
tional upon  the  profits  accruing  falling  below 
10  per  cent  upon  the  amount  invested  by  B. 
McPike  V.  Kerr'g  Ex'r,  29  Mo.  79,  83. 

ANNUAL  MEETING. 

The  words  "annual  meeting,"  applied  to 
towns,  mean  the  annual  meeting  required  by 
law  for  choice  of  town  officers.  Rev.  St  Me. 
1883,  p.  59,  c.  1,  §  6,  subd.  4. 

The  words  "annual  meeting,"  as  used  in 
a  statute,  when  applied  to  townships  shall  be 
construed  to  mean  the  annual  meeting  re- 
quired by  law  to  be  held  In  the  month  of 
April.  Ck)mp.  Laws  Mich.  1897,  §  60,  subd.  4. 

The  words  "annual  meeting,"  when  ap- 
plied to  towns,  shall  mean  annual  meetings 
required  by  law  to  be  held  in  the  month  of 
February,  March,  or  April.  Rev.  Laws 
Mass.  1902,  p.  88,  c.  8,  §  5,  subd.  1. 

The  words  "annual  meeting,"  when  ap- 
plied to  towns,  shall  mean  the  annual  town 
meeting  in  March  or  the  adjournment  there- 
of.    V.  S.  1894,  4. 

Laws  1867,  c.  75,  §  1,  which  provides  that 
at  the  "annual  meeting  In  November"  in 
every  year  thereafter  the  county  board  of 
supervisors  for  the  several  counties  shall  fix 
and  determine  the  annual  salary  that  shall 
be  received  by  each  and  every  county  officer, 
etc.,  means  merely  the  meeting  which  com- 
mences in  November;  therefore  the  board  of 
supervisors  may  fix  the  salary  of  a  county 
officer  at  an  adjourned  session  of  such  meet- 
ing, though  such  adjourned  session  is  not 
held  until  the  following  March.  Hull  v.  Win- 
nebago County,  11  N.  W.  486,  487,  54  Wis. 
291. 

ANNUAL  OFFICE. 

An  annual  office  is  one  which  runs  for  a 
year,  and  thus  where  by  a  statute  commis- 
sioners were  required  to  meet  yearly,  and 
appoint  assessors  for  a  year,  the  assessors 
were  annual  officers,  and  their  bondsmen 
were  only  liable,  under  their  statutory  bonds, 
for  their  acts  during  the  term  of  their  office. 
Pepin  V.  Cooper,  2  Barn.  &  Aid.  431,  439. 

Under  the  statutes  of  various  states,  pub- 
lic officers  are  elected  pursuant  to  statutory 
provisions  which  fix  their  term  of  office,  but 
in  many  cases  they  are  elected  annually. 
That  is  the  case  in  all  New  England  states. 
In  New  England  towns  there  is  an  annual 
meeting,  where  the  citizens  assemble  and 
elect  their  town  officers  in  a  government  of 
pure  democracy.  They  are  elected  annually 
at  these  meetings.    A  great  many  years  ago 


in  Massachusetts  a  question  arose  whether 
under  such  a  provision  the  sureties  of  an  of- 
ficer elected  for  a  year,  and  where  his  de- 
fault occurred  after  the  year,  but  before  his 
successor  had  qualified,  were  liable  for  such 
default,  in  Chelmsford  County  v.  Demarest. 
73  Mass.  (7  Gray)  1,  when  Chief  Justice 
Shaw  was  on  the  bench,  and  a  thorough  ex- 
amination of  it  was  made.  The  court  held 
that  the  office  was  annual,  so  that  where  the 
condition  of  the  bond  was  that  the  officer 
should  hold  until  his  successor  was  elected, 
such  condition  did  not  cease  to  make  it  an 
annual  office,  so  far,  at  all  events,  as  the 
sureties  were  concerned.  Such  view  of  the 
question  has  been  adopted  in  most  of  the 
states,  although  North  Carolina,  Indiana,  per- 
haps Maryland,  and  possibly  Mississippi, 
have  decided  the  other  way.  Harris  y.  Bab- 
bitt (U.  S.)  11  Fed.  Cas.  612,  614. 

ANNUAL  PROFITS. 

Other  annual  profits,  see  "Other." 

Laws  1853,  c.  654,  providing  that  any  in- 
corporated company  named  in  an  assessnient 
roll,  upon  proof  made  to  the  board  of  super- 
visors that  it  had  not  been,  during  the  pre- 
ceding year,  in  receipt  of  net  "annual"  prof- 
its or  clear  income  equal  to  5  per  cent,  on 
the  capital  stock,  should  be  entitled  to  a  com- 
mutation on  taxes,  contemplated  that  the  cor- 
poration would  have  been  in  business  during 
the  whole  year,  as  it  is  in  such  cases  that 
"annual"  profits  or  income  can  accrue.  Park 
Bank  v.  Wood,  24  N.  Y.  93,  96. 

ANNUAL  SALARY. 

1  Acts  1865,  p.  124,  increasing  the  ••an- 
nual salary"  of  the  attorney  general,  should 
not  be  construed  to  operate  retrospectively, 
so  as  to  make  the  increased  salary  commence 
at  the  beginning  of  the  quarter,  the  word 
"annual"  having  reference  only  to  the  rate 
at  which  the  salary  was  to  be  computed  and 
paid,  and  not  to  the  time  when  such  rates 
should  be  commenced.  State  y.  Thompson, 
36  Mo.  66,  69. 

"Annual  salary,"  as  used  in  Ky.  St  § 
1072,  providing  that  the  county  judge  shall 
receive  an  "annual  salary,"  necessarily  means 
a  continuing  rate  of  payment — something 
that  will  apply  for  each  succeeding  year — 
and  is  not  tlie  fixing  of  a  compensation  for 
a  specific  time.  Marion  County  Fiscal  Court 
V.  Kelly,  50  S.  W.  815,  816,  22  Ky.  Law  Rep. 
174. 

ANNUAL  TAXES. 

A  direction  in  a  will  to  pay  annual  taxes 
is  not  a  direction  to  pay  special  assessments. 
A  special  assessment,  imposed  for  a  special 
purpose,  has  none  of  the  distinctive  features 
of  the  ordinary  annual  taxes  which  are  pro- 
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posed  for  some  general  or  public  object 
Warren  v.  Warren,  36  N.  B.  611,  614,  148  111. 
341  (citing  Illinois  Cent.  R.  Co.  v.  City  of  De- 
catur, 126  111.  »2,  18  N.  E.  315,  1  L.  R.  A.  613; 
Id.,  147  U.  &  100,  13  Sup.  Ct  293,  37  L.  Ed. 
132). 

ANKVAI.  TOWN  MEETIKO. 

"Annual  town  meeting,"  as  used  in  Const. 
1846,  art  6,  §  18,  providing  that  the  electors 
of  the  several  towns  at  their  annual  town 
meeting  shall  elect  justices  of  the  peace, 
means  the  annual  meeting  of  the  electors,  as 
distinguished  from  all  other  public  assemb- 
lages and  elections;  and  the  words  **annual 
town  meeting"  are  the  antithesis  of  those  in- 
dicating a  general  or  special  election,  and 
must  hare  been  used  with  reference  to  their 
well-understood  character;  and  it  Is  reason- 
able to  suppose  that  the  intention  of  the  for- 
mulators  of  the  Constitution  was  to  provide 
for  the  selection  of  these  officers  at  a  time 
and  place  when  the  attention  of  the  electors 
should  not  be  disturbed  or  aflTected  by  the 
consideration  of  subjects  of  state  or  national 
importance.  The  distinction  of  the  annual 
town  meeting  as  a  time  when  justices  were 
to  be  chosen  was  equivalent  to  an  express 
prohibition  against  choosing  them  at  a  gen- 
eral or  special  election  or  at  a  special  town 
meeting.  People  v.  Schiellein,  95  N.  T.  124, 
12a 

ANlflTAXi  VAIiUE. 

See  '^Annual  Income** ;  ''Clear  Annual  or 
Yearly  Value." 

AlfKITAIXT. 

See  also,  •'Tearly.'^ 

In  a  promissory  note  by  which  the  maker 
agreed  to  pay  a  certain  sum  three  years  from 
date,  "with  interest  annually"  at  10  per  cent, 
such  words  are  not  used  merely  for  the  pur- 
()ose  of  determining  the  rate  of  Interest,  but 
for  the  purpose  of  fixing  the  time  when  the 
interest  should  be  payable,  meaning  that  the 
interest  should  be  payable  annually.  Walk- 
er T.  Kimball,  22  111.  (12  Peck)  537,  538; 
Winchell  v.  Coney.  5  Atl.  354,  355,  54  Conn. 
24;  Patterson  y.  McNeeley,  16  Ohio  St  348, 
352. 

"^Annually,"  as  used  In  a  note,  whereby 
the  maker  bound  himself  to  pay  a  certain 
sum  in  a  year,  with  Interest  from  date,  pay- 
able annually,  makes  the  payee  entitled  to  in- 
terest upon  interest  as  well  upon  that  which 
accrued  annually  after  the  expiration  of 
the  first  year  as  upon  that  which  then  fell 
due.  O'Neall  v.  Bookman,  9  Rich.  Law,  80, 
82. 

A  contract  to  pay  interest  "annually"  is 
the  same  thing  as  if  the  party  at  the  end  of 
each  year  promised  as  much  money  as  would 


be  equal  to  the  interest  which  might  then 
be  due.  In  such  a  contract  there  can  be  no 
doubt  interest  must  be  computed  on  the 
sums  thus  annually  set  down  as  due.  Wright 
T.  Eaves,  10  Rich.  £q.  582,  594. 

"The  ordinary  and  natural  meaning  of  a 
direction  by  one  person  to  pay  to  another 
a  specified  sum  'annually,'  or  each  year,  is 
that  the  specified  sum  is  to  be  paid  in  an  an- 
nual or  yearly  payment  The  word  or  phrase, 
naturally  interpreted,  would  be  regarded  as 
fixing  both  the  measure  and  time  of  pay- 
ment." Kearney  v.  Cruikshank,  22  N.  E. 
580.  582,  117  N.  Y.  "95;  Henry  v.  Henderson, 
33  South.  960,  964,  81  Miss.  743,  63  L.  R.  A. 
616. 

Laws  1901,  p.  316,  c.  132,  §  187a.  enacts 
that  every  trust  company  shall  pay  "annual- 
ly," for  the  privilege  of  exercising  its  corpo- 
rate franchise,  a  certain  annual  tax.  Held, 
that  the  word  **annually"  did  not  show  that 
the  Legislature  did  not  intend  that  a  trust 
compony  should  pay  for  an^  period  of  exist- 
ence less  than  a  year,  and  hence  a  trust  com> 
pany  was  liable  for  the  tax,  though  it  had 
only  been  In  business  six  days  when  the  tax 
was  assessed.  People  y.  Miller,  83  N.  Y. 
Supp.  185,  187,  85  App.  Dlv.  21L 

As  flidns  tine  of  jear. 

"Annually,"  as  used  in  an  insurance  pol- 
icy providing  that  the  premium  shall  be  paid 
"annually,"  signifies  once  in  a  year,  but  does 
not  signify  at  what  time  In  the  year,  and  it  is 
by  no  means  inconsistent  with  a  stipulation 
in  the  same  instrument  which  fixes  that  time. 
McMaster  v.  New  York  Life  Ins.  Co.  (U.  S.) 
99  Fed.  856,  858,  869,  40  C.  C.  A.  119. 

Under  statutes  requiring  the  directors  of 
certain  corporations  to  "annually"  make  and 
file  a  certificate  of  its  condition  on  the  first 
day  of  the  month  then  next  pending,  and  in 
case  of  failure  making  them  liable  personally 
for  all  debts  contracted  by  the  corporation 
while  such  default  continued,  the  first  such 
certificate  could  be  filed  during  any  month  of 
the  year,  and  a  similar  certificate  at  ahy  time 
during  the  corresponding  month  of  the  next 
ensuing  year.  Bond  y.  Clark,  88  Mass.  (^ 
Allen)  361. 

As  per  aminm  or  jearlj. 

The  word  "annually"  means  yearly  or 
once  in  each  year.  Continental  Nat  Bank 
v.  Buford  (U.  S.)  107  Fed.  188,  189. 

"Annually,"  as  used  in  the  limited  part- 
nership act  (1  Rev.  St  p.  763,  S  15),  author- 
izing a  special  partner  to  draw  interest  on 
his  capital  stock  "annually,"  means  the  same 
as  **per  annum"  or  by  the  year,  and  it  was 
not  a  violation  of  the  statute  to  permit  a  spe- 
cial partner  to  draw  his  interest  monthly, 
since  the  statute  does  not  prohibit  the  pay- 
ment of  proportionate  parts  of  the  annual 
interest  at  stated  periods  of  less  than  a  year.. 
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Metropolitan  Nat  Bank  y.  Sirret,  97  N.  T. 
320,  331. 

Laws  1870,  c.  519,  S  2,  declared  that  the 
board  of  health  of  the  city  of  Buffalo  should 
"annually*'  appoint  a  health  physician,  and 
prescribe  his  duties.  Held,  that  a  resolution 
making  such  appointment,  duly  adopted,  was 
an  appointment  of  the  otficer  for  a  year, 
which  deprived  the  board  of  power  to  rescind 
the  same  at  a  subsequent  meeting,  the  word 
"annually"  as  there  used  Importing  that  the 
physician  was  to  hold  the  office  for  the  term 
of  one  year  from  his  appointment.  City  of 
Buffalo  y.  Mackay,  15  Hun,  204,  208. 

As  year  hj  year. 

The  use  of  the  word  "annually"  in  the 
articles  of  incorporation  of  a  church,  provid- 
ing that  the  members  of  the  church  who  shall 
contribute  as  much  as  10  shillings  "annually" 
towards  its  support  shall  meet  to  elect  trus- 
tees, was  intended  to  fence  out  intruders,  and 
to  guard  against  those  abuses  to  which  all 
religious  corporations  are  exposed  in  time 
of  excitement  Hence  the  requirement  not 
merely  of  money,  but  the  payment  of  money 
"annually,"  which  would  exclude  individu- 
als who  offered  to  vote  in  virtue  of  payment 
made  less  than  a  year  before  the  election, 
and  the  word  as  used  means  year  by  year,  a 
series  of  payments,  and  not  one  single  pay- 
ment at  the  time  of  the  election.  Juker  y. 
Commonwealth,  20  Pa.  (8  Harris)  484,  494. 

In  Act  May  22,  1867,  §  13,  providing  that 
every  company  incorporated  under  such  act 
should  "annually,"  within  20  days  from  the 
1st  day  of  January,  make  and  publish  a  re- 
port, "annually"  means  every  year,  and  that 
whenever  a  January  comes  after  the  com- 
pany has  been  Incorporated  it  must  make  and 
publish  the  report  in  question.  Union  Iron 
Co.  V.  Pierce  (U.  S.)  24  Fed.  Cas.  583,  584. 

The  word  "annually,"  as  used  in  the  city 
charter  of  San  Francisco,  providing  that  the 
first  general  election  for  city  officers  shall 
be  held  In  April,  1851,  and  thereafter  "annu- 
ally," at  the  general  election  for  state  offi- 
cers, does  not  mean  a  measure  of  time,  but  a 
succession  of  calendar  years,  and,  as  the  gen- 
eral elections  are  held  in  September,  the  first 
officers  elected  in  April  only  hold  to  such 
time,  as  the  word  "annually"  has  no  relation 
to  the  first  election  held  in  April,  so  as  to 
make  it  one  of  the  annual  elections  contem- 
plated.   People  V.  Brenham,  3  Cai.  477,  488. 

"Annual,"  from  the  Latin  "annus,"  usu- 
ally means  annually,  or  every  12  months. 
Whenever  used  In  contracts  it  is  construed  to 
mean  every  12  calendar  months.  Annual  in- 
terest is  interest  payable  every  12  months. 
Annual  rent  is  considered  in  the  same  man- 
ner, but  the  term  "annually  elected,"  as  used 
in  the  incorporation  law  of  California,  would 
not  perhaps  admit  of  this  strict  construction. 
In  requiring  an  annual  election  of  trustees 
the  evident  purpose  of  the  Legislature  was  to 


limit  the  term  of  office  to  12  months,  or  at 
near  to  that  period  as  is  practicable,  and  that 
the  uniform  rule  should  be  adopted  so  that 
trustees  should  hold  office  for  one  year,  and 
that  the  election  for  such  trustees  shouid 
take  place  substantially  every  12  months. 
Curtis  v.  McCullough,  8  Nev.  202,  224. 

"Annually,"  as  used  In  a  note  payable 
one  day  after  date,  with  Interest  at  12  per 
cent,  per  annum,  interest  to  be  paid  "annual- 
ly," amounts  to  a  stipulation  for  payment  of 
such  interest  after  maturity.  Sharpe  v.  Lee, 
14  S.  C.  341,  343. 

"Annually,"  as  used  In  a  promissory  note 
In  which  the  maker  promises  to  pay  a  sum  of 
money  In,  at,  or  within  12  months  after  its 
date,  with  Interest  payable  "annually," 
means  that  the  Interest  is  to  be  paid  annually 
until  the  note  Is  fully  paid;  but  where  the 
promise  Is  to  pay  more  than  12  months  after 
date,  with  Interest  from  date  payable  "annu- 
ally," the  Interest  does  not  continue  to  be 
payable  after  maturity.  Westfleld  y.  West- 
field,  19  S.  C.  85,  89. 

ANNUITY. 

See  "Clear  Annuity";    "Voluntary  An- 
nuity." 

An  annuity  is  a  yearly  payment  of  a  cer- 
tain sum  of  money,  granted  to  another  in 
fee,  or  for  life,  or  for  a  term  of  years.  Bart- 
lett  v.  Slater,  22  Atl.  678,  079,  53  Conn.  102, 
55  Am.  Rep.  73;  Kearney  v.  Cruikshank,  22 
N.  K  580,  582,  117  N.  Y.  95;  Pearson  v. 
Chase,  10  R.  I.  455,  456;  Henry  y.  Henderson 
(Miss.)  33  South.  960,  964,  63  L.  R.  A.  616; 
Goodyear  Shoe  Machinery  Co.  y.  Dancel  (U. 
S.)  119  Fed.  692.  693,  56  C.  C.  A.  300.  Cha^ 
ging  the  person  of  the  grantor  only.  Bartlett 
V.  Slater,  22  Atl.  678,  679,  53  Conn.  102,  55 
Am.  Rep.  73;  Horton  v.  Cook  (Pa.)  10  Watt^ 
124,  127,  86  Am.  Dec.  151;  Wagstaff  v.  Lo- 
werre,  23  Barb.  209,  216;  Turrentine  v.  Per- 
kins, 46  Ala.  631,  633;  Nehls  y.  Sauer.  83 
N.  W.  346,  119  Iowa,  440. 

A  charge  upon  land  devised  cannot  prop- 
erly be  considered  as  an  "annuity,"  because 
by  an  annuity  the  person  alone  is  charged. 
No  land  is  incumbered  with  it  In  re  Owings 
(Md.)  1  Bland,  290,  29a 

An  annuity  is  a  grant  of  a  certain  sum  of 
money,  to  be  paid  by  the  representatives  of 
the  grantor  at  the  expiration  of  fixed,  consec- 
utive periods  for  life  of  the  grantee.  In  re 
Williams,  12  N.  Y.  Leg.  Obs.  179,  182. 

An  annuity  "is  a  sum  one  Is  entitled  to 
per  year  during  his  whole  life."  Atlanta  & 
W.  P.  R.  R.  V.  Johnson,  66  Ga.  259,  262. 

An  annuity  **ls  an  annual  payment  for 
the  support  of  the  recipient,"  and  terminates 
with  his  life.  Wagstaff  y,  Lawerre,  23  Barb. 
209,  216. 
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The  contract  of  annuity  is  that  by  which 
one  party  dellyers  to  another  a  sum  of  mon- 
ey, and  agrees  not  to  reclaim  It  so  long  as  the 
receiver  pays  the  rent  agreed  upon.  Civ. 
Code  La.  1900.  art  2793. 

An  annuity  arises  upon  the  ground  of  a 
yearly  sum,  with  the  payment  of  which  the 
grantor  has  charged  himself,  and  which 
would  have  been  liable  at  the  common  law 
to  a  writ  of  annuity.  Pennington  v.  Met- 
ropolitan Museum  of  Art  (N.  J.)  55  Atl.  468, 
471. 

An  annuity  is  a  bequest  of  certain  speci- 
fied sums  periodically;  and,  if  the  fund  or 
property  out  of  which  they  are  paid  fails,  re- 
sort may  be  had  to  the  general  assets,  as  in 
the  case  of  a  general  legacy.  Civ.  Code  Mont 
1895,  §  1820,  subd.  3;  Civ.  Code  Cal.  1908, 
i  1357,  BUbd.  3;  Civ.  Code  S.  D.  1908,  i  1071. 

It  seems  to  be  well  settled  in  the  Amer- 
ican courts  that,  as  a  general  rule,  a  bequest 
of  the  interest  of  a  particular  sum  will  not  be 
construed  the  same  as  giving  an  annuity  of 
the  same  amount,  although  payable  annual- 
ly; but  It  will  be  regarded  simply  as  a  gift 
of  the  income  or  interest  of  that  amount 
Whitson  V.  Whitson,  53  N.  Y.  479,  482  (citing 
Redf.  Wills,  pt  2.  p.  453). 

Annuities  given  by  wills  ordinarily  com- 
mence from  the  death  of  the  testator.  Weth- 
ered  v.  Safe  Deposit  &  Trust  Co.,  28  Atl.  812, 
813,  79  Md.  153;  Welsh  v.  Brown,  43  N.  J. 
Law  (14  Vroom)  37,  42;  In  re  Stanfleld,  31 
N.  B.  1013,  1015,  135  N.  Y.  292. 

IneoBM  or  profits  dlstlnsvisliod. 

"There  is  a  distinction  between  income 
and  annuity.  The  former  embraces  only  the 
net  profits,  after  deducting  all  necessary  ex- 
penses and  charges.  The  latter  is  a  fixed 
amount  directed  to  be  paid  absolutely  and 
without  contingency."  Carr  v.  Bennett  (N. 
Y.)  3  Dem.  Sur.  433,  442;  Ex  parte  McComb 
(N.  Y.)  4  Bradf.  Sur.  151,  152.  Hence,  where 
a  testator  by  will  gave  his  wife  an  "annuity" 
of  a  certain  amount  per  annum,  directing  his 
executors  to  retain  in  their  hands  and  keep 
invested  a  sum  sufficient  to  pay  the  "annui- 
ty," the  "annuity"  is  not  liable  for  the  annual 
taxes  on  the  property.  Ex  parte  McComb 
(N.  Y.)  4  Bradf.  Sur.  151,  152. 

The  income  or  interest  of  a  certain  fund 
is  not  an  annuity,  but  simply  profits  to  be 
earned,  and,  although  directed  to  be  paid 
annually,  that  relates  only  to  the  mode  of 
payment,  and  does  not  change  the  character 
of  the  bequest  Bartlett  v.  Slater,  22  Atl. 
678,  679,  53  Conn.  102,  55  Am.  Rep.  73. 

An  annuity  is  a  stated  sum  per  annum, 
payable  annually,  unless  otherwise  directed. 
It  is  not  income  or  profits,  nor  indeterminate 
in  amount,  varying  according  to  the  Income 
or  profits,  though  a  certain  sum  may  be  pro- 
vided out  of  which  it  iB  to  be  payable;   and 


hence,  where  testator  gave  a  beneficiary  the 
interest  upon  a  certain  sum,  payable  annual- 
ly, it  is  not  an  annuity,  but  merely  an  or- 
dinary legacy,  for  it  is  not  a  stated  sum,  but 
may  be  more  or  less,  according  to  the  earn- 
ings of  the  capital,  and  is  merely  interest  or 
income.  Booth  v.  Ammerman  (N.  Y.)  4  Bradf. 
Sur.  129.  133. 

An  annuity  usually  consists  of  a  gross 
sum  payable  in  any  event,  and  in  principle 
there  Is  no  difference  between  the  gift  of 
an  annuity  and  the  gift  of  income  with  re- 
spect to  the  time  when  each  begins  to  accrue. 
An  annuity  is  payable  from  the  death  of  the 
testator,  unless  a  different  time  is  prescribed 
In  the  will.  In  re  Stanfield,  31  N.  B.  1013, 
1015,  135  N.  Y.  292. 

Iiosaoy  dlstiiiciiislied* 

The  terms  "legacy"  and  "annuity"  are 
often  used  interchangeably.  Thus  a  devise 
of  real  estate  to  a  city,  on  condition  that  the 
city  pay  to  the  devisor's  widow  annually  $3,- 
000,  creates  a  legacy,  an  annuity,  in  her 
favor.    Budd  v.  Budd  (U.  S.)  59  Fed.  735.  740. 

Lord  Eldon,  in  Gibson  v.  Bott,  7  Ves.  96, 
drew  the  distinction  between  an  annuity  and 
a  legacy  for  life,  which  has  been  cited  in  ev- 
ery thoroughly  considered  case  since:  If  an 
annuity  is  given,  the  first  payment  is  payable 
at  the  end  of  the  year  from  the  death;  but 
if  a  legacy  for  life  is  given,  with  the  remain- 
der over,  no  interest  is  due  until  the  end  of 
two  years.  It  is  only  the  interest  of  the 
legacy,  and  until  the  legacy  is  payable  there 
is  no  fund  to  produce  interest.  Bartlett  v. 
Slater,  22  Atl.  678,  679,  53  Conn.  102,  55  Am. 
Rep.  73. 

Rent  charge  dlstinsuished. 

An  annuity  is  a  yearly  sum  of  money, 
granted  by  one  person  to  another  for  life 
or  years,  and  which  charges  only  the  person 
of  the  grantor,  while  a  rent  charge,  frequent- 
ly confounded  with  an  annuity,  is  a  burden 
imposed  on  and  issuing  out  of  land.  Wag- 
staff  V.  Lowerre,  23  Barb.  209,  216. 

A  devise  reading:  "I  give  and  bequeath 
to  my  daughter  the  sum  of  $60.00  as  an  an- 
nuity, to  be  paid  to  her  out  of  the  profits  of 
my  real  estate  annually,"  constituted  an  "an- 
nuity," and  not  a  rent  charge.  Robinson  v. 
Townshend  (Md.)  3  Gill  &  J.  413,  424. 

A  covenant  in  a  deed  to  pay  the  grantor 
a  certain  sum  in  each  and  every  year  during 
the  lifetime  of  the  grantor,  such  payment  to 
be  made  a  Hen  on  the  land,  was  a  covenant 
to  pay  an  annuity,  and  not  rent  Nehls  v. 
Sauer,  93  N.  W.  346,  119  Iowa,  440. 

ANNUL 

To  "annul"  means  to  abrogate,  to  make 
void;  and  a  bequest  is  not  annulled  by  a 
codicil  because  the  time  for  the  payment  of 
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the  bequest  Is  extended.    In  re  Morrow's 
Estate,  54  Atl.  342,  343,  204  Pa.  484. 

To  annul  is  to  make  void.  Webster's 
Diet  To  dissolve  constitutes  an  annulment, 
and  a  dissolution  of  a  marriage  by  a  divorce 
a  vinculo  matrimonii,  is  therefore  an  annul- 
ment, and  defeats  the  dower  rights  of  the 
widow.    Walt  V.  Wait,  4  Barb.  192,  205.     , 

To  annul  is  to  render  void,  or  declare  in- 
valid, nullify,  or  abolish.  Standard  Diet 
The  annulment  of  a  special  assessment  spok- 
en of  in  Laws  1896,  c  910,  providing  that 
whenever  an  assessment  for  a  local  improve- 
ment has  been  "annulled"  by  a  Judgment  of 
any  court  the  amount  paid  on  such  assess- 
ment may  be  recovered,  refers  to  the  annul- 
ment of  the  assessment  against  the  particu- 
lar property  affected  thereby,  and  such  an- 
nulment does  not  operate  as  an  annulment  of 
the  entire  assessment  on  all  property  affect- 
ed thereby.  Wallace  v.  City  of  New  York, 
65  N.  Y.  Supp.  855,  859,  53  App.  Div.  187. 

The  word  "annul,"  in  a  statute  giving 
the  right  to  annul  a  sale  of  a  lot  In  the  St. 
Louis  commons,  is  not  a  technical  word,  and 
there  is  nothing  which  prevents  the  idea  con- 
veyed by  it  from  being  expressed  in  equiva- 
lent words.  The  annulling  of  a  lease  Is  noth- 
ing more  in  effect  than  causing  a  forfeiture 
of  it,  and  therefore  the  annulment  of  a  sale, 
within  the  meaning  of  the  statute,  is  ac- 
complished by  declaring  the  lot  forfeited  to 
the  city.    Woodson  v.  Skinner,  22  Mo.  13,  24. 

A  testator,  who  bequeathed  a  certain  sum 
to  an  orphanage,  afterwards  executed  a  codi- 
cil which  recited:  "I  hereby  annul  and  re- 
voke such  bequest,  and  instead  thereof  I  give 
the  same  to  a  trustee,  to  be  Invested  during 
the  life  of  [a  person]  for  his  benefit,  and  up- 
on his  death  to  be  paid  to  the  orphanage  for 
the  purpose  expressed  In  the  will."  In  con- 
struing the  codicil,  it  was  held  that  the  words 
"annul  and  revoke,"  taken  in  connection  with 
expressed  purposes  of  the  codicil,  did  not  con- 
stitute a  revocation  of  the  will.  "The  fact 
that  the  testator  called  it  by  that  name  does 
not  make  it  so."  "Revoke"  means  to  recall, 
to  take  back,  to  appeal.  "Annul"  means  to 
abrogate,  to  make  void.  The  codicil  did  not 
recall  or  make  void  the  bequest  in  any  part 
except  as  to  the  time  of  payment  and  this  H 
changed.  In  re  Watts'  Estate,  32  Atl.  42-^14, 
168  Pa.  422. 

A  warrant  of  attachment  against  prop- 
erty is  said  to  be  "annulled"  when  the  ac- 
tion in  which  It  was  granted  abates  or  is  dis- 
continued, or  a  final  Judgment  rendered 
therein  in  favor  of  the  plaintiff  is  fully  paid, 
or  a  final  Judgment  is  rendered  therein  in 
favor  of  the  defendant;  but  in  the  case  last 
specified  a  stay  of  proceedings  suspends  the 
effect  of  the  annulment,  and  the  reversal  or 
vacating  of  the  Judgment  revives  the  war- 
rant Code  Clv.  Proc.  N.  Y.  1899,  8  3343. 
sabd.12. 


ANOMALOUS  INDORSER. 

A  person  not  a  party  to  a  negotiable 
promissory  note,  who  places  his  name  on  the 
back  thereof,  after  its  execution  and  delivery, 
before  maturity,  and  before  It  has  been  in- 
dorsed by  the  payee,  is  an  irregular,  or,  as  it 
has  been  sometimes  styled,  an  "anomalous, 
indorser,"  and  is,  as  to  bona  fide  holders,  an 
indorser  of  the  paper.  Buck  v.  Hutchins,  47 
N.  W.  808,  809,  45  Minn.  270,  271. 

ANOMALOUS  PLEA. 

An  anomalous  plea  is  one  which  Is  partly 
affirmative  and  partly  negative,  and  must  al- 
ways be  supported  by  an  answer  In  subsidi- 
um  as  to  the  allegations  which  constitute  the 
replication  and  as  to  all  charges  of  evidence, 
if  any,  in  support  of  such  allegation.  Bald- 
win V.  City  of  Elizabeth,  6  Atl  276,  280,  42 
N.  J.  Eq.  (15  Stew.)  11. 

An  "anomalous  plea"  Is  a  plea  which  is 
neither  strictly  affirmative  or  negative  may 
be  filed  by  a  complainant,  who,  after  stating 
his  case,  proceeds  to  set  out  some  fact  which 
exists,  or  which  the  defendant  pretends  ex- 
ists, which  fact,  if  standing  alone,  would  de- 
feat his  suit  and  then  goes  on  to  state  cir- 
cumstances to  show  that  the  existence  of 
such  fact  cannot  be  used  against  him.  Thus, 
where  the  bill  states  that  there  bad  been  an 
account  stated  between  the  parties,  or  an 
award  of  arbitrators,  or  a  former  Judgment 
or  decree,  either  of  which  would  bar  the  suit, 
and  then  proceeds  to  attack  the  account  stat- 
ed or  award  or  Judgment  or  decree  by  set- 
ting up  circumstances  to  Invalidate  them, 
such  a  plea  Is  permissible.  Potts  y.  Potts 
(N.  J.)  42  Atl.  1055,  1056. 


ANOTHER. 

In  Comp.  St  c.  68,  t  2,  providing  that 
the  printing  of  all  bills  for  the  Legislature 
shall  be  let  in  one  contract  the  printing  and 
binding  of  the  Senate  and  House  Journals 
shall  be  let  In  another  contract  the  word 
"another"  signifies  one  more,  and  precludes 
the  idea  that  such  contracts  can  be  divided 
into  several  contracts.  State  v.  Cornell,  71 
N.  W.  961,  965,  52  Neb.  25. 

In  Code  1891,  c.  157,  §  10,  providing  that, 
"when  one  grand  Jury  has  been  discharged, 
another  may  by  order  of  the  court  be  sum- 
money  to  attend  the  same  term,"  "another" 
does  not  mean  that  only  one  other  may  be 
summoned,  but  only  declares  the  common- 
law  power  to  have  further  gn*and  Juries. 
Eastham  v.  Holt  27  S.  B.  883,  884,  43  W. 
Va.  599. 

The  word  "another,"  in  How's  Ann.  St 
i  9121,  providing  that  any  person  who  shall 
assault  "another,"  with  Intent  to  do  great 
bodily  harm,  less  than  the  crime  of  murder, 
shall  be  punished,  etc.,  Is  not  to  be  construed 


ANOTHJfiK 


407 


AJNOTUJSii 


to  mean  one,  and  no  more,  and  therefore 
such  an  assault  may  be  made  on  two  or  more 
persons  Jointly.  People  t.  Ellsworth,  61  N. 
W.  531,  532,  90  Aiich.  442. 

In  a  statute  providing  for  the  punish- 
ment of  any  person  who  shall  forge  or  coun- 
terfeit any  writing  whatever  to  obtain  the 
possession  or  to  deprive  another  of  any  mon- 
ey or  property,  or  cause  him  to  be  injured 
in  his  estate  or  lawful  rights,  "another"  will 
be  construed  to  include  the  state;  and  hence 
the  forgery  of  a  witness*  certificate  payable 
by  the  state  is  within  the  statute.  Moore  y. 
Commonwealth,  18  S.  W.  833,  92  Ky.  630. 

In  Rev.  St  1881,  §  2204,  as  amended  by 
Acts  1883.  providing  penalties  for  whoever, 
with  intent  to  defraud  another,  designedly, 
by  color  of  any  false  writing  or  pretense,  ob- 
tains from  any  person  any  money  or  thing 
of  value,  "another"  refers  to  a  person  or  per- 
sons, and  should  be  construed  to  include  a 
city  as  an  artificial  person.  State  v.  Bruner, 
35  N.  E.  22,  24,  135  Ind.  419. 

The  term  '"personal  goods  of  another," 
in  1  Stat  116,  a  criminal  statute  in  reference 
to  larceny  of  the  "personal  goods  of  anoth- 
er," applies  to  the  personal  goods  of  the  Unit- 
ed States.  United  States  v.  Maxon  (U.  S.)  20 
Fed.  Cas.  1220. 

"Another,"  as  used  in  Rev.  St  art  2899, 
subd.  2,  allowing  the  actual  damages  for  the 
death  of  any  parson  through  the  wrongful 
act,  neglect  or  default  of  another,  construed 
to  mean  an  individual,  and  not  an  artificial 
person,  as  a  corporation.  "Person"  and  "an- 
other,** as  used  in  the  statute,  are  employed 
in  their  popular  sense,  and  mean  an  indi- 
vidual, and  not  an  artificial  person.  Ritz  v. 
City  of  Austin,  20  S.  W.  1029,  1031,  1  Tex. 
Oiy.  App.  455. 

The  word  "another,"  when  used  in  a  stat- 
ute, may  extend  and  be  applied  to  communi- 
ties, companies,  corporations,  public  or  pri- 
vate, societies,  and  associations.  Gen.  St 
Conn.  1902,  S  1. 

The  word  "another,"  when  used  to  desig- 
nate the  owner  of  any  property  subject  to 
any  offense,  includes  not  only  natural  per- 
sons, but  every  other  owner  of  property. 
Bates'  Ann.  St  Ohio  1904,  §  6794.  As  used 
in  that  part  of  the  statutes  relating  to  crimes 
and  criminal  procedure,  the  words  **person" 
and  "another,"  when  used  to  designate  the 
owner  of  any  property,  the  subject  of  any 
ofTense,  include  not  only  natural  persons,  but 
every  other  owner  of  property.  Rev.  St 
Wyo.  1899,  §  5190. 

The  word  "another,"  as  used  In  the  pro- 
visions of  the  Code  defining  and  punishing 
forgery,  includes  the  United  States,  and  the 
several  states  and  territories,  and  all  the  sev- 
eral branches  of  government  of  either  of 
them,  all  public  and  private  bodies  politic 
«nd  ccfrporsiie,  all  partnerships,  as  well  as  in- 


dividuals.   Shannon's   Code  Tenn.   1896,   H 
6612,  6613. 

Within  the  meaning  of  the  word  "an- 
other," as  used  in  the  definition  of  forgery, 
are  included  this  state,  the  United  States, 
or  either  of  the  states  or  territories  of  the 
Union,  and  all  the  several  branches  of  the 
government  or  either  of  them,  all  public  or 
private  bodies,  politic  and  corporate,  all 
courts,  all  officers,  public  or  private,  in  their 
official  capacity,  all  partnerships  in  profes- 
sions or  trades,  and  all  other  persons,  wheth- 
er real  or  fictitious,  except  the  person  en- 
gaged in  the  forgery.  Pen.  Code  Tex.  1895, 
art.  535. 

As  a  different  one. 

Gen.  St  c.  128,  i  8,  provides  that,  when 
a  Judgment  for  damages  and  costs  is  render- 
ed against  an  executor  or  administrator,  an 
execution  for  the  debt  or  damage  shall  be 
ruled  against  the  goods  or  estate  of  the  de- 
ceased, and  "another  execution"  for  costs 
against  the  goods  or  body  of  the  executor  as 
if  it  was  his  own  debt  It  was  held  that 
"another"  should  be  construed  to  mean  a  dif- 
ferent and  separate  execution,  in  no  manner 
affected  by  the  execution  rendered  on  the 
debt  and  hence  the  fact  that  the  execution 
on  the  debt  was  stayed,  because  of  the  es- 
tate's Insolvency  and  of  the  appointment  of 
commissioners  to  settle  the  same,  did  not  re- 
quire that  the  execution  for  costs  against  the 
administrator  should  likewise  be  stayed. 
Greenwood  v.  McGilvray,  120  Mass.  516,  521. 

"Another,"  as  used  in  statute  of  frauds, 
requiring  an  Agreement  to  answer  for  the 
debt,  default  or  miscarriage  of  another  to 
be  in  writing,  must  be  understood  as  refer- 
ring to  persons  other  than  the  contracting 
parties.  Preble  v.  Baldwin,  60  Mass.  (6 
Cush.)  549,  553. 

The  statute  of  frauds,  requiring  a  con- 
tract to  "answer  for  the  debt,  default  or  mis- 
carriage of  another  person  to  be  in  writing" 
does  not  include  a  promise  made  to  a  debtor 
to  pay  the  debt  due  the  creditor.  Flemm  v. 
Whitmore,  23  Mo.  430,  432. 

"Money  or  property  of  another,"  within 
the  meaning  of  Gen.  St  c.  95,  §  23,  authoriz- 
ing the  punishment  of  any  clerk,  agent  serv- 
ant, etc.,  for  embezzling  without  the  consent 
of  his  employer  or  master  any  money  or  prop- 
erty of  another,  means  any  money  or  prop- 
erty not  belonging  to  the  defendant  State 
V.  Kent,  22  Minn.  41,  42,  21  Am.  Rep.  764. 

The  word  "another,"  as  used  in  the  Ken- 
tucky statute  providing  for  the  punishment 
of  any  person  who  shall  forge  or  counter- 
feit any  writing  whatever,  thereby  fraudu- 
lently to  obtain  the  possession  of,  or  to  de- 
prive "another"  of,  any  money  or  property, 
means  a  different  person.  Moore  v.  Com- 
monwealth. 92  Ky.  630,  633.  18  S.  W.  833,  13 
Ky.  Law  Rep.  738. 
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ANOTHER  COXTNTRT. 

The  words  "another  country"  signify  any 
part  of  the  world  out  of  this  state.  Sand.  & 
H.  Dig.  Ark.  1893,  S  7215. 


ANOTHER  OFFICER, 

Where  a  bond  stipulated  for  the  good 
conduct  of  an  officer  holding  office  for  a  fixed 
time,  and  until  another  officer  be  appointed, 
"another"  was  not  used  In  the  sense  of  an- 
other person,  but  meant  another  officer;  and, 
where  the  original  incumbent  of  the  office 
was  re-elected,  he  was  another  officer  within 
the  meaning  of  the  bond.  A  man  who  is  re- 
elected to  his  office  may  be  usually  said  to 
have  changed  his  official  personalty.  Such  a 
person,  with  respect  to  his  position,  is  an- 
'  other  officer,  and  in  this  sense  a  man  may 
be  said  to  be  his  own  successor.  Citizens' 
Loan  Ass'n  v.  Nugent,  40  N.  J.  Law  (11 
Vroom)  215,  217,  29  Am.  Rep.  230. 

ANOTHER  PARTY. 

Devisees  are  proper  parties  to  an  action 
for  an  accounting  by  the  executors  against 
the  surviving  partner  of  the  testator,  and, 
though  Joined  as  defendants,  their  interests 
are  adverse  to  those  of  the  surviving  part- 
ner, and  they  may  ask  for  a  discovery  of  his 
books,  as  being  "another  party  to  the  action," 
within  Code  Civ.  Proc.  §  803.  Applebee  v. 
Duke,  21  N.  T.  Supp.  890,  892»  66  Hun,  634. 

ANOTHER  PERSON. 

A  corporation  is  another  person,  distinct 
in  law  from  a  natural  or  artificial  person  who 
holds  Its  stock.  When,  therefore,  upon  the 
faith  of  a  stockholder's  promise  a  corpora- 
tion obtains  property,  the  person  who  makes 
the  promise  is  not  the  person  who  obtains 
the  property;  and.  If  the  stockholder  be  a 
married  woman.  It  Is  a  promise  on  her  part 
to  pay  the  debt  of  "another  person,"  and  not 
to  her  own  use  or  for  her  separate  estate. 
Allen  y.  Beebe,  43  Atl.  681,  63  N.  J.  Law,  377. 

Pub.  St  c.  78.  §  4,  declares  that  false 
representations  with  reference  to  the  credit 
and  ability  of  another  person  in  writing  shall 
be  actionable.  Held,  that  the  words  "anoth- 
er person"  included  representations  by  the 
officers  of  a  corporation  with  reference  to  its 
financial  standing  or  means,  made  with  refer- 
ence to  its  credit  and  ability.  Hunnewell  v. 
Duxbury,  31  N.  E.  700,  702,  135  Mass.  1. 

"Another  person,"  as  used  in  the  defini- 
tion of  a  fidei  commissum  as  a  disposition 
causa  mortis  by  which  the  heir  or  legatee  is 
requested  to  give  or  return  a  certain  thing  to 
another  person,  means  the  person  or  institu- 
tion so  named  or  indicated  as  to  individualize 
him  or  her  of  it  and  a  general  bequest  to  a 
city,  and  to  it  alone,  is  held  not  to  come 
withlQ  this  definition.    Succession  of   Meu- 


nier,  26  South.  776,  779,  52  La.  Ann.  79,  48 
L.  B.  A.  77. 


ANOTHER  STATE. 

A  corporation  chartered  by  congress  is 
a  corporation  of  "another  state,"  within  Act 
March  24,  1870,  relating  to  the  leasing  by  a 
railroad  in  the  state  of  its  road  to  a  corpora- 
tion in  another  state.  Smith  y.  Pacific  B.  E., 
61  Mo.  17.  18. 

ANSWER. 

See  "Complete  Answer^;  "False  An- 
swer"; **FulI  Answer";  "Sham  An- 
swer";  "Supplemental  Answer." 

Irrelevant  answer,  see  "Irrelevancy— I^ 
relevant" 

The  answer  is  the  statement  of  the  de- 
fense or  any  counter  claim  or  claims.  Tal- 
bott  V.  Garretson,  49  Pac  »78,  979,  31  Or. 
256. 

An  answer  is  a  counter  statement  of 
facts  in  the  course  of  pleading;  a  confutation 
of  what  the  other  party  has  alleged.  When 
an  answer  is  spoken  of  in  legal  proceedings, 
it  generally  implies  something  that  is  writ- 
ten.   Larrabee  v.  Larrabee,  33  Me.  100, 102. 

The  term  "answer,"  in  the  law  of  plead- 
ing, includes  both  denials  and  defenses,  and 
may  consist  of  a  denial  or  denials  only,  or 
of  a  defense  only,  or  of  both.  Schmidt  v. 
McCaffrey,  70  N.  Y.  Supp.  1011,  34  Misc.  Bep. 
693  (citing  Code  Civ.  Proc.  §  500). 

An  answer  must  contain,  first,  a  general 
or  specific  denial  of  each  material  allegation 
of  the  complaint  controverted  by  the  defend- 
ant, or  of  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief,  and,  sec- 
ond, a  statement  of  any  new  matter  consti- 
tuting a  defense,  offset,  or  counterclaim. 
Singer  v.  Effler,  39  N.  Y.  Supp.  720,  721,  16 
Misc.  Rep.  334. 

An  answer,  in  pleading,  is  a  statement  of 
defense.  It  is  not  its  office  to  demand  af- 
firmative relief,  unless  a  counterclaim,  nor 
can  it  be  made  to  take  the  place  of  a  motion 
to  cite  in  new  parties.  Russell  v.  Ea8te^ 
brook,  40  Atl.  905,  906,  71  Conn.  50. 

The  "answer,"  as  the  term  is  used  in 
admiralty,  is  the  pleading  occupying  a  similar 
position  in  admiralty  proceedings  to  that  oc- 
cupied by  the  plea  in  a  proceeding  at  com- 
mon law.  The  Atlas,  93  D.  S.  302,  316,  23 
L.  Ed.  863. 

As  affidavit. 

See  "Affidavit*' 

Appearance. 

As  an  appearance,  see  "Appearance." 

The  term  "answer,"  as  used  in  a  statute 
requiring  the  defendant,  In  order  to  defeat 
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a  judgment  by  default,  to  file  bis  answer 
within  the  time  required  by  law,  means  a 
written  pleading  of  some  character  (that  is, 
in  courts  where  pleas  are  required  to  be  re- 
duced to  writing);  and  the  simple  appearance 
of  the  defendant  in  court,  without  submitting 
himself  to  the  Jurisdiction  of  the  court  for 
the  purposes  of  the  trial  of  the  case,  would 
not  be  an  answer.  State  v.  Patterson  (Tex.) 
40  S.  W.  224. 

Connterclaim  or  set-off  distiiisiilslied. 

An  answer  is  to  be  distinguished  from  a 
counterclaim  or  set-off  by  the  fact  that  the 
purpose  of  an  answer  is  to  defeat  the  action 
and  bar  the  recovery  by  the  plaintiff  on  the 
cause  of  action  set  up  by  him,  while  a  coun- 
terclaim or  set-off,  on  the  contrary,  is  a 
pleading  by  which  the  defendant  states  a 
cause  of  action  in  his  own  favor  and  against 
the  plaintiff.  It  does  not  purport  to  answer 
the  complaint,  or  to  set  forth  any  facts  which 
bar  a  recovery  upon  it  It  has  none  of  the 
parts  of  an  answer.  It  neither  admits  nor 
denies  the  allegations  of  the  complaint  It 
does  not  confess  and  avoid  them.  Where  a 
defendant  succeeds  upon  an  answer,  the  only 
Judgment  that  the  court  can  pronounce  is 
that  the  plaintiff  take  nothing  by  his  com- 
plaint; that  the  defendant  go  hence,  there- 
fore, without  day,  and  recover  his  costs.  The 
same  pleading  cannot  be  tried  both  as  an  an- 
swer and  a  counterclaim.  If  a  defendant 
wishes  to  obtain  affirmative  relief  against  the 
plaintiff,  he  must  state  his  cause  of  action  by 
way  of  counterclaim  or  set-off.  Hence  It  is 
held  that  where  defendants  filed  a  pleading 
alleging  certain  facts  "for  a  third  and  further 
defense,"  and  stating  as  a  conclusion  that 
because  of  such  facts  the  plaintiffs  were  not 
entitled  to  recover,  and  asked  Judgment,  the 
pleading  was  an  answer,  and  not  a  set-off 
or  counterclaim,  and  hence  could  not  be  made 
the  foundation  of  a  judgment  for  damage  or 
other  affirmative  relief  in  favor  of  the  de- 
fendants against  the  plaintiff.  Bird  v.  St. 
John's  Episcopal  Church,  56  N.  B.  129,  133, 
154  Ind.  138. 

Defense  synonymoiis. 

Rev.  St  p.  352,  §  9,  having  given  a  right 
to  plead  several  pleas  in  an  answer,  the  term 
"answer,"  as  used  in  Code,  §  247,  refers  to 
such  entire  answer  as  a  distinct  pleading, 
and  not  one  or  more  parts  of  an  answer,  or 
one  or  more  of  several  defenses,  as  consti- 
tuting the  answer.  An  answer  is  one  thing, 
and  well  understood  when  referred  to  as 
such,  and  a  single  defense  making  a  part  of 
an  answer  is  quite  another  thing;  and  the 
one  is  never  confounded  with  the  other,  ei- 
ther in  the  statutes  or  in  popular  legal  phrase- 
ology.    Stronge  v.  Sproul,  53  N.  Y.  497,  499. 

An  answer,  strictly  speaking,  is  a  plead- 
ing by  which  the  defendant  In  a  suit  at  law 
endeavors  to  resist  the  plaintiff's  demand  by 
an  allegation  of  facts,  either  denying  the  al- 


legations of  plaintifTs  complaint,  or  confess- 
ing them  and  alleging  new  matter  in  avoid- 
ance, which  defendant  alleges  should  prevent 
a  recovery  on  the  facts  alleged  by  plaintiff. 
The  word,  however,  has  been  liberally  used 
in  the  adjudications  to  Include  all  manner  of 
forms  of  pleadings  by  defendant,  except  de- 
murrers and  pleas  in  abatement  including 
pleas  of  set-off  and  counterclaim  and  cross- 
bills in  equity,  and  may  properly  be  defined 
as  used  to-day  as  a  pleading  by  the  defend- 
ant alleging  facts  barring  plaintiff's  right 
of  recovery,  and  as  synonymous  with  the 
word  "defense."  Brower  y.  Nellis,  83  N.  BL 
672,  673,  6  Ind.  App.  323. 

Dilatory  plea. 

A  dilatory  plea  is  not  an  answer,  within 
the  act  of  Congress  providing  that  the  peti- 
tion for  removal  of  a  case  must  be  filed  at 
or  before  the  time  at  which  the  defendant 
is  required  to  plead  or  answer.  Ma  honey  v. 
New  South  Building  &  Loan  Ass'n  (U.  S.)  70 
Fed.  513,  515. 

All  pleas  or  answers  of  a  defendant, 
whether  in  matter  of  law  by  demurrer,  or  in 
matter  of  fact,  either  of  dilatory  plea  to  the 
jurisdiction  of  the  court  or  In  suspension  or 
abatement  of  the  particular  suit,  or  by  piea 
in  bar  of  the  whole  right  of  action,  are  said 
in  the  standard  works  on  pleading  to  answer 
the  declaration  or  complaint,  which  the  de- 
fendant is  summoned  to  meet.  Pennsylvania 
Co.  V.  Leeman,  66  N.  E.  48,  50,  160  Ind.  16 
(citing  Martin  v.  Baltimore  &  O.  R.  Co.,  151 
U.  S.  673,  14  Sup.  Ct.  533,  88  L.  Ed.  811). 

Demurrer  or  motion. 

A  demurrer  to  a  bill  is  an  answer  in 
law,  though  not  in  a  technical  sense  and  ac- 
cording to  the  common  language  of  practice. 
New  Jersey  v.  New  York,  31  U.  S.  (6  Pet.) 
323,  327,  8  L.  Ed.  414. 

A  demurrer  is  not  an  answer  in  any  legal 
sense.  Cashman  v.  Reynolds,  9  N.  T.  Supp. 
614,  615,  66  Hun,  833. 

Under  Hiirs  Ann.  Laws,  §  536,  providing 
that  any  party  to  the  judgment,  other  than 
those  given  by  confession  or  for  want  of  an 
answer,  may  appeal  therefrom.  It  was  held 
that  an  appeal  would  lie  from  a  Judgment  en- 
tered on  demurrer.  "A  demurrer  Is  an  an- 
swer," said  the  court  "in  so  far  as  it  ques- 
tions the  law  of  the  case  upon  the  facts  stat- 
ed. An  answer  charges  the  facts  themselves: 
and  within  the  purview  of  the  statute  the 
demurrer  is  as  effective  in  giving  the  right 
of  appeal  as  an  answer."  Willis  v.  Marks,  45 
Pac.  293,  294,  29  Or.  493. 

"Answer,"  as  used  In  Rev.  St  c.  138,  §  1, 
declaring  that  the  objection  that  an  action 
was  not  commenced  within  the  time  limited 
can  only  be  taken  by  answer.  Includes  demur- 
rers. "This  provision  came  with  the  Code, 
in  which  the  word  *answer*  is  frequently 
used  in  a  general  sense,  so  as  to  signify  any 
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pleading  by  which  an  issue,  whether  of  law 
or  of  fact,  is  made  or  tendered  on  the  part 
of  defendant"  Howell  v.  Howell,  15  Wis. 
55.  59. 

A  demurrer  is  an  "answer,"  within  the 
meaning  of  Practice  Act,  §  150,  authorizing  a 
clerk  to  enter  default  Judgment  in  an  action 
for  money  or  damages  arising  on  a  contract, 
"if  no  answer  has  been  filed"  with  him  with- 
in the  time  specified  in  the  summons.  011- 
phant  V.  Whitney,  34  Cal.  25,  27. 

As  used  in  Rev.  St.  §  2886,  providing  that 
the  relief  granted  to  plaintiff.  If  there  be  no 
**answer,"  cannot  exceed  that  amended  in  the 
complaint,  a  demurrer  will  be  held  to  consti- 
tute an  answer.  Viles  t.  Green,  64  N.  W. 
856,  857,  91  Wis.  217. 

The  word  "answer,"  as  used  In  an  orig- 
inal notice  stating  that,  unless  the  defend- 
ant appears  and  answers  by  a  certain  day, 
default  will  be  entered,  construed  not  to  be 
limited  to  its  technical  meaning,  but  to  in- 
clude demurrers  and  motions,  as  well  as  an- 
swers. Lyman  v.  Bechtel,  7  N.  W.  673,  674, 
55  Iowa,  437. 

As  used  in  Gantf  s  Dig.  §  4727,  providing 
that,  before  Judgment  Is  rendered  against  a 
defendant  constructively  summoned  who  has 
not  appeared,  it  shall  be  necessary  that  an 
attorney  be  appointed  to  defend  for  him, 
etc.,  and  that  the  attorney  so  appointed  may 
take  any  step  in  the  progress  of  the  action, 
except  filing  an  "answer,"  without  it  having 
the  effect  of  entering  the  appearance  of  such 
defendant,  cannot  be  construed  as  equivalent 
to  a  "demurrer,"  for  a  demurrer  is  not  an 
answer;  and  hence  an  attorney  appointed 
under  the  statute  may  enter  a  demurrer  to 
the  complaint,  which  will  not  be  appearance 
for  the  absent  defendant,  when  filed  by  vir- 
tue of  his  appointment  only.  Henry  y.  Black- 
bum,  32  Ark.  445,  449. 

In  Code,  §  275,  providing  that,  if  there 
be  no  answer,  the  relief  granted  the  plaintiff 
cannot  exceed  that  which  he  shall  have  de- 
manded in  his  complaint,  but  in  any  other  case 
the  court  may  grant  him  any  relief  consisteiit 
with  the  case  made  by  the  complaint  and  em- 
braced within  the  issue,  the  term  "answer" 
is  used  in  its  technical  sense,  and  does  not  in- 
clude a  demurrer.  Answers  and  demurrers 
are  distinct  pleadings  under  the  Code,  having 
different  offices  and  different  characteristics, 
one  forming  an  issue  at  law  and  the  other 
an  issue  of  fact,  and  as  generally  used  in 
statutes  and  law-books  the  term  "answer" 
does  not  include  or  mean  demurrer.  Kelly 
V.  Downing,  42  N.  Y.  71,  77. 

Reply. 

The  term  "answer,**  within  the  provi- 
sions of  Code  Civ.  Proc.  §  542,  providing  that 
within  20  days  after  a  pleading  or  the  answer 
or  demurrer  thereto  la  served,  or  at  any  time 


before  the  period  for  answering  expires,  the 
pleadings  may  be  once  amended  as  of  course, 
relates  to  pleadings  of  fact  exclusively.  It 
Includes  a  reply,  as  well  as  an  answer.  Sea- 
man V.  McClosky,  53  N.  Y.  Supp.  554,  23  Misc. 
Rep.  445. 

ANSWEBABUL 

A  marine  Insurance  policy,  providing 
that,  if  the  insured  shall  have  made  any  oth- 
er insurance  on  the  premises  prior  in  date  to 
this  policy,  then  the  company  shall  be  "an- 
swerable" only  for  so  much  as  the  amount 
of  such  prior  insurance  may  be  deficient  to- 
ward fully  covering  the  premises  hereby  in- 
sured, means  that  tlfe  insurer  shall  not  as- 
sume the  risk,  except  so  far  as  it  has  not 
been  assumed  by  the  prior  policy.  American 
Ins.  Co.  V.  Griswold,  14  Wend.  399,  500. 

ANTECEDENT. 

See  "Last  Antecedent** 

In  holding  that  the  phrase,  *'such  insti- 
tution shall  pay  to  the  state  an  annual  tax 
of  one-half  of  1  per  cent  on  each  share  of 
capital  stock,"  In  the  charter  of  1856  by  the 
state  of  Tennessee  to  the  Bank  of  Commerce, 
which  provided  that  the  bank  should  have  a 
lien  on  the  stock  for  debts  due  by  stockhold- 
ers, and  that  "such  institution  shall  pay  to 
the  state  an  annual  tax  of  one-half  of  1  per 
cent  on  each  share  of  capital  stock,  which 
shall  be  in  lieu  of  all  other  taxes,"  was  the 
antecedent  of  the  phrase,  "in  lieu  of  all  oth- 
er taxes,"  it  was  said  that  an  "antecedent** 
may  be  a  noun,  a  pronoun,  a  clause  or  a 
phrase.  Tennessee  v.  Bank  of  Commerce  (U. 
S.)  53  Fed.  735,  744  (ciUng  Maxw.  Adv.  Gram. 
§§  280,  570^72). 

ANTECEDENT  DEBT. 

An  "antecedent  debt'*  within  the  rule 
that  the  right  of  the  seller  4o  rescind  a  sale 
for  fraud  is  superior  to  the  right  of  the  mort- 
gagee whose  mortgage  was  taken  to  secure 
an  antecedent  debt  is  a  debt  created  before 
the  date  of  the  sale  sought  to  be  rescinded. 
A  debt  created  after  the  sale  on  the  faith  of 
property  in  the  possession  of  the  vendee, 
though  not  secured  by  mortgage  until  some 
time  after  the  debt  was  created,  is  not  an 
antecedent  debt  within  the  meaning  of  the 
rule,  provided,  of  course,  the  mortgage  was 
executed  before  the  seller  exercised  his  right 
to  rescind.  George  D.  Mashburn  &  Co.  v. 
Dannenberg  Co.,  44  S.  K  97,  101,  117  Ga.  567. 

ANTHRACITE  MINE. 

The  term  "anthracite  mine,"  as  used  in 
the  acts  relating  to  mines  and  mining,  In- 
cludes any  coal  mine  not  now  included  In 
the  bituminous  boundaries.  P.  &  L.  Dig. 
Laws  Pa.  1897,  vol.  4,  col.  1249,  §  33. 
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ANTIQUITIES 


ANTHRAX. 

Anthrax  Ib  a  disease  caused  by  the  In- 
fliction upon  the  body  of  putrid  animal  mat- 
ter containing  poisonous  bacillus  anthrax, 
80  that  death  from  such  cause  is  death  from 
disease,  and  not  from  accident,  within  the 
terms  as  used  in  an  insurance  policy.  Bacon 
V.  United  States  Mut  Ace.  Ass'n,  25  N.  JB. 
399,  123  N.  Y.  304,  9  L.  R.  A.  617,  20  Am.  St 
Rep.  74S. 

ANTI-MEANS  DOCTRINE. 

The  "anti-means  religious  doctrine"  Is  a 
belief  and  faith  that  conversions  of  sinners 
to  Christianity  and  the  salvation  of  human 
souls  is  not  and  cannot  be  brought  about  or 
aided  by  any  human  means  or  effort  what- 
ever, but  that  the  same  must  be  and  is  whol- 
ly and  naturally  the  work  of  the  Lord,  as 
contradistinguished  from  the  "means  doc- 
trine," which  is  a  belief  and  faith  in  the  ex- 
act opposite;  that  is,  that  such  conversions 
and  salvation  may  be  aided  by  the  use  of  hu- 
man means.  Smith  v.  Pedigo,  44  N.  E.  3G3, 
370,  145  Ind.  361,  19  L.  R.  A.  433,  32  L.  R. 
A.  838. 

ANTICHRESIS. 

Antichresis  Is  a  kind  of  mortgage,  in- 
vesting the  mortgagee  with  a  right  of  pos- 
session of  the  mortgaged  property,  and  enti- 
tling him  to  receive  the  rents  and  income, 
which,  after  the  payment  of  interest  on  the 
mortgage,  taxes,  etc.,  is  to  be  applied  to  the 
liquidation  of  the  debts  secured  by  the  an- 
tichresis. Marquise  De  Portes  v.  Hurlbut, 
14  Ati.  891,  892,  44  N.  J.  Bq.  (17  Stew.)  517. 

Antichresis  is  a  pledge  of  Immovables; 
and  it  must  be  reduced  to  writing.  A  credit- 
or acquires  by  this  contract  the  right  of  tak- 
ing the  fruits  or  other  awards  of  the  immova- 
bles given  to  him  in  pledge,  on  condition  of 
deducting  annually  their  proceeds  from  the 
Interest,  if  any  be  due  him,  and  afterwards 
from  the  principal  of  his  debt.  The  creditor 
Is  bound  to  pay  the  taxes,  as  well  as  all  annu- 
al charges  of  the  property,  unless  the  con- 
trary be  agreed  on.  Likewise  he  is  bound 
under  the  penalty  of  damages  to  provide  for 
the  keeping  and  necessary  repairs  of  the 
pledgor's  estate,  and  may  lay  out  from  the 
revenues  of  the  estate  sufficient  for  such  ex- 
penses. The  creditor  does  not  become  the 
proprietor  of  the  pledged  immovables  by  the 
failure  of  payment  at  the  stated  time,  and 
any  clause  to  the  contrary  is  of  no  validity; 
but  he  may  sue  the  debtor,  in  order  to  obtain 
sentence  against  him  and  cause  the  objects 
which  have  been  put  into  his  hands  to  be 
seized  and  sold.  A  debtor  cannot,  before  the 
full  payment  of  his  debt,  claim  any  enjoy- 
ment of  the  Immovables;  but  the  creditor, 
if  at  any  time  he  wish  to  free  himself  from 


the  obligation  under  the  antichresis,  may  al- 
ways compel  the  debtor  to  retake  the  enjoy- 
ment. Livingston  v.  Story,  36  U.  S.  (11  Pet) 
351,  3S9,  9  L.  Ed.  746. 

ANTICIPATION. 

In  the  case  of  Topllff  ▼.  Topliff,  145  U.  S. 
156.  12  Sup.  Ct  825,  36  L.  Bd.  658.  in  speak- 
ing of  patents,  the  court  said:  "It  is  not  suf- 
ficient to  constitute  anticipation  that  the  de- 
vice relied  on  might  by  modification  be  made 
to  accomplish  the  functions  performed  by 
that  invention,  if  it  were  not  designed  by  its 
maker,  nor  adapted,  nor  actually  used,  for 
the  performance  of  such  functions."  Follow- 
ing this  guide,  it  was  held.  In  Taylor  Burner 
Co.  y.  Diamond  (U.  S.)  72  Fed.  182,  that  a 
mere  accidental  use  of  the  features  of  an  in- 
vention, without  recognition  of  its  benefits, 
does  not  anticipate  a  patent  Ryan  v.  New- 
ark Spring  Mattress  Co.  (U.  S.)  96  Fed.  100. 
103. 

"Anticipation,*'  in  patent  law,  is  defined 
in  Black's  Diet  as  the  patenting  of  a  con- 
trivance or  thing  already  known  in  the  coun- 
try granting  the  patent  The  mere  drawing, 
not  followed  by  construction  and  actual  use, 
of  the  machine,  does  not  amount  to  "antici- 
pation." Detroit  Lubricator  Mfg.  Co.  v. 
Uenchard  (U.  S.)  9  Fed.  293.  298. 

A  device,  which  is  an  Infringement  if 
later  than  a  patent  constitutes  an  "anticipa- 
tion" if  earlier.  National  Hollow  Brake 
Beam  Co.  v.  Interchangeable  Brake  Beam  Co. 
(U.  S.)  99  Fed.  758.  772  (citing  Kiiapp  v. 
Morss,  150  U.  S.  221,  14  Sup.  Ct  81,  87  L.  Ed. 
1059). 

ANTIOIPATORY  PUBLICATION. 

A  publication  which  describes  an  inven- 
tion as  consisting  of  an  "acid-resisting  pro- 
tective material  for  lining  sulphite  diges- 
ters." without  disclosing  the  substances  of 
which  the  material  is  composed,  cannot  be 
considered  "anticipatory  publication."  Ameri- 
can Sulphite  Pulp  Co.  V.  Rowland  Falls  Pulp 
Co.  (U.  S.)  70  Fed.  986,  994  (citing  Seymour 
V.  Osborne,  78  U.  S.  [11  Wall.l  516,  20  L.  Ed. 
33;  Eames  v.  Andrews,  122  U.  S.  40,  7  Sup. 
Ct  1073,  30  L.  Ed.  1064). 

ANTiPYRINE. 

Antipyrlne  is  a  patented  medicine,  ready 
for  administration  in  the  condition  as  im- 
ported, made  of  the  aniline  from  coal  tar; 
alcohol  being  chemically  used  and  broken  up 
in  the  manufacture.  Schulze-Berge  y.  United 
States  (U.  S.)  66  Fed.  748,  749. 

ANTIQUITIES. 

See  "Collection  of  Antiquities." 
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ANY. 

See  'If  Any.** 

In  cases  where  construction  Is  necessary 
to  determine  whether  an  instrament  creates 
a  Joint  tenancy  or  tenancy  in  common,  the 
distributive  words  "among,"  "any,"  and 
"each,"  are  used  to  distinguish  estates  in  com- 
mon from  joint  tenancies,  and  are  given  con- 
trolling effect  in  determining  the  estates  to 
be  tenancies  in  common.  Sturm  y.  Sawyer, 
2  Pa.  Super.  Ct.  254,  257. 

A  deed  of  bargain  and  sale,  wherein  the 
premises  are  conveyed  to  the  grantees,  or 
"any  of  them,"  their  or  any  of  their  heirs 
or  assigns,  creates  a  tenancy  in  common. 
Galbrnith  y.  Galbraith's  Lessee  (Pa.)  3  Serg. 
&  R.  392. 

"Any,"  as  used  in  an  affidavit  for  attach- 
ment, stating  that  defendant  is  about  to  con- 
ceal or  dispose  of  "any  of  his  property"  with 
Intent,  etc.,  is  not  synonymous  with  "some" 
and  is  Insufficient,  as  not  alleging  the  dis- 
posal of  property.  Miller  y.  Munson,  34  Wis. 
579,   17  Am.  Rep.  461. 

The  words  "any  quantities,"  in  a  statute 
forbidding  the  sale  of  spirituous  liquors  in 
any  quantities  without  a  license,  operate  to 
preclude  the  sale  without  a  license  of  any 
such  liquors  whatsoever,  and  the  statute, 
therefore,  repeals  former  acts  forbidding  the 
sale  in  certain  quantities  only.  State  y. 
Turner,  18  S.  C.  103,  106. 


"Any,"  when  used  as  a  substitute  for 
"a"  in  the  phrase  "a  reasonably  prudent 
man,"  in  a  deHnition  of  negligence  or  care  or 
diligence,  does  not  impose  a  higher  degree  of 
care  than  would  be  imposed  by  the  same  def- 
inition with  the  use  of  the  phrase  "a"  reason- 
able man,  Instead  of  "any"  reasonable  man. 
Taylor,  B.  &  H.  R.  Co.  v.  Warner  iTex.)  60 
S.  W.  442,  444. 

There  is  no  distinction  between  giving 
the  right  of  appeal  to  "any  party  aggrieved" 
and  giving  it  to  "a  party  aggrieved."  Chan- 
dler V.  Railroad  Comers,  5  N.  E.  509,  514,  141 
Mass.  208. 

As  all  or  every. 

"Johnson  says  the  word  'every*  means 
each  one  of  all,  and  the  same  great  lex- 
icographer defines  *any*  to  mean  'every.*  and 
says  it  is,  in  all  its  senses,  applied  indiffer- 
ently to  persons  or  things."  Purdy  v.  Peo- 
ple, 4  Hill,  384,  413.  The  court  in  the  same 
case,  speaking  through  Senator  Scott,  say: 
"However,  if  we  apply  the  rule  to  this  case, 
and  seek  to  ascertain  the  meaning  of  the 
word  by  examining  the  context,  it  will  be 
found  that  in  every  section  of  the  Constitu- 
tion where  the  words  'every*  and  *any'  are 
used,  it  is  in  the  same  sense  defined  by  John- 
son.   •    •    •    Thus  the  use  of  the  word  *any/ 


instead  of  'every,'  In  Stock  Corporation  Law, 
§  52,  as  amended  by  Laws  1897,  c.  384,  pro- 
viding a  penalty  for  'any*  refusal  by  sucb 
corporations  to  allow  an  inspection  of  their 
stock  books  by  stockholders  and  certain  oth- 
er persons,  does  not  limit  the  scope  of  the 
statute.  The  statute  makes  it  the  duty  of  the 
corporation  to  have  the  book  within  the  reach 
of  the  stockholders  daily.**  Cox  v.  Island 
Min.  Co.,  73  N.  T.  Supp.  69,  74,  65  App.  Div. 
508,  515. 

In  a  power  of  attorney,  appointing  an  at- 
torney to  remonstrate  in  writing  against  the 
granting  of  a  license  to  any  applicant  for  the 
sale  of  intoxicating  liquors,  the  words  "any 
applicant**  meant  every  applicant  who  may 
apply;  the  word  being  often  used  in  the 
plural  as  a  pronoun,  meaning  a  person  or 
thing  understood,  as  anybody,  any  one,  or 
any  person.  In  the  case  of  Dubuque  County 
v.  Dubuque  &  P.  R.  Co.  (Iowa)  4  G.  Greene, 
4^  it  was  held  that  the  word  "any**  extends 
to  an  indefinite  number.  In  McComas  v. 
Amos,  29  Md.  141,  it  was  held  that  the  word 
"any**  might  mean  "every.'*  So,  also.  In 
Davidson  v.  Dallas,  8  Cal.  239;  Chicot  Co.  v. 
Lewis,  103  U.  S.  IW,  26  L.  Ed.  495.  So  that 
under  such  power  the  attorney  was  under 
duty  to  file  a  remonstrance  against  all  appli- 
cations, and  It  appearing  that  the  statute  in 
relation  to  such  remonstrance  provided  that 
a  majority  of  the  legal  voters  of  any  town- 
ship or  ward  in  any  city  might  remonstrate, 
it  is  clear  that,  when  the  Legislature  used 
the  phrase  "any  township  or  ward  in  any 
city,**  It  meant  any  town  In  the  state  and  ev- 
ery ward  in  every  city  In  the  state,  so  that, 
the  phrase  "any  applicant**  meaning  "every 
applicant,**  the  power  of  attorney  was  not 
indefinite.  White  v.  Furgeson,  64  J^.  E.  49. 
53.  29  Ind.  App.  144.  For  a  like  holding  see 
Ludwig  V.  C(      ,64  N.  E.  14,  18,  158  Ind.  582. 

A  statute  authorizing  the  pleading  of 
special  matter  In  bar  by  notice  in  lieu  of  a 
special  plea,  provided  that  "any"  special  mat- 
ter which  was  sufficient  to  bar  the  action 
might  be  set  up  by  notice,  which  could  pre- 
sent as  many  independent  defenses  as  couid 
be  set  up  by  special  plea.  Held,  that  the 
word  "any,**  though  In  general  used  to  rep- 
resent a  single  one,  In  such  act  was  used 
in  Its  comprehensive  sense  of  "every,**  and 
hence  the  statute  should  be  construed  as  au- 
thorizing "every  special  matter  which  could 
be  pleaded  by  special  plea  to  be  set  up  by 
noUce.**  Tlllou  v.  Britton,  9  N.  J.  Law  (4 
Halst.)  120,  128. 

"Any,"  as  used  in  Act  April  21,  1809 
(Laws  1899,  p.  237.  i  1),  providing  that  any 
number  of  persons  not  less  than  13  may  In 
the  manner  hereinafter  prescribed  form  a 
corporation  for  the  purpose  of  Issuing  poli- 
cies for  "any**  of  the  following  kinds  of  in- 
surance business,  means  "all**  or  "every.** 
Bouvler,  in  his  Law  Dictionary,  says  that 
the  word  "any**  is  given  the  full  force  of  '"ev- 
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ery^  or  "all."  'The  word  'any*  Is  frequently 
Qsed  In  the  sense  of  *air  or  *every/  and  when 
dius  used  has  a  very  comprehensive  mean- 
ing." People  V.  Fidelity  &  Casualty  Ck).  of 
New  York.  38  N.  E.  752.  753.  153  Hi.  25.  26 
L.  R.  A.  295;  People  v.  Van  Cleave.  58  N. 
B.  422,  425.  187  111.  125. 

Code,  art.  47,  §  27,  provides  that  If,  In 
the  descending  or  collateral  line,  "any"  fa- 
ther or  mother  may  he  dead,  the  child  or  chil- 
drenr  of  such  father  or  mother  shall  by  rep- 
resentation be  considered  in  the  same  degree 
as  the  father  or  mother  would  have  been,  if 
living,  and  shall  have  the  same  share  of  the 
estate  as  the  father  or  mother,  if  living, 
would  have  been  entitled  to,  and  no  more, 
and  in  such  case,  when  there  are  more  chil- 
dren than  one,  the  share  aforesaid  shall  be 
equally  divided  among  such  children,  pro- 
vided that  there  shall  be  no  representation 
admitted  among  collaterals  after  brothers* 
and  sisters'  children.  It  was  held  that  "any" 
means  "every,"  and  embraces  as  well  the 
case  where  all  of  the  class  have  died  in  the 
lifetime  of  the  intestate,  as  where  some  one 
or  more  only  may  have  died.  "The  words 
*any  father  or  mother'  cannot  be  restricted 
to  mean  any  father  or  mother  dead,  leaving 
brother  or  sister  surviving."  McComas  t. 
Amos,  29  Md.  132,  138. 

"Any  number,"  in  specifications  for  a 
patent,  stating  that  "any  number"  of  the 
springs  may  be  removed,  and  rings  put  in 
their  places,  may  be  held  to  Include  "all." 
Harris  v.  Allen  (U.  S.)  15  Fed.  106. 

The  words  "any  building."  last  used  in 
Comp.  Laws.  §  7557,  providing  that  every 
person  who  shall  set  fire  to  any  building 
mentioned  in  the  preceding  sections,  or  to 
any  other  material,  with  intent  to  cause  any 
such  building  to  be  burned,  or  shall  by  any 
other  means  attempt  to  cause  "any  building" 
to  be  burned,  shall  be  punished  by  imprison- 
ment, etc..  should  be  construed  as  meaning 
every  building  mentioned  in  the  preceding 
sections,  as  it  cannot  be  supposed  that  the 
Legislature  meant  by  this  general  phrase  to 
go  beyond  the  objects  intended  to  be  protect- 
ed by  the  earlier  and  definite  provisions.  Mc- 
Dade  ▼.  People,  29  Mich.  50,  54. 

Code,  §  798,  exempting  from  taxation 
all  poorhouses,  almshouses,  houses  of  in- 
dustry, or  any  house  belouging  to  any  char- 
itable institution,  "any"  is  to  be  construed  as 
"every,"  and,  as  a  Masonic  lodge  Is  a  charita- 
ble institution,  any  house  belonging  to  such 
lodge  is  exempt  from  taxation.  City  of  Sa- 
vannah V.  Solomon's  Lodge,  No.  1,  F.  &  A. 
M.,  53  Ga.  93,  94. 

In  Laws  1885.  c.  342,  $  7,  providing  that 
any  lienor  may  enforce  his  Hen  by  a  civil 
action  In  a  court  of  record,  "any"  is  used  in 
the  sense  of  "each"  or  "every."  S^gan  v. 
Laemmle,  25  N.  Y.  Supp.  330.  332,  5  Misc. 
Rep.  224. 


The  statutory  provision  that  a  transfer 
of  "any"  unpaid  stock  shall  not  relieve  the 
subscriber  from  liability  for  "any"  debts  due 
from  the  corporation  means  all  debts  due 
from  the  corporation;  that  is  to  say,  all  un- 
paid stock  shall  be  a  fund  for  the  payment 
of  all  debts  of  the  corporation.  Jones  v. 
Whitworth,  30  S.  W.  736,  738,  94  Tenn.  (10 
Pickle)  602. 

The  word  "any,"  as  used  In  Code,  §  165, 
providing  that.  In  actions  for  libel  or  slander, 
defendant  may  allege  in  his^  answer  both  the 
truth  of  the  matter  charged  as  defamatory 
and  "any"  mitigating  circumstances  to  re- 
duce the  amount  of  damages,  means  "all." 
Heaton  v.  Wright  (N.  Y.)  10  How.  Prac.  79, 
83. 

The  word  "any."  in  Laws  1893.  c.  150, 
providing  that  any  city  shall  have  power  to 
construct  a  system  of  sewers,  and  that  the 
expense  of  the  sewers  constructed  under  the 
act  shall  be  paid  by  special  assessment,  is 
used  in  the  sense  of  "every,"  and  therefore 
the  act  applies  to  cities  organized  under  spe- 
cial charters,  as  well  as  to  those  organized 
under  the  general  law.  Heyler  v.  City  of 
Watertown  (S.  D.)  91  N.  W.  334. 

As  any  one  ont  of  a  nnmber. 

As  used  in  Act  Cong.  1822,  c.  107,  §  15, 
providing  that  no  deputy  of  a  collector,  naval 
ofllcer,  or  surveyor  in  any  of  certain  districts 
shall  receive  more  than  $1,500,  nor  any  such 
other  deputy  more  than  $1,000,  for  any  serv- 
ices he  may  perform  for  the  United  States  in 
"any  office  or  capacity,"  means  In  any  such 
office  or  capacity.  The  true  intent  and  mean- 
ing of  the  clause  is  to  limit  the  emoluments 
of  the  deputy  collector  in  that  office  to  the 
sum  specified,  and  to  make  no  allowance  to 
him  on  account  of  any  incidental  services  he 
may  perform  or  emoluments  he  may  receive 
beyond  that  sum.  It  was  not  Intended  to  say 
that  if  he  actually  performed  the  duties  or 
services  of  any  other  Independent  office,  such 
as  inspector  in  any  of  the  nonenumerated 
ports,  he  was  not  entitled  to  receive  the 
emoluments  thereof.  "In  any  office  or  ca- 
pacity" may  well  be  Interpreted  to  mean  in 
any  one  office  or  capacity.  United  States  v. 
Morse  (U.  S.)  27  Fed.  Cas.  1,  2. 

The  words  "any  defendant,"  in  Act 
March  3,  1887.  c.  373,  §  2,  24  Stat.  553  [U.  S. 
Comp.  St.  1901,  p.  582],  giving  the  right  to 
remove  a  suit,  in  which  there  is  a  controversy 
between  a  citizen  of  the  state  in  which  the 
suit  is  brought  and  a  citizen  of  another  state, 
to  any  defendant  who  is  a  citizen  of  another 
state,  must  be  construed  to  mean  any  single 
defendant,  and  not  to  require  that  all  de- 
fendants, where  there  are  several,  shall  be 
nonresidents  in  order  to  entitle  one  nonresi- 
dent defendant  to  a  removal.  Fisk  v.  Hen- 
arie  (U.  S.)  32  Fed.  417.  424. 

"Any  railroad."  as  used  in  Act  July  23, 
1868,  authorizing  any  county  in  the  state  to 
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subscribe  to  the  stock  of  "any  railroad"  in 
the  state  and  issue  bonds  therefor,  but  limit- 
ing the  subscription  to  a  certain  amount,  is 
to  be  construed  so  as  to  mean  any  one  rail- 
road taken  separately  from  other  railroads, 
and  hence  does  not  restrict  the  county  to  a 
single  subscription  of  the  designated  amount. 
Chicot  County  ▼.  Lewis,  103  U.  S.  164,  167, 
26  L.  Ed.  495. 

In  a  will  by  which  testator  gave  a  legacy 
to  a  city,  in  trust  to  use  the  income  for  the 
purchase  of  books  for  the  Young  Men's  In- 
stitute, or  "any"  public  library  which  may 
from  time  to  time  exist  in  said  city,  "any," 
being  used  as  an  adjective,  means  one  out  of 
several  or  many,  implying  a  selection,  thus 
giving  the  city  power  to  determine  and  select 
the  one  among  the  others.  New  Haven 
Young  Men's  Institute  v.  City  of  New  Haven, 
22  Atl.  447.  448,  60  Conn.  32. 

In  an  action  of  trespass  against  two  po- 
lice officers  for  assault  and  battery,  defend- 
ants pleaded  that  plaintiflT  had  been  guilty  of 
a  misdemeanor,  and  that  plaintiff  interfered 
with  defendants  in  the  discharge  of  their  du- 
ties in  conveying  a  person  they  had  arrested 
to  a  police  station;  and  the  court  charged 
that,  if  the  jury  believed  that  the  plaintiff 
had  not  committed  "any  offense"  charged  in 
the  pleas,  they  should  find  the  defendants 
guilty.  Held,  that  then  the  instruction  was 
not  erroneous,  on  the  ground  that  the  word 
"any,"  before  the  word  "offense,"  meant  one 
out  of  many,  inasmuch  as  the  sentence  meant 
the  same  as  if  the  language  had  been,  "com- 
mitted one  of  the  offenses."  Mullin  y. 
Spangenberg,  112  111.  140,  144. 

"Any  of  the  following  causes,"  as  used 
in  Code,  §  5242,  providing  that  when  a  per- 
son indicted  for  a  criminal  offense  is  ar- 
raigned before  a  court  having  jurisdiction  of 
the  matter,  and  pleads  not  guilty,  and  is 
tried  on  the  merits  and  convicted,  he  shall 
not  be  entitled  to  a  new  trial  for  "any  of 
the  following  causes,"  must  be  construed  as 
meaning  for  any  one  of  the  following  causes, 
and  therefore  if  more  than  one  of  the  causes 
mentioned  existed,  and  such  causes  would, 
but  for  the  provisions  of  section  5242,  entitle 
the  party  to  a  new  trial,  the  party  is  entitled 
to  the  relief,  notwithstanding  the  provisions 
of  that  section.  Thurston  y.  State,  43  Tenn. 
(3  Cold.)  115,  118. 

The  phrase  "any  time  or  sitting,"  in  Gen. 
St  1872,  c.  407,  §  6,  providing  that  any  per- 
son losing  $50  or  more  at  any  time  or  sitting, 
by  playing  at  cards  or  other  games,  may  re- 
cover the  same  by  action  at  law,  is  to  be 
construed  to  read  "at  any  one  time  or  sit- 
ting." It  Is  true  the  word  "any"  is  indefinite 
as  to  the  particular  thing  referred  to;  but  it 
is  singular,  and  in  connection  with  a  name 
singular  means  one  of  the  particular  things 
indicated,    Trumbo  v.  Finley,  18  S.  0.  305, 
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As  any  other. 

"Any,"  as  used  in  charter  of  Omaha,  pro- 
viding that  the  mayor  and  city  council  may 
order  the  improvement  of  a  street  in  any  dis- 
trict within  certain  limits,  and  that  tliey 
may  order  street  improvements  in  "any"  dis- 
trict upon  a  petition  being  signed,  will  in  the 
latter  clause  be  held  "any  other."  Kountze 
V.  City  of  Omaha,  88  N.  W.  117,  118,  63  Neb. 
52. 

"Not  to  impose  'any  further  tax*  or,  bur- 
den, when  used  In  reference  to  some  tax  al- 
ready imposed,  means  no  other  tax  besides 
that  to  which  reference  is  made.  These 
words,  so  used,  cannot  be  limited,  by  refine- 
ment upon  the  etymology  of  the  word  'any,' 
out  of  or  beyond  its  meaning  in  common  dis- 
course, t6  'any  like,'  and  the  words  *any 
further  tax,*  used  in  reference  to  some  other 
tax,  will  by  common  consent,  as  it  always 
has  been,  be  intended  to  mean  any  additional 
tax  beside  that  referred  to,  and  any  further 
like  tax."  It  was  so  held  in  construing  Act 
Md.  182i,  §  11,  exempting  certain  banks  from 
any  further  tax  or  burden.  Gordon  v.  Ap- 
peal Tax  Court,  44  U.  S.  (3  How.)  133,  147, 
11  L.  Ed.  529. 

As  eaoh. 

The  word  "any,"  in  Act  March  22,  1881. 
authorizing  a  tax  collector  to  sell  township 
school  lauds  on  the  written  petition  of  a  ma- 
jority of  the  male  inhabitants  of  such  town- 
ship, and  that,  if  any  tract  is  offered  and  not 
sold,  it  may  be  offered  again  on  the  first  day 
of  the  next  or  "any"  succeeding  term  of  the 
county  court,  and  so  offered  until  sold,  with- 
out a  new  petition,  cannot  be  construed  to 
mean  "each,"  or  "every,"  but  only  one  indif- 
ferently, and  therefore  land  not  sold  when 
first  offered  for  sale  may  be  offered  for  sale 
and  sold  at  a  subsequent  term  of  the  connty 
court,  without  its  having  been  offered  for 
sale  at  intervening  terms.  Brown  v.  Bush- 
ing, 66  S.  W.  442,  446,  70  Ark.  111. 

Code,  §  1966,  imposes  a  penalty  on  "any" 
railroad  which  shall  charge  for  transporta- 
tion of  any  freight  over  its  road  a  greater 
sum  than  shall  be  charged  at  the  same  time 
by  it  for  an  equal  quantity  of  the  same  class 
of  freight  transported  in  the  same  direction 
over  any  portion  of  the  same  railroad  of 
equal  distance.  Held,  that  the  word  **any" 
is  used  in  the  sense  of  "each,"  "every."  and 
"all,"  and  hence  includes  a  foreign  railroad 
company.  Hines  v.  Wilmington  &  W.  B.  Co.. 
95  N.  C.  434,  440;  59  Am.  Rep.  250. 

As  either. 

The  word  "any,"  in  a  statute  relative  to 
counterfeiting,  providing  that  any  person  who 
shall  counterfeit,  or  attempt  to  pass  knowing 
them  to  be  counterfeit,  "any"  of  the  afore- 
said gold  or  silver  coins,  is  synonymous  with 
"either."  State  ▼.  Antonio,  2  Tread.  Const. 
776.  783. 
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As  ejusdeai  seneris. 

"Any  false  pretense  whatever/*  as  nsed 
In  Act  1811,  imposing  a  penalty  upon  a  per- 
son for  the  use  of  any  false  writings,  tokens, 
or  "any  false  pretense  whatever,"  calculated 
to  impose  on  the  credulity  of  ordinary  men, 
means  pretenses  of  a  like  kind  with  those 
specifically  enumerated,  and  would  not  in- 
clude a  mere  naked  lie.  State  y.  Simpson, 
10  N.  C.  620,  622. 

Rev.  St  J  8854,  providing  that  any  per- 
son convicted  of  horse  racing,  cock  fighting, 
or  playing  at  cards  or  "games  of  any  kind" 
on  Sunday,  shall  be  guilty  of  a  misdemeanor, 
means  games  of  a  like  nature  to  those  men- 
tioned; that  is,  such  sports  and  games  as 
have  a  demoralizing  tendency,  and  does  not 
include  mere  athletic  sports.  St  Louis  Ag- 
ricultural &  Mechanical  Ass'n  y.  Delano,  18 
S.  W.  1101,  108  Mo.  217. 

Rev.  St  1809,  §  2242,  providing  that 
every  person  who  shall  be  convicted  of  horse 
racing,  cock  fighting,  or  playing  at  cards  or 
"games  of  any  kind*'  on  Sunday,  shall  be 
deemed  guilty  of  misdemeanor,  cannot  be 
construed  to  include  the  game  of  baseball. 
The  general  words  "games  of  any  kind*'  must 
be  construed  to  mean  games  of  the  same 
kind  as  the  games  specially  designated  in  the 
statute,  and  baseball  does  not  belong  to  the 
same  class,  kind,  species,  or  genus  as  horse 
racing,  cock  fighting,  or  card  playing.  It  is 
to  America  what  cricket  Is  to  England.  It 
is  a  sport  or  athletic  exercise,  and  is  com- 
monly called  a  "game,"  but  is  not  a  gambling 
game,  or  productive  of  immorality.  In  a 
qualified  sense  it  is  affected  by  chance,  but  It 
is  primarily  and  properly  a  game  of  science, 
of  physical  skill,  of  trained  endurance,  and 
natural  adaptability  to  athletic  skill.  It  is 
a  game  of  chance  in  the  sense  that  chance 
or  luck  may  enter  Into  anything  that  man 
can  do.  Ex  parte  Neet,  57  S.  W.  1025,  1026, 
157  Mo.  527,  80  Am.  St  Rep.  638. 

The  phrase  "work  of  any  kind,"  in  Rev. 
St  §  5005,  which  prohibits  any  person  hold- 
ing a  lucrative  office  from  being  Interested 
in  any  contract  for  the  construction  of  any 
state  building,  courthouse,  schoolhouse, 
bridge,  public  building,  or  work  of  any  kind, 
must  be  restricted  to  works  of  like  kind  with 
those  specially  enumerated.  The  rule  of  con- 
struction is  that,  when  a  specific  enumera- 
tion concludes  with  a  general  term,  it  Is 
held  to  be  limited  to  things  of  the  same 
kind.  It  is  restricted  of  the  same  genus  as 
the  things  enumerated.  Baker  v.  Board  of 
Com*rs  of  Crook  County,  59  Pac.  797,  798,  9 
Wyo.  51. 

As  an  iadefinite  nmnber. 

The  word  "any,"  in  Laws  1805,  c.  898,  § 
153.  providing  that  the  fees  imposed  and  col- 
lected in  any  prosecution  for  practicing  medi- 
cine without  lawful  registration  shall  be  paid 
to  "any"   medical  society  which  institutes 


such  proceedings,  is  to  be  construed  in  its 
common  sense,  as  usually  understood,  to 
mean  an  Indefinite  number  or  quantity,  and 
therefore  any  medical  society  Instituting  such 
prosecution  Is  entitled  to  such  fees,  and  the 
act  cannot  be  construed  to  be  for  the  ex- 
clusive benefit  of  the  medical,  homeopathic, 
and  eclectic  societies  only.  New  York  Coun- 
ty Medical  Ass'n  v.  City  of  New  York,  65  N. 
Y.  Supp.  531,  532,  32  Misc.  Rep.  116. 

In  an  act  providing  for  suits  against  "any 
or  all  of  the  shareholders"  of  a  corporation 
under  certain  circumstances,  the  term  "any" 
is  not  used  in  its  limited  sense,  but  in  its 
enlarged  and  plural  sense,  and  .is  to  be  con- 
strued as  meaning  some  or  an  indefinite  num- 
ber. Witherhead  v.  Allen  (N.  Y.)  28  Barb. 
661,  666,  ♦42  N.  Y.  (8  Keyes)  562,  563. 

A  parol  license  to  enter  upon  land  at  any 
and  all  times,  and  cut  and  carry  away  grow- 
ing timber,  cannot  be  construed  as  giving  an 
indefinite  time  to  cut  and  remove  the  timber, 
but  means  at  any  and  all  times  within  a  rea- 
sonable time.  Thus  it  was  held  that,  if  not 
acted  on  within  three  years,  such  license 
could  be  revoked.  Hill  v.  Hill,  113  Mass. 
103,  18  Am.  Rep.  455. 

The  words  "any  goods,"  when  used  in 
letters  of  credit  have  repeatedly  been  con- 
strued as  affording  evidence  of  a  continuing 
guaranty,  when  the  order  contained  no  limi- 
tation as  to  time.  Tischler  v.  Hofheimer, 
83  Va.  35,  38,  4  S.  E.  370. 

Defendant  executed  to  plaintiff  a  writ- 
ten guaranty  of  payment  by  W.,  plumber,  for 
any  and  all  materials  which  plaintiff  may 
deliver  to  W.,  not  exceeding  $500,  for  any 
balance  due.  Held,  that  the  words  "any  and 
all  materials"  were  ambiguous,  and  might 
mean  that  the  guaranty  was  intended  to  at- 
tach to  the  purchase  money  for  materials  re- 
quired for  a  particular  purpose,  or  for  ma- 
terials required  indefinitely;  and  hence  parol 
evidence  was  admissible  to  explain  the  am- 
biguity. Henry  McShane  Co.  v.  Padian,  20 
N.  Y.  Supp.  679,  681,  1  Misc.  Rep.  332. 

In  a  note  containing  a  stipulation  that 
all  defenses  on  the  ground  of  any  extension 
of  time  for  payment  were  waived,  the  use  of 
the  word  "any,"  before  "extension,"  indi- 
cated that  any  one  of  an  indefinite  number 
of  extensions  was  intended.  Winnebago 
County  State  Bank  y.  Hustel,  93  N.  W.  70, 
71,  119  Iowa,  115. 

As  one  or  more. 

Act  March  8,  1872  (P.  L.  264),  confirm- 
ing the  consolidation  of  certain  railroads, 
provides  that  the  company  shall  annually 
pay  into  the  treasury  of  the  city  of  Phila- 
delphia a  tax  of  6  per  cent,  on  so  much  of 
"any  dividend  declared"  as  shall  exceed  6 
per  cent  per  annum  on  their  said  capital 
stock.  Held,  thot  the  words  "any  dividend 
declared"  contemplated  that  the  tax  should 
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be  based  on  the  aggregate  dividend  declared 
in  any  one  year,  and  not  that  it  should  be 
based  on  any  single  dividend.  City  of  Phila- 
delphia V.  Ridge  Ave.  Pass.  Ry.  Co.,  102  Pa. 
190,  193. 

"Any  person,**  as  used  in  Code  1873,  f 
45,  snbd.  3,  providing  that  all  property  with- 
in the  jurisdiction  of  this  state  which  shall 
pass  to  any  person  shall  be  subject  to  a  tax, 
etc.,  "any^  person"  does  not  necessarily  mean 
one  person  only,  but  will  include  more  than 
one,  when  that  is  necessary  to  give  the  stat- 
ute the  effect  it  was  Intended  to  have.  In  re 
McGhee's  Estate,  74  N.  W.  695,  696,  105 
Iowa,  9. 

A  statute  forbidding  cruelty  to  "any  of 
the  crew"  of  a  vessel  means  "any  one  or 
more  of  the  crew."  United  States  v.  Harri- 
man  (U.  S.)  26  Fed.  Cas.  172,  173. 

"Any,"  as  used  In  Act  1872,  providing 
that  a  railroad  company  is  empowered  to 
build,  maintain,  and  use  a  railroad  or  rail- 
roads on  "any"  public  road  or  highway  ex- 
tending from  the  city  of  Camden  into  the 
county  of  Camden,  does  not  have  the  force  of 
"one,"  but,  in  connection  with  the  plural  of 
"railroads,"  must  be  construed  as  giving  the 
right  to  use  more  than  one  public  rend.  The 
Century  Dictionary  shows  that,  with  the  con- 
text here  presented,  "any"  implies  uiiiimited 
choice  as  to  the  particular  unit,  number,  or 
quantity;  an  indeterminate  unit  or  number 
of  units  out  of  many  or  all.  In  affirmative 
sentences,  "any."  being  indetermi native  in 
application,  in  effect  has  reiference  to  every 
unit  of  the  sort  mentioned,  and  thus  may  be 
nearly  equivalent  to  "every."  West  Jersey 
Traction  Co.  v.  Camden  Horse  R.  Co.,  29  Atl. 
833,  337,  52  N.  J.  Bq.  (7  Dick.)  452;  Id.,  35 
Atl.  49,  52,  53  N.  J.  Eq.  (8  Dick.)  163. 

Under  a  statute  providing  that,  "If  'any 
person"  shall  lay  off  an  addition  and  be 
legal  owner  of  all  the  lots,"  etc.,  he  may  have 
the  same  vacated  on  taking  certain  pro- 
cedure, the  phrase  is  not  limited  to  one  per- 
son only  so  situated,  but  applies  equally  to 
any  number  of  persons  who  together  come 
within  the  descriptive  terms  employed. 
Spurgeon  v.  Hennessey,  32  Mo.  App.  83.  87. 

The  words  "any  school,"  In  a  statute  pro- 
viding that  it  should  not  affect  or  repeal  any 
special  law  enacted  for  the  benefit  of  any 
school.  Is  held  to  be  applicable  to  several 
schools;  the  court  observing  that  a  word 
Implying  the  singular  number  only  in  a  stat- 
ute may  be  applied  to  several  persons  or 
things.  Kirk  v.  Roberson,  76  S.  W.  183,  25 
Ky.  Law  Rep.  633. 

St  1889,  c.  105,  §  50,  empowered  the  com- 
missioners of  the  city  of  Chicago  to  connect 
any  public  park,  boulevard,  or  driveway  un- 
der its  control  with  any  part  of  an  incorpo- 
rated city  by  selecting  and  taking  any  con- 
necting streets  or  parts  thereof  leading  to 


such  park.  Held,  that  the  word  ••any,"  u 
applied  to  the  parks  under  the  control  of  the 
park  commissioners,  could  not  be  construed 
as  limiting  the  i)ower  to  connect  by  a  street 
or  streets  only  one  park  of  the  city,  but  that 
the  power  to  connect  any  parks  under  their 
control  was  Intended  to  mean  that  all  parks 
under  their  control  might  be  so  connected. 
West  Chicago  Park  Com*rs  v.  McMullen,  134 
111.  170,  179,  25  N.  B.  676,  10  L.  R.  A.  215. 

Any  aotion. 

Gen.  St  tit.  1,  f  95,  providing  that  in 
"any  action"  pending  in  the  superior  court, 
if  either  of  the  parties  die,  his  representatire 
may  enter.  Is  not  confined  in  operation  to  pro- 
ceedings at  common  law  technically  known 
as  "actions,"  but  would  Include  proceedings 
on  appeal  from  the  probate  court  Appeal  of 
Stiles,  41  Conn.  329,  333. 

Writs  of  error  and  appeals  are  within  a 
construction  to  be  given  to  the  words  **any 
suit  or  action,"  In  Act  July  20,  1892,  c.  209. 
27  Stat  252  [U.  S.  Comp.  St.  1901.  p.  706], 
allowing  any  citizen  In  the  United  States  to 
prosecute  any  suit  or  action  in  the  federal 
courts,  without  prepaying  fees  or  costs,  upon 
filing  an  affidavit  of  poverty.  Columb  v.  Web- 
ster Mfg.  Co.  (U.  8.)  76  Fed.  198,  200. 

Any  adTantai^e  or  benefit* 

Const  art  1,  §  18,  declares  that  private 
property  shall  not  be  taken  for  public  use 
without  Just  compensation  first  being  made, 
etc.,  as  soon  as  the  damages  shall  be  assess- 
ed by  a  Jury,  who  shall  not  take  Into  consid- 
eration "any  advantage"  that  may  result 
to  said  owner  on  account  of  the  Improvement 
for  which  it  is  taken.  Held,  that  the  ex- 
pression "any  advantage"  means  all  benefits 
of  every  kind  that  may  result  Incidental, 
indirect  consequential,  and  remote  benefits 
are  meant  as  well  as  direct  and  Immediate. 
Those  benefits  that  result  to  the  land  itself, 
as  the  Improvement  of  the  soil.  If  that  be  pos- 
sible, or  drainage  of  ponds,  etc.,  which  in- 
crease its  Intrinelc  Talue,  are  included  in 
the  expression,  as  well  as  other  consequences 
attending  the  location  of  highways,  which 
Increase  the  value  of  real  estate.  Frederick 
V.  Shane,  32  Iowa,  254,  256. 

"Any  benefit,"  as  used  In  Gen.  St  c.  H 
§  19,  providing  that  the  commissioners,  in 
determining  the  damages  to  land  by  the  con- 
struction of  a  railroad,  shall  make  due  allow- 
ances for  "any  benefit"  that  such  owners  may 
derive  from  the  railroad,  construed  not  to 
Include  all  the  benefit  which  the  landowner 
may  receive  from  the  construction  of  the 
road,  whether  It  is  peculiar  to  himself  or 
common  to  the  whole  community,  but  only 
includes  benefits  special  to  the  landowner 
and  not  shared  by  the  community.  Weir  v. 
St.  Paul,  S.  &  T.  F.  R.  Co.,  18  Minn.  155,  100 
(Gil.  139.  144). 
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Any  animals. 

Rey.  St  1893,  c.  61,  §  e,  making  It  tinlaw- 
tn\  to  sell  or  expose  for  sale,  etc.,  "any  of  the 
animals,  wild  fowls,  or  birds*'  mentioned 
In  section  1  of  the  act,  which  declares  that 
it  shall  be  unlawful  at  specified  times  to  kill 
or  take  specified  animals,  should  be  con- 
strued to  apply  equally  to  game  taken  or  kill- 
ed out  of  the  state  as  to  those  ^killed  or  taken 
within  the  state.  Merrltt  ▼.  People,  48  N.  B. 
825, 169  111.  218. 

Any  nrtioles  of  trafflo. 

The  words  "any  kind  of  articles  of  traf- 
fic," in  a  statute  prohibiting  the  sale  of  any 
kind  of  articles  of  trafilc,  spirituous  liquors, 
wines,  porter,  beer,  cider,  or  any  other  fer- 
mented, mixed,  or  strong  drink,  within  three 
miles  of  any  place  of  religious  worship,  ex- 
cept, etc.,  embraces  everything  that  is  the 
subject  of  trade  or  trafilc,  whether  it  is  dry 
goods,  groceries,  liquors,  hardware,  or  lum- 
ber. The  specification  of  liquors  afterwards 
seems  to  have  been  added  out  of  abundant 
caution.  Rogers  y.  Brown,  20  N.  J.  Law 
(Spencer)  119, 122. 

Any  attempt* 

In  a  will  directing  testator's  executors  to 
pay  the  Income  of  a  certain  sum  to  testator's 
grandson,  and  providing  that,  should  any  at- 
tempt, at  law  or  otherwise,  be  made  during 
the  minority  of  such  grandson  to  withdraw 
his  person  from  the  custody  of  the  executors, 
they  should  suspend  all  further  payment  of 
such  Income,  "any  attempt"  does  not  include 
unsuccessful  and  abandoned  attempts.  The 
attempt  against  which  the  testator  tried  to 
guard  was  not  an  abortive  one,  that  should 
leave  the  custody  unchanged,  but  a  success- 
ful one,  that  should  change  the  custody.  In 
re  White's  Estate,  80  Atl.  192,  194,  163  Pa. 
888. 

Any  bank  or  joint-stook  eompany. 

"Any  bank,"  as  used  in  Act  1874,  <  89, 
providing  that  any  bank  may  be  subject  to 
being  thrown  Into  bankruptcy,  means  a  bank- 
ing institution  owned  by  a  natural  person, 
partnership,  or  Joint-stock  company,  and  in- 
cludes an  institution  Incorporated  as  a  bank. 
In  re  Leavenworth  Sav.  Bank  (U.  S.)  16  Fed. 
Cas.  117,  11& 

Laws  1892,  c.  689,  <  130,  providing  that 
the  property  of  "any  bank"  which  shall  be- 
come insolvent  shall  be  applied,  first,  to  the 
payment  In  full  of  money  deposited  by  any 
savings  bank,  includes  national  banks.  El- 
mh-a  Sav.  Bank  v.  Davis,  26  N.  Y.  Supp.  200, 
2^2,  73  Hun,  357. 

Code  1892,  f  3758,  provides  that  any 
bank  or  joint-stock  company,  the  capital  of 
which  Is  taxable,  shall  furnish  the  assessor 
a  written  statement  of  the  stock  paid  In  and 
Its  market  value,  except  such  as  is  not  liable 
to  be  taxed,  and  in  default  of  such  statement 
1  Wds.  &  P.— 27 


the  entire  authorized  capital  shall  be  assess- 
ed. Held,  that  the  phrase  "any  bank  or  Joint- 
stock  company"  meant  all  Incorporated  asso- 
ciations having  stock.  State  v.  Simmons, 
12  South.  477,  481,  70  Miss.  485. 

Any  bond* 

In  Act  April  19,  1873,  regarding  all  ac- 
tions on  any  bond,  obligation,  or  contract  un- 
der seal  which  shall  be  commenced  within 
seven  years,  the  words  "any  bonds"  are  com- 
prehensive enough  to  embrace  all  bonds  of 
every  sort,  and  therefore  Include  ofilcial 
bonds.    Furlong  v.  State,  58  Miss.  717,  733. 

Any  boronsh  or  town. 

In  Act  April  3,  1851,  f  80,  authorizing 
the  burgess  and  town  council  of  any  borough, 
on  petition  of  20  of  the  freehold  owners  of 
lots  in  any  section  lying  adjacent  to  said 
borough  to  admit  such  section  into  the  bor- 
ough, "any  borough,"  means  only  boroughs 
created  after  the  passage  of  the  act.  Com- 
monwealth V.  Council  of  Montrose  Borough, 
52  Pa.  (2  P.  F.  Smith)  391,  392. 

A  statute  forbidding  the  digging  up  of 
a  human  body  without  the  authority  of  the 
selectmen  of  "any  town"  of  the  common- 
wealth refers  to  the  selectmen  of  the  town 
within  which  the  offense  was  committed. 
Commonwealth  v.  Loring,  25  Mass.  (8  Pick.) 
370,  372. 

Any  borrower. 

Act  March  27,  1865,  which  makes  It  law- 
ful for  "any  borrower"  to  contract  for  the 
payment  of  taxes  on  the  loan  in  addition  to 
the  Interest,  applies  to  both  private  and  mu- 
nicipal corporations,  and  Is  not  confined  to 
natural  persons.  Fidelity  Ins.,  Trust  &  Safe 
Deposit  Co.  V.  City  of  Scranton,  102  Pa.  387, 


Any  bridge* 

The  term  "any  bridge,"  In  a  statute  giv- 
ing a  mechanic's  lien  to  any  person  who  per- 
forms any  work  or  labor  on  any  bridge,  has 
a  general  application,  and  Includes  all  bridges 
not  excluded  on  grounds  of  public  policy,  and 
therefore  Includes  railroad  bridges.  Purtell 
V.  Chicago  Forge  &  Bolt  Co.,  42  N.  W.  265, 
266,  74  Wis.  132;  Smith  Bridge  Co.  v.  Bow- 
man, 41  Ohio  St.  37,  52,  52  Am.  Kep.  G6. 

Any  candidate. 

Act  No.  208,  Laws  1887,  authorizes  the 
presentation  of  a  petition  for  a  recount  of 
ballots  cast  for  "any  candidate  voted  for  at 
any  election"  to  the  boards  of  city  canvassers, 
if  a  city  or  ward  office  is  voted  for,  and  to 
the  district  board  or  board  of  county  can- 
vassers in  all  other  cases.  Held,  that  the 
terms  "any  candidate  voted  for  at  any  elec- 
tion" was  limited  by  the  natural  purport  of 
the  rest  of  the  statute  to  elections  for  city, 
county,  and  state  officers,  and  could  not  be 
extended   to   cover   village,    school   district 
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and  other  elections  for  lesser  offices.  John- 
son V.  Board  of  Ganyassers  of  Village  of  Gas- 
novia,  50  N.  W.  412.  413,  101  Mich.  187. 

In  8  How.  Ann.  St.  S  234a,  declaring 
that  any  candidate  voted  for  at  any  election 
may  file  his  petition  and  ask  for  a  correction 
of  the  canvass,  "any  candidate"  refers  to  can- 
didates for  state  offices,  and  does  not  apply 
to  a  candidate  for  Congress,  Inasmuch  as  the 
House  of  Representatives  Is  the  Judge  of  the 
election  of  Its  members.  Belknap  v.  Ionia 
Gounty  Canvassers,  54  N.  W.  376,  94  Mich. 
516. 

Any  ease  or  eause* 

In  Loc.  Acts  Mo.  1885,  p.  59,  S  13,  es- 
tablishing a  court  of  probate  in  a  certain 
county,  and  declaring  that,  whenever  the  cir- 
cuit Judge  of  said  county  shall  be  disqualified 
from  trying  **any  cause,"  the  same  shall  be 
transferred,  the  term  "any  cause"  embraces 
any  civil  cause.  Logan  v.  Small,  43  Mo.  254, 
256. 

The  words  "any  case"  in  Rev.  St  S  806 
[U.  S.  Comp;  St  1901,  p.  663],  which  author- 
ized a  dedimus  potestatem  to  take  deposi- 
tions according  to  common  usage  to  be  issued 
in  any  case  in  which  It  is  necessary.  Includes 
criminal  as  well  as  civil  cases.  United  States 
V.  Cameron  (U.  S.)  15  Fed.  794. 

When  the  statute  says  "in  any  case,"  It 
Includes  the  only  two  classes  of  cases  we 
have,  namely,  civil  and  criminal,  and  doubt- 
less It  was  in  the  legislative  mind  that,  hav- 
ing used  the  words  "in  any  case,"  the  words 
"either  dvll  or  criminal,"  would  be  mere  sur- 
plusage. Litton  V.  Commonwealth  (Ya.)  44  S. 
E.  923,  927. 

"Any  case,"  as  used  In  Rev.  St  S  866  [U. 
S.  Comp.  St  1901,  p.  663],  providing  that  in 
any  case  where  It  is  necessary  to  prevent  a 
failure  or  delay  of  Justice,  any  of  the  courts 
of  the  United  States  may  Issue  a  dedimus 
potestatem  to  take  depositions,  means  "any 
case"  in  which  the  court  has  Jurisdiction  of 
the  proceedings  in  which  the  deposition  Is  de- 
sired; and  hence,  where  Chinese  persons,  al- 
leged to  be  unlawfully  in  this  country,  are 
being  examined  before  a  commissioner, 
whose  Jurisdiction  is  exclusive  under  Chinese 
Exclusion  Act  Sept  13,  1888,  c.  1015,  <  13, 
25  Stat  479  [U.  S.  Comp.  St  1001,  p.  1317], 
the  federal  court  has  no  authority  to  Issue  a 
dedimus  potestatem  for  the  taking  of  testi- 
mony. United  States  v.  Hom  Ring  (U.  S.) 
48  Fed.  635,  637. 

Any  eask. 

Rev.  St  §  3289  [U.  S.  Comp.  St  1001,  p. 
2132],  providing  that  all  distilled  spirits  found 
in  "any  cask"  containing  five  gallons  or  more 
without  having  thereon  the  mark  and  stamp 
required  by  law  shall  be  forfeited  to  the 
United  States,  does  not  apply  generally  to 
such  spirits  found  in  all  casks  whatever,  but 


refers  to  such  casks  and  In  such  quantities  ai 
by  other  sections  of  the  statute  are  required 
by  law  to  be  marked  and  stamped.  United 
States  Y.  Cask  of  Gin  (U.  S.)  3  Fed.  20,  21. 

Any  eanse  whateTer. 

In  a  contract  for  city  work,  providing 
that  if  the  contractor  desires  an  extension 
of  time  to  complete  his  contract  by  reason  of 
any  hindrance  or  delay  "from  any  cause 
whatever,"  he  shall  give  notice  of  the  cause 
of  detention  to  the  engineer,  to  be  reported 
to  the  council,  which  is  to  determine  the 
amount  of  time  that  may  compensate  for  the 
detention,  the  words  "any  cause"  must  be 
construed  to  refer  to  any  cause  other  than 
the  act  of  the  city;  otherwise,  the  city  might 
cause  the  contractor  such  delay  that  he  could 
not  complete  the  contract  within  say  30  days 
after  the  time  specified,  and  then  the  city 
might  allow  but  5  or  10  days  on  account  of 
It  which  would  be  an  unconscionable  result 
Hill  V.  City  of  Duluth,  58  N.  W.  992,  57 
Minn.  231. 

As  used  In  a  contract  for  shipment  of 
livestock  between  the  shipper  and  a  common 
carrier,  providing  that  the  carrier  should  not 
be  liable  for  loss  caused  by  "escapes  from 
any  cause  whatever,"  cannot  be  construed  lit- 
erally, so  as  to  exempt  the  carrier  from  all 
liability  whatever,  but  only  for  such  escapes 
in  which  the  negligence  of  the  carrier  is  not 
an  active  and  co-operative  cause.  Oxley  v. 
St  Louis,  K.  C.  &  N.  By.  Co.,  65  Mo.  62d, 
631. 

The  phrase  "any  cause  whatever,"  hi  a 
fire  policy  on  a  mill,  providing  that  the  stop- 
page of  the  mill  for  more  than  20  days  from 
any  cause  whatever  should  have  the  effect 
of  suspending  the  policy,  means  any  and  ev- 
ery cause  that  may  have  the  effect  of  stop- 
ping the  operation  of  the  mill,  even  though 
such  stoppage  were  for  the  purpose  of  mak- 
ing necessary  repairs.  Day  v.  Mill  Owners' 
Mut  Fire  Ins.  Co.,  29  N.  W.  443,  445,  70 
Iowa,  710. 

Any  oUlcl* 

"Any  child,"  as  used  4n  a  will  giving 
property  equally  to  testator's  children  living 
at  his  death,  for  life,  thereafter  to  tbelr 
children,  conditioned  that,  if  any  child  shall 
have  died  previous  to  his  death  leaving  chil- 
dren, the  share  of  such  child  should  go  to  the 
child's  children,  mean  any  child  of  every 
class  of  children  previously  named;  that  Is, 
any  of  the  testator's  own  children,  or  anjr  of 
the  children  of  his  children — that  is,  any  of 
his  grandchildren.  Douglas  v.  James,  28  Atl. 
319.  320,  66  Vt  21,  44  Am.  St,  Rep.  817. 

Any  claim. 

The  term  "any  claim  of  any  character," 
as  used  in  Ashland  city  charter,  declaring 
that  no  suit  of  any  kind  or  "any  claim  of 
any  character"  shall  be  brought  against  saii^ 
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citjp  bnt  the  claimant  shall  file  his  claim  with 
the  city  clerk,  should  not  be  construed  as 
limited  to. claims  arising  on  contracts,  but  in- 
cludes as  well  claims  arising  on  torts.  Koch 
V.  City  of  Ashland,  53  N.  W.  674,  83  Wis. 
361;  Van  Frachen  v.  City  of  Ft.  Howard,  60 
N.  W.  1062,  1063,  88  Wis.  570;  Mason  v;  City 
of  Ashland,  74  N.  W.  357,  358,  98  Wis.  540. 

"Any  legal  claim  to  real  property,"  as 
used  in  Judiciary  Act  1875,  S  8,  relating  to 
bringing  in  absent  defendants  by  substituted 
service  in  actions  to  enforce  any  legal  claim 
to  real  property,  is  employed  in  a  general 
and  comprehensiye  sense,  and  includes  an  ac- 
tion of  ejectment;  such  action  being  a  legal 
claim  to  realty.  Spencer  v.  Kansas  City 
Stockyards  Co.  (U.  S.)  56  Fed-  741.  745. 

Any  oontraot* 

The  term  "any  contract,**  In  a  statute 
glTlng  a  mechanic's  lien  to  any  person  who 
shall  do  or  perform  any  work  by  virtue  of 
"any  contract"  for  any  incorporated  com- 
pany, was  construed  not  to  be  limited  to  any- 
body's contract  with  the  company,  but  to  re- 
fer to  any  kind  of  contract,  whether  written 
or  verbal,  express  or  implied.  Richardson  v. 
Norfolk  &  W.  R.  Co.,  17  S.  B.  195-196,  37  W. 
Va.  641. 

"Any  contract,"  as  used  In  Code,  S  8078, 
providing  that  agricultural  laborers  shall 
have  a  lien  on  the  crop  grown  during  the  cur- 
rent year  for  labor  and  services  rendered  in 
cultivating  the  crop  under  any  contract  for 
such  labor  and  services,  includes  implied,  as 
well  as  express,  contracts.  Wilson  v.  Tay- 
lor, 8  South.  149,  89  Ala.  368. 

"Any  contract,"  as  used  in  the  mechan- 
ic's lien  law.  giving  a  Hen  for  labor  and  ma- 
terials by  virtue  of  "any  contract"  with  the 
owner  of  a  building,  is  sufficiently  compre- 
hensive to  include  special  contracts,  as  well- 
as  contracts  which  arise  by  Implication.  Mc- 
Murray  y.  Austin,  3  Cent  Law  J.  158,  159; 
McMurray  y.  Brown,  91  U.  S.  257,  23  L.  Ed. 
321. 

"Any  contract,"  as  used  in  Revision  1860, 
§  1846,  providing  that  all  contractors,  me- 
chanics, laborers,  etc.,  engaged  in  the  con- 
struction of  any  railroad  or  other  work  of 
internal  improvement,  or  for  repairing  the 
same,  under  or  by  virtue  of  any  contract 
with  the  owner  or  proprietor  thereof,  or  his 
agent,  etc..  Includes  the  contracts  of  laborers 
working  for  day  wages.  Mornan  y.  Carroll, 
35  Iowa,  22,  26. 

The  words,  "any  contract  for  the  sale  of 
real  estate,"  as  used  in  the  statute  of  frauds, 
includes  every  agreement  by  which  one  prom- 
ises to  alienate  an  existing  interest  in  laud, 
upon  a  consideration  either  good  or  valuable, 
so  that  a  contract  to  convey  land  in  con- 
sideration of  labor  or  services  to  be  rendered 
is  within  the  statute.  Sprague  y.  Haines,  68 
Tex.  215,  216,  4  S.  W.  371, 


Any  corporation  or  body  oorporato* 

Rev.  St  Tex.  art  1198,  providing  that 
suits  against  any  private  corporation  may  be 
commenced  in  any  county  in  which  the  cause 
of  action  arose,  or  In  which  the  corporation 
has  an  agent  includes  both  domestic  and  for- 
eign corporations.  Angerhoefer  v.  Brad- 
street  Co.  (U.  8.)  22  Fed.  305,  307. 

"Any  religious  corporation,"  as  used  In 
Laws  1892,  c.  399,  exempting  from  pei*sonal 
tax  property  devised  or  bequeathed  to  any 
religious  corporation,  does  not  Include  a  for- 
eign religious  corporation.  In  re  Balleis*  Es- 
tate, 38  N.  B.  1007.  1008,  144  N.  Y.  132. 

Within  Const  art  9,  §  7,  providing  that 
the  assent  of  two-thirds  of  the  members  of  • 
the  Legislature  shall  be  required  to  every 
bill  creating,  altering,  or  renewing  any  body 
politic  or  corporate,  "any"  means  "all";  its 
term  being  comprehensive,  explicit  and  un- 
ambiguous, so  as  to  extend  to  public,  as  well 
as  private,  corporations.  Purdy  v.  People 
(N.  Y.)  4  Hill,  884,  894. 

Any  county. 

Act  March  19,  1857  (Laws  1857,  p.  244), 
created  the  county  of  Union,  and  declared 
that  it  "shall  have  and  enjoy  all  the  juris- 
diction, powers,  rights,  privileges,  liberties, 
and  immunities  which  any  other  county  in 
the  state  doth  or  may  enjoy."  Held,  that  the 
purpose  of  this  declaration  is  that  this  coun- 
ty shall  be  politically  equal  with  the  other 
counties  in  the  state.  The  word  "any"  has 
several  meanings,  according  to  the  subject 
which  it  qualifies.  In  synonyms  it  is  dis- 
tinguished from  "some."  Thus  it  is  said 
"some"  applies  to  one  particular  part,  in  dis- 
tinction from  the  rest  while  "any"  applies 
to  every  individual  part,  without  distinction. 
The  former  is  altogether  restrictive  in  its 
sense,  while  the  latter  is  altogether  universal 
and  indefinite.  Crabb,  Eng.  Synonyms. 
This  is  more  noticeable  when  it  is  joined 
with  another  word,  as  "anything,"  "any- 
wise." Webster  says,  although  the  word 
"any"  Is  formed  from  "one,"  it  often  refers 
to  many.  State  v.  Freeholders  of  Union 
County,  11  Atl.  143,  144,  50  N.  J.  Law  (21 
Vroom)  9. 

"Any  county."  as  used  in  Wag.  St  p.  408, 
§  7,  declaring  that  in  all  actions  brought 
by  or  against  any  county,  inhabitants  of  the 
county  so  suing  or  sued  may  be  jurors  or  wit- 
nesses, if  otherwise  competent  not  only 
means  "counties"  in  the  usual  sense  of  the 
word,  but  the  city  of  St.  Louis,  not  being 
purely  a  municipal  corporation,  but  having 
attributes  of  a  county,  is  within  the  statute. 
O'Brien  v.  Vulcan  Iron  Works,  7  Mo.  App. 
257,  259. 

Any  oonrt. 

"Any  court"  as  used  in  Act  July  13, 
1866,  §  19,  providing  that  no  suit  shall  be 
maintained  in  any  court  for  the  recovery  of 
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any  tax  alleged  to  have  been  erroneously  or 
illegally  assessed  or  collected,  until  appeal 
shall  have  been  duly  made  to  the  Commis- 
sioner of  Internal  Revenue,  should  be  con- 
strued in  their  ordinary  sense,  and  include 
state  courts,  as  well  as  federal  courts.  The 
Collector  V.  Hubbard,  79  U.  S.  (12  Wall.)  1, 
14.  20  L.  Ed.  272. 

Rev.  St  §  3224  [U.  S.  Comp.  St  1901,  p. 
2088],  provides  that  no  suit  for  the  purpose 
of  restraining  the  assessment  or  collection  of 
any  tax  shall  be  maintained  in  any  court 
Held  that,  taken  literally,  the  phrase  "in  any 
court'*  would  prohibit  such  a  proceeding  as 
that  described  from  being  maintained  in  any 
of  the  state  courts,  as  well  as  federal,  but 
» that,  inasmuch  as  Congress  has  no  control 
over  state  courts  in  respect  to  state  taxes, 
and  as  it  was  not  to  be  presumed  that  Con- 
gress intended  to  reach  beyond  where  its 
power  extended,  but  to  the  contrary,  the 
broad  or  literal  construction  could  not  pre- 
vail, but  that  the  term  "in  any  court"  must 
be  construed  to  mean  in  any  federal  court 
Wells  V.  Central  Vermont  R.  Co.  (U.  8.)  29 
Fea  Cas.  643,  644. 

In  a  statute  providing  that  every  person 
who  shall.  In  the  presence  of  any  court,  ei- 
ther by  words  or  actions  behave  contemptu- 
ously or  disorderly,  may  be  punished,  etc., 
the  term  "any  court"  includes  the  court  of 
common  pleas,  though  it  was  created  after 
the  passage  of  the  statute.  Middlebrook  v. 
State,  43  Conn.  257,  267,  21  Am.  Rep.  650. 

"Any  court,"  as  used  in  Act  Cong.  July 
13,  18GG,  providing  that  no  deed  or  other  in- 
strument shall  be  used  in  evidence  in  any 
court,  unless  stamped,  is  used  in  its  broadest 
and  fullest  form,  without  qualification  or  ex- 
ception, and  is  not  limited  to  the  federal 
courts.  Chartiers  &  R.  Turnpike  Co.  v.  Mc- 
Namara,  72  Pa.  (22  P.  F.  Smith)  278,  281,  13 
Am.  Dec.  673. 

The  term  "any  court,"  in  2  Tayl.  St  p. 
1610,  §  123,  In  reference  to  deeds  executed 
at  Judicial  sales  in  pursuance  of  any  Judg- 
ment order,  or  decree  of  any  court,  includes 
the  county  court  when  acting  as  a  court  of 
probate.     Chase  v.  Whiting,  30  Wis.  544,  545. 

Rev.  St.  §  4284  [U.  S.  Comp.  St  1901,  p. 
2943],  authorizing  freighters  and  owners  of 
property  to  take  appropriate  proceedings  in 
"any  court"  for  the  purpose  of  apportioning 
the  sum  for  which  the  owner  of  the  vessel 
may  be  liable  among  parties  for  loss  to  goods 
shipped  in  the  vessel,  will  be  construed  to 
mean  "any  court  of  competent  Jurisdiction." 
Bx  parte  Phenix  Ins.  Co.,  7  Sup.  Ct  25,  31, 
118  U.  S.  610,  30  L.  Ed.  274. 

The  term  "any  court"  within  the  mean- 
ing of  Act  1881,  providing  that  whenever 
the  property,  rights,  powers,  immimities, 
privileges,  and  franchises  of  any  turnpike, 
bridge,  plank  road,  gas,  and  water  corpora- 
tion shall  be  sold  under  any  process  or  decree 


of  any  court  of  the  state,  the  purchaser  shall 
be  a  body  politic  and  corporate,  cannot  be 
construed  to  include  every  court  because  that 
would  give  the  power  to  Justice  courts  and 
courts  of  common  pleas.  A  narrower  mean- 
ing must  be  attributed  to  the  enactment  by 
restricting  its  operation  to  such  process  or 
decree  and  such  proceedings  as  would  at  the 
time  of  the  passage  of  the  act  vest  a  title  to 
franchises  in  the  purchaser,  which  view  ex- 
cludes the  power  of  the  circuit  court  over 
the  subject  State  v.  Turnpike  Co.,  46  Atl. 
569,  570,  65  N.  J.  Law,  73. 

Acts  1886,  c.  496,  conferring  "on  any 
court  of  record"  power  to  issue  writs  of  man- 
damus against  the  board  of  excise,  etc, 
means  any  court  having  power  to  issue  the 
writ,  and  not  a  court  of  record  possessing  no 
authority  whatever  in  such  proceeding 
People  V.  Board  of  Excise,  3  N.  Y.  St  Rep. 
253,  255. 

2  Gav.  &  H.  St  p.  329,  S  777,  providing 
that  "any  court  of  record"  may  suspend  an 
attorney  from  practicing  therein  for  any  of 
certain  specified .  cases,  means  any  court  of 
record  having  Jurisdiction,  and  does  not  in- 
clude a  court  whose  Jurisdiction  is  limited  to 
the  trial  of  criminal  actions  alone.  Mattler 
V.  Schaffner,  53  Ind.  245,  246. 

Rev.  St  §  2103,  declaring  that  such  suit 
as  is  provided  for  by  said  section  may  be 
brought  In  "any  court  of  the  United  States," 
means  any  court  of  the  United  States  within 
the  territorial  Jurisdiction  of  which  a  de- 
fendant may  be  an  inhabitant.  United 
States  V.  Crawford  (U.  S.)  47  Fed.  561,  5G5. 

Any  oreditor. 

Under  the  provisions  of  the  bankrupt  act 
that  any  creditor  of  such  bankrupt  may  at- 
tend his  examination,  the  words  "any  cred- 
itor" include  all  creditors,  as  well  those  who 
have  not,  as  those  who  have,  come  in  under 
the  commission.  Livermore  v.  Swasey,  T 
Mass.  213,  227. 

In  Bankr.  Act  1841,  S  6,  providing  as  to 
any  creditor  or  creditors  who  shall  claim  any 
debt  or  demand,  the  words  "any  creditor" 
mean  any  creditor  of  the  bankrupt  whose 
debts  constitute  present  subsisting  claims  oo 
the  bankrupt's  estate,  and  cannot  be  con- 
strued as  referring  exclusively  to  such  cred- 
itors as  come  in  and  prove  their  debts  under 
the  bankruptcy.  Ex  parte  City  Bank  of  New 
Orleans,  44  U.  S.  (3  How.)  292,  293,  11  L. 
Ed.  603. 

Bankr.  Act  1867,  authorizing  "any  cred 
Itor"  to  apply  for  an  order  to  examine  a  bank- 
rupt, construed  to  only  mean  a  creditor  who 
has  proved  his  clainL  In  re  Ray  (U.  S.)  20 
Fed.  Gas.  322,  323. 

Any  oriminal  oase* 

The  fifth  amendment  to  the  United 
States  Constitution,  declaring  that  no  person 
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shall  be  compelled  to  be  a  witness  against 
himself  "In  any  criminal  case,"  means  that 
no  one  shall  in  any  criminal  proceeding  be 
compelled  to  give  testimony  damaging  to 
himself  In  a  criminal  case,  and  Is  not  limited 
to  cases  against  the  witness  himself.  Goun- 
selman  v.  Hitchcock,  12  Sup.  Ct  195,  198, 
142  U.  S.  547,  35  L.  Ed.  1110. 

Any  crime  or  offense. 

Laws  1877,  p.  179,  providing  that,  when 
"any  crime  or  offense"  shall  have  been  com- 
mitted In  respect  to  any  portion  of  a  railroad 
train,  an  indictment  may  be  found  in  any 
county  through  which  the  train  passed  in  the 
course  of  its  trip,  means  any  crime  or  offense 
already  known  to  the  law.  People  v.  Dow- 
Ung.  84  N.  Y.  478,  487. 

Any  damages. 

"Any,"  as  used  In  a  constitutional  provis- 
ion for  compensation  "for  any  damage  done 
to  lands  or  property,"  in  condemnation  pro- 
ceedings, means  all  or  every  damage  so  done. 
Monongahela  Nav.  Co.  v.  Goon,  6  Pa.  (6  Ban) 
879,  383,  47  Am.  Dec.  474. 

The  charter  of  a  bridge  company,  requir- 
ing the  payment  of  damages,  "If  any,"  by 
reason  of  the  erection  of  the  bridge,  means 
all  damages,  including  consequential  dam- 
ages. Buckwalter  v.  Black  Bock  Bridge  Co., 
38  Pa.  (2  Wright)  281,  287. 

Where  the  contract  between  a  shipper 
of  cattie  and  the  carrier  recited  that  "we 
take  upon  ourselves  the  risk  of  all  and  any 
damages  that  may  happen  to  our  cattle,  and 
will  not  call  upon  said  railroad  company  for 
any  damages  whatsoever,"  the  phrase  "for 
any  damages  whatsoever"  should  not  be  con- 
strued to  mean  cases  where  the  damage  has 
arisen  from  gross  negligence  of  the  carrier 
or  want  of  ordinary  care.  Sager  v.  Ports- 
mouth, S.  &  P.  &  E.  R.  Co.,  31  Me.  228,  238, 
1  Am.  Rep.  659. 

Any  debt  or  indebtedness. 

"Any  indebtedness,"  as  used  in  a  mort- 
gage reciting  that  the  grant  was  intended  as 
collateral  security  for  the  payment  of  any  in- 
debtedness, referred  to  contemplated,  as  well 
as  to  existing,  debts,  and  the  intention  of  the 
parties  may  be  shown  aliunde,  without  in- 
fringing the  rule  which  excludes  parol  evi- 
dence to  extend  or  change  the  meaning  of 
written  Instruments.  Simons  v.  First  Nat 
Bank.  93  N.  Y.  269.  272. 

Any  debtor. 

The  use  of  the  word  "any''  in  a  statute 
providing  that  "any  debtor,  having  become 
insolvent  or  against  whom  attachment  pro- 
ceedings have  been  Instituted,"  etc.,  may 
make  an  assignment.  Is  broad  enough  to  in- 
clude debtors  nonresident  of  the  state,  and 
will '  not  be  limited  to  those  who  are  resi- 


dents only.    Rollins  v.  Rice,  62  N.  W.  325. 
326,  60  Minn.  35& 

As  used  In  the  bankrupt  law,  the  term 
"any  debtor"  includes  any  one  who  is  capable 
of  contracting  a  debt  and  who  has  done  so. 
Kinney  v.  Sharvey,  50  N.  W.  1026,  48  llinn. 
93. 

Any  defendant. 

The  phrase  "any  defendant,"  as  used  tn 

Laws   1853,   c.   511,   as   amended   by    Laws 

1863,  c.  212,  in  relation  to  substituted  serv- 

j  ice,  and  providing  for  service  on  any  defend- 

'  ant.  Indicates  an  intention  to  include  infants 

'  within  the  provisions  of  the  statute.     Stetn- 

hardt  v.  Baker,  46  N.  Y.  Supp.  707,  769,  20 

Misc.  Rep.  470. 

Rev.  St.  §  639,  subsec.  3,  as  amended  by 
Act  1887,  §  2,  giving  the  right  to  remove  a 
suit  under  certain  circumstances  to  "any 
defendant,"  cannot  be  construed  to  mean  all 
the  defendants,  and  so  will  be  denied  to  any 
unless  all  have  such  citizenship  as  is  requir- 
ed.    Fisk  V.  Henarie  (U.  S.)  32  Fed.  417,  422. 

Any  defect* 

"Any  defect,"  as  used  in  Judiciary  Act, 
c.  16,  §  4,  providing  that  the  court  may  at  any 
time  permit  either  of  the  parties  to  amend 
"any  defect"  in  the  process  or  pleadings,  is 
broad  enough  to  include  substantial,  as  well 
as  merely  formal,  defects.  Wilson  v.  New 
York,  N.  H.  &  H.  R,  Ck).,  29  Ati.  300.  18  R. 
L598. 

Any  defloienoy. 

"Any  deficiency,"  as  used  in  a  bond  in 
which  defendants  guarantied  the  payment  Of 
an  amount  secured  by  a  mortgage  or  any  de- 
ficiency, covered  the  whole  amount  due  on 
the  mortgage,  where  the  mortgaged  premises 
were  sold  under  foreclosure  to  satisfy  a  prior 
mortgage.  Crouse  v.  Owens,  3  N.  Y.  Supp. 
863,  864,  49  Hun,  610. 

Any  eleotion  or  eleotlon  law. 

Const,  art.  8,  declaring  that  any  person 
who,  while  a  candidate  for  ofl3ce,  shall  be 
guilty  of  bribery,  fraud,  or  willful  violation 
of  "any  election  law,"  etc.,  includes  any  law 
relating  to  elections,  and  Includes  a  statute 
which  punishes  bribery  or  fraud  in  an  elec- 
tion ofllcer,  as  well  as  the  statute  which  pre- 
scribes the  hours  when  the  polls  shall  open 
and  close  on  election  day.  Leonard  v.  Com- 
monwealth, 4  Ati.  220,  224.  112  Pa.  607. 

The  term  "any  election,"  in  Code,  §  4289, 
prohibiting  illegal  voting  at  any  election  held 
in  the  state  of  Alabama,  includes  a  local  elec- 
tion held  under  statutory  provisions  to  ascer- 
tain the  sense  of  the  people  on  the  subject 
of  prohibiting  the  sale  of  intoxicating  liq- 
uors. Gandy  v.  State,  2  South.  465,  82  Ala. 
61. 
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The  term  "any  election,"  In  the  statute 
making  it  criminal  to  bet  on  any  duel  or  the 
result  of  any  election,  etc.,  includes  all  elec- 
tions held  in  the  state.  Sharkey  y.  State,  33 
Miss.  353,  354. 

Any  error  or  trresrvlarlty. 

Laws  1876,  c.  34,  §  145,  requiring  a  coun- 
ty to  refund  the  purchase  money  of  lands  sold 
for  taxes,  where  the  title  shall  fail  on  ac- 
count of  error  or  Irregularity,  "includes  not 
merely  irregularity  in  the  tax  proceedings, 
but  also  Jurisdictional  defects,  such  as  that 
the  lands  are  not  subject  to  taxation." 
School  District  No.  15  t.  Allen  County 
Com'rs,  22  Kan.  568,  570. 

Any  estate. 

In  Clay's  Dig.  S  8,  providing  that,  when 
any  estate  attached  shall  be  shown  by  cer- 
tain evidence  to  be  likely  to  waste  or  to  be 
destroyed  by  keeping.  It  may  be  ordered  to 
be  sold,  the  words  "any  estate"  are  to  be 
construed  as  comprehending  **all  property  up- 
on which  a  levy  may  be  made."  Millard's 
Adm'rs  v.  Hall,  24  Ala.  209,  229. 

The  words  "any  estate  or  Interest,"  in  a 
statute,  means  either  a  legal  or  equitable  es- 
tate or  interest.  Bernards  Tp.  v.  Warren 
Tp,.  15  N.  J.  Law  (3  J.  S.  Green)  447,  454 
(citing  Rex  v.  Geddington,  2  Bam.  &  C.  129). 

Insolvent  Act  1853,  §  19,  providing  that, 
if  any  creditor  shall  present  a  claim  against 
"any  estate  in  settlement"  under  the  provi- 
sions of  this  act.  It  shall  be  the  duty  of  the 
commissioners,  etc.,  will  be  construed  "to  in- 
clude estates  in  settlement  at  the  time  of  the 
passage  of  the  act,  as  well  as  future  ones." 
Appeal  of  Mechanics'  &  Farmers'  Bank,  31 
Conn.  63,  68. 

Any  OTidenoe* 

As  used  in  the  rule  that  a  case  will  not  be 
taken  from  the  Jury,  and  a  verdict  directed 
for  defendant,  if  there  is  any  evidence  of  the 
allegations  of  the  complaint,  the  words  "any 
evidence"  are  not  used  in  their  strictest 
sense;  but,  while  there  may  be  some  evi- 
dence tending  to  establish  an  Issue,  yet,  If 
its  probative  effect  Is  so  small  that  it  only 
raises  a  surmise  or  suspicion,  in  legal  con- 
templation it  falls  short  of  being  any  evi- 
dence, and  it  Is  the  duty  of  the  court  to  de- 
cide the  issue.  In  other  words,  if  the  evi- 
dence is  not  of  sufficient  directness  and  force 
to  form  the  basis  of  a  reasonable  conclusion, 
the  court  should  decide  the  issue;  but,  if 
there  is  sufficient  evidence  to  lead  a  reason- 
able mind  to  a  conclusion,  it  is  for  the  Jury. 
Joske  V.  Irvine.  44  S.  W.  1059,  1063,  91  Tex. 
574;  Cahill  v.  Benson,  46  S.  W.  888,  891,  19 
Tex.  Civ.  App.  30. 

By  "any  evidence"  is  meant,  In  legal 
contemplation,  evidence  of  such  probative 
force  as  to  create  more  than  a  mere  surmise 
or  suspicion  of  the  existence  of  the   fact 


sought  to  be  established.  Where  there  is 
any  evidence  adduced  to  establish  a  fact,  tLe 
court  is  not  authorized  to  determine  its 
weight,  but  it  must  be  submitted  to  the  Jury 
for  consideration.  Where,  however,  the  pro- 
bative force  of  the  evidence  is  so  weak  that 
it  only  raises  a  mere  surmise  or  suspicion  of 
the  existence  of  the  fact  sought  to  be  estab- 
lished, or  of  such  a  character  that  there  is 
no  room  for  ordinary  minds  to  differ  as  to  the 
conclusion  to  be  drawn  from  it,  the  court  is 
authorized  to  take  the  question  from  the  Jury 
and  direct  the  proper  verdict  Berry  v.  Os- 
born  (Tex.)  52  S.  W.  623,  624. 

The  terms  "some  evidence,"  "any  evi- 
dence," "any  evidence  whatever,"  and  "any 
evidence  at  all,"  as  used  in  opinions  holding 
that  the  court  must  submit  a  case  to  the  Jury 
whenever  there  is  "some  evidence,"  "any 
evidence,"  "any  evidence  at  all,"  and  "any 
evidence  whatever,"  pertinent  to  the  Issue, 
must  be  construed  to  mean  evidence  legally 
sufficient  to  warrant  a  verdict  The  legal 
sufficiency  of  evidence  in  that  sense  is  a  ques- 
tion of  law  which  the  court  must  decide,  no 
matter  when  or  how  it  arises,  and  hence, 
where  the  evidence  in  an  action  for  injuries 
from  negligence  would  not  warrant  a  verdict 
on  any  view  that  could  be  taken  of  the  facts 
which  the  evidence  could  be  said  to  tend  to 
establish,  the  question  of  negligence  was  one 
of  law  for  the  court  to  decide,  and  not  for  the 
jury.  Catlett  v.  St  Louis,  I.  M.  &  S.  Ry. 
Co.,  21  S.  W.  1062,  1063,  57  Ark.  461,  38  Am. 
St  Rep.  254. 

The  rule  requiring  a  question  of  negli- 
gence to  be  passed  upon  by  the  Jury,  if  there 
is  "any  evidence"  in  the  case,  does  not  mean 
a  mere  scintilla,  but  such  as,  taken  alone, 
would  Justify  the  Jury  in  inferring  the  fact 
Citizens*  Pass.  Ry.  Co.  of  Pittsburgh  v.  Foi- 
ley,  107  Pa.  537,  539. 

Any  form. 

A  by-law  of  a  bank  declared  that  no 
transfer  of  stock  shall  be  allowed  or  valid  so 
long  as  the  holder  is  in  arrears  to  the  bank 
or  "in  any  form  indebted"  to  it.  Wag.  St  § 
16.  p.  292,  provided  that  no  shares  shall  be 
transferred  until  all  previous  calls  thereon 
shall  have  been  fully  paid  In.  Section  53, 
p.  611,  provided  that,  when  any  shares  of 
bank  stock  should  be  sold,  the  officer  should 
execute  a  bill  of  sale  to  the  purchaser,  and 
leave  with  the  cashier  a  copy  of  the  execu- 
tion and  his  return  thereon,  and  the  pur 
chaser  should  thereupon  be  entitled  to  all  div- 
idends and  stock,  and  to  the  same  privileges 
as  a  member  of  such  corporation  as  such 
debtor  was  entitled  to.  Held,  that  the  phrase 
"in  any  form  indebted"  refers  to  indebted- 
ness outside  of  the  stock  subscription.  Kaho 
T.  Bank  of  St  Joseph,  70  Mo.  262,  268. 

In  a  prosecution  under  Gen.  St  c  47, 
art.  1,  §  1,  as  amended  by  Act  March  25, 
1866,  inflicting  a  penalty  on  any  one  who  for 
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compensation  sets  up  or  conducts  a  game  of 
cards,  whereby  money  or  other  thing  may  be 
won  or  lost,  the  addition  of  the  words  **ln 
any  form  whatever,"  a'fter  the  word  "com- 
pensation,'* In  an  Instruction,  is  not  error; 
the  words  'In  any  form  whatever"  being  em- 
braced by  the  word  "compensation"  in  the 
sense  in  which  It  is  used  in  the  statute. 
Harper  y.  Commonwealth,  19  S.  W.  737,  93 
Ky.  290.  ' 

Any  future  extensions  or  branohes. 

A  contract  between  two  connecting  rail- 
road corporatibns  for  a  division  of  freights 
and  fares  over  their  roads,  or  "any  future  ex- 
tensions or  branches"  of  the  same,  will  not 
be  construed,  in  the  general  sense  of  the 
word  "any,"  to  apply  to  extensions  then  un- 
authorized, where  there  are  existing  powers 
at  the  time  of  the  contract  to  build  other  ex- 
tensions or  branches.  Morris  &  E.  R.  Co.  v. 
Sussex  R.  Co.,  20  N.  J.  Eq.  (5  0.  E.  Green) 
542,  557. 

Any  game. 

Rev.  St  §  1580,  prohibiting  horse  racing, 
cards,  or  games  of  "any"  kind  on  Sunday, 
includes  the  game  of  baseball,  and  the  gen- 
eral rule  in  the  construction  of  statutes,  that 
where  particular  words  are  followed  by  gen- 
eral, as  if,  under  the  enumeration  of  classes 
of  persons  or  things,  there  is  added  "and  all 
others,"  the  general  words  are  restricted  in 
meaning  to  objects  of  the  like  kind  with 
those  specified,  has  no  application.  State  v* 
Williams,  35  Mo.  App.  541,  548. 

Any  soods  or  chattels. 

As  the  words  "any  goods  or  chattels" 
are  used  in  Laws  1790  (2  Smith's  Laws,  p. 
531),  which  declares  that  if  any  person  shall 
feloniously  steal,  take,  and  carry  away  "any 
goods  or  chattels,"  etc.,  he  shall  be  deemed 
guilty  of  petit  larceny,  etc.,  means  such  goods 
or  chattels  as  had  been  before  esteemed  sub- 
jects of  larceny;  hence,  would  not  include  a 
dog,  as  he  is  not  a  subject  of  larceny.  Find- 
lay  V.  Bear  (Pa.)  8  Serg.  &  B.  571. 

Any  house. 

"Any  house,"  as  used  In  Code,  f  1062, 
which  makes  it  a  misdemeanor  to  unlawful- 
ly and  willfully  "deface,  damage,  or  injure 
any  house,"  etc.,  does  not  ordinarily  include 
damaging,  defacing,  or  injuring  one's  own 
bouse  or  property;  but  it  does  include  de- 
facing, damaging,  or  injuring  a  house  which 
is  legally  in  the  possession  of  another,  al- 
though the  party  who  commits  the  offense 
may  have  a  better  title  thereto.  State  v. 
Howell,  12  S.  E.  569,  570,  107  N.  C.  835. 

The  words  "any  house,"  as  used  In  Gen. 
St  c.  29,  art  7,  which  provides  that  "if  any 
person  shall  willfully  bum  a  powder  house, 
warehouse,  storehouse,  stable,  bam,  or  any 
house  or  place  where  wheat,  com,  or  other 
grain,  fodder,  hemp,  wood,  fruit,  ice,  hay,  or 


straw  la  usually  kept,  or  'any  house'  what- 
ever, •  •  •  shall  be  confined  in  the  peni- 
tentiary," includes  a  church.  McDonald  v. 
Commonwealth,  4  S.  W.  687,  86  Ky.  10,  9 
Ky.  Law  Rep.  230. 

Any  interest  in  or  eonoemins  land. 

"Any  interest  in  land,"  as  used  in  Rev. 
St  1843,  c.  28,  §  16,  providing  that  any  con- 
tracts, etc.,  relating  to  "any  interest  in  land," 
etc.,  must  be  in  writing,  includes  an  agree- 
ment to  lease  land  for  two  years  at  a  rent 
equal  to  the  full  rental  value  of  the  premises, 
the  occupation  to  commence  at  a  future  day. 
Stackberger  v.  Mosteller,  4  Ind.  461,  462. 

The  statute  of  frauds  provides  that  any 
contract  for  the  sale  of  lands,  or  any  "inter 
est  in  or  concerning"  them,  shall  be  in  writ- 
ing, etc.  A.  contracted  to  purchase  from  B. 
a  tract  of  land  at  a  stipulated  price,  and  gave 
his  written  obligation  to  that  effect  After- 
wards C.  by  parol  agreed  to  purchase  A.'s 
interest  in  the  contract,  and  A.,  by  indorse- 
ment on  his  obligation,  directed  B.  to  convey 
to  C.  Held,  that  the  wdrds  "any  interest  in 
or  concerning"  should  be  construed  to  In- 
clude the  contract  between  A.  and  C.  Slmms 
V.  Killian,  84  N.  C.  252,  253. 

"Any  interest  in  or  concerning  them,"  as 
used  in  the  statute  of  frauds,  means  "con- 
cerning the  sale  of  lands  or  any  interest 
therein,  which  includes  the  various  tenures 
by  which  lands  may  be  holden,"  and  cannot 
be  construed  to  include  contracts  respecting 
labor  on  lands.  A  contract  to  cut  down  and 
clear  away  trees  on  a  farm  is  not  a  contract 
concerning  lands.  Forbes  v.  Hamilton  (Vt) 
2  Tyler,  356,  357. 

The  phrase  "any  interest  in  or  concern- 
ing them,"  as  used  in  the  statute  of  frauds, 
providing  that  contracts  for  the  sale  of  lands, 
or  "any  interest  in  or  concerning  them," 
should  be  in  writing,  etc.,  does  not  include  a 
parol  submission  and  award  that  a  certain 
party  should  pay  to  another  a  sum  of  money 
as  a  compensation  for  the  future  use  of  the 
latter's  private  road.  A  right  of  way  is  not 
an  Interest  in  land  within  the  meaning  of  the 
statute.  Mitchell  v.  Bush  (N.  Y.)  7  Cow.  185^ 
186.  It  does  not  include  a  contract  to  sell  this 
mere  improvements  made  on  lands.  Im- 
provements upon  land  distinct  from  the  title 
or  possession  are  not  an  interest  in  land 
within  the  meaning  of  the  statute.  They  are 
only  another  name  for  the  work  and  labor 
bestowed  dn  the  land.  Lower  v.  Winters, 
(N.  Y.)  7  Cow.  2G3.  264.  It  does  not  Include 
"a  parol  contract  to  pay  for  work  to  be  done 
on  land,  or  what  has  been  done  at  the  in- 
stance and  request  of  the  promisor.  The  stat- 
ute could  have  had  in  view  to  avoid  such 
agreements  in  relation  to  lands  as  rested  in 
parol  only  where  some  interest  was  to  be  ac- 
quired in  the  land  itself,  and  not  such  as 
were  collateral,  and  by  which  any  kind  of  in- 
terest was  to  be  gained  by  the  agreement  in 
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the  laud.'*    Frear  y.  Hardenbergh  (N.  Y.)  5 
Johns.  272,  275,  4  Am.  Dec  356. 

It  does  not  include  an  agreement  to  re- 
move a  fence,  so  as  to  open  a  certain  road  to 
its  original  width.  Storms  y.  Snyder  (N.  Y.) 
10  Johns.  109,  110. 

Any  iiui&ranoe  company. 

ReY.  St.  §  1977,  providing  that  "any  in- 
surance company  shall  be  bound  by  the  con- 
tract of  its  agent/'  includes  mutual  as  well 
as  stock  corporations.  Zell  v.  Herman  Farm- 
ers' Mut  Ina  Co.,  44  N.  W.  828,  830,  75 
Wis.  521. 

Act  Oct  24,  1887,  providing  that  any  per- 
son who  solicits  in  behalf  of  any  insurance 
company  shall  be  deemed  an  agent  thereof, 
applies  only  to  agents  of  incorporated  com- 
panies, and  not  to.  those  of  unincorporated 
companies,  though  the  expression  of  itself 
might  be  construed  to  include  both.  Fort  v. 
State,  18  a  E.  14,  15,  92  Ga.  8,  23  U  R.  A. 
86. 

Any  intoadoatins  beTeragre  or  liquor. 

"Any  intoxicating  beverage"  necessarily 
Includes  spirituous,  vinous,  and  malt  liquors 
of  all  kinds.  Rush  v.  Commonwealth  (Ky.) 
47  S.  W.  586,  587. 

The  word  "any,"  as  defined  by  the  Cen- 
tury Dictionary,  means  '*to  imply  unlimited 
choice  as  to  the  particular  unit,  number,  or 
quantity,  and  hence,  subordinately  as  to 
quality,  whichever,  of  whatever  quantity  or 
kind";  and  the  word  as  used  in  Act  Cong. 
March  1,  1895,  c.  145  (28  Stat.  697)  prohibiUng 
the  manufacture  or  sale  within  the  Indian 
Territory  of  "any  vinous,  malt  or  fermented 
liquors,  or  any  other  intoxicating  drinks  of 
any  kind  whatsoever,"  includes  all  of  the 
liquors  mentioned  in  quality  and  kind,  as 
well  as  quantity,  and  a  malt  liquor  sold  un- 
der the  name  of  "Rochester  Tonic"  whether 
Intoxicating  or  not,  is  within  the  provisions 
of  such  act.  United  States  y.  Cohn,  52  S. 
W.  38,  45,  2  Ind.  T.  474. 

Any  Judge  or  Justice. 

The  statute  authorizing  "any  judge**  In 
any  other  state  to  take  depositions  includes 
"an  assistant  Judge"  of  a  county  court  of 
another  state.  City  Bank  v.  Young,  43  N.  H. 
457,  460. 

Code,  §S  4077,  4078,  providing  that  a 
landlord  may  go  before  "any"  justice  of  the 
peace  to  procure  a  warrant  to  dispossess  a 
tenant,  includes  all  the  justices  in  the  state, 
so  that  a  justice  of  one  county  may  admin- 
ister the  oath  and  issue  the  warrant  to  dis- 
possess a  tenant  holding  over  in  another. 
Du  Bignon  v.  Tufts,  66  Ga.  50,  61. 

Act  Feb.  18,  1848,  providing  that  an  ap- 
plication for  the  imprisonment  for  debt  of 
fraudulent  debtors  may  be  made  to  "any 
judge  of  a  court  of  record"  In  any  county  in 


which  the  judgment  on  which  tOe  complaint 
is  grounded  is  docketed  and  in  which  the  de- 
fendant resides,  means  any  judge  of  a  court  of 
record,  commonly  called  "judge,"  and  known 
and  spoken  of  as  a  judge  of  a  court  of  rec- 
ord, such  being  the  common  and  ordinary  nse 
of  the  word  "judge,"  and  does  not  include  the 
recorder  of  the  city  of  New  York,  who  has 
the  power  of  a  judge  of  the  court  of  general 
sessions  and  is  in  fact  a  judge  thereof  for  he 
is  not  commonly  called  or  known  and  spoken 
of  as  a  judge  of  such  court,  not  even  when 
actually  holding  the  court  of  general  sessions. 
People  Y.  Goodwin  (N.  Y.)  50  Barb.  562.  506. 

Any  Judgement. 

"Any  judgment,"  as  nsed  in  Gen.  St  \ 
85,  giving  an  attorney  lien  on  any  judgment 
obtained  by  him  and  belonging  to  his  client, 
is  employed  in  a  latltudinous  sense,  and  em- 
braces all  kinds  of  judgments,  regardless  of 
the  subject-matter  to  which  they  relate.  Fill- 
more V.  Wells,  15  Pac.  343,  347,  10  Colo.  228, 
3  Am.  St  Rep.  567. 

An  act  authorizing  writs  of  error  to  re- 
view "any  judgment"  in  favor  of  a  defend- 
ant tried  for  a  criminal  offense  does  not  ap- 
ply to  judgment  rendered  before  the  act  was 
passed.  People  y.  Carnal,  6  N.  Y.  (2  Seld.) 
463. 

"Any  judgment,**  as  used  in  Gen.  8L 
tit  19,  c.  5,  §  15,  providing  that,  in  civil  ac- 
tions before  a  justice  of  the  peace,  an  appeal 
sliall  be  allowed  from  "any  judgment  ren- 
dered therein  on  any  issue,"  means  final 
judgments.  Denton  y.  Town  of  Danbury,  48 
Conn.  368,  370. 

"Ai^y  judgment,"  as  used  In  Act  Dec.  31, 
1868,  §  44,  providing  that  the  bond  of  a  tax 
collector  shall  operate  from  its  execution  as 
a  lien  in  favor  of  the  state  and  county  for 
the  amount  of  "any  judgment  which  may  be 
rendered  against  him  in  his  official  capacity," 
"does  not  mean  'judgment'  in  a  technical  or 
restricted  sense,  as  confined  solely  to  an  ac- 
tion at  law,  but  refers  to  the  judgment  of 
any  court  to  which  the  state  or  county  may 
properly  resort,  whether  such  judgment  be 
rendered  in  a  court  of  law  or  equity."  Dallas 
County  V.  Timberlake,  54  Ala,  403,  412. 

Any  lands. 

Laws  1887,  c.  820,  authorizing  the  board 
of  street  opening  and  improvement  of  the 
city  of  New  York  to  select  and  lay  off  parks 
therein,  and  to  enter  upon  and  condemn  "any 
and  all  lands"  which  the  board  shall  decin 
necessary  for  such  purpose,  should  be  con- 
strued to  Include  land  used  as  a  cemetory. 
In  re  Board  Street  Opening  &  Improvement, 
16  N.  Y.  Supp.  894,  895,  62  Hun,  499. 

"Any  and  all  lands,"  as  used  In  Laws 
1887,  c.  320,  authorizing  the  board  of  street 
opening  and  improvement  of  New  York  to  lay 
out  parks  therein  and  to  enter  on  and  con- 
demn any  and  all   lands  which  the  board 
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should  deem  necessary  for  sucb  pari>ose8, 
means  any  land  not  already  occupied  for  a 
public  purpose.  In  re  Board  of  Street  Open- 
ing, etc.,  31  N.  E.  102,  103,  133  N.  Y.  329,  16 
L.  R.  A.  ISO,  28  Am.  St  Rep.  640. 

St.  1892,  c.  341,  §  1,  as  amended  by  St 
1893.  c.  337,  §  1,  declaring  that  a  certain  city 
may  "take  and  hold,"  by  purchase  or  other- 
wise, "any  and  air'  sucb  real  estate  and 
lands  within  said  city  as  it  may  deem  advisa- 
ble, and  lay  out,  maintain,  and  improve  the 
.  same  as  a  public  park  or  parks,  was  not  in- 
tended to  authorize  the  taking  in  fee  of 
lands  already  devoted  to  public  use  as  part  of 
the  actual  location  of  a  rail  rend.     Boston  & 

A.  R.  Co.  V.  City  Council  of  Cambridge,  44  N. 

B.  140,  141,  166  Mass.  224. 

Any  law. 

St  1872,  c  11.  §§  1,  48.  chartering  a 
street  railway  corporation,  and  which  pro- 
vides that  the  said  city  (New  Bedford) 
or  town  (Falrhaven)  is  hereby  authorized 
and  empowered  to  contract  with  said  railway 
corporation  concerning  the  construction, 
maintenance,  and  operation  of  said  railway 
on  such  terms  as  it  may  agree  with  said  rail- 
way corporation,  "any  laws  now  existing  to 
the  contrary  notwithstanding,"  refers  sim- 
ply to  laws  limiting  the  authority  of  the 
city,  and  cannot  be  construed  to  mean  that 
any  general  laws  to  which  the  company  has 
been  declared  subject  may  be  overridden  by 
contract  In  any  event  it  extends  only  to 
laws  existing  at  the  passage  of  the  act.  and 
hence  would  have  no  operation  on  general 
laws  subsequently  passed.  New  Bedford  & 
F.  St  Ry.  Co.  V.  Achushnet  St  R.  Co.,  9  N 
E.  536,  539,  143  Mass.  200. 

Any  license  or  riffltt  to  possession. 

Civ.  Code,  §  816,  declaring  that  a  defend- 
ant shall  not  be  allowed  to  give  in  evidence 
"any  license  or  right  to  possession"  of  real 
property,  unless  the  same  be  pleaded  in  his 
answer,  should  be  construed  to  mean  only 
such  a  license  or  right  to  possession  as  to 
constitute  a  legal  defense,  and  not  to  include 
mere  equitable  rights.  Newby  v.  Rowland, 
1  Pac.  708,  709,  IJ  Or.  133. 

Any  lien. 

In  Laws  1882.  c.  410,  §  1813,  as  amended 
by  Laws  1883,  c.  276,  providing  that,  where 
a  claimant  for  a  mechanic's  lien  is  made  a 
party  defendant  to  any  action  brought  to  en- 
force "any"  other  lien,  the  notice  of  the 
pendency  of  such  action  must  be  filed  by  him 
or  in  his  behalf,  "any"  means  "each  and 
every,"  and  is  the  same  as  if  the  statute 
read  "each  and  every  other  lien,"  and  hence 
includes  a  mortgage  lien,  as  well  as  a  me- 
chanic's lien.  The  word  "any"  is  used  in 
various  ways,  and  may  convey  different 
meanings.  It  may  mean  "one"  or  **many," 
"each"   or   "every."     In   some  instances   it 


means  an  indefinite  number.     Danziger  t. 
Slmonson,  22  N.  B.  670,  576,  116  N.  Y.  329. 

Any  manner  wluitsoerer. 

A  contract  for  the  shipment  of  cattle 
guarantied  the  payment  of  freight  by  the 
shippers,  whether  or  not  the  cuttle  were  "lost 
in  any  manner  whatsoever,"  and  also  provid- 
ed that  the  freight  should  be  payable  on  the 
arrival  of  the  ship  at  Liverpool.  Held,  that 
the  guaranty  of  the  shippers.  Including  the 
words  "lost  in  any  manner  whatsoever." 
should  be  construed  as  absolute  and  unlim- 
ited in  its  terms,  and  not  to  depend  on  the 
subsequent  clause,  as  meaning  that  payment 
should  only  be  made  when  the  cattle  should 
arrive  at  Liverpool,  and  hence  the  shippers 
were  liable  on  their  absolute  guaranty, 
though  the  cattle  were  lost  through  fire  and 
subsequent  wreck  of  the  vessel,  which  failed 
to  reach  its  port  of  destination.  Myers  v. 
The  Queensmore  (U.  S.)  53  Fed.  1022,  1024, 
4  C.  C.  A.  157. 

Comp.  St.  c.  32.  §  3.  declares  that  no  es- 
tate or  interest  in  land,  other  than  leases  for 
a  term  not  exceeding  one  year,  nor  any  trust 
or  power  over  or  concerning  lands,  "or  in  any 
manner  relating  thereto."  shall  hereafter  be 
created,  granted,  assigned,  or  surrendered, 
unless  by  deed  of  conveyance  in  writing, 
subscribed,  etc.  It  was  contended  that  the 
I  words  "or  in  any  manner  relating  thereto" 
I  applied  only  to  what  Immediately  preceded 
I  them,  or,  in  other  words,  to  "trusts  concern- 
ing lands."  and  not  to  estates  or  interests 
therein;  but  the  court  held  that  the  words 
could  not  be  so  limited,  and  therefore  requir- 
ed all  assignments  of  interests  in  lands  to  be 
in  writing,  which  Included  a  promise  of  the 
grantor  of  real  estate  to  warrant  and  defend 
the  title  of  his  grantee.  Kelley  t.  Palmer, 
60  N.  W.  924,  42  Neb.  423. 

Any  married  woman. 

Laws  1866,  c.  52,  providing  that  the  con- 
tracts of  "any  married  woman"  made  for 
any  lawful  purpose  shall  be  valid  and  bind- 
ing, and  may  be  enforced  in  the  same  man- 
ner as  if  she  were  sole,  cannot  be  construed 
to  include  infants,  though  literally  the  words 
"any  married  woman"  include  married  fe- 
male minors.  Cummings  v.  Everett,  19  Atl. 
456,  457.  82  Me.  2G0. 

Act  1848,  c.  200.  as  amended  by  Act 
1849,  c.  375,  providing  that  "any  married  fe- 
male" may  take  by  inheritance  or  by  gift, 
grant,  devise,  or  bequest  real  and  personal 
property,  and  any  interest  or  estate  therein, 
and  the  rents,  issues,  and  profits  thereof,  in 
the  same  manner  and  with  like  effect  as  if 
she  were  unmarried,  means  any  married 
female  not  an  infant  The  word  "any"  does 
not  qualify  the  entire  provision  and  make 
marriage  the  important  requirement  without 
consideration  of  the  age  other  than  ihe  legal 
age  only.  The  power  to  devise  real  property 
given  to  married  females  is  like  that  which 
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they  could  exercise  if  nnmarrled.  Zimmer- 
man V.  Schoenfeldt  (N.  Y.)  6  Thomp.  &  C. 
142,  146. 

Any  mismanagement,  nesleot,  or  negli- 
Kenoe. 

In  Laws  1870,  c.  03,  making  a  railroad 
company  liable  for  "any  neglect"  on  its  part 
wlilch  causes  injury,  the  words  "any  neglect" 
haye  been  construed  to  mean  "ordinary  neg- 
ligence." Atchison,  T.  &  S.  F.  R.  Co.  v. 
Shaft,  6  Pac.  908,  912.  33  Kan.  521  (citing 
St  Joseph  &  D.  C.  R.  Co.  t.  Grover,  11  Kan. 
302). 

"Any  negligence,"  as  used  in  an  instruc- 
tion to  the  effect  that  any  negligence  would 
defeat  the  defendant,  meant  a  want  of  that 
degree  of  care  required  In  the  particular  in- 
stance. Chicago,  K.  &  N.  Ry.  Co.  v.  Brown. 
24  Pac.  497,  499,  44  Kan.  384. 

Where  a  bill  of  lading  contained  a  clause 
excepting  "any  act,  neglect,  or  default  what- 
soever** of  the  master  or  mariners,  and  a 
clause  against  liability  for  leakage  or  break- 
age "when  properly  stored."  the  two  clauses 
"any  act,  neglect,  or  default  whatsoeyer," 
and  "when  properly  stored,"  should  be  con- 
strued not  to  exempt  the  vessel  from  respon- 
sibility for  leakage  and  breakage  occurring 
as  the  result  of  bad  stowage  by  the  master 
or  mariners.  The  Colon  (U.  S.)  6  Fed.  Cas. 
143. 

"Any  neglect,"  as  used  in  Act  1870,  S  1, 
providing  that  the  railroads  in  the  state 
should  be  liable  for  all  damages  done  in  con- 
sequence of  "any  neglect"  on  the  part  of  the 
railroad  companies,  means  failure  to  use  or- 
dinary care  and  diligence;  that  is,  ordinary 
negligence.  If  the  company  fails  to  use  or- 
dinary care,  it  Is  guilty  of  ordinary  negli- 
gence. If  it  fails  to  make  ordinary  and  usu- 
al efforts  to  prevent  the  injury,  there  Is  some 
neglect  on  its  part  It  cannot  omit  that  de- 
gree of  diligence  which  men  in  general  exer- 
cise in  respect  to  their  own  concerns,  with- 
out being  open  to  the  charge  of  neglect.  St 
Joseph  &  D.  C.  R.  Co.  v.  Grover,  11  Kan. 
302,  806. 

The  use  of  the  terms  "any  neglect"  and 
"any  mismanagement*'  in  an  instruction 
that  it  is  the  law  of  Iowa  that  every  rail- 
road company  shall  be  liable  for  all  damages 
sustained  by  any  person,  including  employes, 
in  consequence  of  any  neglect  of  the  agents 
or  any  mismanagement  of  the  engineers  or 
other  employes  of  the  corporation  to  any  per- 
son sustaining  such  damages,  providing  the 
plaintiff  does  not  contribute  to  the  injury 
complained  of  by  his  own  want  of  proper 
care  or  his  own  negligence,  "implies  that  the 
defendant  is  liable  for  want  of  extraordinary 
care,  and  not  for  the  want  of  ordinary  care 
only,  as  ruled  by  this  court  in  Hunt  v.  Chi- 
cago &  N.  W.  R.  Co.,  26  Iowa,  363.  364." 
The  terms  do  not  include  negligence  and  mis- 


management of  all  degrees  and  character. 
The  word  "any,"  the  use  of  which  is  thf 
ground  of  objection,  is  an  indefinite  pro- 
nominal adjective,  and  is  used  to  designate 
objects  In  a  general  way,  without  pointing 
out  any  one  in  particular.  It  indicates  an 
Indefinite  number.  It  is  not  used  to  describe 
the  qualities  or  character  of  objects.  Tbe 
language  of  the  Instruction,  therefore,  can- 
not be  understood  to  lay  down  the  rule  that 
defendant  is  liable  for  want  of  the  highest 
care.  Hamilton  v.  Des  Moines  Valley  R. 
Co.,  36  Iowa,  31,  39. 

Any  money.  Jewels,  or  ornaments* 

Act  N.  J.  April  6,  1865,  provides  that  the 
proprietor  of  a  hotel,  inn,  or  boarding  house 
who  provides  a  safe  for  the  safe-keeping  of 
"any  money.  Jewels  or  ornaments*'  belonging 
to  the  guests  or  boarders,  after  posting  a  no- 
tice stating  such  fact  shall  not  be  liable  for 
any  loss  of  such  money.  Jewels,  or  ornaments 
sustained  by  a  guest  or  boarder,  by  theft  or 
otherwise,  who  has  neglected  to  deposit  them 
in  the  safe.  Held,  that  the  act  does  not 
mean  the  money.  Jewels,  or  ornaments  in 
excess  of  what  the  guest  may  reasonably 
require  for  his  traveling  expenses  or  personal 
convenience,  but  embraces  all  money.  Jewels, 
or  ornaments  which  the  guest  brings  witb 
him,  without  reference  to  the  amount  or 
value.    Hyatt  v.  Taylor,  42  N.  Y.  258.  282. 

Any  officer* 

"Any  officer,"  as  used  in  Code,  §  627, 
providing  that  if  the  ballots  for  "any  officer" 
are  found  to  exceed  the  number  of  voters  in 
the  poll  lists,  etc.,  means  any  district  state, 
county,  or  township  officer  or  officers  for 
whom'  an  excess  of  ballots  are  cast  Bankia 
v.  Pitkin,  60  Iowa,  313,  316. 

Any  part* 

In  a  fire  policy  providing  that  if  tbe 
building,  "or  any  part  thereof,"  fall,  except 
as  the  result  of  fire,  all  insurance  immediately 
ceases,  the  clause  "any  part  thereof*  should 
not  be  construed  technically  or  literally. 
The  clause  must  have  a  fair  and  reasonable 
interpretation  and  construction,  and  tbat 
which  is  most  favorable  to  indemnity.  Tbe 
clause  is  not  to  be  understood  so  as  to  avoid 
the  policy  if  an  atom  or  some  minute  por- 
tion of  the  material  in  the  Insured  building 
should  fall.  It  means  some  functional  por- 
tion of  the  structure,  the  falling  of  wbich 
would  destroy  its  distinctive  character  as 
such,  so  that  if  the  roof  was  blown  from  the 
building,  and  one  of  the  upper  rooms  was 
uncovered,  and  the  walls  thereof  partially 
blown  away,  but  leaving  more  than  three- 
fourths  of  the  building  intact  and  suitable 
for  a  dwelling  house,  and  that  on  this  con- 
dition it  was  burned,  the  clause  would  not 
exempt  defendant  company  from  liability. 
London  &  L.  Fire  Ins.  Co.  v.  Crunk,  23  a  W. 
140,  91  Tenn.  (8  Pickle)  376. 
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A  will  authorMng  and  empowering  the 
executors  to  convey  and  sell  "all  and  any 
part'*  of  the  real  estate  belonging  to  testator, 
to  pay  his  debts  out  of  the  proceeds,  and  giv- 
ing the  net  residue,  after  payment  of  such 
debts,  to  the  executors  and  to  the  survivor 
of  them  as  joint  tenants,  should  be  construed 
to  mean  "all  or  any  part"  of  the  real  estate 
of  which  testator  died  seised,  and  out  of  the 
proceeds  of  which  his  debts  were  payable, 
and  did  not  require  them,  If  they  sold  any, 
to  sell  all.  Forster  v.  Wlnfleld,  23  N.  Y. 
Supp.  1G9,  170,  8  Miac  Rep.  435. 

Any  party* 

"Any  party,**  as  used  in  Act  1880,  re- 
quiring that  In  all  civil  actions  "any  party" 
thereto  may  be  sworn  and  examined  as  a 
witness,  notwithstanding  "any  party"  thereto 
may  sue  or  be  sued  in  a  representative  ca- 
pacity. Included  both  parties,  and  did  not 
permit  the  surviving  party  to  a  contract  with 
a  decedent  alone  to  testify,  but  also  the  repre- 
sentative. McCartin  v.  Traphagen*s  Adm'r, 
17  Atl.  80G,  810,  45  N.  J.  Eq.  (18  Stew.)  265. 

OIy.  Code,  9  3214,  providing  that  the 
mere  delay  In  presenting  a  bill  of  exchange 
or  promissory  note,  payable,  with  Interest,  at 
sight  or  on  demand,  does  not  exonerate  "any 
party  thereto,"  should  be  construed  to  mean 
the  Indorser,  for  the  maker,  surety,  and  the 
guarantors  are  never  exonerated  by  any  mere 
delay  till  the  statute  of  limitations  runs  In 
their  favor.  Machado  v.  Fernandez,  16  Pac. 
19,  20,  74  Gal.  362. 

An  act  providing  for  the  appointment  of 
viewers  to  assess  damages  on  the  taking  or 
occupying  of  private  property  for  the  con- 
struction of  sewers,  and  authorizing  "any 
party"  to  file  exceptions  to  a  report  of  the 
viewers,  means  any  party  interested  In  the 
proceedings.  In  re  Construction  of  Sewer  of 
Borough  of  Olyphant,  48  Atl.  487,  488,  198 
Pa.  534;  Appeal  of  Receivers  of  Pennsylvania 
Steel  Co.,  29  Atl.  294,  161  Pa.  571;  In  re  Sec- 
ond St.  in  Steelton  Borough,  Id. 

"Any  party,"  as  used  in  the  Code,  pro- 
viding that  any  party  aggrieved  by  the  Judg- 
ment of  the  district  court  may  appeal,  con- 
strued to  mean  any  person  who  Is  a  party  to 
the  action  and  aggrieved  thereby.  Senter  v. 
I>e  Bemal,  38  Cal.  637,  640;  Jones  v.  Quan- 
trell,  9  Pac  418,  419,  2  Idaho  (Hash.)  153. 

"Any  party,"  as  used  in  a  statute  au- 
thorizing appeals  from  a  Justice  of  the  peace 
to  the  circuit  court,  and  providing  that  "any 
party,"  etc.,  might  appeal,  means  any  one 
party,  and  it  is  not  necessary,  where  there 
are  several  plaintiffs  and  defendants,  that  all 
should  unite  in  the  appeal.  People  v.  Wayne 
County  Circuit  Judge,  36  Mich.  331. 

Any  person. 

"Any  person"  means  every  person.  Pe- 
terson y.  Delaware  River  Ferry  Co.,  42  Atl. 


956,  190  Pa.  864  (citing  Williams  r.  Ivory, 
173  Pa.  536,  34  Atl.  292). 

"Any  person,"  as  used  in  Rev.  St.  S  700, 
declaring  that  during  the  usual  hours  of  busi- 
ness each  day  "any  person''  may  enter  the 
office  of  the  register  of  deeds  and  examine 
the  records  in  order  to  make  a  set  of  ab- 
stract books,  means  every  person,  and  not 
that  merely  those  who  are  interested  in  a 
particular  piece  of  land  may  inspect  and  copy 
the  records  as  to  such  piece.  Hanson  v. 
Eichstaedt,  35  N.  W.  30,  33,  69  Wis.  538. 

Rev.  St  c.  58,  f  13,  gives  any  person  in- 
jured by  a  dog  a  remedy  against  the  owner 
or  keeper.  It  was  held  that  *'any  person" 
as  there  used  was  used  hi  its  broadest  sense 
as  anybody,  any  human  being,  and  not  in 
contrast  to  property.  Brewer  v.  Crosby,  77 
Mass.  (11  Gray)  29. 

"Any  person,"  within  Supplemental  Act 
1868,  authorizing  "any  person"  aggrieved  by 
an  assessment  to  appear  before  the  commis- 
sioners. Includes  all  persons  without  excep- 
tion. Virginia  &  T.  R.  Ck).  v.  Ormsby  Coun- 
ty Com'rs,  5  Nev.  341,  348. 

By  section  124  of  the  Criminal  Code, 
"any  person"  who  advises,  aids,  or  partici- 
pates in  the  embezzlement  of  public  money 
by  the  officer  or  person  charged  with  the  col- 
lection, receipt,  safe-keeping,  transfer,  or  dis- 
bursement of  such  money  is  himself  guilty 
of  embezzlement.  The  words  "any  person" 
refer  to  all,  and  are  not  confined  in  meaning 
to  a  person  or  persons,  or  officer  or  officers, 
in  some  manner  interested  with  the  collec- 
tion, handling,  or  care  of  money.  Mills  v. 
State,  73  N.  W.  761,  765,  53  Neb.  263. 

The  words  "any  person,"  as  used  in  stat- 
ute providing  that  the  filing  of  mechanics* 
liens  to  designate  who  may  acquire  such 
liens,  Includes  both  natural  and  artificial 
persons  or  corporations,  and  includes  foreign 
corporations  as  well  as  domestic.  Chapman 
V.  Brewer,  43  Neb.  890,  62  N.  W.  320,  321, 
47  Am.  St.  Rep.  779. 

Under  Code  1873,  f  1543,  providing  that 
"any  person"  violating  an  injunction  against 
maintaining  a  legal  nuisance  on  the  prem- 
ises described  in  the  injunction  shall  be  pun- 
ished for  contempt,  a  person  not  a  party  to 
the  injunction  can  be  punished  for  contempt 
if  he  uses  property  for  the  sale  of  liquor, 
since  the  decree  reaches  further  than  the 
party  named,  and  in  order  to  enforce  the 
mandate  of  the  law  for  the  abatement  of  a 
nuisance,  which  is  the  property  itself.  Sil- 
vers V.  Traverse,  47  N.  W.  888,  889,  82  Iowa, 
52,  11  L.  R.  A.  804. 

"Any  person,"  as  used  in  Act  April  8, 
1833  (P.  L.  251),  providing  that  when  "any 
person"  shall  make  his  last  will  and  after- 
wards shall  marry,  or  have  a  child  not  pro- 
vided for,  and  shall  die,  leaving  such  child, 
such  person  shall  be  deemed  intestate  as  to 
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«ucb  child,  should  be  coDstrued  to  Include 
females  as  well  as  males.  Owens  v.  Haines, 
48  AtL  859,  860,  109  Pa.  137. 

"Any  person,"  as  used  in  Rev.  St  §  6038, 
proYiding  that  when  "any  person"  shall  die 
leaving  a  widow,  or  minor  child  or  children 
under  the  age  of  15  years,  certain  property 
should  not  be  deemed  assets  or  administered 
as  such,  includes  both  men  and  women.  In 
re  Hinton's  Estate,  60  N.  E.  621,  623,  64 
Ohio  St  485. 

"Any  person,"  as  used  in  Act  July  12, 
1842,  providing  that  "any  person"  arrested 
in  a  civil  action  may  procure  his  discharge 
by  executing  a  deed  of  assignment  for  the 
benefit  of  his  creditors,  means  every  person, 
and  includes  a  minor  or  other  person  under 
disability.  Williams  v.  Ivory,  84  AU.  291, 
292.  173  Pa.  536. 

The  term  "any  person,"  as  used  in  Code 
Prac.  art.  869,  authorizing  a  mandate  to  pre- 
vent a  usurpation  in  office  to  be  obtained  by 
any  person,  means  what  it  says,  and  there- 
fore a  resident  and  a  taxpayer  of  the  city 
is  competent  to  stand  in  judgment  to  deter- 
mine the  right  of  office  of  certain  members 
of  the  sewerage  and  water  board  of  the  city. 
State  V.  Kohnke.  33  South.  793,  797,  109  La. 
838. 

The  words  "any  person  whomsoever,"  as 
used  in  Laws  1897,  c.  312,  §  28,  subd.  2,  pro- 
viding for  cancellation  of  a  liquor  certificate 
where  any  provision  of  the  tax  law  has  been 
violated  by  "any  person  whomsoever  In 
charge  of  said  premises,"  is  not  restricted  to 
the  sense  of  an  agent  or  servant,  for  this 
would  render  them  meaningless.  In  re  Gul- 
llnan,  80  N.  Y.  Supp.  186,  187,  39  Misc.  Rep. 
641. 

Same— In  limited  sense. 

"Any  person,"  as  used  in  Act  March  4, 
1893,  providing  that  every  corporation  shall 
be  liable  for  injuries  suffered  by  any  em- 
ployd  for  such  injury  resulting  from  the  act 
or  omission  of  "any  person"  done  or  made  in 
obedience  to  any  regulation  of  such  corpora- 
tion, or  in  obedience  to  any  particular  in- 
struction given  by  any  person  delegated  with 
the  authority  of  the  corporation,  do  not  in- 
clude the  person  Injured,  though  such  words 
In  their  usual  and  ordinary  sense  are  in- 
clusive and  embrace  every  employ^.  Dixon 
V.  Western  Union  Tel.  Co.  (U.  S.)  68  Fed. 
630,  634. 

As  used  in  Laws  1883,  c.  104,  S  1,  provid- 
ing that  if  "any  person"  shall  be  drunk  in 
any  highway,  street,  or  in  any  public  place  or 
building,  or  if  "any  person"  shall  be  drunk 
in  his  own  house,  or  any  private  building  or 
place,  disturbing  his  family  or  others,  he 
shall  be  punished,  etc.,  "any  person"  should 
be  construed  to  mean  only  such  persons  as 
act  voluntarily  in  the  performance  of  the  in- 
terdicted act,  and  hence   does  not  include 


Idiots,  insane  persons,  children  under  seven 
years  of  age,  babes,  and  persons  who  have 
been  made  drunk  by  force  or  fraud  and  cai 
ried  into  a  public  place.  Human  actions  can 
hardly  be  construed  as  culpable  either  In 
law  or  morals  unless  an  intelligent  consent 
of  the  mind  goes  with  the  actions,  and  to 
punish  where  there  Is  no  culpability  would 
be  the  most  reprehensible  tyranny,  and  hence 
one  who  Innocently  drinks  of  the  liquor 
which  intoxicates  him,  and  without  having 
any  knowledge  of  Its  Intoxicating  quality, 
and  without  having  any  idea  that  it  would 
make  him  drunk,  is  not  guilty  of  the  offense 
prescribed  by  the  statute.  State  v.  Brown, 
16  Pac.  259,  260,  38  Kan.  390. 

Under  Gen.  St  Ky.  c.  57,  p.  550,  which 
gives  a  right  of  action  for  damages  to  the  per- 
sonal representative  of  "any  person"  whose 
life  is  lost  by  the  negligence  of  a  railroad  com- 
pany, etc.,  to  be  pursued  in  the  same  manner 
that  the  person  himself  might  have  done  for 
any  injury  where  death  did  not  ensue,  the 
right  is  not  confined  to  decedents  who  were 
citizens  or  residents  of  Kentucky,  the  words 
"personal  representative"  not  being  limited 
to  a  persona]  representative  appointed  in  and 
by  the  state  of  Kentucky,  but  meaning  any 
one  appointed  in  any  state,  the  action  being 
transitory.  Marvin  v.  Maysville  St  B.  & 
Transfer  Ck).  (U.  S.)  49  Fed.  436,  437. 

"Any  person,"  as  used  in  Collection  Law 
1799,  §  43  (1  Stat  1660),  providing  that  If 
any  chest  of  tea  shall  be  found  in  the  posses- 
sion of  "any  person,"  unaccompanied  with 
the  proper  marks  and  certificates,  it  shall  be 
presumptive  evidence  that  the  same  shall  be 
liable  to  forfeiture,  means  the  possession  of 
the  purchaser  to  whom  the  certificates  are 
required  to  be  delivered  on  the  sale,  and  not 
the  possession  of  the  wrongdoer.  651  Chests 
of  Tea  V.  United  States  (U.  S.)  22  Fed.  Cas. 
253,257. 

Act  Oct  19,  1876  (Sess.  Laws,  8),  amend- 
ing section  17,  Act  Dec.  22,  1853  (Or.  Laws, 
656),  provides  that  every  boat  used  in  navi- 
gating the  waters  of  the  state  shall  be  sub- 
ject to  a  Hen  for  all  debts  due  to  persons  by 
virtue  of  a  contract  with  the  owners  of  a 
l)oat  or  with  the  agents,  contractors,  or  sub- 
contractors  of  such  owner,  or  any  of  them,  or 
with  "any  person"  having  been  employed  to 
construct,  repair,  or  launch  such  boat  or 
vessel,  on  account  of  labor  done  and  materials 
furnished  by  mechanics,  tradesmen,  or  others 
in  the  building,  repairing,  etc.,  of  such  ves- 
sel. Held,  that  the  phrase  "any  person* 
should  be  construed  to  mean  any  person  sus- 
taining some  relation  to  the  owner;  one  hav- 
ing others  employed  by  authority  of  the  own- 
er. The  City  of  Salem  (U.,S.)  10  Fed.  843, 
845. 

"Any  person  or  persons,"  as  used  in  the 
Constitution  relating  to  those  who  commit 
misprision  of  treason  or  felony,  are  necessar 
ily  confined  to  any  person  or  persons  owing 
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allegiance  to  the  United  States,  though  thet 
words  in  themselves  are  broad  enough  to  com- 
prehend every  human  being.    United  States 
V.  Palmer,  16  U.  S.  (8  Wheat)  610.  631,  4 
L.  Ed.  471. 

"Any  person,"  as  used  in  Act  Nov.  14, 
1786,  which  provides  that  no  mortgage  here- 
after made  should  affect  a  bona  fide  pur- 
chaser unless  put  on  record  within  30  days 
after  its  execution,  and  that  mortgages  here- 
tofore given  shall  have  no  effect  in  law  or 
equity  against  "any  person"  except  the  mort- 
gagor unless  recorded  under  the  act  of  1765, 
etc.,  means  only  such  persons  as  were  pre- 
viously mentioned  in  the  preamble  or  the 
preceding  section  of  the  act;  that  is,  mort- 
gagees and  purchasers  without  notice.  Low 
V.  Goldtrap,  1  N.  J.  Law  (Coxe)  272,  274,  275. 

A  corporate  charter,  providing  that  if 
"any  person"  chosen  to  4>e  warden  shall  re- 
fuse to  accept  the  office  of  warden  he  shall  i 
forfeit  a  certain  sum,  means,  under  the  di- 
rect provisions  of  the  charter,  only  such  per- 
sons eligible  by  the  terms  of  the  charter  to 
the  office  of  warden.  Company  of  Tobacco 
Pipe  Makers  v.  Woodroffe.  7  Bam.  &  G.  83a 

The  words  "any  person,"  in  Code  Civ. 
Proc.  f  401,  subd.  7,  providing  for  the  taking 
of  the  affidavit  of  any  person  for  the  purposes 
ot  a  motion  when  required  by  his  adversary, 
is  applicable  only  to  those  persons  who  may 
by  existing  laws  be  subjected  to  this  species 
of  examination,  and  a  party  to  an  action  can- 
not be  compelled  by  the  adverse  party  to 
mak.  an  affidavit  for  the  purpose  of  a  mo- 
tion. Hodgkln  V.  Atlantic  A  P.  R.  Co.  (N. 
Y.)  5  Abb.  Prac  (N.  S.)  73,  74. 

a 

flame— In  law   of  Beclicenee  by  earrl- 
ers. 

Under  a  statute  providing  that,  when- 
ever "any  person"  shall  die  from  any  injury 
resulting  from  or  occasioned  by  the  negli- 
gence of  any  person  or  employ^  while  run- 
ning a  train  of  cars,  his  representatives  may 
recover,  the  words  "any  person"  do  not  in- 
clude a  servant  whose  death  was  occasioned 
by  the  negligence  of  a  fellow  servant  Sulli- 
van V.  Missouri  Pac.  Ry.  Co.,  10  S.  W.  852, 
854,  97  Mo.  113;  Atchison,  T.  &  S.  P.  R.  Co. 
V.  Farrow,  6  Colo.  498,  505;  Lutz  v.  Atlantic 
A  P.  R.  Co.,  30  Pac.  912,  913,  6  N.  M.  496, 
16  L.  R.  A.  819;  Proctor  v.  Hannibal  &  St 
J.  R.  Co.,  64  Mo.  112, 122;  Connor  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  59  Mo.  285,  292. 

The  term  "any  person,"  in  Rev.  St  Mo. 
§  4425,  authorizing  a  suit  for  damages  .for 
wrongful  death  when  any  person  shall  die 
from  any  injury  resulting  from  the  negli- 
gence, etc,  of  any  officer,  etc.,  while  running, 
-conducting,  or  managing  any  locomotive,  car, 
or  train,  etc.,  has  been  held  to  Include  all 
persons — employ^  as  well  as  others.  Matz 
V.  Chicago  &  A.  R.  Co.  (XJ.  S.)  85  Fed.  180, 
181;  Schnltz  v.  Pacific  R.  R.,  36  Mo.  13.  2a 


In  Pub.  St  c.  204,  §  15,  providing  that 
carriers  shall  be  liable  for  the  loss  of  life 
of  "any  person,"  whether  a  passenger  or  not, 
in  the  care  of  such  carrier,  "any  person"  can- 
not be  construed  to  include  an  employ^  in- 
jured by  the  negligence  of  a  fellow  servant 
Miller  V.  Coffin.  36  AU.  6,  8,  19  R  I.  164. 

The  words  "any  person,"  as  used  in  Code 
1880,  i  1047,  declaring  that  a  railroad  com- 
pany shall  l>e  liable  for  any  damages  or  in- 
Jury  which  may  be  sustained  by  any  person 
from  a  locomotive  or  cars  while  running  at  a 
certain  rate  of  speed,  does  not  embrace  em- 
ployes of  the  road.  Dowell  v.  Vlcksburg  & 
M.  R.  Co.,  61  Miss.  519,  529. 

"Any  person,"  as  used  in  Rev.  St  c. 
81,  I  21,  providing  that  railroad  corporations 
shall  be  liable  for  damages  sustained  by  "any 
person"  bgr  the  neglect  of  their  servants,  Is 
limited  in  its  application  to  such  persons  as 
were  not  the  servants  of  the  corporation,  and 
who  sustained  damages  without  any  contribu- 
tory fault.  Carle  v.  Bangor  Sc  P.  Canal  Sc 
R.  Co.,  43  Me.  269,  271. 

Same— As  inolndins  yartloiilar  persons. 

1  Rev.  St  p.  728,  |  55,  authorizing  the 
application  of  rents  and  profits  to  the  use  of 
"any  person,"  Includes  persons  unascertained 
at  the  time  of  the  designation  of  those  to 
whom  there  is  granted  a  contingent  remain- 
der.    Harrison  v.  Harrison,  36  N.  T.  543,  546. 

The  term  "any  person"  in  Gen.  St.  { 
8087,  prescribing  a  penalty  for  "any  person" 
who  shall  keep  for  sale  and  sell  spirituous 
and  intoxicating  liquors  without  a  license, 
includes  a  licensed  pharmacist  State  v. 
Gray,  22  Ati.  675,  676,  61  Conn.  39. 

A  dtv  ordinance  prohibiting  "any  per- 
son" not  an  employ^  of  a  railroad  from  Jump- 
ing on  or  off  a  moving  train  includes  all  per- 
sons, so  that  one  not  an  em  ploy 6,  attempting 
to  board  a  moving  train  in  violation  of  such 
ordinance,  was  guilty  of  contributory  negli- 
gence, although  he  intended  to  become  a 
passenger.  Mills  v.  Missouri,  K.  &  T.  R.  Co. 
of  Texas  (Tex.)  57  S.  W.  291,  292. 

Gen.  Laws  1885,  c.  296,  §  4,  providing 
that  "if  any  person  shall  vend"  any  intoxicat- 
ing liquors  or  drinks  in  any  county  whatever 
without  a  license  he  shall  be  punished,  is 
broad  enough  to  include  a  brewer  who  estab- 
lishes an  agency  for  the  sale  of  beer  of  his 
own  manufacture  in  a  town  some  miles  from 
his  duly  licensed  place  of  business,  and  there 
sells  to  such  persons  as  desire  to  purchase, 
without  obtaining  a  license  for  carrying  on 
the  business  from  the  authorities  of  such 
town.  Peitz  v.  State,  32  N.  W.  763,  68  Wis. 
538. 

In  Code,  |  1772,  providing  that  "any  per- 
son," after  90  days  and  within  12  months 
thereafter,  may  recover  money  lost  at  gam- 
ing, by  an  action  for  the  use  of  the  wife, 
"any  person"  includes  a  husband  as  well  as 
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third  peraoDB.    Forrest  y.  Grant,  79  Teniu 
(11  Lea)  305.  BOO. 

Laws  1872,  c  127,  |  6,  giving  to  any  city, 
town,  or  village,  or  "any  person"  who  may 
take  charge  of  and  provide  for  an  intoxicated 
person,  a  right  of  action  to  recover  froin  the 
vendor  of  the  liquor  a  reasonable  compensa- 
tion and  $2  per  day,  etc.,  should  he  construed 
to  include  a  wife  who  had  taken  charge  of 
and  provided  for  her  intoxicated  husband. 
Wlghtman  v.  Devere,  33  Wis.  570,  57a 

Comp.  Laws  1881,  §  172,  requiring  every 
county  officer  to  keep  all  books  and  papers 
required  to  be  kept  in  any  public  county  of- 
fice open  for  the  examination  of  "any  person,** 
includes  any  person  having  "some  or  any 
present  and  existing  interest  to  be  subserved 
by  the  examination,  and  it  can  make  no  dif- 
ference whether  such  interest  be  great  or 
small,  or  whether  he  is  interested  as  a  prin- 
cipal or  as  an  agent,  or  as  an  attorney  or  as 
a  client  He  has  a  right  to  examine  such 
books  and  papers  to  the  extent  of  his  inter- 
est." Boylan  v.  Warren,  18  Pac  174,  176, 
89  Kan.  301,  7  Am.  St  Rep.  551. 

In  Transfer  Act  1892,  §  2,  exempting 
from  taxation  a  transfer  to  "any  person"  to 
whom  the  decedent's  grantor,  donor,  or  ven- 
dor has  stood  for  not  less  than  10  years  in 
the  mutually  acknowledged  relation  of  a  par- 
ent "any  person"  cannot  be  considered  to 
apply  only  to  illegitimate  children  of  the  de- 
cedent, etc.,  but  applies  also  to  any  person, 
infant  or  adult,  though  not  of  his  blood  nor 
legally  adopted  by  him,  to  whom  he  has  stood 
in  loco  parentis,  receiving  in  return  filial  de 
votlon  and  services.  In  re  Beach's  Bstate, 
48  N.  E.  516,  517.  154  N.  Y.  242. 

Rev.  St  c.  126^  <  29,  making  it  criminal 
for  any  clerk,  agent,  or  servant  to  embezzle 
or  fraudulently  convert  without  the  consent 
of  his  employer  or  master,  any  money  or  prop- 
erty of  "any  person,'*  construed  to  include 
the  property  belonging  to  his  master.  Com- 
monwealth V.  Stearns,  43  Mass.  (2  Mete)  343, 
346. 

Any  person  interested. 

"Any  person  interested,'*  as  used  in  Code 
1876,  §  2519,  authorizing  "any  person  inter- 
ested" to  appear  and  contest  any  item  of  the 
account  and  to  examine  witnesses,  etc.,  in 
a  settlement  by  a  personal  representative  of 
one  deceased,  includes  a  creditor,  as  our 
whole  system  of  legislation  in  reference  to 
estates  of  decedents  rests  on  the  theory  that 
creditors  have  a  primary  interest  in  all  pro- 
ceedings pertaining  to  the  settlement  of  es- 
tates, and  the  policy  of  the  law  has  been  to 
afford  them  every  reasonahle  opportunity  to 
protect  that  Interest  by  intervening  as  par- 
ties. B^Td  V.  Jones,  4  South.  375,  377,  84 
Ala.  336. 

The  words  "any  person  interested,"  used 
In  Seas.  Laws  1885,  p.  827,  declaring  that  any 


person  Interested  may  under  certain  condi- 
tions bring  a  suit  in  equity  to  contest  a  will, 
means  a  person  who  at  the  time  of  the  pro- 
bate is  directly  interested  in  the  estate  in  a 
pecuniary  way,  and  so,  where  one's  father 
had  a  right  to  maintain  such  an  action,  but 
failed  to  do  so  during  his  lifetime,  and  tbe 
person  liimself  had  no  interest  under  the  will, 
and  would  not  have  inherited  excepting 
through  his  father,  he  could  not  maintain  tbe 
action  after  the  ancestor's  death.  Storrs  t. 
St  Luke's  Hospital,  54  N.  B.  185,  187,  180 
IlL  368»  72  Am.  St  Rep.  211. 

Rev.  St  1874,  p.  112,  which  provides 
that  "whenever  any  person  dies  seized  or  pos- 
sessed of  any  real  estate  in  this  state,  or 
having  any  right  or  interest  therein,  and  has 
no  relative  or  creditor  .within  this  state  who 
will  administer  upon  such  deceased  person's 
estate,  it  shall  be  the  duty  of  the  county 
court  on  application  of  'any  person  interest- 
ed' therein  to  commit  the  administration  of 
such  estate  to  the  public  administrator  of  the 
proper  county,"  is  not  confined  to  persons 
residing  within  the  state,  but  is  general  in  its 
application,  and  would  include  any  person 
interested,  without  reference  to  his  place  of 
residence.  Branch  v.  Rankin,  108  111.  444, 
447. 

Any  place. 

In  Pub.  St  c.  107,  §  25,  providing  that 
whoever  is  found  in  a  state  of  intoxication 
in  a  public  place,  or  is  found  in  "any  place" 
in  a  state  of  intoxication,  committing  a 
breach  of  the  peace,  or  disturbing  others  by 
noise,  may  be  arrested  without  a  warrant  by 
a  police  ofllcer,  "any  place"  will  be  construed 
to  include  a  dwelling  house  in  which  the  ac- 
cused resides.  Ford  v.  Breen,  53  N.  BL  136, 
173  Mass.  52. 

The  phrase  "any  place,"  as  used  in  a 
statute  defining  "bunko  steering,"  undoubted- 
ly means  and  contemplates  some  place  within 
the  state,  and  the  meaning  thereof  cannot  be 
so  enlarged  as  to  make  it  apply  to  and  in- 
clude some  place  in  another  state.  Cruthers 
V.  State  (Ind.)  67  N.  E.  030,  032. 

Any  pollbook* 

"Any  pollbook,"  as  used  in  Election  Law, 
§  41,  providing  that  if  the  clerk  of  the  county 
should  refuse  to  count  the  vote  on  "any  poll- 
book"  of  any  election  held  by  the  people  be 
shall  be  liable  to  indictment  has  reference 
to  the  pollbook  of  a  legal  election,  and  not  to 
the  pollbook  of  an  election  that  the  record  in 
the  office  of  the  clerk  of  the  county  advises 
hinCi  is  prima  facie  void,  since  the  law  does 
not  contemplate  any  such  thing  as  an  illegal 
election.  Howard  v.  McDiarmid,  26  Ark. 
100,  106, 109. 

Any  poor  person. 

The  term  "any  poor  person,"  as  used  Ui 
Rev.  St  c  48,  §  14^  providing  that  when 
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"any  poor  person*'  shall  be  unable  to  support 
himself,  bis  parents,  grandparents,  children, 
or  grandchildren  shall  be  liable  for  his  sup- 
port In  the  order  named,  are  of  a  general 
import,  and  Include  all  poor  persons  of  every 
kind  or  class,  Insane  as  well  as  rational. 
Trustees  of  Poor  of  Sussex  County  y.  Jacobs 
(Del.)  6  Houst  330,  336. 

Any  portion  of  my  estate. 

The  words  "any  portion  of  my  estate,** 
in  a  will  conferring  power  of  sale  to  the  devi- 
sees of  a  life  estate,  extend  the  power  to  the 
principal,  and  permit  the  conveyance  of  a 
fee.  Glover  v.  SUllson,  16  Atl.  762,  754,  66 
Conn.  316. 

A  will  giving  the  executrix  "power  to  sell 
•any  portion  of  my  estate*  not  devised  to  my 
children"  has  no  ambiguous  meaning,  and 
the  power  to  sell  Is  unrestricted,  except  as  to 
the  property  specifically  devised  to  the  chil- 
dren. White  v.  Guthrie  (Ky.)  8  S.  W.  274, 
275. 

Any  pitNsess  or  writ* 

In  Rev.  Code  Del.  c.  120,  |  60,  providing 
that  If  the  goods  and  chattels  of  a  tenant  are 
received  by  fraud,  or  any  process  of  execu- 
tion, attachment,  or  sequestration,  the  goods 
and  chattels  shall  be  liable  to  one  year's  rent 
of  such  premises  In  arrear  or  growing  due  In 
pursuance  of  said  process,  the  words  "any 
process  of  execution,  attachment  or  seques- 
tration," Include  all  kinds  of  process  by 
which  creditors  can  proceed  against  the 
goods  and  chattels  of  the  tenant  on  demised 
premises  to  enforce  payment  of  their  claims. 
In  re  Mitchell  (U.  S.)  116  Fed.  87,  94. 

The  statutory  remedy  for  the  enforce- 
ment of  a  claim  for  rent  Is  embraced  within 
the  terms  "any  process  of  law"  contained  in 
the  exemption  article  of  the  Constitution  of 
1868,  and  the  personal  property  exemption 
secured  by  that  Instrument,  other  than  agri- 
cultural products  raised  on  the  land  rented, 
may  be  claimed  by  the  head  of  a  family,  re- 
siding in  this  state,  as  against  the  Hen  for 
rent  given  by  the  statute  In  favor  of  the 
landlord.  Hodges  y.  Cooksey,  15  South.  649, 
551,  33  Fla.  715,  24  L.  R.  A.  812. 

"Any  and  every  writ,"  In  Act  April  4, 
1873,  as  amended  by  Act  June  20,  1883,  pro- 
viding that  no  foreign  Insurance  company 
shall  do  any  business  In  the  state  unless  It 
has  filed  a  stipulation  agreeing  that  no  legal 
process  served  on  an  agent  shall  have  the 
same  effect  as  If  served  personally  upon  the 
company  within  the  state,  and  that  the  term 
process  shall  Include  "any  and  every  writ," 
clearly  comprehends  an  attachment  execu- 
tion. Kennedy  v.  Agricultural  Ins.  Co.,  30 
Atl.  724,  725,  165  Pa.  179. 

Any  prollts  or  inoome* 

1  Rev.  St  p.  416,  §  9,  provides  that  If  the 
president  or  other  ofllcer  of  any  Incorporated 


company  named  in  the  assessment  roll  shall 
show  to  the  satisfaction  of  the  board  of  su- 
pervisors at  their  annual  meeting,  by  an  affi- 
davit of  such  officer,  that  such  company  is 
not  in  receipt  of  "any  profits  or  income,"  the 
name  of  such  company  shall  be  stricken  out 
of  the  assessment  roll,  and  no  tax  shall  be 
imposed  on  It.  Held,  that  "any  profits  or 
income"  does  not  mean  net  profits  and  in- 
come. People  y.  Supervisors  of  City  and 
County  of  New  York  (N.  Y.)  18  Wend.  605, 
606. 

Any  property* 

Act  May  2,  1852,  |  7,  providing  that  the 
board  of  supervisors  of  a  county  shall  have 
power,  with  the  consent  of  a  majority  of  all 
its  members,  to  purchase  or  receive  "any 
property**  for  the  use  of  the  county  to  erect 
or  lease  a  courthouse,  jail,  and  such  other 
buildings  as  may  be  necessaiy  for  the  use  of 
the  county,  should  be  construed  to  mean  both 
real  and  personal  property.  De  Witt  v.  City 
of  San  Francisco,  2  Cal.  280,  295. 

In  Laws  1872,  c  161,  authorizing  an  ac- 
tion against  any  person,  acting  for  or  on 
behalf  of  a  municipality,  by  whose  acts  the 
corporation  or  its  taxpayers  may  be  Injured 
in  its  property  rights  or  pecuniary  Interests, 
to  "prevent  waste  or  injury  to  any  property, 
funds,  or  estate'*  of  such  county,  town,  or 
municipal  corporation," such  words  mean  "not 
only  property  and  funds  In  possession,  but 
the  credit  and  power  of  taxation,  and  of  bor- 
rowing money  in  anticipation  of  taxation, 
and  every  process  or  means  by  which  the 
municipal  corporation  can  be  charged  pecu- 
niarily, or  the  taxable  property  within  its 
limits  burdened.**  Ayers  v.  Lawrence,  59  N. 
Y.  192,  198;  Osterhoudt  v.  Rlgney,  98  N.  Y. 
222,231. 

"Any  kind  of  property ,**  as  used  in  a  stat- 
ute authorizing  a  mechanic's  lien  on  any 
building,  lot,  farm,  or  "any  kind  of  property** 
not  herein  enumerated,  does  not  Include  rail- 
road property,  and  hence  does  not  authorize 
a  lien  thereon.  Buncombe  County  Com*rs  v. 
Tommey,  5  Sup.  Ct  626,  629,  116  U.  S.  122, 
29  L.  Ed.  308. 

The  words  "any  personal,  mixed  or  real 
property,  franchises  and  rights,"  in  the  stat- 
ute authorizing  the  levy  of  a  special  executlqn 
process  against  an  insolvent  corporation  upon 
such  property,  are  certainly  broad  enough  to 
cover  patent  rights.  For  to  hold  otherwise 
would  defeat  the  legislative  intention,  which 
clearly  was  to  subject  all  the  property  and 
rights  of  every  description  belonging  to  an 
insolvent  corporation  to  the  discharge  of  its 
debts.  Erie  Wringer  Mfg.  Co.  v.  National 
Wringer  Co.  (U.  S.)  63  Fed.  248,  249. 

Any  provision  by  prill. 

The  Illinois  statute  declaring  that  "any 
provision  by  will**  bars  dower  means  that 
where  any  property  is  bequeathed  to  the  wid- 
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ow  which  from  Its  amount  might  he  pre- 
sumed to  be  In  lieu  of  dower,  and  there  is 
nothing  in  the  will  to  direct  li  the  dower  Is 
barred  unless  the  widow  elected  to  take  her 
dower  within  the  statutory  period;  It  does 
not  mean  that  any  bequests  to  the  widow, 
however  small,  necessarily  bar  the  dower. 
United  States  t.  Duncan  (U.  S.)  25  Fed.  Cas. 
926. 

Any  public  pvrposea 

"Any  public  purpose,**  within  the  charter 
of  the  city  of  Burlington  providing  that  when- 
ever, In  the  opinion  of  the  city  council,  it  is 
expedient  to  borrow  money  for  "any  public 
purpose,"  the  question  shall  be  submitted  to 
the  citizens,  etc..  Is  to  be  construed  to  mean 
any  purpose  within  the  legitimate  objects  of 
the  charter;  that  Is,  any  public  purpose 
which  may  be  necessary  for  the  execution  of 
the  corporate  powers  conferred.  The  purpose 
must  relate  to  and  be  connected  with  the  ob- 
jects of  the  incorporation,  and  It  must  be  a 
public  purpose;  that  is,  relating  to  and 
concerning  the  public,  as  contradistinguished 
from  one  or  more  individuals  or  corporations. 
The  term  does  not  Include  the  construction  of 
a  railroad,  and  therefore  confers  no  power 
upon  the  city  to  borrow  money  to  aid  in  the 
construction  thereof.  Chamberlain  v.  City  of 
Burlington,  19  Iowa,  395,  402. 

Any  railroad. 

"Any  railroad."  as  used  in  Rev.  St  1895, 
art  3017,  giving  a  right  of  action  when  the 
death  of  a  person  is  caused  by  the  negligence 
of  the  receiver  or  other  person  in  charge  of 
any  railroad.  Includes  street  railroads.  Bam- 
mel  V.  Kirby,  47  S.  W.  392.  19  Tex.  Civ.  App. 
198  (citing  Johnson's  Adm'r  v.  Louisville 
City  Ry.  Co.,  73  Ky.  [10  Bush]  231). 

The  term  "any  railroad,"  in  a  statute  ex- 
pressly referring  to  any  railroad,  indicates  a 
legislative  intent  to  enact  a  general  law  regu- 
lating all  railroad  corporations.  Inhabitants 
of  Montclair  v.  New  York  &  L.  G.  R.  Co.,  18 
Atl.  242,  244,  46  N.  J.  Eq.  (18  Stew.)  436. 

Any  respect  untrue. 

Where  a  life  insurance  policy  contains  a 
condition  that  if  the  statement  In  the  appli- 
cation be  found  in  "any  respect  untrue"'  it 
shall  be  void,  untrue  answers  to  specific 
questions  avoid  the  policy,  although  relating 
to  matters  not  materially  affecting  the  risk, 
and  not  made  with  a  view  to  deceive  the  com- 
pany. Wilkinson  v.  Union  Mut  life  Ins. 
Co.  (U.  S.)  29  Fed.  Cas.  126& 

Any  road. 

Code,  §  419,  providing  for  the  submission 
to  the  people  of  the  question  whether  the 
county  will  construct  or  aid  to  construct  "any 
road"  which  may  call  for  extraordinary  ex- 
penditure, the  term  "any  road"  is  not  re- 
stricted to  common  roads,  streets,  and  lanes. 


but  applies  to  an  Indefinite  number  of  roads, 
to  all  and  to  all  kinds  which  may  require  an 
extraordinary  expenditure,  and  Includes  rail- 
roads. Dubuque  County  v.  Dubuque  &  P.  £• 
Co.  (Iowa)  4  G.  Greene,  1,  2. 

The  use  of  the  word  "any,"  In  a  statute 
authorizing  the  submission  of  the  question 
whether  the  county  will  construct  or  aid  to 
construct  "any"  road  or  bridge  which  may 
call  for  an  extraordinary  expenditure,  refers 
to  any  such  road  as  may  require  the  expendi- 
ture named,  and  does  not  operate  to  extend 
the  meaning  of  the  word  "roads"  to  Include 
railroads.  Stokes  v.  Scott  County,  10  Iowa, 
166,  167,  177. 

Any  scheme  or  artiiloe  to  defraud. 

The  expression  "any  scheme  or  artifice 
to  defraud,"  within  Rev.  St  i  5480  [U.  S. 
Comp.  St  1901,  p.  3696],  making  it  a  crime  to 
use  the  mails  for  promoting  such  a  scheme, 
will  not  be  limited  to  the  particular  deceits 
meutioned  In  the  statute,  but  will  be  taken  to 
mean  any  scheme  or  artifice  of  a  general 
character  of  those  specified  in  the  act  The 
general  language  of  the  act  must  be  limited 
to  such  schemes  and  artifices  as  are  ejusdem 
generis.  United  States  v.  Beach  (U.  S.)  71 
Fed.  100,  161, 

Any  snch  case. 

In  construing  the  statute  providing  that 
writs  of  quo  warranto  might  be  issued  in 
certain  cases,  and  "in  any  such  case  the  writ 
aforesaid  may  be  issued  upon  the  suggestion 
of  the  Attorney  General,"  etc.,  the  court 
said:  "Upon  every  principle  of  grammatical 
relation  and  obvious  meaning,  we  must  in- 
tend that  the  Legislature  (by  the  use  of  tlie 
words  In  any  such  case')  had  In  view  tlie 
cases  specified  in  the  same  section  immedi- 
ately preceding  the  final  clause.  It  was  of 
these  It  had  been  speaking,  and  It  was  of 
these  it  was  continuing  to  speak."  Common- 
wealth V.  Burrell,  7  Pa.  (7  Barr)  34,  87. 

Any  sneh  person. 

The  phrase  "any  such  person"  In  T^iws 
1899,  c.  49d,  providing  that  the  state  superin- 
tendent of  elections  or  any  deputy  may  call 
on  any  person  to  assist  him  In  the  perform- 
ance of  his  duty,  and  providing  that  any  such 
person  who  fails  to  respond  thereto,  or  who 
shall  willfully  or  feloniously  hinder  or  delny, 
or  attempt  to  binder  or  delay,  such  superin- 
tendent in  the  performance  of  his  duty,  shall 
be  guilty  of  a  felony,  plainly  refers  to  the 
persons  called  upon  by  the  officer  to  aid  him, 
and  does  not  include  a  person  not  called  upon 
to  mean  any  person.  People  v.  Hochstlm,  73 
N.  Y.  Supp.  620,  634,  36  MlsC.  Bep.  562. 

Any  tax  certificate. 

"Any  tax  certificate,"  as  used  In  Laws 
1878,  c.  334,  §  7,  providing  that  every  action 
to  cancel  any  tax  certificate  shall  be  brouglit 
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within  a  certain  time,  would  include  a  certifi- 
cate issued  on  sale  of  land  for  nonpayment  of 
a  special  assessment.  Dalrymple  t.  City  of 
Milwaukee,  10  N.  W.  141,  144,  53  Wis.  17& 

Any  term  of  years. 

How.  Ann.  St.  §  9124,  proyides  that  the 
offense  of  arson  shall  he  punished  hy  Impris- 
onment for  "any  term  of  years."  Held,  that 
the  phrase  "any  term  of  years"  must  be  con- 
strued to  mean  for  a  time  not  less  than  two 
years.  People  v.  Burrldge,  58  N.  W.  319,  99 
Mich.  343  (citing  In  re  Lamphere,  61  Mich. 
105.  108,  27  N.  W.  882;  Hx  parte  Seymour,  81 
Mass.  [14  Pick.]  40,  43 ;  Ex  parte  Dick,  Id.  86 ; 
Kx  parte  White,  Id.  90,  93). 

Any  time. 

See  "At  Any  Time.- 

Any  unsettled  person. 

"Any  unsettled  person,"  as  nsed  in  St. 
1874,  c.  274,  S  3,  relating  to  settlements  of 
paupers,  which  provides  that  no  existing  set- 
tlement shall  be  changed  by  any  provisions 
of  this  act  unless  the  entire  residence  and 
taxation  herein  required  accrued  after  its 
passage,  but  "any  unsettled  person"  shall  be 
deemed  to  have  gained  a  settlement  upon  the 
completion  of  the  residence  and  taxation 
herein  required,  etc.,  means  any  person  un- 
settled at  the  time  the  statute  took  effect. 
Worcester  v.  Great  Harrington,  6  N.  B.  491, 
492,  140  Mass.  243. 

Any  Tiadnot* 

Where  the  charter  of  a  city  authorized 
the  city  to  require  railroad  companies  to  keep 
in  repair  any  viaduct  or  viaducts  over  streets 
crossed  by  their  tracks,  tbp  phrase  "any  via- 
duct or  viaducts"  included  such  as  were  then 
in  existence,  as  well  as  those  subsequently 
constructed.  Chicago,  B.  &  Q.  R.  Co.  v. 
State,  66  N.  W.  62^,  628,  47  Neb.  549,  41  U 
R.  A.  481,  58  Am.  St  Rep.  557. 

Any  way. 

A  will  bequeathing  an  annuity  to  the 
testator's  wife,  payable  "annually  or  in  any 
way  she  may  wish,"  should  not  be  literally 
construed,  but  the  more  moderate  coustinic- 
tion  should  be  adopted,  namely,  that  she 
should  be  at  liberty  to  call  for  the  payment 
of  annuity  at  short  periods;  that  is  to  say,  at 
the  beginning  of  each  quarter.  The  words 
should  not  be  construed  to  mean  that  the 
wife  could  claim  the  payment  of  the  whole 
annuity  in  advance.  Hall  v.  Hall  (S.  C.)  2 
McCord,  Eq.  269,  281. 

In  an  accident  insurance  policy  which 
insures  against  death  from  injuries  through 
external  violence  and  accidental  means,  un- 
less it  is  caused  from  taking  poison  *'in  any 
way."  suicide,  etc.,  the  words  "In  any  way" 
relate  to  the  mode  or  manner  in  which  the  | 
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poison  is  taken,  and  not  to  the  motive  of  the 
insured  in  taking  it,  and  hence  cannot  be  con- 
strued to  embrace  his  involuntary  as  well  as 
his  voluntary  action  in  that  regard.  Metro- 
politan Ace.  Ass'n  V.  Froiland,  43  N.  B.  766, 
768,  161  111.  30,  52  Am.  St  Rep.  359. 

Any  vUl  or  codicil* 

"Any  will  or  codicil,"  as  nsed  In  the  en- 
acting clauses  of  an  act  relating  by  its  title 
only  to  wills  and  codicils  of  real  estate,  was 
so  limited  by  the  title,  and  could  not  be  con- 
strued to  affect  mere  testaments,  wills,  or 
codicils  of  personal  estate  only.  Brett  v. 
Brett,  3  Add.  Ecc.  210. 

The  preamble  of  25  Geo.  II,  c.  6,  after 
reciting  the  provision  in  the  statute  of  frauds 
which  requires  that  all  devises  of  land  should 
be  attested  and  subscribed  in  the  presence 
of  the  devisor  by  credible  witnesses,  and 
declaring  that  it  had  been  found  to  be  a  wise 
and  good  provision,  but  that  doubts  had  aris- 
en who  were  to  be  deemed  legal  witnesses 
within  the  intent  of  the  act,  declares  in  the 
enacting  portion  that  if  any  person  shall 
attest  the  execution  of  "any  will  or  codicil" 
which  shall  be  made  after  the  time  therein 
mentioned,  to  whom  any  devise,  legacy,  or 
gift  shall  be  made  of  real  or  personal  estate, 
such  devise,  legacy,  or  gift  shall,  so  far  as 
regards  such  person,  be  utterly  null  and  void. 
Held,  that  "any  will  or  codicil"  in  the  enact- 
ing clause  meant  such  wills  or  codicils  as  by 
the  statute  of  frauds  require  to  be  attested  by 
witnesses,  and  did  not  extend  to  wills  of  per- 
sonal estate  only.  Therefore  a  legacy  to  a 
person  who  is  an  attesting  witness  to  such  a 
will  is  not  void  Emanuel  v.  Constable,  3 
Russ.  436,  439. 

Any  -woman. 

St.  1855,  c.  304,  I  1,  providing  that  the 
real  estate  and  personal  property  of  "any 
woman  who  may  hereafter  be  married  in  this 
commonwealth,"  and  its  rents,  Issues,  and 
profits,  shall  remain  her  sole  and  separate 
property,  must  be  construed  as  extending  to 
and  including  a  woman  who,  with  her  hus- 
band, had  her  domicile  in  this  commonwealth 
at  the  time  of  their  marriage,  although  the 
marriage  was  solemnized  in  another  state. 
Woodbury  v.  Freeland,  82  Mass.  (16  Gray) 
105,  107. 

As  used  in  a  statute  providing  that  di- 
vorce might  be  grantcMl  for  certain  named  of- 
fenses, and  that  the  party  should  prefer  a 
petition,  and  on  proof  of  the  allegations  the 
court  might  grant  a  divorce,  and  that  the 
court  might  assign  to  "any  woman  so  di- 
vorced" part  of  the  estate  of  her  husband, 
the  expression  "any  woman  so  divorced,*' 
though  by  itself  all-inclusive,  meant  only 
those  women  who  were  divorced  for  the  fault 
of  the  husband.  Allen  y.  Allen,  48  Conn.  419, 
424. 
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ANT  I.AW,  USAGE,  OB  CUSTOM  TO 
TH£  CONTBABT  NOTWITH- 
STANDING. 

The  fact  that  a  statute  concludes  "any 
law,  usage,  or  custom  to  the  contrary  not- 
withstanding" does  not  imply  that  it  should 
be  given  a  repealing  tendency.  The  phrase 
was  formerly  frequently  used  by  the  Legis- 
lature to  round  off  a  period,  and  perhaps  to 
Jog  the  memory  of  the  Judges,  lest  they  for* 
get  that  posterior  laws  abrogate  those  which 
happen  to  be  prior  and  contrary  to  them. 
City  of  Philadelphia  y.  Davis  (Pa.)  6  Watts 
Ac  S.  268,  278. 

ANY  ONE. 

"Any  one  creditor,"  as  used  In  2  Rev. 
St  p.  478,  i  122,  providing  that  Justices  of 
the  peace  may  issue  writs  of  attachment 
against  the  personal  property  of  a  debtor 
when  the  amount  claimed  by  any  one  credit- 
or does  not  exceed  $100,  is  to  be  construed  to 
mean  any  one  claiming  under  the  same  bond 
and  affidavit    State  v.  King,  5  Ind.  439,  440. 

"Any  one  year,"  as  used  in  Act  Cong. 
April  20,  1818,  c.  118,  providing  that  receiv- 
ers of  public  money  for  the  lands  of  the  Unit- 
ed States  shall  receive  an  annual  salary  and 
a  commission  of  1  per  cent,  provided  the 
whole  amount  shall  not  exceed  for  any  one 
year  the  sum  of  $36,000,  meant  any  one 
year  from  the  date  of  the  commission  of  the 
receiver,  and  not  necessarily  commencing 
with  the  calendar  year.  United  States  v. 
Dickson,  40  U.  S.  (15  Pet)  141,  168, 10  L.  Ed. 


ANY  OTHER. 

A  power  authorized  an  attorney  to  de- 
mand plaintiff's  Just  dower  be  assigned  to 
her  in  any  and  all  of  the  before  mentioned 
premises  or  "any  other,"  but  no  premises 
were  described.  Held,  that  the  words  "any 
other"  added  nothing  to  its  meaning.  Sloan 
V.  Whitman,  59  Mass.  (5  Cush.)  532,  533. 

A  building  contract  providing  that  any 
change  in  tbe  plans,  either  in  quantity  or 
quality  of  the  work,  should  be  executed  by 
the  contractor  without  holding  the  contract 
as  violated  or  void  "in  any  other  respect"  ex- 
cludes the  implication  of  any  change  in  terms, 
except  such  as  would  result  from  the  altera- 
tion of  the  plans,  but  not  such  changes  as 
would  be  the  necessary  consequence  thereof. 
Ully  V.  Person,  32  Atl.  23,  24,  168  Pa.  219. 

As  ejnsdem  generis. 

The  general  words  "any  other  thing,"  in 
a  statute  first  enumerating  certain  partic- 
ular things,  and  then  using  the  general  terms 
"any  other  things,"  is  ordinarily  to  be  con- 
fined to  things  ejusdem  generis;  that  is,  of 
the  same  kind  as  the  special  words  have  enu- 
merated.   But  the  reason  of  this  rule  of  con- 


struction is  not  applied  when  it  Is  evident 
that  the  intention  of  the  statute  will  he 
thwarted  by  its  application.  State  v.  Wil- 
liams, 35  Mo.  App.  541,  548. 

The  phrase  "any  other  dangerous  weap- 
on," following  in  a  statute  immediately  the 
kind  of  weapons  declared  to  be  dangerous,  re- 
ferred to  other  weapons  not  included  in  the 
description,  but  of  the  same  class.  State  v. 
Brown,  6  South.  641,  41  La.  Ann.  345. 

A  fire  policy  which  provided  that  If  cam- 
phene,  spirit  gas  or  burning  fluid,  phosgene, 
"or  any  other  inflammable  liquid"  should  be 
used,  an  additional  premium  would  be  re- 
quired, meant  some  liquid  equally  inflamma- 
ble with  those  enumerated.  Wood  v.  North- 
western Ins.  Co.,  46  N.  Y.  421,  426. 

Section  36  of  the  act  concerning  boats 
and  vessels,  which  enumerates  the  causes  of 
indebtedness  for  which  a  part  owner  of  a 
boat  may  sue  a  boat  and  reciting  thereafter 
"any  other  cause  of  indebtedness  whatever," 
means  such  causes  of  indebtedness  as  had 
been  previously  enumerated.  Langstaff  ▼. 
Rock,  13  Mo.  579,  580,  582. 

The  clause  "any  other  matter  or  thing 
whatsoever,"  as  used  in  Act  1882,  rendering 
j  it  indictable  to  put  into  any  bag  or  bale  of 
cotton  any  stone,  wood,  trash  cotton,  cotton 
seed,  "or  any  other  matter  whatsoever,"  is 
employed  literally,  and  is  not  restricted  to 
the  things  previously  enumerated.  State  v. 
Holman  (S.  C.)  3  McCord.  306,  808. 

Rev.  St  c.  192,  1 1,  gives  a  review  as  of 
right  to  the  party  against  whom  Judgment 
has  been  rendered  in  any  dvil  action  in  tbe 
court  of  common  pleas  in  which  an  issue  of 
fact  has  been  Joined,  and  section  2  author- 
izes the  Supreme  Court,  upon  petition,  to 
I  grant  a  review  "in  any  other  case"  where  it 
shall  appear  that  Justice  has  not  been  done 
through  any  accident  mistake,  or  misfor- 
tune. Held,  that  the  words  "any  other  case" 
are  not  to  be  construed  as  meaning  in  any 
other  actions  than  those  described  in  section 
1,  but  as  meaning  in  any  other  than  those 
cases  in  which  the  party  alleging  injustice  in 
the  Judgment  has  had  an  opportunity  to  cor- 
rect It  by  a  rehearing  upon  review  as  of  right 
Cobum  V.  Rogers,  32  N.  H.  372,  374. 

Any  other  oanse  or  reason* 

In  Rev.  St  c.  95,  §  4,  providing  that  any 
married  woman  whose  husband,  either  from 
drunkenness,  profligacy,  or  "any  other 
cause,"  shall  neglect  or  refuse  to  provide  for 
her  support  and  the  support  and  education  of 
her  children,  shall  have  the  right  ip  her  own 
name  to  transact  business,  and  to  receive  and 
collect  h«r  own  earnings  and  the  earnings 
of  her  own  minor  children,  and  apply  the 
same  free  from  the  control  of  her  husband, 
the  phrase  "any  other  cause"  should  not  be 
construed  as  meaning  every  case  where  for 
any  reason  the  husband  does  not  famish  his 
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wife  wtth  food  and  raiment  and  all  the  nec- 
essaries of  life,  but  means  Tices  of.  like  kind 
to  drunkenness  or  profligacy,  or  to  conduct 
tending  to  the  same  result;  hence,  where  a 
husband  was  not  lazy,  indolent,  or  vicious, 
but  was  merely  a  careless  manager,  and  In 
debt,  and  unable  to  supply  the  necessary 
wants  of  his  wife,  though  he  worked  some- 
times on  a  farm  and  sometimes  in  a  stone 
quarry,  the  statute  did  not  apply.  Bdson  y. 
Hayden,  20  Wis.  682,  684. 

"Any  other  cause,*'  as  used  in  a  contract 
for  the  purchase  of  sugar  cane»  providing 
that  the  purchaser  should  be  entitled  to  re- 
fuse to  receive  cane  in  case  its  machinery 
became  disabled  in  consequence  of  fire,  want 
of  water,  breakdown,  labor  strikes,  or  "any 
other  cause"  beyond  the  control  of  defend- 
ant, was  not  subject  to  the  rule  ejusdem 
generis,  but  was  a  sufficiently  broad  expres- 
sion to  cover  any  uncontrollable  overpower- 
ing cause  necessitating  the  suspension  of 
operation.  Vredenburg  v.  Baton  Rouge  Su- 
gar Ck>.,  28  South.  122,  124.  52  La.  Ann. 
1666. 

"Any  other  reason,**  as  used  In  Civ.  CkKle, 
S  2533.  providing  that  "the  surety  of  any 
guardian  on  his  bond,  may  at  any  time  make 
complaint,  to  the  ordinary  of  any  misconduct 
of  his  principal  in  the  discharge  of  his  trust 
or  for  any  other  reason  show  his  desire  to  be 
relieved  as  surety,"  relates  to  some  ground  or 
grounds  of  relief  not  ejusdem  generis  with 
those  which  arise  from  the  guardian's  official 
misconduct,  such  as  want  of  persona]  integ- 
rity, lack  of  business  capacity,  extravagant  or 
reckless  living,  indulgence  in  vicious  or  im- 
moral habits,  criminality,  etc.  National 
Surety  Co.  v.  Morris,  86  S.  B.  690,  691,  111 
Ga.  307. 

Any  other  felony. 

"Any  other  felony,"  as  used  In  Sanb. 
A  B.  Ann.  St  §  4385,  providing  a  penalty  for 
any  person  who  shall  assault  another  with 
intent  to  commit  burglary,  robbery,  or  may- 
hem, and  who  shall  attempt  to  commit  arson 
or  any  other  felony,  means  such  felonies  as 
are  committed  by  force,  and  does  not  include 
adultery.  State  v.  Goodrich,  54  N.  W.  577, 
84  Wis.  359. 

"Any  other  felony,"  as  used  in  Rev.  St 
fi  819  [U.  S.  Comp.  St  1901,  p.  629],  providing 
that  when  the  offense  charged  is  treason  or  a 
capital  offense  the  defendant  shall  be  enti- 
tled to  20  and  the  United  States  to  5  peremp- 
tory challenges,  and  on  the  trial  of  "any  oth- 
er felony"  the  defendant  shall  be  entitled  to 
10  and  the  United  States  to  3  peremptory 
challenges,  is  to  be  construed  to  mean  of- 
fenses other  than  capital  offenses.  United 
States  V.  Coopersmith  (U.  S.)  4  Fed.  198>  199. 

Any  other  funds. 

By  a  codicil  to  a  will  a  testator  bequeath- 
ed to  his  executors,  for  the  use  of  his  chil- 


dren, 'Vhatever  stock  now  stands  in  my 
name,  or  may  hereafter  stand  in  the  Dutch 
funds,  or  'any  other  funds,' "  including  any 
interest  arishig  therefrom.  Held,  that  the 
words  "any  other  funds"  included  stock  in 
British  funds,  as  well  as  the  testator's  inters 
est  in  Dutch  funds.  Montresor  v.  Montresor, 
1  Colly.  693,  694. 

Game  or  gambUns  devlee. 

The  phrases  "any  other  species  of  gam- 
ing whatever"  and  "any  other  game  of  haz- 
ard or  address"  in  Act  1879,  c.  8,  making  void 
all  contracts  the  consideration  of  which  is 
money  lost  by  playing  at  cards,  dice,  bil- 
liards, horse  racing,  or  any  other  species  of 
gaming  whatever,  include  cockflghtlng.  Bag- 
ley  V.  State,  20  Tenn.  (1  Humph.)  486,  489. 

Under  a  statute  which  prohibits  gaming, 
and,  after  enumerating  several  banking 
games,  prohibits  "any  other  banking  game," 
the  phrase  "any  other  banking  game"  means 
any  banking  game  not  enumerated.  Ran- 
dolph V.  State,  9  Tex.  521,  524. 

Under  a  statute  prohibiting  the  use  of 
certain  named  gambling  devices,  and  also  of 
"any  other  gambling  devices  whatever,"  It  is 
held  that  the  latter  phrase  intended  to  have 
reference  to  such  device  as  changed  the  name 
of  the  bank  or  table,  or  other  device  specific- 
ally prohibited,  without  any  essential  change 
in  the  game  played,  and  that  a  horse  race 
could  not  be  considered  as  coming  within  the 
prohibition  of  the  statute  contained  in  the 
phrase  quoted.  McBlroy  v.  Garmichael,  6 
Tex.  454,  456. 

Any  other  house* 

The  phrase  "any  other  house,"  In  Act 
1809,  c.  138,  making  it  an  offense  to  will- 
fully burn  a  mill  or  any  other  house,  in- 
cludes a  schoolhouse  not  parcel  of  a  dwelling 
house.  Jones  v.  Hungerford  (Md.)  4  Gill  & 
J.  402,  406. 

Under  2  Litt  &  S.  St  Law,  989,  providing 
that  all  and  every  persou  or  persons  that 
shall  intentionally  and  unlawfully  burn  any 
tobacco  house,  warehouse,  or  storehouse,  or 
any  house  or  place  where  wheat,  Indian  com, 
or  other  grain  shall  be  kept,  or  "any  other 
house  or  houses  whatsoever,"  shall  be  punish 
ed,  etc.,  the  offense  is  not  limited  to  houses  o« 
the  class  mentioned  in  the  act  and  hence  in- 
cludes a  schoolhouse.  Wallace  v.  Young,  21 
Ky.  (5  T.  B.  Mon.)  155,  156. 

Any  other  law. 

Laws  1872,  c.  182,  relating  to  the  grant 
of  railroad  aid  by  towns,  section  11  provides 
that,  if  any  coun^,  town,  city,  or  village  shall 
issue  and  deliver  to  any  railroad  company  any 
bonds  in  pursuance  of  the  provisions  of  the 
act  it  shall  not  thereafter  issue  or  deliver 
any  bonds  or  incur  any  liability  in  aid  of  the 
construction  of  the  railroad  of  such  company 


ANY  ariUUK 


45b 


ANT  OTH£B 


by  flrtne  of  the  authority  of  "any  other 
iaw*'  of  the  state.  Held,  that  "any  other 
law*'  means  laws  which  were  in  existence 
when  the  act  of  1872  was  passed,  for  it  could 
not  operate  on  laws  thereafter  enacted,  as 
future  acts  in  conflict  with  it  would  necessa- 
rily operate  as  a  repeal  of  the  section  pro 
tan  to,  and  the  Legislature  of  1872  could  not 
bind  futiure  Legislatures.  Oleson  y.  Green 
Bay  &  L.  P.  Ry.  Co.,  36  Wis.  383,  389. 

Any  other  manner. 

In  Rev.  St.  c.  90,  <  83,  providing  that 
when  any  person  shall  claim  any  title  or  in- 
terest by  force  of  a  subsequent  attachment, 
or  a  purchase,  or  a  mortgage,  "or  in  any  oth- 
er manner/'  In  any  estate  that  l8  attached 
in  a  suit  between  other  persons,  a  claim  as- 
serted "in  any  other  manner"  means  any 
claim  subsequent  to  a  prior  attachment 
Pelrce  v.  Richardson,  00  Mass.  (9  Mete.)  69, 
71. 

Any  other  matter. 

Code  1888,  S  3299,  allowing  a  defendant 
to  plead  as  a  counterclaim  "any  other  mat- 
ter as  would  entitle  him  either  to  recover 
damages  at  law  from  the  plaintiff  ♦  ♦  ♦ 
or  to  relief  In  equity,"  does  not  permit  him 
to  set  up  unliquidated  damages  based  on 
breach  of  a  contract  other  than  that  sued 
on.  American  Manganese  Co.  v.  Virginia 
Manganese  Co.,  21  S.  £.  4CG,  91  Va.  272. 

The  release  of  a  debtor,  executed  by  his 
creditors,  and  reciting  that  they  released  all 
claims  or  demands  which  they  or  any  per- 
son claiming  under  them  might  have  for  and 
on  account  of  certain  bonds,  notes,  and 
debts,  and  from  "any  other  matter  or  thing" 
from  the  beginning  of  the  world,  meant 
those  claims  which  were  positively  released 
and  covenanted  not  to  be  sued  for.  Words 
of  such  nature  are  often  found  in  giving  re- 
leases, but  they  are  generally  restrained  to 
the  subject-matter  on  wliich  the  parties  act 
llalsey  v.  Fairbanks  (U.  8.)  11  Fed.  Cas.  295, 
303. 

Any  other  means. 

**Any  other  means,"  as  used  In  Comp. 
Laws,  f  75r>7,  enacting  that  every  person  who 
shall  set  Are  to  any  building,  or  by  "any  oth- 
er means**  attempt  to  cause  any  building  to 
be  burned,  shall  be  punished  by  fine  or  Im- 
prisonment in  the  state  prison,  means  some 
physical  act  on  the  part  of  accused,  and  does 
oot  embrace  a  case  where  one  solicits  anoth- 
er to  fire  a  building.  McDade  v.  People,  29 
Mich.  50,  55. 

Any  other  ofteer. 

Under  Code  Civ.  Proc.  |  14,  authorizing 
an  action  on  bonds  of  guardian,  sheriff,  ^or 
any  other  officer,"  county  treasurers  are  In- 
j-luded,  though  they  are  not  specially  named 
in  the  section.  Alexander  v.  Overton,  34  N. 
\V.  C29,  630,  22  Neb.  227. 


Any  other  person. 

Code  1873,  i  1553,  providing  that  any 
express  company,  railway  company,  or  any 
person  in  the  employ  of  any  express  compa- 
ny, or  any  common  carrier,  or  any  person 
in  the  employ  of  any  common  carrier,  or  if 
"any  other  person"  knowingly  bring  within 
this  state  intoxicating  liquor,  he  shall  be 
punished,  etc.,  cannot  be  construed  to  en- 
large the  classes  which  precede  the  words 
"any  other  person"  and  means  simply  other 
persons  of  like  kind  or  in  like  employment 
with  those  specified,  and  are  limited  to  other 
like  persons.  Hence  a  driver  for  one  wlio 
was  engaged  in  the  business  of  moving, 
transporting,  or  delivering  goods  for  hire  the 
same  as  a  transfer  company,  though  not  a 
public  carrier,  because  his  employment  with 
one  corporation  was  exclusive,  belongs  to  the 
classes  enumerated  In  the  statute,  or,  rather, 
to  a  like  class.  State  v.  Campbell,  40  N.  W. 
100,  101,  76  Iowa.  122. 

Gen.  St  c.  47,  art  1,  f  4,  provides  that, 
if  the  loser  or  his  creditor  does  not  sue  for 
the  money  or  thing  lost  at  gaming  within 
six  months  after  Its  payment  or  delivery,  any 
other  person  may  sue  the  winner  and  recov- 
er treble  the  amount  of  value  of  the  proper- 
ty or  thing  lost  Held,  that  the  words  "any 
other  person*'  did  not  Include  the  wife  of 
the  loser,  since  the  loss  would  not  affect  her 
personal  estate,  and  therefore  she  was  dis- 
qualified to  sue  alone.  Moore  v.  Settle,  82 
Ky.  187,  56  Am.  Rep.  889. 

Code,  p.  542,  |  10,  provldhig  that  the 
court  shall  have  power  at  any  time  to  re- 
voke an  order  committing  the  estate  of  a  de- 
cedent to  the  sheriff  for  administration,  and 
to  grant  letters  to  *'any  other  person,"  doei 
not  mean  that  the  court  will  revoke  the  o^ 
der  at  the  application  of  any  person,  but  is 
limited  by  the  power  of  the  court  to  exercise 
its  discretion  as  to  the  suitableness  of  tbe 
lH>rson  and  the  time  and  circumstances  of 
his  application.  Hutcheson  v.  Prlddy  (Va.) 
12  Grat  85,  89. 

Rev.  St  tit  1,  i  277,  providing  that  ev- 
ery  person  who  shall  set  a  fire  on  any  land 
that  shall  run  on  the  land  of  "any  other  per- 
son** shall  pay  the  damages,  means  by  such 
other  person,  a  proprietor  of  land,  other  than 
the  one  on  whose  land  the  fire  was  set; 
meaning  that  the  damage  which  might  be 
recovered  shall  be  that  which  is  occasioned, 
not  to  the  land  on  which  the  fire  was  set, 
but  to  the  land  of  "any  other  person"  on 
which  it  should  afterwards  run.  Grannls  v. 
Cummings,  25  Conn.  165. 

.  Qen.  St  c.  47,  art  1,  f  4,  declaring  tliat 
If  a  loser  at  gaming,  or  his  creditor,  shall 
not  sue  for  the  money  within  six  months, 
"any  other  person"  might  sue  the  winner 
and  recover  triple  the  value  of  the  money 
lost  creates  a  new  cause  of  action  In  favor 
of  any  person  competent  to  sue^  but  does  not 
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enable  an  alien  or  married  woman  to  sue 
the  winner.  Moore  t.  Settle,  82  Ky.  187, 
189,  66  Am.  Rep.  889. 

A  statute  providing  for  the  creditors*  bill 
against  the  defendant  and  "any  other  per- 
son** to  compel  a  discovery  Is  not  to  be  un- 
derstood literally,  and  does  not  mean  that 
such  a  bill  may  be  filed  against  any  one.  It 
must  be  construed,  "any  other  person  legally 
liable.**  Neither  does  it  In  the  least  Imply 
that  it  may  not  be  brought  against  the  de- 
fendant alone.  Bay  State  Iron  Co.  v.  Gk)od- 
all  39  N.  H.  223.  234.  75  Am.  Dec.  219. 

"Any  other  persons,"  as  used  In  a  con- 
tract that  there  should  be  no  Hens  entered 
or  filed  by  any  subcontractor  or  "any  other 
persons*'  for  or  on  account  of  any  work,  la- 
bor, or  materials  done  or  supplied  In  or  up- 
on a  building,  Include  all  other  persons,  and 
necessarily  Include  the  principal  contractor, 
as  the  words  are  generic,  and  necessarily  in- 
clude all  persons  who  have  a  right  to  file 
liens.  Commonwealth  Title  Ins.  &  Trust  Co. 
V.  Ellis,  43  Atl.  1034.  1036,  'l92  Pa.  821,  78 
An^.  St.  Rep.  816. 

Any  other  stata. 

In  the  construction  of  statutes  the  words 
"any  other  state**  shall  be  held  to  include 
any  state  or  territory,  and  any  foreign  gov- 
ernment or  country,  and  the  District  of  Co- 
lumbia.   Ky.  St  190£,  <  446 

AHTTHIKG. 

See  "If  Anything.'^ 

"Arythlng,**  as  used  in  Rev.  St.  U.  S. 
§  6056.  providing  that  no  person  shall  be  en- 
titled to  maintain  an  action  against  an  as- 
signed' in  bankruptcy  for  "anything  done  by 
hlUi  as  such  assignee**  without  giving  20 
days'  notice,  includes  all  things  which  the 
assignee  assumes  to  do  as  such,  and  which 
an  assignee  is  authorized  to  do  under  the  cir- 
cumstances. Haven  v.  Place,  11  N.  W.  117, 
28  Minn.  551. 

In  holding  that  an  exception  in  a  life 
policy  that  the  insurer  should  not  be  liable 
for  injuries,  fatal  or  otherwise,  resulting 
wholly  or  In  part  from  poison  or  "anything** 
accidentally  or  otherwise  taken,  administer- 
ed, or  absorbed  or  Inhaled,  Included  death 
caused  by  blood  poisoning  from  the  effect  of 
the  absorption  into  the  system  of  septic  poi- 
son evolved  by  the  propagation  of  germs  in 
cotton  inserted  by  a  dentist  in  wounds  caus- 
ed by  the  removal  of  teeth,  it  was  said  "that 
while  the  word  'poison,*  as  used  In  the  pol- 
icy, may  be  construed  to  mean  liquids  com- 
monly known  as  poison,  it  is  followed  by  the 
words  'or  anything,'  which  clearly  indicates 
that  the  intent  was  to  Include  under  the  en- 
ttre  term  anything  of  a  poisonous  nature." 
Kasten  y.  Interstate  Casualty  Co.  of  New 


York,  74  N.  W.  684,  99  Wis.  78,  40  U  R.  A. 
651. 

ANYTHING  OF  VALUE. 

The  term  "anything  of  value,"  as  used 
in  the  Penal  Code,  includes  money,  bank  bills 
or  notes.  United  States  treasury  notes,  and 
other  bills,  bonds,  or  notes  issued  by  lawful 
authority,  and  intended  to  pass  and  circu- 
late as  money;  goods  and  chattels;  any 
promissory  note,  bill  of  exchange,  order, 
draft,  warrant,  check,  or  bond  given  for  the 
payment  of  money;  any  receipt  given  for  the 
payment  of  money  or  other  property;  any 
right  in  action;  things  which  savor  of  the 
realty,  and  are,  at  the  time  they  are  taken, 
a  part  of  the  freehold,  whether  they  be  of 
the  substance  or  produce  thereof,  or  affixed 
thereto,  although  there  be  no  interval  be- 
tween the  severing  and  the  taking  away; 
and  every  other  thing  of  any  value  what- 
ever. Bates*  Ann.  St.  Ohio  1904,  i  6794; 
Rev.  St  Wyo.  1899,  |  5190. 

Rev.  St  I  6794,  defines  the  term  "any- 
thing of  value,*'  as  used  in  the  definition  of 
larceny,  as  including  things  which  savor  of 
the  realty,  and  are  at  the  time  they  are  tak- 
en a  part  of  the  freehold,  whether  they  are 
of  the  substance  or  produce  thereof  or  affix- 
ed thereto,  if  there  be  no  interval  between 
the  time  of  severing  and  the  taking  away. 
Bar  V.  White,  39  Ohio  St  660.  651. 

In  Rev.  St  §  6900.  providing  that  who- 
ever promises  any  valuable  thing  to  a  mem- 
ber of  the  General  Assembly  to  infiuence 
him  shall  be  punished,  etc.,  no  distinction 
can  be  drawn  between  "anything  of  value'* 
and  "money.**  since  the  term  "anything  of 
value'*  includes  money  by  the  express  pro- 
visions of  Rev.  St  §  6794.  Watson  v.  State, 
39  Ohio  St  123,  126. 

ANYWISE. 

See  "In  Anywise.* 

APART. 

See  "Separately  Apart** 

An  acknowledgment  executed  by  a  mar- 
ried woman,  which  recited  that  her  examina- 
tion by  the  notary  was  "apart**  from  her 
husband,  was  not  defective  for  not  stating 
also  that  it  was  "separate,"  since  "apart"  Is 
synonymous  with  "separate."  Belo  y.  Mayes, 
79  Mo.  67,  70. 

In  a  certificate  of  acknowledgment,  In. 
the  phrase  "apart  from  her  husband,"  as  ap> 
piled  to  a  married  woman,  the  word  "apart** 
means  the  absence  of  the  husband,  and  not 
necessarily  the  absence  of  all  other  persons. 
Hadley  v.  Gelger,  9  N.  J.  Law  (4  Halst) 
225,  233;  Dennis  y.  Tarpenny,  20  Barb.  371. 
374. 


APAETMBNT 


438 


APOTHBCABY 


APARTMENT. 

As  building,  see  "BuildiDg'*;  ''Building 

(In  Criminal  Law).** 
As    dwelling    house,    see    "Dwelling — 

Dwelling  House." 
As  house,  see  "House." 

The  "apartments"  within  a  house  and 
the  "house"  are  not  the  same.  "House"  may 
include  the  subjacent  land,  but  "apartments" 
within  it  may  not.  It  often  occurs  that  each 
apartment  of  a  house  of  several  stories  is 
leased  to  different  persons.  Each  lessee  has 
an  interest  in  the  land  in  so  far  as  it  sup- 
ports the  building,  and  ceases  on  destruction 
of  the  building  by  fire.  A  conveyance  and 
lease  of  the  apartments  may  be  within  the 
statute  of  frauds.  McMillan  y.  Solomon,  42 
Ala.  356,  358,  94  Am.  Dec.  654. 

"Apartment,"  as  used  In  Act  1784,  c.  41, 
§  8,  declaring  that  persons  incarcerated  for 
debt  should  be  confined  at  night  in  an  "apart- 
ment" of  the  prison,  meant  some  portion  of 
the  prison  or  grounds  to  which  such  debtor 
bad  been  assigned,  and  hence  the  yard  of  a 
prison  to  which  a  person  had  not  been  as- 
signed was  not  an  apartment  within  the 
statute.  McLellan  y.  Dalton,  10  Mass.  190, 
19L 

APAKTMENT  HOUSE. 

Tenement  house  distinguished,  see  "Ten- 
ement" 

The  term  "apartment  house"  only  came 
into  use  about  1880.  It  is  a  building  used  as 
a  dwelling  house  for  several  families,  each 
family  living  separate  and  apart  from  the 
others.  The  building  is  commodious  and 
handsome  in  outward  and  inward  appear- 
ance, and  each  suite  of  rooms  is  a  dwelling 
house,  with  a  separate  hall  and  bath,  and 
complete  in  itself,  each  separate  family  us- 
ing the  main  hall  for  an  entrance  into  the 
building.  White  v.  Collins  Bldg.  &  Const. 
Co.,  81  N.  Y.  Supp.  434,  436,  82  App.  Div.  1. 

APERTURE. 

An  "aperture,"  in  common  parlance.  Is 
one  thing,  and  an  aperture  with  a  tube  in 
it  is  another,  and  therefore  a  contract  for  so 
much  water  as  will  pass  through  two  metal- 
lic apertures  does  not  authorize  the  taking  of 
water  through  a  certain  kind  of  tube  by 
which  an  additional  quantity  of  water  can  be 
procured.  Schuylkill  Nay.  Co.  v.  Moore  (Pa.) 
2  Whart  477,  491. 


APEX. 

The  apex  of  a  vein  or  lode  is  the  highest 
part  thereof,  and  it  may  be  at  the  surface  of 
the  ground  or  at  any  point  below  the  surface. 


Larkin  v.  Upton,  12  Sup.  Ct  614,  144  U.  8. 
19,  36  li.  Ed.  330. 

The  word  "apex,"  as  used  in  mining  law, 
designates  the  highest  point  of  a  vein  or  lode. 
"The  apex  may  or  may  not  reach  the  surface 
of  the  ground.  The  United  States  mineral 
law  gives  to  the  miner  the  whole  of  every 
vein,  the  apex  which  lies  within  his  surface 
exterior  boundaries,  or  which  lies  within  per- 
pendicular planes  drawn  downward  indef- 
initely on  the  planes  of  these  boundaries. 
The  miner  may  follow  the  'dip,*  using  the 
word  in  either  of  its  significations  wherever 
it  comes,  providing  he  has  the  apex  and  the 
basis  of  operations,  and  that  he  does  not 
cross  the  vertical  planes  of  the  end  line." 
King  V.  Amy  &  Silversmith  Con.  Min.  Co., 
24  Pae.  200,  202,  9  Mont  543. 

The  "apex"  of  a  vein  Is  the  highest  point 
where  it  approaches  nearest  to  the  surface  of 
the  earth,  and  where  it  is  broken  on  its  edge 
so  as  to  appear  to  be  the  beginning  or  end 
of  the  vein.  If  a  vein  at  its  highest  point 
turns  over  and  pursues  its  course  downwards, 
then  such  point  is  merely  a  swell  in  the 
mineral  matter,  and  not  a  true  apex.  Ste- 
vens v.  Williams  (U.  S.)  23  Fed.  Cas.  40. 

Top  of  vein  distlnsnished. 

"In  the  Report  of  the  Public  Lands  Com- 
mission, the  word  'top,'  while  including  apex, 
may  also  include  a  succession  of  points— 
that  is,  a  line — so  that  by  the  top  of  a  vein 
would  be  meant  a  line  connecting  a  succes- 
sion of  such  highest  points  or  apices,  thus 
forming  an  edge.  The  word  'apex'  is  not  ex- 
actly synonymous  with  'top.'  The  word 
'apex'  ordinarily  designates  a  point,  and,  bo 
considered,  the  apex  of  a  vein  is  the  summit, 
the  highest  point  of  a  vein  in  the  ascent 
along  the  line  of  its  dip  and  downward 
course,  and  beyond  which  the  vein  extends 
no  further,  so  that  it  is  the  end,  or,  reversely, 
the  beginning,  of  the  vein."  Duggan  y.  Da- 
vey,  26  N.  W.  887,  901,  4  Dak.  110. 

APIECE. 

A  testator,  in  bequeathing  to  "each  of 
my  immediate  nephews  and  nieces  $1,000 
apiece,"  means  by  the  word  "apiece"  the 
same  as  by  the  word  "each,"  and  that  is 
simply  that  each  nephew  and  niece  shall 
have  $1,000.  Martin  v.  Trustees  of  Mercer 
University,  25  S.  E.  522,  523,  98  Ga.  820. 


APOTHECARY. 

An  apothecary  Is  one  who  practices 
pharmacy;  one  who  prepares  drugs  for  me- 
dicinal purposes,  and  keeps  them  for  sale. 
Webster.  Commonwealth  y.  Fuller  (Pa.)  2 
Walk.  550,  551. 

Practicing  as  an  apothecary  Is  the  mix- 
ing up  and  preparing  medicines,  prescribed 
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either  by  a  physician,  or  by  any  other  person, 
or  by  the  apothecary  himself.  Woodward  y. 
Ball.  6  Car.  &  P.  677. 

In  the  strictest  sense  of  the  word,  an 
"apothecary**  is  one  who  prepares  and  sells 
drags  for  medicinal  purposes,  and,  as  he 
must  necessarily  be  a  trafficker  In  drugs,  he 
would  seem  In  a  certain  sense  to  be  a  mer- 
chant Anderson  v.  Commonwealth,  72  Ky. 
(0  Bush)  569,  571. 

In  the  most  usual  and  familiar  sense,  an 
"apothecary"  is  understood  to  be  one  who 
vends  drugs  or  medicines  as  a  trade  or  busi- 
ness, and  one  who  is  engaged  In  selling  and 
vending  liquids  compounded  of  roots  and 
herbs  under  the  "Thompsonian  System*'  is 
an  "apothecary,**  and  must  be  licensed,  un- 
der a  statute  requiring  the  licensing  of 
apothecaries.  Westmoreland  v.  Bragg  (S.  C.) 
2  Hill,  414,  415. 

As  drnggiist  or  eheinist. 

In  this  country,  the  business  of  phar- 
macist, "apothecary,"  or  druggist  is  all  one, 
and  the  same  person  who  prepares  and  com- 
pounds medicines  also  sells  them,  so  that  in 
popular  speech  all  three  are  used  interchange- 
ably, as  practically  synonymous.  State  v. 
Donaldson,  42  N.  W.  781,  41  Minn.  74. 

The  distinction  between  a  "chemist"  or 
a  '^druggist**  and  an  "apothecary"  is  that  the 
apothecary  might  not  only  prepare,  dispense, 
and  sell,  but  apply  and  administer,  medi- 
cines, and  if  a  druggist  or  chemist  not  only 
sold,  but  also  applied  and  administered,  medi- 
cines in  the  ordinary  course  of  attending  pa- 
tients, he  practiced  as  an  apothecary  within 
the  meaning  of  55  Geo.  Ill,  c.  194,  |  20,  Im- 
posing a  penalty  on  one  so  practicing  with- 
out certificate.  Apothecaries*  Co.  y,  Green- 
ough.  1  Adol.  &  B.  799,  803. 

As  mereliaiit. 

See  "Merchant." 


APPARATUS. 

See  "Philosophical  Apparatus.** 

The  terms  '*machlnery**  and  "apparatus" 
are  more  apt  to  designate  a  flume  built  along 
the  banks  of  a  river  leading  to  a  mining 
claim,  than  the  term  "mining  claim**;  there- 
fore such  a  flume  is  not  exempt  under  a 
statute  exempting  mining  claims  from  taxa- 
tion.   Hart  y.  Plum,  14  Cal.  148.  154. 

Of  electric  company. 

••Apparatus,"  as  used  in  a  contract  by 
an  electric  light  company  for  new  "appara- 
tus,** means  the  full  set  of  necessary  machin- 
ery as  finrnished,  and  not  merely  dynamoi 
and  lamps.  The  definition  of  the  word  "ap- 
paratus" given  In  Webster's  Dictionary  is  a 


full  collection  or  set  of  implements  for  a 
given  duty,  experimental  or  operatlva  This 
definition  is  Implied  in  the  derivation  of  the 
word.  These  implements  or  agencies  may 
be  numerous  and  various  in  character,  but 
are  all  united  in  a  common  function.  Mor- 
rison T.  Baechtold.  48  Atl.  926,  928,  93  Md. 
319. 

In  a  mortgage  of  an  electric  light  com- 
pany of  its  buildings,  machinery,  tools,  in- 
struments, and  "apparatus,**  "apparatus**  is 
broad  enough  to  include  the  lamps.  Rams- 
dell  V.  Citizens*  Electric  Light  &  Power  Co.. 
61  N.  W.  275,  276,  103  Mich.  89. 

For  camiiig. 

See  "Gambling  or  Gaming  Apparatus.'* 

Of  schooL 

"Apparatus,**  within  the  meaning  of 
Rev.  St  §  3995,  limiting  the  power  of  school 
boards  in  making  purchases  of  school  "ap- 
paratus** to  a  certain  sum  each  year,  is  an 
equipment  of  things  provided  and  adapted 
as  a  means  to  some  end,  and  includes  any 
complex  instrument  or  appliance  for  a  spe- 
cific action  or  operation,  such  as  a  mechan- 
ism so  constructed  as  when  operated  to  rep- 
resent the  relative  motions  of  the  earth  and 
the  moon  with  respect  to  each  other  and  the 
sun,  and  explain  the  various  phenomena 
caused  by  such  motions,  and  other  related 
subjects.  Board  of  Education  y.  Andrews, 
37  N.  B.  260,  61  Ohio  St  199. 

Of  trade  or  profession. 

A  typewriter  is  not  exempt  from  exe- 
cution as  a  **tooI  or  apparatus**  belonging  to 
the  profession  of  a  physician,  though  he  uses 
it  in  correspondence  and  advertising  his  busi- 
ness. Massle  v.  Atchley,  66  S.  W.  582,  583. 
28  Tex.  Civ.  App.  114. 

A  single  man  who  is  a  land,  loan,  and 
insurance  agent  cannot  claim  a  buggy  and 
harness  which  he  uses  in  his  business  as  ex- 
empt from  execution  as  **tools  and  apparat- 
us** belonging  to  his  trade  or  profession. 
Gates  V.  McClure  (Tex.)  66  S.  W.  224. 

"Apparatus,**  as  used  in  Rev.  St  1895, 
art  2397,  providing  that  tools,  apparatus, 
and  books  belonging  to  any  trade  or  profes- 
sion of  a  debtor  shall  be  exempt  from  execu- 
tion, does  not  include  a  bicycle  used  by  an 
architect  and  building  superintendent,  though 
useful  and  convenient  in  the  prosecution  of 
his  business.  As  there  used,  the  word  "only** 
includes  such  tools  as  properly  belong  to, 
and  are  essential  to,  the  conducting  of  the 
business.  For  instance,  the  printing  press, 
type,  cases,  etc,  are  tools  belonging  to,  and 
are  exempt  to,  a  printer;  the  awl,  last,  etc., 
to  a  shoemalser ;  the  forge,  anvil,  tongs,  ham- 
mers, etc.,  to  the  blacksmith.  But  the  word 
does  not  include  every  convenience  that  might 
be  beneficial  to  carrying  on  a  particular  busi- 
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nesfl.    Smith  y.  Horton,  46  S.  W.  401,  402,  19 
Tex.  Civ.  App.  28. 

A  statute  exemptiiig  tlie  tools  and  "ap- 
paratus" of  trade  from  execution  for  debt 
includes  the  printing  press,  types,  and  cases 
used  in  publishing  a  newspaper.  "The  word 
'apparatus'  is  a  generic  term  of  the  most 
comprehensive  signification.  The  'tools  and 
apparatus'  belonging  to  the  trade  or  profes- 
sion of  the  editor  or  publisher  of  a  weekly 
newspaper  is  the  printing  press,  type,  cases, 
etc,  and  not  alone  the  scissors,  bottle  of  Ink, 
and  goosequlll  pen  of  the  editorial  depart- 
ment The  apparatus  belonging  to  the  trade 
of  a  publisher  must  of  necessity  include  the 
press,  type,  cases,  etc.,  which  are  essen- 
tial to  the  conducting  of  that  business.  The 
blacksmith  could  as  well  be  deprived  of  his 
anvil  and  hammer,  the  shoemaker  of  his  awl 
and  last,  the  farmer  of  his  plow  and  hoe,  as 
the  publisher  of  his  press,  type,  and  cases." 
Green  v.  Raymond,  58  Tex.  80,  44  Am.  Rep. 
601. 

In  a  statute  providing  that  the  "appara- 
tus" and  tools  of  trade  of  a  mechanic  shall  be 
exempt  from  execution,  "apparatus"  is  not 
limited  to  expensive  and  complicated  machin- 
ery propelled  by  stenm  power,  but  embraces 
minor  machinery  operated  by  hand.  Willis 
V.  Morris,  1  S.  W.  799,  803,  66  Tex.  628,  69 
Am.  Hep.  634. 

"Apparatus,"  as  used  in  Sayles'  Civ.  St 
art  2337,  exempting  from  execution  a  tool 
or  "apparatus"  belonging  to  any  trade  or 
profession,  includes  an  iron  safe  used  by  an 
insurance  agent  to  store  his  policies,  etc 
Betz  V.  Maler,  83  S.  W.  710,  712,  12  Tex.  Civ. 
App.  210. 

A  steam  engine,  shingle  machine,  and 
saw  gummer  in  use  or  lately  used  in  business 
are  articles  exempt  from  execution  as  being 
"apparatus"  to  enable  the  person  to  carry  on 
the  business  in  which  he  is  principally  en- 
gaged. Wood  V.  Bresnahan,  30  N.  W.  206, 
208,  63  Mich.  614. 

"Tools  or  apparattis,"  within  the  mean- 
ing of  a  statute  exempting  the  tools  and  ap- 
paratus of  a  debtor  from  forced  sale,  in- 
cludes a  press  and  paper  cutter  owned  by  a 
Job  printer  and  necessary  for  his  business. 
St.  Louis  Type  Foundry  v.  Taylor  (Tex.)  35 
S.  W.  691,  692. 

APPAREL 

See  '^Ship's  Tackle,  Apparel,  and  Furni- 
ture";   "Wearing  Apparel." 

The  definition  of  the  word  "apparel"  as 
given  by  lexicographers  is  not  confined  to 
clothing ;  the  .  idea  of  ornamentation  seems 
to  be  the  rather  prominent  element  in  the 
word,  and  It  is  not  improper  to  say  that  a 
man  wears  a  watch  and  wears  a  cane.  In 
re  Steele  (U.  S.)  22  Fed.  Cas.  1202. 


APPARENT. 

See  ''Heir  Apparent" 

''Apparent**  may  mean  that  two  things 
may  be  and  clearly  appear  to  be  the  same, 
as  in  the  expression  "heir  apparent,"  which 
was  formerly  understood  in  a  less  absolute 
sense,  and  used  to  include  an  "heir  presump- 
tive; or,  as  more  popularly  used,  the  term 
'apparent  violation'  may  mean  things  which 
appear  to  be  the  same,  or  which  appear  to 
be  a  violation  of  a  rule  or  statute,  whether 
they  are  so  or  not"  Ramsden  y.  Gray, 
7  Man.  O.  &  S.  961,  968. 

As  aotnaL 

"Apparent,"  as  used  In  St  (Pasch.  Dig. 
art.  2260),  which  provides  that  though  a 
homicide  may  take  place  under  circumstances 
showing  no  deliberation,  yet  if  a  person 
guilty  thereof  provoke  a  contention  with  the 
"apparent"  Intention  of  killing  or  doing  seri- 
ous bodily  injury  to  deceased,  the  offense  does 
not  come  within  the  definition  of  manslaught- 
er, means  "manifest,"  "beyond  a  doubt"  "ob- 
vious." The  more  popular  meaning  of  the 
word  signifies  that  which  seems  to  exist  or 
is  indicated  by  appearances,  rather  than  that 
which  is  real  or  actuaL  Johnson  v.  State,  5 
Tex.  App.  423,  433. 

"Apparent,"  as  used  in  an  InstructioD  in 
a  trial  for  murder  that  if  a  man  provokes 
the  difllculty  with  the  "apparent  intention" 
of  taking  the  life  of  his  adversary,  and  kills 
to  save  his  life,  such  killing  would  be  un- 
lawful, should  be  construed  to  mean  "actual." 
Cunningham  v.  State,  17  Tex.  App.  89,  97. 

As  used  ih  a  charge  in  a  prosecution  (or 
murder,  limiting  the  right  of  self-defense  if 
defendant  provoked  difficulty  with  the  '^ap- 
parent"  intention  of  taking  the  life  of  the  de- 
ceased, "apparent"  means  "evident"  "obvi- 
ous," "clear,"  and  is  as  strong  as  "actual/' 
McCandless  v.  State,  57  S.  W.  672,  674,  42 
Tex.  Cr.  R.  68. 

As  Tisible. 

"Apparent"  means  capable  of  being  seen, 
or  easily  seen,  and,  as  used  in  an  instruction 
that  plaintiff  could  not  recover  any  damages 
for  broken  condition  of  corn  shelled  by  de- 
fendant that  was  "apparent"  when  he  re- 
moved the  corn,  compelled  plaintiflf  to  ex- 
amine every  sack,  as  it  meant  "capable  of 
being  seen  by  any  one  who  examined  all  the 
sacks,"  and  therefore  was  erroneous.  Chnse 
V.  Blodgett  Milling  Co.,  87  N.  W.  826,  828, 
111  Wis.  655. 

"Apparent"  and  "visible"  are  words  of 
similar  meaning.  Thus,  under  a  statute  de- 
fining "disorderly  persons"  as  those  who  hare 
no  visible  means  of  support  it  is  not  error 
to  show  that  defendant  had  no  "apparent" 
means  of  support  People  v.  HerrldL,  26  N. 
W.  767,  69  Mich.  563. 


APPARENT  AUTHORITY 


441 


APPARENT  ERROR 


APPABENT  AtTTHOBITT. 

"Apparent  authority"  is  that  authority 
which  an  agent  appears  to  have  by  some  act 
on  the  part  of  the  principal.  Webster  t. 
Wray,  24  N.  W.  207,  208,  17  Neb.  579. 

"Apparent  authority"  of  an  agent  is  that 
authority  which  he  appears  to  have  by  rea- 
son of  the  actual  authority  which  he  has,  and 
which  he  exercises  with  the  knowledge  and 
ratification  of  the  principal.  Obeme  y. 
Burke,  46  N.  W.  838,  842,  30  Neb.  581. 

"Apparent  authority"  is  that  authority 
'Of  an  agent  which  he  appears  to  have  by  rea- 
son of  the  nature  of  his  duties,  or  by  reason 
of  some  act  or  conduct  on  the  part  of  liis 
principal;  and  so,  where  an  agent  was  in- 
trusted with  the  business  of  carrying  on  a 
lumber  yard,  with  authority  to  sell  and  de- 
liver lumber  on  cash,  or  give  credit,  as  he 
should  see  proper,  to  collect  and  receive  the 
money  of  his  principal,  to  file  and  enforce 
mechanics*  liens  or  not,  as  he  deemed  best, 
he  was,  so  far  as  third  persons  were  concern- 
ed, the  general  agent  of  his  principal,  who 
would  be  bound  by  any  representation  or 
statement  made  by  him  to  a  third  party  that 
DO  lien  would  be  filed  on  certain  property. 
White  Lake  Lumber  Go.  v.  Stone,  27  N.  W. 
80e,  397,  19  Neb.  402. 

The  apparent  authority  mentioned  in  the 
rule  that  an  insurance  company  is  bound  by 
the  acts  of  its  agent  within  the  scope  of  his 
apparent  authority  must  be  understood  in  a 
legal  sense,  and  requires  something  on  which 
to  base  the  belief  that  the  agent  had  author- 
ity to  contract,  such  as  the  possession  of 
blank  policies  signed  by  the  officer  of  the 
company,  or  the  declaration  of  the  agent  to 
the  effect  that  he  had  such  authority,  coupled 
with  the  fact  that  such  authority  has  been 
recognized  by  the  company  by  issuing  policies 
on  such  contracts  or  by  permitting  the  agent 
to  continue  its  business  after  it  had  known 
of  such  representation.  Bell  v.  Peabody  Ins. 
Co.,  88  S.  E.  641,  543,  49  W.  Va.  437. 

"Apparent  authority"  is  that  authority 
which  an  agent  appears  to  have  from  that 
which  he  actually  does  have,  and  not  from 
that  which  he  may  pretend  to  have,  or  from 
his  actions  on  occasions  which  are  unknown 
to  and  unratified  by  his  principal.  Where  a 
mortgagee  retains  the  mortgage,  but  sends 
the  coupons  for  interest  to  an  agent  for  col- 
lection, with  no  other  directions  except  to 
collect  the  coupons,  the  agent  has  no  "ap- 
parent authority"  to  foreclose  the  mortgage. 
Corey  v.  Hunter,  84  N.  W.  570,  578,  10  N.  D. 
5. 

"Apparent  authority,"  as  applied  to  the 
right  of  one  railroad  company  to  sell  tickets 
over  another,  means  existence  of  some  rela- 
tion of  business  between  the  companies  from 
which  one  would  reasonably  be  led  to  believe 
that  the  authority  existed.  Mexican  Cent  R. 
Co.  Y.  Goodman  (Tex.)  43  S.  W.  580,  581. 


APPABENT  DAK  GER. 

The  term  "apparent  danger,"  as  used 
with  reference  to  the  law  of  self-defense* 
means  such  overt  actual  demonstration  by 
conduct  and  acts  indicative  of  a  design  to 
take  life  or  to  do  great  personal  injury  as 
would  make  the  killing  apparently  necessary 
to  self-preservation.  Stoneman  v.  Common- 
wealth (Va.)  26  Grat  887,  896;  Evans  v. 
State,  44  Miss.  762,  778. 

''Apparent  danger,"  as  used  in  reference 
to  danger  which  would  authorize  a  man  to 
kill  another  as  a  matter  of  self-defense,  is  to 
be  understood  as  meaning  not  apparent  dan- 
ger in  fact,  but  apparent  danger  as  to  de- 
fendant's comprehension.  State  v.  Carter, 
45  Pac,  745,  746,  15  Wash.  121. 

"Apparent  danger,"  as  used  in  an  In- 
struction that  if  the  defendant,  when  not  in 
actual  or  "apparent  danger"  of  receiving 
death  or  great  bodily  harm  at  the  hands  of 
the  deceased,  shot  and  killed  the  deceased, 
the  Jury  should  find  the  defendant  guilty  as 
charged,  means  such  circumstances  of  dan- 
ger as  would  excite  the  fears  of  a  reasonable 
perpK)n.    Leigh  v.  People,  118  111.  872,  379. 

APPABENT  EASEMENT. 

An  "apparent  easement"  is  an  easement 
which  depends  upon  some  artificial  structure, 
or  the  natural  formation  of  the  servient  tene- 
ment, obvious  and  permanent,  which  consti- 
tutes the  easement  or  Is  the  means  of  en- 
Joying  it,  as  the  bed  of  a  running  stream,  an 
overhanging  roof,  a  pipe  for  conveying  wa- 
ter; and  "nonapparent  easements"  are  such 
as  have  no  means  specially  constructed  or 
appropriate  to  their  enjoyment,  and  that  are 
enjoyed  at  intervals,  leaving  between  those 
intervals  no  visible  sign  of  their  existence, 
such  as  a  right  of  way,  or  right  of  drawing 
the  net  upon  the  shore.  Fetters  v.  Humph- 
reys, 18  N.  J.  Bq.  (3  C.  B.  Green)  360,  362. 

"Apparent  easement,"  as  used  in  refer- 
ence to  a  continuous  and  "apparent"  ease- 
ment which  will  pass  with  a  conveyance  of 
a  dwelling  alone  by  the  owner  of  both  yard 
and  house,  the  owner  retaining  the  yard, 
means  that  the  parties  should  have  either  ac- 
tual knowledge  of  the  quasi  easement,  or 
knowledge  of  such  facts  as  to  put  them  upon 
inquiry.  A  water  pipe  leading  from  a  driven 
well  in  a  yard  to  a  sink  in  the  kitchen  of  a 
dwelling,  there  ending  in  a  pump  by  which 
water  can  be  and  Is  habitually  dravni  from 
the  well  to  the  kitchen  for  domestic  purposes, 
the  well  and  the  water  pipe  being  completely 
hidden  from  view,  form  an  "apparent  ease- 
ment" Larsen  v.  Peterson,  30  Atl.  1094. 
1097,  53  N,  J.  Eq.  (8  Dick.)  88. 

APPARENT  ERROR. 

See  "Elrror  Anparent.** 
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APPABENT  GOOD  OBDEa. 

A  bill  of  lading  reciting  "shipped  in  ap- 
parent good  order,"  of  five  cases  of  merchan- 
dise, means  that  the  cases  are  in  apparent 
good  order  with  reference  to  the  external 
condition  of  the  same,  and  excludes  any  infer- 
ence that  the  carrier  admits  anything  as  to 
the  quality  of  the  contents  of  the  cases.  The 
California  (U.  S.)  4  Fed.  Cas.  1058,  1059. 

A  receipt  by  a  railroad  company  for 
goods  in  ''apparent  good  order"  raises  no 
presumption  against  the  carrier  as  to  the  ac- 
tual condition  of  the  goods  when  received, 
and  the  burden  rests  upon  the  consignor  to 
show  by  affirmative  proof  the  nature  and 
condition  of  the  contents,  and  that  they 
were  in  fact  in  good  order  when  received  by 
the  carrier.  Thyll  v.  New  York  &  L.  B.  R. 
Co.,  84  N.  Y.  Supp.  175,  177. 

Where  a  receipt  given  by  a  carrier  for 
goods  states  that  they  were  received  in  "ap- 
parent good  order,"  it  does  not  estop  the  com- 
pany from  showing  that  as  a  matter  of  fact 
they  were  damaged  when  received.  Blade 
V.  Chicago,  St  P.  &  F.  D.  li.  R.  Co.,  10  Wis. 
4,  5. 

The  use  of  the  word  "apparenf  in  a  bill 
of  lading  stating  that  the  goods  were  receiv- 
ed by  the  carrier  in  "apparent  good  order" 
does  not  change  the  effect  of  the  use  of  the 
words  "good  order"  as  an  admission,  and 
therefore  the  burden  of  showing  that  the 
goods  were  secretly  defective  or  insufficient 
is  on  the  carrier.  The  Oriflamme  (U.  S.)  18 
Fed.  Cas.  810. 

APPARENT  MATUBITT. 

The  apparent  maturity  of  a  negotiable 
instrument,  payable  at  a  particular  time,  is 
the  day  on  which  by  Its  terms  it  becomes  due, 
or,  when  that  Is  a  holiday,  the  next  business 
day.    Civ.  Code  S.  D.  1903,  S  2204. 

APPARENT  OWNERSHIP. 

*' Apparent  ownership"  of  a  cause  of  ac- 
tion, as  signed,  is  prima  facie  ownership. 
State  T.  Hastings,  15  Wis.  75,  84. 

APPARENT  SERVITUJIE. 

"Apparent  servitudes"  are  such  as  are 
to  be  perceivable  by  exterior  works,  such  as 
a  door,  a  window,  an  aqueduct  Civ.  Code 
La.  1900,  art  728. 

APPEAL 

See  "Devolutive  Appeal**;  **Probate  Ap- 
peal"; "Right  of  Appeal";  "Special 
Appeal." 

"The  word  'appeal*  Is  used  to  designate 
the  act  of  lodging  the  action  in  the  appellate 
court"    Williamson  v.  Judges  of  Court  of 


Common  Pleas  of  Middlesex.  County,  42  K 
J.  Law  (13  Vroom)  386,  391. 

"Appeal"  iB  the  name  given  a  proceed- 
ing for  the  revision  of  questions  of  law  aris> 
Ing  in  a  trial.  White  t.  Howd,  33  AtL  915, 
910,  66  Conn.  264. 

An  "appeal"  is  deilned  by  Code  Prac  | 
564,  to  be  the  act  by  which  one  of  the  parties 
to  a  suit  has  recourse  to  a  superior  tribunal 
in  order  to  have  the  judgment  of  the  inferior 
court  corrected.  Rausch  v.  Barrere  (La.)  83 
South.  602,  603,  109  La.  563. 

The  idea  of  an  aiq;>eal  Is  to  Becore  a  re- 
hearing of  the  whole  case,  and,  where  no 
Judgment  has  been  rendered,  there  is'notb- 
Ing  properly  presented  for  review.  City  of 
JefTersonvllle  v.  Tomlin,  35  N.  E.  29,  7  Ind. 
App.  681. 

An  "appeal"  is  the  act  of  the  party  which 
authorizes  the  appellate  court  to  take  cog- 
nizance of  the  cause,  and,  unless  the  record 
bears  testimony  that  it  was  taken,  the  ap- 
pellate court  has  no  evidence  of  authority  to 
entertain  lurisdiction.  Lockhart's  Ex'x  v. 
Lockhart  1  Tex.  199,  200. 

An  "appeal"  simply  means  a  second  hear- 
ing, so  that,  if  the  original  hearing  is  not  due 
process  of  law,  the  granting  of  an  appeal  can- 
not make  it  so.  Montana  Co.  v.  St  Louis 
Min.  &  Mill.  Co.,  14  Sup.  Ct  506,  509,  152  U. 
S.  160,  38  L.  Ed.  398. 

An  "appeal"  is  but  one  step  in  a  suit 
towards  the  final  adjudication  which  the  law 
has  provided  for.  In  re  Luscombe*s  Will, 
85  N.  W.  341,  344,  109  Wis.  186  (citing  North- 
western Mut  Life  Ins.  Co.  v.  Park  Hotel 
Co.,  37  Wis.  125,  131). 

An  appeal  is  a  method  of  revising  a 
definitive  Judgment  and  is  to  be  taken  after 
such  Judgment  is  rendered.  An  order  of  ap- 
peal which  is  absolutely  necessary  is  the  first 
step  in  the  process  by  which  the  cause  is 
brought  within  the  Jurisdiction  of  the  Su- 
preme Court.  Gagneauz  v.  Desonier,  29 
South.  282,  284,  104  La.  648  (citing  Dupre  v. 
Mouton,  23  La.  Ann.  543). 

"Appeal,"  in  the  sense  of  transfer  of 
Jurisdiction  from  one  court  to  another,  cannot 
be  predicated  of  any  process  by  which  a  court 
is  called  upon  to  determine  the  legality  of  an 
action  by  officers  of  another  department  In 
this  sense  there  can  be  no  appeal  from  a 
common  council  to  a  court  any  more  than 
there  can  be  an  appeal  from  the  Legislatare 
to  the  court  or  from  the  court  to  the  Legis- 
lature. In  appeals  from  the  court  of  probate 
to  the  superior  court,  we  sometimes  speak 
of  the  superior  court  as  being  for  that  case 
the  court  of  probate,  and  speak  correctly,  for 
probate  Jurisdiction  is  within  the  Judicial 
power,  and  may  be  exercised  by  the  superior 
court;  but  when  we  speak  in  the  same  way, 
in  commenting  on  the  discretionary  power 
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that  may  be  exercised  in  one  of  these  amorph- 
ous "appeals"  from  administrative  boards, 
the  expression  is  allowable  only  as  a  figure 
of  rhetoric.  Appeal  of  Norwalk  St  Ry.  Co., 
37  Ati.  1080,  1088,  09  Conn.  576,  39  L.  R.  A. 
794. 

Within  a  statute  providing  that  every  in- 
solvent corporation  of  which  a  receiver  has 
been  appointed,  or  any  person  aggrieved  by 
the  proceedings  or  determination  of  such  re- 
ceiver in  the  discharge  of  his  duty,  may 
appeal  to  the  court  of  chancery,  which  court 
shall  in  a  summary  way  hear  and  determine 
the  matter  complained  of,  and  make  such 
order  touching  the  same  as  shall  be  equitable 
and  just,  the  word  **appea]"  Is  used  in  a 
broad,  general  sense.  The  appeal  referred  to 
is  not  technical,  and  requires  no  particular 
form.  Taylor  v.  Gray,  44  Atl.  668,  672,  59 
N.  J.  Bq.  621. 

Act  May  9,  1899,  providing  that  all  ap- 
pellate proceedings  in  the  Supreme  Court 
heretofore  taken  by  writ  of  error,  appeal,  or 
certiorari  shall  hereafter  l>e  taken  In  a  pro- 
ceeding to  be  called  an  ''appeal,"  does  not 
affect  the  procedure  so  far  as  the  considera- 
tion of  the  evidence  or  the  opinion  in  the 
lower  court  are  concerned,  since  the  distinc- 
tion between  the  three  modes  of  reviewing 
decisions  is  not  done  away  with,  though  the 
same  name  Is  applied  to  all.  Appeal  of  Long, 
134  Pa.  641,  646,  19  Ati.  806. 

The  right  of  appeal  is  not  a  natural  or 
Inherent  one.  It  does  not  exist  at  common 
law,  and  in  this  state  it  la  conferred  wholly 
by  statute,  and  when  once  conferred  it  may 
be  withdrawn  by  the  Legislature,  unless,  in 
so  doing,  some  provision  of  the  organic  law 
of  the  state  Is  violated.  EvansvlIIe  &  T.  H. 
R.  Co.  V.  City  of  Terre  Haute  (Ind.)  67  N.  B. 
686,  690  (citing  Lake  Erie  R.  Co.  v.  Watkins, 
157  Ind.  600,  62  N.  B.  443,  and  cases  cited; 
National  Exch.  Bank  v.  Peters,  144  U.  S. 
570, 12  Sup.  Ct  767,  36  L.  Ed.  545). 

As  aa  aotloiiy  mitt  or  proceedins* 

See  "Action";  "Criminal  Action";  "Pro- 
ceedings"; "Suit" 

An  appeal  is  not  a  new  action,  although 
in  some  earlier  cases  the  old  views  seem  to 
have  continued  in  the  language  of  the  opin- 
ions. Boon  V.  City  of  Utica,  25  N.  Y.  Supp. 
846,  848,  4  Misc.  Rep.  583  (citing  Shuler  v. 
Maxwell  [N.  Y.]  38  Hun,  242). 

As  aotloii  of  eourt  alioTO* 

"Appeal,"  as  used  in  an  affidavit  for  ap- 
peal stating  that  the  appellant  believes  that 
he  has  a  just  and  legal  defense  to  make  upon 
the  merits  of  the  "appeal,"  means  "the  action 
in  the  court  above."  Snover  v.  Tlnsman,  38 
N.  J.  Law  (9  Vroom)  210,  211. 

ApplloatioB  in  same  court. 

An  application  to  the  same  court  in 
wtilch  a  decree  is  made,  to  reverse  its  de- 


cision,  is   sometimes  termed  an   "appeal.** 
Longworth  v.  Sturges,  4  Ohio  St  690,  708. 

As  applloatioii  for  relief. 

"Appeal,"  as  used  in  Act  1855,  p.  43,  f 
26,  allowing  an  "appeal"  from  the  assessment 
of  the  tax  collectors  to  the  selectmen,  means 
an  application  for  relief  to  be  obtained  by  a 
reconsideration  or  review  of  the  previous  ac- 
tion, and  should  not  be  construed  in  its  tech- 
nical sense  of  a  removal  of  a  case  from  an 
inferior  to  a  superior  court  for  review. 
Leach  v.  Blakely,  34  Vt  134,  135. 

In  this  state  "appeal"  has  been  used  by 
court  and  Legislature  with  two  meanings 
only-— one  as  applicable  to  the  superior  and 
inferior  courts,  when  it  means  the  transfer  of 
the  case  to  another  Jurisdiction  for  trial; 
and  one  as  applicable  to  the  Supreme  Court 
of  Errors,  where  it  means  an  application  to 
this  court  to  reverse  or  set  aside  a  Judgment 
of  the  trial  court  for  errors  in  law.  In  the 
latter  sense  it  was  never  used  until  the  act 
of  1882  authorized  all  errors  previously  cor- 
rected by  the  means  of  a  writ  of  error,  a  mo- 
tion in  error,  or  a  motion  for  new  trial  to  be 
included  in  one  application,  and  called  that 
application  an  "appeal."  The  term  in  the 
act  of  1882,  which  provides  that  upon  the 
trial  of  any  civil  action  to  the  court  without 
a  Jury,  in  which  an  appeal  to  the  Supreme 
Court  of  Errors  may  now  be  taken,  each  party 
may,  etc..  Is  used  in  the  latter  sense.  Styles 
V.  Tyler,  30  Ati.  165,  174,  64  Conn.  432. 

Certiorari  distiiiciiished. 

The  distinction  between  an  "appeal"  and 
a  "certiorari"  is  marked.  The  former  brings 
the  case  up  on  Its  merits.  The  latter  brings 
up  the  record  only,  and  upon  such  a  writ  the 
court  can  look  merely  at  the  regularity  of  the 
proceedings.  In  re  Thirty-Fourth  St.,  Phila- 
delphia, 81  Pa.  (31  P.  F.  Smith)  27,  29. 

As  electioii  to  change  f  onun. 

"Appeal,"  as  used  in  a  Justice's  record 
which  recited  that  the  defendant  offered  in 
evidence  Utie  to  the  real  estate  in  controversy 
and  that  the  plaintiff  "appealed"  to  the  court 
of  common  appeals,  means  that  the  plaintiff 
elected  to  change  the  forum,  and  not  that  he 
took  an  appeal  in  its  technical  sense.  Law- 
rence V.  Souther,  49  Mass.  (8  Mete)  166,  168. 

As  iBToke  aid  of. 

"Appeal,"  as  used  in  Mansf.  Dig.  §  5687, 
creating  a  board  for  the  equalization  of  tax- 
able values  in  each  county,  and  providing 
that  any  party  aggrieved  by  the  action  of  the 
board  may  "appeal"  therefrom  to  the  county 
court,  should  not  be  construed  In  its  technical 
sense  of  a  removal  of  the  case  from  an  In- 
ferior to  a  superior  court  for  review,  but  in 
Its  popular  signification  of  "Invoke  the  aid 
of."  Prahrie  County  T.  Matthews,  46  Ark. 
383,386. 
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As  orlglaal  application. 

The  word  "appeal,"  as  used  In  Pub.  Acts 
1803,  c.  175,  providing  for  an  "appeal"  from 
the  acts  of  county  commissioners  In  granting 
or  refusing  licenses,  has  been  construed-  as 
providing  for  an  original  application  to  a 
superior  court  to  exercise  its  appropriate 
Judicial  power  in  respect  to  acts  of  the 
county  commissioners  in  excess  of  their  pow- 
er or  in  the  unlawful .  abuse  of  that  power. 
Such  appeal  is  a  process  by  which  the  supe- 
rior court  is  enabled  to  determine  the  legality 
of  certain  specified  actions  of  the  county 
commissioners.  Appeal  of  Moynihan,  63  Atl. 
903,  904,  75  Conn.  338. 

Afl  perfected  appeaL 

"Appeal,"  as  used  in  Or.  Code,  I  281, 
providing  that  upon  "the  appeal"  any  de- 
cision of  the  court  or  intermediate  order  made 
in  the  progress  of  the  case  may  be  reviewed, 
means  upon  the  complete  and  perfected  ap- 
peal, and  hence  there  can  be  no  review  until 
notice  of  the  appeal  has  been  given  and  a 
transcript  of  the  case  filed  in  the  Supreme 
Court  In  re  Chambers,  2  Pac.  646,  649,  80 
Kan.  450. 

Afl  rcmoTal  of  canso* 

An  appeal  is  the  removal  of  a  cause  from 
a  coxurt  of  inferior  to  one  of  superior  Juris- 
diction, for  the  purpose  of  obtaining  a  re- 
view and  new  trial.  Dold  v.  Robertson,  9 
Pac.  302,  304,  3  N.  M.  520;  Burris  v.  Pea- 
cock (Ohio)  3  West.  L.  M.  264,  265;  Green- 
woods County  V.  Town  of  New  Hartford,  32 
Atl.  933,  934,  65  Conn.  461;  State  v.  Case,  37 
Pac.  95,  97,  14  Mont  520;  Sullivan  v.  Thom- 
as, 3  S.  C.  (3  Rich.)  531,  546;  People  v.  Jus- 
tices New  York  Marine  Court  (N.  Y.)  2  Abb. 
Prac.  126,  127;  State  ex  rel.  Williams  v.  An- 
thony, 65  Mo.  App.  543-552. 

Appeal  is  the  mode  of  transmission  of  a 
cause  to  the  Supreme  Court  by  notice  given 
in  open  court,  or  by  application  to  the  clerk 
at  any  time  within  12  months  and  citation  to 
the  adverse  party.  Cheek  v.  Rogers,  1  Tex. 
440,  442. 

Appeal  is  a  process  of  civil-law  origin, 
and  removes  a  cause  entirely,  subjecting  the 
facts  and  law  to  review  and  retrial.  Lyles  v. 
Barnes,  40  Miss.  608,  609. 

The  words  "appeal"  or  "writ  of  error," 
in  section  5  of  Act  March  3,  1891,  c.  517,  26 
Stat  827  [U.  S.  Comp.  St  1901,  p.  549L  which 
provides  that  appeals  or  writs  of  error  may 
be  taken  from  the  district  court,  or  from  the 
existing  circuit  court,  to  the  Supreme  Court 
in  any  case  in  which  the  Jurisdiction  of  the 
court  is  in  issue  must  be  understood  to  be 
within  the  meaning  of  those  terms  as  used  in 
a  prior  act  of  Congress  relating  to  the  ap- 
pellate power  of  the  Supreme  Court,  and  in 
Ihe  long-standing  rules  of  practice  and  pro- 
ceedings of  the  federal  courts.  Taken  In  that 
sense,  these  terms  mean  the  proceedings  by 


which  a  cause  in  which  there  has  been  a  final 
Judgment  is  removed  from  a  court  below  to 
an  appellate  court  for  review,  reversal,  or 
afilrmance.  McUsh  v.  Roff,  12  Sup.  Ct  118, 
141  U.  S.  661,  35  L.  Ed.  893;  MacLeod  t. 
Graven  (U.  S.)  79  Fed.  84,  85,  24  C.  C.  A  449 

"Appeal,"  as  used  in  Civ.  Code,  S  525^ 
giving  the  district  court  Jurisdiction  to  bear 
appeals  from  final  orders  of  the  probate  court, 
is  a  general  term  denoting  not  only  wbat 
are  technically  denominated  "appeals"  as 
contradistinguished  from  a  certiorari,  writ 
of  error,  or  petition  in  error,  but  any  proceed- 
ing by  which  a  case  is  said  to  be  removed 
from  probate  courts  to  superior  tribunals  for 
the  purpose  of  re-examination.  Crane  ▼. 
Giles,  3  Kan.  64,  55. 

As  part  af  trlaL 

The  fundamental  idea  of  the  word  "ap- 
peal" necessarily  Involves  the  idea  of  a 
review  of  the  proceedings  had  In  a  trial 
which  has  already  been  had,  and  not  a  new 
trial  of  the  case.  An  appeal  is  no  part  of 
the  trial,  so  that  a  clause  in  the  Constitution 
saving  a  defendant  convicted  in  a  trial  be- 
fore a  trial  Justice  the  right  to  appeal  does 
not  give  him  the  right  to  a  trial  by  jury. 
State  V.  Williams,  19  S.  E.  5,  7,  40  S.  E.  373. 

Petition  in  error  distinsnished* 

An  appeal  is  the  same  action  as  in  tbe 
trial  court,  while  a  petition  in  error  is  a  new 
action  In  the  appellate  court  brought  to  re- 
verse the  Judgment  below.  Foster  v.  Borne, 
58  N.  E.  66,  63  Ohio  St  169. 

In  Nebraska,  under  the  form  of  proced- 
ure established  by  the  Code  in  that  state,  it 
is  held  that  a  petition  in  error  starts  a  new 
action,  nothing  being  Involved  in  it  except 
the  errors  assigned.  In  this  respect  it  dif- 
fers from  an  appeal,  which  is  a  further  pro- 
ceeding in  the  same  action,  and  brings  up  ail 
the  parties  necessary  to  the  determination 
of  appellant's  rights  in  the  matter.  Clarli  7. 
Lancaster  County  (Neb.)  96  N.  W.  593,  698. 

An  "appeal,"  in  the  technical  sense  of 
the  term,  is  a  remedy  which  exists  only  by 
force  of  statute,  and  within  the  limits  de- 
fined by  statute.  The  word  la  sometime* 
used  in  a  broader  sense  as  applying  to  all 
methods  of  review  by  supreme  tribunals, 
but  a  technical  appeal  will  not  be  allowed, 
under  a  statute  authorizing  a  review  by  a  dis- 
trict court  on  petition  in  error  of  Judgment* 
rendered  by  any  tribunal,  board,  or  officer 
exercising  Judicial  functions,  of  a  decision 
of  a  county  superintendent  changing  tlie 
boundaries  of  school  districts  or  creating 
new  districts.  Pollock  v.  School  Dist  No. 
42.  74  N.  W.  393,  54  Neb.  171. 

Petition  in  error  inolnded* 

"Appeal,"  as  used  in  Laws  1872,  |  7,  of 
the  act  relating  to  contests  of  coun^  seat 
elections  and  other  elections,  providing  tliat 
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all  appeals  shall  be  taken  within  0D  days, 
Inclndes  appeals  by  petition  in  error,  as  the 
act  declares  that  no  appeal  can  be  taken  ex- 
cept by  such  petition.  State  v.  Smith,  1  Pac. 
251,  252,  31  Kan.  129. 

The  word  "appeal"  is  used  In  many  dif- 
ferent senses,  owing  to  the  diversity  of  stat- 
utes relating  to  appellate  procedure.  In  one 
sense  it  denotes  all  kinds  of  proceedings  for 
the  review  of  cases — all  proceedings  com- 
monly known  as  "appellate."  In  its  special 
and  technical  sense  it  designates  the  partic- 
ular form  of  review,  dependent  upon  statute 
for  Its  existence,  whereby  a  case  is  trans- 
ferred after  decision  to  a  higher  court  for  a 
re-examination  of  the  whole  proceedings,  and 
final  Judgment  or  decree  in  accordance  with 
the  result  of  such  re-examination.  State  v. 
Doane,  35  Neb.  707,  53  N.  W.  611;  Western 
Cornice  &  Mfg.  Works  T.  Leavenworth,  52 
Neb.  418,  72  N.  W.  592.  It  is  used  in  Its  for- 
mer sense  in  a  statute  relating  to  condemna- 
tion proceedings  by  railroad  companies, 
which  provides  that  either  party  may  appeal 
from  the  decision  of  the  district  court  to  the 
Supreme  Ck>urt  as  to  question  of  damages, 
and  such  appeal  is  by  petition  In  error,  and 
not  by  a  technical  appeal.  Nebraska  Loan  & 
Trust  Ck).  V.  Lincoln  &  B.  H.  E.  Co.,  78  N. 
W.  546,  547,  53  Neb.  24a 

Prior  deoiiion  implied* 

An  "appear*  Is  the  removal  of  a  cause 
or  matter  from  an  inferior  Jurisdlctior  after 
its  decision  to  a  superior  Jurisdiction  for  re- 
trial on  its  merits,  and  a  proceeding  in  a  su- 
perior Jurisdiction  cannot  with  any  proprie- 
ty be  called  an  "appeal,"  where  the  cause  or 
matter  involved  was  not  before  any  inferior 
tribunal  or  body.  Thus,  where  a  statute  gave 
a  probate  court  power  to  decide  the  location 
of  telegraph  and  telephone  lines  in  cities  In 
case  of  inability  of  the  council  and  company 
to  agree  as  to  such  location,  it  is  not  in  any 
sense  an  appeal,  the  council  not  being  given 
any  power  to  direct  in  what  mode  the  lines 
of  the  telephone  company  should  be  con- 
structed in  the  streets  of  the  municipality, 
its  sole  province  being  to  come  to  an  agree- 
ment with  the  company  in  regard  to  the  mode 
of  using  the  streets  by  the  company.  City  of 
Zanesville  v.  Zanesville  Telegraph  &  Tele- 
phone Co.,  59  N.  B.  781,  785,  64  Ohio  St  67. 

Trial  de  noro  antliorizedL 

An  appeal  is  a  civil-law  process,  and  re- 
moves a  cause  entirely  subjecting  the  law 
and  fact  to  a  review  and  retrial.  United 
States  V.  Goodwin,  11  U.  S.  (7  Cranch)  108, 
110,  8  L.  Ed.  284;  Capital  Traction  Co.  v. 
Hof,  19  Sup.  Ct.  580,  504,  174  U.  S.  1,  43  U 
Ed.  873;  In  re  Klrby  (U.  S.)  84  Fed.  606,  608; 
United  States  v.  Coe,  15  Sup.  Ct.  16,  18.  155 
U.  S.  76,  39  L.  Ed.  76;  Dower  v.  Richards,  14 
Sup.  Ct  452,  454,  151  U.  S.  658,  38  L.  Ed. 
306;  Wiscart  v.  Dauchy,  8  U.  S.  (3  Dall.)  321, 
827,  1  L.  Ed.   619;    Dutcher  v.  Culver,  23 


Minn.  416,  416;  In  re  Murdock,  24  Mass.  (7 
Pick.)  303,  320;  Wagener  v.  Klrven,  26  S. 
EL  130,  132,  47  S.  C.  347. 

Code  1873,  S  831,  providhig  that  appeals 
may  be  taken  from  boards  of  equalization  to 
the  circuit  court  and  that  the  question  of 
liability  to  assessment  shall  be  Justly  and 
equitably  determined,  means  that  the  whole 
matter  shall  be  examined  and  tried  de  novo. 
"Wherever  an  appeal  is  authorized  by  a  stat- 
ute, unless  otherwise  restricted,  the  proceed- 
ing in  all  cases  is  anew,  and  In  order  to  de- 
termine the  very  merits  of  the  matters  In  dis- 
pute." Grimes  v.  City  of  Burlington,  37  N. 
W.  106,  107,  74  Iowa,  123. 

The  legal  signification  of  an  "appeal," 
unless  the  context  otherwise  manifests, 
means  an  appellate  process  which  opens  the 
former  Judgment  and  verdict,  and  sends  the 
case  to  a  higher  court  for  trial  de  novo  upon 
the  same  facts,  or  new  facts,  regardless  of 
the  former  trial,  and  such  is  Its  meaning  in 
Const,  art.  8,  |  28,  providing  that  appeals 
shall  be  allowed  from  the  Judgment  of  Jus- 
tices of  the  peace  in  such  manner  as  may  be 
prescribed  by  law.  Richmond  v.  Henderson, 
37  S.  E.  653,  660,  48  W.  Va.  389. 

The  prima  facie  and  more  proper  mean- 
ing of  an  appeal  is  a  process  continuing  the 
same  suit  in  order  to  obtain  a  rehearing  in 
the  appellate  court  wherein  new  evidence 
may  be  allowed  and  a  new  trial  as  if  never 
tried,  as  In  appeals  from  Justices;  and  hence 
its  use  in  a  statute  authorizing  appeals  from 
the  assessments  by  a  county  court  to  the  cir- 
cuit court  Indicates  that  the  matter  is  of  the 
same  nature  as  In  the  county  court  and 
hence  not  a  Judicial  proceeding.  Mackin  v. 
Taylor  County  Court,  18  S.  B.  632,  635,  38 
W.  Va.  338. 

In*  the  second  section  of  the  act  providing 
for  "appeals"  from  Justices'  courts,  special 
provision  is  made  for  a  trial  de  novo;  and 
in  section  19,  making  provision  for  revision  of 
the  Judgment  of  county  courts  in  criminal 
cases,  an  appeal  Is  provided  to  the  circuit 
court  without  bill  of  exceptions,  writ  of 
error,  or  supersedeas.  Held  that  on  an  ap- 
peal from  the  county  court  to  the  circuit 
court  in  civil  cases,  the  trial  in  the  circuit 
court  is  not  de  novo,  the  word  "appeal"  not 
having  been  used  in  its  technical  sense. 
Lyles  V.  Barnes,  40  Miss.  608,  609. 

"Appeals,"  In  reference  to  actions  at  law, 
though  expressed  by  a  term  originally  deriv- 
ed from  the  civil  law,  are  purely  creatures  of 
statutory  law,  and  consequently  our  various 
statutes  must  be  construed  together  to  de- 
termine correctly  the  import  of  the  term  in 
any  given  statute.  It  does  not  Import  an  un- 
qualified trial  de  novo  when  used  in  the  stat- 
ute providing  for  the  removal  of  cases  from 
the  probate  to  the  circuit  court.  It  does, 
however,  by  the  afllrmative  provisions  of  the 
statute,  Import  such  trial  when  used  in  the 
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statutes  providing  for  the  removal  of  cases 
from  the  courts  of  Justices  of  tbe  peace  to  the 
circuit  comts.  It  has,  then,  no  uniform  im- 
port as  to  the  mode  of  trial,  whatever  may 
have  been  its  technical  import  in  the  civil 
law,  from  whence  it  is  derived.  Carnall  v. 
Crawford  County,  11  Ark.  (G  Eng.)  604,  622. 

Writ  of  error  distinguished. 

A  writ  of  error  is  a  proceeding  known 
alone  to  the  courts  of  common  law,  while  an 
appeal  is  known  alone  to  courts  of  chancery 
and  admiralty.  Stevens  v.  Baker,  1  Wash. 
T.  316,  320;  Loveless  v.  Ransom  <U.  S.)  100 
Fed.  391,  392,  48  a  0.  A.  434. 

By  a  writ  of  error  only  questions  of  law 
are  brought  up  for  review,  as  in  actions  of 
common  law,  while  by  an  appeal,  except 
when  specially  provided  otherwise,  the  entire 
case,  on  both  law  and  facts,  is  brought  up  for 
review.  Cunningham  v.  Neagle,  10  Sup.  Ct. 
658,  661,  135  U.  S.  1,  34  L.  Ed.  55. 

An  appeal  in  an  action  at  law  under  our 
system  partakes  somewhat  of  the  nature  of  a 
writ  of  error,  which  in  most  cases  was  a 
matter  of  right  at  common  law;  but  with  us 
it  depends  wholly  upon  statutes  granting  that 
right,  and  not  upon  any  principle  of  common 
law.  City  of  Portland  v.  Gaston,  63  Pac. 
1051,  38  Or.  533. 

The  word  "appeal,"  as  used  in  Const  art. 
8,  §  28,  providing  that  appeals  shall  be  al- 
lowed from  the  Judgment  of  Justices  in  such 
manner  as  may  be  prescribed  by  law,  is  not 
used  in  the  sense  of  "writ  of  error"  or  "cer- 
tiorari," but  meant  such  an  appeal  as  would 
permit  a  new  trial  in  the'  appellate  court 
Michaelson  v.  Cautley,  32  S.  E.  170,  171,  45 
W.  Va.  533. 

"Appeal,"  as  used  in  a  statute  providing 
that  from  final  decrees  in  a  United '  States 
District  Court  in  causes  of  admiralty  and 
maritime  Jurisdiction,  where  the  amount  in 
dispute  exceeds  the  sum  of  $300,  exclusive 
of  costs,  an  appeal  shall  be  allowed  to  the 
next  Circuit  Court  to  be  held  in  such  dis- 
trict means  a  process  of  civil-law  origin,  and 
removes  a  cause  entirely,  subjecting  the  fact 
as  well  as  the  law  to  a  review  and  retrial; 
while  a  writ  of  error  is  a  process  of  common 
law,  and  removes  nothing  for  re-examination 
but  the  law.  Wiscart  v.  Dauchy,  3  U.  S.  (3 
Dall.)  321,  324,  1  L.  Ed.  619. 

One  of  the  distinctive  differences  be- 
tween hearing  of  a  case  on  appeal  and  on 
writ  of  error  is  that  under  the  former  the 
appellate  tribunal  may  review  the  whole 
case,  and  all  the  questions  both  of  fact  and 
of  law  presented  therein,  while  in  the  latter 
it  is  confined  to  a  review  of  such  errors  of 
law  as  may  be  pointed  out  in  the  record;  and 
such  was  tbe  use  of  the  word  "appeal"  in 
Const  1868,  but  under  Const  1895,  art  5, 
i  4,  providing  that  the  Supreme  Court  shall 
bave  appellate  Jurisdiction  only  in  cases  of 


chancery,  and  on  such  appeals  shall  review  the 
findings  of  fact  as  well  as  the  law,  except  hi 
chancery  cases,  where  the  fticts  are  settled 
by  a  Jury  and  the  verdict  is  not  set  aside,  tbe 
court  is  not  required  to  review  the  trial 
Judge's  findings  of  fact  on  conflicting  evi- 
dence. Land  Mortgage  Investment  &  Agency 
Co.  T.  Faulkner  (S.  C.)  24  S.  E.  288,  290. 

The  term  "appeal"  is  in  several  states 
used  in  very  different  senses,  and  has  to  a 
great  extent  in  statutes  and  decisions  lost 
its  distinctive  meaning,  having  become  a 
generic  term  for  all  forms  of  rehearing,  or 
else  nearly  or  quite  synonymous  with  "error** 
or  "new  trial."  An  appeal  is  a  process  of  civ- 
il-law origin,  and  removes  a  cause  entirely, 
subjecting  the  forms  as  well  as  the  law  to  a 
review  and  retrial.  It  is  in  fact  granting  a 
new  trial  upon  the  same  issue  in  a  higher 
court.  In  Nebraska  there  is  a  clear  distinc- 
tion between  proceedings  by  petition  in  error 
and  appeal.  In  an  appeal  the  hearing  In 
the  appellate  court  may  be  said  to  be  a  trial 
de  novo,  a  retrial  of  the  same  issue  on  tbe 
same  record,  subject,  however,  to  the  rule  in 
regard  to  questions  of  fact  that  the  Supreme 
Court,  though  trying  the  case  on  appeal, 
will  not  disturb  the  finding  of  the  district 
court  based  on  conflicting  evidence,  unless 
such  finding  ts  clearly  wrong.  Western  Cor- 
nice &  Mfg.  Works  V.  Leavenworth,  72  N. 
W.  692,  594,  52  Neb.  4ia 

The  word  "appeal"  is  sometimes  used 
broadly,  and  denotes  the  general  nature  of 
appellate  Jurisdiction,  and  In  that  sense  may 
include  a  writ  of  error,  and  so  a  writ  of  er- 
ror may,  in  a  broad  sense,  include  an  appeal. 
But  the  one  word  has  Its  origin  in  the  dvll 
law,  and  the  other  in  the  common  law.  The 
distinction  between  them  has  generally  been 
maintained  in  practice,  and  is  generally  recog- 
nized by  statute,  hence  Laws  1895,  c  215, 
providing  that  no  appeal  can  be  taken  to  tbe 
Supreme  Court  when  the  amount  involved, 
excluding  costs,  is  less  than  $100,  does  not 
apply  to  writs  of  error.  Bumbalek  v.  Peehl. 
70  N.  W.  71,  95  Wis.  127. 

"The  word  'appeal*  comes  from  the  dtll 
law,  and  the  nature  and  operation  of  an  ap- 
peal, in  its  technical  sense,  cannot  be  tbe 
subject  of  doubt  in  the  proceedings  of  courts 
governed  by  that  law.  It  is  sometimes.  In- 
deed, used  in  legal  language  to  denote  the 
nature  of  appellate  Jurisdiction  as  distin- 
guished from  original  Jurisdiction,  without 
any  regard  to  the  particular  mode  by  which  a 
cause  is  transmitted  to  a  superior  Jurisdic- 
tion. In  this  sense  it  is  used  by  Blackstone 
(3  Bl.  Comra.  56),  where  he  speaks  of  the 
court  of  exchequer  chamber  as  a  court  that 
hath  no  Jurisdiction,  but  is  only  a  court  of 
appeal  to  correct  the  errors  of  other  Jurifr 
dictions.  Now  it  is  well  known  that  thia 
court  determines  causes  brought  from  tbe 
courts  of  common  law,  not  by  way  of  ap- 
peal,  but  by   writs  of  error.    So  also  the 
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flouse  of  Peers  is  considered  by  the  same 
elegant  writer  as  a  supreme  court  of  appeal 
of  the  empire.  Appeal  (appellatlo  in  the 
dvil  law)  is  defined  'ab  inferioris  Judlcis  sen- 
tentia  ad  superiorem  prorocare' — ^the  removal 
of  a  cause  from  the  sentence  of  an  Inferior 
to  a  supreme  Judge  (Calvin.  Lex.  ''Appel- 
latlo"; Shep.  Abr.  ''Appeal");  or,  as  Black- 
stone  has  expressed  it  (4  Bl.  Comm.  312),  a 
complaint  to  a  superior  court  of  an  injustice 
done  by  an  Inferior  one.  Calvinus  in  his 
Lexicon  has  collected  the  definitions  given  by 
many  learned  civilians,  but  they  all  resolve 
themselves  Into  the  above.  Each  of  these 
definitions  accurately  states  the  meaning, 
but  not  the  mode  of  prosecution  or  effect,  of 
an  appeal.  The  remedy  by  appeal,  as  known 
and  practiced  in  England,  is  in  a  great  meas- 
ure confined  (for  I  speak  not  of  summary 
proceedings  before  magistrates,  or  appeals 
of  death  or  robbery)  to  causes  of  equity, 
ecclesiastical,  and  admiralty  Jurisdiction,  in 
all  of  which  no  Jury  intervenes.  In  the 
courts  possessing  these  respective  Jurisdic- 
tions, the  Judge  is  In  general  the  sole  arbiter 
of  fact  and  of  law,  and  the  mode  of  proceed- 
ing Is  borrowed  almost  exclusively  from  the 
civil  law.  It  Is  undoubtedly  true  that,  in 
courts  proceeding  according  to  the  course  of 
the  civil  law,  an  appeal  from  an  inferior  to 
a  superior  tribunal  removes  the  whole  pro- 
ceedings, and  usually,  though  not  invariably, 
opens  the  facts  as  well  as  the  law  to  the 
re-examinatlon.  In  courts  of  equity  in  Eng- 
land It  Is  otherwise,  for  Blackstone  (3  Bl. 
Ck)mm.  455),  speaking  on  this  subject,  says 
'it  Is  a  practice  unknown  to  oar  law,  thoogh 
cohstantly  followed  by  the  spiritual  courts, 
when  a  superior,  In  reviewing  the  sentence 
of  an  inferior,  to  examine  the  Justice  of  the 
former  decree  by  evidence  that  was  never 
produced  below.'  And  In  the  appellate  courts 
in  England,  In  proceedings  according  to  the 
course  of  the  common  law,  writs  of  error  are 
the  modes  by  which  these  courts  exercise 
their  Jurisdiction,  and,  the  facts  once  settled 
by  a  Jury,  are,  while  the  Judgment  remains 
in  force,  forever  conclusive  upon  the  par- 
ties," United  States  v.  Wonson  (U.  S.)  28 
Fed.  Cas.  745,  747.  748. 

Writ  of  BTToir  Inoluded. 

"Appeal,"  as  used  in  Gomp.  Laws  N.  M. 
I  2206,  providing  that  in  case  of  appeal  In 
civil  suits,  if  the  Judgment  of  the  appellate 
court  be  against  the  appellant.  It  shall  be  ren- 
dered against  him  and  his  securities  in  the 
appeal  bond,  applies  to  causes  in  the  Supreme 
Court  on  writ  of  error.  Dold  v.  Robertson, 
9  Pac.  302,  304,  3  N.  M.  (Gild.)  520. 

Act  Jan.,  1827,  f  82,  providing  that  ap- 
peals from  the  circuit  courts  to  the  Supreme 
Court  shall  be  allowed  in  all  cases  where  the 
Judgment  or  decree  appealed  from  be  final 
and  shall  amount,  exclusive  of  costs,  to  the 
sum  of  $20,  should  be  construed  to  mean  all 
brought  Into  the  Supreme  Court  where 


the  Judgment  was  less  than  |20,  without  re- 
gard to  the  name  of  the  process  by  which  it 
was  brought  in  the  Supreme  Court  The 
term  "appeal"  implies  removal  of  a  cause  for 
a  rehearing  upon  the  facts  as  well  as  the  law, 
and  a  proceeding  in  error  Is  in  truth  an  ap- 
peal from  the  decision  of  an  inferior  to  a  su- 
perior tribunal.  The  object  of  the  Legisla- 
ture was  to  prevent  the  supervision  of  all 
cases  in  the  Supreme  Court  where  Judgment 
was  less  than  the  sum  of  $20,  and  Includes 
the  bringing  up  of  a  case  by  a  writ  of  error. 
Clark  V.  Ross,  1  III  (Breese)  834. 

The  word  "appeal"  within  the  meaning 
of  chapter  4700,  $  23,  of  the  Laws  approved 
June,  1899,  authorizing  appeals  from  Judg- 
ments, orders,  and  decrees  of  inferior  courts 
in  all  suits  and  cases  brought  under  the  pro- 
visions of  the  act,  is  used  in  its  popular, 
broadest,  and  most  comprehensive  sense,  and 
signifies  any  and  all  appropriate  appellate 
proceeding  provided  by  law  for  reviewing 
Judgments  of  law,  orders  and  decrees  in 
equity,  and  other  reviewable  orders,  Judg- 
ments, or  decrees,  whether  by  writ  of  error  or 
by  the  appeal  proper,  in  its  strictest  technical 
sense.  The  purpose  was  not  to  add  to,  mod- 
ify, or  change  any  of  the  recognized  and  dif- 
ferentiated modes  of  procedure  by  which  cas- 
es at  law  and  in  equity  are,  respectively, 
transferred  for  review  from  inferior  to  supe- 
rior courts,  except  in  the  one  particular  of 
the  return  day  of  such  appellate  proceedings, 
whether  by  writ  of  error  or  by  technical  ap- 
peal, when  applied  to  cases  falling  within  the 
provision  of  the  acts.  State  v.  Jacksonville 
Terminal  Co.,  27  South.  221,  223,  41  Fla.  868. 

"Appeal"  signifies  merely  the  removal  of 
a  case  from  an  inferior  to  a  superior  Juris- 
diction, and  any  question  of  fact  or  law,  or 
both,  may  be  the  subject  of  appeal,  or  the 
whole  facts  or  the  whole  case.  It  is  Indeed 
now  the  substitute  for  a  writ  of  error.  It  is 
the  method  by  which  all  the  mistakes  In  the 
Judgment  of  inferior  Jurisdiction  are  recti- 
fied, except  when  otherwise  specially  provid- 
ed. People  V.  Justices  of  Marine  Court  (N. 
Y.)  11  How.  Prac  400,  401. 

APPEAI.  BOND. 

"Appeal  bond,"  as  used  In  2  Rev.  St 
1876;  p.  623,  providing  that  in  all  cases 
where  an  appeal  shall  be  taken  from  a  Jus- 
tice of  the  peace  to  the  circuit  court  and  the 
"appeal  bond"  filed  in  such  case,  etc.,  in- 
cludes a  recognizance  given  for  the  purpose 
of  effecting  an  appeal  from  a  Justice  of  the 
peace  in  a  criminal  case.  State  v.  Richards, 
77  Ind.  101,  102. 

"An  appeal  bond"  is  the  bond  given  on 
taking  an  appeal,  by  which  the  appellant 
binds  himself  to  pay  damages  and  costs  if 
he  fails  to  prosecute  the  appeal  with  effect 
By  the  common  law  a  writ  of  error,  without 
any  security,  was  of  Itself  a  supersedeas  of 
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execution  from  the  time  of  its  allowance  or 
recognition  by  tbe  court  to  which  it  was  di- 
rected. A  presentation  of  the  writ  issuing 
from  the  superior  court  stopped  all  further 
proceedings,  except  such  as  were  incidental 
to  a  compliance  with  its  command  to  certify 
the  record,  but  as  writs  of  error  came  to  be 
sued  out  for  the  purpose  of  delay,  various 
acts  of  Parliament  were  passed  requiring  cer- 
tain security  in  order  that  the  writ  might 
operate  as  a  supersedeas.  Several  statutes 
were  passed  relating  to  the  subject  of  se- 
curity for  costs,  which  in  effect  required  that 
bond  be  given  conditioned  to  pay  the  amount 
of  the  original  judgment  and  the  costs  and 
damages  occasioned  by  the  delay  of  execu- 
tion in  case  the  Judgment  should  be  affirmed, 
and  in  case  of  dower  and  ejectment  a  bond 
was  required  to  secure  such  costs,  damages, 
and  money  as  should  be  awarded  after  the 
affirmance  of  the  Judgment  for  mesne  profits 
and  waste  pending  the  affirmance.  Omaha 
Hotel  Co.  V.  Kountze,  2  Sup.  Ct  911,  914,  107 
U.  S.  378.  27  L.  Ed.  609. 

APPEAXf  TAKEN. 

See  **Taken." 

APPEAULBLE  INTEBEBT. 

An  appealable  interest  exists  when  the 
Judgment  or  decree  so  affects  a  party  or 
privy  to  the  record  that  he  would  derive  a 
substantial  benefit  from  its  modification  or 
reversal.  Consequently,  on  a  motion  to  dis- 
miss an  appeal  on  the  ground  that  the  ap- 
pellants are  without  an  appealable  interest, 
the  question  is  not  whether  on  the  merits 
they  are  entitled  to  a  reversal  from  the  or- 
der appealed  from,  but  it  is  whether  the  rec- 
ord shows  that  they  are  in  the  attitude  of 
parties  claiming  a  substantial  right  defeated 
by  the  order.  A  bidder  at  a  Judicial  sale 
whose  bid  has  been  accepted  may  appeal 
from  an  order  setting  the  sale  aside.  Penn 
Mut  Life  Ins.  Co.  v.  Crelghton  Theatre  Bldg. 
Co.,  71  N.  W.  279,  280,  51  Neb.  669. 

APPEAR. 

**Appear,"  as  used  In  Civ.  Code,  §  672, 
providing  that  if  a  nonresident  alien  takes 
by  succession  he  must  appear  and  claim  the 
property  within  five  years  from  the  time  of 
succession,  does  not  mean  that  the  alien 
must  appear  in  person,  but  the  appearance 
may  be  made  by  an  attorney  or  by  an  as- 
signee. Carrasco  v.  State,  7  Pac.  760,  767, 
67  Cal.  385:  State  v.  Smith,  12  Pac.  121,  123. 
70  Cal.  153. 

Am  appear  in  person* 

The  only  sense  in  which  the  word  •'ap- 
pear'' is  used  by  all  classes  of  people  in  gen- 
eral is  to  appear  in  person,  to  exhibit  one's , 


self  so  as  to  be  visible,  and  every  dictionary 
shows  that  this  is  also  its  grammatical 
sense,  and  such  has  been  held  to  be  its  legal 
sense.  Beawfage's  Case,  10  Co.  100,  lOL 
And  it  is  so  used  in  a  will  providing  for  the 
payment  of  a  certain  sum  to  testator's  broth- 
er, provided  he  should  "appear  within  six 
years  from  my  decease  with  sufficient  proof,*' 
etc.  Campbell  v.  McDonald  (Pa.)  10  Watts, 
179,  182. 

As  bo  made  manifest. 

"Appear,"  as  used  in  Const  1890,  art  15, 
§  273,  providing  that  "if  it  shall  appear"  that 
a  majority  of  the  electors  voting  at  a  certain 
election  shall  have  voted  for  a  proposed  con- 
stitutional amendment  it  shall  become  a  part 
of  the  constitution,  means  "if  it  should  be 
made  manifest  or  evident"  "if  it  should  be 
the  fact"  etc.,  and  whether  or  not  It  has  so 
appeared  or  is  a  fact  is  a  Judicial  question 
determinable  by  the  courts.  State  v.  Powell 
(Miss.)  27  South.  927,  929,  48  U  R.  A.  662. 

A  statute  providing  that  service  of  a 
summons  may  be  published  when  it  "appears 
by  affidavit"  that  the  defendant  cannot  be 
found  within  the  state,  means  that  such  le- 
gal evidence  going  to  establish  the  fftct  of 
defendant's  nonresidence  must  be  given  as 
would  be  received  in  the  ordinary  coarse  of 
Judicial  proceedings,  and  not  oonclusiona, 
opinions,  or  hearsay.  The  affidavit  must  con- 
tain a  statement  of  the  facts  and  circum- 
stances on  which  the  applicant  bases  his  be- 
lief, and  must  be  so  full  that  the  officer  to 
whom  it  is  presented  may  find  from  the  ev- 
idence contained  in  it  that  the  facts  exist- 
ed. Mackubin  v.  Smith,  5  Minn.  867,  870, 
(Gil.  296). 

"Appear,"  as  used  In  Rev.  St  c.  62, 1  21, 

giving  a  distributive  share  to  a  child  or 
grandchild  where  the  testator  has  omitted  to 
provide  for  such  child  or  grandchild  in  biB 
will,  unless  it  shall  "appear"  that  such  omis- 
sion was  intentional,  is  broad  enough  to  em- 
brace any  species  of  evidence  properly  tend- 
ing to  establish  the  fact  that  such  was  tbe 
intention,  and  parol  evidence  is  admissible  to 
show  such  Intention.  Wilson  v.  Fosket,  47 
Mass.  (6  Mete)  400,  404,  89  Aul  Dec  736. 

As  clear  to  tl&e  oontprelienflion. 

"The  word  'appear*  or  'appearing'  is  one 
frequently  used  in  Judicial^  proceedings  as 
meaning  'clear  to  the  comprehension'  wbeo 
applied  to  matters  of  opinion  or  reasoning. 
and  'satisfactorily  or  legally  known,  or  made 
known,'  when  used  in  reference  to  facta  of 
evidence."  Gorham  v.  Luckett,  45  Ky.  (6  B. 
Mon.)  146.  165. 

As  eonte  into  oovrt. 

"Appear,"  as  used  In  a  recognisance, 
and  in  which  the  accused  undertakes  to  "ap- 
pear," means  that  he  will  attend  ontU  tbe 
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proceedlnsB  are  legally  tennlnated,  and  la 
not  used  In  Its  limited  sense,  so  that  it  is 
satisfied  by  a  single  appearance  for  the  pro- 
fessed purpose  of  trial,  although  a  trial  might 
in  the  end  be  evaded.  State  Treasurer  t. 
Woodward.  7  Yt  629.  632. 

'*Api)ear,''  when  used  to  designate  the 
act  of  any  person  with  reference  to  any  ac- 
tion pending,  means  to  come  into  court  as  a 
party  to  the  suit,  and  hence  a  defendant  who 
employed  an  attorney  to  defend  the  action, 
who  appeared  on  the  record  as  attorney  for 
the  defendant,  was  a  witness  on  the  trial, 
but  no  notice  was  given  that  she  defended 
or  appeared  as  a  party  or  acted  as  such,  and 
neither  the  court  nor  the  plaintiff  knew  that 
she  had  any  connection  with  the  defense  ex- 
cept as  a  witness,  she  did  not  "appear"  in 
the  action.  Schroeder  v.  Lahrman,  26  Minn. 
87,  88.  1  N.  W.  801.  802. 

"Appear,"  as  used  in  a  bond  condition- 
ed that  the  defendant  in  an  action  shall  ''ap- 
pear" t>efore  the  district  court  on  the  first 
day  of  th^e  next  term  to  answer  the  complaint 
in  said  cause  alleged  against  him,  implies 
that  the  defendant  is  to  appear  for  the  pur- 
poses of  a  trial  of  the  charges  made  against 
him,  and  hence  it  is  not  enough  for  the  de- 
fendant to  be  in  court  for  the  first  day  and 
then  slip  off  without  leave,  in  order  to  com- 
ply with  the  conditions  of  the  bond.  Glas- 
gow V.  State,  21  Pac.  263,  41  Kan.  383. 

"Appearance,"  is  defined  as  a  coming  in- 
to court  as  a  party  to  a  suit,  whether  as 
plaintiff  or  defendant;  the  formal  proceeding 
by  which  the  defendant  submits  himself  to 
the  Jurisdiction  of  the  court  So  that  the 
use  of  the  word  "appear"  in  a  statute  provid- 
ing tliat  boards  of  directors  of  irrigation  dis- 
tricts may  sue,  appear,  and  defend  in  person 
or  by  attorneys,  and  In  the  name  of  such 
districts,  implies  that  such  irrigation  districts 
may  be  sued  as  well  as  sue.  Boehmer  v. 
Big  Rock  Creek  Irr  Dist,  48  Pac.  008,  Oil, 
117  Cal.  10. 

"Appeared,"  as  used  in  a  return  of  a 
Justice  of  the  peace  to  a  writ  of  certiorail 
reciting  that  the  parties  "appeared,"  in  the 
absence  of  any  qualification,  means  a  general 
appearance.  Cron  v.  Krones,  17  Wis.  401, 
403. 

"Appears,"  as  used  in  Code,  $  72,  pro- 
viding that  a  defendant  "appears"  in  an  ac- 
tion when  he  answers,  demurs,  or  gives  the 
plaintiff  written  notice  of  his  appearance, 
or  when  an  attorney  gives  notice  or  appears 
for  him,  does  not  mean  that  the  mere  cor- 
poral presence  of  the  defendant  or  his  agent 
at  the  pUice  of  trial  shall  constitute  an  ap- 
pearance of  the  defendant,  but  that  there 
must  be  some  act  performed,  and  that  the 
defendant  must  answer,  demur,  or  give  the 
plaintiff  written  notice  of  appearance.  Mc- 
Coy V.  Bell.  20  Pac  696,  698,  1  Wash.  St 
604. 

1  Wds.  &  P.— 29 


Purport  dlstlnsnlshed* 

Gen.  St  1878,  c.  73,  §  82,  provides  that 
in  actions  brought  by  the  indorsee  of  a  prom- 
issory note^  possession  of  the  note  shall  be 
prima  facie  evidence  that  the  same  was  in- 
dorsed by  the  persons  by  whom  it  purports  to 
be  Indorsed.  Section  90  provides  that  an 
Indorsement  of  money  received  on  a  promis- 
sory note,  which  "appears"  to  have  been 
made  when  it  was  against  the  interest  of  the 
holder  to  make  it,  is  prima  facie  evidence 
of  the  facts  therein  contained.  In  comment- 
ing on  these  sections,  the  court  said  that 
"the  use  of  the  words  'appears  to  have  been 
made,'  rather  than  the  word  'purports,'  sig- 
nificantly indicates  that  the  former  words 
were  not  used  as  synonymos  with  the  lat- 
ter, but  were  intended  to  convey  an  alto- 
gether different  idea,"  and  construed  the  sec- 
tion as  meaning  that  the  indorsement  was 
prima  fade  evidence  only  "when  it  was 
made  to  appear,  by  other  evidence,  that  the 
indorsement  was  made  when  it  was  against 
the  interest  of  the  holder."  Young  v.  Per- 
kins, 12  N.  W.  616,  617.  29  Minn.  178,  176. 

As  remaiii  witbin  reach  of  oovrt. 

The  word  ''appear"  in  a  bail  bond,  re- 
quiring the  principal  In  the  bond  to  appear, 
means  that  the  principal  shall  remain  within 
the  reach  of  the  process  of  the  court  Har- 
wood  V.  Robertson  (S.  C.)  2  Hill,  336,  33a 

View  implied. 

An  order  for  stopping  a  highway  as  un 
necessary,  stating  that  having  upon  view 
found,  and  it  ''appearing"  to  us,  did  not  im- 
ply that  the  Justices  acted  on  any  other  in- 
formation than  their  own  view.  Rex  v.  In- 
habitants of  Milverton,  6  AdoL  &  B.  841. 

An  order  of  Justices  for  the  closing  of  a 
highway,  which  recited  that  "we  having  view- 
ed," "and  it  appearing  to  us  that  such  high- 
way is  unnecessary,"  does  not  imply  that  it 
was  made  upon  the  view  of  the  Justices,  and 
the  order  is  insufficient  -Queen  t.  Jones,  12 
AdoL  &  B.  684,  686. 

APPEARANCE. 

See    '-'General    Appearance^*;     "Special 
•    Appearance";  "Voluntary  Appearance." 

Where  a  paper,  which  has  been  volun- 
tarily executed  by  the  defendants  in  a  suit 
pending  and  therein  filed,  contains  a  recital, 
"we  hereby  enter  our  appearance  to  said 
cause,"  such  phrase  signifies  that  they  make 
an  appearance  for  every  necessary  purpose 
of  the  cause.  Mutual  Nat  Bank  of  New  Or- 
leans V.  Moore  (La.)  24  South.  304,  306. 

The  "appearance"  of  parties  is  no  longer, 
as  formerly,  by  actual  appearance  In  court 
either  by  themselves  or  their  attorneys,  but 
it  must  be  remembered  an  appearance  of  this 
kind  is  still  supposed  and  exists  In  contem- 
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plation  of  law.  The  appearance  la  effected 
on  the  part  of  the  defendant,  where  he  is 
not  arrestedi,  hy  making  certain  formal  en- 
tries in  the  proper  office  of  the  court,  ex- 
pressing his  appearance.  Sallna  Nat  Bank 
V.  Prescott  67  Pac.  121,  122.  60  Kan.  400. 

In  order  to  constitute  an  appearance  In 
the  legal  sense  of  the  term,  there  must  be 
some  substantial  act  done  by  the  defendant 
which  constitutes  him  a  party  to  the  suit. 
Murphy  v,  Williams,  1  Ark.  (1  Pike)  37tt, 
384. 

"An  appearance  formerly  signified  the 
defendants  filing  a  common  or  special  bill.  1 
Jacob's  L.  Diet.  The  appearance  is  effected 
on  the  part  of  a  defendant,  when  he  is  not 
arrested,  by  his  making  certain  formal  en- 
tries in  the  proper  office  of  the  court  express- 
ing his  appearance,  or.  In  case  of  arrest,  by 
giving  bail  to  the  action."  Scott  v.  Hull,  14 
Ind.  136,  137  (quoting  1  Bouv.  L.  Diet). 

A  party  enters  his  appearance  if  he  does 
any  act  from  which  It  may  be  presumed  that 
he  acknowledged  the  Jurisdiction  of  the  court 
Barbour  v.   Newkirk,  83  Ky.  629,  532. 

"Appearance,"  in  law,  means  the  com- 
ing in  of  a  defendant  in  answer  to  a  writ 
summons,  etc.  An  "appearance"  waives  all 
defects  in  service  of  process,  and  cannot  be 
£et  aside,  if  general,,  unless  induced  by  fraud 
or  mistake.  Allen  v.  Coates,  29  Minn.  46, 
11  N.  W.  132. 

Appearance  is  the  process  by  which  a 
person  against  whom  a  suit  has  been  com- 
menced submits  himself  to  the  jurisdiction  of 
the  court.  Flint  y.  Comly,  49  Atl.  1044,  1045, 
95  Me.  251. 

An  appearance  is  the  formal  proceeding 
by  which  a  defendant  submits  himself  to  the 
Jurisdiction  of  the  court;  the  prescribed  mode 
of  complying  with  the  exigency  of  the  pro- 
cess. Crawford  v.  Vinton,  62  N.  W.  988,  989, 
102  Mich.  83. 

An  "appearance"  is  the  first  act  of  the 
defendant  in  court,  and  is  triable  by  the  rec- 
ord, which  is  verity.  It  is  the  formal  act 
by  which  a  person  against  whom  the  suit 
has  been  commenced  enters  and  submits  him- 
self to  the  jurisdiction  of  the  court  in  person 
or  by  attorney.  "Appearance"  has  the  mean- 
ing of  being  present  in  court  and  at  common 
law  "appearance"  and  "pleading"  were  per- 
fectly segregated,  for  there  could  be  no  plead- 
ing till  appearance  was  perfected;  but  now 
In  practice  appearance  is  generally  followed 
connectlvely  by  some  plea.  Groves  v.  Coun- 
ty Court  of  Grant  County,  26  S.  S.  460,  464, 
42  W.  Va.  587. 

Answer  or  demurrer. 

"Appearance"  means  the  coming  Into 
court  as  a  party  to  a  suit,  whether  as  plaintiff 
or  defendant  and  hence  a  general  demurrer 
by    defendant    constitutes    an    appearance. 


Thompson  v.  Michigan  Mat  Ben.  Aas'n,  4 
W.  247,  248,  52  Mich.  522. 

Appearance  "means  being  present  at 
court,  though,  in  common  parlance,  appea^ 
Ing  for  the  defendant  in  an  action  or  suit  is 
sometimes  regarded  as  nearly  synonymous 
with  'answering  thereto.'  'Answer,'  in  its 
proper  sense,  is  to  be  distinguished  from 
'appearance,'  in  that  'answer*  properly  means 
a  counter  statement  of  facts  In  the  course  ot 
pleading;  a  confutation  of  what  the  other 
party  has  alleged.  When  'answer*  Is  spoken 
of  in  legal  proceedings  in  civil  cases,  it  gener- 
ally implies  something  which  is  written." 
Larrabee  v.  Larrabee,  83  Me.  100,  102. 

A  defendant  appears  in  an  action  when 
he  answers,  demurs,  or  gives  plaintiff  written 
notice  of  his  appearance,  or  when  an  attor- 
ney gives  notice  of  appearance  for  him.  Ber. 
St  Utah  1898,  §  3334. 

As  oonttniied  appearaaoe. 

Where  a  bond  is  given  on  an  adjourn- 
ment of  an  examination  in  a  bastardy  case, 
conditioned  for  the  "appearance"  of  the  pa^ 
ty  charged  at  the  adjourned  day,  the  word 
"appearance"  means  not  a  temporary  ap- 
pearance merely,  but  a  continued  "appear- 
ance" and  attendance  until  the  examination 
and  subsequent  proceedings  are  finally  clos- 
ed.   People  v.  Jayne  (N.  Y.)  27  Barb.  58,  61. 

Motion  or  notioo  tl&ereof  • 

"Appearance"  is  the  first  act  of  the 
defendant  in  court,  and  is  either  voluntary  or 
compulsory.  A  mere  motion  in  court  to  dis- 
solve an  injunction  granted  in  a  case  is  not 
that  formal  entry  of  appearance  which  wOl 
authorize  the  complainant  to  take  a  pro  con- 
fesso  against  the  party  making  the  motion. 
Ghewnlng  y.  Nichols  (Miss.)  1  Smedcs  &  M. 
Ch.  122. 

An  appearance  of  defendant  in  court  for 
the  purpose  of  objecting  by  motion  to  the 
jurisdiction  of  the  court  over  his  person  is  not 
an  appearance  in  the  action,  though  where  he 
also  asks  to  have  the  cause  dismissed  on  the 
ground  that  the  court  has  no  jurisdiction 
over  the  subject-matter  of  the  suit  which 
motion  is  not  well  founded,  it  is  an  appefl^ 
a  nee  equivalent  to  a  service  of  summons. 
Elliott  V.  Lawhead,  1  N.  B.  577,  580,  43  Ohio 
St  171. 

The  giving  notice  by  an  attorney,  on  be- 
half of  defendant  to  plaintiff's  attorney,  of  a 
motion  before  a  court  commissioner  to  dis- 
solve an  attachment  issued  in  the  case  00 
the  ground  that  it  was  irregularly  Issned, 
was  not  a  general  appearance  in  the  case 
authorizing  the  clerk  to  enter  judgment  hy 
default  Glidden  t.  Packard,  28  CaL  649. 
651. 

As  personal  appearance* 

"Appearance,"  as  used  in  Bev.  St  ISSS, 
c.  120,  S  45,  providing  that  on  return  of  a 
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procen  duly  served,  a  Justice  of  the  peace 
shall  wait  one  hour  after  the  time  specified 
in  such  process  for  the  "appearance**  of  the 
parties,  unless  they  sooner  appear,  does  not 
mean  a  formal  appearance  in  the  action  to 
be  entered  in  the  docket  of  the  Justice,  but 
a  personal  "appearance*'  of  the  parties  be- 
fore the  Justice.  Brandies  T.  Robinson,  45 
Wis.  464,  465. 

Ple«  In  abatement. 

An  appearance  is  a  submission  to  the 
Jurisdiction  of  the  court,  in  obedience  or  in 
answer  to  process.  The  consequence  result- 
ing from  an  appearance  made  may  be  limited 
by  the  steps  taken  or  the  pleadings  Interpos- 
ed subsequently.  If  these  refer  to,  and  are 
for  the  purpose  of  vacating  an  irregular 
service  of  process,  or  for  taking  advantage 
of  defects  of  process,  the  appearance  will 
not,  on  error  or  appeal,  be  deemed  a  general 
appearance  curing  such  defects.  A  plea, 
especially  a  plea  in  abatement,  when  final 
Judgment  can  be  entered  thereon,  is  of  neces- 
sity an  appearance.  Grlgg  v.  Gilmer,  54  Ala. 
425,  430. 

Prayer  for  appeal  after  Judgment. 

An  "appearance,"  to  conclude  a  defend- 
ant from  taking  advantage  of  any  defect  in 
the  service  or  return  of  a  writ,  is  not  equiva- 
lent to  a  prayer  for  an  appeal  after  a  Judg- 
ment by  default.  "By  praying  the  appeal 
he  did  not  appear  in  the  action."  Rose  v. 
Ford,  2  Ark.  (2  Pike)  26,  29. 

Request  for  oontinnanoe* 

"Appearance,*'  when  used  to  designate 
the  act  of  any  person  with  reference  to  an  ac- 
tion pending,  means  to  come  into  the  court 
as  a  party  to  the  suit.  The  actual  presence 
of  the  party  is  not  required  to  constitute  an 
"appearance."  He  may  appear  by  his  attor- 
ney or  his  agent  and,  where  a  party  made 
a  written  request  within  the  hour  to  have 
a  case  in  Justice  court  held  open  for  a  certain 
time,  it  is  an  "appearance,**  and  gives  the 
court  Jurisdiction  to  act  Wagner  t.  Kel- 
logg, 52  N.  W.  1017,  02  Mich.  616. 

Signing  of  reeognisanoe* 

The  word  "appearance,**  in  Civ.  Code 
Proc.  S  2458,  providing  that  in  order  to  en- 
title the  Judgment  creditor  to  maintain  sup- 
plementary proceedings  the  Judgment  must 
have  been  rendered  upon  the  Judgment  debt- 
or's appearance  or  by  a  personal  service  of 
the  summons  upon  him,  means  voluntary 
submission  to  the  Jurisdiction,  in  whatever 
form  manifested,  and,  after  entry  of  Judg- 
ment on  a  forfeited  recognizance,  such  pro- 
ceedings may  be  instituted  though  defendant 
was  not  served  with  summons,  the  signing  of 
a  recognizance  being  equivalent  to  a  volun- 
tary appearance.  People  v.  Cowan,  41  N.  E. 
20,  146  N.  T.  348. 


Unantl&orlsed  appearanoe. 

"Appearance,"  as  used  in  Code  Civ.  Proc 
S  108,  wherein  a  "voluntary  appearance*'  is 
made  equivalent  to  personal  service  of  the 
summons  on  a  defendant  means  the  appear- 
ance of  such  defendant  in  person,  or  by  an 
attorney  authorized  so  to  do,  and  hence, 
where  an  attorney  without  any  authority 
appeared  for  a  defendant  who  was  not  serv- 
ed with  summons  and  who  had  no  knowledge 
or  notice  of  the  action,  the  court  had  no 
Jurisdiction.  WUliams  y.  Neth.  31  N.  W. 
4  Dak.  36a 


APPBABAKCE  BT  ATTORNEY. 

"Appearance  by  attorney*'  and  "appear- 
ance by  counsel"  in  a  cause  are  distinctly 
different  the  former  being  the  substitution 
of  a  legal  agent  for  the  personal  attendance 
of  the  suitor,  the  latter  the  attendance  of  an 
advocate  without  whose  aid  neither  the  par- 
ty attending  nor  his  attorney  in  his  stead 
could  safely  proceed;  and  an  appearance  by 
attorney  does  not  supersede  the  appearance 
by  counsel.  Mercer  y.  Watson  (Pa.)  1  Watts, 
330,  851. 

APPEARANOE  DAT. 

The  words  "default  day"  In  a  statute  re- 
quiring application  for  a  Jury  trial  to  be 
made  on  default  day,  and  the  words  "ap- 
pearance day**  as  used  in  another  provision 
fixing  the  second  day  of  the  term  as  appear- 
ance day,  are  synonymous.  Cruger  v.  Mc- 
Cracken  (Tex.)  26  S.  W.  282,  283. 

When  a  scire  facias  against  special  bail 
Is  returnable  at  rules  on  the  first  Monday  of 
the  month,  the  return  day  is  the  appearance 
day.  as  an  appearance  may  then  be  entered 
at  rules.  Branch  y.  Webb  (Ya.)  7  Leigh, 
371,  379. 

APPEARANCE  OF  DANGER. 

"Appearance  of  danger'*  sufllcient  to  jus- 
tify homicide  in  self-defense  is  an  appear- 
ance to  the  mind  of  the  party  committing 
the  homicide,  and  not  to  the  mind  of  the 
Jury  after  hearing  all  the  evidence  and  ascer- 
taining the  real  facts,  many  of  which  might 
or  could  not  be  known  to  the  slayer  at  the 
time  of  the  killing.  Each  Juror  must  place 
himself  in  the  position  of  the  defendant  at 
the  time  of  the  homicide,  and  determine  from 
all  the  facts,  as  they  appeared  to  the  defend- 
ant at  the  time  of  the  killing,  whether  his 
apprehension  or  fear  of  death  or  serious 
bodily  harm  was  reasonable.  Watkins  v. 
United  States,  41  S.  W.  1044,  1046,  1  Ind. 
T.  364. 

APPEARANCE  TERH. 

"Appearance  term,*'  as  used  In  Code,  | 
2742,  providing  that  to  entitle  a  party  to  a 
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trial  de  novo  In  the  Supreme  Court  a  mo- 
tion therefor  must  be  made  at  the  **appear- 
ance  term"  in  writing,  does  not  mean  the 
first  term  after  legal  service  has  been  made, 
but  means  that  term  when  It  first  becomes 
apparent  there  is  any  issue  of  fact  for  trial 
and  determination.  Ylnsant  t.  Yinsant,  47 
Iowa,  594,  596. 

APPELLANT. 

An  appellant  Is  the  party  or  person  who 
takes  an  appeal.  Jones  v.  Quantrell,  9  Pac 
418,  419,  2  Idaho  (Hasb.)  153. 

The  party  appealing  is  known  as  the  ap- 
pellant and  the  adverse  party  as  the  re- 
spondent   Cr.  Code,  N.  Y.  1903,  |  510. 

APPELLATE, 

The  distinguishing  characteristic  of  ''ap- 
pellate" power  is  the  authority  to  examine 
and  correct  errors.  Commonwealth  t.  Simp- 
son (Pa.)  2  Grant  Cas.  438,  439. 

The  word  "appellate"  does  not  include 
such  power  of  review  as  is  exercised  by  the 
Secretary  of  the  Interior  or  the  Commissioner 
•f  the  Land  OfiQce  over  the  action  of  inferior 
land  ofl9cers.  This  is  "supervisory"  power, 
rather  than  appellate.  Hestres  t.  Brennan, 
50  Cal.  211.  217. 

APPELLATE  OOUBT. 

"Appellate  court"  as  used  in  a  bond  con- 
ditioned to  perform  the  judgment  rendered 
by  the  "appellate  court"  meant  the  judgment 
rendered  by  any  court  to  which  an  appeal 
was  taken,  without  regard  whether  It  was 
the  Supreme  Court  or  the  Court  of  Civil  Ap- 
peals. Prewltt  V.  Day,  23  S.  W.  982,  983,  86 
Tex.  lea 

The  term  "appellate  court"  includes  the 
Supreme  Court  or  Court  of  Civil  Appeals 
having  Jurisdiction  of  a  cause  on  appeal  or 
writ  of  error.    Rev.  St  Tex.  1895.  art  1386. 

"Appellate  courts,"  as  used  In  the  bank- 
ruptcy act  shall  Include  the  Circuit  Courts  of 
Appeals  of  the  United  States,  the  Supreme 
Courts  of  the  territories,  and  the  Supreme 
Court  of  the  United  States.  U.  S.  Comp.  St 
1901,  p.  841& 

APBELIiATE  JtTBISDIOTION. 

"Appellate  Jurisdiction"  is  the  power 
vested  In  a  superior  tribunal  to  review  and 
revise  the  Jurisdiction  of  an  inferior  tri- 
bunal. State  ex  rel.  Williams  v.  Anthony* 
65  Mo.  App.  543.  552. 

"Appellate  Jurisdiction"  is  defined  to  be 
the  power  and  authority  conferred  upon  the 
Supreme  Court  to  hear  and  determine  causes 
which  have  been   tried  in  inferior   courts 


(Bouv.  Diet).    City  of  Brownsville  t.  Basse^ 
43  Tex.  440,  449. 

"Appellate  Jurisdiction"  Is  the  power  to 
take  cognizance  of  a  review  of  proceedings 
had  in  an  inferior  court  irrespective  of  the 
manner  In  which  they  are  brought  up.  wheth- 
er by  appeal  or  by  writ  of  error.  State  v. 
Baker.  19  Fla.  19.  26w 

"Appellate  Jurisdiction"  embraces  the 
right  to  review  the  final  judgments  of  the 
courts  of  original  Jurisdiction,  or.  in  other 
words,  the  right  to  reverse,  afiOrm,  or  modi^ 
them,  and  to  enforce  by  some  mandatory  pro- 
cess the  judgment  of  the  appellate  tribunal 
In  re  Jessup*s  Estate,  22  Pac.  1028.  1030. 
81  Cal.  408.  6  L.  B.  A.  594. 

"Appellate  jurisdiction."  strictly  speak- 
ing. Is  exercised  by  revising  the  actions  of 
Inferior  courts  and  remanding  the  cause  tor 
the  rendition  and  execution  of  the  proper 
Judgment  Dodds  t.  Duncan,  80  Tenn.  (12 
Lea)  781,  734. 

The  Jurisdiction  which  the  court  la  asked 
to  exercise  on  an  application  for  a  writ  of 
hal)eas  corpus,  as  distln^ished  between 
"original"  and  "appellate"  jurisdictions,  is 
clearly  "appellate."  It  is  the  revision  of  a 
decision  of  an  inferior  court  by  which  a  citi- 
zen has  been  committed  to  Jail.  The  ques- 
tion brought  forward  in  a  habeas  corpus  is 
always  distinct  from  that  which  is  involved 
in  the  case  itself.  The  question  whether 
the  individual  shall  be  imprisoned  is  always 
distinct  from  the  question  whether  he  shall 
he  convicted  or  acquitted  of  the  charge  on 
which  he  is  to  be  tried,  and  therefore  these 
questions  are  separated,  and  may  be  decided 
in  different  courts.  The  decision  that  the 
individual  shall  be  Imprisoned  must  always 
precede  the  application  for  a  writ  of  habeas 
corpus,  and  this  writ  must  always  be  for 
the  purpose  of  revising  that  decision,  and 
therefore  appellate  in  its  nature.  Ex  parte 
Bollman,  8  U.  S.  (8  Cranch)  75,  101.  2  L.  Bl 
554. 

"Appellate  Jurisdiction."  as  used  in  Const 
art  16,  S  2,  declaring  that  the  Supreme  Court 
shall  have  original  Jurisdiction  in  such  reme- 
dial cases  as  may  be  prescribed  by  law, 
and  "appellate  Jurisdiction"  in  all  cases  both 
in  law  and  equity,  defines  the  nature  of  the 
jurisdiction  conferred,  but  does  not  embrace 
the  mode  in  which  the  jurisdiction  shall  be 
exercised.  Tlerney  t.  Dodge,  9  Minn.  166 
(Gil.   153.    156,   157). 

"Appellate  Jurisdiction.''  as  used  in  (}onst 
1870,  art  6,  S  2,  providing  that  the  Supreme 
Court  shall  have  original  Jurisdiction  in  cases 
relating  to  the  revenue.  In  mandamus,  and 
habeas  corpus,  and  "appellate  Jurisdiction** 
in  all  other  cases,  is  used  in  contradistinction 
to  "original  jurisdiction."  and  was  Intended 
to  Invest  the  Supreme  Court  with  supervisory 
power  only,  except  where  original  Jurisdiction 
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li  expressly  giyen.    People  y.  City  of  Chi- 
cago, 62  N.  B.  196.  108  IlL  677. 

''Appellate  jnrisdictlon/'  as  used  in  Const 
art  7,  §  8,  providing  that  the  Supreme  Court, 
except  in  cases  otherwise  provided  in  this 
Constitution,  shall  have  "appellate  Jurisdic- 
tion*' only,  which  shall  be  coextensive  with 
the  state,  but  in  no  case  removed  to  the  Su- 
preme Court  shall  a  trial  by  Jury  be  allowed, 
and  the  Supreme  Court  shall  have  a  general 
superintending  power  over  all  inferior  courts, 
should  be  construed  as  limiting  the  appellate 
power  spoken  of  to  appeals  taken  from 
the  Judgments  and  orders  of  such  courts  as 
are  recognized  and  established  by  the  Con- 
stitution and  the  laws,  and  cannot  be  extend- 
ed to  the  acts  or  decisions  of  ofDcers  or  per- 
sons not  acting  as  a  court  "Appellate  Ju- 
risdiction spoken  of  in  the  Constitution  is 
that  kind  of  appellate  Jurisdiction  which  had 
theretofore  been  exercised  by  the  highest 
Judicial  tribunals  of  the  respective  states, 
and  not  an  unlimited  appellate  Jurisdiction 
over  any  matter  or  thing  arising  either  in 
courts  or  out  of  courts  which  the  wisdom 
or  folly  of  any  future  Legislature  might 
see  fit  to  confer  or  Impose  upon  It  The  ap- 
pellate Jurisdiction  should  be  limited  to  the 
Judgment  and  orders  made  by  the  courts  of 
the  state*  and  orders  made  by  Judges  or  oth- 
er officers  out  of  court  cannot  be  the  subject 
of  review  in  the  first  instance  in  the  Supreme 
Court"  Hubbell  v.  McCourt  44  Wis.  584, 
587. 

PoDver  to  direct  sulMeqnent  action  in- 
elnded* 

"Appellate  Jurisdiction"  is  the  cognizance 
which  a  superior  court  takes  of  a  cause 
removed  to  it  by  appeal  or  writ  of  error  from 
a  decision  of  an  inferior  tribunal.  The  pow- 
er of  the  appellate  court  necessarily  includes 
the  power  not  only  to  reverse  a  Judgment,  but 
also  to  control  and  direct  the  subsequent  ac- 
tion of  the  subordinate  court  Maxson  v. 
Superior  Court  of  Madera  County,  57  Pac. 
879,  381  124  Gal.  468. 

P^^irer  to  render  appropriate  Jndenient 
included. 

The  statute  providing  that  the  Supreme 
Court  shall  have  appellate  Jurisdiction  over 
all  manner  of  pleas,  plaints,  motions,  causes, 
and  controversies  which  may  be  brought  be- 
fore it  etc.,  gives  it  authority  to  render 
such  Judgment  as  it  may  conclude  appro- 
priate. And  this  power  is  made  more  ap- 
parent by  the  subsequent  clause  of  the  sec- 
tion, providing  that  when  Judgment  or  de- 
cree of  the  court  below  In  dvll  cases  shall 
De  reversed,  the  Supreme  Court  shall  ren- 
der Judgment  or  decree  as  the  court  below 
should  have  done,  "except  when  it  is  neces- 
sary that  some  matter  of  fact  be  ascertained, 
or,  from  uncertainty  as  to  the  damages  to 
t>e  assessed  or  the  matter  to  be  decided,  it  Is 
necessary  to  remand  the  case  to  the  district 


court"  It  is  committed  to  the  Judgment  of 
the  Supreme  Court  to  determine  whether 
there  Is  any  uncertainty  as  to  the  damages  or 
other  matter,  or  additional  facts  to  be  ascer- 
tained to  enable  the  court  to  pronounce  such 
Judgment  as  should  have  been  rendered  in 
the  court  below.  City  of  Brownsville  y. 
Basse,  48  Tex.  440,  449. 

Power  to  roTiew  facts  inclnded* 

The  term  "appeal"  necessarily  involves 
the  idea  of  a  review  of  the  facts  as  well  as 
the  law,  so  that  a  constitution  requiring  a 
supreme  court  on  appeals  and  cases  in  chan- 
cery to  review  the  findings  of  fact  only  re- 
quires In  specific  terms  what  was  necessarily 
implied  by  the  general  terms  "appellate  Ju- 
risdiction." Wagoner  v.  Klrven,  25  8.  B. 
130. 132, 47  S.  C.  847. 

Power  to  try  de  noro  inolnded. 

The  expression  "appellate  Jurisdiction," 
as  used  In  Const,  art  6,  §  6,  providing  that 
the  district  court  shall  have  appellate  Juris- 
diction in  cases  arising  In  Justices'  courts 
and  In  such  other  inferior  tribunals  as  may 
be  established  by  law.  Is  not  to  be  construed 
in  its  narrow  and  limited  meaning,  such  as 
to  retry  and  determine  something  that  bas  al- 
ready been  tried  in  some  other  tribunal,  but 
is  to  be  construed  in  a  broad  and  comprehen- 
sible sense,  so  as  to  confer  Jurisdiction  upon 
the  district  courts  to  hear  cases  on  appeal 
there  either  in  the  strictest  sense,  which 
would  require  a  trial  de  novo,  or  to  review 
them  as  law  cases  are  reviewed  at  common 
law.    Cavanaugb  v.  Wright  2  Nev.  166,  168. 

Power  to  nse  necessary  writs  included. 

The  term  "appellate  Jurisdiction"  im- 
plies all  the  power  and  instrumentalities  nec- 
essary to  make  effective  the  ultimate  relief 
sought  This  follows  from  the  grant  Itself, 
without  other  express  provision,  for  it  is  an 
established  doctrine  that  one  of  the  essential 
attributes  of  appellate  Jurisdiction,  and  one 
of  the  inherent  powers  of  an  appellate  court 
is  the  right  to  make  use  of  all  the  writs 
known  to  the  common  law,  and,  if  necessary, 
to  Invent  new  writs  or  proceedings  in  order 
to  suitably  exercise  the  Jurisdiction  conferred. 
Finlen  v.  Heinze,  69  Pac.  829,  833,  27  Mont 
107. 

Prior  decision  implied. 

"Appellate  Jurisdiction,"  as  used  In  Const 
art.  3,  i  10,  providing  that  the  Supreme  Court 
shall  have  such  "appellate  Jurisdiction"  as 
may  be  provided  by  law,  means  to  revise  and 
correct  the  proceedings  in  a  cause  already  in- 
stituted, and  necessarily  implies  that  the 
subject-matter  has  already  been  instituted 
and  acted  on  by  some  other  court  whose 
Judgment  or  proceedings  are  to  be  revised. 
The  fact  that  there  has  been  a  decision,  how- 
ever, is  not  suflScient,  but  there  must  have 
been  a  decision  by  a  court  clothed  with  Ju- 
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didal  authority  and  acting  in  a  Judicial  ca- 
pacity. The  tribunal  from  which  an  appeal 
lies  need  not  be  called  a  "court,"  but  It 
must  be  one  having  the  attributes  of  a  court 
— a  tribunal  where  justice  is  Judicially  ad- 
ministered. Auditor  of  State  v.  Atchison,  T. 
&  S.  F.  R.  Co.,  6  Kan.  500,  605,  7  Am.  Rep. 
575. 

It  is  the  essential  criterion  of  "appel- 
late Jurisdiction"  that  it  revises  and  cor- 
rects the  proceedings  in  a  case  already  insti- 
tuted, and  does  not  create  that  cause.  There- 
fore, though  mandamus  may  be  dhrected  to 
courts,  yet  to  issue  such  a  writ  to  an  ofiQcer 
for  the  delivery  of  a  paper  is  in  effect  the 
same  as  to  sustain  an  original  action  for  that 
paper,  and  seems  not  to  belong  to  appellate, 
but  to  original.  Jurisdiction.  Marbury  y. 
Madison,  5  U.  S.  (1  Cranch)  137,  175,  2  L. 
Ed.  GO. 

APPELLATE  TERM. 

The  name  "appellate  term**  is  purely  an 
arbitrary  designation,  applicable  to  the  term 
of  the  Supreme  Court  which  hears  appeals 
from  inferior  and  local  courts,  apparently  Jus- 
tified by  the  rules  and  regulations  pertaining 
to  such  appeals.  Curtin  v.  Metropolitan  St 
Ry.  Co.,  49  N.  Y.  Supp.  668,  22  Misc.  Rep.  586. 

APPENDAGE. 

An  "appendage"  la  something  added  to  a 
principal  or  greater  thing,  though  not  neces- 
sary to  it  State  v.  Feitlg,  30-  N.  W.  633, 
70  Iowa,  272;  Hemme  v.  School  Dist  No.  4, 
1  Pac.  104,  i07,  30  Kan.  377. 

An  "appendage"  is  something  added,  at- 
tached, or  annexed;  a  concomitant  Hemme 
V.  School  District  No.  4,  1  Pac.  104,  107,  30 
Kan.  377;  In  re  Bozeman,  22  Pac  628,  630,  42 
Kan.  451. 

An  "appendage"  is  something  added;  Is 
an  accessory  to  or  the  subordinate  part  of 
another  thing.  State  Treasurer  v.  Somerville 
&  B.  R.  Co.,  28  N.  J.  Law  (4  Dutch.)  21,  26. 

To  saloon* 

A  back  room,  between  which  and  a  sa- 
loon there  was  a  third  room,  used  as  a  kitch- 
en and  for  the  purpose  of  storing  liquors,  was 
properly  denominated  an  "appendage"  of  the 
saloon.  State  v.  Fertig,  30  N.  W.  633,  70 
Iowa,  272. 

To  sohool  1&011S0. 

"Appendage,"  as  used  in  a  statute  requir- 
ing the  district  board  to  provide  the  neces- 
sary "appendages"  for  schoolhouses,  was  in- 
tended in  a  broad  and  comprehensive  sense, 
and  would  include  a  well.  Hemme  v.  School 
District  No.  4,  1  Pac.  104,  107,  30  Kan.  377. 
The  word  as  so  used  includes  a  lightning 
rod  and  a  fence  and  a  well,  and  all  improve- 
ments necessary  to  the  conduct  of  the  school. 


In  re  Bozeman,  22  Pac.  628,  630,  42  Kan.  451. 
"Appendages"  likewise  means  school  appara- 
tus, such  as  blackboards,  outline  maps,  math- 
ematical charts,  etc.  School  Dist.  No.  17, 
Chase  County,  v.  Swayze,  29  Kan.  211,  216. 
The  term  refers  to  things  connected  with 
the  building  or  designed  to  render  it  suitable 
for  use  as  a  schoolhouse,  and  does  not  in- 
clude a  stereoscope,  since,  however  available 
or  useful  a  stereoscope  may  be  in  a  school- 
house,  it  can  in  no  proper  sense  be  called 
an  "appendage"  for  a  schoolhouse.  School 
Dist  No.  29,  Bourbon  County,  v.  Perkins,  21 
Kan.  536,  537.  The  word  as  so  used  does 
not  mean  simply  school  appendages  to  be 
used  inside  the  building,  nor  can  it  be  Ihnited 
to  such  articles  as  brooms,  pails,  cups,  etc., 
but  must  be  construed  in  a  broader  sense  to 
include  fuel,  fences,  and  necessary  outhouses. 
Creager  v.  School  Dist  No.  9,  28  N.  W.  7H 
795,  62  Mich.  101 

To  railroad. 

"Appendages,"  as  used  in  the  charter  of 
a  railroad,  requiring  the  filing  of  a  statement 
as  soon  as  the  road  with  its  "appendages*' 
shall  be  finish^  so  as  to  be  used,  is  to  be 
construed  as  only  meaning  the  real  estate  be- 
longing to  the  company,  and  not  to  include 
personal  property  of  the  company.  State 
Treasurer  v.  Somerville  &  K  B.  Co^  28  N.  J. 
Law  (4  Dutch.)  21,  26. 

APPENDANT. 

See  "Common  Appendant';  ''Powers  Ap- 
pendant" 

"An  appendant  is  a  thing  used  with  and 
related  to  or  dependent  upon  another  thing 
more  worthy,  and  agreeing  in  its  nature  and 
quality  with  the  thing  whereunto  it  is  ap- 
pendant or  appurtenant."  Lucus  v.  Bishop, 
83  Tenn.  (15  Lea)  165,  167,  54  Am.  Rep.  440; 
Leonard  v.  White,  7  Mass.  6,  8,  5  Am.  Dec 
19;  Meek  v.  Breckenrldge,  29  Ohio  St  642, 
048  (citing  Coke,  Litt  121). 

An  "appendant"  is  that  which  beyond 
memory  has  belonged  to  another  thing  more 
worthy.  One  thing  is  said  to  be  "appendant" 
when  it  has  been  immemorially  connected 
with  another.  New  Ipswich  W.  L.  Factory 
V.  Batchelder,  8  N.  H.  190,  192,  14  Am.  Dec. 
346. 

Appurtenanoe  distiiisiilsl&ed. 

"Appendants"  are  by  prescription,  as  dis- 
tinguished from  appurtenances,  which  are  by 
grant,  or  which  may  arise  from  use.  Jackson 
V.  Striker,  1  Johns.  Cas.  284,  291. 

An  appendant  is  that  which  beyond  mem- 
ory has  belonged  to  another  thing  more 
worthy,  and  which  agrees  with  that  to  whlcb 
it  is  related  in  its  nature  and  quality;  aod 
an  appurtenant  is  that  the  commencement  of 
which  may  be  known.  Leonard  y.  White,  T 
Mass.  6,  8,  5  Am.  Dec.  19. 
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APPERTAIN. 

A  mortgage  by  a  railroad  of  engines,  ten- 
ders, and  cars,  etc.,  and  all  other  personal 
property  in  any  way  l)eIonging  or  "apper- 
taining" to  the  railroad,  did  not  include  canal 
boats  used  by  the  railroad  company  in  con- 
nection with  its  transportation  line.  Parish 
V.  Wheeler,  22  N.  Y.  404,  613. 

Under  a  written  contract  to  pay  a  cer- 
tain proportion  of  the  net  profits  after  de- 
ducting expenses  that  "appertain"  to  the 
goods  themselves,  the  expenses  of  clerk  hire, 
advertising,  and  taxes  may  be  deducted  from 
the  gross  amount,  these  expenses  being  such 
as  "appertain"  to  the  goods  themselves.  Fos- 
ter y.  Goddard  (U.  S.)  9  Fed.  Cas.  634,  641. 

Adjoin  diitinsuiflhed. 

"Appertaining,"  as  used  in  the  expres- 
sion "all  lands  thereto  appertaining,"  is  not 
synonymous  with  the  word  "adjoining."  As 
descriptive  words  in  a  deed,  "adjoining"  usu- 
ally imports  contiguity,  and  "appertaining" 
use,  occupancy.  One  thing  may  appertain  to 
another  without  adjoining  or  touching  it 
Proof  that  pieces  of  land  adjoined  would  not 
be  proof  that  one  appertained  to  the  other; 
neither  in  literal  meaning  nor  as  used  in 
deeds  are  they  equivalent  Miller  t.  Mann, 
66  Vt  475-47a 

As  belong  to. 

"Appertaining"  means  belonging,  having 
relation  or  incident  to  something  else. 
Houses  and  buildings  pass  In  a  grant  as  "ap- 
pertaining** to  the  land  conveyed,  as  does  a 
right  of  common  if  such  right  belonged  to  the 
estate  sold,  and  that  by  virtue  of  the  single 
word  "appertaining"  Inserted  In  the  deed. 
Governor  of  Missouri,  to  Use  of  McClenahan, 
V.  McNair,  1  Mo.  302,  306. 

As  peenliar  to. 

The  constitutional  provision  that  the  pro- 
bate court  shall  have  Jurisdiction  of  business 
"appertaining"  to  minors  means  business  pe- 
culiar to  minors,  and  does  not  include  any 
case  on  any  subject  in  which  minors  happen 
to  be  interested,*  and  therefore  does  not  in- 
clude the  partition  of  land  among  minors. 
Hemdon  v.  Moore,  18  S.  0.  339,  361. 


APPLIANCE. 

See  "Best  Known  Appliances** 
ble  Appliances." 
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An  "appliance"  is  anything  brought  into 
use  as  a  means  to  effect  some  end.  Honaker 
y.  Board  of  Education,  24  S.  E.  644,  646,  42 
W.  Va.  170,  32  L.  R.  A.  413,  67  Am.  St  Rep. 
847. 

A  Joist  which  workmen  are  placing  in  a 
building  does  not  come  w  Hhin  the  term  "ap- 
pliances."   Griffiths  T.  Ntw  Jersey  &  N.  Y. 


R.  Ck>.,  26  N.  T.  Supp.  812,  818,  5  Misc.  Rep. 
320. 

The  term  ''appliance,"  within  the  mean- 
ing of  section  8  of  the  Illinois  Laws  of  1899, 
regulating  the  practice  of  medicine,  which 
provides  that  any  itinerant  vendor  of  any 
drug,  nostrum,  ointment  or  "appliance"  of 
any  kind  Intended  for  the  treatment  of  dis- 
eases or  injuries,  who  shall  by  any  writing 
or  printing  or  any  other  method  profess  to 
the  public  to  cure  or  treat  diseases  or  deform- 
ities by  any  drug,  nostrum,  or  "appliance," 
shall  pay  a  license,  etc.,  means  an  appliance 
employed  in  an  attempt  to  practice  medicine 
or  to  administer  medicine  or  other  remedies 
as  a  cure  for  diseases.  People  t.  Lehr,  93 
111.  App.  606,  609. 

Books. 

A  fire  policy  on  the  furniture,  chairs,  gas 
apparatus,  pictures,  paintings,  instruments, 
appliances,  and  material  Incidental  to  a  den- 
tal office  does  not  cover  dental  books.  The 
word  "appliances"  is  very  comprehensive  in 
Its  meaning,  but  It  has  never  been  so  broad- 
ened and  expanded  as  to  comprehend  books, 
and  the  close  conjunction  in  which  It  Is  used 
with  the  word  "material"  shows  clearly  that 
it  has  reference  to  mechanical  appliances,  In 
connection  with  which  the  word  is  generally 
used.  American  Fire  Ins.  Co.  of  New  York 
Y.  Bell  (Tex.)  76  S.  W.  319,  321. 

Horses. 

In  a  chattel  mortgage  coyerlng  fixtures, 
furniture,  and  appliances  used  in  carrying  on 
a  grocery  store,  the  term  "appliances"  was 
an  indefinite  term,  which,  under  the  circum- 
stances, must  be  limited  to  such  things  as 
were  requisite  and  necessary  for  carrying 
on  a  grocery  business,  and  hence  did  not  in- 
clude horses,  wagons,  and  harnesses,  though 
the  same  had  been  previously  employed  by 
the  mortgagor  to  convey  the  goods  sold  from 
the  store  to  customers.  Van  Patten  t.  Leon- 
ard, 8  N.  W.  334,  337,  66  Iowa,  620. 

Persons. 

"Appliances,**  as  used  in  Const  art  9,  § 
15,  providing  that  "knowledge  by  any  em- 
ploy6  injured  of  the  defective  or  unsafe  char- 
acter or  condition  of  any  machinery,  ways, 
or  appliances  shall  be  no  defense  to  an  ac- 
tion for  Injury  caused  thereby,  except  as  to 
conductors  or  engineers  in  charge  of  danger- 
ous or  unsafe  cars  or  engines  voluntarily  op- 
erated by  them,"  includes  not  only  inanimate 
machinery,  and  tools  and  apparatus,  but  also 
the  living  men  or  persons  needed  to  operate 
the  machinery.  Bodie  v.  Charleston  &  W. 
0.  Ry.  Co.,  39  S.  B.  716,  719,  61  8.  C.  468. 

Within  the  rule  requiring  an  employer  to 
furnish  safe  Implements  and  "appliances" 
for  doing  the  work,  the  term  embraces  not 
only  machinery,  premises,  and  all  the  Imple- 
ments of  every  kind  used  in  and  about  the 
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business,  but  also  the  persons  employed  to 
operate  them,  and  the  master  must  furnish  a 
sufficient  number  of  persons  competent  to 
perform  the  labor  safely.  Johnson  y.  Ash- 
tend  Water  Co.,  87  N.  W.  823,  825,  71  WU. 
658,  5  Am.  St  Rep.  243. 

APPLICABLE. 

"Applicable,"  as  used  in  reference  to  the 
adoption  of  the  common  law  in  the  United 
States  as  far  as  it  is  '^applicable,*'  means  "ap- 
plicable to  the  habits  and  condition  of  our  so- 
ciety, and  in  harmony  with  the  genius,  spirit, 
and  objects  of  our  institutions."  "No  distinc- 
tion is  made  between  what  Is  applicable  to 
the  nature  of  our  political  institutions,  and 
to  the  genius  of  our  republican  form  of  gOY- 
ernment,  and  to  our  constitution,  and  what  Is 
applicable  to  our  wants,  habits,  and  necessi- 
ties," for  what  Is  applicable  to  our  wants, 
habits,  and  necessities  as  a  community  or 
state  must  necessarily,  to  some  extent,  be  de- 
termined from  the  nature  and  genius  of  our 
goyernment  and  institutions;  or,  In  other 
words,  to  determine  whether  a  particular 
principle  harmonizes  with  the  spirit  of  our 
institutions,  we  must  look  to  the  habits  and 
the  condition  of  the  society  which  has  cre- 
ated and  liyes  under  those  institutions.  A 
principle  or  rule  which  tends  to  proyide  for 
and  protect  our  rights  and  wants  would  har- 
monize with  that  form  of  goyernment  or 
those  institutions  which  baye  grown  up  un- 
der It  Wagner  y.  Bissell,  8  Iowa  (8  Clarke) 
896,  402. 

A  general  law  is  applicable.  In  the  con- 
stitutional sense,  where  the  entire  people  In 
the  state  baye  an  Interest  In  the  subject,  such 
as  the  regulation  of  Interest  the  statutes  of 
frauds  and  limitations,  etc.;  but  where  only 
a  portion  of  the  people  are  affected,  as  in  lo- 
cating a  county  seat  it  will  depend  upon  the 
facta  and  circumstances  of  each  particular 
case  whether  such  a  law  would  be  applica- 
ble.   Eyans  y.  Job,  8  Ney.  322,  834. 

Money  applicable  to  the  payment  of  a 
legacy  "means  money  which  the  legatee  Is 
entitled  to  haye  applied  In  payment,  and  im- 
ports that  there  shall  be  no  debts  or  other  ob- 
ligations haying  preference  oyer  the  legacy 
to  prevent  the  prefer  appropriation  in  the 
hands  of  the  administrators  to  Its  payment, 
or  delay  its  recovery  by  the  legatee."  Web- 
ster y.  American  Bible  Soc,  83  N.  B.  297, 
299,  60  Ohio  St  1. 

appuoabhiItt. 

A  charge  instructing  the  jury  that  they 
are  the  judges  of  the  "applicability"  of  the 
law  as  given  them  in  a  charge  in  a  criminal 
prosecution  would  include  the  power  to  Judge 
not  only  as  to  how  the  law  stated  should  be 
appli<Hl  to  the  facts,  but  as  to  whether  or  not 


it  applied  at  all,  and  would  involye  the  right 
to  disregard  the  charge  as  Inapplicable,  and 
hence  is  erroneous.  Ford  t.  State  (Tenn.)  47 
S.  W.  703,  705. 

APPLICANT. 

"Applicant"  as  used  In  the  attachment 
act  (Rev.  Laws,  p.  361),  requiring  an  affidavit 
for  an  appeal  to  be  made  by  the  applicant  for 
the  writ  is  to  be  construed  as  being  syn- 
onymous with  "creditor."  New  Bnmswick 
Steamboat  &  Canal  Transp.  Co.  y.  Baldwin. 
14  N.  J.  Law  (2  J.  S.  Green)  440,  441.  And 
also  his  agent  or  attorney,  in  case  he  resides 
outside  the  state.  Trenton  Banking  Co.  t. 
Haverstick,  11  N.  J.  Law  (6  Halst)  171,  173. 

APPLICATION. 

See  "Summary  Application.* 

For  appeal. 

Gen.  St  1878,  c  08,  declared  that  for 
the  purpose  of  effecting  an  appeal  to  the  dis- 
trict court  from  an  order  of  a  probate  court 
an  application  for  such  appeal  should  be  filed 
in  the  probate  court  Heid,  that  the  word 
"application*'  as  there  used  meant  "notice." 
and  that  the  filing  of  a  notice  of  appeal  is 
the  probate  court  was  a  sufficient  application. 
Lake  y.  Albert  87  Minn.  463,  85  N.  W.  177. 

For  appraisement  of  damages. 

An  "application,"  within  the  meaning  of 
a  statute  proyiding  that  if  any  owner  of  laud 
taken  for  a  ditch,  for  the  preseryatlon  of  a 
highway,  shall  feel  aggrieyed,  he  may  ap- 
ply to  the  superyisors  of  the  town,  who  sball 
appoint  three  electors  to  appraise  the  dam- 
ages, does  not  Include  a  mere  claim  for  dam- 
ages filed  by  a  landowner  with  the  super 
ylsors,  which  contains  no  intimation  that  be 
desires  that  appraisers  be  appointed,  and 
therefore  such  claim  does  not  giye  the  sape^ 
ylsors  Jurisdiction  to  appoint  electors  to  ap- 
praise the  damages.  State  y.  Town  of  Leon, 
32  N.  W.  228,  220.  68  Wis.  502. 

For  insnraaoe. 

"A  letter  requesting  the  issuing  of  a  poli- 
cy may  be  regarded  as  an  application  there- 
for.'' Scheffer  t.  National  Life  Ina.  Co.,  25 
Minn.  534,  588. 

An  application  for  a  policy  Includes  a  pa- 
per headed  "Application,"  containing  a  series 
of  questions  to  be  addressed  to  the  person 
whose  life  is  proposed  to  be  Insured,  aod 
probably  also  includes  the  paper  attached 
thereto,  and  headed  "To  be  answered  by  tbe 
party  for  whose  benefit  the  Insurance  is  de- 
sired," but  another  printed  paper  thereto  at- 
tached, headed  "QucfStions  to  be  answered  by 
the  medical  examicier  for  the  company*'  is 
not  a  part  of  th^  application.    Higbee  t. 
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Guardian  Mut.  Life  Ina.  Co.  of  New  York 
(N.  Y.)  66  Barb.  462»  476. 

An  application  for  insurance  is  tbe  repre- 
sentations whicb  a  party  makes  of  hit  prop- 
erty when  he  applies  for  insurance.  Gowan 
▼.  Pheniz  Ins.  Ca,  20  Pac  408,  411,  78  Cal. 
181. 

For  patent. 

An  application  for  a  patent  'Includes  the 
paper  or  some  written  paper  and  its  presenta- 
tion to  the  commissioner."  Henry  v.  Fran- 
cestown  Soap-Stone  Co.  (U.  S.)  2  Fed.  78,  81. 

Fov  stay  of  Judsmeiit. 

•^Application,"  as  used  in  4  &  5  Wm.  IV, 
c.  62,  S  27,  providing  that  judgment  from  ex- 
ecution shall  not  be  stayed  unless  the  party 
''intending  to  apply  for  such  rule"  shall  be 
bound  by  recognizance  "to  make  and  prose- 
cute such  application  as  aforesaid,"  refers  to 
the  application  for  a  rule  to  show  cause,  as 
authorized  by  section  26  of  the  act  Ha- 
worth  Y.  Ormerod,  6  Adol.  &  E.  800,  807. 

Tor  tax  deed. 

Rev.  St.  S  1175,  provides  that  when  land 
sold  for  taxes  has  not  been  occupied  for  at 
least  30  days  "at  any  time  within  the  six 
months  immediately  preceding  the  time  when 
the  tax  deed  upon  such  sale  shall  be  ap- 
plied for,"  no  tax  deed  shall  be  issued  on 
the  certificate  except  on  proof  filed,  with 
such  officer,  whose  duty  it  is  to  issue  such 
deed,  that  the  land  was  not  so  occupied. 
Held:  that  the  making  and  filing  with  the 
proper  officer  of  an  affidavit  of  the  nonoccu- 
pancy  of  the  land  would  constitute  an  "ap- 
plication" without  further  acts,  within  the 
meaning  of  the  section  above  quoted.  Mead 
v.  Nelson,  8  N.  W.  896,  897,  52  Wis.  402. 

Fov  Taoant  lands. 

"Applications"  for  vacant  lands  in  Penn- 
sylvania after  the  death  of  William  Penn 
have  been  called  "the  expression  of  a  wish 
to  hold  lands  at  or  near  a  certain  spot,  but, 
not  being  followed  up  by  due  diligence,  all 
pretensions  of  title  under  them  cense,  and 
abandonment  of  claim  is  presumed.  They 
were  the  inceptions  of  right  but  of  them- 
selves conferred  no  title  to  any  definite 
tract."  Biddle'9  Lessee  v.  Dougal  (Pa.)  5 
Bin.  142,  151.  y 
\ 
AFPI.IOATIOH  OT  PATMENTB. 

"Application  of*  payments"  is  where  a 
debtor,  on  paying  o^oney  to  a  creditor  to 
whom  he  owes  several  a  debts,  directs  to  which 
debt  the  payment  shaldl  be  applied;  and,  in 
order  to  constitute  atfi  application  of  pay- 
ments, the  debtor  muM?t  exercise  his  option 
when  he  makes  the  pay<ment,  since  after  the 
money  has  ceased  to  1)0^  bis  it  is  no  longer 
subject  to  his  control.  B^iiank  of  California  y. 
Webb.  94  N.  Y.  467,  472. 


APPLY. 

Act  Cong.  Feb.  4,  1887,  providing  for  re- 
covery of  damages  against  persons  who  shall 
"apply"  a  design  secured  by  letters  patent, 
does  not  apply  to  all  infringers.  One  who 
innocently  infringes  is  not  within  its  provi- 
sions. The  design  could  not  be  applied,  with- 
in the  meaning  of  the  act,  without  knowledge 
of  the  design.  Schofield  v.  Dunlop  (U.  S.)  42 
Fed.  823,  326. 

Where  a  vTill  de^sed  real  estate  to  a 
trustee,  to  apply  the  rents  and  profits  to  the 
support  of  testator's  son,  the  word  "apply" 
did  not  give  the  trustee  authority  to  mort- 
gage any  part  of  the  land  so  devised.  And 
in  connection  with  a  further  provision,  that 
if  the  income  proves  insufficient,  and  it  be- 
comes necessary  to  apply  the  real  estate  to 
the  support  of  the  son,  he  is  authorized  to 
sell  and  convey  it,  clearly  he  is  not  given  au- 
thority to  mortgage.  Potter  v.  Hodgman,  80 
N.  Y.  Supp.  1056,  1067,  81  App.  Div.  233. 

As  pay  oTer, 

"Apply,"  as  used  in  a  statute  authorizing 
a  trustee  to  receive  the  rents  and  profits  of 
lands,  and  "apply"  them  to  the  use  of  any  per- 
son, means  the  act  of  applying,  and  includes 
any  act  of  the  trustee  by  which  the  trust  fund 
is  applied  for  the  benefit  of  the  cestui  que 
trust,  whether  expressly  directed  by  tbe  donor 
or  permitted  according  to  the  discretion  of 
the  trustee;  and  hence  a  will  cre&ting  a  trust 
to  receive  rents  and  profits  of  land  and  pay 
them  over  to  the  beneficiary  is  valid.  Leg- 
gett  V.  Perkins,  2  N.  Y.  (2  Comst)  297,  809. 

"Applied,"  as  used  in  a  will  directing 
that  a  specific  portion  of  rents,  issues,  and 
profits  shall  be  "applied"  to  the  education 
and  support  of  testator's  children  during 
their  minority,  is  substantially  equivalent  to 
"paid  over."  Moorehouse  v.  Hutchinson,  2 
N.  Y.  Supp.  216,  217. 

In  Rev.  Laws,  p.  177,  $  12,  providing  that 
if  an  administration  bond  shall  be  forfeited 
the  moneys  recovered  upon  such  bond  shall 
be  "applied"  towards  making  good  the  dam- 
ages sustained  by  any  one  in  performing  the 
said  condition,  "applied"  is  synonymous  with 
the  word  "paid."  Williamson  v.  Snook,  10 
N.  J.  Law  (6  Halst)  66,  67. 

In  a  will  providing  that  the  trustees 
shall  "apply"  the  income  of  the  testator's  es- 
tate to  his  child  during  its  minority,  and  that 
after  it  should  arrive  at  the  age  of  21  years 
the  trustees  should  pay  over  such  Income  to 
the  child  quarterly,  "apply"  is  synonymous 
with  **pay  over,"  and  they  substantially  mean 
the  same  thing;  one  phrase  referring  to  the 
minority  of  the  child,  and  the  other  applying 
only  when  it  should  have  arrived  at  full  age. 
Moore  v.  Hegeman,  72  N.  Y.  376,  384. 

"Apply,"  as  used  in  a  devise  authorizing 
a  trustee  to  receive  rents  and  profits,  and  ap- 
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ply  them  to  the  use  of  a  certain  person,  does 
not  mean  to  pay  over  such  rents  and  profits. 
Hawley  y.  James  (N.  Y.)  16  Wend.  61,  266. 

Promise  to  pay  Imported* 

In  an  Instrument  acknowledging  the  re- 
ceipt of  a  deed,  "In  consideration  of  which  I 
am  to  apply  the  payment  thereof  to  a**  cer- 
tain note  made  by  the  grantors  to  a  third 
party,  the  word  "apply"  precludes  the  con- 
clusion that  there  was  a  direct  or  absolute 
promise  to  pay  the  npte.  The  utmost  that 
can  be  conceded  Is  that  the  writing  binds  the 
maker  thereof  to  apply  the  value  of  the  land 
to  the  payment  of  the  note.  Freed  t.  M111s» 
120  Ind.  27,  22  N.  B.  86. 

APPLT  ON  ACCOUNT. 

The  words  "apply  on  the  account**  are 
equivalent  to  the  words  "settlement  of  ac- 
count," as  used  In  a  letter  Inclosing  a  check 
in  settlement  of  account  Widner  v.  West- 
em  Union  Telegraph  Co.,  16  N.  W.  663»  654, 
51  Mich.  291. 

APPOINT-APPOINTMENT. 

Bea  "Executive  Appointment**;  •'Illusorj' 
Appolritirent**;  "FrovlBlonal  Appoint- 
ment** 

See  "Duly  Aptolnted." 

''Appolntnont'*  Is  defined  to  be  the  desig- 
nation of  a  person,  by  the  person  or  persons 
having  authority  therefor,  to  discharge  the 
duties  of  some  ofiSce  or  trust.  Stat^  ex  rel. 
Nlcholls  V.  City  of  New  Orleans,  6  Sontb. 
692,  597,  41  La.  Ann.  156. 

''Appointment"  Implies  the  conferring; 
of  the  dignity  by  the  act  of  one  or  more  in- 
dividuals having  power  to  select  the  person 
appointed.  Wlckersham  v.  Brittan,  28  Pac. 
792,  793,  93  Cal.  84,  15  U  R.  A.  106. 

"Where  the  selection  of  an  officer  Is 
referred  to  the  Governor  or  other  functionary. 
It  l8  called  an  appointment"  Speed  v.  Ovzw 
ford,  60  Ky.  (3  Mete)  207,  210. 

"Appointment"  Is  the  exercise  of  the 
right  to  designate  the  person  or  persons  whc 
shall  be  entitled  to  enjoy  the  use  of  prCp- 
erty.  Brandies  v.  Cochrane,  5  Sup.  Ct  194, 
197,  112  U.  S.  344,  28  L.  Ed.  760. 

It  Is  held  that  the  term  "appolnr  In  a 
will  Is  never  used  to  convey  one's  absolute  es- 
tate. Helnemann  t.  De  Wolf  (R.  L)  65  Atl. 
707,  709. 

When  the  common  council  of  a  dty  Is 
designated  as  the  "appointing  power,"  the 
term  is  to  be  understood  in  its  usual,  ordi- 
nary, and  popular  sense,  and  the  authority  Is 
to  be  exercised  in  the  ordinary  manner,  ac- 
cording to  the  procedure  governing  legislatlTe 
or  deliberative  bodies.  Rathbone  v.  Wlrth,  45 
N.  B.  15,  26,  150  N.  T.  459,  84  L.  R.  A.  40a 


•^Appointed,**  as  used  In  Rev.  St  c:  138, 
S  10,  authorizing  the  court  of  probate  to  re- 
quire additional  bond  of  sureties  of  any 
guardian  appointed  or  approved  of  by  them 
when  they  think  proper,  and  in  case  of  neg- 
lect or  refusal  to  give  such  additional  bond 
to  remove  such  guardian.  Is  not  used  In  a 
strict  technical  sense,  to  apply  only  to  guard- 
ians appointed  or  approved  by  the  court  but 
also  includes  guardians  appointed  by  testa- 
mentary act  McPhilUps  y.  McFhUlips,  8  B. 
I.  536,  540. 

As  bequeatk. 

The  words,  *1  appoint  A.  my  legatee  of 
a  sum  specified  or  of  a  residue  of  my  estate,** 
when  used  in  a  will,  carries  to  him  a  sum 
specified  of  the  residue  as  though  the  more 
formal  and  usual  words  "I  bequeath**  bad 
been  used.  Wyman  v.  Woodbury,  83  N.  I. 
Supp.  217,  220,  86  Hun,  277. 

Oontrmet  distiiiciiisl&ed* 

The  appointment  to  a  public  office  for  a 
definite  term,  and  the  acceptance  of  such  of- 
fice, bear  no  analogy  to  a  contract  made  be- 
tween the  government  and  an  IndividuaL 
In  the  hitter  the  terms  agreed  upon  define 
the  rights  and  obligations  of  both  parties, 
and  neither  may  depart  from  them  without 
the  consent  of  the  other.  In  the  former  both 
the  rights  and  privileges,  as  well  as  the  du- 
ties, of  the  appointee  are  prescribed  by  the 
government  and  not  by  agreement  of  par- 
ties. Uff ert  T.  Vofit,  47  Atl.  225,  226^  65  N.  J. 
Law,  877. 

The  "appointment  to  a  public  office"  If 
not  a  contract  the  Impairment  of  the  obliga- 
tion of  which  is  forbidden  by  the  federal  Oon- 
stitutlon.  Butler  v.  Pennsylvania,  51  U.  S. 
(10  How.)  402,  18  L.  Bd.  472.  An  appohit- 
ment  to  office  is  not  a  contract,  nor  is  the 
office  or  Its  prospective  emoluments  the  prop- 
erty of  the  Incumbent  Kenny  t.  HudiQWtb, 
36  Aa  662,  59  N.  J.  Law,  320. 

As  desisnatc. 

"Appointed"  means  named  or  designated 
for  or  assigned  to  an  office.  Brown  v.  O'Oon- 
nell,  36  Conn.  432,  447,  4  Am.  Rep.  89. 

The  word  "appoint**  as  used  in  by-laws 
of  a  corporation  authorizing  the  officers  to 
appoint  remove,  and  fix  the  compensation  of 
employes,  when  used  in  connection  with  an 
office,  designates  or  nominates  a  person  to 
fill  the  position  to  a  point  tf  j  which  the  power 
is  given.  Of  itself  the  nhere  power  of  ap- 
pointment does  not  lnclu(Jle  a  power  to  fix  the 
term  for  which  the  persjitin  Is  appointed.  The 
general  use  of  the  wocpd  is  applied  simply  to 
the  authority  to  desiginate  a  person  to  fill  s 
position.  And  a  powei'j  to  appoint  could  not 
include  either  a  powee^-  to  fix  the  term  or  a 
power  to  fix  the  compT)ensatlon  to  be  paid  to 
the  person  appolnte^.  Hence,  under  such 
power,  officers  have^y  not  the  right  to  make  t 
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contract  for  life  employment  irlth  an  em- 
ploys. Carney  v.  New  York  Ufe  Ins.  CJo.,  45 
N.  Y.  Supp.  1103,  1104,  19  App.  Diy.  160. 

Diaoretton  implied. 

"The  choice  of  a  person  for  a  dyil  oflice 
constitutes  the  essence  of  the  appointment, 
and  the  selection  must  be  the  discretionary 
act  of  the  officer  clothed  with  the  power  of 
appointment"  The  power  of  appointment 
contemplates  the  exercise  of  Judgment  and 
discretion  in  the  appointing  power  as  to 
whom  he  shall  appoint,  and  responsibility  for 
the  person  so  selected,  and  to  secure  this  It 
must  be  the  independent  and  ontrammeled 
act  of  the  appointing  officer.  The  officer 
clothed  with  the  power  of  appointment  must 
select  the  persons  to  be  appointed.  People 
V.  Mosher,  61  N.  Y.  Supp.  452,  454,  46  App. 
Div.  68. 

'*Xppointment?  implies  the  exercise  of 
Judgment  and  win.  The  decisions  of  this 
and  other  courts,  state  and  federal,  as  to  the 
meaning  of  the  word  ''appointment,"  and 
what  constitutes  an  appointment  under  the 
law,  are  to  the  effect  that  the  choice  of  a 
person  to  fill  an  office  constitutes  the  essence 
of  an  appointment;   that  the  selection  must 


genhelmer,  60  N.  Y.  Supp.  703,  703,  44  App. 
Diy.  3d0. 

The  word  "election,"  in  the  strict  sense, 
undoubtedly  means  the  choice  of  an  officer  in 
the  exercise  of  which  all  the  qualified  elec- 
tors hare  an  opportunity  to  participate;  while 
the  word  "appointment"  is  understood  to 
mean  the  selection,  by  one  or  more  persons 
who  have  been  commissioned  for  that  pur- 
pose, of  another,  who  by  virtue  of  the  choice 
represents  or  may  exercise  some  authority 
over  the  persons  delegating  the  power  to 
make  the  appointment  In  People  t.  Lang« 
don,  8  Cal.  1,  it  was  insisted  that  the  words 
"elected"  and  "appointed,"  as  used  in  a  sec- 
tion of  the  California  Constitution,  were  not 
equivalent  expressions  of  the  meaning  ln« 
tended  to  be  imported  by  the  framera  of  that 
Instrument  but  the  court  said  much  stress  is 
laid  upon  the  word  "appoint"  as  used  in  this 
section.  This  is  mere  hypercriticlsm.  The 
word  "appoint"  was  probably  used  as  a  more 
comprehensive  term,  to  convey  the  idea  of  a 
mode  of  constituting  or  designating  an  officer 
with  public  election  or  otherwise.  In  fact 
the  words  "elect"  and  "appoint"  seem  to  be 
regarded  as  synonymous  by  the  convention. 
The  word  "elect"  simply  means  to  pick  out, 


be  the  discretionary  act  of  the  officer  or  to  select  from  among  a  number,  or  to  make 
board  clothed  with  the  power  of  appointment;!  choice  of,  and  is  synonymous  with  the  words 
and  that  while  he  or  it  may  listen  to  the  "choose,"  "prefer,"  "select"  and  was  evident- 
recommendations  or  advice  of  others,  yet  the  ^7  used  in  this  sense  in  the  Constitution;  and 
selection  must  be  his  or  its  act,  which  has;  the  word  "elect"  as  used  in  Const  art  15,  I 


never  been  regarded  or  held  to  be  ministerial. 
People  V.  Mosher.  163  ?^.  Y.  32,  40,  67  N.  B. 
88^  90,  79  Am.  St  Bep.  652. 

Am  elect. 

The  word  •Appoint,*'  as  used  tn  Const 
art  2,  <  1,  declaring  that  each  state  shall 
appoint  in  such  manner  as  the  Legislature 
may  direct  a  number  of  electors,  etc,  while 


1,  declaring  that  all  officers  shall  hold  their 
office  unti)  their  successors  are  elected  and 
qualified,  is  not  limited  to  offices  which  are 
filled  by  an  election  of  the  people  as  contra- 
distinguished to  those  to  which  appointment 
is  made  by  the  Legislature.  State  T.  Comp- 
son,  64  Pac.  349,  851,  84  Or.  25. 

"Discriminating  authorities  sanction  the 
use  of  the  word  'appointed'  in  a  sense  which 


not  the  most  appropriate  worJ  to  describe  the  *"»c^°<J®«  t^e  notion  of  election  by  a  body  as 
result  of  a  popular  election,  is  sufficiently'  ^«"  *■  selection  by  an  individual,  and  also 
comprehensive  to  cover  that  mode,  and  was  *^®  ^*^  ^'  ***•  ^^^  'elected'  as  applied  to 
manifestly  used  as  conveying  the  broadest  ^^*®  ^^®  ^'^  chosen  by  the  votes  of  a  body 
powers  of  determination.  McPherson  yj  limited  in  numbers.  By  way  of  authoritative 
BUcker,  18  Sup.  Ct  8^  7,  146  U.  S.  1,  86  U  definitions,  we  have  the  following:  Bouvier's 
Bd.  869. 

The  word  "appointed,"  in  Code  Civ.  Proc. 
I  2071,  providing  that  where  a  board  consist- 
ing of  more  than  three  is  created  by  law, 
with  a  president  who  is  "appointed  pursu- 
ant to  law,"  service  of  a  writ  of  mandamus 
to  the  board  may  be  made  on  such  president 
is  not  used  in  a  narrow  or  technical  sense, 
and  is  not  limited  to  an  executive  appoint- 
ment, but  means  a  chairman  or  presiding  of- 
ficer for  whom  the  law  has  made  provision; 
that  la,  one  who  holds  his  position,  not  by 
the  mere  courtesy  of  his  fellow  members, 
but  either  under  direct  legislative  mandate, 
or  by  selection  under  legislative  requirement 


Law  Dictionary:  'Appointment  The  desig- 
nation of  a  person,  by  the  person  or  persons 
having  authority  therefor,  to  discharge  the 
duties  of  some  office  or  trust;  election;  choice; 
selection.  The  selection  of  one  person  from 
a  specified  class  to  discharge  certain  duties 
in  a  state,  corporation,  or  society.'  Century 
.Dictionary:  'Appoint  To  allot  set  apart,  or 
designate;  nominate  or  authoritatively  aa- 
sign— as  for  use,  or  to  a  post  or  office.' 
'Elect  To  pick  out;  select  from  among  a 
number;  to  select  for  an  office  or  employ- 
ment by  a  majority  or  plurality  of  votes; 
choose  by  ballot  or  any  similar  method-— as 
to  elect  a  representative  or  a  senator;  to  elect 
a  president  or  mayor.'     In  this  connection. 


and  includes  a  president  who  is  elected  as   an  election  of  an  archbishop  by  the  monks  of 
weU  MM  one  who  is  appohited.   Pierce  v.  Gug-  j  ^  certain  convent  is  instanced  aa  a  proper 
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use  of  the  yerb  to  elect  Under  these  defini- 
tions the  distinction  seems  to  be  that  elec- 
tion signified  the  act  of  choosing  where  sev- 
eral participate  In  the  selection.  'Appoint- 
ment' relates  to  the  bestowal  of  the  office 
npon  the  person  selected,  wheth^  the  choos- 
ing be  the  act  of  one  or  of  many.  Where 
the  choice  rests  in  the  sole  discretion  of  an 
individual,  the  usual  authoritatiye  evidence 
that  a  selection  has  been  definitely  made  is 
in  the  act  of  bestowal;  hence  in  such  cases 
the  word  'appointment*  has  come  to  include 
the  function  of  selection,  as  well  as  the  func- 
tion of  authoritatively  designating  the  person 
selected.  That  the  functions  are  distinct, 
however,  appears  when  we  come  to  consider 
those  cases  where  one  has  the  exclusive  func- 
tion of  selection,  but  the  appointment  is  sub- 
ject to  the  approval  of  others.  For  instance, 
the  governor  nominates,  and,  with  the  ad- 
vice and  consent  of  the  senate,  appoints,  cer- 
tain officers.  But  where  the  power  of  mak- 
ing an  appointment  resides  in  a  numerous 
body  the  exercise  of  the  power  necessitates 
a  previous  agreement,  by  majority  of  voices 
or  otherwise,  with  respect  to  the  person  to  be 
chosen,  and  the  choice  so  made  is  an  elec- 
tion; after  which  the  person  selected  receives 
the  appointment,  and  can  properly  be  said 
to  be  appointed,  although  he  is  the  choice  of 
many.  Under  our  system  of  government  the 
most  familiar  example  of  election  is  that 
which  is  participated  in  by  the  people  at 
large.  At  the  same  time  it  requires  the  use 
of  the  phrase  'popular  election,'  or  'election 
by  the  people,'  to  clearly  express  the 
thought"  Reid  v.  Gorsuch,  51  Atl.  467,  4fi9, 
67  N.  J.  Law,  890. 

''Appointment,"  as  used  in  statutes  gen- 
erally, means  the  designation  of  a  person  to 
bold  an  office  or  trust  by  an  individual  or  a 
limited  number  of  individuals  to  whom  the 
power  of  selection  has  been  delegated.  The 
word  "election"  is  properly  applied  to  the 
choice  of  an  officer  by  the  votes  of  those  on 
whom  the  law  has  conferred  the  right  of 
election  of  such  officers.  State  v.  Squire,  89 ' 
Ohio  St  197,  199.  I 

"From  the  word  'appointmenf  we  under- , 
stand  tliat  the  duties  of  the  appointee  are! 
for  others  than  those  by  whom  he  is  appoint- ; 
ed.  As  distinguished  from  an  election,  an' 
appointment  is  generally  made  by  one  person, 
er  by  a  limited  number,  acting  with  dele-', 
gated  powers.  The  appointment  to  a  public 
office  is  made  by  one  or  more  possessing  del- 
egated powers,  as  distinguished  from  elec- 
tion, where  the  right  is  exercised  by  many." 
Wickersham  v.  Brittan,  15  L.  B.  A.  106,  108,  > 
28  Pac.  792,  793,  98  Gal.  84.  I 

In  the  popular  sense  an  "election"  Is  a 
choice  which  several  persons  collectively 
make  of  a  person  to  fill  an  office  or  position, 
while  an  "appointment"  Is  a  choice  for  such  • 
office  or  position  by  some  single  officer  or.per-r 
son.    Where  a  police  judge  was  selected  by 


the  several  members  of  the  city  council  it 
was  not  inappropriate  to  say  that  he  was 
elected.  State  v.  Williams,  58  Pac.  476»  477, 
60  Kan.  837. 

"Appointment,"  as  used  In  Const,  art  5, 
I  18,  providing  that  in  case  a  vacancy  hap- 
pens In  any  office,  the  appointment  of  which 
is  vested  in  the  General  Assembly,  that  the 
Governor  shall  fill  such  vacancy  by  appoint- 
ment, which  shall  expire  when  his  successor 
has  been  elected  and  qualified,  is  synony- 
mous with  the  term  "elected."  It  means  an 
election  by  the  General  Assembly.  State  7. 
Harrison,  16  N.  E.  884,  888,  113  Ind.  434,  3 
Am.  St  Rep.  663. 

As  exeoiitiTe  Aot. 

The  power  of  appointment  to  office  Is 
held  to  be  Intrinsically  executive,  and,  al- 
though the  power  of  appointing  their  own 
clerks  is  often  vested  In  courts,  still  the  na- 
ture of  the  power  is  not  changed,  it  being  as 
much  executive  when  exercised  by  the  court 
as  by  the  Governor.  Pratt  t.  Breckinridge, 
65  S.  W.  136,  187,  112  Ky.  1  (citing  Taylor 
V.  Ck>mmonwealth,  26  Ky.  Ql  J.  J.  Marsh.] 
401). 

"Appointment  to  office"  is  in  the  nature 
of  an  executive  act  Apart  from  the  purpose 
of  the  appointment.  It  is  an  exercise  of 
executive  pow^.  Though  the  Constitution 
provided  for  certain  elective  and  legislative 
appointments,  except  in  the  cases  specified, 
appointment  to  office  is  an  exercise  of  execu- 
tive power,  unless  used  as  a  means  appropii- 
ate  to  the  exercise  of  powers  granted  to  as- 
other  department,  and  when  so  used  it  is 
not  the  exercise  of  executive  power  within 
the  meaning  of  the  Constitution.  Appeal  of 
Norwalk  St  Ry.  Co.,  87  Aa  1080,  1086,  09 
Conn.  576.  89  L.  R.  A.  794. 

Promotio]&  distingulslieAi 

"Appointment"  as  used  In  New  Toik 
Laws  1884,  c.  410,  |  4,  requiring  that  honora- 
bly discharged  soldiers  shall  be  preferred  for 
"appointment"  in  the  civil  service  of  the  states 
means  appointment  strictly,  and  does  not  in- 
clude promotion,  "a  promotion  being  the  ad- 
vancement of  an  official  or  employ^  to  a  high- 
er position  who  had  previously  been  appoin^ 
ed  to  one  of  an  inferior  degree."  In  re  Mc- 
Guire,  2  N.  Y.  Supp.  760,  762,  50  Hun,  203. 

Xdoense  to  praetioe  law. 

The  term  "appointed"  excludes  the  idea 
of  a  popular  election,  and  refers  the  office  or 
trust  to  some  other  source.  Bvery  officer  not 
elected  may  well  be  said  to  be  appointed.  A 
license  or  certificate  from  three  Judges,  as  re- 
quired by  law,  to  a  resident  lawyer,  admit- 
ting him  or  authorizing  him  to  practice  in  any 
of  the  courts  of  the  state,  is  an  appointment 
Bx  parte  Faulkner,  1  W.  Va.  269,  299. 

The  admission  of  an  attorney  under  the 
provisions  of  the  Constitution  in  lores  la 


APPOINT— APPOINTMENT 


461 


APPOINTING  POWEE 


18G0  Is  not  an  appointment.     In  re  Gradu- 
ates (N.  Y.)  11  Abb.  Prac.  301.  33a 

As  seleeted  aeeording  to  law. 

Where  a  city  charter  provided  that  all 
officers  shall  hold  their  offices  until  their 
successors  are  "elected  or  appointed,"  the 
term  "elected  or  appointed"  means  selected 
in  the  manner  provided  by  law  to  hold  the 
office,  and,  when  a  confirmation  is  necessary 
by  the  city  council,  the  appointment  Is  not 
completed  until  such  confirmation.  State  v. 
Daggett  68  Pac.  840,  346,  28  Wash.  1. 

Wkem  eompleto. 

When  a  person  has  been  nominated  to 
an  office  by  the  President  and  confirmed  by 
the  Senate,  and  his  commission  has  been 
signed  by  the  President  and  the  seal  of  the 
United  States  affixed  thereto,  his  appoint- 
ment is  complete,  and  the  transmission  of  the 
commission  to  the  officer  is  not  essential  to 
his  investiture  to  the  office,  and  if  by  an  In- 
advertence or  accident  it  should  fall  to  reach 
htm  his  possession  of  the  office  is  as  lawful 
as  If  the  commission  were  in  his  custody, 
since  the  commission  of  appointment  is  m^e- 
ly  evidence  of  the  appointment  and  qualifica- 
tion which  constitutes  the  appointee's  title, 
and  it  may  be  proved  by  other  evidence. 
United  States  v.  Le  Baron,  60  U.  S.  (19  How.) 
73,  78,  15  U  Bd.  526. 

An  appointment  Is  complete  when  the 
appointee  was  nominated  by  the  President 
and  confirmed  by  the  Senate,  and  the  giving 
of  a  bond  is  a  mere  ministerial  act  for  the 
security  of  the  government  and  not  a  condi- 
tion precedent  to  the  appointee's  authority  to 
act  United  States  v.  Bradley,  35  U.  B.  ao 
Pet)  843,  864,  9  L.  Ed.  448. 

The  word  "appointment''  as  used  in  ref- 
erence to  the  appointment  of  an  administra- 
tor, may  generally  signify  "the  actual  Install- 
ment in  the  administrative  office."  Wells  v. 
Applegate,  10  Or.  519,  520. 

The  words  "appointment^  and  "election" 
represent  different  tenures.  The  people  elect; 
the  Governor  or  other  functionary  appoints. 
Section  1  of  the  statutes  concerning  offices 
and  officers  provides  that  there  shall  be  elect- 
ed or  appointed,  as  hereinafter  declared*  the 
following  officers,  etc.,  and  the  other  provi- 
sions of  the  act'  use  the  term  "election"  as 
applied  to  the  action  of  the  people  in  choosing 
officers,  s^nd  the  term  "appointment"  as  ap- 
plied to  the  action  of  whatever  officer  or 
board  is  vested  with  the  power  to  fill  the  giv- 
en vacancy.  Where  the  officer  is  chosen  by 
the  people  he  takes  by  virtue  of  his  election. 
Where  the  office  from  any  cause  becomes  va- 
cant before  the  expiration  of  the  term,  and 
It  is  filled  by  the  choice  of  the  Governor  or 
some  other  public  functionary,  the  officer 
chosen  takes  by  virtue  of  his  appointment  | 
The  appointment  to  office  by  the  board  of  su- 1 
pervlsors  Is  not  complete  until  the  p^son  ap- 1 
pointed  has  received  a  certificate  of  his  elec-  i 


tion  under  the  seal  of  the  board,  signed  by 
proper  officers  of  the  board;  and  therefore 
an  appointment  made  by  a  majority  of  the 
board  may  be  revoked  at  any  time  before 
such  certificate  is  Issued,  and  no  person  may 
be  appointed.  Conger  v.  Gilmer,  82  Gal.  75. 
7a 

The  phrases  "after  date  of  appointment^ 
and  "from  such  date,"  in  Rev.  St  |  1556  [U. 
S.  Comp.  St  1901,  p.  1067],  relative  to  the  an- 
nual pay  of  assistant  surgeons  in  the  navy, 
and  provldifig  for  increases  thereof  after  the 
expiration  of  so  many  years  after  date  of  ap- 
pointment or  **from  such  date,"  refers  not 
to  the  original  entry  of  the  officer  Into  the 
service  as  an  assistant  surgeon,  but  to  the 
notification  by  the  Secretary  of  the  Navy  that 
he  has  passed  his  examination  for  promotion 
to  the  grade  of  surgeon.  United  States  t. 
Moore,  95  U.  8.  760,  781,  24  L.  Ed.  588b 

APPOJLNTJkU)  OinOEBS. 

"Appointed  officers,"  as  used  in  Const 
art  6,  i  4,  providing  that  appointed  officers, 
other  than  Judges  of  the  courts  of  record,  etc., 
may  be  removed  at  the  pleasure  of  the  ap- 
pointing power,  construed  to  Include  munic* 
Ipal  as  well  as  state  or  county  officers. 
Houseman  t.  Commonwealth,  100  Pa.  222, 
230. 

APPOnnXD  SERVICES. 

••Appointed  services,"  as  used  In  Act  1882, 
e.  22,  providing  for  the  appointment  of  of- 
ficers of  registration  of  voters,  and  Imposing 
upon  them  the  performance  of  certain  serv- 
ices for  which  they  were  to  receive  a  certain 
per  diem  for  the  days  of  "appointed  serv- 
ices," does  not  mean  only  the  sittings  of  the 
officers  for  the  registration  of  the  names 
oi;  persons  qualified  to  exercise  the  elective 
franchise,  but  means  the  other  services, 
which  the  Legislature  has  prescribed  for  them 
to  perform,  for  they  are  "appointed  serv- 
ices," entitling  the  commissioners  to  per  diem 
therefor.  Byninger  v.  Keating,  60  Md.  33^' 
336.  ' 

APPODTTZNO  POWER* 

The  phrase  "appointing  power,**  as  used 
in  Const  art  2,  |  27,  providing  "that  the 
election  and  appointmeht  of  all  officers,  and 
the  filling  of  all  vacancies  not  otherwise  pro- 
vided for  by  this  Constitution  or  the  Con- 
stitution of  the  United  States,  shall  be  made 
In  such  manner  as  may  be  directed  by  law, 
but  no  appointing  power  shall  be  exercised 
by  the  General  Assembly  except  as  pre- 
scribed in  this  Constitution,  and  in  the  elec- 
tion of  United  States  Senators,"  etc.,  is  one 
of  no  ambiguous  signification.  When  em- 
ployed In  reference  to  matters  pertaining  to 
government,  or  to  the  distribution  of  the 
powers  of  government  it  means  the  power 
of  appointment  to  office,-i-the  power  to  select 
and  indicate  by  name  Individuals  to  liold  of- 
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flee,  and  to  discharge  the  duties  and  exer- 
cise the  powers  of  officers.  State  t.  Ken- 
non,  7  Ohio  8t  540,  550. 

APPORTION. 

The  word  '^apportion'*  means  to  divide, 
to  assign  in  just  proportion,  to  distribute 
among  two  or  more,  a  Just  part  or  share  to 
each.  Fisher  t.  Charter  Oak  Life  Ins.  Co. 
(N.  Y.)  14  Abb.  N.  C.  32.  3a 

"Apportion,"  as  used  in  Act  Feb.  1832, 
incorporating  the  Broolclyn  Bank,  naming 
commissioners  to  open  books,  receive  sub- 
scriptions to  the  capital  stock,  and  making 
it  their  duty  to  distribute  the  stock  among 
the  subscribers  thereto,  and,  in  cas6  there 
should  be  subscriptions  to  more  than  the 
amount  of  such  stock,  to  ''apportion  the  same 
among*'  the  subscribers  thereto,  in  such  a 
manner  as  a  majority  of  them  shall  deem 
most  advantageous  to  the  interests  of  the 
institution,  does  not  require  that  every  sub- 
scriber should  receive  some  stock,  as  such 
construction  would  interfere  with  the  power 
given  the  commissioners.  Clarke  v.  Brooklyn 
Bank  (N.  Y.)  1  Edw.  Ch.  861,  36a 

In  Act  March  26,  1813  (Sess.  86,  a  80), 
Incorporating  a  bank,  and  appointing  com- 
missioners to  "apportion"  an  excess  of  shares 
"among"  the  several  subscribers,  as  they  shall 
Judge  discreet  and  proper,  the  shares  sub- 
scribed for  greatly  exceeding  the  mmiber 
limited  to  be  subscribed  for,  "apportion" 
means  to  assign  to  each  subscriber  or  give 
him  such  portion  as  the  commissioners  should 
deem  meet  Haight  v.  Day  (N.  Y.)  1  Johns. 
Ch.  18»  20. 

"Apportion"  means  simply  to  divide,  and 
does  not  necessarily  mean  to  divide  equally. 
Thus,  it  was  held  that.  In  view  of  the  fact 
that  a  city  council  was  authorized  to  "appor- 
tion" the  cost  of  the  sewer  according  to  the 
actual  -cost  of  labor  or  material  expended  in 
constructing  along  the  lateral  of  the  lot 
assessed,  the  city  council  was  Justified  in 
making  an  unequal  apportionment  according 
to  the  actual  expense.  Jones  v.  Holzapfel, 
68  Pac.  511,  515,  11  OkL  405. 

The  word  "apportion,"  as  used  in  an 
act  of  the  Legislature  for  the  incoi*poratlon 
of  a  bffnk,  and  appointing  certain  commis- 
sioners to  receive  subscriptions,  and  direct- 
ing them  to  apportion  the  excess  of  shares 
among  the  several  subscribers  as  they  shall 
deem  discreet  and  proper,  means  to  assign 
to  each  subscriber  or  give  him  such  portion 
as  the  commissioners  shall  deem  meet 
Haight  V.  Day  (N.  Y.)  1  Johns.  Ch.  18,  22. 

In  an  action  against  connecting  carriers 
for  damages  sustained  by  delay  in  shipping 
eattle,  an  instruction  which  in  effect  directed 
the  Jury  to  first  find  the  whole  amount  of 
the  damage  done  by  all  of  the  defendants, 
and  then  **apportlon"  it  among  them  accord- 


ing to  and  in  proportion  to  their  respective  Ua 
bility  as  indicated  by  Instructions  already  giv- 
en, the  use  of  the  word  "apportion"  did  not 
render  the  instruction  objectionable  on  the 
ground  that  it  authorized  the  Jury  to  fix  the 
liability  of  each  according  to  an  arbitrary  rule, 
and  not  according  to  the  evidence,  especially 
.  when  read  with  other  instructions  that  the 
I  Jury  should  "apportion"  against  each  defend- 
!  ant  only  the  damage  that  it  had  caused,  and 
should  not  apportion  against  one  the  damage 
caused  by  another.    In  discussing  the  use  of 
the  word  the  court  remarks  that  if  there 
is  a  misuse  of  words,  the  sense  in  wbicb 
they  were  employed  is  evident  to  any  ordi- 
nary mind,  and  is  the  same  as  if  the  word 
"assess"  or  "find"   had  been   used  accord- 
ing to  the  more  general  custom.    Gulf,  C.  & 
!  S.  F.  R.  Co.  T.  Cushney,  67  &  W.  77,  78,  05 
'  Tex.  300. 

APPGBTIGHMENT. 

Apportionment  is  the  only  method  of  de- 
termining the  amounts  which  each  of  sever- 
al parties  interested  in  an  estate  shall  pay 
towards  the  removal  of  an  incumbrance  on 
the  whole.  It  is  the  only  method  of  ascer- 
taining the  damages  in  case  of  a  breach  of 
the  covenant  of  seisin  as  to  a  part  only  of 
the  premises  conveyed.  Kickland  v.  Mena- 
sha  Wooden-Ware  Co.,  31  N.  W.  471,  475, 
68  Wis.  34,  60  Anu  Rep.  831. 

Of  vent. 

"Apportionments  Is  defined  as  a  division 
or  partition  of  a  rent  or  common,  or  a  making 
of  it  into  parts.  This  may  be  by  the  act 
of  the  law  or  the  act  of  the  parties.  Swiot 
V.  McCllntock,  38  Atl.  1021,  1022,  184  Pa. 
202,  63  Am.  8t  Rep.  791,  41  Wkly.  Notes  Gas. 
491,  493. 

Apportionment  of  rent  does  not  mean 
abatement  of  it,  because,  though  rent  may  be 
apportioned,  the  tenant  still  remains  liable 
to  pay  the  whole  of  it,  but  in  different  parts 
to  different  persons,  except  where  he  has 
purchased  or  acquired  the  reversion  of  part 
of  the  demised  premises.  Gluck  v.  City  of 
Baltimore,  32  Atl.  515,  516,  81  Md.  816,  4S 
Am.  St  Rep.  515. 

Of  tax. 

The  apportionment  of  a  tax  eonslsti  la 
a  selection  of  the  subjects  to  be  taxed,  and 
in  laying  down  the  rule  by  which  tq  measure 
I  the  contribution  which  each  of  these  subjects 
I  shall  make  to  the  tax.  "Apportionment"  is 
therefore  a  matter  of  legislation.  This  def- 
inition only  applies  to  ordinary  taxation, 
which  is  found  in  the  revenue  laws  of  tbe 
states  where  the  various  subjects  of  taxation 
are  classified,  and  the  right  of  taxation  upon 
each  class  is  fixed,  and  has  no  application  to 
special  assessments  for  local  improvements, 
where  the  property  to  be  taxed  belongs  en- 
tirely to  one  cUuM.    Apportionment^  in  tbe 


^PPBAISE 


463 


APPBECIABLT 


case  of  a  tax  of  the  latter  class,  Is  pnrely 
clerical,  and  may  be  performed  by  a  board 
endued  solely  with  executive  functions.  Bar- 
field  V.  Gleason,  63  S.  W.  964.  971,  111  Ky. 
491  (citing  Broadway  Baptist  Church  v.  Mc- 
Atee,  71  Ky.  [8  Bush]  508,  and  Loeser  y. 
Redd,  77  Ky.  [U  Bush]  18). 

APPRAISE. 

To  "appraise**  Is  to  estimate  ralue,  and 
such  is  the  duty  of  arbitrators  appointed  to 
ascertain  and  appraise  "the  sound  value  of 
and  the  loss  upon  the  property  damaged," 
and  it  requires  the  arbitrators  to  make  an 
appraisement,  and  not  to  hear  evidence.  Vin- 
cent V.  German  Ins.  Co.,  94  N.  W.  458»  460, 
120  Iowa,  272. 

APPRAISAIi. 

See  "Existing  Appraisal.** 
Arbitration  distinguished,  see  ''Arbitra- 
tion." 

An  "appraisal"  of  property  signifies  the 
valuation  of  It  or  an  estimation  of  its  value. 
In  a  statute  requiring  the  selectmen  to  ap- 
praise all  taxable  property  "at  its  full  and 
true  value  In  money/'  the  vtrords  "full  and 
true  In  money"  gave  no  added  meaning  to  the 
word  "appraisal."  Cocheso  Mfg.  Ca  v.  Town 
of  Strafford,  51  N.  H.  455,  482. 

APPRAISED  VALJTB. 

The  term  "appraised  value,**  as  nsed  In 
Wag.  St.  p.  88,  §  35,  allowing  the  widow  to 
choose  additional  personal  property,  not  ex- 
ceeding the  "appraised  value"  of  $400,  were 
only  designed  as  a  means  of  valuation  in 
case  the  widow  chose  specific  articles.  Cum- 
mings  V.  Cnmmings,  51  Mo.  261,  264. 

"Appraised  value,"  as  used  in  the  reve- 
nue actSt  means  the  value  of  the  goods  as 
estimated  by  the  appraisers,  either  according 
to  the  actual  cost,  actual  value,  or  market 
value,  as  the  case  may  be,  exclusive  of  char- 
ges. Grinnel  v.  Lawrence  (U.  S.)  11  Fed.  Cas. 
54,  56;  Wilson  v.  Maxwell  (U.  S.)  30  Fed. 
Cas.  147, 149. 

APPRAISEMEHT. 


See  "Due  Appraisement** 
Award  distinguished,  see 


•Award.** 


An  "appraisement"  of  real  property  offer- 
ed at  Judicial  sale  is  to  be  treated  as  a  sum- 
mary proceeding  to  fix  a  minimum  price  on 
property  to  be  sold,  and  that  only  fraud  or 
irregularities  taking  away  the  power  of  the 
appraisers  to  act  in  it,  or  In  some  way  affect- 
ing the  substantial  rights  of  the  defendant, 
will  vitiate  it  David  Adler  &  Sons  Clothing 
Ca  T.  HeUman*  (Neb.)  95  N.  W.  467,  468. 


APPRAISER. 

See   "General    Appraisers";    "Merchant 
Appraiser." 

An  "appraiser"  fs  not  an  oflElcer  of  the 
probate  court  He  is  simply  an  officer  ap- 
pointed by  that  court  to  appraise  the  goods 
and  chattels,  rights  and  credits,  of  the  de- 
ceased that  shall  have  come  to  the  knowl- 
edge of  the  administrator,  and  to  make  return 
thereof  under  oath  to  such  court  Fairbanks 
V.  Mann,  34  AtL  1112,  1113,  19  R.  I.  499. 

"Appraisers,"  as  used  in  an  act  appoint^ 
Ing  certain  persons  having  the  duties  of  com- 
missioners, but  designating  them  as  apprais- 
ers, is  to  be  construed  not  as  any  official 
or  technical  appellation,  but  rather  as  de- 
scriptive of  the  duties  which  they  were 
commissioned  to  perform.  State  v.  Morris 
Canal  &  Banking  Co.,  14  N.  J.  Law  (2  J.  S. 
Green)  411,  437. 

An  act  of  the  Legislature  appropriating 
a  sum  of  money  for  the  purchase  of  certain 
relics  to  be  paid  on  the  certificate  of  three 
persons  named,  that  the  relics  are  in  their 
opinion  genuine,  and  that  it  is  desirable 
in  their  Judgment  that  they  should  be  placed 
in  the  museum  of  the  state  library,  is  not 
a  provision  for  arbitration  to  determine  con- 
troversies between  individuals,  or  in  matters 
of  private  concern,  in  which  all  of  the  ap- 
praisers are  required  to  act,  but  was  an 
appointment  of  "appraisers"  to  act  between 
an  individual  and  the  state,  and  is  a  matter 
of  public  concern,  in  which  a  majority  act 
as  the  whole,  when  all.  have  met  People  v. 
Nichols,  52  N.  y.  478,  482,  11  Am.  Rep.  734. 

The  term  "appraiser,"  as  used  in  leases 
providing  for  appraisement  of  the  property,  a 
fixed  percentage  whereof  is  to  be  the  rent 
imports  a  disinterested  person.  Pool  v.  Hen- 
nessy,  39  Iowa,  192,  195,  18  Am.  Rep.  44. 

APPRAISERS  AT  ULRGE. 

The  term  "appraisers  at  large"  Is  the 
name  generally  used  to  designate  the  ap- 
praisers appointed  under  Act  Cong.  March 
8,  1851,  directing  that  four  appraisers  should 
be  appointed  to  afford  aid  and  assistance  in 
the  appraisement  of  merchandise  imported. 
Glbb  V.  Washington  (U.  S.)  10  Fed.  Cas.  288, 
289. 

APPRECIABLE. 

"Appreciable,"  as  ttsed  hi  a  statement 
that  an  "appreciable"  part  of  a  proposed 
railroad  was  to  be  in  the  public  highways, 
means  a  substantial  part  of  it  New  England 
R.  Co.  V.  Central  Ry.  &  Electric  Co.,  36  Atl. 
1061,  69  Conn.  47. 

APPREOIABI.T. 

"Appreciably,"  as  nsed  In  tbe  West  Vir- 
ginia cases  holding  that  th6  court  should  not 
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strike  out  the  eyldence  where  it  "appre- 
ciably" tends  to  sustain  the  party's  action 
or  defense,  means  that  the  eyidence  must 
be  such  as  would  forbid  the  court  from 
setting  the  verdict  aside.  If  the  evidence  is 
so  weak  as  not  to  carry  the  case  in  favor 
of  him  who  bears  the  burden  of  proof,  so  that 
the  verdict  based  upon  that  evidence  ought 
to  be  set  aside,  the  court  commits  no  error 
in  sustaining  a  motion  to  exclude,  because 
after  verdict  the  same  question  comes  to 
the  court  on  a  motion  for  a  new  trial.  Ket- 
terman  v.  Dry  Fork  R.  Go^  87  &  B.  683,  687, 
48  W.  Va.  606. 

APPRECIATE. 

The  word  "appreciate"  Is  defined  by 
lexicographers  to  mean  to  be  fully  aware  of 
or  alive  to  the  value,  importance,  or  worth 
of;  see  the  full  import  of.  Standard  Dic- 
tionary: To  be  fully  conscious  of;  to  be 
aware  of;  detect;  perceive  the  nature  or  ef- 
fect of.  There  is  a  distinction  between 
knowledge  of  defects  and  knowledge  of  th^t 
risks  resulting  from  such  defects.  Illinois 
Steel  Co.  T.  Byska,  65  N.  B.  784,  735,  200  111. 
280.  '  . 

In  a  suit  to  contest  the  validity  of  a 
will,  the  court  instructed  that  though  the 
testator  had  a  morbid  prejudice  against  a 
son-in-law,  amounting  to  an  insane  delusion, 
that  would  not  in  itself  invalidate  the  will 
provided  such  insane  delusion  did  not  pre- 
vent the  testator  from  understanding  and 
"appreciating"  his  relation  to  those  who  had 
:  a  claim  on  his  bounty. '  If  the  insane  delusion 
did  not  prevent  the  testator  from  understand- 
ing and  appreciating  his  relation  to  his  daugh- 
ter, then  it  must  have  been,  first,  that  he 
knew  that  she  was  not  responsible,  and  ought 
not  be  held  responsible,  for  anything  that 
her  husband  did  or  said;  and,  second,  that 
be  was  able  to  estimate  Justly  (for  in  this 
connection  that  is  the  sense  of  appreciation) 
his  relation  towards  her.  Having  full  knowl- 
edge and  full  capacity  to  reason,  there  is  left 
no  place  for  delusion  to  operate.  Brace  t. 
Black,  17  N.  E.  66.  68,  125  IlL  33. 

APPREHEND. 

"Apprehend,**  as  used  In  the  statement 
that  one  must  have  reasonable  ground  to  "ap- 
prehend** danger  in  order  to  justify  taking  life 
in  self-defense,  is  not  synonymous  with 
•*fear."  but  with  "belief.-  "The  party  assaU- 
ed  need  not  fear  the  threatened  danger. 
It  is  sufficient  if  he  believes  in  good  faith 
that  there  is  actual  danger,  and  that  he 
will  suffer  bodily  harm  if  he  does  not  re- 
sist." Trogdon  v.  State,  82  N.  E.  725,  727, 
188  Ind.  1. 

Where  the  court  said,  "My  duty  Is  to 
give  you  in  charge  the  rule  of  law  by  which 
I  'apprehend'   you  are  to  be  governed  in 


the  decision  of  this  case,*'  he  meant  "under- 
stand, conceive,  believe.*'  Golden  t.  State^ 
25  Ga.  627,  631. 

APPBEHENBIOH. 

The  word  "apprehension"  means  tbe 
seizure,  taking,  or  arresting  of  a  person 
on  a  criminal  charge,  the  term  "apprehen- 
sion" being  applied  exclusively  to  criminal 
cases  as  distinguished  from  the  word  "ar- 
rest," which  is  applied  to  both  civil  and 
criminal  cases.  Hogan  v.  Stophlet,  53  N.  E. 
604,  606,  179  IlL  150,  44  L.  R.  A.  809.  See, 
also,  Montgomery  Ck>unty  v.  Robinson,  85  m. 
174,  176. 

"Apprehension  of  attack,"  as  used  in 
Code,  I  8775,  prohibiting  the  carrying  of 
a  concealed  weapon  except  by  a  person  hav- 
ing a  well-grounded  apprehension  of  attack, 
means  reasonable  ground  to  believ-e  that  an 
assault  is  about  to  be  committed  on  hhn, 
and  does  not  include  a  case  of  an  "apprehen- 
sion" on  the  part  of  an  officer  that  a  crim- 
inal known  by  him  to  be  armed  will  resist 
arrest  to  the  extent  of  taking  life,  on  the 
officer's  approach  to  arrest  him.  Such  re- 
sistance is  more  a  defense  than  an  attack 
or  assault.  Beach  t.  State,  11  South.  414, 
415,  94  Ala.  118. 

APPRENTICE. 

Laborer  distinguished,  see  ''Laborer.'* 

The  term  "apprentice"  is  derived  from 
the  word  "apprendre,"  to  learn.  Hopewell  v. 
Amwell,  8  N.  J.  Law  (2  Penning.)  422,  425. 

An  "apprentice"  is  one  bound  by  in- 
denture with  his  own  consent  or  by  agree- 
ment of  friends  to  serve  in  a  trade.  Com- 
monwealth V.  St  German  (Pa.)  1  Browne,  24, 
25. 

'^Apprentice"  means  in  the  law  a  learner 
of  a  trade,  but  learners  under  indentures  are 
distinguished  from  those  without,  so  that 
the  former  acquire  a  settlement  and  the  lat- 
ter none.  Overseers  of  North  Brunswick  Tp. 
V.  Overseers  of  Franklin  Tp.,  16  N«  J.  Law 
(1  Har.)  535,  537. 

"Apprentices  are  persons  bound  to  a 
master  to  learn  some  art  or  trade."  Phelps 
V.  Pittsburgh,  C.  ft  St  L.  By.  Co.,  99  Pa.  lOa 
118. 

An  "apprentice"  is  a  young  person  bound 
by  indenture  to  a  tradesman  or  artificer  who, 
upon  certain  covenants,  is  to  teach  him  his 
mystery  or  trade.  Lyon  v.  Whitemore,  3 
N.  J.  Law  (2  Penning.)  845,  846;  HopeweU 
Tp.  V.  Amwell  Tp.,  8  N.  J.  Law  (2  PeuUng.) 
422,  425. 

It  is  true  apprentices  are  not  confined  to 
tradesmen  or  artificers.  Husbandmen  may 
take  apprentices^  but  In  doing  it  th^  oovt- 
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nant  to  learn  tbem  the  art  and  mystery  of 
husbandry.  It  is  essential  to  every  legal 
Indenture  of  apprenticeship  that  the  master 
or  mistress  must  engage  or  covenant  to  learn 
the  apprentice  some  trade,  art,  or  mystery, 
It  is  that  which  distinguishes  it  from  menial 
service.  To  constitute  an  apprenticeship 
something  is  to  be  learned.  It  is  the  char- 
acteristic mark  of  the  service  to  be  per- 
formed, and  there  can  be  no  apprenticeship 
without  it  Hopewell  Tp.  v.  Ami^ell  Tp.,  8 
N.  J.  Law  (2  Penning.)  422,  425. 

"Apprentice,"  as  used  in  Rev.  St  c  113, 
making  it  the  duty  of  the  supervisors  or 
superintendents  of  the  poor  to  bind  orphans 
or  minors,  otherwise  likely  to  become  charge- 
able to  the  public,  as  '^apprentices"  to  some 
respectable  householder  of  the  county  by 
written  Indenture,  binding  such  minor  to 
servo  as  an  "apprentice,"  means  binding  to 
serve  in  some  specific  profession,  trade,  or 
employment  In  re  Goodenough,  10  Wis.  274, 
270. 

An  agreement  that  a  son  should  work  for 
a  blacksmith  for  three  years  for  wages  to 
be  paid  to  the  father,  and  that  the  black- 
smith was  to  teach  the  boy  and  employ  him 
in  and  about  the  trade  of  a  blacksmith,  was 
insufficient  to  constitute  the  boy  an  "ap- 
prentice." Lyon  V.  Whitmore,  8  N.  J.  Law 
(2  Penning.)  845,  846. 

A  contract  by  which  a  mother  agrees 
that  her  minor  son  shall  labor  for  a  fixed 
period  at  stipulated  wages,  the  employer  re- 
serving the  right  to  discharge  him  if  he 
should  be  found  Incompetent  or  unsatisfac- 
tory, does  not  become  an  Indenture  of  "ap- 
prentice" merely  by  being  so  styled  by  the 
parties.  Dwyer  v.  Rathbone,  5  N.  Y.  Supp. 
605,  52  Hun,  615. 

APPRENTICESHIP. 

An  "apprenticeship"  Is  a  contract  to 
create  the  relation  of  master  and  apprentice, 
and  can  be  effected  only  by  deed.  Squire 
T.  Whipple,  1  Vt  69,  71. 

"Apprenticeship,"  as  used  In  a  statute 
providing  that  pilots,  in  addition  to  the  quali- 
fication now  required  by  law,  shall  hereafter 
be  required  to  serve  a  regular  "apprentice- 
ship" of  two  years,  means  regular,  faithful, 
and  active  service  under  a  competent  pilot, 
with  a  purpose  to  secure  knowledge  and 
skill  as  a  pilot,  but  an  actual  bindiug  out  is 
not  necessary.  State  v.  Jones,  16  Fla.  806, 
818. 

APPRISED. 

In  the  cases  of  Ableman  t.  Booth  and 
United  States  v.  Same  (decided  together)  62  U. 
&  (21  How.)  506,  16  L.  Ed.  169,  Chief  Justice 
Taney  said:  ''If  the  return  is  made  as  to  a 
writ  of  habeas  corpus,  and  the  state  judge  or 
court  is  judicially  apprised  that  the  party  is 
1WDS.&P.--80 


in  custody  under  the  authority  of  tl)e  United 
States,  they  can  proceed  no  further;  in  other 
words,  he  cannot  then  discharge  the  prisoner." 
He  concedes  that  a  return  is  to  be  made,  and 
that  the  Judge  or  officer  must,  in  addition,  be 
Judicially  apprised  of  the  facts  which  ter- 
minate his  Jurisdiction.  But  how  "Judicially 
apprised"?  Clearly,  by  legal  proof  of  those 
facts,  if  the  return  is  traversed  or  denied; 
for  a  Judge  or  court,  as  such,  and  In  respect 
to  the  facts  In  controversy  in  such  cases,  can 
know  nothing  Judicially;  can  be  Judicially 
apprised,  or  Judicially  informed,  of  nothing 
except  by  the  admission  of  the  parties,  or 
by  legal  proof  in  the  due  course  of  legal 
proceedings.  It  is  possible  that  In  the  se- 
lection of  the  term  "apprised"  the  Chief 
Justice  had  in  mind  the  technical  definition 
of  that  word  when  derived  from  the  French 
"apprised,"  and  meaning  the  ordinance  by 
which  the  sentence  of  superior  Judge  is  de- 
clared to  an  Inferior.  In  re  Reynolds  (U.  S.) 
20  Fed.  Cas.  692,  603  (citing  Webst  Diet 
[Folio  Springfield,  1865]). 

APPROACHES. 

Of  a  bridge  or  TlAdvet. 

As  a  part  of  a  bridge,  see  'bridge.** 

"Approaches"  of  a-  bridge  are  what- 
ever is  necessary  to  connect  the  bridge 
with  the  public  roads  or  streets,  either  at  the 
end  thereof,  or  to  make  such  roads  or  streets 
conform  to  the  grade  of  the  bridge.  Kearney 
Tp.  V.  Ballantine,  23  Atl.  821,  822,  54  N.  J. 
Law  (25  Vroom)  194;  Whltcher  v.  City  of 
Somerville,  138  Mass.  454,  455. 

An  ordinance  authorizing  a  railroad  com- 
pany to  construct  a  viaduct  provided  that  it 
should  maintain  and  keep  in  repair  the  "ap- 
proaches" thereto,  includes  the  retaining 
walls,  the  filling  with  dirt,  and  the  paving 
and  roadway  on  the  viaduct  McFarlane  v. 
City  of  Chicago,  57  N.  B.  12,  14,  185  111.  242. 

"Approaches,"  as  used  in  Pub.  St  c  112, 
I  128,  providing  that  where  a  highway  in  a 
city  is  lowered  for  the  purpose  of  having  a 
railroad  ^ass  over  it  by  means  of  a  bridge 
the  railroad  company  shall  be  liable  for  any 
injury  arising  from  a  defect  in  the  bridge  or 
its  "approaches,"  means  the  ways  at  the  ends 
of  it  which  are  a  part  of  the  bridge  itself  and 
appendages  to  it  Whltcher  t.  City  of  Som- 
erville, 138  Mass.  454,  455. 

The  term  "approaches,"  as  used  in  Laws 
1895,  c.  968,  authorizing  the  city  of  Neiw 
York  to  construct  an  approach  from  the 
Harlem  river,  and  to  acquire  title  to  the  land 
necessary  for  the  construction  of  the  bridge 
and  its  approaches,  is  applied  not  only  to 
the  physical  structures  immediately  connect 
ed  with  the  roadway  of  the  bridge,  but  to 
those  contiguous  and  converging  streets  and 
avenues,  through  and  over  which  the  public 
are  to  gain  access  to  the  bridge.    In  re  Har- 
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lem  Rlveb  Bridge,  66  N.  E.  584,  586,  174  N. 
Y.  2a 

Of  ft  doek. 

An  approach  of  a  dock  "must  mean  that 
portion  of  the  frontage  of  the  dock  which  a 
ressel  must  pa&a  through  to  reach  the  same, 
even  bow  on.  This  Is  a  legitimate  way  of  ap- 
proach, so  that,  the  bow  being  fastened  to 
the  dock,  the  stern  of  the  vessel  would  be 
carried  by  the  tide  alongside  of  the  dock/' 
McCaldin  v.  Parke,  21  N.  t.  Supp.  277,  278, 
66  Hun,  323. 

To  Fftilroad  eroising. 

As  part  of  crossing,  see  "Crossing.** 

"Approaches,"  as  used  in  2  Starr  &  C. 
(111.  Ann.  St  p.  1037),  providing  that  all  rail- 
road corporations  sliall  construct  railway 
crossings  and  the  "approaches"  thereto,  etc., 
approaches  has  a  common  meaning,  and  sig- 
nifies the  embankment  or  bridges  or  grades  or 
structures  of  any  sort  on  each  side  of  the 
railroad  at  the  crossing  which  serve  as  the 
passageway  for  approaching  the  crossing. 
City  of  Bloomington  v.  Illinois  Cent  R.  Co., 
39  N.  E.  478,  480,  154  111.  639.  The  term 
"approach"  means  a  structure  of  some  sort 
necessary  to  reach  the  railroad  track  from 
the  common  surface.  It  does  not  signify  an 
ordinary  sidewalk.  It  may  be  an  embank- 
ment or  approach  or  whatever  Is  required  for 
the  purpose  at  a  particular  place.  City  of 
Bloomington  v.  Illinois  Cent  R.  Co.,  49  111. 
App.  129,  133.  The  word  is  to  be  given  its 
ordinary  meaning.  It  is  common  knowledge 
what  an  approach  is  to  a  bridge  on  a  high- 
way. It  is  simply  that  prepared  or  made 
condition  on  each  side  of  the  bridge  that 
makes  a  safe,  easy,  and  convenient  way  to 
get  across  the  bridge.  The  words  "ap- 
proaches thereto"  within  their  respective 
rights  of  way  are  words  of  limitation  rather 
than  of  extension.  They  mean  that  in  no 
event,  as  a  statutory  duty,  as  to  highways  laid 
out  over  railroads  already  established  were 
such  approaches  to  the  railroad  crossing  to  be 
extended  beyond  the  limits  of  the  right  of 
way,  although  to  make  such  highways  passa- 
ble it  might  be  necessary  that  such  ap- 
proaches should  be  extended  beyond  such  lim- 
its. Town  of  O'Fallon  v.  Ohio  &  M.  Ry.  Co., 
45  111.  App.  572,  57& 

APPROACHING. 

"Approaching,"  as  used  In  Rev.  St  c.  17, 
§  23,  providing  that  persons  engaged  in  blast- 
ing rocks  shall,  before  each  explosion,  give 
seasonable  notice  thereof,  so  that  all  persons 
or  teams  "approaching"  shall  have  time  to 
retire  to  a  safe  distance,  is  equivalent  to 
"in  proximity  to  the  place  of  explosion  with- 
in the  limits  of  danger."  Wadsworth  v.  Mar- 
Shall,  34  All.  30,  31.  88  Me.  263.  82  L.  R.  A. 
58& 


APPROBATION. 

"Approbation"  means  sanctton,  consent, 
concurrence.  As  used  in  Gen.  St  <  2708, 
providing  that  the  selectmen  of  any  town  may, 
with  its  "approbation,"  by  a  writing  signed  by 
them,  discontinue  any  highway,  the  word  does 
not  Imply  that  the  approbation  of  the  town 
must  be  expressed  before  the  discontinuance 
is  made,  but  the  term  "approbation"  may  as 
well  apply  to  a  consent  or  acquiescence  given 
subsequently.  Welton  v.  Town  of  Thomas- 
town,  24  Ati.  333,  61  Conn.  397. 

APPROPRIATE-APPROPRIATION. 

See     "Instrument     of     Appropriation**; 

"There  is  Hereby  Appropriated.*' 
Otherwise  appropriated,  see  "Otherwise." 

"The  word  'appropriate'  means  •to  set 
apart  for*  or  'assign  to*  a  particular  person  or 
use  in  exclusion  of  all  others."  (Law)  To 
alienate.  State  v.  Sioux  City  &  P.  R.  Co.. 
7  Neb.  357,  373  (quoting  Webst  Diet);  State 
V.  Derham,  39  S.  E.  379,  381,  61  S.  C.  25& 

To  "appropriate**  "la  to  allot  assign,  set 
apart,  apply  in  any  way  to  the  use  of  a 
particular  person  or  thing  for  a  particular 
purpose.**  State  v.  Bordelon,  6  La.  Ann. 
68,  69;  Woodward  t.  Reynolds,  19  Aa  511, 
512,  58  Conn.  486. 

To  "appropriate"  "is  derived  from  the 
Latin  ad  and  proprius,  and  means  to  take 
as  one's  own  by  exclusive  right  A  thing 
cannot  be  appropriated  to  the  use  of  any 
one  person  as  long  as  any  one  else  is  allowed 
the  use  of  it  also.**  United  States  t.  Nicholson 
(U.   S.)  12  Fed;  522,  524. 

To  "appropriate**  is  to  make  a  thing  one's 
own;  to  make  It  the  subject  of  property;  to 
exercise  dominion  over  the  object  to  the  ex- 
tent and  for  the  purpose  of  making  it  sub- 
serve one*s  own  proper  use  or  pleasure.  Wul- 
zen  V.  Board  of  Sup*rs  of  City  and  County  of 
San  Francisco,  35  Pac.  353,  356,  101  Cal.  15. 
40  Am.  St  Rep.  17. 

"Appropriate**  is  defined  as  the  "taking 
from  another  to  one's  self,  with  or  withoat 
violence;  to  take  to  one*s  self  to  the  exclu- 
sion of  all  others.**  The  appropriation  of 
money  with  the  intent  to  deprive  the  owner 
thereof,  and  to  commdt  a  crime,  and  the  re- 
taining and  keeping  of  It  after  the  appropria- 
tion, is  in  effect  an  appropriation  to  one's 
self.  Such  is  the  meaning  of  the  term  in  an 
indictment  charging  that  the  defendant  did 
wrongfully,  unlawfully,  and  feloniously  ap- 
propriate, secrete,  withhold,  take,  steal,  and 
carry  away  certain  property  with  intent  to 
deprive  the  owner  thereof,  and  to  appropriate 
the  same  to  defendant's  use.  People  ▼.  Lsm- 
merts,  58  N.  B.  22,  24,  164  N.  Y.  137. 

"Appropriation**  "means  a  designation  to 
a  particular  exclusive  use,  and  in  a  will  indi- 
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cates  an  Intention  to  set  apart  certain  prop- 
erty for  a  specific  object"  Whitehead  t. 
Gibbons*  10  N.  J.  Eql  (2  Stockt)  230,  235. 

Afl  oonveyanoe  of  title. 

"The  word  ^appropriation'  may  be  un- 
derstood in  different  senses.  It  may  mean  a 
selection  on  the  part  of  the  vendor  where 
he  has  a  right  to  choose  the  article  which 
he  is  to  supply  in  performance  of  his  con- 
tract, and  the  contract  will  show  when  the 
word  is  used  in  that  sense.  Or  the  word 
may  mean  that  both  parties  have  agreed  that 
a  certain  article  shall  be  delivered  in  pursu- 
ance of  the  contract,  and  yet  the  property 
may  not  pass  In  either  case.  For  the  pur- 
pose of  illustrating  this  position,  suppose  a 
carriage  is  ordered  to  be  built  at  a  coach 
maker*s;  he  may  make  any  one  he  pleases, 
and  if  it  agree  with  the  order  the  party  is 
bound  to  accept  it.  Now,  suppose  that  at 
some  period  subsequent  to  the  order  a  fur- 
ther bargain  Is  entered  into  between  this 
party  and  the  coach  builder,  by  which  it  is 
agreed  that  a  particular  carriage  shall  be  de- 
livered, it  would  depend  upon  circumstances 
whether  the  property  passes,  or  whether 
merely  the  original  contract  Is  altered  from 
one  which  would  have  been  satisfied  by  the 
delivery  of  any  can*Iage  answering  the  terms 
of  tlie  contract  into  another  contract  to  sup- 
ply the  particular  carriage,  which  in  the  Ro- 
man law  was  called  'obligatio  certi  corppris,' 
where  the  person  is  bound  to  deliver  a  par- 
ticular chattel,  but  where  the  property  does 
not  pass,  as  it  never  did  by  the  Roman  law, 
until  actual  delivery,  though  the  property 
after  the  contract  remained  at  the  risk  of 
the  vendee,  and  if  lost,  without  any  fault  in 
the  vendor,  the  vendee,  and  not  the  vendor, 
was  a  sufferer.  The  law  of  England  is  dif- 
ferent Here  property  does  not  pass  until 
there  is  a  bargain  with  respect  to  a  specific 
article,  and  everything  is  done  which,  ac- 
cording to  the  intention  of  the  parties  to  the 
bargain,  was  necessary  to  transfer  the  prop- 
erty to  it  Appropriation  may  also  be  used 
in  another  sense,  viz.,  where  both  parties 
agree  upon  the  specific  article  in  which  the 
property  is  to  pass,  and  nothing  remains  to 
be  done  in  order  to  pass  it"  Wait  v.  Baker, 
2  Exch.  1,  & 

As  an  equitable  assignment. 

^Appropriation,"  as  used  in  the  rule  that 
to  constitute  an  equitable  assignment  of  a 
particular  fund  in  payment  of  a  debt  there 
must  be  some  appropriation  of  the  fund,  may 
mean  "either  the  giving  of  an  order  on  the 
fund,  or  transferring  it  in  such  a  manner 
that  the  holder  would  be  authorized  to  pay 
it  to  the  creditor  directly  without  the  inter- 
vention of  the  debtor."  Hoyt  y.  Story  (N. 
Y.)  3  Barb.  262,  264. 

Every  mode  of  tranif  er  included. 

"Appropriate,"  as  u^ed  in  Declaration  of 
Rights,  providing  that  whenever  the  public 


exigencies  required  that  the  property  of  any 
individual  should  be  "appropriated"  to  public 
uses  he  shall  receive  a  reasonable  compensa- 
tion therefor,  embraces  every  mode  by  which 
property  may  be  applied  to  the  use  of  the 
public,  and  whatever  exists  or  public  neces- 
sity demands  may  be  appropriated.  Boston 
&  Lr.  K.  Corp.  Y.  Salem  &  L.  B.  Co.,  68  Mass. 
(2  Gray)  1.  36. 

Power  to  hold  implied. 

A  will  providing  that  the  testator's  prop- 
erty, real  and  personal,  should  be  "appropri- 
ated" by  his  executor  in  such  a  manner  as 
would  best  promote  the  happiness  of  tes- 
tator's wife  and  children,  clearly  implies  that 
the  executor  is  to  hold  that  which  he  is  di- 
rected to  appropriate,  and  means  that  the 
executor  should  hold  and  administer  the  es- 
tate until  final  distribution.  Blake  v.  Dexter, 
06  Mass.  (12  Cush.)  559,  568. 

Reservation  distingnislied« 

"Appropriation,"  as  used  in  speaking  of 
the  appropriation  of  land  or  money  by  the 
United  States,  "implies  a  setting  apart  or  ap- 
plication to  some  particular  use."  It  is  dis- 
tinguished from  "reservation,"  which  does 
not  imply  an  absolute  disposition  in  all  cases, 
but  the  mere  withholding  from  some  other 
disposition,  such  as  sale,  etc.  Jackson  t.  Wil- 
cox, 2  111.  (1  Scam.)  344,  359. 

By  army  or  navy, 

"Appropriation,"  as  used  in  Act  July  4, 
1864  (13  Stat  381),  providing  that  the  Juris- 
diction of  the  court  of  claims  shall  not  ex- 
tend to  or  include  any  claim  against  the 
United  States  growing  out  of  the  destruction 
or  "appropriation"  of  or  damage  to  property 
by  the  army  or  navy,  or  any  part  of  the  armj 
or  navy,  engaged  in  the  suppression  of  th(^ 
Rebellion,  from  the  commencement  to  the 
close  thereof,  means  the  taking  of  property 
for  the  use  of  the  army  and  navy  in  the  exer- 
cise of  military  power,  which  existed  and 
belonged  within  the  state  of  war,  and  which 
are  generally  confined  to  an  enemy's  country. 
To  appropriate  is  to  take  from  another  to 
one's  self,  with  or  without  violence,  and 
hence  the  taking  and  occupying  of  a  hotel 
outside  the  enemy  country  for  a  military  hos- 
pital, agreeing  to  pay  therefor  a  specified 
rent  was  not  an  "appropriation"  of  such  ho- 
tel for  the  use  of  the  army  and  navy,  so  as  to 
'give  the  court  of  claims  jurisdiction  of  an 
action  to  recover  the  rental  and  for  other 
damages  to  the  building.  Waters  v.  United 
States,  4  Ct  CI.  389.  393.  It  includes  "all  tak- 
ing and  using  of  property  by  the  army  or 
navy  in  the  course  of  the  war  not  authorized 
by  contract  with  the  government  The  use 
may  be  permanent  or  temporary,  and  it  may 
result  in  the  destruction  of  or  mere  injury  to 
the  property.  If  the  right  to  the  property  or 
to  its  use  is  not  obtained  by  a  valid  contract 
with  the  government^  the  taking  or  use  of  it 
is  an  'appropriation,'  witliin  the  meaning  of 


APPROPRIATE— APPROPRIATION     468  APPROPRIATE  LEGISLATION 


the  act  of  Gongresa.  The  manner  of  the  ap- 
propriation, whether  made  by  force  or  upon 
the  consent  of  the  owner,  does  not  affect  the 
question  of  Jurisdiction."  Filer  t.  United 
States,  76  U.  S.  (9  Wall.)  45,  48,  19  L.  Ed. 
549. 

Where  the  United  States,  under  a  mili- 
tary emergency  during  the  Rebellion,  took 
into  its  service  certain  officered  and  manned 
steamers  for  temporary  use,  the  officers  act- 
ing for  the  government  not  intending  to  ap- 
propriate them,  nor  even  their  services,  but 
did  intend  to  compel  the  captains  and  crews 
of  the  steamers  to  perform  the  services  need- 
ed, and  to  pay  a  reasonable  compensation  for 
such  services,  and  the  property,  after  such 
services  were  rendered,  was  returned  to  the 
exclusive  possession  and  control  of  its  own- 
ers, there  was  no  such  "appropriation  of  the 
property"  as  brought  the  case  within  the  act 
of  July  4,  1864,  which  enacts  "that  the  juris- 
diction of  the  Court  of  Claims  shall  not  ex- 
tend to  or  include  any  claim  against  the  Unit- 
ed States,  growing  out  of  the  'appropriation 
of  property'  by  the  army  or  navy  engaged 
in  the  suppression  of  the  Rebellion."  United 
States  V.  Russell,  80  U.  S.  (13  Wall.)  623,  624, 
20  L.  Ed.  474. 

APPROPRIATE  DSPARTMENT. 

"Appropriate  department,"  as  used  In. 
Act  June  1,  1885,  art  7  (P.  U  45),  providing 
that  the  city  controller  should  not  suffer  the 
appropriation  for  one  item  of  expense  to  be 
drawn  upon  for  any  other  purpose,  or  by  any 
department  other  than  that  for  which  the  ap- 
propriation was  specifically  made,  except  on 
transfers  made  by  the  ordinance  of  councils, 
article  6  providing  that  no  money  should  be 
drawn  from  the  city  treasury  except  by  due 
process  of  law,  or  upon  warrants  signed  by 
the  head  of  the  "appropriate  department," 
means  the  department  to  which  the  appro- 
priation is  made,  and  whose  head  is  to  draw 
the  warrants.  It  includes  all  officials  char- 
ged with  duties  pertaining  to  the  city  gov- 
ernment, for  whose  expenses  the  city  is 
obliged  to  provide.  Bailey  v.  City  of  Phila- 
delphia, 31  Atl.  925,  927,  167  Pa.  569,  46  Am. 
St  Rep.  691. 

APPROPRIATE  DUTIES. 

In  an  instruction  in  ad  action  stating 
that,  if  an  employ 6  did  not  perform  his  "ap- 
propriate duties,"  he  becomes  liable  for  any 
direct  damages  his  employer  may  sustain 
thereby,  the  term  "appropriate  duties"  means 
duties  which  he  has  undertaken  to  perform — 
duties  that  he  has  agreed  to  perform.  Brown 
T.  Burr,  28  Atl.  828,  831,  160  Pa.  45a 

APPROPRIATE  EMBTiEM  OR  DESIGN. 

"Appropriate,"  as  used  in  Sess.  Laws 
1894,  p.  62,  I  18,  providing  that  it  shall  be 


lawful  to  designate  on  the  official  ballots  the 
political  party  by  which  each  list  is  nom- 
inated by  an  "appropriate"  emblem  or  design, 
such  as  a  flag,  eagle,  rooster,  or  other  device; 
etc.,  does  not  necessarily  mean  suggestive  of 
the  political  doctrines  which  the  organiza- 
tion advocates,  but  is  rather  used  in  the 
sense  of  '*proper."  Kratzer  v.  Allen,  50  Pac 
209,  10  Colo.  App.  492. 

APPROPRIATE  ZJ50ISI.ATI0N. 

"Appropriate,"  as  used  in  the  thirteenth 
and  fourteenth  amendments  to  the  United 
States  Constitution,  means  legislation  con- 
templated to  make  the  amendments  fully  ef- 
fective; that  is,  legislation  adapted  to  carry 
out  the  objects  the  legislators  had  in  view. 
And  whatever  tends  to  enforce  submission  to 
the  prohibitions  they  contain,  and  to  secure  to 
all  persons  the  enjoyment  of  perfect  equality 
of  civil  rights  and  the  equal  protection  of  the 
laws  against  state  denial  or  invasion,  if  not 
prohibited,  is  brought  within  the  domain  of 
congressional  power,  and  hence  Act  Cong. 
March  1,  1875,  c  114,  |  4,  18  Stat,  pt  3,  p.  336 
rU.  8.  Comp.  St  1901,  p.  1261],  enacting  that 
no  citizen  possessing  all  other  qualifications 
which  are  or  may  be  prescribed  by  law  shall 
be  disqualified  for  services  as  grand  or  petit 
juror  in  any  court  of  the  United  States  or  of 
any  state  on  account  of  race,  color,  or  any 
previous  condition  of  servitude,  and  any  offi- 
cer or  other  person  charged  with  any  duty 
in  the  selection  of  jurors,  who  shall  exclude 
or  fail  to  summon  any  citizen  for  the  cause 
aforesaid,  shall,  on  conviction  thereof,  be 
deemed  guilty  of  a  misdemeanor,  and  fined 
not  more  than  $5,000,  was  "appropriate  legis- 
lation." Ex  parte  Virginia,  100  U.  S.  339, 
344,  25  L.  Ed.  676.  The  wprd  as  so  used  is 
equivalent  to  "necessary  and  proper."  Peo- 
ple V.  Washington,  36  Cal.  658,  669. 

The  "appropriate  legislation"  by  which 
Congn*ess  may  enforce  the  right  of  citizens  to 
exemption  from  discrimination  in  the  exer- 
cise of  the  elective  franchise  on  account  of 
race,  color,  or  previous  condition  of  servitude, 
authorizes  Congress  to  do  no  more  than  in- 
terfere  when  the  discrimination  is  on  account 
of  such  conditions,  and  to  provide  for  the 
punishment  of  such  discriminations.  There- 
fore an  act  of  Congress  purporting  to  deal 
with  such  subject,  which  provided  that  the 
elector,  in  order  to  be  entitled  to  vote,  should 
only  be  required  to  state  in  his  affidavit  that 
he  had  been  wrongfully  prevented  by  the  of- 
ficer from  qualifying,  with  no  words  of  limi- 
tation as  to  the  cause  of  such  prevention,  and 
which  further  provided  for  the  punishment 
of  all  persons  who  by  force,  bribery,  etc., 
hinder,  delay,  etc.,  any  person  from  qualify- 
ing or  voting,  was  too  broad,  and  not  appro- 
priate legislation  to  prevent  unlawful  dis- 
crimination. United  States  t«  Reese^  92  U« 
S.  214,  218,  23  li.  Ed.  563. 
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A3PPBOPRIATION  BlI^ 

In  determining  whether  a  bill  appropriat- 
ing money  for  the  erection  of  a  capital  build- 
ing was  an  "appropriation  bill"  or  not.  It  was 
contended  that,  if  an  unrestricted  meaning 
be  given  to  the  word  "appropriation,"  all  bills 
providing  for  the  appropriation  of  money, 
however  incidental,  are  appropriation  bills. 
This,  however,  is  not  necessarily  conceded. 
It  is  true  that  all  general  appropriation  bills 
provide  money  for  certain  purposes,  ordinari- 
ly for  the  expenses  of  the  government  and 
public  Institutions,  and  incidentally  may  pro- 
vide for  the  application  of  the  appropriation, 
and  specify  the  purchase  of  materials  requir- 
ed in  running  the  same,  and  how  it  shall  be 
done;  yet  such  Incidental  specifications  do 
not  deprive  the  appropriation  bill  of  Its  na- 
ture as  general,  and  It  was  held  that  the  act 
in  question,  which  provides  money  to  be 
used  by  a  board  already  existing,  with  ma- 
tured powers  to  proceed,  constitutes  an  ap- 
propriation bill.  State  v.  Rogers,  64  Pac  515, 
516,  24  Wash.  417. 

APFBOPBIATION  OF  ULNB. 

See  ••Unappropriated." 

To  enter  upon  the  lands  of  another,  not 
for  a  preliminary  purpose,  but  for  the  making 
of  an  embankment  or  roadway  upon  them 
for  public  travel  and  use,  Is  a  clear  taking  or 
appropriation  of  the  land  within  the  pro- 
Tlsion  of  the  Constitution  that  no  land  shall 
be  taken  until  full  compensation  therefor  be 
first  made  or  secured.  Eidemiller  v.  Wyan- 
dotte City  (U.  S.)  8  Fed.  Cas.  883.  884. 

The  abatement  of  a  nuisance,  nothing 
more  being  required  or  done.  Is  not  of  itself, 
and  within  the  meaning  of  the  Constitution, 
«n  appropriation  of  property  to  public  uses. 
Bweet  V.  Rechel,  16  Sup.  Ct  43,  47,  150  U.  8. 
380,  40  L.  Bd.  188. 

As  ooiiTeylng  title, 

"Appropriate,"  as  used  in  Mlsa  Laws 
^0,  §  26,  authorizing  a  railroad  corporation 
to  appropriate  a  portion  of  the  highway,  is 
not  "to  be  understood  in  the  same  sense  as 
In  the  appropriation  of  lands  belonging  to 
private  Individuals,  where  the  corporation 
becomes  entitled  to  the  property.  By  the  ap- 
propriation of  part  of  the  highway  the  cor- 
poration acquires  no  right  except  to  use  the 
public  road  In  common  with  all  other  travel- 
ers upon  It,  unless  It  makes  an  agreement 
with  the  county  court  as  provided  In  the  sec- 
tion.*' Douglas  County  Road  Co.  v.  Ganyon- 
yllle  A  O.  Road  Co.,  8  Or.  102,  107;  Oregon 
R.  Oo.  T.  City  of  Portland,  9  Or.  231,  23& 

As  sraiftt. 

In  Act  March  20,  1863,  providing  for  the 
^construction  of  a  railroad,  and  that  there 
<thal]  be  withheld  from  sale  swamp  land  not 


otherwise  "appropriated,"  the  term  "appro- 
priated" signifies  an  appropriation  by  the 
Legislature  for  some  purpose  similar  to  that 
intended  by  the  act  In  question — ^a  disposition 
of  the  lands  In  some  way  by  which  the  state 
is  to  part  with  the  title.  People  ex  rel. 
Houghton  County  v.  State  Land  Office 
Comers,  23  Mich.  270,  278. 

Ooimpaiioy  inolnded* 

••Appropriation"  is  defined  by  Webster 
as  a  setting  apart  for  a  particular  use.  An 
appropriation  does  not  necessarily  include  oc- 
cupancy. For  instance,  the  government  may 
appropriate  land  for  military  reservations  or 
Indian  reservations,  but  they  may  or  may 
not  occupy  them  as  such.  The  word  is  com- 
monly used  by  the  government  in  setting 
aside  lands  for  special  purposes.  McSorley 
V.  Hill.  27  Pac.  562,  556,  2  Wash.  St  638. 

As  set  apart  for  partioiilav  use. 

To  "appropriate,"  In  the  sense  that  the 
word  Is  used  in  the  land  laws  of  the  United 
States,  Is  to  select  the  land  for  a  particular 
purpose.  King  v.  McAndrews  (U.  S.)  104 
Fed.  430,  438. 

The  definition  of  the  term  ''appropriate" 
Is  'to  consign  to  some  particular  purpose  or 
use;  to  set  apart  for  some  use."  In  this 
sense,  therefore,  "to  be  appropriated,"  in  Rev. 
St  §  1464,  authorizing  township  trustees  to 
acquire  lands  for  cemetery  purposes,  and  pro- 
viding that  no  lands  shall  ''be  appropriated" 
on  which  there  are  any  houses,  barns,  stables, 
or  other  buildings,  etc.,  means  to  be  devoted 
to  some  purpose  or  use.  Henry  v.  Trustees 
of  Perry  Tp.,  80  N.  E.  1122,  1124,  48  Ohio 
St  671,  677. 

To  "appropriate"  Is  to  set  apart  for;  to 
assign  for  a  particular  use;  to  take  to  one's 
self  in  exclusion  of  others.  Thus,  where  the 
United  States  received  a  conveyance  of  land 
for  the  purpose  of  constructing  a  naval  depot 
thereon,  and  in  good  faith  took  actual  pos- 
session of  the  property  and  commenced  the 
construction  of  the  naval  depot,  the  property 
was  actually  appropriated  for  that  purpose, 
as  It  should  be  if  the  navy  yard  and  depot 
were  in  actual  operation.  Murdock  v.  City 
of  Memphis,  47  Tenn.  (7  Cold.)  483,  500. 

In  a  grant  made  by  the  Governor  of 
Louisiana  stating  that  "exercising  the  au- 
thority which  the  King  has  granted  to  us, 
we  destine  and  'appropriate'  In  his  royal 
name  the  aforesaid  twelve  leagues,"  the  word 
"appropriate"  signifies  to  set  apart  for  or 
assign  to  a  particular  use,  in  exclusion  of 
all  other  uses;  to  claim  or  use  by  an  ex- 
clusive right  United  States  v.  City  of  Phila- 
delphia, 52  U.  S.  ai  How.)  609,  660,  13  L. 
Ed.  834. 

In  Act  Cong.  1830,  providing  that  the 
right  of  pre-emption  does  not  extend  to  any 
lands  which  are  reserved  from  sale  by  the 
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the  act  of  Gongresa.  The  manner  of  the  ap> 
propriation,  whether  made  by  force  or  upon 
the  consent  of  the  owner,  does  not  affect  the 
question  of  Jurisdiction."  Filor  v.  United 
States,  76  U.  S.  (0  Wall.)  46,  48»  19  L.  Ed. 
549. 

Where  the  United  States,  under  a  mili- 
tary emergency  during  the  Rebellion,  took 
into  its  service  certain  officered  and  manned 
steamers  for  temporary  use,  the  officers  act- 
ing for  the  government  not  intending  to  ap- 
propriate them,  nor  even  their  services,  but 
did  intend  to  compel  the  captains  and  crews 
of  the  steamers  to  perform  the  services  need- 
ed, and  to  pay  a  reasonable  compensation  for 
such  services,  and  the  property,  after  such 
services  were  rendered,  was  returned  to  the 
exclusive  possession  and  control  of  its  own- 
ers, there  was  no  such  "appropriation  of  the 
property"  as  brought  the  case  within  the  act 
of  July  4,  186),  which  enacts  "that  the  Juris- 
diction of  the  Court  of  Claims  shall  not  ex- 
tend to  or  Include  any  claim  against  the  Unit- 
ed States,  growing  out  of  the  'appropriation 
of  property'  by  the  army  or  navy  engaged 
in  the  suppression  of  the  Rebellion."  United 
States  V.  Russell,  80  U.  S.  (13  Wall.)  623,  624, 
20  L.  Ed.  474. 

APPROPRIATE  DSPARTMENT. 

"Appropriate  department,"  as  used  In. 
Act  June  1,  1885.  art  7  (P.  U  45),  providing 
that  the  city  controller  should  not  suffer  the 
appropriation  for  one  item  of  expense  to  be 
drawn  upon  for  any  other  purpose,  or  by  any 
department  other  than  that  for  which  the  ap- 
propriation was  specifically  made,  except  on 
transfers  made  by  the  ordinance  of  councils, 
article  6  providing  that  no  money  should  be 
drawn  from  the  city  treasury  except  by  due 
process  of  law,  or  upon  warrants  signed  by 
the  head  of  the  "appropriate  department," 
means  the  department  to  which  the  appro- 
priation is  made,  and  whose  head  is  to  draw 
the  warrants.  It  includes  all  officials  char- 
ged with  duties  pertaining  to  the  city  gov- 
ernment, for  whose  expenses  the  city  is 
obliged  to  provide.  Bailey  v.  City  of  Phila- 
delphia, 31  Atl.  925,  927,  167  Pa.  569,  46  Am. 
St  Rep.  691. 

APPROPRIATE  DUTIES. 

In  an  instruction  in  aU  action  stating 
that,  if  an  employ^  did  not  perform  his  "ap- 
propriate duties,"  he  becomes  liable  for  any 
direct  damages  his  employer  may  sustain 
thereby,  the  term  "appropriate  duties"  means 
duties  which  he  has  undertaken  to  perform — 
duties  that  he  has  agreed  to  perform.  Brown 
T.  Burr,  28  Atl.  828,  831,  160  Pa.  45a 

APPROPRIATE  EMBIiEM  OR  DESIGN. 

"Appropriate,"  as  used  in  Sess.  Laws 
1894,  p.  62,  I  18,  providiniBT  that  it  shall  be 


lawful  to  designate  on  the  official  ballots  the 
political  party  by  which  each  list  is  nom- 
inated by  an  "appropriate"  emblem  or  design, 
such  as  a  flag,  eagle,  rooster,  or  other  device,' 
etc.,  does  not  necessarily  mean  suggestive  of 
the  political  doctrines  which  the  organiza- 
tion advocates,  but  Is  rather  used  in  the 
sense  of  "proper."  Kratzer  t.  Allen,  50  Pac 
209,  10  Colo.  App.  492. 

APPROPRIATE  ZJBOISIlATION. 

"Appropriate,"  as  used  in  the  thirteenth 
and  fourteenth  amendments  to  the  United 
States  Constitution,  means  legislation  con- 
templated to  make  the  amendments  fully  ef- 
fective; that  is,  legislation  adapted  to  carry 
out  the  objects  the  legislators  had  in  view. 
And  whatever  tends  to  enforce  submission  to 
the  prohibitions  they  contain,  and  to  seciure  to 
all  persons  the  enjoyment  of  perfect  equality 
of  civil  rights  and  the  equal  protection  of  the 
laws  against  state  denial  or  invasion,  if  not 
prohibited,  is  brought  within  the  domain  of 
congressional  power,  and  hence  Act  Cong. 
March  1,  1875,  c  114,  §  4,  18  Stat,  pt  3,  p.  336 
[U.  S.  Comp.  St  1901,  p.  1261],  enacting  that 
no  citizen  possessing  all  other  qualifications 
which  are  or  may  be  prescribed  by  law  shall 
be  disqualified  for  services  as  grand  or  petit 
Juror  in  any  court  of  the  United  States  or  of 
any  state  on  account  of  race,  color,  or  any 
previous  condition  of  servitude,  and  any  offi- 
cer or  other  person  charged  with  any  duty 
in  the  selection  of  Jurors,  who  shall  exclude 
or  fall  to  summon  any  citizen  for  the  cause 
aforesaid,  shall,  on  conviction  thereof,  be 
deemed  guilty  of  a  misdemeanor,  and  fined 
not  more  than  $5,000,  was  "appropriate  legis- 
lation." Ex  parte  Virginia,  100  U.  S.  339. 
344,  25  L.  Ed.  676.  The  word  as  so  used  is 
equivalent  to  "necessary  and  proper."  Peo- 
ple y.  Washington,  36  Cal.  658,  669. 

The  "appropriate  legislation"  by  which 
Congress  may  enforce  the  right  of  citizens  to 
exemption  from  discrimination  in  the  exer- 
cise of  the  elective  franchise  on  account  of 
race,  color,  or  previous  condition  of  servitude, 
authorizes  Congress  to  do  no  more  than  In- 
terfere when  the  discrimination  Is  on  account 
of  such  conditions,  and  to  provide  for  the 
punishment  of  such  discriminations.  There- 
fore an  act  of  Congress  purporting  to  deal 
with  such  subject,  which  provided  that  the 
elector,  In  order  to  be  entitled  to  vote,  shoald 
only  be  required  to  state  in  his  affidavit  that 
he  had  been  wrongfully  prevented  by  the  of- 
ficer from  qualifying,  with  no  words  of  limi- 
tation as  to  the  cause  of  such  prevention,  and 
which  further  provided  for  the  punishment 
of  all  persons  who  by  force,  bribery,  etc, 
hinder,  delay,  etc.,  any  person  from  qualify- 
ing or  voting,  was  too  broad,  and  not  appro- 
priate legislation  to  prevent  unlawful  dis- 
crimination. United  States  T«  Beeae^  02  U. 
S.  214,  218,  23  L.  Ed.  563. 
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APPROPRIATION  BU^ 

In  determining  wbetlier  a  bill  appropriat- 
ing money  for  the  erection  of  a  capital  build- 
ing was  an  "appropriation  bill'*  or  not,  it  was 
contended  tliat,  if  an  unrestricted  meaning 
be  given  to  the  word  "appropriation,"  all  bills 
providing  for  the  appropriation  of  money, 
however  incidental,  are  appropriation  bills. 
This,  however,  is  not  necessarily  conceded. 
It  is  true  that  all  general  appropriation  bills 
provide  money  for  certain  purposes,  ordinari- 
ly for  the  expenses  of  the  government  and 
public  institutions,  and  incidentally  may  pro- 
vide for  the  application  of  the  appropriation, 
and  specify  the  purchase  of  materials  requir- 
ed in  running  the  same,  and  how  it  shall  be 
done;  yet  such  incidental  specifications  do 
not  deprive  the  appropriation  bill  of  its  na- 
ture as  general,  and  it  was  held  that  the  act 
in  question,  which  provides  money  to  be 
used  by  a  board  already  existing,  with  ma- 
tured powers  to  proceed,  constitutes  an  ap- 
propriation bill.  State  v.  Rogers,  64  Pac  615, 
516,  24  Wash.  417. 

APPROPRIATION  OF  ULNB. 

See  "Unappropriated." 

To  enter  upon  the  lands  of  another,  not 
for  a  preliminary  purpose,  but  for  the  making 
of  an  embankment  or  roadway  upon  them 
for  public  travel  and  use,  Is  a  clear  taking  or 
appropriation  of  the  land  within  the  pro- 
Tision  of  the  Constitution  that  no  land  shall 
be  taken  until  full  compensatlpn  therefor  be 
first  made  or  secured.  Eidemiller  v.  Wyan- 
dotte City  (U.  S.)  8  Fed.  Cas.  883,  884. 

The  abatement  of  a  nuisance,  nothing 
more  being  required  or  done.  Is  not  of  itself, 
and  within  the  meaning  of  the  Constitution, 
an  appropriation  of  property  to  public  uses. 
Sweet  V.  Rechel,  16  Sup.  Ct  48,  47,  159  U.  8. 
^80,  40  L.  Bd.  188. 

As  oonTeying  title, 

"Appropriate,"  as  used  In  Misc.  Laws 
.530,  i  26,  authorizing  a  railroad  corporation 
to  appropriate  a  portion  of  the  highway,  is 
oot  "to  be  understood  In  the  same  sense  as 
in  the  appropriation  of  lands  belonging  to 
private  individuals,  where  the  corporation 
becomes  entitled  to  the  property.  By  the  ap- 
propriation of  part  of  the  highway  the  cor- 
poration acquires  no  right  except  to  use  the 
public  road  in  common  with  all  other  travel- 
ers upon  It,  unless  It  makes  an  agreement 
with  the  county  court  as  provided  in  the  sec- 
tion." Douglas  County  Road  Co.  v.  Ganyon- 
Tille  A  O.  Road  Co.,  8  Or.  102,  107;  Oregon 
R.  Go.  T.  City  of  Portland,  9  Or.  231,  23& 


In  Act  March  20,  1863,  providing  for  tbe 
-construction  of  a  railroad,  and  that  there 
^hall  be  withheld  from  sale  swamp  land  not 


otherwise  "appropriated,"  the  term  "appro- 
priated^' signilies  an  appropriation  by  the 
Legislature  for  some  purpose  similar  to  that 
intended  by  the  act  in  question — ^a  disposition 
of  the  lands  in  some  way  by  which  the  state 
is  to  part  with  the  title.  People  ex  rel. 
Houghton  County  v.  State  Land  Office 
Com'rs,  23  Mich.  270,  278. 

Ooovpanoy  inoluded* 

"Appropriation"  is  defined  by  Webster 
as  a  setting  apart  for  a  particular  use.  An 
appropriation  does  not  necessarily  include  oc* 
cupancy.  For  instance,  the  government  may 
appropriate  land  for  military  reservations  or 
Indian  reservations,  but  they  may  or  may 
not  occupy  them  as  such.  The  word  is  com- 
monly used  by  the  government  in  setting 
aside  lands  for  special  purposes.  McSorley 
V.  mil,  27  Pac.  562,  556,  2  Wash.  St  638. 

As  set  apart  for  partieiilar  use. 

To  "appropriate,"  in  the  sense  that  the 
word  is  used  in  the  land  laws  of  the  United 
States,  is  to  select  the  land  for  a  particular 
purpose.  King  v.  McAndrews  (U.  S.)  104 
Fed.  430,  438. 

The  definition  of  the  term  "appropriate" 
Is  "to  consign  to  some  particular  purpose  or 
use;  to  set  apart  for  some  use."  In  this 
sense,  therefore,  "to  be  appropriated,"  in  Rev. 
St  I  1464,  authorizing  township  trustees  to 
acquire  lands  for  cemetery  purposes,  and  pro- 
viding that  no  lands  shall  "be  appropriated" 
on  which  there  are  any  houses,  bams,  stables, 
or  other  buildings,  etc.,  means  to  be  devoted 
to  some  purpose  or  use.  Henry  v.  Trustees 
of  Perry  Tp.,  80  N.  B.  1122,  1124,  48  Ohio 
St.  671,  677. 

To  "appropriate"  is  to  set  apart  for;  to 
assign  for  a  particular  use;  to  take  to  one's 
self  in  exclusion  of  others.  Thus,  where  the 
United  States  received  a  conveyance  of  land 
for  the  purpose  of  constructing  a  naval  depot 
thereon,  and  in  good  faith  took  actual  pos- 
session of  the  property  and  commenced  the 
construction  of  the  naval  depot  the  property 
was  actually  appropriated  for  that  purpose, 
as  It  should  be  if  the  navy  yard  and  depot 
were  in  actual  operation.  Murdock  v.  City 
of  Memphis,  47  Tenn.  (7  Cold.)  483,  500. 

In  a  grant  made  by  the  Governor  of 
Louisiana  stating  that,  "exercising  the  au- 
thority which  the  King  has  granted  to  us, 
we  destine  and  'appropriate'  in  his  royal 
name  the  aforesaid  twelve  leagues,"  the  word 
"appropriate"  signifies  to  set  apart  for  or 
assign  to  a  particular  use,  In  exclusion  of 
all  other  uses;  to  claim  or  use  by  an  ex- 
clusive right  United  States  v.  City  of  Phila- 
delphia, 52  U.  S.  (11  How.)  609,  660,  13  L. 
Ed.  834. 

In  Act  Cong.  1830,  providing  that  the 
right  of  pre-emption  does  not  extend  to  any 
lands  which  are  reserved  from  sale  by  the 
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act  of  Congress  or  by  order  of  the  Presi- 
dent, or  which  may  have  been  "appropriat- 
ed" for  any  purpose  whatever,  or  for  the  use 
of  the  United  States,  or  either  of  the  states 
in  which  they  may  be  situated^  the  term 
"appropriated"  means  set  apart  or  applied 
to  some  particular  use  by  virtue  of  law; 
tliat  Is,  under  the  authority  of  an  act  of  Con- 
gress, and  not  by  any  other  power.  Jackson 
V.  Wilcox,  2  111.  (1  Scam.)  344,  360. 

Rev.  St  $  1464,  authorizes  township 
trustees  to  acquire  by  purchase  or  appropria- 
tion lands  for  cemetery  purposes.  Held,  that  i 
the  word  "appropriate"  is  used  in  the  ordinary 
sense  of  "devoted  to  some  purpose  or  use." 
Henry  v.  Trustees  of  Perry  Tp.,  30  N.  E. 
1122,  1124,  48  Ohio  St  671. 

UnlaxH^iiI  occnpftnoy  dlatlngidslied. 

The  term  as  used  In  the  pre-emption  law 
was  defined  by  the  Supreme  Court  of  Illi- 
nois In  the  case  of  Jackson  v.  Wilcox,  2  111. 
(1  Scam.)  344.  In  Its  opinion  the  court  says, 
"we  take  It  for  granted  that  there  can  be 
neither  a  reservation  nor  an  appropriation 
of  the  public  domain  for  any  purpose  what- 
ever without  the  express  authority  of  the 
law,"  and,  later,  "It  Is  In  our  judgment  entire- 
ly useless  to  discuss  the  precise  meaning  of 
the  term  appropriated  In  its  general  and  ex- 
tended sense,  because  its  meaning  and  ap- 
plication In  the  manner  It  has  been  used  In 
the  pre-emption  law  cannot,  we  think,  ad- 
mit of  a  doubt.  It  means  nothing  more 
In  the  sense  In  which  It  Is  used  than  an 
application  of  the  lands  to  some  specific  use 
or  purpose  by  virtue  of  law,  and  not  by  any 
other  power."  A  mere  occupancy  of  land  at 
the  time  It  was  listed  to  a  state  under  Act 
Cong.  June  16,  18S0,  which  granted  lands 
from  unappropriated  lands,  did  not  constitute 
an  appropriation  as  against  a  subsequent 
purchaser  from  the  state.  Springer  Y.  Clo- 
path,  65  Pac.  804,  26  Nev.  183. 

As  vie  of  power  of  emlneiit  domaia. 

Const  art  12,  §  11,  providing  that  no 
foreign  corporation  shall  have  power  to  "con- 
demn or  appropriate"  property,  means  that 
such  corporation  cannot  use  the  power  of 
eminent  domain  to  acquire  property  for  its 
uses.  St  Louis  &  S.  F.  R.  Co.  v.  Foltz  (U.  S.) 
52  Fed.  627,  629. 

APPROPRIATION  OF  PAYMENTS. 

"Appropriation  of  payments"  is  the  ap^ 
plication  of  a  payment  to  one  of  several 
debts,  and  where  payments  are  made  by  a 
debtor  without  instructions  as  to  which  of 
several  debts  shall  be  credited  therewlthi 
and  there  is  no  agreement  as  to  how  the 
same  shall  be  applied,  but  the  course  of 
dealings  between  the  parties  has  authorized 
the  creditor  to  rely  on  a  tacit  understanding 
that  payments  are  applied  most  beneficially 
for  i^im,  the  law  will  apply  them  accordingly. 


though  the  creditor  neglects  so  to  do.    Gwin 
V.  McLean,  62  Miss.  121,  124. 

Appropriation  of  payments  is  the  applica- 
tion of  a  payment  to  the  liquidation  of  a  par- 
ticular debt  When  a  debtor  makes  a  pay- 
ment to  one  to  whom  he  Is  Indebted  on  more 
than  one  demand,  the  debtor  may  Insist  on  a 
credit  on  one  of  the  particular  demands,  and 
unless  he  gets  it  may  withhold  the  money;  and 
so,  if  the  debtor  performs  labor  for  a  creditor, 
he  may  agree  that  the  price  of  that  labor  shall 
go  to  his  credit  on  a  particular  demand;  and 
in  either  case  the  creditor  cannot  change  the 
destination  of  the  money  or  labor  without  the 
consent  of  the  debtor.  If  nothing  is  said 
or  agreed  beforehand  as  to  which  debt  the 
payment  is  to  be  applied,  he,  the  creditor, 
may  apply  It  to  either  at  his  option;  but 
even  then,  after  so  applying  it  to  one  debt, 
if  the  application  la  known  and  agreed  to  by 
the  debtor,  the  creditor  cannot  thereafter 
change  it  without  the  consent  of  the  debtor. 
Martin  v.  Draher  (Pa.)  5  Watts.  544,  545, 
Appropriation,  where  a  debtor  has  failed  to 
signify  where  he  wishes  the  payment  ap- 
plied, is  a  right  which  must  be  ezerdsed 
by  the  creditor  within  a  reasonable  time 
after  the  payment,  and  the  right  must  be 
evidenced  by  the  performance  of  somel  act 
indicative  of  an  Intention  to  appropriate. 
Where  neither  has  exercised  the  right  of  ap- 
propriation, the  law  presumes  In  ordinary 
credit  cases  that  the  debtor  intended  to  pay 
in  a  way  which  at  the  time  was  most  to  his 
advantage.  Harker  v.  Conrad  (Pa.)  12  Serg. 
&  R.  301,  304, 14  Am.  Dec.  691. 

It  is  the  general  rule  that  when  money  is 
paid  generally,  without  any  appropriation,  it 
ought  to  be  applied  to  the  first  items  in  the 
account;  but  the  rule  is  subject  to  this  quali- 
fication: that  when  there  are  distinct  de- 
mands, one  against  persons  in  partnership, 
and  another  against  only  one  of  the  part- 
ners, if  the  money  paid  be  the  money  of  tbe 
partners,  the  creditor  is  pot  at  liberty  to  apply 
it  to  the  payment  of  the  debt  of  the  Individ- 
ual: that  would  be  allowing  the  creditor  to 
pay  the  debt  of  one  person  with  the  money  of 
others.  Thompson  v.  Brown,  1  Moody  &  M. 
40,41. 

Defendant,  being  indebted,  gave  his  cred- 
itors a  mortgage,  and  also  accepted  bills  of 
exchange  drawn  by  them.  They  assigned 
such  bills  to  plaintiff,  and  also  delivered  to 
him  the  mortgage,  but  without  an  assign- 
ment Defendant  afterwards  paid  plalntilf 
a  certain  sum  and  took  his  receipt  therefor 
''on  account,  without  prejudice  to  the  claim 
we  have  upon  any  securities  we  hold."  Tbe 
court  held  that  the  payment  was  on  accouot 
generally,  and  was  applicable  to  any  exist- 
ing demand;  but  that  the  only  legal  demand 
which  plaintiff  held  was  the  bills,  and  tbat 
the  payment  could  not  be  appropriated  as  a 
payment  on  the  mortgage,  as  to  which  plain- 
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tllfs  title  was  merely  equitable.    Birch  t. 
Tebbutt,  2  Starkie,  74,  75. 

APPROPRIATION  OF  PUBLIC  MONET. 

See  "Specific  Appropriation." 

"Appropriation"  Is  the  setting  apart  from 
the  public  revenue  of  a  certain  sum  of  money 
for  a  specified  object.  In  such  manner  that 
the  executive  ofllcers  of  the  government  are 
authorized  to  use  that  money,  and  no  more, 
for  that  object,  and  for  no  other.  State  v. 
Moore,  69  N.  W.  373.  376.  50  Neb.  88,  61  Am. 
St  Rep.  538  (citing  Rlstlne  v.  State,  20  Ind. 
328;  Clayton  v.  Berry.  27  Ark.  129;  Stratton 
V.  Green,  45  Cal.  149;  State  v.  La  Grave, 
41  Pac.  1075,  23  Nev.  25,  62  Am.  St  Rep. 
704;  State  v.  Wallichs,  12  Neb.  407,  11  N.  W. 
860;  State  v.  Wallichs.  16  Neb.  679.  21  N.  W. 
397);  ProU  v.  Dunn,  22  Pac.  143,  145.  80  Cal 
220. 

To  appropriate  means  to  allot,  assign,  set 
apart,  or  apply  to  a  particular  use  or  purpose. 
An  "appropriation.**  In  the  sense  of  the  Con- 
stitution, means  the  setting  apart  a  portion 
of  the  public  funds  for  a  public  purpose,  and 
there  must  be  money  placed  in  the  fund  ap- 
plicable to  the  designated  purpose  to  consti- 
tute an  appropriation.  State  v.  La  Grave, 
41  Pac  1075, 1076,  23  Nev.  25,  62  Am.  St  Rep. 
764. 

To  "appropriate**  means  to  set  apart;  to 
assign  to  a  particular  use.  As  used  in  Act 
Tenn.  Feb.  6,  1805,  authorizing  the  county 
courts  of  the  respective  counties  of  the 
state  to  "appropriate**  money  for  the  purpose 
of  providing  a  county  exhibit  at  a  certain 
exposition,  it  means  that  the  county  court 
shall  have  power,  out  of  the  fund  arising 
from  taxes  assessed  for  general  county  pur- 
poses, to  set  apart  or  assign  such  sum  of 
money  as  should  be  deemed  prudent  and 
necessary.  Felton  v.  Hamilton  County  (U. 
S.)  97  Fed.  823.  824,  38  C.  C.  A.  432. 

"Appropriation**  is  defined  by  Webster 
to  be  the  act  of  setting  apart  or  assigning  to 
a  particular  use.  Chitty  says  It  is  the  appli- 
cation of  the  payment  of  a  sum  of  money  by 
a  debtor  to  a  creditor  to  one  of  several  debts 
which  are  due  from  the  former  to  the  latter. 
The  expression  in  the  Constitution  of  the 
state,  "appropriated  by  law,*'  means  the  act 
of  the  Legislature  setting  apart  or  assign- 
ing to  a  particular  use  a  certain  sum  of 
money  to  be  used  in  the  payment  of  the 
debts  or  dues  from  the  state  to  Its  creditors. 
The  people  have  said  In  their  sovereign  ca- 
pacity that  no  money  shall  be  paid  out  of  the 
treasury  until  their  representatives  by  solemn 
enactment  have  assigned  and  set  apart  the 
public  revenues  of  the  state  for  specific  pur- 
poses.   Clayton  v.  Berry,  27  Ark.  129,  131. 

As  autlioiity  to  pay. 

"Appropriation,**  as  used  with  regard  to 
a  general  fund  in  the  state  treasury,   "Is 


an  authority  from  the  Legislature,  given  tit 
the  ph>per  time  and  in  the  legal  form,  to 
the  proper  officers,  to  apply  sums  of  money 
out  of  that  which  may  be  In  the  treasury  In 
a  given  year  to  specified  objects  or  demands 
against  the  state.  An  appropriation  of  the 
money  to  a  specified  object  would'  be  an 
authority  to  the  proper  ofilcers  to  pay  the 
money,  because  the  Auditor  is  authorized  to 
draw  his  warrant  on  an  appropriation,  and 
the  Treasurer  Is  authorized  to  pay  such 
warrant  If  he  has  appropriated  money  in  the 
treasury.*'  State  v.  Kenney,  24  Pac.  06,  98, 
9  Mont.  389. 

As  applied  to  the  general  fimd  in  the 
treasury  of  a  state,  "appropriation**  Is  defined 
to  be  an  authority  from  the  Legislature,  giv- 
en at  the  proper  time  and  in  legal  form,  to 
the  proper  officer,  to  supply  sums  of  money 
out  of  that  which  may  be  in  the  treasury  in  a 
given  year  for  specific  objects  or  demands 
against  the  state.  State  v.  Lindsley,  3 
Wash.  St  125,  126,  27  Pac.  1019;  State  v. 
King,  67  S.  W.  812,  813,  108  Tenn.  271;  Ris^ 
tine  V.  State,  20  Ind.  328,  331;  Shattuck  v. 
Klncald,  49  Pac.  758,  700.  31  Or.  379. 

An  "appropriation"  of  money  to  a  specific 
object  is  an  authority  to  the  proper  officers  to 
pay  the  money  because  the  auditor  is  au- 
thorized to  draw  his  warrant  upon  an  ap- 
propriation, and  the  treasurer  is  authorized 
to  pay  such  warrant  if  he  has  appropriated 
money  in  the  treasury.  ProU  t.  Dunn,  22 
Pac.  143,  145,  80  Cal.  220. 

Oonstitntioiial  provisioii* 

Where  the  Constitution  fixes  the  salary 
of  an  ofilcer,  and  provides  that  the  auditor 
shall  draw  warrants  on  the  state  quarterly 
therefor,  to  be  paid  out  of  all  funds  not 
otherwise  appropriated,  it  is  an  appropria- 
tion of  the  amount  necessary  to  pay  such 
salary,  and  no  legislative  act  is  necessary. 
State  v.  Weston,  4  Neb.  216,  217. 

Const,  art  5.  §  34.  declaring  that  no  mon- 
ey shall  be  paid  out  of  the  treasury  except  on 
"appropriations  made  by  law,'*  does  not  refer 
exclusively  to  appropriations  made  by  the 
State  Legislature,  but  includes  also  appro- 
priations made  by  the  Constitution  itself,  as, 
for  Instance,  under  Const  art  7,  §  4,  declar- 
ing that  certain  state  officers  shall  receive 
a  certain  sum  as  compensation,  the  salaries 
of  the  officers  enumerated  are  required  to 
be  paid  though  the  Legislature  has  made 
no  appropriation  therefor,  since  the  constitu- 
tional provision  that  the  salaries  shall  be 
paid  of  itself  constitutes  "an  appropriation 
made  by  law.'*  State  v.  Hickman,  23  Pac 
740,  741,  742,  9  Mont  370.  8  L.  R.  A.  4(«. 

Creation  of  salaried  Vifflee. 

The  act  of  1899,  as  amended  by  Acts 
1901,  c.  67,  creating  the  office  of  shop  and 
factory  Inspector,  and  providing  that  the  sal- 
ary of  said  Inspector  shall  be  $1,200  per  sm- 
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nnm,  payable  monthly  on  warrant  of  comp- 
troller, as  other  salaries  are  paid,  is  in  and 
of  itself  an  appropriation  by  law,  so  that 
Const,  art  2,  §  24,  providing  that  no  money 
shall  be  drawn  from  the  treasury  but  in 
consequence'  of  "appropriations"  made  by 
law,  and  Shannon*s  Code,  §  287,  providing 
that  no  money  shall  be  paid  from  the  treasury 
unless  the  law  under  which  it  is  claimed  ex- 
pressly directs  payment,  do  not  justify  the 
comptroller  in  refusing  to  issue  warrants  for 
such  salary  on  the  ground  that  no  appropria- 
tion had  been  made  therefor.  State  v.  King, 
67  S.  W.  812,  813, 108  Tenn.  271. 

As  deaigiiation  of  amoimt  and  fnnd. 

Nothing  more  is  requisite  to  the  legisla- 
tive appropriation  of  money  than  a  designa- 
tion of  the  amount,  and  the  fund  out  of  which 
it  shall  be  paid.  It  is  not  essential  to  its 
validity  that  funds  to  meet  the  same  should 
be  at  the  time  in  the  treasury.  The  constitu- 
tional provision  that  no  money  shall  be 
drawn  from  the  treasury  but  in  consequence 
of  appropriations  made  in  law  means  only 
that  no  money  shall  be  drawn  except  in  pur- 
suance of  law.  People  y.  Brooks,  16  Cal.  11, 
28. 

As  payment. 

Const  art  6,  §  8,  provides  that  no  money 
or  property  of  the  state  shall  be  given  or  ap- 
propriated for  the  benefit  of  any  sectarian 
or  religious  society  or  institution.  Article  8, 
§  16,  declares  that  no  appropriation  of  lands, 
money,  or  other  property  or  credits  to  aid 
any  sectarian  school  shall  ever  be  made  by 
the  state,  or  any  county  or  municipality  with- 
in the  state.  Held,  that  the  word  ''appro- 
priation," as  there  used,  means  something 
more  than  a  gift  or  donation,  but  also  In- 
cludes a  payment  to  any  sectarian  school  for 
services  rendered  to  the  state,  and  there- 
fore precluded  the  state  officers  from  auditing 
claims  of  such  schools  for  services.  Synod 
of  Dakota  v.  State,  50  N.  W.  632,  635,  2  S.  D. 
866,  14  L.  R.  A.  418. 

As  promise  to  pay. 

"Appropriation,"  as  used  in  Const  art 
10,  f  3,  providing  that  no  money  shall  be 
drawn  from  the  state  treasury  but  in  pursu- 
ance of  "appropriations"  made  by  law,  means 
authority  from  the  Treasurer,  given  at  the 
proper  time,  and  in  legal  form,  to  the  proper 
officers,  to  apply  sums  of  money  out  of  that 
which  may  be  in  the  treasury  in  a  given  year 
to  a  specified  object  or  demand  against  the 
state.  "An  appropriation  of  the  money  to  a 
specified  object  would  be  an  authority  to  the 
proper  officers  to  pay  the  money,  because 
the  Auditor  is  authorized  to  draw  his  war- 
rant upon  an  'approprtation,'  and  the  Treasur- 
er is  authorized  to  pay  such  warrant  if  he 
had  appropriated  money  in  the  treasury. 
Such  an  'appropriation'  may  be  prospective; 
that  is,  it  may  be  made  in  one  year  of  the 


revenues  to  accrue  in  another  or  future 
years,  the  law  being  so  framed  as  to  ad- 
dress Itself  to  such  future  revenue;  so  a 
direction  to  pay  money  out  of  the  treasury 
upon  a  given  claim  or  for  a  given  object  may, 
by  implication,  include  in  the  direction  an 
appropriation.  But  the  pledge  of  the  faith 
of  the  state  that  revenues  shall  be  provided 
in  the  future,  and  applied  to  the  discbarge 
of  given  claims  against  the  states,  does  not 
authorize  the  officers  of  the  state,  without 
further  legislative  direction,  to  apply  the  gen- 
eral fund  in  the  treasury  to  the  payment 
of  those  claims;  it  is  not  an  approprlatioQ 
of  the  money  in  the  general  fund."  "A 
promise  by  the  government  to  pay  money  is 
not  an  appropriation.  A  duty  on  the  part 
of  the  Legislature  to  make  an  appropriation 
is  not  such.  A  promise  to  make  an  appro- 
priation is  not  an  appropriation.  The  pledge 
of  the  faith  of  the  state  is  not  an  appropria- 
tion of  money  with  which  to  redeem  the 
pledge.  Usage  of  paying  money,  in  the  ab- 
sence of  an  appropriation,  cannot  make  an 
appropriation  for  future  payment"  Bistine 
V.  State,  20  Ind.  328,  831. 

Teclinioal  words  not  neeossary. 

The  use  of  the  words  "out  of  any  moneys 
in  the  treasury  not  otherwise  appropriated" 
are  not  necessary  to  make  an  appropriation 
operative.  ProU  v.  Dunn*  22  Pac.  143,  145, 
80  Cal.  220. 

The  use  of  technical  words  in  a  statute 
making  an  appropriation  is  not  necessary. 
There  may  be  an  appropriation  of  public 
money  without  in  any  manner  designating 
the  act  as  an  "appropriation."  A  direction 
to  a  proper  officer  or  officers  to  pay  money 
out  of  the  treasury,  or  for  a  given  object 
may  by  implication  be  held  to  be  an  appro- 
priation of  a  sufficient  amount  of  money  to 
make  the  required  payments.  Campbell  v. 
State  Soldiers*  &  Sailors'  Monument  Com'rs^ 
18  N.  E.  83,  34, 115  Ind.  591. 

No  xmrticular  expression  or  set  form  of 
words  is  requisite  or  necessary  to  the  ac- 
complishment of  the  purpose,  and  the  appro- 
priation may  be  for  one  year,  or  from  the  re?- 
enues  to  accrue  in  another  or  future  years. 
Shattuck  V.  Kincald,  49  Pac  758,  760,  31  Or. 
379. 

Though  no  money  can  be  rigbtfully 
drawn  from  the  treasury  of  the  state  except 
under  an  "appropriation"  made  by  law,  such 
appropriation  may  be  made  impliedly  as  well* 
as  expressly,  and  in  general  as  well  as  Id 
specific  terms.  The  use  of  technical  words  in 
a  statute  making  an  appropriation  of  publle 
money  is  unnecessary.  There  may  be  an  ap- 
propriation without  in  any  manner  designat- 
ing the  act  as  an  appropriation.  A  direction 
to  the  proper  officer  to  pay  money  out  of  the 
treasury  on  a  given  claim  or  class  of  claims 
or  for  a  given  object  may  by  Implication  be 
held  an  appropriation  of  a  sufficient  amount 
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to  make  the  required  payments.  Henderson 
T.  Indiana  State  Board  of  Agriculture,  28  N. 
B.  127,  130/  129  Ind.  92. 

APPROPRIATION  OF  WATEB. 

See  "Prior  Appropriation." 

"To  constitute  a  yalid  appropriation  of 
water,  three  elements  must  always  exist: 
<1)  An  intent  to  apply  it  to  some  beneficial 
use  existing  at  the  time  or  contemplated  in 
the  future;  (2)  a  diversion  from  the  natural 
channel  by  means  of  a  ditch,  canal,  or  other 
structure;  (8)  an  application  of  It  within  a 
reasonable  time  to  some  useful  industry." 
Low  y.  Rizor,  87  Pac.  82,  84,  25  Or.  551. 

The  Supreme  Court  of  California  defines 
the  word  "appropriation"  as  follows:  "The 
intent  to  take,  accompanied  by  some  open 
physical  demonstration  of  the  intent,  and 
for  some  Taluable  use"  (McDonald  y.  Bear 
River  &  Auburn  Water  &  Mining  Co.,  13 
Oal.  220);  and  the  Supreme  Court  of  Colora- 
do, quoting,  approves  this  definition:  "When 
the  individual,  by  some  open  physical  dem- 
onstration, indicates  an  intent  to  take  for 
valuable  or  beneficial  use,  and  through  such 
demonstration  ultimately  succeeds  in  ap- 
plying the  water  to  the  use  designed,  there 
is  such  an  appropriation."  While  diversion 
must  of  necessity  take  place  before  the  water 
is  actually  applied  to  the  irrigation  of  the 
soil,  the  appropriation,  in  legal  contempla- 
tion, made  within  the  act  evidencing  the  in- 
tent; is  performed.  Of  course,  such  initial 
act  rndst  be  followed  up  with  reasonable  dil- 
igence, and  the  purpose  must  be  consum- 
mated without  unnecessary  delay.  Clough  v. 
Wing  (Ariz.)  17  Pac.  453,  457  (citing  Larimer 
Company  B.  Co.  v.  People,  8  Colo.  614,  9 
Pac.  794). 

In  order  to  constitute  a  valid  "appropri- 
ation" of  water,  there  must  be  an  actual  di- 
version of  the  same,  with  intent  to  apply  it 
to  a  beneficial  use,  followed  by  an  application 
to  such  use  within  a  reasonable  time.  Walsh 
V.  Wallace,  67  Pac.  914,  917,  26  Nev.  299; 
Combs  v.  Agricultural  Ditch  (Do.,  28  Pac. 
966.  967,  17  CJolo.  146,  81  Am.  St  Rep.  275; 
I^ongmlre  v.  Smith,  67  Pac.  246,  249,  26 
Wash.  439,  58  L.  B.  A.  80a 

"Appropriation,"  as  applied  to  water 
rights,  is  often  loosely  used  by  the  authori- 
ties, and  in  general  it  is  used  with  reference 
to  a  claim  to  the  use  of  the  water  of  a  public 
stream  from  the  time  of  the  inception  of  the 
right,  at  all  the  intermediate  stages,  and 
down  to  the  time  when  the  last  act  is  accom- 
plished by  which  the  right  is  finally  and  com- 
pletely secured.  An  appropriation  proper  is 
not  made  until  there  has  been  an  actual  ap- 
plication of  the  water  claimed  to  some  ben- 
eficial purpose  or  some  useful  industry.  All 
rights  acquired  prior  to  this  time,  at  whatso- 
ever step  in  the  process,  amounts  simply  to 
a  claim  of  an  appropriation,  but  they  are 


none  the  less  rights  and  privileges  which 
may  be  asserted  and  maintained  against  all 
persons  not  entitled  to  priority  in  rights  and 
privileges  of  a  like  nature.  Nevada  Ditch  Co. 
V.  Bennet,  45  Pac.  472,  479,  30  Or.  59,  60 
Am.  St  Rep.  777;  Hague  v.  Nephi  Irr.  Co., 
52  Pac.  765,  16  Utoh,  421,  41  U  R.  A.  811,  67 
Am.  St  Rep.  634;  Ft.  Morgan  Land  &  Canal 
Co.  V.  South  Platte  Ditch  Co.,  80  Pac.  1032, 
1088,  18  Colo.  1,  36  Am.  St  Rep.  259. 

Const  art  16,  i  5,  provides  that  every 
natural  stream  not  heretofore  appropriated  is 
hereby  declared  to  be  the  property  of  the 
public,  and  the  same  is  subject  to  "appropri- 
ation," will  be  construed  to  mean  the  suc- 
cesslul  application  of  the  water  to  the  ben- 
eficial use  and  design;  and  the  method  of 
carrying  the  same,  or  making  such  applica- 
tion, is  immaterial.  Farmers'  High  Line 
Canal  A,  Reservoir  Ck>.  v.  Southworth,  21  Pac. 
1028,  13  Colo.  111.  4  L.  R.  A.  767. 

"Appropriation  of  water  consists  in  the 
intention,  accompanied  by  reasonable  dili- 
gence, to  use  the  water  for  the  purposes  orig- 
inally contemplated  at  the  time  of  its  diver- 
sion. The  right  of  appropriation,  as  defined 
by  the  best  authorities,  is  not  controlled  by 
the  location  of  the  stream  with  reference 
to  the  premises  which  are  irrigated;  and  the 
further  fact  that  the  point  of  diversion  may 
have  been  at  times  changed  does  not  affect 
the  right  The  right  to  use  the  water  is  the 
essence  of  appropriation.  The  means  by 
which  it  is  done  are  incidental.  Offleld  v. 
Ish,  57  Pac.  809,  810,  21  Wash.  277. 

To  constitute  a  legal  appropriation,  the 
water  diverted  must  be  applied  within  a  rea- 
sonable time  to  some  beneficial  use;  that  is 
to  say,  that  diversion  ripens  into  a  valid  ap- 
propriation only  when  the  water  is  utilized  by 
the  consumer,  though  the  priority  of  such 
appropriation  may  date,  proper  diligence  hav- 
ing been  used,  from  the  commencement  of 
the  canal  or  ditch.  Wheeler  v.  Northern 
CJolorado  Irr.  Co.,  17  Pac.  487,  489,  490,  11 
Colo.  582,  8  Am.  St  Rep.  608. 

"Appropriation,"  as  used  in  connection 
with  the  taking  of  water  for  public  purposes, 
means  to  take  to  one's  self,  as  one's  own; 
to  take;  a  prior  appropriation  means  a  prior 
taking.  To  constitute  an  appropriation  of 
this  kind  there  must  be  an  actual  intent  to 
take,  presently  or  in  the  near  future,  and 
that  intent  must  be  manifestly  carried  out 
by  suitable  acts.  New  Haven  Water  Co.  v. 
Borough  of  Wallingford,  44  Atl.  285,  239,  72 
Conn.  293. 

An  appropriation  of  water  is  the  intent 
to  take,  accompanied  by  some  open  physical 
demonstration  of  the  intent,  and  for  some 
valuable  use.  Such  definition  is  applicable 
to  appropriations  of  water;  that  is  to  say, 
that  when  the  individual,  by  some  open  phys- 
ical demonstration,  indicates  an  intent  to 
take  for  a  valuable  or  beneficial  use,  and 
through  such  demonstration  ultimately  sue- 
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coeds  In  applying  the  water  to  the  use  design- 
ed, there  is  an  appropriation.  Larimer  Coun- 
ty Reservoir  Co.  y.  People,  9  Pac.  794,  796, 
8  Colo.  614. 

The  true  test  of  appropriation  of  water 
in  Its  legal  sense  is  the  "successful  applica- 
tion of  water  to  the  beneficial  use  desired; 
the  method  of  diverting  it,  or  carrying  it,  or 
making  the  application  being  wholly  imma- 
terial. It  is  not  even  necessary  that  ditches 
be  used.  Thus,  if  a  dike  or  other  contrivance 
will  sufficient  to  turn  the  water  from  the 
stream  and  moisten  the  land  sought  to  be  cul- 
tivated, it  is  sufficient,  although  no  ditch  be 
needed  or  constructed.  McCall  v.  Porter,  70 
Pac  820,  822,  42  Or.  49  (citing  Long,  Irr.  i 
49). 

The  taking  of  water  from  an  irrigation 
ditch  which  did  not  belong  to  the  taker, 
though  an  appropriation  in  the  sense  in  which 
any  wrongful  taking  of  property  is  an  appro- 
priation, was  not  an  appropriation  within  the 
meaning  of  the  law  regulating  the  water 
rights  on  the  public  domain.  Goldsmith  y. 
Newhouse  (Colo.)  72  Pac.  809. 

ConTerslon  distinguiahedi 

A  mere  conversion  of  water  from  a 
stream  does  not  constitute  an  "appropria- 
tion*' recognized  by  the  Constitution  of  the 
state.  To  make  it  such,  there  must  be  an  ap- 
plication of  the  water  to  a  beneficial  use. 
And  in  case  of  irrigation  it  must  be  applied 
to  the  land,  to  make  the  appropriation  com- 
plete. Farmers'  Independent  Ditch  Co.  v. 
Agricultural  Ditch  Co.,  45  Pac.  444,  447,  22 
Colo.  513,  55  Am.  St.  Rep.  149. 

As  distribute. 

In  a  broad  sense,  to  "appropriate"  is  to 
make  one*s  own,  to  make  it  a  subject  of  prop- 
erty, and  is  often  used  in  the  sense  of  denot- 
ing the  acquisition  of  property  and  a  right 
of  exclusive  enjoyment  in  those  things  which 
before  were  without  an  owner  or  were  public! 
Juris;  but  it  is  also  used  in  the  sense  of  pre- 
scribing money  or  property  to  a  particular 
use,  as  to  appropriate  money  to  a  designated 
purpose,  to  appropriate  land  to  grazing  or 
fruit  or  other  purpose.  It  is  also  used  in  the 
sense  of  **to  distribute."  Where  water  is  de- 
signed, set  apart,  and  devoted  to  purposes  of 
sale,  rental,  or  distribution,  it  is  appropriated 
to  those  uses  or  some  of  them,  and  becomes 
subject  to  public  use  within  the  provision  of 
the  statute  that  the  use  of  all  water  appro- 
priated for  sale,  rental,  or  distribution  is 
thereby  declared  to  be  a  public  use,  and  sub- 
ject to  the  control  of  the  state.  Merrill  v. 
Southslde  Irr.  Co.,  44  Pac.  720,  722,  112  Cal. 
426. 

APPROPRIATOIU 

Appropriators  are  dlverters  of  the  waters 
of  a  stream.  Lux  r.  Haggin,  10  Pac  674, 
786,  69  Cal.  256. 


An  "apppopriator,"  using  this  term  to 
its  full  and  absolute  sense,  so  as  to  hiclude 
both  a  diversion  and  an  application,  both  ot 
which  are  essential  to  the  completion  of  a  ti- 
tle to  water,  acquires  a  right  of  property  io 
that  which  he  has  appropriated.  It  is  a  right 
in  one  sense  absolute,  and  in  another  qoali- 
fled,  at  least  qualified  as  to  its  rights  with  re- 
spect to  third  persons.  The  title  to  the  wa- 
ters of  a  state  always  remain  in  a  measure- 
able  sense  in  the  people.  An  appropriator 
may  acquire  title,  but  that  title  is  necessarily 
subject  to  many  conditions.  Suffolk  Gold 
Min.  &  Mill.  Co.  V.  Miguel  Consol.  Mhi.  & 
Mill.  Co.,  48  Pac.  828,  830,  9  Colo.  App.  407. 

APPROVAL 

An  act  which  passes  both  Houses  of  the 
Legislature,  and  which  contains  an  emergen- 
cy clause  providing  that  it  shall  take  effect 
"from  and  after  its  approval  by  the  Gov- 
ernor," but  which  the  Governor  never  ap- 
proves, but  vetoes,  and  is  then  passed  by 
both  Houses  of  the  Legislature  by  the  neces- 
sary majority,  takes  effect  and  is  in  force 
from  and  after  its  passage.  Biggs  v.  Mc- 
Bride,  21  Pac  878»  879,  17  Or.  640,  6  L.  B. 
A.  115. 

APPROVE. 

"Approve,"  as  used  in  a  dty  charter  re- 
quiring the  mayor  of  the  city  to  "approve'* 
the  vote,  resolution,  order,  etc.,  of  the  com- 
mon council  in  order  to  render  it  operative, 
means  that  such  approval  must  be  in  writing. 
New  York  &  N.  E.  R.*  Co.  v.  City  of  Wate^ 
bury,  10  Atl.  162.  163,  55  Conn.  19. 

A  board  of  directors  may  "approve"  a 
surety  on  a  bond  of  an  employ^  by  vote  or 
by  tacit  and  implied  assent.  The  assent  may 
be  more  difficult  to  prove  by  parol  evidence 
than  if  it  were  reduced  to  writing,  but  it  is 
not  a  sufficient  reason  for  declaring  the  as- 
sent inoperative.  The  approval  is  a  matter 
of  discretion,  and,  that  discretion  once  being 
exercised,  it  is  of  very  little  consequence 
whether  a  written  minute  of  the  vote  be 
made  or  not  All  that  the  bank  is  interested 
in  is  that  there  shall  be  an  approval,  and 
it  matters  not  whether  that  fact  is  establish- 
ed by  a  direct  record  or  by  acts  of  the  di- 
rectors which  recognize  its  prior  existence. 
Bank  of  United  States  y.  Dandridge^  25  U. 
S.  (12  Wheat.)  64,  83,  6  L.  Ed.  552. 

One  of  the  conditions  of  a  fire  policy  is- 
sued by  the  Ontario  &  Livingston  Mutual  In- 
surance Company  was  that,  in  case  the  as- 
sured should  make  any  other  Insurance  on 
the  same  property,  and  should  not  with  all 
reasonable  diligence  give  notice  thereof  to  the 
company,  and  have  the  same  indorsed  on 
the  policy,  or  otherwise  "acknowledged"  and 
••approved"  by  them  in  writing,  the  policy 
should  cease  and  be  of  no  further  effect 
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Within  a  few  months  afterwards  the  Insured 
effected  a  further  Insurance  In  another  com- 
pany on  the  property,  at  the  same  time  for- 
warding a  written  notice  of  the  fact  to  the 
secretary  of  the  Ontario  &  Livingston  Mu- 
tual Insurance  Company;  and  on  the  next 
day  the  insured  received  a  letter  from  the 
secretary  In  these  words:  "I  have  received 
your  notice  of  additional  Insurance."  Held, 
in  an  action  on  the  policy,  that  the  letter  im- 
ported both  an  acknowledgment  and  an  ap- 
proval in  writing,  within  the  meaning  of  the 
condition  as  to  further  Insurance,  and  that 
the  plaintiff  was  therefore  entitled  to  recover. 
Potter  T.  Ontario  &  L.  Mut  Ins.  Co.  (N.  Y.)  5 
Hill,  147,  149. 

Determliiatioii  mr  dlsoretioii  implied* 

••Approve"  means  "to  pronounce  good; 
think  or  judge  well  of;  admit  the  propriety 
or  excellence  of;  be  pleased  with;  commend"; 
and  as  used  in  Pol.  Code,  §  17,  providing  that 
all  contracts  made  by  the  state  furnishing 
board  must  be  "approved"  by  the  Governor 
or  State  Treasurer,  means  more  than  merely 
ministerial  approval.  They  must  exercise  Ju- 
dicial discretion.  State  v.  Smitli,  57  Pac.  449, 
451,  23  Mont  44. 

••Approved,"  as  used  In  Pol.  Code,  §  3456, 
providing  that  money  collected  upon  an  as- 
sessment for  the  reclamation  of  swamp  and 
overflowed  lands  shall  be  paid  into  the  coun- 
ty treasury  and  paid  out  for  the  work  of 
reclamation,  upon  the  warrants  of  the  trus- 
tees of  the  reclamation  district  "approved" 
by  the  board  of  supervisors  of  the  county, 
should  be  construed  to  mean  that  the  bouixl 
of  supervisors  should  have  a  discretion  in  the 
approval  of  such  warrant  and  not  that  they 
should  be  bound  to  Indorse  as  "approved" 
every  warrant  drawn  by  the  trustees  of  a 
district  "The  word  'approved*  does  not  ex 
vi  termini  necessarily  import  the  exercise 
of  discretion.  However,  when  an  approval 
of  a  distinct  otUcer  is  made  necessary  to 
validate  or  consummate  the  act  of  another, 
it  is  the  intention  of  the  Legislature  that  he 
should  be  vested  with  the  option  to  sanction 
ofhcially  or  disapprove  the  act  submitted  to 
him,  which  Involves  the  idea  of  discretion 
and  adjudication.  Yet  such  presumed  inten- 
tion is  not  conclusive,  and  If  it  clearly  ap- 
pears from  the  nature  of  the  act  or  from 
the  express  language  of  the  context  that  the 
word  'approved*  is  used  in  a  more  limited 
sense,  and  imposes  a  mere  ministerial  or 
clerical  duty,  the  court  will  so  hold."  Gosner 
V.  Colusa  County  Sup'rs,  58  Cal.  274,  275. 

As  used  in  Act  1798,  providing  that  the 
chancellor  should  "approve"  a  decree  of  the 
Drphans'  court  for  the  sale  of  the  lands  of 
a  ward,  "approve"  implies  a  revisory  pro- 
ceeding, as  the  term  is  only  appropriate  to 
such  an  act,  and  the  statute  clearly  contem- 
plates a  previous  decree  by  the  orphans' 
court  to  receive  the  approbation  of  th^  chan- 


cellor.   Thaw  T.  Ritchie  (D.  C.)  5  Mackay, 
200,  225. 

A  policy  of  insurance  providing  ttiat  ap- 
plications, if  "approved,"  shall  bear  date  on 
the  reception  of  the  application,  does  not  re- 
serve to  the  company  the  arbitrary  right  of 
setting  aside  at  their  pleasure  any  contract 
that  their  agents  may  make,  no  matter  how 
fair  it  may  be,  or  how  strictly  it  may  com- 
ply with  their  terms  of  Insurance  or  with 
their  dhrections  to  their  agents,  and  the 
phrase  refers  simply  to  their  right  to  defend 
themselves  against  fraud  and  mistake,  so  as 
not  to  bind  themselves  by  ratifying  the  con- 
tract by  the  issuing  of  the  policy.  Palm  v. 
Medina  County  Mut  Fire  Ins.  Co.,  20  Ohio, 
529,  53& 

"Approve,"  as  used  in  Laws,  §  5845,  pro- 
viding that  the  board  of  education  shall  levy 
tax  in  support  of  schools,  which  levy  shall  be 
"approved,"  etc.,  means  to  accept  as  good  or 
sufficient  for  the  purposes  intended,  and  does 
not  vest  any  discretion  with  the  city  council 
to  determine  whether  such  levy  is  proper. 
Board  of  Education  of  City  of  Kingfisher  v. 
City  of  Kingfisher,  48  Pac.  103,  105,  5  Okl.  82. 

A  provision  in  the  by-laws  of  an  insur- 
ance order,  requiring  that  all  proofs  of  death 
or  disability  benefits  shall  be  "approved"  by 
the  subordinate  council  to  which  the  claim 
belongs,  is  directory  as  to  the  mode  of  pre- 
paring proofs  for  those  who  are  to  act  upon 
the  claim,  and  does  not  give  the  subordinate 
council  the  right  to  reject  the  claim  itself. 
Albert  v.  Order  of  Chosen  Friends  (U.  S.)  34 
Fed.  721,  724. 

As  equitable  assignment  of  bill. 

To  "approve  a  bill"  is  one  thiug,  to  order 
it  to  be  paid  out  of  a  particular  fund  is  quite 
a  different  thing.  The  approving  of  a  claim 
does  not  make  it  operate  as  an  equitable  as- 
signment. Flaherty  v.  Atlantic  Lumber  Co.. 
44  Atl.  186,  190,  58  N.  J.  Eq.  407. 

APPROVE  OF. 

The  words  "approve  or*  and  "consent 
to"  do  not,  singly  or  combined,  express  the 
idea  of  contribution  to  or  procurement  of  a 
felonious  act  for  a  person  may  be  present 
and  heartily  approve  of  an  act  after  it  is 
done  without  being  at  all  willing  to  or  capa- 
ble of  aiding  or  advising  or  procuring  It  to  be 
done,  especially  if  It  be  felonious;  or  he  may 
consent  In  the  sense  of  offering  no  resistance 
to  the  commission  of  the  act  or  the  slightest 
contribution  to  it  of  his  own  will;  and  there- 
fore it  Is  erroneous  in  a  homicide  case  to  in- 
struct that  if  defendant  did  in  some  manifest 
manner  approve  of  or  consent  to  the  killing 
of  deceased  by  another,  he  would  be  guilty  of 
the  crime.  True  v.  Commonwealth,  14  S.  W. 
684,  685.  90  Ky.  651;  Omer  v.  Common- 
wealth, 25  a  W.  594,  596,  95  Ky.  353. 
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AVPBOVED. 

Written  beneath  an  account,  with  the 
signature  of  the  highway  supervisor  sub- 
scribed in  his  official  capacity,  the  word  "ap- 
prove" is  an  official  certification  of  the  ac- 
count, and  identifies  it  as  that  of  the  super- 
visor, and  is  equivalent  to  marking  it  "O. 
K."  or  "correct/*  which  is  usually  recognized 
aa  a  certification  in  ordinary  business  af- 
fairs.   State  T.  Gee,  42  Pac.  7,  9,  28  Or.  100. 

"Approved,"  as  Indorsed  on  an  official 
bond  by  the  Secretary  of  the  Interior,  merely 
imports  that  the  bond  is  deemed  a  sufficient 
security  to  be  accepted,  and  does  not  neces- 
sarily constitute  a  direction  that  the  bond 
was  to  be  accepted  in  lieu  of  an  existing 
bond,  and  that  the  existing  bond  was  to  be 
discharged.  United  States  y.  Haynes  (U.  S.) 
26  Fed.  Gas.  238,  239. 

"Approved"  is  a  proper  word  to  apply  to 
the  act  of  the  Governor  in  affixing  his  signa- 
ture to  an  act  of  the  Legislature.  Ghumasero 
v.  Potts,  2  Mont  242,  285. 

The  word  "approved,"  on  an  application 
for  the  incorporation  of  a  borough,  indorsed 
thereon  by  the  foreman  of  the  grand  Jury, 
with  his  signature  attached  thereto,  does  not 
show  the  necessary  action  of  the  grand  jury 
within  the  meaning  of  a  statute  providing 
for  the  submission  of  such  application  to  the 
grand  Jury,  and  directing,  if  a  majority  there- 
of shall  find  that  the  conditions  have  been 
complied  with,  and  shall  believe  it  expedient 
to  grant  the  prayer  of  the  application,  they 
shall  certify  the  same  to  the  court  In  re 
Incorporation  of  Summit  Borough,  7  AtL  219, 
220,  114  Pa.  362. 

APPROVED  BUX  or  PAPER. 

A  contract  for  the  sale  of  goods  requir- 
ing payment  by  an  "approved  bill"  means  a 
bill  to  which  there  was  no  reasonable  objec- 
tion, and  which  ought  to  be  approved.  To 
allow  the  seller  in  an  arbitrary  manner  to  re- 
pudiate the  bill  would  be  to  enable  him,  ac- 
cording to  his  interest  or  caprice,  to  annul  a 
contract  by  which  the  purchaser  was  abso- 
lutely bound.  Hodgson  r.  Davies,  2  Camp. 
530,  532. 

Where  an  auctioneer's  sale  was  for  "ap- 
proved indorsed  paper,"  such  phrase  meant 
paper  which  should  be  approved,  and  not 
such  as  might  be  in  fact  approved  by  the  sell- 
er.   Guier  V.  Page  (Pa.)  4  Serg.  &  B.  1. 

APPROVED  8ECURITT. 

Webster  gives  as  one  of  the  definitions  of 
"approve"  "to  make  or  show  to  be  worthy  of 
approbation  or  acceptance,"  and  it  has  such 
meaning  In  a  contract  providing  that  the 
purchaser  of  certain  goods  shall  give  a  note 
with  approved  security.  Sweeney  v,  Vaughn, 
29  S.  W.  903,  94  Tenn.  (10  Pickle)  434  (citing 


Hodgson  ▼.  Davies,  2  Gamp.  530;   Andla  t. 
Personett  9  N.  B.  101, 108  Ind.  202). 

"Approved  security,"  In  the  authority 
given  an  officer  to  sell  property  on  approved 
security,  means  any  security  satisfactory  to 
the  officers  having  the  power  to  approve  it 
Platter  v.  County  of  Elkhart,  2  N.  E.  544. 
556,  108  Ind.  360. 

The  "approved  security"  which  an  ex- 
ecutor must  take  when  he  sells  property  of 
the  estate  on  credit,  under  Code  Civ.  Proc  I 
2717,  is  national  and  state  bonds  and  mort- 
gages on  real  estate,  although  in  other  por- 
tions of  the  Code  It  means  a  bond  or  under- 
taking with  one  or  more  sureties.  In  re 
Woodbury,  35  N.  7.  Supp.  486^  488^  13  Misc. 
Rep.  474. 

APPROVEMENT. 

"Approvement ••  at  common  law,  was  a 
species  of  confession.  When  a  person  In- 
dicted of  treason  or  felony  was  arraigned  he 
might  confess  the  charge  before  plea,  plead 
an  appeal,  or  accuse  another  as  his  accom- 
plice  of  the  same  crime  in  order  to  obtain 
his  pardon.  Such  approvement  was  only  al- 
lowed in  capital  offenses,  and  was  equivalent 
to  Indictment  as  the  appellee  was  equally 
required  to  answer  to  the  charge;  and,  if 
proved  guilty,  the  Judgment  of  the  law  was 
against  him,  and  the  approver  so  called  was 
entitled  to  his  pardon;  on  the  other  hand, 
if  the  appellee  was  acquitted,  the  Judgment 
was  that  the  approver  should  be  condemned. 
Whiskey  Cases,  99  U.  S.  594,  599,  25  L.  Ed. 
309;  Gray  v.  People,  26  lU.  a6  Peck)  344^ 
346  (citing  4  Bl.  Comm.  267). 

"Approvement"  was  an  ancient  method 
by  which  a  felon  turned  state's  evidence. 
The  course  was  for  the  culprit  to  confess  the 
truth  of  the  charge  against  him,  and,  on  be- 
ing sworn,  to  reveal  all  the  treason  and 
felonies  within  his  knowledge,  and  to  enter 
before  a  coroner  his  appeal  against  all  his 
partners  In  crime  who  were  within  the  realuL 
The  criminal  thus  confessing  was  called  an 
"approver,"  or,  in  Latin,  "probator,"  and  the 
person  Implicated  was  styled  the  "appellee." 
By  this  confession  and  appeal  the  approver 
put  it  in  the  discretion  of  the  court  either 
to  give  Judgment  and  award  the  execution 
against  him,  or  to  respite  him  until  a  convic- 
tion of  his  partners  in  guilt;  and  If  it  was 
deemed  advisable  to  admit  him  as  an  ap- 
prover, and  then  if,  upon  being  sworn,  he 
made  a  full  and  true  disclosure,  and  also 
convicted  the  appellee,  either  by  his  oath  or 
on  wager  of  battle,  the  Eling,  ex  merito  jua- 
titiae,  pardoned  him  as  for  life.  This  prac- 
tice, with  its  conditions  that  the  appellee 
could  claim  a  trial  by  battie  and  that  grace 
to  the  approver  should  be  abandoned  on  his 
conviction  of  his  associate  in  crime,  was 
plainly  at  variance  with  modem  sentiments 
and  habits,  and  for  that  reason  the  practice 
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passed  oat  of  use;  but  as  the  purpose  It  serv- 
ed was  of  value  to  judicial  administratloD, 
it  was  Inevitable,  in  the  ordinary  develop- 
ment of  the  laW|  tiiat  some  equivalent  should 
take  Its  place,  which  equivalent  was  the 
modem  practice  of  an  implied  pledge  that 
the  court  would  recommend  the  criminal  who 
made  the  confession,  and  was  accepted  as  a 
witness,  to  the  royal  clemency.  But  such  an 
implied  pledge  Is  not  a  legal  right,  but  a 
ground  for  an  equitable  claim  only,  so  that 
under  no  circumstances  can  it  supply  matter 
of  a  plea  in  bar,  or  otherwise  constitute  a 
basis  of  a  defense.  State  v.  Graham,  41  N. 
J.  Law  (12  Vroom)  15, 16,  82  Am.  Rep.  174. 

AFPROVEB* 

An  "approver"  is  one  who  confesses  him- 
self guilty  of  a  felony,  and  accuses  others  of 
the  same  crime  to  save  himself  from  punish- 
ment  Myers  v.  People,  26  111.  (16  Peck)  178, 
176;  Gray  v.  People,  Id.  844,  346  (citing  4 
Bl.  Ck>mm.  267);  Bex  v.  Budd,  1  Cowp.  331, 
834. 

Where  a  culprit  indicted  for  treason  or 
felony  confessed  the  truth  of  the  charge,  and, 
upon  being  sworn,  revealed  all  the  treasons 
and  felonies  within  his  knowledge,  and  en- 
tered before  a  coroner  his  appeal  against  all 
his  partners  in  crime  who  were  within  the 
realm,  the  criminal  thus  confessing  was  call- 
ed the  "approver,"  or,  in  Latin,  ••probator," 
and  the  person  implicated  was  styled  the  "ap- 
pellee," and,  where  he  made  a  full  and  true 
disclosure  and  convicted  the  appellee,  the 
king  pardoned  him  as  to  his  life.  State  v. 
Graham,  41  N.  J.  Law  (12  Vroom)  15,  16,  82 
Am.  Bep.'174. 

APPROXIMATE-APPROXIMATELY. 

"Approximate,"  as  used  in  an  instruction 
relating  to  an  Implied  power  of  an  agent  that 
the  creation  of  the  agency  carries  with  it  the 
power  to  do  all  those  things  which  are  neces- 
sary, proper,  and  usual  to  be  done  in  order 
to  effectuate  the  purpose  of  the  agency,  and 
"embraces  all  the  approximate  means  neces- 
sary to  accomplish  the  desired  ends,"  tended 
to  restrict  the  use  of  such  words,  and  its  use, 
instead  of  the  more  suitable  word  "appropri- 
ate," did  not  render  the  instruction  errone- 
ous. Rlverview  Land  Ck>.  v.  Dance,  85  S.  E. 
720,  721,  98  Va.  239. 

The  word  "approximately"  simply  means 
"nearly"  or  "closely";  so  that  In  an  action 
for  damages  for  trespassing  stock,  where 
plaintiff  had  been  prevented  from  completing 
the  partition  fence,  an  instruction  that  if  the 
defendants  prevented  plaintiff  from  building 
the  fence  on  the  line,  or  approximately  so, 
was  erroneous,  as  permitting  the  building  of 
the  fence  on  defendants'  land.  Oliver  v. 
Hutchinson,  69  Pac.  189,  140,  41  Or.  443. 


The  words  "approximately"  and  "prox- 
imately" are  not  synonymous,  but  closely  al- 
lied in  meaning.  The  use  of  the  former  in 
an  instruction  that  one  who  is  injured  by  the 
negligence  of  another  cannot  recover  dam- 
ages therefor  if  the  injured  party  by  his  own 
negligence  or  willful  wrong  "approximately" 
contributed  to  the  injury,  so  that  it  would 
not  have  happened  but  for  his  own  fault, 
could  not  have  misled  the  Jury.  Pledger  v. 
Chicago,  B.  &  Q.  B.  Ck>.  (Neb.)  95  N.  W. 
1057,  1060. 

APPROZIMATB  OA17B& 

See  "Proximate  Cause." 

APPURTENANCE-APPURTENANT. 

Bee  "Common  Appurtenant" 

An  appurtenance  is  a  thing  belonging  to 
another  thing  as  principal,  and  which  passes 
as  incident  to  the  principal  thing.  Meek  v. 
Breckenridge,  29  Ohio  St.  642,  648;  New 
York  Cent  B.  Ck>.  v.  Buffalo  &  N.  Y.  &  B. 
B.  Co.  (N.  Y.)  49  Barb.  501,  504;  Ogden  v. 
Jennings  (N.  Y.)  66  Barb.  301,  807;  Invest- 
ment Co.  of  Philadelphia  v.  Ohio  &  N.  W. 
By.  Co.  (U.  S.)  41  Fed.  878,  380;  Scheel  v. 
Alhambra  Min.  Co.  (U.  S.)  79  Fed.  821,  823; 
Harris  v.  Elliott,  35  U.  S.  (10  Pet.)  25,  54, 
9  L.  Ed.  333;  Humphreys  v.  McKissock,  11 
Sup.  Ct  779,  781,  140  U.  S.  304,  35  L.  Ed. 
473;  Farmers'  Loan  &  Trust  (3o.  v.  Commer- 
cial Bank,  11  Wis.  207,  210;  Scheldt  v.  Belz, 
4  111.  App.  (4  Bradw.)  431,  437;  Biddle  v.  Lit- 
tlefield,  53  N.  H.  503,  508,  16  Am.  Bep.  888; 
Butherford  v.  Wabash  B.  (^.,  48  S.  W.  921, 
924,  147  Mo.  441;  Ottumwa  Woolen  Mill  Co. 
V.  Hawley,  44  Iowa,  57,  60,  24  Am.  Rep.  719; 
Newport  Illuminating  Co.  v.  Assessors  of 
Taxes  of  Newport,  36  Atl.  426,  429,  19  R.  I. 
632,  36  L.  B.  A.  266;  Badger  Lumber  Co.  v. 
Marion  Water  Supply,  Electric  Light  & 
Power  Co.,  48  Kan.  182,  184,  29  Pac.  476,  15 
L.  B.  A.  652,  30  Am.  St  Bep.  301;  Johnson  v. 
Nasworthy  (Tex.)  16  S.  W.  758,  759,  4  Will- 
son,  Civ.  Cas.  Ct  App.  $  107;  City  of  Lincoln 
V.  Lincoln  St  By.  Co.  (Neb.)  98  N.  W.  766, 
772. 

An  "appurtenance"  is  that  which  belongs 
to  another  thing,  but  which  has  not  belonged 
to  It  Immemorlally.  Empire  Land  &  Coal 
Co.  V.  County  Treasurer,  28  Pac.  482,  484,  1 
Colo.  App.  205;  Farmer  v.  Ukiah  Water  Co., 
56  Cal.  11,  14;  New  Ipswich  W.  L.  Factory 
V.  Batchelder,  8  N.  H.  190,  192,  14  Am.  Dec 
346. 

An  appurtenance  Is  something  attached 
to  the  realty.  Brush  Electric  Co.  v.  Warwick 
Electric  Mfg.  Co.,  6  Ohio  Dec.  475,  478. 

Webster  gives  as  the  first  meaning  of  "ap- 
purtenance" "that  which  belongs  to  some- 
thing else;  an  adjunct;  an  appendage;  as 
small  buildings  are  the  appurtenances  of  a 
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mansion/*    Carpenter  y.   Leonard,  6   Minn. 
155,  1G8  (Gil.  119,  132). 

The  word  "appurtenance,"  as  used  in 
section  1,  c  54,  Ck>mp.  St,  whicli  provides  for 
a  lien  on  any  house,  mill,  manufactory,  or 
building  or  appurtenance,  means  appurte- 
nance to  the  land,  and  ngt  to  some  structure. 
H.  F.  Cady  Lumber  Co.  v.  Greater  America 
Exposition  Co.  (Neb.)  93  N.  W.  961,  962. 

Annexed  diatinKiila]ied« 

The  word  "appurtenant"  signifies  belong- 
ing to  or  pertaining  to  as  of  right  It  is  a 
word  of  broader  signification  than  "annexed,** 
which  is  defined  by  lexicographers  to  mean 
"Joined  at  the  end,"  "connected  with,"  "af- 
fixed." Dauphin  County  Treasurer  y.  St 
Stephen's  Church  (Pa.)  3  Phila.  189,  190. 

"Appurtenant**  denotes  annexed  or  be- 
longing to.  Empire  Land  &  CeLual  Co.  y. 
County  Treasurer;  28  Pac.  482,  484,  1  Cola 
App.  205. 

Appendant  distingnialied* 

"Appendants**  are  by  prescription,  as 
distinguished  from  "appurtenances,**  which 
are  by  grant,  or  which  may  arise  from  use. 
Jackson  y.  Striker  (N.  Y.)  1  Johns.  Cas.  284, 
291. 

"Appurtenant**  agrees  with  the  term  "ap- 
pendant** In  nature  and  quality  of  Its  proper- 
ties, but  differs  in  that  the  commencement  of 
the  former  is  known,  while  the  latter  has 
belonged  to  the  thing  more  worthy  beyond 
the  memory  of  man.  Leonard  y.  White,  7 
Mass.  6,  8,  6  Am.  Dec.  19. 

In  groM  diatinKiilBhed« 

"Whether  an  easement  in  a  glyen  case 
is  appurtenant  or  in  gross,  is  to  be  determin- 
ed mainly  by  the  nature  of  the  right  and 
the  intention  of  the  parties  creating  it  If 
it  be  in  its  nature  an  appropriate  and  usual 
adjunct  of  the  laud  conveyed,  haying  in 
yiew  the  intention  of  the  grantee  as  to  its 
use,  and  there  being  nothing  to  show  that 
the  parties  intended  it  to  be  a  mere  personal 
right  It  should  be  held  to  be  an  easement 
appurtenant  to  the  land,  and  not  an  ease- 
ment in  gross,  the  rule  for  the  construction 
of  such  grants  being  more  favorable  to  the 
former  than  to  the  latter  class.  Though  an 
easement  like  a  right  of  way,  may  be  creat- 
ed by  'grant  in  gross,*  as  it  is  called,  or  at- 
tached to  the  person  of  the  grantee,  this  is 
never  presumed  when  it  can  fairly  be  con- 
strued to  be  appurtenant  to  some  other  es- 
tate, and,  if  it  is  in  gross,  it  cannot  ex- 
tend beyond  the  life  of  the  grantee,  nor 
can  it  be  granted  over,  being  attached  to 
the  person  of  the  grantee  alone.  The  great- 
er weight  of  authority  supports  the  doctrine 
that  easements  In  gross,  properly  so  called, 
are  not  assignable  or  Inheritable.  If,  how- 
eyer,  a  right  to  take  soil,  gravel,  water  from 
a  spring,  and  the  like  from  another's  land 


may  properly  be  denominated  an  easement 
then  it  is  proper  to  say  that  an  easement 
in  gross — for  such  it  might  doubtless  be  con- 
stituted— ^might  be  both  assignable  and  in- 
heritable, for  the  rights  enumerated  are  so 
far  of  the  character  of  an  estate  or  interest 
in  the  land  itself  that  if  granted  to  one  in 
gross  it  is  treated  as  an  estate,  and  may 
therefore  be  one  for  life  or  of  inheritance." 
Cadwalader  v.  Bailey.  23  Ati.  20,  21,  17  B.  L 
495,  14  L.  R.  A.  300. 

A  grant  in  gross  is  never  presumed  when 
it  can  be  clearly  construed  as  appurtenant  to 
some  other  estate.  In  order  to  declare  a 
grant  in  gross  appurtenant,  there  must  be 
two  distinct  tenements— \pie  dominant  to 
which  the  right  belongs;  and  the  servient, 
on  which  the  burden  or  obligation  rests. 
Winston  v.  Johnson,  45  N.  W.  953,  959,  42 
Minn.  398. 

An  easement  Is  appurtenant  and  not  in 
gross,  when  it  appears  that  it  was  granted  for 
the  benefit  of  the  grantee*8  land.  A  right  of 
way  is  appurtenant  to  the  land  of  the  gran- 
tee if  so  in  fact  although  not  declared  to  be 
so  in  the  deed.  If  the  way  leads  to  the 
grantee*s  land,  and  Is  useless  except  for  use 
in  connection  with  It,  and  after  the  grant  was 
used  solely  for  access  to  such  land,  it  is 
appurtenant  to  it  Thus,  where  a  right  of 
way  was  granted  by  the  owner  of  land  on  a 
highway  to  an  adjoining  owner  who  had  no 
means  of  access  to  the  highway,  such  right 
of  way  was  an  easement  appurtenant  to  the 
adjoining  owner*s  land,  and  not  in  gross. 
Lidgerding  v.  Zignego,  80  N.  W.  300,  361,  77 
Mhm.   421,   77  Am.   St   Rep.  677. 

Propriety  of  relation  implied* 

The  word  "appurtenances**  has  a  tech- 
nical signification,  when  strictly  employed 
in  leases,  for  the  purpose  of  including  any 
easements  or  servitudes  used  or  enjoyed  with 
the  demised  premises.  When  the  term  is 
thus  used  in  order  to  constitute  an  appurte- 
nance, there  must  exist  a  propriety  of  rela- 
tion between  the  principal  or  dominant  sub- 
ject  and  the  necessary  or  adjunct,  which  is 
to  be  ascertained  by  considering  whetho- 
they  so  agree  in  nature  and  quality  as  to 
be  capable  of  union  without  incongruity. 
Riddle  y.  Littleton,  53  N.  H.  503,  508,  16  Am. 
Rep.  388;  Newport  Illuminating  Co.  y.  New- 
port Tax  Assessors,  36  AtL  426,  429,  19  R.  I. 
632,  36  L.  R.  A.  266. 

Tking  incident  implied. 

"Appurtenances,**  as  used  in  a  will  grant- 
ing a  tract  on  which  testator  llyed  to  his  son, 
together  with  all  the  "appurtenances,**  conld 
haye  no  greater  meaning  than  to  comprehend 
things  in  the  nature  of  things  incident  to 
the  tract    Helme  y.  Guy,  6  N.  C.  341,  342. 

Tiling  neeeasary  implied* 

The  word  "appurtenant"  will  only  carry 
with  it  easements  and  servitudes  used  and 
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enjoyed  with  the  lands  for  whose  benefit  they 
were  created,  and  even  an  easement  will  not 
pass  unless  It  Is  necessary  to  the  enjoyment 
of  the  thing  granted.  Humphreys  v.  Mc- 
Kissock,  11  Sup.  Ct  779,  781,  140  U.  S.  804, 

85  L.  Ed.  478;  Ogden  t.  Jennings,  62  N.  Y. 
526,  530  (cited  and  approved  In  Griffiths  t. 
Morrison,  12  N.  E.  580,  582,  106  N.  Y.  165); 
Newport  IHuminatlng  Ck>.  v.  Assessors  of 
Taxes  of  Newport,  36  Atl.  426.  429,  19  R.  I. 
682,  86  L.  R.  A.  266;  Whyte  v.  Builders* 
League  of  New  York,  52  N.  Y.  Supp.  65,  67,  23 
Misc.  Rep.  385  (citing  Griffiths  v.  Morrison, 
106  N.  Y.  165,  12  N.  E.  580);  In  re  MetropoU- 
tan  Elevated  Ry.  Co..  2  N.  Y.  Supp.  278,  282; 
Cleary  v.  Skifflch,  65  Pac.  59,  63,  28  Colo. 
362,  89  Am.  St  Rep.  207;  Fond  du  Lac  Wa- 
ter Co.  V.  City  of  Fond  du  Lac,  52  N.  W.  439, 
442.  82  Wis.  322,  16  L.  R.  A.  581. 

"Appurtenance,"  as  used  in  a  lease  of  a 
hotel  and  appurtenances,  means  such  things 
as  are  actually  and  directly  necessary  to  the 
enjoyment  of  the  property;  and  hence  a 
kettle  situated  on  a  lot,  not  Included  In  the 
lease  of  the  hotel,  and  not  Indispensable  to  Its 
enjoyment,  although  a  convenience  to  such 
property  and  used  by  the  lessor  In  connec- 
tion therewith.  Is  not  an  appurtenance.  Bar- 
rett y.  Bell,  82  Mo.  110,  114,  52  Am.  Rep. 
361. 

It  is  an  established  rule  of  conveyancing 
that  the  word  "appurtenance"  In  the  haben- 
dum of  a  deed  will  not  be  construed  to  con- 
vey anything  except  what  was  legally  appur- 
tenant to  the  land  In  the  hands  of  the  gran- 
tor, and  therefore  will  not  be  extended  so  as 
to  convey  an  easement  of  the  land  to  another, 
which,  by  reason  of  not  having  ripened  Into 
a  legal  right,  has  not  become  legally  attached 
to  the  premises  conveyed,  and  unless  accom- 
panied by  proper  words  describing  It  and 
showing  the  intention  of  the  grantor  to  pass 
it.  But  when  an  easement,  though  not  orig- 
inally belonging  to  an  estate,  has  become  ap- 
purtenant to  it,  either  by  grant  or  prescrip- 
tion, a  conveyance  of  that  estate  will  carry 
with  it  such  easement,  whether  mentioned  in 
the  deed  or  not,  although  It  may  not  be  neces- 
sary to  the  enjoyment  of  the  estate  by  the 
grantee.    Cole  y.  Bradbury,  29  Atl.  1097,  1098, 

86  Me.  880. 

"Appurtenant"  denotes  annexed  or  be- 
longing to,  but  In  law  It  denotes  annexation 
which  Is  of  convenience  merely,  and  not  of 
necessity,  and  which  may  have  its  origin  at 
any  time,  in  both  of  which  respects  it  is  dis- 
tinguished trom  "appendant."  Farmer  y. 
Uklah  Water  Co.,  56  Cai.  11,  14. 

"Appurtenances,**  as  used  in  Gen.  St 
1878,  a  90,  §  1,  giving  a  lien  for  constructing, 
altering  or  repairing  houses,  buildings,  or  "ap- 
purtenances." means  structures  which  are 
necessary  for  the  use  and  enjoyment  of  an- 
other building  in  the  manner  in  which  they 
are  used,  and  does  not  include  property  used 
in  a  different  branch  of  the  same  business 


which  may  be  carried  on  separately.    Mc- 
Donald y.  Minneapolis  Lumber  Co.,  9  N.  W. 

765,  766,  28  Minn.  262. 

An  "appurtenance"  is  that  only  which  is 
incidental  or  indispensable  to  the  proper  use 
of  the  premises  demised,  and  a  mere  conven- 
ience does  not  create  an  appurtenance.  A  res- 
taurant conducted  by  the  lessor  of  an  apart- 
ment in  the  same  building  is  not  such  an  in- 
cidental and  indispensable  appurtenance  to 
the  leased  premises  that  its  mismanagement 
or  removal  would  constitute  an  Infraction 
of  the  lease,  the  instrument  itself  being  silent 
in  regard  thereto.  Gale  v.  Heckman,  88 
N.  Y.  Supp.  85,  86,  16  Misc.  Rep.  876. 

Thins  of  inferior  nature  implied* 

An  "appurienance"  is  a  thing  used  with 
and  related  or  dependent  upon  another  thing 
more  worthy,  and  agreeing  in  its  nature  and 
qnality  with  the  thing  whereunto  it  is  ap- 
pendant or  appurtenant.  Jarvis  v.  Seele  Mill- 
ing Co.,  50  N.  E.  1044,  1045,  178  111.  192,  64 
Am.  St.  Rep.  107;  Book  v.  West,  69  Pac. 
630,  632,  29  Wash.  70;  Riddle  v.  Littlefleld, 
53  N.  H.  503,  508,  16  Am.  Rep.  388;  Snoddy 
v.  Bolen,  24  S.  W.  142,  144,  122  Mo.  479;  Wlt- 
te  V.  Qulnn,  88  Mo.  App.  681,  692  (citing  8 
Kent,  Comm.  626);  Rutherford  y.  Wabash 
R.  Co.,  48  S.  W.  921,  924,  147  Mo.  441;  New- 
port Illuminating  Co.  v.  Assessors  of  Taxes 
of  Newport,  36  Atl.  426,  429,  19  R.  I.  632,  86 
L.  R.  A.  266;  Leonard  v.  White,  7  Mass.  6,  8, 
5  Am.  Dec.  19;  Lucas  y.  Bishop,  83  Tenn.  (15 
Lea)  165,  167,  54  Am.  Rep.  440;  Woodhull  y. 
Rosenthal,  61  N.  Y.  882,  890. 

An  appivtenance  "is  something  belong- 
ing to,  or  pertaining  to,  something  else  which 
is  its  principal,  and  is  not  a  part  of  the  prin- 
cipal thing.  A  thing  appurtenant  must  be  of 
an  Inferior  nature  to  the  thing  to  which  it  is 
appurtenant"    Ballew  v.  State,  9  S.  W.  765, 

766,  26  Tex.  App.  483;    Bloom  y.  West,  82 
Pac.  846,  848,  3  Colo.  App.  212. 

''A  mere  easement  may  without  express 
words  pass  as  an  incident  to  the  principal  ob- 
ject of  the  grant,  but  property  of  the  same 
rank  or  kind  as  that  conveyed  in  terms  can- 
not be  said  to  be  an  Incident  to  the  principal 
object  of  the  grant"  Investment  Co.  of  Phil- 
adelphia y.  Ohio  &  N.  W.  R.  Co.  (U.  S.)  41 
Fed.  378,  380. 

The  term  "appurtenant"  involves  the 
Idea  of  dependence,  and  includes  easements 
and  servitudes  used  and  enjoyed  with  the 
lands  for  whose  benefit  they  were  created. 
Humphreys  v.  McKlssock,  11  Sup.  Ct  779, 
781,  140  U.  S.  304,  85  L.  Ed.  473. 

Unity  of  title  impUed« 

That  which  is  claimed  to  be  an  "appur- 
tenance" must  not  only  be  appendant  in  util- 
ity and  fitness  for  use  to  the  principal  or 
dominant  estate,  but  there  must  be  a  unity  of 
title  or  right  in  the  same  person  to  both 
!the  superior  estate  and  the  appurtenauoes 
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claimed.  The  fact  that  the  use  of  that  which 
la  claimed  as  an  "appurtenance"  Is  highly 
convenient  or  seemingly  Indispensable  to  the 
enjoyment  of  the  premises  conyeyed,  added 
to  the  further  fact  that  the  same  was  actual- 
ly enjoyed  by  the  grantor  at  the  time  of  the 
conveyance,  does  not  constitute  a  projection 
of  the  eaves  of  a  building  over  the  lands  ad- 
joining an  "appurtenance,"  as  the  right  to 
maintain  and  use  it  did  not  belong  to  him 
when  the  conveyance  was  made;  the  owner- 
ship of  such  right  Is  Indispensable.  Meek  r. 
Breckenridge.  29  Ohio  St.  642,  648. 

To  bridge. 

"Appurtenances,"  as  used  in  a  deed  of 
trust  by  a  bridge  company,  describing  the 
property  conveyed  as  the  "bridge  named,  and 
also  all  and  singular  such  pieces  or  parcels  of 
land  occupied  by  the  railway  track,  culverts, 
approaches,  trestles,  and  other  structures 
thereon  of  said  bridge  company,  together 
with  the  tenements,  hereditaments,  and  'aiH 
purtenances'  to  several  lots,  strips,  pieces, 
and  parcels  of  land  belonging  or  of  right  ap* 
pertaining  thereto,"  does  not  pass  such  lots, 
the  company  owning  them  In  fee.  "One  piece 
of  land  held  in  fee  or  lesser  title  cannot  be 
appurtenant  to  another  piece  of  land."  Lord 
Coke,  in  his  Commentaries  on  Littleton,  p. 
121,  §  184,  says:  "A  thing  corporeal  cannot 
be  appended  to  a  thing  corporeal,  nor  a  thing 
Incorporeal  to  a  thing  incorporeal,  but  things 
Incorporeal  which  lie  in  grant  may  be  append- 
ed to  things  corporeal.  Nothing  can  be  prop- 
erly appended  or  appurtenant  to  anything  un- 
less the  principal  or  superior  thing  be  of  per- 
petual subsistence  and  continuous.  Land 
cannot,  therefore,  be  appurtenant  to  other 
land,  but  an  incorporeal  hereditament  may. 
So  of  an  easement  which  is  appurtenant."  It 
follows  that  the  lots  described  In  the  deed  did 
not  and  could  not  pass  as  "appurtenances" 
to  the  conveyance  of  the  bridge,  its  approach- 
es, tracks,  culverts,  and  connections  with 
other  rights,  etc  St  Louis  Bridge  Ca  t. 
Curtis,  103  111.  410,  418. 

To  Iraildlngrs. 

"Appurtenances."  as  used  in  the  mechan- 
ic's lien  law,  giving  a  lien  for  constructing, 
altering,  or  repairing  houses,  buildings,  or 
"appurtenances,"  means  such  structures  as 
are  necessary  to  the  use  and  enjoyment  of 
the  premises,  and  includes  buildings  on  the 
opposite  side  of  the  street  from  the  main 
building,  and  designed  to  be  used  in  connec- 
tion therewith.  Carpenter  y.  Leonard,  5 
Minn.  155.  168  (GIL  119,  132). 

Where  a  group  of  buildings  on  one's 
land,  constituting  his  coal-mlDing  plant,  ex- 
tended over  the  right  of  way  of  a  railroad 
company  by  means  of  sheds  and  a  chute  over 
them  located  on  the  right  of  way,  the  mining 
buildings  cannot  be  said  to  be  appurtenant 
to  them,  within  the  provision  of  a  lease  of  a 
right  of  way  agreeing  to  hold  a  railroad  com- 


pany harmless  from  damages  by  fire  to  any 
building  on  the  leased  premises  or  their  ap- 
purtenances. Rutherford  v.  Wabash  R.  Co, 
^  S.  W.  921,  924,  147  Mo.  441. 

'^Appurtenant,"  as  used  in  a  policy  of  in- 
surance covering  "all  the  articles  constituting 
the  stock  of  a  pork  house  and  all  articles 
contained  within  the  building  and  appmv 
tenant  thereto,"  coyers  all  within  those  build- 
ings, without  regard  to  the  particular  owner- 
ship of  each  or  any  article  which  was  at  the 
risk  of  the  insured.  Mtna,  Ins.  Ca  r.  Jack- 
son, 55  Ky.  (16  B.  Mon.)  242,  251. 

"Appurtenant,"  as  used  in  1  Rev.  Code, 
c.  147,  I  16»  declaring  that  the  owner  or  oc- 
cupier of  any  tavern  shall  be  deemed  to  be 
the  owner  or  occupier  of  every  bouse  and  oth- 
er place  'within  the  curtilage  of  the  principal 
house,  or  in  any  wise  "appurtenant  thereto 
or  at  any  time  held  therewith"  cannot  be  tak- 
en in  its  literal  sense,  but  must  be  construed 
to  mean  only  such  houses  as  are  used  in 
connection  with  the  principal  tavern  for  the 
convenience  or  accommodation  of  guests. 
Commonwealth  y.  Sanders  (Va.)  5  Leigh,  751, 
753. 

"Appurtenances,"  as  used  in  a  mortgage 
of  a  brewhouse  "with  the  appurtenances,** 
means  only  such  things  as  are  a  part  of  the 
realty  belonging  to  outhouses,  etc.,  and  does 
not  include  trade  fixtures  and  utensils  and 
things  which  are  not  fixtures.  Ex  parte  Quln- 
cy,  1  Atk.  477,  478. 

An  "appurtenance"  signifies  something 
belonging  to  another  thing  as  principal,  and 
which  passes  as  incident  to  the  principal 
thing.  In  accordance  with  this  definition, 
where  one  by  a  bill  of  sale  conveyed  "all  the 
fixtures  and  'appurtenances*  contained  in  a 
certain  daguerreian  room,*'  all  the  loose  mov- 
able articles  of  personal  property  in  the  da- 
guerreian room,  so  far  as  they  were  necessary 
to  the  business  carried  on  therein,  passed  to 
the  purchaser  under  the  term  "appurte- 
nances." Pickerell  y.  Carson,  8  Iowa  (8 
Clarke)  544,  551. 

A  tenant  in  an  ofllce  building  is  entitled 
to  have  access  through  the  door,  halls,  floors, 
and  elevators,  and  the  use  of  wash-basins 
and  closet  in  order  to  enjoy  the  rooms  he  oc- 
cupies, which  conveniences  are  in  the  nature 
of  "appurtenances."  The  word  "appurtenan- 
ces*' received  a  broad  and  liberal  meaning 
by  the  Court  of  Appeals  In  Doyle  y.  Lord,  64 
N.  Y.  432,  437,  21  Am.  Rep.  629,  where  the 
court  said:  "That  word  would  give  him 
whatever  was  attached  to  or  used  with  the 
premises  and  incident  thereto,  and  coDven- 
ient  or  essential  to  the  beneficial  use  or  en- 
joyment thereof.**  Hall  v.  Irvln,  79  N.  Y. 
Supp.  614,  617,  78  App.  Dlv.  107. 

"Appurtenance."  as  used  in  a  claim  for 
a  mechanic's  lien  for  a  debt  contracted  for 
work  and  labor  done  on  a  certain  house  by 
contract,  made  by  the  claimants  within  the 
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time  limited,  for  and  about  the  constrnctlon 
of  tbe  said  building  and  "appxurtenance"  may 
mean  a  yard,  an  alley,  a  cistern,  an  ice-bouse, 
a  smokehouse,  or  stable,  or  other  outhouse 
distinct  from  the  principal  building  mention- 
ed in  the  claim,  and  hence  the  claim  did  not 
sufficiently  specify  the  building  on  which  the 
work  was  done  so  as  to  exclude  work  done 
or  materials  supplied  for  anything  else.  Ap- 
peal of  Barclay,  13  Pa.  (1  Harris)  405,  496w 

Same— Heat. 

The  word  "appurtenances"  used  In  a 
lease  will  not  be  construed  to  include  the 
furnishing  of  steam  and  forced  air  to  the 
lessee.  Watkins  y.  Greene,  46  Atl.  '88»  22 
R.  I.  34. 

Same— Iiaad* 

"Appurtenances,"  as  used  in  a  deed  con- 
Teying  a  house  and  appurtenances,  means 
land,  and  passes  title  to  tbe  garden,  curtilage, 
and  close  adjoining  the  house.  Ammidown  t. 
Ball,  00  Mass.  (8  Allen)  203,  206. 

By  a  devise  of  a  house  cum  pertlnentiis 
only  the  garden  and  orchard  will  pass  with 
it;  but,  by  a  devise  of  a  house  with  the  land 
appertaining  thereto,  the  land  usually  occu- 
pied therewith  will  pass.  Hence,  where  one 
devised  land  to  his  cousin,  who  should  con- 
tinue to  live  at  his  house  and  be  at  the  charge 
of  keeping  the  house,  and  the  servants,  and 
coach  horses  which  the  testator  employed  in 
plowing  the  ground,  and  spend  the  corn  arls* 
ing  therefrom  in  the  house,  the  land  enjoyed 
with  the  house  was  held  to  pass  to  the  cousin. 
Blackborn  y.  Bdgley,  1  P.  Wms.  600,  603. 

If  a  man  makes  a  feoffment  of  a  house 
with  the  "appurtenances,"  nothing  passes  by 
the  words  'Vlth  the  appurtenances"  but  the 
garden,  curtilage,  and  close  adjoining  the 
house  and  on  which  the  house  is  built,  and  no 
other  land,  though  other  land  has  been  occu- 
pied with  the  house.  In  the  time  of  Henry 
VIII  it  was  usual  to  add  these  words,  "and  all 
lands,  tenements  and  hereditaments  apper- 
taining to  the  said  house,  and  being  occupied, 
let  or  set  with  the  same,"  and  by  these  words 
the  land  used  would  pass  with  the  house; 
but  Lord  Ck>ke  confirms  Lord  Hale,  and  says 
that,  by  the  grant  of  a  messuage  or  house, 
the  orchard,  garden,  and  curtilage  will  pass 
without  the  word  "appurtenances,"  and  an 
acre  or  more  may  pass  by  the  name  of  a 
house,  and  by  a  devise  of  a  messuage  only, 
without  the  words  "with  the  appurtenances." 
It  was  adjudged  that  the  curtilage  and  gar- 
den would  pass,  but  land  at  a  distance, 
though  used  and  occupied  by  the  testator 
with  the  house,  will  not  pass  by  such  words. 
Smith  y.  Martin,  2  Saund.  401,  notes. 

Same— Sidewalk* 

"Appurtenances,"  as  used  in  Laws  1844, 
e.  830,  S  1,  giving  a  mechanic's  lien  for  labor 
1  Wd8.  &  P.— 31 


or  materials  furnished  la  building,  altering, 
or  repairing  any  house  or  other  building,  or 
"appurtenances"  to  any  house  or  other  build- 
ing, "may  perhaps  include,  without  any  for- 
ced construction,  the  yard  and  sidewalk" 
connected  with  a  building  in  the  process  of 
erection.  McDermott  v.  Palmer,  8  N.  T.  (4 
Seld.)  383,  387. 

"Appurtenances,"  as  used  in  a  New  York 
statute  giving  a  lien  upon  the  lot,  building, 
and  "appurtenances"  for  materials  used  for 
making  improvements  thereon,  include  a 
sidewalk  in  front  of  the  premises.  "The 
owner  of  a  lot  abutting  on  an  avenue  or  street 
has  not  only  an  interest  therein  in  common 
with  the  public  at  large,  but  also  a  special 
and  peculiar  interest,  and  we  think  it  may 
be  fairly  held  that  a  sidewalk  in  front  of  a 
building  is  an  appurtenance  thereto  within 
the  meaning  of  the  lien  law."  Kenney  v. 
Apgar,  03  N.  Y.  530,  540. 

Same— Water  pipes. 

"Appurtenants"  are  not  necessarily  of 
an  incorporeal  nature,  but  things  corporeal 
may  be  appurtenant  If  one  has  a  house 
and  land,  and  conveys  water  to  the  house 
by  pipes  through  the  land,  and  afterwards 
sells  the  house  with  the  appurtenances  to 
one,  and  the  land  to  another,  the  pipes  pass 
with  the  house,  because  they  are  necessary 
and  quasi  appendant  thereto.  Jackson  v. 
Striker  (N.  Y.)  1  Johns.  Gas.  284,  201. 

Same— WelL 

Under  Gen.  8t  i  3018,  authorizing  a  me- 
chanic's lien  for  materials  furnished  and 
services  rendered  in  the  construction  of  a 
building,  such  a  Hen  may  be  had  for  the  con- 
struction of  a  well  close  to  the  back  yard 
of  a  house  for  the  use  of  its  occupants,  al- 
though it  is  not  physically  connected  with 
the  house,  and  was  built  after  the  con- 
struction of  the  house  and  under  a  separate 
contract  In  discussing  the  meaning  of  the 
word  "appurtenances"  in  the  statute,  the 
court  says  that  the  word  was  plainly  meant 
to  cover  what  might  not  otherwise  have  been 
deemed  to  have  belonged  to  a  building,  and  is 
an  apt  term  to  describe  detached  structures 
built  as  adjuncts  to  a  building  to  further 
its  convenient  use  and  occupation.  Balch  v. 
Chaffee,  47  Atl.  327,  328,  73  Conn.  318»  84  Am. 
St  Bep.  155. 

Same— WindmilL 

"Appurtenances,"  within  Comp.  St  c.  64, 
§  353,  authorizing  the  filing  of  a  mechanlc*s 
lien  for  the  erection  of  any  building  or  appur- 
tenances, etc.,  include  any  erection  on  the 
property  appropriate  to  be  used  in  pursuance 
of  the  business  to  which  the  property  is  ap- 
plied, and  therefore  includes  the  erection  of 
a  windmill,  with  a  tank  and  pump,  etc.,  on  a 
farm.  Phelps  &  Bigelow  Wind-Mill  Co.  y. 
Shay,  48  N.  W.  806,  32  Neb.  10. 
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To  dredge. 

An  ''appurtenance^'  is  a  thing  used  with 
and  relating  to  or  dependent  on  another  thing 
more  worthy,  and  agreeing  in  its  nature  and 
quality  with  the  thing  whereunto  it  is  ap- 
pendant or  appurtenant;  a  thing  belonging  to 
another  thing  as  principal,  and  which  passes 
as  incident  to  the  principal  thing.  An  appur- 
tenant to  a  dredge  must  be  something  Inci- 
dent and  needful  in  the  work  of  dredging, 
and,  where  a  pump  had  nothing  to  do  with 
such  work,  it  did  not  pass  as  appurtenant  to 
the  dredge  in  a  conveyance  of  the  dredge 
and  its  appurtenances.  Gullman  v.  Sharp, 
30  N.  Y.  Supp.  1036,  1038,  81  Hun,  462. 

To  electric  light  plant. 

Electric  wires  and  poles  connected  with 
an  electric  light  plant  are  not  part  of  the 
realty,  or  "appurtenances"  thereon,  for  the 
purpose  of  taxation,  where  some  of  the  poles 
are  on  private  property,  and  some  were  pla- 
ced on  the  public  highway  under  an  ordi- 
nance which  was  subject  to  revocation. 
Newport  Illuminating  Co.  v.  Newport  Tax 
Assessors,  36  AU.  426,  429,  19  B.  I.  632,  36 
L.  B.  A.  266. 

To  ferry. 

"Appurtenances,**  as  used  in  the  return 
of  levy  by  a  sheriff,  declaring  that  he  had 
served  the  execution  on  defendant's  interest 
in  a  ferry  and  the  "appurtenances"  was  too 
general,  vague,  and  indefinite  to  comprehend 
within  its  meaning  any  personal  property  as 
the  subject  of  levy.  Munroe  t.  Thomas,  6 
Cal.  470,  471. 

To  gas  plant. 

The  word  "appurtenant"  has  no  inflexible 
meaning,  but  must  be  construed  in  connec- 
tion with  the  nature  and  subject  of  the  thing 
granted.  A  thing  is  appurtenant  to  some- 
thing else  only  when  it  stands  in  the  relation 
of  an  Incident  to  a  principal,  and  is  neces- 
sarily connected  in  the  use  and  enjoyment 
of  the  latter.  Where  parties  to  whom  a  valid 
franchise  is  granted  to  construct  and  operate 
a  plant  for  furnishing  gas  to  the  people  of 
the  city,  construct  such  plant,  including  pipes 
in  the  streets  and  all  necessary  appliances 
and  equipments  for  so  furnishing  gas,  and 
thereafter  contract  to  sell  such  plant  and  to 
procure  a  transfer  to  the  grantees  a  fran- 
chise authorizing  the  operation  thereof,  such 
contract  is  fully  complied  with  by  a  deed 
conveying  such  plant  with  all  the  rights, 
privileges,  and  "appurtenances"  thereunto  be- 
longing. Lawrence  v.  Hennessy,  65  S.  W.  717, 
719,  165  Mo.  659  (citing  Fitzpatrick  v.  Mik, 
24  Mo.  App.  435;  Missouri  Pac.  Ry.  Co.  v. 
Maffltt,  94  Mo.  56,  60,  6  S.  W.  600:  Wilson  v. 
Beckwlth,  22  S.  W.  639.  642,  117  Mo.  61; 
Humphreys  v.  McKlssock,  140  U.  S.  304,  11 
Sup.  Ct  779,  35  L.  Ed.  473). 


To  land. 

A  thing  Is  deemed  to  be  incidental  or 
"appurtenant**  to  land  when  it  is  by  right 
used  with  the  land  for  its  benefit,  as  in  the 
case  of  a  way  or  watercourse,  or  of  a  pas- 
sage for  light,  air,  or  heat  from  or  across  the 
land  of  another.  Civ.  Code  GaL  1903,  i  662; 
Civ.  Code  Mont  1895,  $  1078;  Mt  Carmel 
Fruit  Co.  V.  Webster,  73  Pac.  826,  828,  140 
Cal.  183. 

A  thing  is  deemed  to  be  incidental  or  ap- 
purtenant to  land  when  it  is  by  right  used 
with  the  land  for  its  benefit,  as  in  the  case 
of  a  way  or  watercourse,  or  of  a  passage 
for  light,  air,  or  heat  from  or  across  the  land 
of  another.  Sluice  boxes,  flumes,  hose,  pipes^ 
railway  tracks,  cars,  blacksmith  shops,  mills, 
and  all  other  machinery  or  tools  used  in 
working  or  developing  a  mine,  are  deemed  to 
be  affixed  to  the  mine.  Rev.  Codes  N.  D.  1899, 
§  3273;  Civ.  Code  S.  D.  1903,  i  189;  Rev.  St 
Okl.  1903,  i  4024. 

The  word  "appurtenances,**  aa  used  in 
the  chapter  relating  to  the  conveyances  of 
real  estate,  or  in  any  instrument  relating 
to  real  property,  shall,  unless  otherwise 
qualified,  mean  all  improvements,  and  ev- 
ery right,  of  whatever  character,  pertaining 
to  the  premises  described.  Rev.  St  OkL  1903, 
§887. 

Where  a  grantor  devises  real  estate  with 
Its  appurtenances,  the  word  "appurtenances** 
includes  all  that  is  afllxed,  incidental,  or  ap- 
purtenant to  the  land.  West  Coast  Lumber 
Co.  V.  Apfleld,  24  Pac.  993,  86  Cal.  335. 

"Appurtenances,**  as  used  with  reference 
to  conveyances  of  realty,  means  and  includes 
all  rights  to  and  interests  in  other  property 
necessary  for  the  full  and  free  enjoyment 
of  the  property  conveyed.  Jackson  v.  Tml- 
linger,  9  Or.  393,  398. 

"Appurtenances,**  as  used  in  a  convey- 
ance which,  after  describing  the  land  in- 
tended to  be  conveyed,  contained  a  clause, 
"with  all  the  buildings,  etc.,  and  appurte- 
nances,** was  sufficient  to  convey  any  appur- 
tenance already  existing,  but  not  to  create 
a  new  one.  Kenyon  y.  Nichols,  1  R.  L  411« 
413. 

Where  improvements  are  made  on  tide- 
lands  intended  to  be  used  separate  and  dis- 
tinct from  the  uplands,  such  Improvements 
will  not  pass  under  a  mortgage  of  lands  <ip- 
purtenant  to  the  uplands.  Book  v.  West,  60 
Pac.   630,  632,  29  Wash.  70. 

A  deed  conveying  land  and  its  appurte- 
nances conveys  only  such  things  In  the  nature 
of  fixtures  as  are  appurtenant  to  the  land  it- 
self. It  does  not  convey  the  personal  prop- 
erty or  effects  of  the  grantor,  although  they 
are  situated  upon  the  land  at  the  time  the 
conveyance  takes  effect    City  of  Lincoln  v. 
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Lincoln  St  By.  €k).  (Neb.)  83  N.  W.  76G, 
772, 

Same— Bvildisisa. 

An  appurtenance  is  something  which  is 
deemed  to  be  incidental  or  appurtenant  to 
land  when  it  is  by  right  used  with  the  land 
for  its  benefit,  as  in  the  case  of  a  way  or 
water  course,  or  of  a  passage  for  light,  air, 
or  heat  from  or  across  the  land  of  another; 
and  the  grant  of  a  piece  of  land  with  the 
appurtenances  will  carry  the  dwelling  house 
and  adjoining  buildings,  and  also  the  orchard, 
garden,  and  curtilage.  McShane  T.  Carter, 
22  Pac.  178,  179.  80  Cal.  810. 

Same— EaMineiiti. 

The  right  to  use  private  ways,  reasonably 
necessary  to  the  enjoyment  of  land,  is  an 
"appurtenance"  of  the  land.  United  States 
V.  Harris  (U.  S.)  26  Fed.  Cas.  186,  191. 

"Appurtenances,"  when  used  in  a  con- 
veyance of  a  specific  piece  of  land  carved 
out  of  a  larger  piece  owned  by  the  gran- 
tor, and  described  by  metes  and  bounds,  was 
not  BufiElcient  to  convey  an  easement  to  a 
right  of  way  through  the  premises  retain- 
ed by  the  grantor,  but  only  carried  what 
was  included  within  the  boundaries  convey- 
ed. Grant  v.  Chase,  17  Mass.  443,  447,  9 
Am.  Dec.  161. 

"Appurtenances,"  as  used  in  a  convey- 
ance of  a  lot  with  all  "appurtenances"  there- 
unto belonging.  Included  an  easement,  or  a 
right  of  that  nature,  to  have  a 'house  there- 
on rest  partly  on  an  adjoining  lot  Bram- 
ble v.  Kingsbury,  39  Ark.  131,  135. 

A  deed  to  realty  with  the  "appurte- 
nances" will  not  pass  an  easement  of  a  stair- 
way which  was  not  erected  when  the  con- 
veyance was  made  nor  referred  to  therein, 
but  the  grantor  only  conveys  by  deed  as  an 
"appurtenance"  whatever  he  has  the  power 
to  grant  which  is  practically  annexed  to  the 
granted  premises  at  the  time  of  the  grant, 
and  is  necessary  to  their  enjoyment  in  the 
condition  of  the  estate  at  the  time.  Peters 
V.  Worth,  64  S.  W.  490,  492,  164  Mo.  431 
(citing  Phllbrick  v.  Ewing.  97  Mass.  133; 
Whiting  V.  Gaylord,  66  Conn.,  loc.  cit  348, 
34  Atl.  85.  50  Am.  St.  Bep.  87;  Brace  v. 
Yale,  86  Mass.  [4  Allen]  393;  Decorah  Woolen 
Mill  Co.  V.  Greer,  49  Iowa,  loc.  cit  493; 
Spaulding  v.  Abbot,  55  N:  H.  423). 

Appurtenances  include  easements  and 
servitudes  used  and  enjoyed  with  the  lands 
for  the  benefit  of  which  they  were  created. 
Fond  du  Lac  Water  Co.  v.  City  of  Fond  du 
Lac.  52  N.  W.  439,  442,  82  Wis.  322,  16  L.  B. 
A.  581;  Cleary  v.  Sklffich,  65  Pac.  59,  63,  28 
Colo.  362. 

A  deed  conveying  a  described  parcel  of 
land  with  the  "appurtenances"  conveys  to  the 
grantee^  as  appurtenant  to  the  land,  the  right 
to  the  ftee  and  unobstructed  use  and  en- 


joyment of  an  alley  adjoining  the  property, 
which  the  grantor  had  laid  out  and  set  apart 
for  such  use,  and  the  fee  to  which  was  at  the 
time  of  the  conveyance  in  the  grantor.  Mur- 
phey  T.  Barker,  41  S.  B.  585,  115  Ga.  77. 

A  conveyance  of  land  carries  with  it  an 
easement  of  the  right  of  way  created  under 
the  agreement  between  plaintiff  and  his  gran- 
tor of  certain  roads,  and  that  the  parties 
shall  have  free  access  upon  it  and  use  there- 
of. Valentine  v.  Schreiber,  38  N.  T.  Supp. 
417,  422,  8  App.  Div.  235. 

"An  appurtenant  easement  is  an  incor- 
poreal right  which,  as  the  term  implies, 
is  attached  to  and  belongs  with  some  great- 
er or  superior  right;  something  annexed  to 
another  thing,  more  worthy,  and  which 
passes  as  an  incident  to  it.  It  is  a  species 
of  what  the  civil  law  calls  'servitude.*  It  is 
incapable  of  existence  separate  and  apart 
from  the  particular  lands  to  which  it  is  an- 
nexed, there  being  nothing  for  it  to  act 
upon.  It  is  essentia]  to  the  existence  of  an 
easement  of  this  kind  that  there  be  two  dis- 
tinct tenements — ^the  dominant,  to  which  the 
right  belongs,  and  the  servient,  upon  which 
the  obligation  rests."  Cadwalader  v.  Bailey, 
23  Atl.  20.  21,  17  B.  I.  495,  14  L.  B.  A.  300. 

Ways  are  said  to  be  appendant  or  appur- 
tenant when  they  are  incident  to  an  estate, 
one  terminus  being  on  the  land  of  the  party 
claiming.  Louisville  &  N.  B.  Co.  y.  Koelle, 
104  111.  455,  461. 

A  way  is  appurtenant  to  other  lauds 
when  it  is  created  for  the  convenience  of  their 
occupation,  without  respect  to  the  ownership 
or  number  of  occupants.  In  such  case  the 
right  of  way  passes  with  the  dominant  es- 
tate as  an  incident  thereto.  Shields  v.  Titus, 
22  N.  E.  717,  720,  46  Ohio  St  528. 

"Ways  are  appurtenant  when  they  are 
incident  to  an  estate,  one  terminus  being  on 
the  land  of  another,  inhere  in  the  land,  con- 
cern the  premises,  and  are  essentially  neces- 
sary to  their  enjoyment  They  are  in  the 
nature  of  covenants  running  with  the  land, 
must  respect  the  thing  granted,  and  concern 
the  land  or  estate  conveyed.  A  private  right 
or  easement  running  to  a  person's  farm  or 
residence  over  the  land  of  another,  which 
had  been  used  continuously  and  uninterrupt- 
edly, under  claim  of  right  to  and  as  the  own- 
ers of  such  right  of  way  and  easements  for 
35  years  by  him  and  those  under  whom  he 
claimed  as  owners  of  the  farm,  is  one  appur- 
tenant to  the  land,  and  would  pass  as  such 
with  a  conveyance  of  the  farm.  It  is  an  in- 
terest in  the  land  or  right  of  way."  Sanxay  v. 
Hunger,  42  Ind.  44.  48. 

Same— Easements  not  in  eziatenoe. 

"Appurtenance,"  as  used  in  a  deed  con- 
veying privileges  and  appurtenances,  would 
include  an  appurtenant  way  if  in  existence. 
Blakeman  v.  Blakeman,  39  Conn.  320,  325. 
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The  operation  of  the  word  "appurte- 
aances"  in  conveyances  is  uniformly  confined 
to  an  existing  right,  and  is  not  unders'tood  as 
creating  a  new  one.  Accordingly,  where  land 
was  sold  to  and  from  which  the  owner  had 
been  accustomed  to  pass  by  a  certain  path 
over  other  land  belonging  to  him,  no  right 
of  way  passed  under  the  word  "appurte- 
nances" occurring  in  the  deed,  for  until  the 
time  of  the  sale  It  was  impossible  for  any 
right  of  way  as  an  easement  to  exist  in  favor 
of  the  land  so  sold.  Stuyvesant  v.  Woodruff, 
21  N.  J.  Law  (1  Zab.)  133,  151,  S7  Am.  Dec. 
156. 

"Appurtenances/*  as  used  in  a  convey- 
ance of  certain  property,  together  with  all 
the  "privileges  and  appurtenances"  thereunto 
belonging,  was  not  sufficient  to  create  a  new 
easement,  though  they  might  be  sufficient  to 
pass  a  right  of  way  In  actual  existence,  and 
are  not  equivalent  to  the  words  "all  rights  of 
way  hereafter  used  or  heretofore  used." 
Gayetty  v.  Bethune,  14  Mass.  49,  63,  7  Am. 
Dec.  188. 

Same— Iiaad* 

"A  thing  corporeal  cannot  properly  be  ap- 
purtenant to  a  thing  corporeal,  nor  a  thing  in- 
corporeal to  a  thing  incorporeal."  New  York 
Cent  R.  Ck).  v.  Buffalo  &  N.  Y.  &  E.  R.  Co. 
(N.  Y.)  49  Barb.  501,  504;  Harris  v.  Elliott, 
35  U.  S.  (10  Pet)  25,  54.  9  L.  Ed.  333;  In  re 
Metropolitan  Elevated  Ry.  Co.,  2  N.  Y.  Supp. 
278,  282;  Investment  Co.  of  Philadelphia  v. 
Ohio  &  N.  W.  Ry.  Co.  (U.  S.)  41  Fed.  378,  380. 
According  to  this  rule,  land  cannot  be  ap- 
purtenant to  land.  New  York  Cent.  R.  Co. 
V.  Buffalo  &  N.  Y.  &  E.  R.  Co.  (N.  Y.)  49 
Barb.  501,  504;  Woodhull  v.  Rosenthal,  61 
N.  Y.  382,  390;  In  re  Metropolitan  Elevated 
Ry.  Co.,  2  N.  Y.  Supp.  278,  282;  Harris  v. 
Elliott  35  U.  S.  (10  Pet.)  25,  54,  9  L.  Ed.  333; 
Humphreys  t.  McKlssock,  11  Sup.  Ct  779, 
781,  140  U.  S.  304,  35  L.  Ed.  473;  Griffiths 
V.  Morrison,  36  Hun,  337,  338;  Investment 
Co.  of  Philadelphia  v.  Ohio  &  N.  W.  Ry.  Co. 
(U.  8.)  41  Fed.  378,  380;  Wilson  v.  Beck  with, 
117  Mo.  61,  74,  22  S.  W.  639.  "It  is,  however, 
doubtless  true  that  the  word  is  frequently 
used  in  a  more  enlarged  and  comprehensive 
sense,  and  when  it  can  be  gathered  from  all 
the  attendant  circumstances  that  it  was  so 
understood  and  used  by  the  parties,  a  cor- 
responding effect  should  be  given  to  It  In  the 
Interpretation  of  a  contract"  Frey  t.  Dra- 
hos,  6  Neb.  1, 10,  29  Am.  Rep.  353. 

Ob  a  strict  and  technical  definition  of 
the  word  "appurtenant"  there  is  room  for 
contention  whether  one  tract  of  land  could 
be  appurtenant  to  another  tract  or  the  fam- 
ily homestead  thereon,  when  the  tracts  are 
owned  by  different  persons,  but  under  Const 
1868.  art  2,  §  32,  defining  the  family  home- 
stead as  consisting  of  the  dwelling  house, 
outbuildings,  and  land  appurtenant  it  cannot 
be  said,  as  a  matter  of  law,  that  a  30-acre 
tract  belonging  to  the  head  of  the  family 


could  not  be  appurtenant  to  the  family  home- 
stead, even  though  the  dwelling  house  might 
be  situated  on  an  adjoining  tract  belonging 
to  the  wife  of  the  head  of  the  family.  Mc- 
Clenaghan  y.  McEachem,  26  S.  E.  296^  297, 
47  S.  O.  446. 

The  word  "appurtenant"  necessarily  In- 
volves the  Idea  that  the  owner  of  a  dominant 
tenement  has  some  legal  right  in  the  prem- 
ises appurtenant  to  it  so  that  a  tract  of  30 
acres,  adjoining  the  homestead  of  a  family, 
which  Is  owned  by  the  husband,  and  while 
the  homestead  is  owned  by  the  wife,  cannot 
be  said  to  be  appurtenant  to  the  homestead, 
even  though  the  husband  cultivates  it  so  as 
to  exempt  it  as  a  part  of  the  homestead.  Mc- 
Clenaghan  v.  McEachem,  34  S.  B.  627,  628; 
56  S.  C.  350. 

Where  the  word  "appurtenances"  is  used 
In  a  will,  it  will  not  be  strictly  construed 
where  it  is  apparent  that  such  use  was  not 
intended  by  the  testator,  and  hence  the  word 
may  carry  a  fee  in  lands  appurtenant  to 
lands  devised,  though,  strictly  speaking,  land 
cannot  be  appurtenant  to  land.  Otis  y. 
Smith,  26  Mass.  (9  Pick.)  293,  296. 

"Appurtenance,"  as  used  in  conveyances, 
passes  nothing  but  the  land,  and  such  things 
as  belong  thereto  and  are  part  of  the  realty. 
Therefore,  when  a  conveyance  Is  of  a  piece 
of  land,  defined  by  boundaries,  with  "ap- 
purtenances," other  land  not  included  in 
boundaries  will  not  pass  as  appurtenant  to 
the  grant.  All  that  can  be  claimed  as  em- 
braced in  the  word  "appurtenances"  are  ease- 
ments and  servitudes  necessary  to  the  enjoy- 
ment of  the  land  conveyed.  Snoddy  v.  Bolen, 
24  S.  W.  142,  144,  122  Mo.  479,  24  L.  R.  A. 
507. 

The  term  "appurtenances,"  in  a  deed  of 
certain  described  land  and  appurtenances, 
will  not  pass  title  in  land  laid  out  or  dedi- 
cated to  a  highway,  or  any  other  land.  Ho- 
boken  Land  &  Improvement  Co.  v.  Kerrigan, 
31  N.  J.  Law  (2  Vroom)  13,  16. 

Loc.  Act  Dec.  11,  1856,  provided  that  the 
state  issue  bonds  to  a  railroad  company,  that 
the  company  should  signify  its  acceptance 
by  filing  a  receipt  therefor,  and  that  when 
recorded  in  the  office  of  the  Secretary  of 
State  each  certificate  of  acceptance  should  be 
a  mortgage  of  the  road,  and  every  point  and 
section  thereof,  and  its  appurtenances.  Pre- 
viously the  state  had  granted  to  the  railroad 
company  lands  granted  to  the  state  by  Con- 
gress, and  had  provided  that  the  company 
might  sell  the  lands  and  issue  those  bonds^ 
secured  by  mortgages  of  the  land.  HeldL 
that  the  word  "appurtenances"  did  not  cover 
the  lands  so  granted  by  the  state.  Wilson  t. 
Beckwith,  117  Mo.  61,  74,  22  S.  W.  639. 

Same— Personal  property. 

"Appurtenances,"  as  used  in  a  deed  of 
trust  of  certain  real  estate  conveying  all  and 
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tfininilftr  the  tenements,  hereditaments,  and 
**appurtenance8"  thereto  belonging  or  in  any- 
wise appertaining,  means  things  belonging 
to  another  thing  as  principal,  and  which  pass 
as  Incident  to  the  principal  thing.  "The 
term  as  used  in  the  conveyance  passes  noth- 
ing but  the  land,  and  such  things  as  belong 
thereto  and  are  part  of  the  realty,"  and  does 
not  embrace  personal  property  therein.  Ot- 
tumwa  Woolen  Mill  Co.  ▼.  Hawley,  44  Iowa, 
57,  60,  24  Am.  Rep.  719. 

"Appurtenances**  does  not  include  per- 
sonal property  which  was  totally  disconnect- 
ed with  the  devised  premises.  Scheldt  ▼. 
Belz,  4  111.  App.  (4  Bradw.)  431,  487. 

Technically,  property  tangible  and  cor- 
poreal, capable  of  sale  or  transfer,  and  of 
use  in  any  other  place,  cannot  be  regarded  as 
appurtenant  to  land.  Bloom  ▼.  West,  S2  Pac. 
846,  848,  3  Colo.  App.  212. 

Same— Water  rights. 

"Appurtenances,**  as  used  in  a  will  de- 
Tlsing  to  testator's  wife  his  homestead,  with 
the  "appurtenances,"  containing  about  four- 
teen and  one-half  acres  of  upland,  ezclusiye 
of  the  water  grant,  means  "the  rights  and 
privileges  of  a  nature  inferior  to  the  fee  of 
the  upland.  The  water  grant  was  a  right 
and  privilege  of  a  nature  inferior  to  the  fee 
of  the  upland,  and  passes  under  the  term  'ap- 
purtenances.' "  Wetmore  v.  Peck  (N.  Y.)  66 
How.  Prac.  54,  S5. 

The  term  "appurtenance"  in  a  convey- 
ance of  land  containing  a  pond,  supplied  by 
conduits  from  other  land  owned  by  the  gran- 
tor and  land  which  he  had  formerly  owned, 
was  held  not  to  include  the  right  of  continu- 
ing to  take  water  from  the  tract  of  land 
which  he  had  formerly  owned,  though  the 
grantor  afterward  repurchased  such  land. 
Spencer  v.  Kilmer,  45  N.  E.  865,  866,  151  N. 
y.  390. 

The  term  "appurtenant"  does  not  mean, 
and  never  meant,  "inseparable,"  so  that  the 
mere  fact  that  the  right  to  use  water  on  land, 
if  not  a  corporeal  thing,  was  a  separate  and 
distinct  property  right  from  the  land  itself, 
does  not  indicate  that  it  was  not  appertain- 
ing to  the  land.  Frank  v.  Hicks,  35  Pac. 
475,  483,  4  Wyo.  602. 

To  mill. 

A  deed  to  a  mill  sold  under  foreclosure 
proceedings,  which  had  been  operated  in  con- 
nection with  a  mill  pond  and  dam,  carried 
with  it  as  an  "appurtenance"  the  easement  in 
the  land  overflowed  by  the  'mill  pond,  though 
the  word  itself  was  not  used  in  the  deed. 
Jarvis  V.  Seele  Milling  Ck>.,  50  N.  E.  1044, 
1045,  178  111.  192,  64  Am.  St  Rep.  107. 

"Appurtenances,"  as  used  in  a  deed  con- 
veying a  mill  on  a  stream  with  the  "appur- 
tenances," should  be  construed  to  mean  right 
to  the  use  of  the  water  of  the  stream,  and 


all  of  It,  for  mill  purposes,  for  it  was  a  neces- 
sary incident  to  the  use  of  the  mill.  Strickler 
V.  Todd  (Pa.)  10  Serg.  &  R.  63,  09,  13  Am. 
Dec.  649. 

"Appurtenances,"  as  used  in  a  devise  of 
a  gristmill  with  its  appurtenances,  construed 
to  include  "everything  necessary  for  the  sale 
and  free  enjoyment  of  the  gristmill  and 
requisite  for  the  support  of  the  establish- 
ment, such  as  a  dam,  water,  and  race  leading 
to  the  mill,  a  proper  portion  of  ground  before 
the  mill  for  the  unloading  or  loading  of  wag- 
ons, horses,  etc.,  for  without  these  appur- 
tenances the  gristmill  could  not  be  worked, 
and  the  l>ounty  of  the  testator  would  t>e 
inoperative."  Blaine's  Lessee  v.  Chambers 
(Pa.)  1  Serg.  &  R.  169,  174. 

A  water  right,  granted  in  gross,  does  not 
become  technically  "appurtenant"  to  land 
and  a  mill  upon  and  for  which  it  is  subse- 
quently used  by  the  grantee.  Bank  of  Brit- 
ish North  America  v.  Miller  (U.  8.)  6  Fed. 
545-547. 

A  water  right  in  connection  with  a  saw- 
mill passes  by  the  word  "appurtenances'*  in 
a  deed.  Pickering  v.  Stapler  (Pa.)  5  Serg.  & 
R.  107,  110,  111,  9  Am.  Dec.  336. 

To  railroacL 

The  term  "appurtenant,"  in  its  legal,  com- 
mon acceptation,  implies  a  thing  as  belonging 
to,  accessory,  or  incident  to  some  other  thing. 
As  used  in  its  connection  with  land,  it  means 
a  thing  used  with  the  land  and  for  its  benefit, 
annexed  to  and  connected  therewith;  so 
that  an  appurtenant  of  a  railroad  implies 
that  it  is  incidental  to,  connected  and  used 
with,  the  road,  as  a  part  of  and  essential 
thereto,  such  as  depots,  stations,  switches, 
and  switching  yards,  and  the  like.  Wilson  v. 
Ward  Lumber  Co.  (U.  S.)  67  Fed.  674,  677. 

An  exemption  from  taxation  of  the  capi- 
tal stock  of  a  railroad  company  and  the  road, 
with  fixtures  and  "appurtenances,"  including 
workshops,  warehouses,  and  vehicles  of 
transportation,  does  not  include  a  hotel  build- 
ing erected  within  the  space  which  the  com- 
pany is  entitled  to  hold  for  a  right  of  way, 
though  it  is  built  under  a  lease  from  the  com- 
pany, and  is  a  convenience  to  passengers  and 
a  means  of  profit  to  the  road.  The  ticket  of- 
fices, however,  which  are  kept  within  such 
building  are  exempt  Day  v.  Joiner,  65  Tenn. 
(6  Baxt.)  441,  442. 

The  word  "appurtenant"  has  no  Infiexl- 
ble  meaning,  but  must  be  construed  in  con- 
nection with  the  nature  and  subject  of  the 
principal  thing  granted.  Ordinarily,  land 
cannot  be  appurtenant  to  other  lands  or  dis- 
tinct parcels,  or  pass  with  it  as  a  part  of 
or  belonging  to  it,  but  where  used  in  a  deed 
by  a  railroad  company,  conveying  all  its 
right,  title,  and  interest,  together  with  all  and 
singular  the  hereditaments  and  "appurte- 
nances" thereunto  belonging,  it  was  sufficient 
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to  pass  title  to  a  lot  contiguous  to  the  line  of 
way  of  the  grantor  and  belonging  to  it, 
though  such  lot  was  not  specifically  set  out 
in  the  description  in  the  deed.  Missouri  Pac. 
Ry.  Co.  V.  Maffit,  6  S.  W.  GOO,  601,  94  Mo.  56. 

In  an  action  to  foreclose  a  mortgage  giv- 
en upon  a  railroad,  and  its  property  of  every 
kind  or  use,  or  adapted  to  use  on  or  about 
its  lines  of  railway,  the  question  arises  wheth- 
er a  pavilion  was  included  in  the  mortgage. 
The  trial  court,  after  finding  that  such  pa- 
vilion was  covered  by  the  phrase,  "operated 
and  held  by  the  company  in  connection  with 
its  railroad,  and  for  use  on  or  about  Its  Hues," 
stated  that  such  pavilion  grounds  were  an 
important  and  necessary  part  of  the  appur- 
tenances and  equipments  of  said  pail  road. 
It  was  held  that  the  term  "appurtenances" 
was  not  used  in  its  technical  legal  sense, 
since  it  would  make  the  finding  inconsistent 
with  other  findings  that  the  pavilion  grounds 
consisted  of  five  acres  of  land,  which  by  no 
legal  possibility  could  be  appurtenant  to  the 
railway  in  the  technical  legal  meaning,  as, 
for  example,  in  the  sense  of  the  word  "addi- 
tion." Thus  In  Frey  v.  Drahos,  6  Neb.  10, 
29  Am.  Rep.  353,  Lake,  G.  J.,  speaking  of  the 
word  "appurtenances,"  said  it  is  doubtless 
true  that  the  word  is  frequently  used  in  a 
more  enlarged  and  comprehensive  sense  than 
its  technical  legal  sense,  and,  when  it  can 
be  gathered  from  the  attendant  circumstances 
that  it  was  so  used,  a  corresponding  effect 
should  be  given  to  it  in  the  interpretation  of 
a  contract,  and  such  meaning  will  be  given 
to  it  in  the  construction  of  such  finding. 
California  Title  Insurance  &  Trust  Co.  v. 
Pauly,  43  Pac.  586,  587,  111  Cal.  122. 

To  tliip. 

"Appurtenances,"  as  used  in  the  phrase 
"appurtenances  of  a  vessel,"  "must  not  be 
construed  with  a  mere  reference  to  the  naked 
Idea  of  a  ship,  for  that  which  would  be  an 
incumbrance  to  a  ship  one  way  employed 
would  be  an  indispensable  equipment  to  an- 
other. With  regard  to  a  fishing  vessel,  the 
term  'appurtenances'  Includes  all  the  tackle 
and  furniture  which  are  necessary  to  the 
proper  operation  of  the  vessel  for  the  pur- 
poses for  which  it  was  designed."  Swift  v. 
Brownell  (U.  S.)  23  Fed.  Cas.  554,  557. 

"It  may  not  be  a  simple  matter  to  define 
what  is  and  what  is  not  an  'appurtenance  of 
a  ship.'  There  are  some  things  that  are  uni- 
versally so,  things  which  must  be  appurte- 
nant to  every  ship,  be.  its  occupation  what  it 
may.  But  particular  things  may  not  become 
so  from  their  immediate  and  indispensable 
connection  with  the  ship  In  the  particular  oc- 
cupation to  which  she  is  destined  or  in  which 
she  is  engaged.  A  ship  of  war  has  a  special 
character,  and.  necessarily,  special  appurte- 
nances. A  packet,  and  particularly  a  steam 
one,  has  its  specialties.  So  a  Greenland  ship 
has  a  character  superadded  by  her  special 
occupation,  and  must  have  the  machinery 


adapted  to  the  catching  of  whales,  and  to 
the  dressing  of  them  on  board  the  vessel.'* 
The  Ontario  (U.  S.)  18  Fed.  Gas.  736,  741. 

"Appurtenances,"  as  used  in  the  rule 
providing  that  In  suits  in  rem  against  a  ship, 
her  tackle,  sails,  apparel,  furniture,  boats, 
or  other  "appurtenances"  which  are  in  the 
possession  of  a  third  person  may  be  ordered 
to  be  delivered  to  the  marshal,  "applies  to  all 
objects  on  board  belonging  to  the  owners  for 
the  purpose  of  the  voyage"  which  do  not 
belong  to  the  vessel  as  a  navigating  ship. 
The  Witch  Queen  (U.  S.)  30  Fed.  Cas.  396, 
397. 

In  a  bill  of  sale  of  a  vessel  and  its  ''ap- 
purtenances," the  ship's  boat  does  not  pass. 
Starr  v.  Goodwin  (Conn.)  2  Root,  71. 

The  phrase  "ship  and  her  appurte- 
nances," as  used  in  53  Geo.  Ill,  c.  109.  where- 
by the  owner  and  the  ship  and  its  appurte- 
nances are  liable  to  the  extent  of  the  value 
thereof  for  damages  done  to  another  ship  in 
manner  described  by  the  act,  means  what- 
ever is  on  board  the  ship,  for  the  object  of 
the  voyage  and  adventure  in  which  she  is  en- 
gaged, belonging  to  the  owner.  Gale  v. 
Laurie,  5  Barn.  &  C.  156,  163. 

All  things  belonging  to  the  owners  which 
are  on  board  a  ship  and  are  connected  with 
Its  proper  use  for  the  objects  of  the  voyage 
and  adventure  in  which  the  ship  is  engaged 
are  deemed  its  appurtenances.  Rev.  Codes 
X.  D.  1899,  $  3469;  Civ.  Code  S.  D.  1903,  i 
386. 

To  tunnel  risht. 

A  right  annexed  to  land  is  appurtenant 
where  the  connection  has  arisen  either  by 
grant  or  by  prescription  from  long  adverse 
enjoyment.  Thus  the  grant  of  a  tunnel  right 
through  a  specified  piece  of  ground,  together 
with  all  and  singular  the  appurtenances 
thereto  belonging,  carries  with  it  the  right 
to  dump  the  waste  rock  at  the  mouth  of  the 
j  tunnel  on  the  land  owned  by  the  grantors  at 
the  time  of  the  conveyance  of  the  tunnel 
right,  since,  in  extracting  or  removing  ore 
through  the  tunnel,  there  would  arise  the 
necessity  for  the  disposition  of  waste  rock, 
and  earth  that  had  to  be  removed  In  the  pros- 
ecution of  the  work.  Scheel  v.  Alhambra 
Mln.  Co.  (U.  S.)  79  Fed.  821,  823. 

To  water  power  or  riglit* 

Where  a  water  power  is  granted,  to- 
gether with  all  the  privileges  and  appurte- 
nances thereto  belonging,  by  virtue  of  the 
phrase  "privileges  and  appurtenances"  the 
grantee  has  the  right  to  maintain  the  dam 
at  the  same  height  as  that  at  which  the  gran- 
tor had  the  right  to  maintain  it,  or,  in  other 
words,  it  Imports  a  conveyance  of  all  the 
water-power  privileges  which  the  grantor 
owned.    Daniels  v.  Citizens'  Sav.  Inst,  127 

'  Mass.  534,  535;    Hathom  v.  SUnson,  10  Me. 

I  (1  Fairf.)  224,  234,  25  Am.  Dec  228;   Smith 
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7.  Moodns  Water  Power  Co.,  36  GonxL  892, 
401. 

A  mill  site  will  not  be  held  to  be  an 
appurtenance  of  a  water  right  to  which 
claimant  of  the  mill  site  has' acquired  a  vest- 
ed interest,  though  such  mill  site  is  neces- 
sary for  the  enjoyment  of  the  water  right. 
Cleary  y.  Skifflch,  65  Pac.  69,  63,  28  Colo. 
362,  89  Am.  St  Rep.  207. 

To  vrhBxt. 

The  word  ''appurtenance'*  may  in  sofne 
cases,  when  used  in  a  devise  or  lease,  be  read 
as  '^usually  held,  usually  occupied,  or  enjoyed 
tlierewith,'*  when  necessary  to  carry  the  in- 
tention of  the  parties  into  effect;  and  in  one 
sense  land  is  appurtenant  to  a  building.  So 
that,  where  a  wharf  passed  as  appurtenant 
to  a  lot,  flats  built  on  tide  lands  extending 
to  deep  water,  when  necessary  to  the  use  of 
the  wharf,  will  pass  with  the  wharf  as  an 
appurtendnce  thereto.  Brown  t«  Carkeek, 
44  Pac.  887,  888,  14  Wash.  443. 

APROVECHAMIENTO. 

"Aproyechamiento**  is  a  term  of  the 
Spanish  law,  which  when  applied  to  pueblo 
lands  has  particular  reference  to  the  com- 
mons, as  the  dehesas  and  montes,  and  ap- 
plies not  only  to  the  enjoyment,  but  a  right 
to  the  enjoyment,  of  them.  Hart  y.  Burnett, 
15  Cal.  530,  666. 

APT  TIME. 

"Apt  time"  sometimes  depends  upon 
lapse  of  time,  as  when  a  thing  Is  required  to 
be  done  at  the  first  term,  or  within  a  given 
time,  it  cannot  be  done  afterwards;  but  it 
more  usually  refers  to  the  order  of  pro- 
ceedings as  fit  or  suitable  time;  and  hence 
as  no  time  is  prescribed  within  which  a 
discharge  in  bankruptcy  is  to  be  pleaded,  and 
the  first  step  taken  after  such  discharge  was 
a  motion  to  docket  it,  and  be  allowed  to 
plead  the  discharge,  it  was  done  in  "apt 
time,**  although  it  was  a  long  time — some 
two  years — after  discharge.  If  it  was  done 
in  the  proper  order,  it  makes  the  length  of 
time  elapsing  immateriaL  Pugh  y.  York,  74 
N.  C.  383,  384. 

ARBITRAR. 

The  meaning  of  the  verb  "arbitrar,"  as 
given  in  the  dictionaries,  is  to  "adjudge  or 
award,"  or  "to  strike  out  means  or  expedi- 
ents." Sheldon  v.  MUmo,  36  S.  W.  413,  416, 
90  Tex.  1. 

ARBITRARILY. 

In  holding  that  an  instruction  that  the 
Jury  may  disbelieve  any  witness,  but  that  it 
would  be  a  disregard  of  a  juror's  duty  to 


arbitrarily  disregard  the  evidence  of  a  wit- 
ness, was  not  erroneous.  The  court  said  the 
Jury  could  not  have  misunderstood  the  court 
in  the  use  of  the  word  "arbitrarily.*'  They 
doubtless  understood  it  to  mean  that  it 
would  be  a  disregard  of  the  juror's  duty  to 
disregard  the  evidence  of  a  witness  without 
any  reason  therefor.  If  there  was  no  reason 
for  disbelieving  the  witness,  of  course  the 
jury  could  not  help  believing  his  testimony; 
and,  if  under  these  circumstances  he  disre- 
garded his  testimony,  of  course,  he  acted 
arbitrarily,  and  was  not  properly  discharging 
his  duty  as  a  juror.  State  y.  Sutfin,  22  W. 
Va.  771,  77a 

ARBITRARY  GOVERNMENT. 

The  difference  between  a  free  and  an  ar- 
bitrary government  is  that  in  the  former 
limits  are  assigned  to  those  to  whom  the 
administration  is  committed,  but  the  latter 
depends  on  the  will  of  the  departments,  or 
some  of  them.  Kamper  y.  Hawkins,  1  Va. 
Cas.  20,  23. 

ARBITRATION. 

See  "Compulsory  Arbitration.** 

"Arbitration"  is  the  act  by  which  the 
parties  ijefer  any  matter  in  dispute  between 
them  to  the  decision  of  a  third  party.  Garr 
y.  Gomez  (N.  Y.)  0  Wend.  649,  661. 

"Arbitration"  is  a  hearing  and  determi- 
nation of  a  cause  between  parties  in  contro- 
versy by  a  tribunal  selected  by  them.  Duren 
V.  Getchell,  65  Me.  241,  247. 

"Arbitration"  is  the  investigation  and 
determination  of  a  matter  or  matters  of  dif- 
ference between  contending  parties  by  one 
or  more  unoflScial  persons  chosen  by  the  par- 
ties, and  called  "arbitrators"  or  "referees.* 
Henderson  v.  Beaton,  52  Tex.  29,  43;  Wood 
V.  City  of  Seattle  (Wash.)  62  Pac.  135,  143, 
52  L.  R.  A.  369. 

Arbitration  is  where  the  parties  injuring 
and  injured  submit  all  matters  in  dispute 
concerning  any  personal  chattels  or  personal 
wrong  to  the  Judgment  of  two  or  more  arbi- 
trators, who  are  to  decide  the  controversy. 
Fargo  v.  Reighard,  39  N.  E.  888,  890,  13  Ind. 
App.  39;  Germanla  Fire  Ins.  Co.  v.  Warner, 
41  N.  E.  969,  973,  13  Ind.  App.  466. 

Arbitration  is  a  substitution  by  consent 
of  parties  of  another  tribunal  for  those  pro- 
vided by  the  ordinary  processes  of  law. 
Boyden  v.  Lamb,  25  N.  E.  609,  610,  152  Mas& 
416. 

"An  'arbitration'  is  a  domestic  tribunal 
created  by  the  will  and  consent  of  parties 
litigant,  and  resorted  to  to  avoid  the  expense 
of  delay,  and  ill  feeling  consequent  upon  lit- 
igating in  courts  of  Justice.  The  arbitra- 
tors are  generally  selected  from  among  the 
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friends  of  the  parties,  and  are  not  supposed  to 
bo  well  versed  in  the  law,  but  are  expected  to 
settle  all  matters  in  dispute  untrammeled  by 
the  niceties  of  the  law,  and  in  a  manner  that 
will  be  Just  and  equitable."  Reily  v.  Russell, 
84  Mo.  524,  528. 

Any  controversy  relating  to  personal 
property  may  form  the  subject  of  "arbitra- 
tion.*' And  in  all  cases  of  injury  either  to 
the  person  or  property,  where  damages 
would  be  recoverable  by  action,  the  arrange- 
ment of  the  matter  may  be  left  to  arbitra- 
tion.   Miller  V.  Brumbaugh,  7  Kan.  843,  349. 

"Arbitration"  partakes  of  Judicial  pro- 
ceedings, and  an  award  by  arbitrators  is  re- 
garded with  great  respect  by  the  courts,  for 
it  is  the  decision  of  persons  chosen  to  settle 
the  ditferences  of  the  parties  selecting  them. 
It  can  hardly  be  considered  of  equal  dignity 
with  a  Judgment  rendered  by  a  court  hav- 
ing Jurisdiction  of  the  persons  and  the  sub- 
ject-matter. Shivley  v.  Knoblock,  35  N.  m 
1028,  1029,  8  Ind.  App.  433. 

"Arbitration"  is  an  arrangement  for  tak- 
ing and  abiding  by  the  Judgment  of  selected 
persons  in  some  disputed  matter  instead  of 
carrying  it  to  the  established  tribunals  of 
Justice;  and  is  intended  to  avoid  the  formal- 
ities, the  delay,  the  expense,  and  vexation 
of  ordinary  litigation.  When  the  submission 
Is  made  a  rule  of  court,  the  arbitrators  are 
not  officers  of  the  court,  but  are  the  appoin- 
tees of  the  parties,  as  in  cases  where  there 
is  no  rule  of  court  In  either  case  the  sub- 
mission names  the  disputed  matter  upon 
which  the  arbitrators  are  to  adjudge,  and 
often  prescribes  the  principles  according  to 
which  they  are  to  proceed,  and  the  rules 
they  are  to  follow  in  their  decision.  In  re 
Curtis-Castle  Arbitration,  30  Atl.  769,  770,  64 
Conn.  501,  42  Am.  St  Rep.  200. 

No  technical  phrases  or  set  form  of 
words  are  necessary  to  constitute  a  submis- 
sion to  "arbitration."  It  is  sufficient  if  it 
appears  from  what  has  passed  between  the 
parties  that  they  mutually  agreed  to  submit 
the  matter  in  dispute  between  them  to  the 
decision  of  the  person  or  persons  named,  and 
mutually  agreed  upon  by  them  for  that  pur- 
pose. McManus  v.  McCulloch  (Pa.)  6  Watts. 
357,  360. 

"Arbitration,"  at  common  law,  was  but 
a  Judicial  investigation  out  of  court.  Upon 
an  arbitration,  it  is  well  settled,  upon  a  long 
line  of  decisions,  that  a  party  must  have  no- 
tice of  a  hearing  before  the  Judicial  body, 
and  unless  the  oath  is  expressly  waived  by 
the  parties  the  witnesses  must  be  examined 
under  oath,  such  examination  being  in  the 
presence  of  the  parties,  who  have  the  right 
to  be  cross-examined.  People  ex  rel.  Bliss  v. 
Board  of  Sup'rs  of  Cortland  County,  15  N. 
Y.  Supp.  748.  750. 

Unless  the  statute  or  the  submission  un- 
der which  the  arbitrators  act  and  derive 


their  authority  provide  to  a  contrary  effect 
or  unless  a  contrary  intention  of  the  parties 
can  be  clearly  and  unmistakably  gathered 
from  the  submission  and  attendant  facts, 
the  rule  Is  general  and  imperative  that  all 
the  arbitrators  must  imite  in  the  award  in 
order  to  render  it  valid.  There  is,  however, 
a  clear  distinction  between  an  "arbitration" 
of  private  Import  and  one  of  public  concern. 
In  the  latter  a  majority  of  the  arbitrators 
chosen  may  act  where  all  have  met,  but  that 
rule  does  not  obtain  where  the  controversy 
is  between  individuals.  Morgan  v.  Mer- 
chants' Co-operative  Plre  Ins.  Ass'n,  64  N. 
Y.  Supp.  873.  876,  52  App.  Dlv.  61. 

As  action  or  suit. 

See  "Action";    "Sulf* 

Amicable  lawsuit  distinKvislied. 

The  words  "arbitration"  and  "amicable 
lawsuit"  are  not  convertible  terms.  The  for- 
mer carries  with  it  the  idea  of  settlement 
by  disinterested  third  parties,  and  the  latter 
by  a  friendly  submission  of  the  points  in  dis- 
pute to  a  Judicial  tribunal,  to  be  determined 
in  accordance  with  the  terms  of  law. 
Thompson  v.  Moulton,  20  La.  Ann.  635,  537. 

Appraisal  disttncvisHod. 

An  act  of  the  Lfegislature  appropriating 
a  sum  of  money  for  the  purchase  of  certain 
relics  to  be  paid  on  the  certificate  of  three 
persons  named,  that  the  relics  are  in  their 
opinion  genuine,  and  that  it  is  desirable  in 
their  Judgment  that  they  should  be  placed  in 
the  museum  of  the  state  library,  is  not  a 
provision  for  "arbitration"  to  determine  con- 
troversies between  individuals,  or  in  matters 
of  private  concern,  in  which  all  of  the  ap- 
praisers are  required  to  act,  but  was  an  ap- 
pointment of  appraisers  to  act  between  an 
Individual  and  the  state,  and  is  a  matter  of 
public  concern,  in  which  a  majority  act  as 
the  whole  when  all  have  met.  People  t. 
Nichols,  52  N.  Y.  478,  481,  482,  11  Am.  Bep. 
734. 

An  "arbitration"  is  properly  a  submis- 
sion to  the  decision  of  one  or  more  persons 
of  a  matter  in  controversy  or  dispute  be- 
tween the  parties.  The  authorities  recogniie 
a  distinction  between  appraisers  of  value  or 
persons  selected  to  make  a  measurement  or 
competition  under  a  contract  and  arbitration 
properly  so  called.  Where  provisions  are 
such  in  form  that  they  require  the  submis- 
sion of  every  controversy  that  may  arise  to 
arbitrators,  and  thus  in  terms  oust  the  court 
of  all  Jurisdiction  in  the  matter,  they  are 
held  invalid.  But  where  they  merely  pro- 
vide for  the  submission  to  arbitrators  of  the 
question  of  amount,  so  that  the  arbitrators 
have  nothing  to  do  but  make  an  appraise- 
ment they  are  generally  sustained.  An 
agreement  in  connection  with  the  sale  of 
land  for  the  selection  of  persons  called  "ar 
bitrators"  to  determine  the  value  of  the  land 
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constltates  an  appraisal  rather  than  an  ar- 
bitration. Gaild  v.  Atchison,  T.  &  8.  F.  B. 
Go..  45  Pac.  82,  84,  57  Kan.  70,  88  U  B.  A. 
77,  57  Am.  St  Rep.  812. 

Bef  ereniM  distinKuislied. 

In  holding  that  the  term  "arbitration** 
could  not  be  applied  to  the  carrying  out  of 
an  agreement  by  which  the  value  of  mer- 
chantable timber  standing  on  land  sold  was 
to  be  estimated  by  three  appraisers,  the 
court  say  that  the  theory  of  an  arbitration 
is  that  it  is  substituted  for  a  proceeding  in 
court  There  is  a  broad  distinction  between 
a  submission  to  arbitration  and  the  refer- 
ence of  a  collateral  or  incidental  matter  to 
appraisement,  measurement,  or  calculation. 
Noble  V.  Grandin,  84  N.  W.  405,  468,  125 
Mich.  883. 

An  "arbitration"  requires  nothing  more 
than  the  consent  of  the  parties  uniting  in  the 
submission  for  its  enlargement,  but  there  Is 
a  well-defined  distinction  between  the  mere 
arbitration  and  a  reference  under  the  stat- 
ute, which  is  a  Judicial  proceeding.  The  ref- 
eree could  not  extend  or  enlarge  his  own  au- 
thority any  more  than  he  can  create  it  orig- 
inally.   Lazell  y.  Houghton,  82  Vt  570,  583. 

ARBITBATIOlf  OI.AITSE. 

The  term  "arbitration  clause"  does  not 
strictly  include  a  stipulation  in  the  articles 
of  an  association  to  Insure  upon  cargoes,  to 
the  effect  that  the  association  shall  finally 
determine  the  amoimt  due  on  any  loss,  but 
such  stipulation  is  an  agreement  inter  se, 
which  does  not  purport  to  submit  controTer- 
sies  to  disinterested  persons.  Perry  y.  Cobb, 
84  Atl.  278,  279.  88  Me.  435,  49  L.  R.  A.  880. 

ABBITBATOB. 

See  "Board  of  Arbitrators";  "Competent 
Arbitrators." 

Arbitrators  are  Judges  chosen  by  the 
parties  to  decide  the  matters  submitted  to 
them,  finally  and  without  appeal.  Burchell 
V.  Marsh,  58  U.  S.  (17  How.)  344.  349.  15  L. 
£d.  96. 

An  "arbitrator"  Is  a  private  extraordi- 
nary Judge,  chosen  by  the  parties  who  have 
a  matter  In  dispute,  and  Invested  with  pow- 
er to  decide  the  same,  and  the  person  is  call- 
ed an  "arbitrator"  because  he  generally  has 
an  arbitrary  power,  there  being  no  appeal 
from  his  sentences,  which  are  called 
"awards."  Miller  v.  President,  etc..  of  Junc- 
tion Canal  Co.  (N.  T.)  53  Barb.  590.  595. 

Arbitrators,  when  appointed,  are  Judges, 
but  tbose  who  appoint  them  are  not  neces- 
sarily such.  Reigart  v.  McGrath  (Pa.)  16 
8erg.  &  R.  65.  66. 

"Arbitrators"  are  Judges  chosen  by  the 
parties  for  themselves,  and  when  so  chosen 


they  must  be  taken  as  they  are,  with  their 
weaknesses  and  frailties,  of  which  all  have 
some,  and  while  they  act  honestly  and  fair- 
ly, according  to  such  abilities  as  they  have, 
their  proceedings  are  valid  and  binding.  Sil- 
ver V.  Connecticut  River  Lumber  Ck>.  (U.  8.) 
40  Fed.  192.  104. 

"Arbitrators"  have  the  power  of  the 
court  and  a  Jury.  They  are  to  determine  the 
matters  in  controversy  submitted  to  them, 
and  their  oath  obliges  them  to  perform  that 
duty  Justly  and  equitably.  Their  award,  up- 
on being  filed,  becomes  a  record  of  the  court 
and  remains  a  record,  unless  appealed  from 
or  reversed.  Kennedy  v.  liUhman,  13  Montg. 
Co.  Law  Rep'r,  131.  134. 

"Arbitrators"  are  Judges  selected  by  the 
parties  litigant.  Their  decisions  will  not  be 
set  aside  because  of  the  admission  of  Illegal 
evidence,  nor  for  an  error  in  Judgment  nor 
partiality  nor  misconduct  being  shown.  They 
are.  In  fact  elected  as  a  court  of  general  Ju- 
risdiction, so  far  as  relates  to  the  matter 
submitted,  and  it  is  not  essential  that  it 
should  adjust  all  matters  in  dispute.  An 
award  determining  only  one  of  the  disputed 
matters  is  good  so  far  as  It  goes.  Vaughn  v. 
Graham,  11  Mo.  575,  578,  579  (citing  Pearce 
V.  Mclntyre,  29  Mo.  423). 

An  arbitrator  is  a  Judge  appointed  by  the 
parties.  He  is.  with  their  consent,  invested 
with  Judicial  functions  in  the  particular  case. 
He  is  to  determine  the  right  as  between  the 
parties  in  respect  to  the  matter  submitted^ 
and  all  questions  of  fact  or  law  upon  which 
the  right  depends  are,  under  a  general  sub- 
mission, deemed  to  be  referred  to  him  for 
decision.  The  court  possesses  no  general  su- 
pervisory power  over  awards,  and  If  arbi- 
trators keep  within  their  Jurisdiction  their 
award  will  not  be  set  aside  because  they 
have  erred  In  Judgment  either  on  the  facts 
or  the  law.  This  general  principle  is  subject 
to  the  qualification  that  awards  may  be  set 
aside  for  palpable  error  of  fact  Hke  a  mis- 
calculation of  figures.  It  may  also  be  set 
aside  for.  error  of  law  when  the  question  of 
the  law  is  stated  on  the  face  of  the  award, 
and  it  appears  that  the  arbitrators  meant  to 
decide  according  to  law,  and  did  not.  Fu- 
dlckar  v.  Guardian  Mut  Life  Ins.  Co.,  62 
N.  Y.  392,  399. 

"Arbitrators"  are  sometimes  considered 
as  the  substitutes  and  sometimes  as  the 
Judges  of  the  parties.  They  can  do  whatever 
the  parties  themselves  can  do.  and  more  than 
the  courts  can  do.  Their  power  is  revocable 
as  a  power  of  attorney.  Dixon's  Lessee  v, 
Morehead  (Pa.)  Add.  216.  222. 

Am  aa  agent. 

"An  arbitrator  is  not  an  agent  He  is 
not  acting  for  and  in  the  stead  of  the  party 
selecting  him,  but  as  a  person  vested  with 
power  by  the  law  to  examine  and  deterralnia 
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tbe  matten  in  controversy  which  have  been 
submitted  to  him,  and  whose  imperative  duty 
it  is  to  do  equal  justice  between  the  parties. 
His  duties  are  more  of  a  Judicial  than  a 
fiduciary  character,  and  his  Judgment  par- 
takes more  of  the  nature  of  a  Judgment 
against  than  a  contract  on  the  part  of  the 
person  to  be  charged."  Collins  v..  Oliver,  23 
Tenn.  (4  Humph.)  439,  440. 

"Arbitrators"  are  agents  of  both  parties. 
Hence  their  acts  are  considered  as  the  acts 
of  the  parties  themselves,  and  a  balance 
found  by  the  arbitrators  is  considered  as  a 
balance  struck  by  the  parties  on  an  account 
stated  by  themselves.  It  is  on  this  theory 
that  an  award  made  pursuant  to  a  submis- 
sion not  under  seal  has  been  held  admissible 
In  evidence  under  the  court  on  an  insimul 
computassent  Hays  v.  Hays  (N.  Y.)  23  Wend. 
363,  367. 

As  a  disinterested  person* 

An  "arbitmtor"  is  a  disinterested  person 
to  whom  a  matter  in  dispute  is  submitted 
for  decision.  Garr  v.  Gomez  (N.  Y.)  9  Wend- 
649,  661;  Miller  v.  President,  etc.,  of  Junction 
Canal  Co.  (N.  Y.)  53  Barb.  590,  595.  An 
"arbitrator"  is  a  disinterested  person  to 
whose  Judgment  or  decision  matters  in  dis- 
pute are  submitted  by  consent  of  parties. 
State  V.  Appleby,  25  S.  C.  100,  104  (citing 
2  Black.  Comm.  16). 

An  "arbitrator**  Is  said  to  be  a  private, 
extraordinary  Judge  chosen  by  the  parties  to 
the  matters  in  dispute,  invested  with  power 
to  decide  the  same.  Gordon  v.  United  States, 
74  U.  S.  (7  Wall.)  188,  194,  19  L.  Ed.  35.  He 
should  be  disinterested,  for  no  man  can  law- 
fully sit  as  Judge  in  his  own  cause.  Perry  v. 
Cobb,  34  Atl.  278,  279,  88  Me.  435,  49  L.  R.  A. 
389  (citing  State  v.  Delesdernier,  11  Me.  [2 
Fairf.l  473). 

Arbitrators  are  the  agents  of  both  par- 
ties alike,  and  not  of  one  party  only;  and, 
like  other  Judges,  they  are  t)ound  to  exercise 
a  high  degree  of  Judicial  impartiality,  with- 
out the  slightest  regard  to  the  manner  in 
wliich  the  duty  has  been  devolved  upon  them. 
"Like  Jurors  impaneled  for  the  trial  of  a 
cause,"  said  Judge  Gushing  in  Strong  v. 
Strong,  63  Mass.  (9  Cush.)  560,  "arbitrators 
are  invested  pro  hac  vice  with  Judicial  func- 
tions, the  rightful  discharge  of  which  calls 
for  and  presupposes  the  most  absolute  im- 
partiality." Grosvenor  v.  Flint,  37  Atl.  304, 
305,  20  R.  I.  21  (citing,  also,  Bradshaw  v. 
Agricultural  Ins.  Co.,  137  N.  Y.  137.  32  N.  B. 
1055;  Flint  v.  Pearce,  11  R.  I.  576;  Cleland  v. 
Hedly,  5  R.  I.  163;  Peckham  t.  School  Dist 
Na  7,  7  R.  I.  545). 

As  A  Jndlolal  offleer. 

Arbitrators  are  not  officers  of  the  court, 
but  the  Judges  of  the  parties'  own  choosing. 
The  court  has  no  control  over  them.  Far- 
rlngton  v.  Hamblin  (N.  Y.)  12  Wend.  212,  213. 


An  arbitrator  is  a  quasi  Judicial  officer, 
under  our  laws,  exercising  Judicial  functioDS 
There  is  as  much  reason  In  his  case  for  pro- 
tecting and  Insuring  his  impartiality,  inde- 
pendence, and  freedom  from  undue  influ- 
ence as  in  the  case  of  Judge  or  Juror.  An 
arbitrator  appointed  under  a  rule  of  court  is 
not  liable  to  an  action  by  one  party  to  the 
action  referred  to  arbitration  for  fraudulent- 
ly inducing,  in  pursuance  of  a  conspiracy 
with  the  attorney  of  the  other  party  to  tlie 
action  so  referred,  the  other  arbitrators  to 
unite  with  him  in  an  unjust  award  in  favor 
of  the  latter  party.  Hoosac  Tunnel  Dock  & 
Elevator  Co.  v.  O'Brien,  187  Mass.  424,  426, 
50  Am.  Rep.  323. 

As  one  elaosen  by  both  parties. 

An  arbitrator  is  one  chosen  by  the  par- 
ties to  a  dispute,  and  given  authority  to  de- 
cide the  same.  In  order  to  clothe  a  person 
with  the  authority  of  an  arbitrator,  the  par- 
ties must  mutually  agree  to  be  bound  by  tbe 
decision  of  the  person  chosen.  Gordon  t. 
United  States,  74  U.  a  (7  Wall.)  188,  185, 19 
L.  Ed.  35. 

An  arbitrator  is  a  person  selected  by 
mutual  consent  of  the  parties  to  determine 
the  matter  in  controversy  between  them; 
thus  where  one  of  two  Joint  owners  of  prop- 
erty did  not  consent  to  the  selection  of  an 
arbitrator  the  arbitration  was  void.  City  of 
Mobile  V.  Wood  (U.  S.)  95  Fed.  537,  638. 

ARBITRIOS. 

"The  noun  'arbitrios,'  in  Mexican  law, 
has  a  well-defined  technical  signlflcatioD. 
Escriche  gives  its  meaning  as  the  tax  which, 
in  default  of  proprios,  a  town  imposes  wltb 
competent  authority  on  certain  articles  of 
merchandise.  As  indicating  the  sources  of 
revenue  of  a  municipality,  the  words  •pro- 
prios* and  'arbitrios'  are  usually  found  linked 
together,  and  when  connected  they  are  some- 
times used  as  meaning  the  ways  and  means. 
The  word  'arbitrios*  was  sometimes  used  in  a 
general  sense,  as  meaning  the  resources  of 
the  towns,  and  included  their  privileges  in 
the  royal  lands  as  well  as  the  taxes."  Shel- 
don V.  Milmo,  36  S.  W.  413,  416,  90  Tex.  1. 


ARCHBISHOP. 

Bishop  as  including, 

ARCHITECT. 


••Bishop." 


See  "Practical   Architect  and  Sanitaiy 

Engineer." 
As  a  laborer,  see  "Laborer." 
As  an  expert,  see  ••Expert" 
As  a  mechanic  see  "Mechanic** 

An  ••architect"  is  a  person  skilled  In  the 
art  of  building;  one  who  understands  archi- 
tecture, or  makes  it  his  occupation  to  form 
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plans  and  designs  of  buildings,  and  to  snper- 
intend  the  artificers  employed.  Wilson  & 
Edwards  y.  City  Council  of  Greenyllle,  43 
S.  E.  966,  967,  65  8.  C.  426. 

Architects  and  builders  are  well  known 
as  persons  engaged,  as  a  business,  In  plan- 
ning, constructing,  remodeling,  and  adapting 
to  particular  uses  bulldlAgs  and  other  struc- 
tures; and  if  their  experience  and  observa- 
tion are  sufficient,  they  may  be  regarded  as 
especially  skilled  in  the  business,  and  quali- 
fied, prima  facie,  to  testify  as  experts,  on 
the  question  of  the  proper  construction  and 
safe^  of  a  building.  Turner  v.  Haar,  21  B. 
W.  737.  738,  114  Mo.  335. 

Architecture  Is  the  art  of  building  ac* 
cording  to  certain  determined  rules.  The 
owner  does  not  know  the  rules.  He  em- 
ploys an  architect,  who  makes  the  plans  In 
accordance  with  them,  and  if  the  architect 
undertakes  to  carry  out  his  plan  he  is  not  to 
be  heard  after  he  has  executed  it  as  an  archi- 
tect to  urge  that,  his  employment  having 
changed  from  an  architect  to  that  of  a  build- 
er, he  Is  no  longer  bound  for  his  defective 
plan.  Where  a  surety  company  signs  a  bond 
guarantying  the  snfe  execution  of  another 
contract  as  an  "architect  and  contractor,"  it 
(s  equally  as  responsible  as  the  architect 
and  builder  for  the  defectiveness  of  the  speci- 
fications or  the  work,  where  the  architect 
and  builder  are  one  and  the  same  person. 
Louisiana  Molasses  Co.  v.  La  Sassier,  28 
South.  217,  220,  52  La.  Ann.  2070. 

ARCHIVE. 

An  "archive"  Is  the  original  of  a  deed 
or  other  Instrument  which  is  left  in  the  pub- 
lic archives  as  evidence  of  title.  Guilbeau 
V.  Mays,  15  Tex.  410,  414. 

The  word  "archives,"  as  used  in  the  stat- 
utes of  Texas,  means  public  records  and  pa- 
pers required  or  permitted  by  law  to  be  filed 
in  public  places  of  deposit  for  preservation 
and  use  as  evidence  of  the  facts.  It  is  not 
necessary  that  papers  so  required  to  be  filed 
should  be  stated  to  be  archives.  But  under 
article  57,  Rev.  St,  providing,  among  other 
things,  that  all  "books,  transfers,  powers  of 
attorney,  field  notes,  maps,  plats,  legal  pro- 
ceedings, official  reports,  original  documents, 
and  other  papers  appertaining  to  the  land  of 
the  republic  or  the  state  of  Texas,  that  have 
been  deposited  or  filed  In  the  general  land 
office  In  accordance  with  any  law  of  the  re- 
public or  state  of  Texas,"  shall  be  deemed 
archives,  there  can  be  no  doubt  that  a  report 
of  one  appointed  by  a  legislative  act  to  ex- 
amine and  make  true  copies  of  the  acts  and 
charters  founding  certain  towns,  when  duly 
filed  In  the  general  land  office  as  required  by 
the  appointment,  became  a  part  of  the  ar- 
chives. Texas  M.  Ry.  Co.  T*  Jarvls,  7  8.  W. 
2ia  214,  69  Tex.  637. 


ARDENT  SPIRITS. 

"Ardent  spirits,"  as  used  In  a  statute 
forbidding  the  sale  of  wine,  gin,  rum,  brandy, 
whisky,  cider  spirits,  and  other  kinds  of  "ar- 
dent spirits,"  by  a  less  quantity  than  a  quart, 
without  a  license,  means  the  kind  of  spirits 
named  in  the  statute;  the  words  "ardent 
spirits"  being  a  general  term,  the  meaning 
of  which  was  specified  by  a  particular  nam- 
ing of  the  spirits  intended  to  be  Included  in 
the  term,  and  hence,  on  an  Indictment  for 
selling  ardent  spirits,  It  was  necessary  that 
the  prosecution  should  prove  that  defendant 
sold  one  of  the  samples  named  in  the  statute. 
State  V.  Townley,  18  N.  J.  Law  (3  Har.)  311, 
321. 

"Ardent  spirits"  is  a  termr  applied  to 
liquors  obtained  by  distillation,  such  as  rum, 
whisky,  brandy,  gin.  Sarlls  v.  United  States, 
152  U.  S.  570,  572,  14  Sup.  Ct  720,  721,  38 
L.  Ed.  55a 

The  term  "ardent  spirits"  does  not  in- 
clude alcohol.  State  v.  Martin,  34  Ark.  340, 
341. 

"Ardent  spirits,"  as  used  In  Rev.  St.  I 
2139,  providing  that  no  "ardent  spirits"  shall 
be  Introduced  into  the  Indian  country,  and 
that  every  person  who  introduces  or  attempts 
to  introduce  any  ardent  spirits  or  wines  Into 
such  country  shall  be  punishable,  etc..  Is  syn- 
onymous with  the  words  "spirituous  liquors," 
as  there  used.  The  term  includes  lager  beer. 
United  States  t.  Ellis  (U.  S.)  51  Fed.  808,  810. 

ARE. 

In  holding  that  the  statute  providing 
that  all  children,  wheresoever  bom,  whose 
fathers  or  mothers  are  citizens  at  the  time 
of  the  birth  of  such  children,  shall  be  citi- 
zens, etc.,  did  not  include  a  person  bom  in  a 
foreign  country  of  parents  also  born  in  such 
country,  although  one  of  the  parents  was  a 
native  of  Virginia,  who  removed  to  England 
before  the  Revolution,  married  there  and  re- 
sided in  that  country  imtU  after  the  peace, 
the  court  say:  The  right  is  not  restricted 
to  children  whose  fathers  or  mothers  are  or 
were  citizens  at  the  time  of  the  birth  of 
such  children,  but  the  right  is  extended  as 
well  to  cases  where  the  birth  occurred  before 
as  where  It  might  occur  after  the  passage 
of  the  act  Previous  cases  are  provided  for 
by  the  words  "were"  and  subsequent  cases 
by  the  words  "are"  citizens  at  the  time  of 
their  birth,  etc.  It  Is  no  objection  to  this 
construction  that  the  word  "are"  Is*  in  the 
present  tense,  and  must  therefore  have  a 
present  sigrnlfication.  Every  present  time  is 
relative.  It  may  have  been  present  former- 
ly, It  may  be  present  now,  or  it  may  be  pres- 
ent at  some  future  period.  The  word  "are," 
therefore,  although  in  the  present  tense,  has, 
when  applied  to  a  transaction  yet  to  come,  t 
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future  Blgnificatlon,  and  is  only  equlyalent 
to  "shall"  or  "may  be,"  and  It  must  be  so  con- 
strued in  the  case  before  us,  for  it  relates  to 
parents  who  then  were  or  might  be  citizens 
at  the  time  of  births  then  occurring  or  which 
might  thereafter  occur.  Barzlzlas  y.  Hop- 
kins &  Hodgson  (Va.)  2  Rand.  276,  293. 

The  words  "are  hereby  granted,"  as  used 
in  Act  Cong.  Sept  28,  1850  (9  St.  519),  con- 
veying to  the  several  states  all  the  swamp 
lands  and  overflowed  lands  within  their  lim- 
its remaining  unsold  at  the  date  of  the  act, 
import  a  present  grant,  and  not  a  promise  of 
one  in  the  future,  and  therefore  the  statute 
passed  title  to  the  state  on  its  passage,  sub- 
ject only  to  a  determination  as  to  what  lands 
had  been  sold.  Tubbs  v.  Wilhot,  11  Sup.  Ot 
279,  138  U.  S.  134.  88  L.  Ed.  887. 

Where  a  statute  defining  the  time  for 
making  application  for  new  trials  provided 
(1)  that  the  act  should  not  apply  to  cases 
now  pending  in  which  motions  are  made  for 
new  trials,  and  (2)  that  the  act  should  not 
apply  to  cases  already  tried  in  which  motions 
for  new  trials  may  be  made  or  are  now  pend- 
ing, the  words  "are  made,"  in  the  first  proviso, 
were  used  in  the  sense  of  "shall  be  made," 
and  not  in  the  sense  of  "have  been  made." 
This  consideration  is  rendered  necessary  by 
the  fact  that  the  second  proviso  embraces  all 
cases  which  have  been  tried,  so  that  in  order 
to  render  the  first  proviso  operative  It  is 
necessary  to  give  the  phrase  this  construc- 
tion. In  discussing  the  meaning  of  the 
words,  the  court  says :  "Grammatically  speak- 
ing 'are  made'  is  the  passive  voice  of  the 
verb  *to  make.'  It  may  refer  to  the  past 
or  to  the  future  time.  When  the  reference 
is  to  past  time  it  signifies  'have  been  made' ; 
when  to  future  time,  it  signifies  'shall  be 
made.'"  Smith  v.  Davis,  85  Qa.  625,  U  8. 
B.  1024. 


ARGILLITE. 

"Argillite"  is  a  term  used  by  mineral- 
ogists for  pulverized  fiake  or  slate  rock, 
ordinarily  known  as  clay  slate.  Plastic 
Slate-Roofing  Joint-Stock  Ckx  T.  Moore  (U.  S.) 
19  Fed.  Gas.  812,  813. 

ARGOLS. 

"Argols"  and  "crude  tartar"  are  synony- 
mous. The  words  are  used  convertibly  by 
those  who  deal  in  the  article.  When  wine 
ferments  certain  deposits  cling  to  the  sides 
or  fall  to  the  bottom  of  the  casks.  These 
deposits-  are  mingled  with  a  variety  of  im- 
purities, such  as  glucose,  leaves,  sticks,  and 
particles  of  dust,  silicate,  and  other  like 
things.  By  washing  in  cold  water  these  Im- 
purities are  removed,  and  the  crude  tartar 
la  left  free  from  their  presence.  Reckungle 
V.  Murphy,  102  U.  8.  197,  198,  26  L.  Ed.  130. 


ARGUE. 

As  used  in  rule  8  of  the  Supreme  Gonrt 
(40  Pac),  requiring  that  in  all  cases  "to  be 
argued"  each  party  must  furnish  to  the  court 
printed  briefs,  "argued"  means  to  be  heard, 
to  be  submitted,  and  does  not  mean  actual 
oral  argumentation.  Oregon  Ry.  Go.  v. 
O'Brien,  13  Pac.  757,  3  Wash.  T.  21. 

ABOUMENT. 

"Argument,"  as  used  In  Gode,  I  3251, 
providing  that  costs  shall  be  allowed  a  party 
for  "argument"  in  the  Gourt  of  Appeals, 
comprises  within  its  meaning  a  submission  of 
the  reasoning  on  which  counsel  relies  in  a 
printed  form,  as  well  as  by  spoken  address. 
Malcolm  t.  Hamlll  (N.  Y.)  65  How.  Praa 
506,  507. 

In  Sup.  Gt  Rule  8,  providing  that  ex- 
ceptions to  proceedings  on  appeal,  or  any 
technical  objection  to  the  record  affecting 
the  right  of  the  appellant  to  be  heard  and 
the  points  of  error  assigned,  must  be  in 
writing  and  filed  at  least  one  day  before 
"argument"  or  they  will  be  disregarded,  "ar- 
gument" means  an  oral  argument  before  the 
court,  and  cannot  mean  that  the  argument 
was  not  had  upon  the  merits  until  the  briefiB' 
were  filed.  Agreeing  to  waive  argument  be- 
fore the  court  and  taking  time  to  file  briefs 
on  the  merits  of  the  case  was  the  same  in  ef- 
fect as  an  oral  argument,  and  a  motion  to 
dismiss  the  appeal  should  have  been  made 
and  noticed  before  that  time.  State  T.  Gali- 
f ornla  Min.  Go.,  13  Ney.  203,  209. 

ARISE-ARISING. 

"Arise,"  as  used  In  a  lease  of  coal  lands 
reserving  the  right  to  use  any  part  of  the 
surface  in  case  of  unforeseen  contingencies 
which  may  "arise,"  means  come  into  notice 
or  become  visible.  Van  Meter  t.  Ghicago  & 
V.  M.  Goal  Min.  Go.,  55  N.  W,  106,  108.  88 
Iowa,  92. 

In  reason  and  law  a  contract  may  be  said 
to  "arise"  as  well  where  It  Is  executed  as 
where  it  is  made.  De  Lovio  t.  Bolt  (U.  S.)  7 
Fed.  Gas.  418,  435. 

The  word  "arising"  refers  to  the  present 
time  or  time  to  come,  but  cannot  with  any 
propriety  refer  to  the  time  past  and  embrace 
former  transactions.  United  States  v.  Heth, 
7  U.  S.  (3  Cranch)  399-413,  2  L.  Bd.  479. 

Case  or  eansa. 

Statutes  of  limitations  providing  that 
when  a  cause  of  action  has  "arisen"  in  an- 
other state,  and  by  the  laws  of  the  state 
where  the  action  arose  it  cannot  be  mala- 
talned  thereon  by  reason  of  the  lapse  of 
time,  no  action  shall  be  maintained  thereon 
in  this  state,  means  when  JurisdlctlOD  exists 
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In  the  courts  of  the  state  to  adjudicate  be- 
tween the  parties  upon  the  particular  cause 
of  action,  if  invoked;  or»  in  other  words, 
when  the  plaintiff  has  the  right  to  sue  the 
defendants  In  the  courts  of  the  state  upon 
the  particular  cause  of  action,  without  regard 
to  the  place  where  the  cause  of  action  had  its 
origin.  Freundt  t.  Hahn,  63  Paa  1107,  24 
Wash.  8,  85  Am.  St  Rep.  939  (citing  Berry 
▼.  Krone,  46  111.  App.  82);  Hyman  v.  Mc- 
Veigh, 10  Leg.  News,  157. 

A  "cause  of  action**  arises  when  that  Is 
not  done  which  should  have  been  done,  or 
that  is  done  which  ought  not  to  have  been 
done.  The  time  when  a  cau^  of  action  arises 
determines  the  place  wherein  it  arises,  for, 
when  that  occurs  which  is  the  cause  of  ac- 
tion, the  place  where  it  occurs  is  the  place 
where  the  cause  of  action  has  arisen.  Thus, 
where  a  foreign  corporation  doing  business 
in  New  York  purchased  goods  from  another 
foreign  corporation  doing  business  at  its 
domicile  where  the  contract  of  sale  was 
made,  the  cause  of  action  for  the  purchase  of 
goods  arose  at  the  place  where  the  buyer 
was  doing  business,  and  therefore  the  seller 
could  sue  there,  under  a  provision  that  one 
foreign  corporation  may  sue  another  in  New 
York  where  the  cause  of  action  arose  within 
the  state.  Shelby  Steel-Tube  Co.  v.  Burgess 
Gun  Go ,  40  N.  Y.  Supp.  871,  873,  8  App.  Div. 
444. 

2  Rev.  St.  168,  §  2,  providing  that  every 
circuit  judge  within  the  limits  of  a  circuit 
shall  have  all  the  original  Jurisdiction  vested 
in  tb''  chancellor  in  all  causes  and  matters 
when  "such  causes  shall  have  arisen'*  within 
the  circuit  of  such  Judgcf,  does  not  include 
an  action  for  breach  of  a  contract  which  was 
made  within  the  Judge's  district,  but  which 
was  to  be  performed  outside  of  it,  and  where 
the  default  of  the  defendants  on  which  the 
plaintiff  rested  his  cause  occurred  in  anoth- 
er district  Burckle  v.  Bckhart  3  N.  Y.  (8 
Gomst)  132,  136. 

"Arise,"  as  used  in  a  statute  of  limita- 
tions providing  that  an  action  shall  be 
brought  by  an  administrator  to  recover  for 
the  death  of  his  intestate  within  one  year 
after  the  cause  of  action  shall  have  arisen, 
means  to  come  into  existence,  and,  inasmuch 
as  no  cause  of  action  could  arise  or  exist  in 
favor  of  an  administrator  until  he  comes 
into  existence  as  such,  the  action  did  not 
arise  until  the  appointment  of  the  adminis- 
trator, and  hence  the  statute  did  not  begin 
to  run  from  the  killing  of  the  intestate.  An- 
drews V.  Hartford  &  N.  H.  R.  Co..  34  Conn. 
t7,  59. 

One  of  the  definitions  of  "arising"  is 
"appearing,"  and  one  of  the  definitions  of  the 
Terb  **arise"  is  "to  appear"  or  "to  become 
known,"  "to  become  visible,  sensible,  or  op- 
erative;"  Where  plaintiff  has  procured  a 
Judgment  under  the  Joint  debtor  act,  and 
proceedings  are  instituted  against  botli  de- 


fendants, the  cause  of  action  in  such  pro- 
ceeding does  not  arise  on  the  Judgment,  with- 
in the  meaning  of  2  Rev.  St  p.  3,  §§  1,  3,  4, 
authorizing  a  Judgment  in  such  a  case.  Oak- 
ley V.  Aspinwall,  8  N.  Y.  Super.  Ct  (1  Duer) 
1,  37. 

Code  Civ.  Proc.  8  67,  providing  that  ac- 
tions against  a  public  officer  for  an  act  done 
by  him  by  virtue  of  his  office  must  be  tried 
in  the  county  where  the  "cause  of  action  or 
some  part  thereof  arose,"  means  where  the 
debt  for  which  the  officer  was  sued  was  con- 
tracted or  originated,  and  as  an  officer's  offi- 
cial acts  are  confined  to  his  county,  and  as 
the  cause  of  action  Is  his  official  act,  it  fol- 
lows that  the  cause  of  action  "arose"  in  the 
county  in  which  the  officer  acted,  and  not 
out  of  the  county  where  he  did  nothing  by 
virtue  of  his  office.  All  public  officers,  when 
sued  about  their  official  acts,  should  be  sued 
in  the  county  where  they  transact  their  offi- 
cial business.  Steele  v.  Rutherford  County 
Com'rs,  70  N.  0.  137,  138. 

"Arising,"  as  used  in  Const  art.  8,  I  6, 
providing  that  all  dvil  and  criminal  business 
"arising"  in  any  county  must  be  tried  in  such 
county,  etc.,  will  not  be  held  to  have  been 
used  in  the  sense  of  having  been  commenced, 
so  as  not  to  fix  the  venue  of  the  action,  but 
in  its  ordinary  sense.  Konold  v.  Rio  Grande 
W.  Ry.  Co.,  61  Pac  266.  267,  16  Utah.  161. 

Arising  tA  A  Jnstioe**  oovvt. 

There  is  no  distinction  between  caaes 
arising  in  a  Justice's  court  and  actions  origin- 
ally commenced  in  that  court,  as  used  in 
Code,  I  11,  providing  that  an  appeal  should 
not  be  allowed  to  the  Court  of  Appeals  in  an 
action  originally  commenced  in  a  court  of  a 
Justice  of  the  peace.  Cook  v.  Nellis,  18  N.  Y. 
126,  127. 

Arisins  in  nmval  f  oroes. 

"Cases  arising  in  the  naval  forces"  are 
cases  originating  in  the  naval  forces  or  serv- 
ice, or,  in  other  words,  offenses  against  the 
laws  regulating  the  navy,  committed  by  a 
party  while  in  the  naval  forces.  The  conten- 
tion that,  although  an  offense  has  been  com- 
mitted while  in  the  naval  service,  yet  a 
"case"  does  not  arise  until  a  charge  is  actu- 
ally made,  and.  if  the  charge  is  not  actually 
framed  and  presented  till  after  the  offender 
ceases  to  be  in  the  service,  it  is  not  a  case 
arising  in  the  naval  forces,  is  not  maintain- 
able. "A  case,"  In  ordinary  parlance,  is  that 
which  falls,  comes,  or  happens;  an  event; 
also  a  state  of  facts  Involving  a  question  for 
discussion.  But  the  event — ^that  which  hap- 
pens ;  the  state  of  facts  presenting  the  ques- 
tion for  discussion — ^must  have  arisen,  must 
have  had  an  origin.  What  does  "arising" 
mean,  as  here  used?  Certainly  not  merely 
making  a  statement  of  the  pre-existing  facts, 
which  constitutes  a  "case"  for  Judicial  cog- 
nizance. Among  the  ordinary  and  most  com- 
mon definitions  of  the  word  "arise"  are  to 
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proceed^  to  Issue,  to  spring;  and  a  case  aris- 
ing in  the  land  or  naval  forces  seems  to  be 
a  case  proceeding.  Issuing,  or  springing  from 
acts  in  violation  of  the  naval  laws  and  regu- 
lations, committed  while  in  the  naval  forces 
or  service.  In  re  Bogart  (U.  S.)  3  Fed.  Cas. 
796,7^8. 

Arisins  on  oontraot. 

See,  also,  ''Action  on  Contract" 

Rev.  St.  §  3522,  authorizing  a  filing  of 
any  claim  ''arising  on  contract"  as  a  counter- 
claim in  an  action,  means  such  demands  as 
*'would  have  been  redressed  at  common  law 
by  any  of  the  forms  of  action  which  might 
be  resorted  to,  to  recover  damages  for  breach- 
es of  contract"  Board  of  St  Louis  Public 
Schools  V.  Broadway  Savings  Bank's  Estate, 
12  Mo.  App.  104,  108. 

As  used  in  Ck>mp.  Laws,  S  4995,  authoriz- 
ing an  attachment  in  actions  arising  on  con- 
tract, the  term  "arising  on  contract"  must  be 
construed  to  mean  a  debt  or  claim  ascertain- 
ed or  ascertainable  by  reference  to  the  con- 
tract, or  that  can  be  definitely  fixed  by  the 
rules  of  law,  and  which  Is  made  to  clearly 
appear  by  the  statement  in  the  aflldavlt  of 
the  grounds  of  the  claim.  This  would  Include 
all  claims  for  damages  in  which,  from  the 
contract  and  facts  stated  in  the  affidavit,  a 
court,  on  applying  the  law,  can  definitely  de- 
termine the  amount  which  plaintiff  is  en- 
titled to  recover,  and  it  would  exclude  all 
cases  where  the  amount  of  the  claim  can  be 
determined  by  no  fixed  rule  of  law,  but  it  is 
to  be  determined  entirely  by  the  opinion  of 
the  court  or  Jury.  An  action  for  breach  of 
contract  of  marriage  well  illustrates  the  lat- 
ter class  of  cases,  inasmuch  as  no  court  from 
the  facts  stated  in  the  affidavit  could  de- 
termine the  amount  plaintiff  was  entitled  to 
recover.  Damages  in  such  a  case  might  be 
any  sum  within  the  ad  damnum  clause. 
CJoata  V.  Arthur  (S.  D.)  58  N.  W.  675,  676. 

As  used  In  Hlirs  Code,  8  73,  requiring 
that  a  counterclaim  must  be  a  claim  "aris- 
ing out  of  the  contract  or  transaction  set 
forth  in  the  complaint"  as  the  foundation  of 
the  plaintiff's  claim,  will  be  construed,  in  an 
action  on  a  promissory  note  given  for  a  ma- 
chine purchased,  to  mean  "any  cause  of  ac- 
tion in  favor  of  the  defendant  and  against 
the  plaintiff,  arising  out  of  the  contract  or 
transaction  between  the  parties  of  which  the 
promissory  note  set  out  in  the  complaint  is 
but  the  evidence."  Wait  v.  Wheeler  &  Wil- 
son Mfg.  Co.,  31  Pac.  661,  662,  23  Or.  297. 

Civ.  Code,  §  55,  defining  marriage  as  a 
personal  relation  "arising  out  of  a  civil  con- 
tract" to  which  the  consent  of  parties  capable 
of  making  it  is  necessary,  means  a  contract 
then  and  there  to  become  husband  and  wife. 
The  civil  contract  of  the  parties  is  simply 
that  they  forthwith  enter  Into  a  certain  sta- 
tus of  relation.    The  rights  and  obligations 


of  that  status  are  fixed  by  society  in  accord- 
ance with  the  principles  of  natural  law,  and 
are  above  and  beyond  the  parties  themselves. 
They  cannot  modify  the  terms  on  which  they 
are  to  live  together,  nor  superadd  to  the  re- 
lation a  single  condition.  The  personal  re- 
lation created  by  the  contract  is  not  merely 
a  contract  The  contract  is  the  portal 
through  which  the  parties  enter  into  the  re- 
lation of  marriage,  and  they  can  enter  Into 
that  relation  in  no  other  way.  Although  all 
persons  competent  may  marry  at  their  own 
volition,  the  law  fixes  the  rights  and  duties 
of  those  who  are  married.  Sharon  v.  Sharon, 
16  Pac.  345,  348, 16  Cal.  1. 

The  words  "arising  on  contract^  in  the 
first  subdivision  of  section  129  of  the  Code, 
relative  to  two  classes  of  actions,  are  to  be 
regarded  merely  as  a  translation  of  the  old 
Latin  phrase  "ex  contractu,"  and  extend  into 
and  include  implied  contracts,  as  well  as 
those  which  are  expressed.  People  y.  Ben- 
nett (X.  Y.)  6  Abb.  Prac.  343,  348. 

A  cause  of  action  may  be  said  to  arise 
when  the  contract  out  of  which  it  grows  is 
entered  Into  or  made.  Emerson  t*  The  Sha- 
wano City,  10  Wis.  433,  435. 

Arisins  on  the  tiiaL 

Under  a  statute  providing  that  appeals 
from  the  rulings  and  decisions  of  the  superior 
court  upon  questions  of  law  arising  on  the 
trial  of  criminal  cases  may  be  taken  by  the 
state  in  the  same  manner  as  by  the  accused, 
it  is  held  that  the  phrase  "questions  of  law 
arising  on  the  trial"  means  all  questions 
which  could  theretofore  have  been  reviewed 
either  upon  motions  of  error  or  motions  for 
a  new  trial,  and  hence  the  state  may  appeal 
from  a  ruling  on  a  demurrer  to  a  complaint 
in  a  criminal  case,  although  such  ruling  might 
not  with  absolute  strictness  be  said  to  be  a 
question  of  law  arising  at  trial.  State  t. 
Clerkin,  19  Aa  517,  58  Conn.  98. 

Arisins:  under  aot  of  ConKress. 

A  case  "arising  under  act  of  Congress*' 
is  a  controversy  which  turns  on  the  exist- 
ence, effect,  or  operation  of  an  act  of  Con- 
gress, and  hence  a  suit  brought  to  determine 
the  same  is  a  case  arising  under  such  act 
within  the  statute.  Hughes  v.  Northern  Pac. 
R.  Co.  (U.  S.)  18  Fed.  106,  110  (cited  and  ap- 
proved Northern  Pac.  R.  Co.  v.  Carland,  3 
Pac.  134,  138,  5  Mont  146). 

Arising  nnder  Constitntion  or  laws  of 
United  States. 

"A  case  arising  under  the  Constitntion 
or  laws  of  the  United  States"  is  a  case  the 
correct  decision  of  which  depends  upon  • 
construction  of  the  Constitution  or  a d  act  or 
Congress.  Cohens  v.  Virginia,  19  U.  S.  (6 
Wheat.)  264,  379,  5  L.  Ed.  257;  Stanley  v. 
Board  of  Sup'rs  of  Albany  County  (U.  S.)  6 
Fed.  501. 
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A  case  arising  under  the  Constltation  or 
laws  of  the  United  States  **is  a  case  where, 
from  the  questions  Involved,  It  appears  that 
some  title,  right,  privilege,  or  immunity  on 
which  the  recovery  depends  will  be  defeated 
by  one  constnictlon  of  the  Constitution  or 
law  of  the  United  States,  or  sustained  by  the 
opposite  construction,"  Starin  v.  New  York, 
6  Sup.  Ct  28,  31,  115  U.  S.  248.  29  L.  Ed.  388; 
Germania  Ins.  Co.  v.  Wisconsin,  7  Sup.  Ct 
260,  261,  119  U.  S.  473,  30  L.  Ed.  461. 

Cases  arising  under  the  laws  of  the  Unit- 
ed States  are  such  as  grow  out  of  the  legis- 
lation of  Congress,  whether  they  constitute 
right  or  privilege,  or  claim,  or  protection  or 
defense  of  the  party  by  whom  they  are  as- 
serted. New  Orleans,  M.  &  T.  R.  Co.  v.  Miss- 
issippi, 102  U.  S.  135,  141,  26  L.  Ed.  96. 

The  phrase  "suit  arising  under  the  Con- 
stitution or  laws  of  the  United  States,*'  as 
used  in  defining  the  limits  of  the  Jurisdiction 
of  the  federal  courts,  requires  that  the  suit 
be  one  which  really  and  substantially  in- 
volves a  suit  or  controversy  as  to  a  right 
which  depends  on  the  construction  or  effect 
of  the  Constitution  or  of  some  law  or  treaty 
of  the  United  States.  Carson  v.  Dunham,  7 
Sup.  Ct  1030,  1032,  121  U.  S.  421,  30  L.  Ed. 
992. 

"Cases  arising  under  the  laws  of  the 
United  States""  are  such  as  grow  out  of  the 
legislation  of  Congress,  whether  they  consti- 
tute a  right  or  privilege,  claim  or  protection, 
or  defense  of  the  party,  In  whole  or  in  part, 
by  whom  they  are  asserted.  Cunningham  v. 
Neagle,  10  Sup.  Ct  658,  679,  135  U.  S.  1,  34 
L.  Ed.  55.  The  phrase  cannot  be  construed  to 
embrace  a  case  In  admiralty,  for  such  a  case 
does  not  arise  under  the  Constitution  or  laws 
of  the  United  States.  These  cases  are  as  old 
as  navigation  Itself,  and  the  law  admiralty 
or  maritime,  as  It  has  existed  for  ages.  Is 
applied  by  our  courts  to  the  cases  as  they 
arise.  American  Ins.  Co.  v.  Canter,  26  U.  S. 
(1  Pet)  511.  543,  7  L.  Ed.  242. 

Acts  which  arise  under  the  Constitution 
and  laws  of  the  United  States  must  be  under- 
stood to  be  those  growing  out  of,  created  by, 
or  brought  into  being  by  the  laws  of  the  Unit- 
ed States.  Bank  of  United  States  v.  Rob- 
erts (U.  S.)  2  Fed.  Cas.  728,  732. 

Const  art  3,  S  2,  declaring  that  the  judi- 
cial power  of  the  federal  courts  shall  extend 
to  all  cases  in  law  and  equity  "arising  under 
the  laws  of  the  United  States,"  etc.,  gives  the 
federal  courts  Jurisdiction  of  all  suits  on 
bonds  of  United  States  marshals.  Irrespec- 
tive of  the  citizenship  of  the  parties.  United 
States  V.  Davidson  (U.  S.)  25  Fed.  Cas.  771, 
772, 

That  a  case  may  arise  under  the  Consti- 
tution and  the  laws  of  the  United  States,  it 
need  not  be  of  an  unmixed  character;  If  the 
principal  right,  the  right  of  property  in  the 


subject  In  controversy,  Is  given  or  created  by 
an  act  of  Congress  made  in  pursuance  of  the 
Constitution,  It  is  sufficient  Magill  v.  Par- 
sons, 4  Conn.  317,  323.  331. 

Under  a  statute  punishing  conspiracies 
against  the  United  States  of  all  kinds,  a  con- 
spiracy to  defraud  the  government,  though  it 
may  be  directed  to  the  revenue,  as  it  is  pun- 
ishable under  such  law,  cannot  be  said  in  any 
Just  sense  to  "arise"  under  the  revenue  laws. 
United  States  v.  Hlrsch,  100  U.  S.  33,  35,  25 
L.  Ed.  539. 

In  statutes  providing  for  the  removal  of 
any  cause  of  a  civil  nature,  at  law  or  In  eq- 
uity, brought  in  any  state  court  and  arising 
under  the  Constitution  or  laws  of  the  Unfted 
States,  it  is  held  sufficient  to  Justify  a  re- 
moval by  the  defendant  that  the  record  at  the 
time  of  the  removal  show  that  either  party 
claim  a  right  under  the  statutes  or  laws  of 
the  United  States,  but  the  suit  must  be  one 
in  which  some  title,  right,  or  privilege  or  im- 
munity on  which  the  recovery  depends  will 
be  defeated  by  one  construction  of  the  Con- 
stitution or  sustained  by  a  contrary  construc- 
tion. Thus,  if  the  only  right  claimed  by  the 
plaintiff  is  under  a  state  law,  a  suggestion 
in  his  bill  that  defendant  will  contend  that 
such  state  law  is  void,  because  in  contraven- 
tion of  the  laws  of  the  United  States,  cannot 
give  the  circuit  court  Jurisdiction.  State  of 
Tennessee  v.  Union  &  Planters'  Bank,  14 
Sup.  Ct  654,  656, 152  U.  S.  454,  38  L.  Ed.  511. 

Arlsins  under  treaty* 

Whenever  a  right  grows  out  of  or  is  pro- 
tected by  treaty,  it  is  sanctioned  against  all 
the  laws  and  Judicial  decisions  of  the  state, 
and  the  person's  rights  thereunder  are  cases 
"arising"  under  treaties;  but  where  a  per- 
son's title  is  not  affected  by  the  treaty,  and  he 
claims  nothing  under  a  treaty,  so  that  his 
title  cannot  be  protected  by  it  the  determina- 
tion of  his  rights  does  not  arise  therein. 
Owlngs  V.  Norwood,  9  U.  S.  (5  Cranch)  844, 
348,  3  L.  Ed.  120. 

"Arising  out  of  a  treaty,"  as  used  in  Rev. 
St  8  1060,  providing  that  the  Court  of  Claims 
shall  not  have  Jurisdiction  of  "claims  arising 
out  of  a  treaty,"  means  a  claim  where  the 
right  itself,  which  the  petition  makes  the 
foundation  of  the  claim,  has  its  origin  and 
derivation,  its  life  and  existence,  from  some 
treaty  stipulation.  United  States  v.  Weld,  8 
Sup.  Ct  1000,  1003, 127  U.  S.  51,  32  L.  Ed.  62. 

Arisins  upon  or  eonoemliiK  ▼euels. 

The  words  "arising  upon  or  concerning," 
in  Rev.  St  566,  which  enacts  that  in  case  of 
admiralty  and  marine  Jurisdiction  relating 
to  any  matter  on  contract  or  tort  "arising 
upon  or  concerning"  any  vessel  of  20  tons 
burden  or  upward,  enrolled  and  licensed  for 
the  coasting  trade,  and  employed  in  the  busi- 
ness of  commerce  between  places  In  different 
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states  and  territories  upon  the  Lakes  and 
naylgable  waters  connecting  the  Lakes,  the 
trial  of  issues  of  fact  shall  be  by  Jury  when 
either  require  it,  may  be  construed  to  apply 
to  collisions,  as  well  as  contracts  or  torts 
actually  occurring  on  board  a  vessel,  and 
applies  to  either  of  two  colliding  yessels, 
though  one  of  tliem  is  not  a  vessel  within  the 
description  of  the  statute,  as  it  is  difficult  to 
see  why,  if  two  vessels  are  interested  in  a 
contract  or  involved  in  a  tort,  the  cause  of 
action  does  not  concern  one  of  them  as  much 
as  the  other.  The  Erie  Belle  (U,  S.)  20  Fed. 
68. 

ARKANSAS. 

Current  notes  of,  see  "Current  Notes." 

ARM  OF  THE  SEA. 

Lord  Hale  says  that  "the  sea  Is  either 
that  which  lies  within  the  body  of  the  county 
or  without  it;  that  an  arm  or  branch  of  the 
sea,  within  the  fauces  terrse,  where  a  man 
may  reasonably  discern  between  shore  and 
shore,  is,  or  at  least  may  be,  within  the  body 
of  the  county,  but  that  part  of  the  sea  which 
lies  not  within  the  body  of  a  county  is  called 
the  main  sea  or  ocean/'  He  adds,  'That  Is 
called  an  arm  of  the  sea  where  the  sea  flows 
and  reflows,  and  so  far  only  as  the  sea  flows 
and  reflows,"  and  in  this  he  follows  the  exact 
definition  given  in  the  Book  of  Assizes,  22. 
This  is  the  doctrine  recognized  by  the  courts 
of  the  country.  Hubbard  v.  Hubbard,  8  N.  Y. 
(4  Seld.)  196,  199;  United  States  v.  Crush  (U. 
S.)  26  Fed.  Cas.  48,  61. 

A  sound  is  an  "arm  of  the  sea,"  within 
the  common-law  acceptation  of  the  term, 
when  It  is  navigable  tide  water.  The  Martha 
Ann  (U.  S.)  16  Fed.  Cas.  868,  869. 

The  term  "arms  of  the  sea"  includes  riv- 
ers In  which  tlie  tide  ebbs  and  flows.  *'That 
is  called  an  arm  of  %the  sea  where  the  tide 
flows  and  reflows,  and  so  far  only  as  the 
tide  flows  and  reflows."  Adams  v.  Pease,  2 
Conn.  481,  484  (Hale,  De  Jure  Maris,  a  4). 

An  "arm  of  the  sea"  may  include  vari- 
ous subordinate  descriptions  of  waters  where 
the  tide  ebbs  and  flows.  It  may  be  a  river, 
harbor,  creek,  basin,  or  bay;  and  it  is  some- 
times used  to  designate  very  extensive  reach- 
es of  waters  within  the  projecting  capes  or 
points  of  a  country.  United  States  v.  Crush, 
Fed.  Cas.  No.  16,268  [6  Mason,  290].  Puget 
Sound,  then,  with  its  multitude  of  Inlets, 
havens,  harbors,  and  bays,  may  properly  be 
held  to  be  an  arm  of  the  sea.  Smith  v.  Unit- 
ed States,  1  Wash.  T.  262,  268. 

"Arm  of  the  sea,"  within  the  meaning  of 
Rev.  St.  §  5346,  providing  for  the  punishment 
of  every  person  who  upon  the  high  seas,  or 
in  any  "arm  of  the  sea/'  or  in  any  river, 


haven,  creek,  basin,  or  bay  within  the  ad- 
mlralty  Jurisdiction  of  the  United  States, 
commits  an  assault  on  another,  means  such 
as  are  connected  immediately  with  the  high 
seas,  and  does  not  include  the  Great  Lakes 
or  the  straits  which  connect  Lake  Huron  and 
Lake  Erie.  Ex  parte  Byers  (U.  S.)  82  Fed. 
404,  406. 

ARMATURE. 

An  "armature,"  as  the  term  Is  applied  to 
a  portion  of  the  machinery  used  to  generate 
electricity,  is  a  coil  of  wire,  wound  on  a  metal 
core,  and  mounted  on  a  shaft,  and  is  re- 
volved by  the  power  communicated  from  the 
engine  through  the  means  of  the  belt  This 
armature  is  revolved  in  or  between  the  ends 
of  a  large  horseshoe  magnet,  the  opening 
of  which  is  downward.  People  v.  Wemple,  15 
N.  Y.  Supp.  711,  716,  61  Hun,  63. 

ARMED. 

In  Rev.  St  c.  118,  §  26,  providing  for  the 
punishment  of  a  person  making  an  assault 
"armed"  with  a  dangerous  weapon,  "armed" 
means  furnished  or  equipped  with  weapons 
of  offense  or  defense.  A  person  who  has  in 
his  hand  a  dangerous  weapon  with  which  he 
makes  an  assault  is  certainly  armed  within 
the  meaning  of  the  statute.  State  t.  I^cb, 
33  Atl.  978,  979,  88  Me.  196. 

ABMED  FORCE. 

The  term  within  a  statute  authorizing 
certain  ottlcers  of  the  peace  or  mayors  of  a 
city  to  call  out  an  armed  force  in  case  of 
riot  gives  them  no  authority  over  the  mi- 
litia, it  not  being  included  in  the  term.  Cha- 
pin  V.  Ferry,  28  Pac.  764*  766,  3  Wash.  St 
380,  16  L.  R.  A.  116. 

ARMED  PROWIiERS. 

The  Tennessee  act  of  May  17,  1865,  en- 
titled '^An  act  to  punish  all  armed  prowlers, 
guerillas,  etc.,"  means  armed  persons  wan- 
dering or  roaming  about  over  the  country  for 
the  purpose  of  plundering  or  robbing  the  peo- 
ple, or  for  the  purpose  of  plunder.  Vaoghn 
V.  State.  43  Tenn.  (3  Cold.)  102,  107. 

ARBIED  VESSEIiS. 

It  will  be  dUDcult  to  precisely  mark  the 
limits  which  would  bring  a  captured  vessel 
within  the  description  of  the  acts  of  Con- 
gress as  to  "armed"  vessels.  Where  there 
vas  on  boaiti  of  a  vessel  one  musket  & 
few  ounces  of  powder,  and  a  few  balls,  the 
capacity  of  the  vessel  for  offense  is  not  suffi- 
cient to  entitle  it  to  be  called  an  armed  Tea- 
sel. Murray  v.  The  Charming  Betsy,  6  U.  & 
(2  Crauch)  64,  121,  2  U  Ed.  208. 
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ARMS. 

See 'Bear";  **FlrearmB";  **Loaded  Arms." 

"In  the  days  of  cblvalry  and  knight-er- 
rantry, and  at  the  present  time  where  distinc- 
tions are  recognized  by  law  between  wealth 
and  other  adventitious  Influences,  and  prop- 
erty or  weakness,  the  adventurous  and  the 
great  have  adopted  their  insignia,  suggested 
by  valorous  achievement,  or  other  causes. 
These  are  called  their  arms  or  family  es- 
cutcheon, and  are  usually  engraved  on  their 
seals."  And,  as  used  in  the  statute  requiring 
all  notaries  to  keep  a  seal  on  which  shall  be 
engraved  the  arms  of  the  territory,  **arms" 
clearly  means  the  ^'armorial  insignia  of  a 
state  or  political  community,  intended  to  dis- 
tinguish it  from  others."  Klrksey  v.  Bates 
(Ala.)  7  Port  529,  535,  31  Am.  Dec.  722. 

The  term  "arms,"  in  Its  most  comprehen- 
sive signification,  probably  Includes  every 
description  of  weapon  or  thing  which  may  be 
used  offensively  or  defensively.  In  Its  most 
restricted  sense  it  includes  guns  or  firearms 
of  every  description,  as  well  as  powder,  lead, 
and  flints,  and  such  other  things  as  are  nec- 
essarily used  in  loading  and  discharging 
them,  so  as  to  render  them  eiOTective  as  in- 
struments of  .offense  or  defense,  and  without 
which  their  efficiency  for  these  purposes 
would  be  greatly  diminished,  If  not  de- 
stroyed. State  V.  Buzzard,  4  Ark.  (4  Pike) 
18,  21. 

The  term  ''arms,"  as  used  in  the  chap- 
ter on  offenses  relating  to  the  arrest  and  cus- 
tody of  prisoners.  Includes  any  deadly  weap- 
on«    Pen.  Code  Tex.  1895,  art.  244. 

In  eonstitiitloiial  Kuaranty  of  rlslat  to 
bear  arms* 

"Arms,"  as  used  In  Const.  1870,  art.  2, 
I  5,  providing  that  the  citizens  of  this  state 
shall  have  the  right  to  keep  and  bear  arms 
for  their  common  defense,  means  such  weap- 
ons as  are  used  for  the  purposes  of  war,  and 
does  not  include  weapons  not  used  In  civi- 
lized warfare.  Fife  v.  State,  31  Ark.  455, 
458,  25  Am.  Rep.  566. 

The  arms  spoken  of  in  the  second  article 
of  the  amendments  of  the  Constitution  of  the 
United  States,  providing  that  the  right  of  the 
people  to  keep  and  bear  arms  shall  not  be 
infringed,  means  such  arms  as  are  borne 
by  people  at  war,  or,  at  least,  carried  openly. 
State  V.  Smith,  11  La.  Ann.  633,  634,  66  Am. 
Dec.  208. 

The  term  "arms,"  In  the  Constitution  of 
Tennessee,  guarantying  the  right  to  carry 
arms,  means  "such  weapons  as  are  properly 
designated  as  such,  as  the  term  is  understood 
in  the  popular  language  of  the  country,  and 
such  as  are  adapted  to  the  efficiency  of  the 
citizen  as  a  soldier  when  called  on  to  make 
good  the  defense  of  a  free  people.  The  term 
includes  the  rifle  of  all  descriptions,  the  shot- 
1  Wd8.  &  P.— 32 


gun,  tfae^  musket,  and  repeater.  Andrews  v. 
State,  50  Tenn.  (8  Helsk.)  165,  179,  8  Am. 
Rep.  8. 

In  Const  I  26,  of  the  Declaration  of 
Rights,  declaring  that  free  white  men  have 
a  right  to  keep  and  bear  arms  for  their  com- 
mon defense,  "arms"  is  to  be  construed  to 
mean  such  arms  as  "are  usually  employed 
in  civilized  warfare,  and  that  constitute  the 
ordinary  military  equipment,"  and  hence  Act 
1837-38,  c.  137,  S  2,  which  prohibits  any  per- 
son from  wearing  any  bowie  knife,  Arkansas 
toothpick,  or  other  knife  or  weapon  resem- 
bling such  knives  under  his  clothes  or  con- 
cealed about  his  person,  is  not  unconstitu- 
tional. Aymette  v.  State,  21  Tenn.  (2 
Humph.)  154,  158. 

The  word  "arms,"  in  the  phrase  "the 
right  to  bear  arms,"  evidently  means  the 
arms  of  a  militiaman,  the  weapons  ordinari- 
ly used  in  battle,  to  wit,  guns  of  every  kind, 
swords,  bayonets,  horseman's  pistols,  etc. 
That  country  is  armed  which  has  an  army 
ready  for  fight.  The  call  to  arms  was  a  call 
to  put  on  the  habiliments  of  battle,  and  it 
may  be  greatly  doubted  if  in  any  author 
of  the  early  days  a  use  of  the  word  "arms," 
when  applied  to  people,  can  be  found  which 
includes  pocket  pistols,  dirks,  sword  canes, 
toothpicks,  bowie  knives,  and  a  host  of  other 
relics  of  past  barbarism,  or  inventions  of 
modern  savagery  of  like  character.  Hill  y. 
State,  53  Ga.  472,  475. 

The  word  "arms,"  as  we  find  it  in  the 
Constitution  of  the  United  States,  securing 
to  the  people  the  right  to  keep  and  bear 
arms,  refers  to  the  arms  of  a  militiaman  or 
soldier,  and  the  word  is  used  in  its  military 
sense.  The  arms  of  the  Infantry  soldier  are 
the  musket  and  bayonet;  of  cavalry  and 
dragoons,  the  saber,  holster  pistols,  and  car- 
bine; of  the  artillery,  the  fieldpiece,  siege 
gun,  and  mortar,  with  side  arms.  The  terms 
"dirks,"  "daggers,"  "slung  shots,"  "sword 
canes,"  "brass  knuckles,"  and  "bowie 
knives"  do  not  belong  to  military  vocabulary. 
English  V.  State,  35  Tex,  473,  475,  476,  14 
Am.  Rep.  374. 

ARMY. 

MiUtia  dlstiiiKuislied* 

There  Is  a  broad  distinction  in  the  Con- 
stitution between  the  militia  and  the  army, 
the  powers  conferred  upon  Congress  in  ref> 
erence  to  one  being  widely  different  from  the 
powers  conferred  and  denied  in  reference  to 
the  other.  An  army  is  a  body  of  men  whose 
business  is  war.  Borroughs  v.  Peyton  (Va.) 
16  Grat  470,  475. 

Havy  inolnded, 

"Army,"  as  used  in  Acts  of  Congress, 
and  particularly  in  12  Stat.  597,  admlltiup 
to  citizenship  aliens  enlisted  in  the  "army" 
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of  the  United  States,  on  proof  of  one  year's 
residence,  etc.,  means  the  land  force  only, 
and  excludes  the  naval  forces  or  marine 
corps,  "although  the  word  in  its  most  gen- 
eral sense  might  be  taken  to  include  all  the 
organized  and  armed  power  of  the  nation." 
In  re  Bailey,  2  Fed.  Cas.  360  (followed  In  Re 
Chamavas,  21  N.  Y.  Supp.,  104,  105). 

"Army"  is  a  word  of  very  general  sig- 
nification, analogous  and.  equivalent  to  "mili- 
tary service,"  and  perhaps  of  Itself  would 
embrace  persons  employed  in  the  navy. 
When  we  speak  of  the  military  power  of  a 
country,  we  Intend  as  well  Its  seamen  as  its 
soldiers,  its  naval  as  well  as  its  land  forces. 
In  its  etymology  the  word  "army"  denotes 
men  In  arms,  whether  ashore  or  afloat,  and 
historically  we  know  that  not  until  a  com- 
paratively recent  period  in  any  country  was 
the  navy  distinguished  as  a  separate  estab- 
lishment Even  now,  only  in  some  special 
case,  do  men  speak  of  the  army  as  distin- 
guished from  the  navy.  The  term  in  law  is 
nomen  generalisslmum,  and  Includes  the  na- 
vy. In  re  Stewart,  30  N.  Y.  Super.  CL  (7 
Rob.)  635,  636. 

ARMT  OFFIOEIL 

See  "Mounted  Oflacer.** 

Act  Gong.  March  3,  1883  (22  St  at 
Large,  473),  providing  that  all  oflScers  of  the 
navy  shall  be  credited  with  the  actual  time 
they  may  have  served  as  "officers  or  enlist- 
ed man  in  the  regular  or  volunteer  army  or 
navy  or  both,"  and  shall  receive  all  the  ben- 
efits of  such  actual  service,  should  be  con- 
strued to  include  all  men  regularly  In  serv- 
ice in  the  army  or  navy,  and  that  the  expres- 
sion "officers  or  enlisted  men"  is  not  to  be 
construed  distributively,  as  requiring  that  a 
person  should  be  an  enlisted  man  or  an  officer 
nominated  and  appointed  by  the  President 
or  by  the  head  of  a  department,  but  that  it 
was  meant  to  include  all  men  in  service,  ei- 
ther by  enlistment  or  regular  appointment  in 
the  army  or  navy.  The  word  "officer"  Is 
used  in  the  more  general  sense,  which  should 
include  a  paymaster's  clerk.  United  States 
V.  Hendee,  8  Sup.  Ct  507,  508,  124  U.  S. 
309,  31  L.  Ed.  4C5;  United  States  v.  Cook,  9 
Sup.  Ct  108.  109,  128  U.  S.  254,  32  L.  Ed. 
464. 

"Officers  of  the  army  on  the  retired  list" 
are  officers  who  have  served  a  sufficient 
length  of  time  to  be  entitled  to  be  retired 
from  active  duty  under  ordinary  circumstan- 
ces, but  who  are  still  liable  to  be  assigned 
by  their  superior  officers  to  specified  duties. 
Such  officers  are  nevertheless  members  of  the 
army,  and  in  the  military  service  of  the  gov- 
ernment United  States  v.  Tyler,  105  U.  S. 
244,  2G  L.  Ed.  9S5.  "It  Is  impossible  to  hold 
that  men  who  are  by  statute  declared  to  be 
a  part  of  the  army,  who  may  wear  its  uni- 
form, whose  name  shall  be  upon  its  regis- 


ter, are  subject  to  the  rules  and  articles  of 
war,  and  may  be  tried  by  military  court- 
martial,  and  not  by  Jury,  are  not  in  the  mili- 
tary service."  Hill  v.  Territory,  7  Pac  tS, 
65,  2  Wash.  T.  147. 

"Officers,"  within  the  meaning  of  Act 
Cong.  June  18,  1878,  in  reference  to  the  pay 
of  officers  of  the  army,  is  limited  to  commis- 
sioned officers.  Babbitt  v.  United  States, 
16  Ct  CI.  202,  211. 

Office  and  rank  separate. 

Under  the  statutes  of  the  United  States 
in  reference  to  the  army,  the  office  of  an  offi- 
cer of  the  army  and  his  rank  are  not  nec- 
essarily identical;  the  office  has  a  rank  at- 
tached to  it,  expressed  by  its  title  only;  no 
other  rank  is  conferred  on  the  officer;  the 
office  remaining  the  same,  the  officer  may 
have  a  different  rank  conferred  on  him  as  a 
title  of  distinction,  to  fix  his  relation  or  po- 
sition with  reference  to  other  officers,  as  to 
privilege,  precedence,  or  command,  or  to  de- 
termine his  pay.  Wood  v.  United  States.  2 
Sup.  Ct  551,  653,  107  U.  S.  414,  27  Lu  Bi 
542. 

AROMATIC. 

In  the  name  "Wolfs  Aromatic  Schiedam 
Schnapps*'  the  word  "aromatic"  is  employed 
as  expressive  of  one  of  the  qualities  of  tlie 
liquor,  and  therefore  cannot  be  claimed  as 
a  trade-mark.  Burke  v.  Cassin,  45  Cal.  467, 
480,  13  Am.  Rep.  204. 

ARPENT. 

It  not  unfrequently  happens  In  Louisi- 
ana that  the  word  "arpent"  is  used  when 
"acre"  is  meant,  whereas  there  is  a  consider- 
able difference  between  the  two,  the  arpent 
being  of  192  feet  and  the  acre  of  209  and  a 
fraction.  Randolph  y.  Sentillea  (La.)  34 
South.  587,  58& 

ARRAIGN. 

To  "arraign"  Is  nothing  else  but  to  call 
the  prisoner  to  the  bar  of  the  court  to  an- 
swer to  the  matter  charged  upon  him  in  tbe 
indictment  Grain  v.  United  States,  16  Snp. 
Ct.  952,  956,  162  U.  S.  625,  40  L.  Ed.  109T: 
United  States  v.  Curtis  (U.  S.)  25  Fed.  Cas. 
726,  727  (citing  4  Bl.  Comm.  322,  2  Hale,  P.  C. 
216,  c.  28);  Goodin  v.  State,  16  Ohio  St  »44, 
347;  Early  v.  State,  1  Tex.  App.  248.  268,  28 
Am.  Rep.  409;  State  v.  Weeden  (Mo.)  34  S.  W. 
473,  475;  People  v.  Frost  (N.  Y.)  5  Parker, 
Cr.  R.  52,  54  (quoting  4  BL  Comm.  p.  322). 

ARRAIGNMENT. 

Arraignment  is  the  calling  of  a  person  to 
the  bar  of  the  court  to  answer  the  matter 
charged  against  him.    State  v.  Brock,  39  & 


ABRAIQNMENT 


499 


ARBANQB 


E.  359,  360.  61  S.  O.  141 ;   State  ▼.  Weber,  22 1  ner  as  If  he  had  formerly  pleaJe^l.     There- 


Mo.  321,  325;    Fltzpatrick  v.  People.  98  III 
259,  2(K);  State  v.  Jackson,  82  N.  C.  565,  56& 

Lord  Hale  says:  "An  arraignment  con- 
sists of  three  things:  First,  the  calling  the 
prisoner  to  the  bar  by  his  name  and  com- 
manding him  to  hold  up  his  right  hand, 
which,  though  it  may  seem  a  trifling  circum- 
stance, yet  it  is  of  importance,  for,  by  holding 
up  his  hand,  constat  de  persona  indictatl,  and 
be  owns  himself  to  be  of  that  name;  second, 
reading  the  indictment  distinctly  to  him  in 
English,  that  he  may  understand  his  charge; 
third,  demanding  of  him  whether  he  be  guilty 
or  not  guilty,  and  if  he  pleads  not  guilty  the 
clerk  joins  issue  with  him  cul.  prist,  and  en- 
ters the  prisoner's  plea,  then  demands  how 
be  will  be  tried;  the  common  answer  is  'by 
Ood  and  the  country,'  and  thereupon  the 
clerk  enters  po.  se.,  and  prays  to  God  to  send 
him  a  good  deliverance."  State  v.  Weber,  22 
Mo.  321,  325;  Grain  y.  United  States.  16  Sup. 
Ct  952,  956,  162  U.  S.  625,  40  L.  Ed.  1097; 
State  y.  Brock,  39  S.  E.  359,  360,  61  S.  O. 
141.  The  holding  up  by  the  prisoner  of  his 
hand  is  not  an  indispensable  ceremony,  but 
calculated  merely  for  the  purpose  of  identify- 
ing the  person.  Any  other  acknowledgment 
will  answer  the  purpose  as  well.  Therefore, 
if  the  prisoner  obstinately  and  contemptuous- 
ly refuses  to  hold  up  his  hand,  but  confesses 
he  is  the  person  named,  it  is  fully  sufficient 
Then  the  indictment  is  to  be  read  to  him  dis- 
tinctly in  the  English  tongue^  that  he  may 
fully  understand  his  charge,  after  which  it 
is  to  be  demanded  of  him  whether  he  be 
guilty  of  the  crime  of  which  he  stands  in- 
dicted, or  not  guilty.  Early  y.  State,  1  Tex. 
App.  248,  268,  28  Am.  Rep.  409. 

An  "arraignment"  consists  of  three  parts: 
Calling  the  person  to  the  bar  by  bis  name 
and  requesting  him  to  hold  up  his  hand  or 


fore,  if  the  accused  appear  and  plead  to  the 
indictment,  no  more  formal  arraignment  is 
necessary.  State  y.  Braunschweig,  36  Mo. 
397,  39& 

A  plea  of  not  guilty  to  the  indictment  is 
a  sufficient  "arraignment"  State  y.  Grate, 
68  Mo.  22,  27. 

"No  technical  arraignment,  such  as  re- 
quiring the  prisoner  to  hold  up  his  hand,  the 
reading  over  the  indictment  to  him,  and  ask- 
ing him  whether  he  be  guilty  or  not  guilty, 
is  necessary."  And  therefore  a  record  recit- 
ing the  coming  of  the  prosecuting  attorney 
and  the  defendant  in  bis  own  proper  person 
and  by  counsel,  and  that  the  said  defendant, 
for  his  plea  to  such  bill  of  Indictment  upon 
his  formal  arraignment  pleads  not  guilty, 
shows  a  sufficient  arraignment.  State  y. 
Weeden,  34  S.  W.  473,  475,  133  Mo.  70. 

"Arraignment"  as  used  in  Sess.  Acts 
1866-<}7,  p.  931,  c.  208,  providing  that  a  per- 
son indicted  for  an  offense  punishable  with 
death  may  on  his  '"arraignment"  demand 
trial  in  the  circuit  court,  merely  means  the 
calling  of  the  prisoner  to  the  bar  to  answer 
to  the  charge,  and  does  not  include  the  ap- 
peal. Whitehead  y.  Commonwealth  (Va.)  19 
Grat  640,  643. 

"Arraignment"  is  the  bringing  In  of  one 
indicted  for  a  crime,  reading  the  indictment 
to  him  in  open  court,  and  requiring  him  to 
plead  thereto.  In  re  Durant  12  Atl.  650,  853, 
60  Vt  176. 

An*aignment  of  a  person  accused  of  a 
public  offense  is  nothing  more  than  calling 
him  to  the  bar  of  the  court,  and  demanding 
of  him,  after  explanation  of  the  indictment, 
whether  he  pleads  guilty  or  not  guilty.  The 
purpose  of  the  arraignment  is  to  obtain  from 
the  accused  an  answer;   in  other  words,  his 


do  some  other  act  of  identification;   reading ;  pj^^    ^^   ^^^   indictment    United   States 


the  indictment  to  him  in  such  language  as 
to  convey  to  his  mind  the  nature  of  the 
charge  against  him;  demanding  of  him 
whether  he  is  guilty  or  not  guilty.  Elick  y. 
Territory,  1  Wash.  T.  136,  139. 


McKnight  (U.  S.)  112  Fed.  982,  983. 

An  arraignment  is  the  reading  of  an  Ir 
dictment  by  the  clerk  to  the  defendant,  and 
asking  him  if  he  pleads  guilty  or  not  guilty 
to  the  indictment  Ann.  St  Ind.  T.  1899,  ft 
1493;  People  v.  Dl  Medicis,  80  N.  Y.  Supp. 
212,  39  Misc.  Rep.  438.  The  reading  of  the 
indictment  to  the  Jury  in  the  hearing  of  the 
defendant  was  a  substantial  compliance  with 
the  statute.  Utterback  v.  Commonwealth, 
20  Ky.  Law  Rep.  1515,  1517,  49  S.  W.  479, 


Much  of  the  common-law  solemnity  that 
was  formerly  used  in  a  formal  arraignment 
of  those  who  stood  indicted  for  crime  is  now 
dispensed  with.  There  were  reasons  for  an 
adherence  to  them  which  do  not  now  exist 

It  was  at  one  time  necessary  to  ask  him  how  

he  would  be  tried,  but  as  the  right  to  trial   ^^  {q^  ^"  723r88  Am.  St  Rep.  328, 

by  battle  never  obtained  with  us,  and  the 

law  has  provided  that  every  such  issue  shall 

be  submitted  to  a  jury  of  the  country  as  the 

exclusive  triers  of  fact  that  question  would 

be  entirely  meaningless.    Our  law  does  not 

demand  that  he  shall  formally  and  explicitly 

plead  not  guilty.     If  he  requires  a  trial,  or 

does  not  confess  the  indictment  to  be  true, 

it  Is  the  duty  of  the  court  to  enter  a  plea  of 

not  guilty,  and  proceed  in  the  same  man- 


ARRANGE. 

A  promise  to  "arrange"  a  debt  clearly 
imported  an  agreement  to  pay  it  Abel  y. 
Wilder,  77  Tenn.  (9  Lea)  453,  455. 

"Liquidated,"  when  used  In  connection 
with  claims  which  can  be  divided  so  as  to  al- 
low actions  to  be  brought  in  justices'  courts. 
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is  synonymous  with  "arranged."    Farris  v. 
Hightower,  76  Ga.  631,  634. 

ARRANGEMENT. 

When  taken  by  itself,  "arrangement" 
has  a  different  signification  from  the  words 
"contract"  or  "agreement";  yet  when  taken 
in  connection  with  the  allegations  of  the  com- 
plaint, that  there  was  an  "arrangement"  be- 
tween a  railroad  company  and  a  copartner- 
ship for  which  plaintiff  was  working,  requir- 
ing a  railroad  company  to  transport  the  em- 
ployes of  the  copartnership,  was  a  sufficient 
allegation  of  an  agreement  to  that  effect. 
Gilmore  y.  Westerman,  43  Pac.  345,  349,  13 
Wash.  390. 

Eastern  Counties  Railway  Act,  6  &  7 
Wm.  IV,  c  106,  §  111,  enacts  that  in  every 
case  In  which  the  owner  of  any  land,  or  other 
person  by  the  act  capacitated  to  convey, 
shall,  in  their  "arrangements  with  the  com- 
pany," have  received  or  agreed  to  receive 
compensation  for  gates,  bridges,  etc.,  instead 
of  the  same  being  erected  by  the  company, 
it  shall  not  be  lawful  for  such  owners  to 
pass  or  cross  the  railway  from  one  part  to 
the  other,  otherwise  than  by  a  bridge  to  be 
erected  at  the  expense  of  such  owners.  Held, 
that  the  word  "arrangements"  Included  all 
contracts  and  agreements  for  the  erection  of 
crossings,  and  that  a  receipt  of  compensation 
under  the  act  was  an  arrangement  within 
the  section,  and  hence  that  the  landowner 
had  no  right  thereafter  to  cross  the  railway 
without  the  erection  of  a  bridge.  Manning 
V.  Eastern  Counties  Ry.  Co.,  12  Mees.  &  W. 
237. 

The  Century  Dictionary  defines  "ar- 
rangement" as  "preparatory  measure  or  ne- 
gotiation; previous  disposition  or  plan;  prep- 
aration; commonly  used  In  the  plural,  as  'we 
have  made  arrangements  for  a  journey.' " 
Webster  defines  the  word  as  meaning  "pre- 
paratory measure;  preparation;  as  *we  have 
made  arrangements  for  receiving  company.* " 
As  used  in  20  St  at  Large  S.  C.  p.  377,  relat- 
ing to  usury,  and  providing  that  the  act 
shall  not  apply  to  discounts  or  arrangements 
made  prior  to  a  certain  date,  Includes  an  in- 
stance where,  prior  to  the  date  specified,  the 
amount,  terms,  and  security  for  a  loan  had 
all  been  agreed  upon,  and  all  that  remained 
to  be  done  after  that  date  was  to  execute 
the  papers  and  transfer  the  money.  Union 
Mortgage  Banking  &  Trust  Co.  t.  Hagood 
(U.  S.)  97  Fed.  360,  364. 

"Arrangement,"  as  used  in  Bankrupt 
Law  Consolidation  Act  1849,  12  &  13  Vict  c. 
106,  means  compositions  between  the  debtor 
and  creditor.  While  the  natural  meaning 
of  the  word  "arrangement"  Is  a  "setting  in 
order,"  the  word  is  not  limited  to  that  mean- 
ing, but  applies  to  and  includes  contracts  or 
agreements  between  debtor  and  creditor  for 
the  settlement  of  their  claims.  Tetley  t. 
Taylor,  1  El.  A  Bl.  621,  640. 


ARRAS. 

"Arras."  as  used  in  the  Spanish  law, 
"la  that  which  the  husband  gives  the  woman 
on  account  of  man-iage."  Cutter  v.  Wad- 
dingham.  22  Mo.  206,  254  (citing  1  Partidaa, 
507). 

In  White's  M.  Recopllacion,  where  "ar- 
ras" Is  translated  Into  "jointure,"  as  convey- 
ing nearly  the  same  meaning,  the  writer  de- 
fines "arras"  as  "a  dowry  assigned  to,  or 
settled  upon,  the  wife  by  her  husband  for 
her  maintenance  after  his  death,  which  can- 
not exceed  In  value  or  amount  the  tenth 
part  of  his  fortune  or  property,"  and  the 
right  of  the  wife  to  arras  is  likened  to  her 
right  to  dower  under  the  common  law.  Mil- 
ler V.  Dunn,  62  Mo.  216,  219. 

ARRASENE. 

"Arrasene"  consists  of  goods  formed  of 
two  or  more  strands  or  threads  of  sUk,  with 
short  cross  threads,  interlaced  or  woven  so 
as  to  make  a  kind  of  fringed  thread  or  em- 
broidery yam.  Mandel  v*  Spalding  (U.  8.) 
26  Fed.  609,  610. 

ARRAY. 

See  "Challenge  to  the  Array.** 

"Array"  Is  the  whole  body  of  persons 
summoned  to  attend  a  court,  as  they  are 
arrayed  or  arranged  on  the  panel.  Durrah 
V.  State,  44  Miss.  789,  796  (dtlng  Comyn's 
Dig.,  Challenge,  B). 

By  the  "array"  of  grand  juron  is  meant 
the  whole  body  of  persons  summoned  to  serve 
as  such  before  they  have  been  Impaneled. 
Code  Cr.  Proc  Tex.  1895,  art  398. 

ARREARAGE-ARREARS. 

"Arrear"  is  that  which  is  behind  in  pay- 
ment, or  which  remains  unpaid  though  due, 
so  that  an  aflSdavit  that  rent  Is  in  arrear  is  an 
affidavit  that  it  is  due  and  unpaid.  Holllngs- 
worth  V.  Willis,  8  South.  170.  64  Miss.  152. 

The  word  "arrears"  comes  from  the 
French  **arrl6re,"  meaning  behind,  and  signi- 
fies money  unpaid  at  the  due  time,  as  rent  be- 
hind, and  such  is  its  definition  In  all  the  dic- 
tionaries. It  is  unlike  the  word  "due,"  in 
that  due  has  more  than  one  signification,  and 
expresses  two  distinct  Ideas,  at  one  time  sig- 
nifying a  simple  Indebtedness  with  reference 
to  the  time  of  payment,  while  at  other  times 
It  shows  that  the  date  of  payment  is  past 
But  there  is  no  such  ambiguity  about  the 
word  "arrears."  Always  it  must  be  past  due 
to  be  in  arrears,  and  cases  In  the  law  concern- 
ing real  property  Illustrate  this  meaning 
when  used  to  express  that  rent  is  in  arrears 
(citing  Moss  V.  Galllmore,  1  Doug.  279;  Birch 
T.  Wright,  1  Term  B.  878).    Hence  the  power 
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of  a  fraternal  insurance  company  to  declare 
its  dues  in  arrears  is  limited  to  tbe  time  after 
such  dues  become  due  and  payable.  Wiggin 
V.  Knights  of  Pythias  (U.  S.)  31  Fed.  122,  125. 

"Arrearage/*  as  used  in  the  by-laws  of 
a  mutual  benefit  order,  providing  that  a  sus- 
pended member  can  be  reinstated  only  on 
paying  **aJl  arrearages  of  every  kind,"  means 
all  the  charges  that  have  accrued,  and  which 
could  have  been  justly  demanded  of  the  mem- 
ber had  he  not  been  in  default,  so  that  a  mem- 
ber cannot  claim  reinstatement  without  pay- 
ing assessments  levied  while  be  was  suspend- 
ed, although  during  such  suspension  he  was 
not  a  member  entitled  to  the  benefits  of  the 
order.  Sovereign  Camp  Woodmen  of  the 
World  V.  Rothschild,  40  S.  W.  553,  557,  15 
Tex.  Civ.  App.  463. 

Of  aMessment. 

"Arrearage,"  as  used  in  P.  L.  1886,  p.  149, 
Sivlng  jurisdiction  of  cases  involving  arrear- 
ages of  assessments  to  the  commissioners  of 
adjustment,  does  not  necessarily  mean  an  un- 
paid balance  of  a  subsisting  assessment,  but 
any  sum  which  has  been  assessed  for  a  public 
Improvement  makes  arrearages,  without  ref- 
erence to  the  invalidity  of  the  law  under 
which  it  was  imposed.  The  setting  aside  of 
anch  an  assessment  for  total  invalidity  does 
not  prevent  the  sum  represented  thereby  from 
being  regarded  as  an  arrearage.  State  v. 
City  of  Newark,  18  AtL  572,  573,  52  N.  J.  Law 
(23  Vroom)  138. 

Of  moTtsas^* 

In  a  will  of  a  testatrix,  who  had  a  mort- 
gage on  the  estate  of  which  her  brother  was 
tenant  for  life,  and  had  also  his  bond  for  "ar- 
rears" of  interest  on  that  mortgage,  a  bequest 
giving  to  the  brother  the  "arrears"  of  the 
mortgage  did  not  mean  the  mortgage  itself, 
but  what  might  be  due  at  the  death  of  the 
testatrix.    Hamilton  ▼.  Lloyd,  2  Yes.  Sr.  416. 

Of  rent. 

As  chose  in  action,  see  "Rent  in  Arrears." 

The  phrase  "arrearages  of  rent,"  as  used 
in  Acts  1715,  c.  27,  |  5,  providing  that  actions 
of  debt  for  "arrearages  of  rent"  shall  be  lim- 
ited to  three  years,  includes  an  action  of  debt 
for  the  use  and  occupation  of  real  estate.  El- 
der V.  Henry,  34  Tenn.  (2  Sneed)  81,  85. 

"Arrears  of  rent"  are  chattels  real  of  a 
mixed  nature,  being  partly  in  possession  and 
partly  in  action,  and,  if  the  husband  survive 
his  wife,  he,  and  not  her  representatives, 
ahall  have  all  those  arrears  which  became  due 
during  the  marriage  in  her  right,  by  survivor- 
ship. Condit  V.  Neighbor,  13  N.  J.  Law  (1  J. 
S.  Green)  83,  02  (citing  Clancy,  Husb.  &  W. 
10). 

11  Geo.  II,  c  19, 1 1,  provides  that,  in  case 
any  tenant  of  lands  on  the  demise  or  holding 


whereof  any  rent  is  or  shall  be  reserved,  due, 
or  made  payable,  shall  fraudulently  or  clan- 
destinely convey  away  or  carry  off  or  from 
said  premises  his  goods  or  chattels,  to  prevent 
the  landlord  distraining  the  same  for  arrears 
of  rent  so  reserved,  due,  or  made  payable, 
the  landlord  may  seize  the  same  wherever 
found.  Held  not  to  require  that  the  rent 
should  be  in  arrear  at  the  time  of  the  re- 
moval, and,  where  a  tenant  on  the  morning  of 
the  quarter  day  fraudulently  removed  his 
goods  with  intent  to  avoid  a  distress  which 
became  due  on  that  day,  such  rent  was  with- 
in the  meaning  of  the  statute.  Dibble  v. 
Bowater,  2  BL  &  Bl.  564,  509. 

On  stook. 

"Arrears,"  as  used  in  the  by-laws  of  a 
corporation  prohibiting  the  transfer  of  cor- 
porate stock  as  long  as  the  holder  is  in  ar- 
rears, or  in  any  form  indebted  to  it,  is  to  be 
construed  as  including  subscriptions  on  stock 
after  tbe  making  of  a  call  therefor,  and  not 
subscriptions  before  such  call  is  made.  Kahn 
y.  Bank  of  St  Joseph,  70  Mo.  262,  272. 

ARREST. 

See  "Illegal  Arrest";  "Legal  Arrest"; 
"Privilege  from  Arrest";  "Warrant  of 
Arrest" 

An  arrest  is  the  taking,  seizing,  or  de- 
taining the  person  of  another;  touching  or 
putting  hands  on  him  in  the  execution  of 
process,  or  any  act  indicating  an  intention  to 
aiTest  United  States  v.  Benner  (U.  S.)  24 
Fed.  Cas.  1084,  1086;  Rhodes  v.  Walsh,  57  N. 
W.  212,  213,  55  Minn.  542,  23  L.  R.  A.  632; 
Lansing  v.  Case,  4  N.  Y.  Leg.  Obs.  221,  223. 

An  arrest  "is  tbe  apprehending  or  detain- 
ing of  the  person  in  order  to  be  forthcoming 
to  answer  an  alleged  or  suspected  crime." 
Bx  parte  Sherwood,  15  S.  W.  812,  813,  29  Tex. 
App.  334;  Montgomery  County  v.  Robinson, 
85  111.  174,  176;  Hogan  v.  Stophlet,  53  N.  B. 
604,  606,  179  111.  150,  44  L.  R.  A.  809. 

An  arrest  is  a  restraint  of  the  person, 
and  taking  of  the  party  into  actual  custody, 
under  legal  process.  Hart  v.  Flynn's  Bx'r,  38 
Ky.  (8  Dana)  190,  191;  Bmery  y.  Chesley,  18 
N.  H.  198,  201, 

By  "arrest"  is  to  be  understood  "to  take 
the  party  into  custody."  It  is  so  used  in 
works  of  authority.  An  arrest  is  the  begin- 
ning of  imprisonment;  when  a  man  Is  first 
taken  and  restrained  of  his  liberty  by  power 
or  color  of  a  legal  warrant  French  ▼.  Ban- 
croft, 42  Mass.  (1  Mete.)  502,  504. 

To  constitute  a  legal  "arrest,"  the  officer 
must  lay  his  hand  on  the  defendant  or  other- 
wise take  possession  of  his  person.  He  must 
make  him  his  prisoner  in  an  unequivocal 
form.  PeUt  t.  Cohuary  (Del.)  55  AU.  344, 
34& 
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To  constitute  an  arrest,  the  officer  must 
exercise  a  controlling  authority  over  the  de- 
fendant, and  have  the  process  in  his  hand  to 
enforce.  Lansing  v.  Case,  4  N.  Y.  Leg.  Obs. 
221,  223. 

Arrest  is  the  taking  of  a  person  Into  cus- 
tody that  he  may  be  held  to  answer  for  a  pub- 
lic offense.  Code  Cr.  Proc  S.  D.  1903,  i  110; 
Gen.  St  Kan.  1901,  S  5571;  Comp.  Laws  Nev. 
1900,  §  4092;  Rev.  St  Okl.  1903,  §  5255. 

An  arrest  is  the  taking  of  a  person  into 
custody  in  the  manner  authorized  by  law. 
Rev.  Codes  N.  D.  1890,  §  7912.  An  arrest  is 
taking  a  person  into  custody  in  a  case  and  in 
the  manner  authorized  by  law.  Rev.  St. 
Utah  1898,  S  4C35.  An  "arrest"  is  taking  a 
person  Into  custody  in  a  case  and  in  the  man- 
ner authorized  by  law.  An  arrest  may  be 
made  by  a  peace  officer  or  by  a  private  person. 
Pen.  Code  Idaho  1901,  §  5230.  An  "arrest"  is 
taking  a  person  into  custody  in  a  case  and  in 
the  manner  authorized  by  law.  An  arrest 
may  be  made  by  a  peace  officer  or  by  a  pri- 
vate person.    Pen.  Code  Cal.  1903,  §  834. 

Arrest  is  the  taking  of  a  person  into  cus- 
tody, that  he  may  be  held  to  answer  for  a 
crime.  Cr.  Code  N.  Y.  1903,  8  167;  Ann. 
Codes  &  St  Or.  1901,  {  ICOl. 

An  "arrest"  is  made  by  an  actual  re- 
straint of  the  person  of  the  defendant  or  by 
his  submission  to  the  custody  of  the  officer, 
under  authority  of  a  warrant  or  otherwise. 
Rev.  St  Mo.  1899,  {  2540. 

An  offer  of  a  reward  for  the  arrest  and 
conviction  of  an  unknown  perpetrator  of  a 
crime  cannot  be  taken  literally,  but  the  con- 
ditions thereof  are  substantially  performed 
by  a  person  who  obtains  possession  of  the 
facta  necessary  to  secure  his  arrest  and  con- 
viction, and  gives  them  to  some  proper  person 
interested,  although  he  does  not  himself  make 
the  arrest  but  this  and  the  prosecution  are 
made  by  the  proper  officers.  Kinn  v.  First 
Nat  Bank,  95  N.  W.  969,  971,  118  Wis.  537 
(citing  Haskell  v.  Davidson,  91  Me.  488,  40 
Atl.  330,  42  L.  R,  A.  155,  64  Am.  St  Rep.  254). 

"Arrest"  as  used  in  Code  1892,  §  1387, 
providing  a  reward  for  the  arrest  of  any  one 
who  has  killed  another  and  is  fleeing  or  at- 
tempting to  flee  before  arrest  the  term  "ar- 
rest" refers  to  an  arrest  for  the  offense  aris- 
ing from  the  killing  of  another,  and  the  flee- 
ing before  arrest  means  the  fleeing  of  one,  who 
has  killed  another,  before  arrest  for  the  of- 
fense arising  from  that  killing.  So  that,  where 
one  who  wounded  another,  while  his  victim 
was  still  alive,  was  arrested  and  tried  for  as- 
sault with  intent  to  kill  and  discharged,  and, 
on  his  victim's  subsequently  dying,  fled,  one 
who  then  arrested  him  for  the  offense  of  kill- 
ing his  victim  was  entitled  to  the  reward. 
Newton  County  y.  DooUttle,  18  South.  451,  72 
Miaa.  92a 


Actual  tancHins  unneeeasary. 

An  arrest  is  usually  made  by  taking  the 
person  into  actual  custody.  The  common 
practice  is  to  put  the  hand  upon  the  individ- 
ual, and  any  touching,  however  slight.  Is 
enough.  Genner  v.  Sparks,  1  Salk.  79.  But 
no  manual  touching  of  the  body  or  actual 
force  is  necessary  to  constitute  an  arrest,  if 
the  party  be  within  the  power  of  the  officer 
and  submits  to  the  arrest  Butler  v.  Wash- 
burn, 25  N.  H.  (5  Fost)  251,  258  (citing  Hor- 
ner V.  Batten,  Bull.  N.  P.  62);  Emery  v.  Ches- 
ley,  18  N.  H.  198,  201;  Bissell  v.  Gold  (N.  Y.) 
1  Wend.  210,  215.  19  Am.  Dec.  480.  But  mere 
words  will  not  make  an  arrest  if  the  party 
resists  and  refuses  to  be  arrested.  Gaae  v. 
State  (Miss.)  17  South.  879,  88L 

"To  constitute  a  legal  arrest,  it  ie  not 
necessary  that  the  officer  should  touch  the 
person  of  the  individual  against  whom  the 
precept  has  issued.  It  is  sufficient  if,  upon 
being  in  his  presence,  he  tells  him  he  has 
such  a  precept  against  him,  and  the  person 
says,  *I  submit  to  your  authority,*  or  uses 
language  expressive  of  such  submission. 
But  it  is  not  every  touching  of  the  person 
that  will  constitute  an  arrest;  It  must  be 
touching  with  such  an  intent,  as  for  in- 
stance, an  officer  has  a  ca.  sa.  against  a  de- 
fendant whom  he  meets  in  company,  and 
goes  up  to  him  and  shakes  hands  with  him, 
without  apprising  him  that  he  has  such  a 
precept.  This  might  not  be  an  arrest  unless 
so  intended  and  understood  by  the  party. 
So  if  an  officer  meets  the  defendant  in  pub- 
lic company  or  on  a  highway  and  notifies 
him  of  his  having  a  precept  and  directs  him 
to  meet  him  at  some  particular  place,  this 
might  be  an  arrest  or  not,  as  the  parties  in- 
tended."   Jones  V.  Jones,  35  N.  C.  448,  449. 

The  term  "arrest"  has  a  technical  mean- 
ing, and  implies  that  the  person  is  restrained 
of  his  liberty  by  some  officer  of  the  law. 
armed  with  lawful  process  authorizing  the 
arrest.  The  officer  need  not  touch  the  person 
of  such  party  to  make  the  arrest  effectual, 
but  he  must  have  and  intend  to  have  con- 
trol of  the  party's  person.  Thus,  if  the  officer 
come  into  a  room  and  tell  the  person  that 
he  arrests  him,  and  locks  the  door,  there  is 
an  arrest  If  the  officer  and  the  party  to  be 
arrested  meet,  and  the  former  notifies  the 
latter  that  he  has  process  for  his  arrest,  and 
the  officer  directs  to  meet  him  at  a  particu- 
lar place,  this  would  be  a  sufficient  arrest 
If  the  officer  and  the  party  so  agree  and  in- 
tend. State  V.  Buxton,  102  N.  0.  129.  131. 
8  S.  E.  774,  775. 

An  actual  touching  of  hands  is  not  es- 
sential to  constitute  a  valid  arrest  If  the 
defendant  voluntarily  consents  to  be  consid- 
ered under  arrest,  in  consideration  of  being 
allowed  his  freedom  of  locomotion  under  the 
discretion  of  the  officer,  the  arrest  Is  com- 
plete.   Pen.  Code  Ga.  1S95,  i  883. 
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Appreltenaioii  distlnsiilalied* 

The  word  "arrest"  Is  more  properly  used 
in  civil  cases,  and  "apprehension"  In  crim- 
inal. The  word  "arrest/*  among  others,  has 
the  meaning  of  to  take,  seize,  or  apprehend 
a  person  by  authority  of  lep^al  process  issued 
for  that  purpose,  Montgomery  County  v. 
Robinson,  85  111.  174,  17G;  Hogan  v.  Stophlet, 
53  N.  E.  G04,  600,  179  III.  150,  44  L.  K.  A. 
809. 

In  admiralty. 

**The  term  'arrest*  is  a  technical  term 
used  In  admiralty  process  to  indicate  an  ac- 
tual seizure  of  property."  Pelham  v.  Rose, 
76  U.  S.  (9  Wall.)  103,  107,  19  L.  Ed,  602. 

Am  imprisonment. 

See  "Imprison — Imprisonment 

"An  arrest  is  an  imprisonment**  Blight 
y.  Meeker,  7  N.  J.  Law  (2  Halst)  97,  98. 

As  rabstitnte  for  ne  eneat. 

The  "arrest**  authorized  by  Code  Civ. 
Proc.  S  551,  authorizing  the  court  to  grant 
an  order  of  arrest  in  an  action  wherein  the 
Judgment  demanded  would  require  the  per- 
formance of  an  act,  the  neglect  or  refusal 
to  perform  which  would  be  punishable  by 
the  court  as  a  contempt,  and  there  might  be 
danger  that  the  Judgment  or  order  requiring 
the  performance  of  the  act  would  be  inef- 
fectual. Is  a  substitute  for  the  writ  ne  exeat 
Ensign  V.  Nelson,  1  N.  Y.  Supp.  685,  686,  49 
Hun,  215. 

Servioe  of  oiTil  proooM. 

A  member  of  Congress  while  In  his  state 
on  private  business,  with  leave  of  absence, 
during  a  session  of  Congress,  is  not  exempt 
from  service  of  civil  process  under  the  Con- 
stitution of  the  United  States,  art.  6,  declar- 
ing that  Senators  and  Representatives  shall 
in  all  cases,  except  treason  and  felony  and 
breach  of  the  peace,  be  privileged  from  ar- 
rest during  their  attendance  at  sessions  of 
their  respective  houses,  in  going  to  and  re- 
turning from  the  same;  the  word  "arrest,** 
being  construed  in  its  strict  sense,  applying 
to  arrest  of  their  persons,  and  not  relating 
to  an  exemption  from  suit  Worth  v.  Nor- 
ton, 33  S.  B.  792,  794.  56  S.  C.  56. 

In  construing  the  constitutional  provi- 
sion that  the  members  of  each  house  shall 
in  all  cases  except  treason,  felony,  or  breach 
of  the  peace,  be  privileged  from  arrest  dur- 
ing the  session  of  their  respective  houses, 
And  in  going  to  and  returning  from  the  same, 
the  court,  after  quoting  the  definitions  given 
in  United  States  v.Benner  (U.S.) 24  Fed.Cas. 
1084,  Hart  v.  Flynn's  Ex'r,  38  Ky.  (8  Dana) 
190,  Montgomery  County  v.  Robinson,  85  111. 
174,  and  French  v.  Bancroft,  42  Mass.  (1 
Mete.)  502,  said  that  this  meaning  of  "ar- 
rest** was  well  known  and  understood  at  the 
thne  of  the  adoption  of  the  Constitution,  and 


will  be  presumed  to  have  been  used  in  that 
sense,  and  such  provision  does  not  give  them 
a  privilege  from  the  service  of  summons  In 
a  civil  action.  Rhodes  v.  Walsh,  57  N.  W. 
212,  213,  55  Minn.  542,  23  L.  R.  A.  632.  A 
like  construction  was  given  to  a  similar  pro- 
vision in  Const.  Tex.  art  3,  8  16.  Gentry  v. 
Griffith,  27  Tex.  461.  462. 

"Arrest,**  as  used  in  an  act  exempting 
from  arrest  persons  necessarily  attending  on 
courts,  means  an  actual  detention  of  the  per- 
son^  and  hence  the  service  of  a  summons  or 
citation  on  one  while  attending  on  a  court  is 
not  within  the  statute.  Huntington  v.  Shultz 
(S.  C.)  Harp.  452,  453,  18  Am.  Dec.  660.  As 
used  in  Rev.  St  111.  c.  12,  {  8,  providing  that 
attorneys.  Judges,  etc.,  shall  be  privileged 
from  arrest  while  they  are  attending  court, 
or  going  to  and  returning  from  it,  means 
"the  detention  of  the  person  in  contradistinc- 
tion to  mere  service  of  summons.**  Robblns 
V.  Lincoln  (U.  S.)  27  Fed.  342,  343. 

As  defined  by  Gen.  St.  1894.  c.  105,  "ar- 
rest** is  "the  taking  of  a  person  Into  custody, 
that  he  may  be  held  to  answer  for  a  public 
ofTense,  and  is  accomplished  by  an  actual  re- 
straint of  the  person  of  the  defendant,  or  by 
his  submission  to  the  custody  of  the  oflScer; 
and  the  officer  is  required  to  inform  the  de- 
fendant that  he  acts  under  the  authority  of 
a  warrant  and  show  the  warrant  If  requir- 
ed.*' Subpcenas  are  put  upon  a  different 
footing  from  the  service  of  a  criminal  war- 
rant, and  there  is  no  arrest  in  such  case. 
Steenerson  v.  Polk  County  Com'rs,  68  Minn. 
609,  516.  71  N.  W.  687,  690. 

ABREST  OF  JTrDOMENT. 

See,  also,   "Motion  in  Arrest  of  Judg- 
ment" 

An  arrest  of  Judgment  is  the  act  of  stay- 
ing a  Judgment  or  refusing  to  render  Judg- 
ment in  actions  at  law  and  criminal  cases, 
after  verdict  for  some  matters  intrinsic,  ap- 
pearing on  the  face  of  the  record,  which 
would  render  the  Judgment  if  given,  errone- 
ous or  reversible.  The  question  raised  by  a 
motion  in  arrest  of  Judgment  is  a  question 
of  law  arising  from  the  face  of  the  record. 
Hence  an  objection  that  the  act  of  the  Leg- 
islature under  which  the  term  of  court  was 
held  was  not  passed  In  a  constitutional  man- 
ner, as  disclosed  by  the  Journals  of  the  Sen- 
ate and  House  of  Representatives,  cannot  be 
raised  on  such  a  motion.  Browning  v.  Pow- 
ers, 44  S.  W.  224,  142  Mo.  322. 

According  to  Blackstone,  arrests  of  Judg- 
ment arise  from  intrinsic  causes  appearing 
upon  the  face  of  the  record,  and  he  enume- 
rates the  grounds  which  will  be  sufficient  to 
prompt  this  action  of  the  court,  as  follows: 
"Where  the  declaration  varies  totally  from 
the  original  writ;  where  the  verdict  materi- 
ally differs  from  the  pleadings  and  issues 
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thereon;  and  where  the  case  laid  In  the  dec- 
laration iB  not  sufficient  In  point  of  law  to 
found  an  action  upon.'*  8  BI.  Gomm.  393. 
A  standard  writer  says:  "As  a  general  rule, 
a  Judgment  can  be  arrested  only  for  some 
matter  appearing,  or  the  omission  of  some 
matter  which  ought  to  appear,  on  the  face 
of  the  record  itself."  Byrne  v.  Lynn,  44  S. 
W.  311,  316.  18  Tex.  Oy.  App.  252  (citing  1 
Black,  Judgm.  8  96). 

An  arrest  of  judgment  Is  a  setting  aside 
of  judgment  after  verdict,  predicated  .on 
some  defect  which  appears  on  the  face  of 
the  record  or  pleadings.  Rountree  v.  Lath- 
rop,  69  Ga.  539,  540;  People  v.  Kelly,  94  N. 
T.  526,  530.  It  cannot  be  based  on  a  mere 
affidavit  showing  the  existence  of  a  fact  out- 
side of  the  record,  and  which  does  not  con- 
stitute a  part  of  the  same.  People  y.  Kelly, 
94  N.  Y.  526,  530. 

ARKEST  ON  CIVIL  PROCESS. 

The  words  "arrested  on  civil  process"  in 
the  section  of  the  national  guard  act,  provid- 
ing that  no  officers  or  soldiers  shall  be  ar- 
rested in  civil  suits  while  going  to,  remain- 
ing at,  or  returning  from  the  place  where 
he  is  ordered  to  attend  for  election  of  offi- 
cers or  military  duty,  cannot  be  construed 
to  mean  "privilege  from  suit."  Land  Title 
&  Trust  Co.  V.  Rambo,  34  Ati.  207,  174  Pa. 
566. 

ARRESTED  FOR  DRUNKENNESS. 

A  statement  in  a  libelous  article  that 
the  plaintiff  was  "arrested  for  drunkenness" 
is  not  an  assertion  that  he  was  in  fact  drunk, 
but  only  that  he  was  arrested  on  a  charge 
of  drunkenness.  Stacy  y.  Portland  Pub.  CSo., 
68  Me.  279,  286. 

ARRESTS,       RESTRAINTS,      DETAIN- 
MENTS  OF  KINGS,  ETC. 

See,  also,  ''Restraint  of  Kings  or 
Princes";  "Unlawful  Arrest,  Restraint 
and  Detainment" 

The  words  arrest,  restraint,  and  detain- 
ment of  all  kings,  in  a  marine  policy  insur- 
ing against  arrest,  restraint,  and  detainment 
of  all  kings,  covers  a  loss  caused  by  a  ves- 
sel being  unable  to  enter  her  port  of  destina- 
tion by  reason  of  a  blockade,  though  she  pro- 
ceeds to  other  ports  without  attempting  to 
enter  the  blockaded  port.  Schmidt  v.  Unit- 
ed States  Ins.  Co.,  1  Johns.  249,  2G2,  3  Am. 
Dec.  319. 

An  insurance  on  merchandise  on  board 
a  vessel  against  usual  sea  risks,  and  also 
against  "arrests,  restraints,  and  detainments 
of  kings,  princes,  or  people,'*  should  be  con- 
strued to  cover  a  blockade  which  prevents 
the  vessel  from  entering  her  port  of  destina- 
tion and  require!  her  to  put  back  to  the  port 


of  departure.    Vlgers  v.  Ocean  Ins.  Co.,  12 
La.  362,  366,  32  Am.  Dec.  118. 

A  policy  of  Insurance  on  a  vessel  insui^ 
ed  against  "arrests,  restraints,  and  detain- 
ments of  kings."  Held,  that  such  clause  was 
intended  to  insure  against  any  interruption 
of  the  voyage  by  reason  of  foreign  govern- 
mental action,  and  hence,  if  the  vessel  with- 
in a  foreign  port  was  blockaded  in  the  course 
of  her  voyage  and  prevented  from  proceed- 
ing, she  being  a  neutral  vessel,  and  having 
on  board  a  neutral  cargo  laden  before  the 
institution  of  the  blockade,  she  sustained  a 
loss  within  the  clause  entitling  her  to  recov- 
er thereunder,  the  restraint  being  unlawful. 
Ollvera  v.  Union  Ins.  Co.,  16  U.  S.  (3  Wheat) 
183,  188,  189.  4  L.  Ed.  465. 

Arrests,  restraints,  and  detainments  of 
kings,  princes  or  peoples,  within  the  mean- 
ing of  a  marine  policy  on  a  cargo  of  slaves 
against  such  arrests,  restraints,  and  detain- 
ments, includes  the  issuing  of  a  writ  of  ha- 
beas corpus  by  a  judicial  officer  of  a  govern- 
ment within  the  control  of  which  the  vessel 
is  driven  by  stress  of  weather,  which  results 
in  the  slaves  being  taken  from  the  vessel 
and  set  at  liberty.  Simpson  v.  Charleston 
Fire  &  Marine  Ins.  Co.  (S.  G.)  Dud.  239.  242. 

ARRIVE-ARRIVAL 

See  "Nonarrival";    "On   Arrival";    "Tb 
Arrive." 

"Goods  'arrive*  when  they  reach  their 
destination.  The  term  necessarily  involves 
the  idea  of  cessation  of  transit  Goods  ship- 
ped from  Virginia  to  Alabama  cannot  be  said 
to  arrive  in  North  Carolina,  South  Carolina, 
or  Georgia,  but  only  when  they  reach  their 
destination  in  Alabama."  In  re  Langford 
(U.  S.)  57  Fed.  570,  573. 

"Arrival,"  as  used  in  a  contract  for  the 
sale  of  goods  to  be  shipped  by  a  certain 
steamer,  and  providing  that  if  there  shall 
be  no  arrival  there  is  no  sale,  refers  to  the 
goods  which  are  the  subject  of  the  contract, 
and  not  the  particular  vessel  by  which  they 
are  shipped;  meaning  simply  that  If  the 
goods  never  arrive  at  their  destination  the 
buyers  shall  not  become  liable  for  the  price, 
and  does  not  release  the  buyer  from  such  li- 
ability if  the  goods  arrive  by  another  steam- 
er than  that  by  which  they  were  originally 
shipped.  Harrison  v.  Fortlage,  16  Sup.  Ct 
488.  490,  161  U.  S.  57,  40  L.  Ed.  616. 

"Arrival,"  within  the  meaning  of  Act 
Cong.  Aug.  8,  1890,  c.  728,  26  Stat  313  [U.  & 
Comp.  St  1901,  p.  3177],  providing  that  intox- 
icating liquors  transported  into  another  state, 
or  remaining  therein  for  use,  etc.,  shall  upon 
arrival  in  such  state  be  subject  to  the  opera- 
tion of  its  laws  enacted  in  the  exercise  of  its 
police  power,  is  to  be  construed  to  have  ref- 
erence to  its  arrival  at  its  destination,  and 
not  at  the  state  line,  and  therefore  the  power 
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of  the  state  does  not  attach  when  the  goods 
first  entered  the  state,  and  before  they  reach 
their  destination.  Rhodes  v.  Iowa,  18  Sup. 
Ct.  664.  667.  170  U.  S.  412,  42  L.  Ed.  1088. 
Contra,  see  State  t.  Aiken,  20  S.  B.  221,  232, 
42  S.  G.  222,  26  L.  R.  A.  845.  The  word  a» 
80  used  refers  to  the  time  when  the  goods 
have  been  placed  in  the  railroad  company's 
warehouse  in  readiness  for  the  call  of  the 
consignee.  But  a  delivery  to  the  consignee 
Is  not  essential  to  the  idea  of  arrival.  South- 
ern Ry.  Co.  V.  Heymann,  45  S.  B.  491,  492, 
118  Ga.  616. 

Whisky  purchased  in  North  Carolina,  be- 
ing carried  by  the  purchaser  in  a  buggy 
from  the  place  of  purchase  to  his  residence, 
will  not  be  deemed  to  have  arrived  within 
the  territorial  limits  of  the  state,  nothing 
having  been  done  to  break  the  continuity  of 
the  transportation  from  the  place  of  pur- 
chase. State  y.  Holleyman,  33  S.  B.  366,  867, 
55  S.  C.  207,  45  L.  R.  A.  567. 

22  Stat  521,  exempting  from  duty  wear- 
ing apparel  in  actual  use,  and  other  personal 
effects  of  "persons  arriving  in  the  United 
States,"  means  citizens  returning,  or  foreign- 
ers visiting  or  immigrating.  Astor  v.  Mer- 
ritt,  4  Sup.  Ct  413,  419,  111  U.  S.  202,  28 
L.  Ed.  401. 

Laws  1898,  c.  230,  being  the  act  in  rela- 
tion to  the  public  administrator  in  the  county 
of  New  York,  in  its  reference  to  assets  which 
"shall  arrive  within  the  county  of  New  York 
after  his  death,"  means  that  the  assets  may 
arrive  or  come  into  the  state  in  good  faith 
in  due  course  of  business,  and  not  for  the 
avowed  purpose  of  securing  a  resident  plain- 
tiff who  can  prosecute  a  negligence  action 
against  a  foreign  corporation  on  a  cause  of 
action  arising  in,  and  between  residents  of, 
another  state.  Hoes  v.  New  York,  N.  H.  & 
H.  R.  Co.,  66  N.  B.  119,  121. 173  N.  Y.  435. 

ABBIVE— ABBIVAL  (Of  Vessel). 

Am  aiieliQrInB. 

The  arrival  of  a  vessel  does  not  neces- 
sarily Imply  anchoring,  nor  is  it  necessary 
that  she  should  be  at  anchor  before  she  is 
considered  as  having  "arrived."  There  can 
be  no  actual  bounds  within  which  a  vessel 
must  come,  and  no  arbitrary  distance  can  be 
determined  in  feet,  yards,  or  fathoms  which 
might  not  very  soon  be  proven  unreasonable 
and  inexpedient,  and  a  vessel  is  deemed  to 
have  arrived,  within  the  wrecking  rule  in 
salvage  cases,  where  she  is  within  reasonable 
hailing  distance,  ready  to  receive  and  obey 
orders.  Acosta  v.  The  Halcyon  (U.  S.)  1  Fed. 
Gas.  57. 

To  constitute  the  "arrival"  of  a  certain 
quantity  of  oil  in  a  vessel,  the  vessel  must 
be  moored  within  the  time  stipulated.  Gray 
V.  Gardner,  17  Mass.  188.  190. 


As  arrlTal  at  plaoe  of  disoliarge. 

"As  between  the  shipowner  and  the  char- 
terer, the  arrival  of  the  ship  is  deemed  to  be 
complete  from  the  time  when  the  ship  has 
arrived  at  the  usual  or  designated  place  to 
discharge  her  cargo  within  the  port  such  as 
the  public  docks,  although  she  may  not  be 
able  to  get  a  berth  immediately  so  as  to  com- 
mence the  discharge."  Gronstadt  y.  Witt- 
hofl  (U.  S.)  15  Fed.  265,  268. 

In  a  bill  of  lading  providing  that  24 
hours  after  arrival  at  a  certain  port  a  cer- 
tain time  should  be  allowed  for  receiving 
the  cargo,  etc.,  "arrival"  means  going  to  the 
place  at  which  the  master  may  report  bis 
vessel  as  ready  to  deliver  her  cargo  and  call 
upon  the  consignee  to  provide  a  place  for 
delivery.  Kenyon  r.  Tucker,  23  Atl.  61,  62, 
17  R.  I.  529. 

There  has  been  an  arrival  of  a  vessel 
within  its  charter  party,  providing  for  de- 
murrage after  arrival,  where  she  was  stopped 
in  the  harbor  by  the  consignees,  and  the  cap- 
tain went  ashore  and  was  thereafter  told  to 
take  his  vessel  to  any  point  in  the  harbor  to 
wait  before  discharging  his  cargo  until  it 
could  be  sold.  Reed  r.  Weld  (U.  S.)  6  Fed. 
304. 

"Arrival,"  within  a  bill  of  lading  pro- 
viding for  demurrage  24  hours  after  arrival, 
does  not  mean  when  the  vessel  has  reached 
the  wharf  of  the  consignee,  where  the  vessel 
was  unable  to  do  so  because  of  ice  in  the 
harbor,  but  reached  a  neighboring  wharf 
and  tendered  the  cargo.  Choate  t.  Meredith 
(U.  S.)  5  Fed,  Cas.  648. 

A  policy  obligating  the  underwriters  to 
return  to  the  assured  seven  pounds  per  cent 
premium  "for  arrival"  meant  the  arrival  of 
the  vessel  at  the  place  where  the  captain 
elected  to  discharge  his  cargo,  and  tliis 
though  the  point  selected  was  a  point  two 
miles  and  a  half  outside  the  harbor  where 
ships  generally  discharge,  and  from  which 
the  vessel  was  taken  possession  of  by  gov- 
ernment officers  and  her  cargo  confiscated, 
thereby  discharging  the  underwriters  from 
liability  for  loss,  and,  the  ship  having  "ar- 
rived" within  the  terms  of  the  policy,  enti- 
tled the  assured  to  the  discount  Dalgleish 
V.  Brooke,  15  Bast  295,  296. 

"Arrival,"  as  used  in  Consular  Act  1803, 
c.  62,  8  1  (2  Story's  Laws,  p.  884;  2  Stat  203, 
c.  9),  imposing  a  penalty  of  $500  for  not  de 
positing  a  ship*s  register  with  the  consul  on 
arrival  in  a  foreign  port,  means  an  arrival 
at  a  voluntary  port  of  destination  for  pur- 
poses of  trade.  Parsons  v.  Hunter  (U.  S.)  If 
Fed.  Cas.  1,259,  1,260. 

If  a  vessel  is  insured  until  she  arrives 
at  a  particular  port  and  is  destined  to  dis- 
charge cargo  successively  at  two  different 
wharves  within  that  port,  each  being  a  dis- 
tinct place  for  delivery  of  cargo,  the  risk 
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ends  when  she  has  been  moored  24  hours  In 
safety  at  the  first  place.  A  vessel  "arrives" 
at  a  particular  port  when  she  comes  or  is 
brought  to  the  place  where  it  is  intended  to 
discharge  her,  and  where  is  the  usual  and 
customary  place  of  discharge.  When  the 
vessel  is  insured  to  one  or  two  ports  and 
sails  for  one,  the  risk  terminates  on  her  ar- 
rival there.  Simpson  v.  Pacific  Mut  Ins. 
Co.  (U.  S.)  22  Fed.  Cas.  174,  175. 

"Arrived,"  as  used  In  a  marine  policy 
providing  that  it  shall  continue  in  force  un- 
til the  vessel  shall  have  arrived  in  a  certain 
harbor,  la  to  be  construed  to  mean  arrival 
at  the  particular  point  or  place  in  the  harbor 
which  is  the  ultimate  destination  of  the  ship. 
Meigs  V.  Mutual  Marine  Ins.  C!o.»  56  Mass.  (2 
Cush.)  439,  453. 

As  mriival  at  port  of  destlnatioii* 

Rev.  St.  §  2867  [U,  S.  Comp.  St.  1901,  p. 
1908],  providing  that  if,  after  the  arrival  of 
any  vessel  within  the  limits  of  a  collection 
district,  any  part  of  her  cargo  shall  be  un- 
laden without  authority  of  a  customs  offi- 
cer, the  merchandise  so  unladen  shall  be  for- 
feited, held  to  mean  the  arrival  of  a  vessel 
within  a  port  with  the  intent  to  discharge 
her  cargo,  and  hence,  where  the  vessel  has 
been  driven  ashore  by  stress  of  weather  and 
unladen  of  her  cargo  without  authority  of  a 
customs  ofl^cer,  the  case  is  not  within  the 
statute.  The  Cargo  ez  Lady  Essex  (U.  S.) 
39  Fed.  765,  767. 

Merely  touching  at  a  port,  without  com* 
Ing  to  an  entry  or  transacting  any  business, 
is  not  an  "arrival"  within  Act  Feb.  28,  1803, 
S  2,  2  Stat  203,  concerning  consuls  and  vice 
consuls,  requiring  masters  of  vessels  to  de- 
posit their  ship  papers  with  the  consul  on 
their  arrival  in  a  foreign  port  It  is  difficult 
to  determine  the  precise  import  of  the  word 
"arrival."  Its  common  and  obvious  meaning 
Is  coming  to  some  port  or  place,  but  in  the 
fiscal  navigation  laws  of  the  United  States 
it  is  perhaps  not  most  generally  used  in  its 
original  and  etymological  meaning,  nor  is  it 
invariably  used  in  one  and  the  same  sense, 
so  that  what  is  deemed  by  law  to  be  an  ar- 
rival for  one,  perhaps  is  not  deemed  to  be  so 
for  another.  In  the 'twenty-fifth  section  of 
the  collection  law,  requiring  every  master  of 
a  vessel  coming  from  a  foreign  port,  on  his 
arrival  within  four  leagues  of  the  coast  or 
within  the  liihlts  of  any  collection  district 
to  exhibit  and  manifest  his  cargo  to  the  offi- 
cer of  the  customs  who  comes  on  board  his 
vessel,  it  was  used  in  the  most  common  sig- 
nification, and  means  coming  within  four 
leagues  of  the  coast  or  within  the  limits  of  a 
district  And  it  was  held  in  another  case 
that  the  casual  touching  at  a  port  for  pur- 
poses not  connected  with  the  object  of  the 
voyage  was  not  an  arrival  within  Act  Feb. 
18,  1703,  authorizing  vessels  in  certain  cases, 
when  in  a  district  to  which  they  do  not  be- 


long, to  change  their  papers  and  take  out  a 
temporary  register  or  license,  which  they  are 
required,  within  10  days  after  their  arrival 
within  the  district  to  which  they  belong,  to 
surrender,  and  take  out  new  papers.  In  the 
section  of  the  law  under  consideration  in  the 
case  at  bar,  the  word  "arrival"  means  an 
arrival  at  the  port  of  destination.  Toler  v. 
White  (U.  S.)  24  Fed.  Cas.  3,  6.. 

The  ordinary  meaning  of  the  word  "arr 
rival,"  in  the  revenue  laws,  is  the  coming  of 
a  vessel  to  some  place  of  her  destination  in 
the  course  of  a  voyage,  some  terminus  em- 
braced within  the  range  of  her  employment 
or  of  the  expedition  in  which  she  is  engaged. 
In  this  way  it  is  used  as  contradistinguished 
from  the  phrase  "touching  at  a  port"  though 
in  a  more  loose  sense  a  vessel  is  said  to  ar- 
rive at  a  port  at  which  she  touches.  The 
strict  and  etymological  meaning  of  the  word 
"arrive"  is  to  come  to  the  shore,  and  in  the 
French  language,  through  which  the  word 
comes  to  us  from  the  Latin,  this  meaning  is 
preserved.  The  word  implies  a  transltns 
and  a  terminus,  a  voyage  made,  and  a  point 
at  which  it  terminates.  United  States  v. 
Shackford  (U.  S.)  27  Fed.  Cas.  1040. 

The  mere  transit  through  the  waters  of 
the  St  Mary's  river  for  the  purpose  of  pro- 
ceeding to  Spanish  territory  Is  not  an  "ar- 
rival" within  the  limits  of  the  United  States 
from  a  foreign  port  within  the  act  requiring 
a  vessel  so  arriving  to  report  or  enter  with 
a  collector  of  the  United  States.  The  Apol- 
lon,  22  U.  S.  (9  Wheat)  362,  368,  6  L.  Bd.  lit 

The  term  "arrival,"  as  used  in  the  act  of 
18d8,  §  2,  requiring  the  master  of  a  United 
States  ship,  on  its  arrival  in  a  foreign  port 
to  deposit  his  register,  sea  letter,  and  Med- 
iterranean passport  means  arrival  at  a  vol- 
untary port  of  destination  for  the  purposes  of 
trade.  Parsons  v.  Hunter  (U.  S.)  18  Fed.  Cas. 
1259,  1260.  A  Spanish  fishing  smack  from 
Havana,  which  anchored  within  five  miles  of 
the  mainland  of  Florida  for  the  purpose  of 
repairing  a  disabled  mast  and  which  was  not 
bound  to  and  did  not  enter  any  port  of  the 
United  States,  is  not  within  the  provision 
of  Rev.  St  i  2773  [U.  S.  Comp.  St  1901,  p. 
1862],  providing  that  if  any  vessel,  having 
arrived  within  the  limits  of  any  collection 
district  from  any  foreign  port  departs  or  at- 
tempts to  depart  from  the  same  without  mak- 
ing report  or  entry,  she  shall  be  liable  to  a 
penalty,  etc.,  as  such  ship  could  not  be  said 
to  have  "arrived."  The  Javirena  (U.  S.)  67 
Fed.  152,  155,  14  C.  C.  A.  350. 

Act  Cong.  Feb.  28,  1803  (2  Stat  203),  de- 
clared  that  it  shall  be  the  duty  of  the  master 
of  a  ship  belonging  to  citizens  of  the  United 
States,  on  his  arrival  at  a  foreign  port  to 
deposit  his  passport  with  the  consul.  It  was 
held  that  "arrival"  means  an  arrival  for  th? 
purpose  of  business,  requiring  an  entry  and 
clearance,  and  does  not  Include  putting  into 
a  foreign  port  to  get  information,  without 
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going  to  the  barbor  or  wharves,  and  not  en- 
tering or  repairing,  or  needing  the  aid  of  a 
consai  in  any  respect,  and  leaving  the  port 
within  a  few  hours.  Harrison  v.  Vose,  50 
U.  S.  (9  How.)  372,  384.  13  L.  Ed.  179. 

Enter  dlstinsuifllied. 

In  reference  to  a  vessel  reaching  port, 
the  words  "arrive"  and  "enter"  are  not  syn- 
onymous, as  there  may  be  an  arrival  without 
an  actual  entry  or  an  attempt  to  enter  a  port. 
An  arrival  within  a  port  cannot  be  without 
an  entry  Into  the  port  United  States  y.  Open 
Boat  (17.  S.)  27  Fed.  Gas.  846,  851. 

ARRIVING  FROM  SEA. 

As  far  as  the  use  of  wharves  Is  concern- 
ed, a  boat  returning  from  Galveston  to  the 
port  of  New  Orleans  Is  a  "vessel  arriving 
from  sea,"  without  any  necessary  connection 
with  her  former  entry  Into  the  same  port 
from  which  she  cleared  for  the  port  of  Gal- 
veston. The  Thomas  Melville  (U.  S.)  62  Fed. 
749,  751,  10  O.  O.  A.  619. 

ARROWROOT. 

As  starch,  see  "Starch." 

ARROGATION. 

Arrogatlon  is  a  form  of  the  ceremony 
of  adoption.  Reinders  v.  Koppelmann,  68 
Mo.  482,  497,  30  Am.  Rep.  802. 

ARSON. 

See  "Attempt  to  Commit  Arson.** 

"Arson"  at  common  law  is  defined  by 
Lord  Coke  to  be  the  malicious  and  voluntary 
burning  of  the  house  of  another  by  night  or 
by  day.  State  v.  Laughlln,  53  N.  C.  455,  457 
(citing  1  Hale,  P.  C.  566);  State  v.  Fish,  27 
N.  J.  Law  (3  Dutch.)  323,  324;  State  v.  Mc- 
Gownn,  20  Conn.  245,  246.  52  Am.  Dec.  336; 
People  V.  Myers,  20  Cal.  76,  78;  People  v. 
Fanshawe,  32  N.  E.  1102,  1103,  137  N.  Y.  68, 
73;    Hester  v.  State,  17  Ga.  130,  132. 

"Arson"  at  common  law  Is  usually  de- 
fined as  the  willful  and  malicious  burning  of 
the  house  or  outhouse  of  another  man.  Gra- 
ham T.  State,  40  Ala.  659,  664;  Harrison  v. 
State,  55  Ala.  239,  241;  Giddens  v.  Mirk,  4 
Ga.  364,  368;  Mary  v.  State,  24  Ark.  44,  45, 
81  Am.  Dec.  60;  McClnine  v.  Territory,  25 
Pac.  453.  455,  1  Wash.  St.  345;  State  v.  Han- 
nett,  54  Vt  83,  86;  State  v.  Dennin,  32  Vt 
158,  162;  State  v.  McCoy,  62  S.  W.  991,  992, 
162  Mo.  383. 

'The  ofTense  of  arson  Is  deemed  at  com- 
mon law  to  be  the  voluntary  and  malicious 
burning  of  the  house  or  barn  of  another." 
People  V.  Gates  (N.  Y.)  15  Wend.  159,  161 
(quoting  3  Chit  Cr.  Law,  1104). 


Arson  at  common  law  was  the  malldaoB 
and  willful  burning  of  the  house  or  outhouse 
of  another;  and  whether  the  house  was  a 
dwelling  house  or  an  outhouse,  though  not 
contiguous  to  the  dwelling,  nor  under  the 
same  roof  as  a  bam  or  stable.  Its  burning 
might,  at  common  law,  constitute  arson. 
Allen  V.  State.  10  Ohio  St  287,  300. 

The  foUovdng  definition  of  the  ofTense  at 
common  law  Is  given  by  Sir  Matthew  Hale: 
'*The  felony  of  arson  or  willful  burning  of 
houses  is  described  by  Lord  Coke  to  be  the 
malicious  and  voluntary  burning  of  the  house 
of  another  by  night  or  by  day.  It  extendeth 
not  only  to  the  very  dwelling  house,  but  to  all 
houses  that  are  a  part  thereof,  though  not 
contiguous  to  it,  or  under  the  same  roof,  as 
in  case  of  burglary,  the  bam,  stable,  cow 
house,  sheep  house,  dairy  house,  milk  house; 
but  If  the  barn  be  not  parcel  of  the  dwelling 
house,  it  is  not  felony  unless  the  barn  have 
hay  or  grain  In  It"  State  t.  Porter,  90  N.  O. 
719,  720. 

"Arson  as  well  by  the  statutes  of  this 
state  as  by  the  common  law  is  an  offense 
against  property.  It  consists  In  destroying 
the  property  of  another  through  the  agency 
of  fire.  The  burning  of  a  man's  own  house 
Is  not  a  felony  at  common  law.  But  if  a  man 
set  fire  to  his  own  house  maliciously.  Intend- 
ing thereby  to  destroy  an  adjoining  house,  if 
the  latter  is  burned,  it  is  a  felony;  If  not  it  Is 
a  great  misdemeanor."  People  v,  Henderson 
(N.  Y.)  1  Parker,  Cr.  R.  560,  561  (quoting  1 
Hale,  P.  C.  568,  2  East,  P.  O.  1027). 

The  burning  of  any  building  so  situated 
as  to  endanger  a  dwelling  house  was  feloni- 
ous arson  at  common  law.  Hill  v.  Common- 
wealth, 98  Pa.  192,  195. 

At  the  common  law  "arson"  was  defined 
to  be  the  willful  and  malicious  burning  of 
the  dwelling  house  of  another.  The  statutes 
have  left  the  definition  of  the  crime  as  it 
stood  at  common  law.  The  offense  is  a  crime 
against  the  security  of  a  dwelling  house  as 
such,  and  not  against  the  building  as  prop- 
erty.   State  V.  Hannett  54  Vt  83,  86. 

"Arson"  Is  defined  under  the  common 
law  to  be  the  willful  and  malicious  burning 
of  the  house  of  another,  and  under  Sand.  & 
H.  Dig.  §  164.  as  the  willful  and  malicious 
burning  of  the  house  or  other  tenements  of 
another.  While  other  sections  of  the  statute 
make  it  arson  to  burn  structures  not  subjects 
of  arson  at  the  common  law,  still  the  defini- 
tion of  arson  at  common  law  was  not  in  oth- 
er respects  changed  by  the  statute.  State  v. 
Snellgrove  (Ark.)  71  S.  W.  266. 

The  burning  of  a  stack  of  hay  Is  not  ar- 
son at  the  common  law,  nor  under  the  stat- 
utes of  Illinois.  Creed  v.  People,  81  111.  565, 
571. 

Willfully  and  maliciously  setting  fire  to 
or  biurnlng  a  corn  crib  Is  not  arson,  within 
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Cr.  St.  f  140,  declaring  that  the  wlllfal  and 
malicious  setting  fire  to  or  burning  any  bam, 
stable,  coachhouse,  ginhouse,  storehouse,  or 
warehouse  shall  be  deemed  arson.  State  v.. 
Jeter,  24  S.  E.  889,  890,  47  S.  C.  2. 

Pen.  Code,  art  651,  defines  "arson"  as 
being  the  willful  burning  of  any  house  in- 
cluded within  the  meaning  of  article  652,  and 
article  652  defines  a  "house"  as  any  building 
or  structure  inclosed  with  walls  and  covered, 
whatever  may  be  the  material  used  for  the 
building.  Held  that,  since  a  building  ceases 
to  be  a  building  or  structure  after  it  is  torn 
down,  the  burning  of  the  material  of  which 
it  was  formerly  composed  would  not  consti- 
tute the  burning  of  a  house,  and  was  there- 
fore not  arson.  Mulligan  v.  State,  7  S.  W. 
664,  25  Tex.  App.  199,  8  Am.  St  Rep.  435. 

Arson  is  the  willful,  malicious  burning  of 
a  building  with  intent  to  destroy  it  Rev. 
Code  S.  D.  §  7382.  In  subsequent  sections  ar- 
son is  divided  into  four  degrees,  with  a  dif- 
ferent punishment  for  each,  but  each  degree 
comes  clearly  within  the  general  definition  of 
arson,  so  that  an  information  which  accuses 
the  defendant  of  the  crime  of  arson,  and 
charges  facts  constituting  arson  in  the  third 
degree,  does  not  accuse  the  defendant  of  one 
crime  and  state  facts  constituting  a  different 
crime.  State  v.  Young,  82  N.  W.  420,  421.  9 
N.  D.  165. 

Code,  I  137,  Purd.  Dig.  p.  144,  pi.  248, 
provides  that  any  person  maliciously  attempt- 
ing to  burn  a  bam  that  is  a  parcel  of  a 
dwelling  shall  be  guilty  of  felonious  arson. 
Commonwealth  v.  Weiderhold,  4  Atl.  345,  112 
Pa.  584. 

Completeness  of  bvmlns. 

Arson  is  the  setting  fire  to  a  dwelling 
house  inhabited  at  the  time,  though  only  a 
part  of  it  is  consumed.  People  v.  Butler  (N. 
Y.)  16  Johns.  203. 

"The  willful  setting  on  fire  of  an  inhab- 
ited dwelling  house,  though  the  fire  should 
afterwards  go  out  of  itself  or  be  extinguished 
by  another,  constitutes  the  crime  of  arson." 
People  V.  Cotteral  (N.  Y.)  18  Johns.  115,  116. 

In  order  to  constitute  arson  there  must 
be  an  actual  burning  of  some  portion  of  the 
building;  but  it  was  not  necessary  at  com- 
mon law  that  the  building  should  be  wholly 
consumed.  If  any  portion  of  the  building  was 
burned  the  offense  was  complete.  State  v. 
Dennin,  32  Vt  158.  1G2. 

**The  burning  of  a  house,  necessary  to 
constitute  arson  at  common  Taw,  must  be  an 
actual  burning  of  the  whole  or  some  part  of 
the  house;  but  it  is  not  necessary  that  every 
part  of  the  house  should  be  wholly  consumed, 
or  that  the  fire  should  have  any  continuance, 
and  the  offense  will  be  complete,  though  the 
fire  should  be  put  out  or  go  out  itself."  Peo- 


ple y.  Fanshawe,  19  N.  Y.  Supp.  866,  8G9,  65 
Hun,  77. 

Not  limited  to  dwellinss. 

In  this  country  the  English  law  of  arson 
has  been  considerably  changed  by  modifying 
the  statute,  and  it  was  competent  for  the 
Legislature  to  make  it  arson  to  willfully  hum 
any  boat,  vessel,  railroad  car,  etc.,  though 
the  statute  omitted  the  element  of  malice. 
State  V.  McCoy,  62  S.  W.  991,  992,  162  Mo. 
383. 

The  definition  of  "arson"  according  to 
Blackstone  is  the  malicious  and  willful  burn- 
ing of  the  house  or  outhouse  of  another  man. 
But  according  to  Wharton's  Criminal  Law, 
upon  authority  of  Hale's  Pleas  of  the  Crown, 
it  is  said  to  be  arson  at  common  law  to  ma- 
liciously burn  another's  bam  stored  with 
hay  or  grain.  So  an  indictment  charging  ar- 
son or  bam  burning  does  not  charge  separate 
offenses,  though  the  Code  prescribes  a  loss 
punishment  for  barn  burning  than  for  arson. 
Sublett  V.  Commonwealth  (Ky.)  35  S.  W.  543. 

In  the  common  law  arson  was  a  crime 
against  the  habitation  rather  than  against 
property  rights,  but  under  statutes  a  greater 
number  of  things  are  embraced  which  were 
not  subjects  of  arson  at  the  common  law,  and 
the  language  employed  evidences  its  inten- 
tion to  enlarge  its  common-law  meaning. 
Thus  the  phrase,  "the  property  of  any  other 
person,"  relates  to  and  qualifies  dwelling 
house,  and  indicates  that  it  constitutes  arson 
to  bum  a  storehouse  or  any  other  building  the 
property  of  another  person  Just  as  cwtainly 
as  it  does  the  dwelling  house  the  property  of 
any  other  person.  Llpschitz  v.  People,  63 
Pac.  nil,  1112,  25  Colo.  261. 

Intent  to  destroy. 

Pen.  Code,  §  447,  defines  "arson"  as  the 
willful  and  malicious  burning  of  a  building 
with  intent  to  destroy  it  Under  such  defini- 
tion there  can  be  no  arson  in  the  absence  of 
this  intent  to  destroy.  People  v.  Mooney,  59 
Pac.  761,  762,  127  Cal.  339. 

Arson  is  the  willful  and  malicious  burn- 
ing of  a  building  with  intent  to  destroy  it 
There  must  be,  to  constitute  the  crime  of 
arson,  the  malicious  and  willful  burning  of 
a  building  and  an  intent  to  destroy  it  To 
constitute  arson,  where  the  action  is  sufficient 
in  other  respects,  it  is  immaterial  whether 
the  motive  be  revenge  or  any  other  kind  of 
malicious  mischief.  People  v.  Fong  Hong,  53 
Pac.  265,  266,  120  Cal.  685. 

Gen.  St  c.  29,  art  7,  fi  1,  prescribes  the 
punishment  for  arson,  but  it  does  not  define 
the  offense.  The  common  law  therefore  con- 
trols in  this  respect  The  felony  of  arson  at 
common  law  is  the  malicious  and  voluntary 
burning  of  the  house  of  another  by  night  or 
by  day.  It  must  be  a  willful  and  malicions 
burning,  otherwise  it  is  not  felony,  but  only 
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a  trespass.  And  therefore  negligence  or  mis- 
chance does  amount  to  arson.  Aikman  v. 
Commonwealth,  18  S.  W.  037,  13  Ky.  Law 
Rep.  894. 

Afl  offense  asftiiuit  luiMtatloii* 

"Arson"  as  defined  by  the  common  law 
is  an  offense  against  the  security  of  the  hab- 
itation rather  than  against  the  property 
which  was  burned.  State  v.  Gilligan,  50  Atl. 
844,  845,  23  R.  I.  400. 

The  gist  of  the  offense  is  the  danger  to 
the  life  of  persons  who  were  dwelling  in  the 
house.  It  was  an  offense  against  the  habita- 
tion, and  regarded  the  possession  rather  than 
the  property,  and  when  the  burning  of  any 
other  house  than  a  dwelling  was  Included 
within  the  offense,  as  the  burning  of  barns 
and  other  outhouses,  it  was  on  the  theory 
that  the  flames  would  extend  to  the  dwelling 
and  endanger  the  habitation.  At  the  common 
law  there  was  no  question  of  value.  It  mat- 
tered not  whether  the  house  burned  was 
worth  thousands  of  dollars  or  only  a  few 
shillings,  or  whether  it  was  a  palace  or  not 
It  was  the  safety  of  the  inhabitants  of  the 
structure  that  the  law  sought  to  protect 
McClaine  v.  Territory,  25  Pac  453,  455,  1 
Wash.  St  845. 

Arson  is  the  burning  of  any  house,  edi- 
fice, structure,  vessel,  or  other  erection  capa- 
ble of  affording  shelter  for  human  beings.  It 
is  not  necessary  that  the  house,  edifice,  struc- 
ture, vessel,  or  other  erection  should  have 
been  intended  for  or  had  been  used  as  a 
habitation,  but  it  is  sufficient  if  it  be  capable 
of  affording  shelter  for  human  beings,  and 
for  that  reason  the  willful  and  malicious 
burning  of  a  building  which  was  not  intended 
or  was  not  used  as  a  habitation  is  an  offense 
against  the  person  rather  than  the  property, 
and  In  that  respect  differs  from  arson  as  de- 
fined by  tlie  common  law,  which  was  an  of- 
fense against  the  security  of  the  habitation 
rather  than  against  the  property  which  was 
burned.    People  v.  Fisher,  51  Cal.  319,  320. 

As  offemse  asainst  possession* 

The  distinguishing  characteristic  of  ar- 
son at  common  law  is  that  it  is  an  immediate 
offense  against  a  possession;  and  therefore, 
if  a  tenant,  however  short  his  terra,  set  fire 
to  a  house  he  occupied,  it  was  not  arson. 
State  V.  Moore,  61  Mo.  276. 

"Arson"  Is  defined  by  Pen.  Code,  §  447, 
as  the  willful  and  malicious  burning  of  a 
building  with  intent  to  destroy  it  By  sec- 
tion 452  it  is  provided  that  it  is  not  necessary 
that  a  person  other  than  the  accused  should 
have  ownership  in  the  building  set  on  fire; 
It  Is  sufficient  that  at  the  time  of  the  burning 
another  person  was  rightfully  In  possossion. 
Under  such  provision  an  owner  of  a  building 
who  was  in  possession  could  not  be  convicted 
of  arson  for  burning  It,  though  the  building 
was  so  situated  as  to  endanger  the  lives  of 


inhabitants  of  other  buildings.  People  v.  De 
Wlnton,  45  Pac.  708,  709,  113  Oal.  403,  33  L. 
R.  A.  374,  64  Am.  St  Rep.  357. 

"The  offense  is  a  crime  against  the  secu- 
rity of  the  dwelling  house  as  such,  and  not 
against  the  dwelling  as  property.  In  case 
where  the  ownership  is  in  one  and  the  occu- 
pancy in  another,  the  indictment  properly 
avers  that  the  dwelling  house  belongs  to  the 
latter.  If  the  occupant  is  in  possession  right- 
fully, and  bums  the  house,  he  cannot  in  legal 
sense  be  guilty  of  burning  the  dwelling  of 
another;  he  burns  his  own  dwelling  house.*' 
State  V.  Hannett,  54  Vt  83,  86. 

If  the  landlord  or  reversioner  sets  fire  to 
his  own  house,  of  which  another  Is  in  pos- 
session under  lease,  etc.,  it  is  arson,  for 
during  the  lease  the  house  is  the  property  of 
the  tenant  Harris'  Case,  Foster,  113;  4  Bl. 
Comm.  222;  Roscoe's  Cr.  Ev.  190.  So  if  it  is 
in  the  possession  of  a  copyholder.  Spaul- 
ding's  Case,  1  East,  P.  C.  1025;  1  Leach,  Cr. 
Law,  218.  The  principle  of  the  rule  is  that 
it  was  for  the  protection  of  the  person  in  the 
actual  and  immediate  possession  of  the  house. 
The  offense  is  against  the  possession  of  an- 
other. Breeme's  Case,  1  Leach,  220;  2  East, 
P.  0.  1026;  Pedley's  Case,  1  Leach,  235;  1 
Hale,  P.  O.  667,  note;  8  Chitty.  Cr.  Law, 
1106.  And  the  court  will  not  inquire  into 
the  estate  or  interest  which  such  person  has 
in  the  house  burned.  It  is  enough  that  it  was 
his  actual  dwelling  at  the  time.  People  v. 
Van  Blarcum  (N.  Y.)  2  Johns.  105;  State  v. 
Roe,  12  Vt  93;  State  v.  Fish,  27  N.  J.  Law 
(3  Dutch.)  323,  324. 

ARSON  IK  THE  FIRST  DEGREE. 

Arson  In  the  first  degree  consists  in  will- 
fully setting  fire  to  or  burning  in  the  night- 
time a  dwelling  house  in  which  there  shall 
be  at  the  time  some  human  being,  whether 
the  house  belongs  to  the  person  setting  fire 
to  it  or  not  Shepherd  v.  People,  19  N.  Y. 
537,  540;  Woodford  v.  People  (N.  Y.)  2  Cow. 
Or.  R.  123,  125. 

ARSON  IN  THE  SECOND  DEGREE. 

**Every  person  who  shall  willfully  set 
fire  to  or  bum,  In  the  nighttime,  any  shop, 
warehouse,  or  other  building,  not  being  the 
subject  of  arson  in  the  first  degree,  but  ad- 
joined to  or  within  the  curtilage  of  any  In- 
habited dwelling  house,  so  that  such  house 
shall  be  endangered,  shall  upon  conviction  be 
adjudged  guilty  of  arson  in  the  second  de- 
gree." People  V.  Durkin  (N.  Y.)  5  Parker, 
Cr.  R.  243,  248  (quoUng  2  Rev.  St  p.  666, 
§2). 

ARSON  IN  THE  THIRD  DEGREE. 

"A  person  who  willfully  bums  or  sets  on 
fire  either  a  vessel  or  other  vehicle,  a  build- 
ing, stmcture,  or  other  erection  which  is  at 
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the  time  insured  against  loss  or  damage  by 
fire,  with  intent  to  prejudice  ttie  insurer 
thereof,  is  guilty  of  arson  in  the  third  de- 
gree." Pen.  Code,  §  488.  People  v.  Fan- 
shawe,  19  N.  Y.  Supp.  865,  868,  65  Hun,  77. 

In  common  law  the  crime  of  arson  con- 
sisted in  the  malicious  and  willful  burning 
of  the  house  or  outhouse  of  another.  By  Rev. 
St  1899,  8  1875,  it  is  provided  that  every 
person  who  shall  willfully  set  fire  to  or  bum 
any  house,  building,  barn,  stable,  boat,  or 
vessel  of  another,  or  any  office  or  depot  or 
railroad  car  of  any  railroad  company,  or  any 
house  of  public  worship,  college,  academy,  or 
school  house  or  building  used  as  such,  or  any 
public  building  belonging  to  the  United  States 
or  this  state,  or  to  any  county,  city,  town,  or 
village,  not  the  subject  of  arson  in  the  first 
or  second  degree,  shall  on  conviction  be  ad- 
judged guilty  of  arson  in  the  third  degree. 
State  T.  McCoy.  62  S.  W.  991.  992,  162  Mo. 
383. 

By  Crimes  Act,  §  57,  it  is  provided  that 
every  person  who  shall  bum  any  building, 
boat  or  vessel,  or  any  goods,  wares,  mer- 
chandise, or  other  chattels  which  shall  at 
the  time  be  insured  against  loss  or  damage 
by  fire  with  intent  to  defraud  or  prejudice 
the  Insurer,  whether  the  same  be  the  property 
of  such  person  or  any  other,  shall,  upon  con- 
viction, be  adjudged  guilty  of  arson  in  the 
third  degree.  State  y.  Jessup,  22  Pac.  627, 
628,  42  Kan.  422. 

ART- 

Art  Is  the  skillful  and  systematic  ar- 
rangement or  adaptation  of  means  for  the 
attainment  of  some  desired  end.  Suther  v. 
State,  24  South.  43,  45,  46,  118  Ala.  88. 

Art  is  practical  skill  as  directed  by  theory 
or  science.  It  relates  to  practice  or  perform- 
ance, and  is  a  mere  application  of  knowledge. 
Rifie  shooting  is  an  art  as  distinguished 
from  a  science.  Vredenburg  r.  Behan,  33 
La.  Ann.  627,  637. 

"Arts,"  as  the  term  is  used  in  the  state- 
ment that  seduction  must  be  accomplished 
by  means  of  temptation,  deception,  arts,  etc., 
is  skillful  and  systematic  arrangement  or 
adaptation  of  means  for  the  attainment  of 
some  desired  end.  The  arts  of  the  seducer 
are  crafty  devices  by  words  or  acts  or  both 
which  influence  the  female  to  yield  to  sexual 
intercourse.  They  need  not  be  concurrent 
with  the  act  of  sexual  intercourse.  If  her 
consent  is  attributable  to  the  influence  of  the 
arts  or  deception,  and  the  act  follows  as  a 
result  of  the  consent  thus  gained,  the  offense 
will  be  seduction.  Hall  v.  State,  32  South. 
750,  758,  134  Ala.  90. 

"The  word  *arf  is  sometimes  used  very 
broadly,  as  for  instance  when  it  is  used  in 
contradistinction  to  'nature,*  or  as  In  the 
phrase  'the  arts  of  war  and  peace.'    But  it  1b 


also  used,  especially  when  used  without  any 
qualifying  adjective  or  phrase,  to  signify  art 
in  its  higher  manifestations,  or  art  par  ex- 
cellence, as  represented  in  works  of  art  by 
those  who  are  distinctively  denominated  'ar- 
tists.* In  this  sense  the  word  is  used  to 
designate  the  group  of  arts  known  as  'fine 
arts,*  as  distinguished  from  the  useful  or 
mechanical  and  industrial  arts.*'  Almy  v. 
Jones,  21  AtL  616,  17  R.  I.  265,  12  L.  B.  A 
414. 

In  apprenticeship. 

A  covenant  to  teach  an  apprentice  tbe 
"art  and  mystery  of  the  tanning  business** 
means  the  covenanter  Is  to  make  the  appren- 
tice as  good  a  workman  in  the  trade  as  those 
generally  are  who  have  regularly  learned  it 
Barger  v.  Caldwell,  32  Ky.  (2  Dana)  129, 131. 

In  eopyrislit  law. 

See  "Works  of  AxV* 

A  work  on  the  subject  of  bookkeeping, 
though  only  explanatory  of  well-known  sys- 
tems, may  be  the  subject  of  copyright,  and, 
considered  as  a  book  conveying  information 
and  detailed  explanations  of  the  art,  it  may 
be  a  valuable  acquisition  to  the  practicable 
knowledge  of  the  community,  but  there  Is  a 
clear  distinction  between  the  book  as  such 
and  the  art  which  it  is  Intended  to  illus- 
trate. The  same  distinction  may  be  predi- 
cated of  every  other  art  as  well  as  that  of 
bookkeeping.  A  treatise  on  the  use  of  medi- 
cines, or  the  construction  of  plows  or 
watches,  would  be  the  subject  of  copyright, 
but  no  one  would  contend  that  the  copyright 
would  give  the  exclusive  right  to  the  art  or 
manufacture  therein  described.  Baker  v. 
Seldon,  101  U.  S.  99,  102,  25  L.  Ed.  84L 

In  patent  law. 

See  "Useful  Art" 

Process  synonymous,  see  "Process." 

"Art,**  as  used  in  the  patent  acts,  means 
a  useful  art  or  manufacture  which  is  ben- 
eficial, and  which  is  described  with  exact- 
ness in  its  mode  of  operation.  Smith  v. 
Downing  (U..S.)  22  Fed.  Cas.  511. 

"Art,**  as  used  in  Rev.  St  §  4886  [U.  8. 
Comp.  St  1001,  p.  3382],  authoiizing  the  grant 
of  a  patent  to  any  person  who  has  invented 
or  discovered  any  new  or  useful  art,  is  sy- 
nonymous with  "process,"  which  was  defined 
in  Cochrane  v.  Deener,  94  U.  S.  780,  24  L 
I  Ed.  139,  to  be  a  mode  of  treatment  of  cer- 
'•  tain   materials   to   produce  a   given   result; 
!  an  act  or  scries  of  acts  performed  on  a  sub- 
ject-matter to  be  transformed  and  reduced 
to  a  different  state  or  thing.    Carnegie  Steel 
Co.  V.  Cambria  Iron  Co.  (U.  S.)  89  Fed.  721, 
754. 

Without  attempting  to  define  the  term 
"art*'  as  used  In  the  patent  act  with  logical 
accuracy,  we  may  take  aa  examples  of  it 
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some  things  in  tbeir  concrete  form,  exhibit 
what  we  all  concede  to  come  within  a  correct 
definition,  such  as  the  art  of  printing,  that 
of  telegraphy,  or  that  of  photography.  The 
art  of  tanning  leather  might  also  come  with- 
in the  category,  because  it  requires  various 
processes  and  manipulation.  Jacobs  v.  Bak- 
er, 74  U.  S.  (7  Wall.)  295,  297,  19  L.  Ed.  200. 

ART  IKSTITUTE. 

"Art  Institute,"  as  used  In  a  wHI  be- 
queathing a  fund  for  an  art  institute,  means 
an  institution  or  establishment  resembling 
such  as  exist  In  Europe  for  the  promotion  of 
fine  arts,  or  the  art  whose  aim  is  beauty 
rather  than  utility,  though  not  necessarily  to 
the  exclusion  of  utility  when  the  two  can  be 
combined.  Almy  v.  Jones,  21  AtL  616,  17 
R.  I.  265,  12  L.  R.  A.  414. 

ARTESIAN  WELL 

From  Artesein  of  Artols,  In  France, 
where  this  kind  of  well  was  first  made,  an 
artesian  well  is  a  perpendicular  perforation 
or  burrowing  Into  the  ground,  deep  enough 
to  reach  a  subterranean  body  of  water  whose 
sources  are  higher  than  the  plain  where  the 
perforation  is  made,  and  so  force  up  to  the 
surface  a  constant  stream  of  water.  An- 
drews V.  Cross  (U.  S.)  8  Fed.  269,  275. 

An  artesian  well  consists  of  a  well  pit 
sank  In  the  earth  until  a  water-bearing  strat- 
um is  reached  where  the  water  lies  under 
pressure  of  such  a  head  that  when  struck  by 
the  well  pit  it  will  come  into  the  pit  so  rapid- 
ly that  a  stream  of  water  is  produced  flowing 
by  the  force  of  Its  own  current  from  the 
earth  into  and  through  the  well  pit  to  the  sur- 
rounding surface.  Andrews  t.  Carman  (U. 
S.)  1  Fed.  Cas.  868,  869. 

A  contract  of  a  waterworks  company 
with  a  city,  requiring  that  artesian  wells 
should  be  sunk  to  procure  the  water  supply, 
means  one  the  water  of  which  comes  from 
beneath  the  impermeable  stratum,  so  as  to 
be  uncontamlnated  by  surface  matter,  but  It 
need  not  be  a  flowing  well.  In  Ure's  Dic- 
tionary of  Arts,  Manufactures,  and  Mines 
an  artesian  well  is  defined  to  be  "a  well  or 
bore  hole  in  which  water  is  obtained  by 
means  of  a  perforation  bored  vertically  down 
through  impermeable  strata  into  underlying 
strata  of  a  more  or  less  permeable  character, 
such  stratum  to  be  charged  with  water. 
Properly  speaking  an  artesian  well  is  one 
in  which  the  water  from  the  lower  stratum 
rises  above  the  surface  of  the  superincumbent 
impermeable  strata,  but  by  extension  the 
phrase  has  been  applied  of  late  years  to  any 
wells  in  which  waters  of  the  lower  stratum 
are  enabled  to  rise  sufficiently  near  to  the 
surface  to  allow  of  their  being  economically 
used."  Foster  v.  City  of  Joliet  (U.  S.)  27 
Fed.  899,  906. 


The  primary  definition  In  all  the  diction- 
aries of  the  word  "artesian"  indicates  a  well 
from  which  the  water  fiows  naturally  with- 
out artificial  pressure;  but  the  secondary 
definition  of  this  word  in  the  Century  and 
Standard  Dictionaries  and  others  seems  to 
indicate  that  it  may  be  applied  also  to  wells 
from  which  the  water  is  made  to  fiow  by  arti- 
ficial means.  The  word  "artesian,"  there- 
fore, becomes  a  term  of  equivocal  sig- 
nificance, standing  unexplained  in  a  con- 
tract, and  parol  evidence  is  admissible  to  ex- 
plain its  meaning  in  a  contract  for  the  dig- 
ging of  an  artesian  well.  Hattiesburg 
Plumbing  Co.  v.  A.  E.  Carmichael  &  Co.,  81 
South.  536,  537,  80  Miss.  66. 

An  "artesian  well"  Is  defined  for  the 
purpose  of  the  act  relating  thereto  to  be  any 
artificial  well  the  waters  of  which  if  properly 
cased  will  fiow  continuously  over  the  natural 
surface  of  the  ground  adjacent  to  such  well 
at  any  season  of  the  year;  provided  nothing 
of  the  act  shall  apply  to  water  fiowing  from 
mining  shafts.  Mills'  Ann.  Bt  Colo.  1891,  8 
164. 

ARTFULLY. 

The  expressions  ''artfully  and  purposely 
framed,**  "unfairly  and  secretly  computed," 
and  "unjustly  and  unfairly  attempted,"  used 
in  a  plea  of  Justification  in  regard  to  the 
official  act  of  a  cashier,  do  not  necessarily 
imply  moral  obliquity.  Kerr  v.  Force  (U.  S.) 
14  Fed.  Cas.  886,  387. 

ARTICLE. 

See  "Single  Article.'' 

Other  articles,  see  "Other." 

Perishable     articles,     see     "Perishable 

Property.*' 
Proprietary  articles,  see  "Proprietary." 

"Article"  is  derived  from  the  Latin  word 
"articulus,"  meaning  connecting  two  parts 
of  the  body;  one  of  the  parts  thus  connected; 
a  separate  member  or  portion  of  anything; 
a  single  clause  in  any  writing;  a  particular 
item  of  several  that  make  up  an  account;  a 
portion  of  a  complex  whole;  a  distinct  por- 
tion of  an  instrument;  a  distinct  part  Car- 
ter V.  Wilmington  &  W.  R.  Co.,  36  S.  B.  14, 
15,  126  N.  C.  437. 

As  used  in  Tariff  Act  1890,  par.  373, 
relating  to  the  duties  on  laces,  tuckings,  lace 
window  curtains,  and  other  similar  tambour- 
ed articles,  "article**  should  be  construed  in 
its  general  sense  as  indicating  a  commodity. 
Field  V.  United  States  (U.  S.)  73  Fed.  808, 
809,  20  C.  C.  A.  19. 

"Article,"  as  used  in  Act  March  3,  1883, 
Schedule  N,  §  2502,  levying  a  duty  on  articles 
composed  of  India  rubber,  is  to  be  construed 
in  its  broad  sense  as  meaning  things  manu- 
factured, unmanufactured^  or  partially  manu- 
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ffU!tared.  Id  commoD  umge  'Article"  Is  ap- 
plied to  almost  ereiy  separate  substance  or 
material,  whether  as  a  member  of  a  class, 
or  as  a  particular  substance  or  corawodity. 
JuDi^e  ▼•  Hedd«i  (U.  8.)  37  Fed.  197,  IDs;  Id., 
IB  Sup.  Ct.  88,  80,  146  U.  &  233,  36  L.  Ed. 
953. 

The  word  •'article^  as  defined  by  lexicog- 
raphers is  a  distinct  portion  or  part,  a  joint 
or  a  part  of  a  member,  one  of  varions  things. 
It  hi  a  word  of  separation  to  indiridoalize 
and  distinguish  some  particular  thing  from 
the  general  thing  or  the  whole  of  which  It 
forms  a  part,  as  an  article  in  an  agreement, 
an  article  of  faith,  an  article  of  a  newspaper, 
or  an  article  of  merchandise.  It  is  derired 
from  the  Greek,  the  original  or  radical  word 
meaning  "to  join**  or  *to  fit  to"  as  a  part, 
and  it  is  only  very  recently,  as  will  be  found 
by  consulting  the  dictionary  (see  Allison's 
Am.  Diet  1813;  Worcester's  Diet  1847),  that 
it  has  been  applied  to  denote  such  material 
or  corporeal  things  as  goods  or  physical  prop- 
erty, and  then  only  in  the  sense  of  something 
that  is  separate  and  individual  in  itself,  as 
salt  is  a  necessary  article,  or  a  hammer  is  a 
useful  article.  In  Earle  y.  Cadmus  (N.  T.)  2 
Daly,  237,  the  defendant  stipulated  that  be 
was  not  to  be  liable  In  the  carriage  of  bag- 
gage for  an  amount  exceeding  $50  upon  any 
article,  and  it  was  held  that  the  word  "ar- 
ticle" was  properly  used,  and  meant  any  ar- 
ticle coming  under  the  denomination  of  bag- 
gage. The  term  "article"  in  the  receipt  of 
a  common  carrier  containing  a  clause  limit- 
ing his  liability  to  $50  for  the  article  foi^ 
warded,  when  the  receipt  was  for  one  pack- 
age which  consisted  of  three  cases  of  drugs 
strapped  together,  was  construed  to  apply  to 
each  of  the  cases  of  drugs,  and  not  to  the 
entire  package.  Wetzell  t«  Dinsmore  (N.  Y.) 
4  Daly,  193,  196. 

Bottles. 

The  words  "article**  and  ••commodity" 
as  used  in  the  statute  forbidding  the  purchase 
of  them  from  any  slare  embrace  most  immov- 
able things  which  can  be  the  subject  of  com- 
merce between  white  persons  and  slaves,  and 
a  black  bottle  comes  clearly  within  the  defini- 
tion. Shuttleworth  t.  State,  36  Ala.  416, 
417. 

OrowinK  crop. 

Gen.  St.  1878,  c  39.  fi  14,  prohibits  any 
person  from  selling  any  article  of  personal 
property  after  having  conveyed  the  same  by 
mortgn;;c  with  Intent  to  defraud,  etc.  Held, 
that  the  term  "article  of  personal  property" 
meant  any  personal  property  or  any  kind  of 
personal  property,  and  so  applies  to  a  grow- 
ing crop.  State  v.  Williams,  21  N.  W.  746, 
748,  32  Minn.  537. 

Horse* 

The  term  "goods  or  articles'*  includes  a 
horse,  as  used  in  Gen.  St  p.  503,  fi  16,  relat- 


ing to  the  receiving  of  stolen 

tides.     State  v.  Ward,  49  Gcmii.  429,  442: 

As  used  in  Act  21  ft  22  TicL  100.  106, 
enacting  that  every  person  wlio  sliall  sell 
any  article  <m  wliicb  tolls  are  Imposed,  shall 
forf dt  a  certain  sum,  etc,  and  with  a  sched- 
ule annexed  in  which  a  toll  was  imposed  on 
horses,  the  word  "article**  would  inclcde 
horses.  UandalT  *  Canton  District  Market 
Co.  T.  Lyndon,  8  a  B.  (N.  &)  515^  523w 


"Articles."  as  used  In  Bankr.  Act  1S57 
(14  Stat  522)  {  14,  providing  for  the  setting 
apart  to  the  bankrupt  in  addition  to  certiiln 
things  of  other  articles  and  necessaries  to  a 
certain  amount  cannot  be  construed  to  in- 
clude money,  unless  such  money  is  the  pro- 
ceeds of  specific  things  which  ought  to  be 
set  apart  under  the  bead  of  articles.  In  re 
Welch  (U.  S.)  29  Fed.  Gas.  OOoi. 

Tlaiber. 

A  municipal  ordinance  forbidding  any 
person  to  incumber  any  street,  etc,  by  plac- 
ing thereon  any  building  materials  or  any 
article  or  things  whatsoever,  will  be  con- 
strued to  include  a  flagstaff.  Dreher  v.  Yates, 
43  N.  J.  Law  (14  Vroom)  473,  477. 

Laws  1883,  c  183,  authorizing  any  cor- 
poration under  its  terms  to  appoint  one  or 
more  persons  to  examine  weights,  scales,  and 
measures  to  weigh,  gauge,  or  inspect  flour, 
produce,  provisions,  liquor,  lumber,  or  any 
other  article  of  produce  or  traffic  commonly 
dealt  in  by  the  members  of  such  corporation, 
will  be  construed  to  include  floating  logs; 
and  hence  the  statute  authorizes  the  appoint- 
ment of  persons  to  measure  such  logs.  State 
V.  Lumbermen's  Board  of  Exdumge,  23  N. 
W.  838,  839,  33  Minn.  468,  471. 

Tninlu 

The  term  •"article,"  as  used  in  a  contract 
limiting  the  liability  of  the  carrier  to  an 
amount  not  exceeding  $100  on  any  article, 
does  not  mean  a  trunk  or  piece  of  baggage, 
and  its  entire  contents,  in  gross,  but  means 
any  article  contained  in  a  piece  of  baggage. 
Carter  v.  Wilmington  &  W.  R.  Co.,  36  S.  B. 
14,  16,  126  N.  C.  437;  Hopkins  v.  Westcott 
(U.  S.)  12  Fed.  Cas.  495,  496. 

Vessels. 

"Articles,"  as  used  in  Tariff  Act  Oct  1. 
1890  (26  Stat  567),  requiring  duties  to  be 
levied  on  all  articles  imported  from  fbreign 
countries  and  mentioned  in  schedules  therein 
contained,  does  not  include  a  pleasure  yacht 
While  a  vessel  is  an  article  of  personal  prop- 
erty as  distinguished  from  real  estate,  it  is 
not  an  article  as  the  word  is  ordinarily  used 
The  CJonqueror.  17  Sup.  Ot  610,  612,  166  U. 
S.  110,  41  li.  Ed.  937. 

A  provision  of  the  federal  constitution 
that  no  tax  or  duty  flball  be  laid  on  articles 
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exported  from  any  state  does  not  apply  to  the 
imposition  of  taxes  on  foreign  vessels  en- 
gaged In  export  trade.  Agulrre  t.  Maxwell 
(U.  S.)  1  Fed.  Cas.  212,  213. 

Article  of  oonuneroe  and  trade* 

What  Is  an  article  of  commerce  is  deter- 
mined by  the  usages  of  the  commercial  world, 
and  does  not  depend  npon  the  declaration  of 
any  state.  Bowman  v.  Chicago  &  N.  W.  R. 
Ck>.,  8  Sup.  Gt  689,  698,  125  U.  S.  465,  81  L. 
Ed.  700. 

"Articles  of  trade  and  commerce,"  as 
used  In  Act  March  7,  1846  (P.  L.  78),  author- 
izing the  councils  of  the  city  of  Pittsburgh 
to  levy  and  assess  an  annual  tax  on  goods, 
wares,  and  merchandise,  and  on  all  articles 
of  trade  and  commerce  sold  in  the  city,  In- 
cluding sales  at  auction  or  otherwise,  should 
be  construed  to  Include  butcher's  meat  sold 
by  one  who  slaughters  his  own  cattle  and 
sells  the  fresh  meat  derived  therefrom  at  a 
stall  in  the  market  in  the  city,  for  the  use  of 
which  stall  he  pays  an  annual  rental  to  the 
city.  City  of  Pittsburgh  v.  Kalchthaler,  7 
Atl.  921,  922,  114  Pa.  547. 

Natural  gas,  when  brought  to  the  sur- 
face and  placed  in  pipes  for  transportation, 
is  an  "article  of  commerce"  as  much  as  iron, 
ore,  coal,  petroleum,  or  any  other  of  the  like 
products  of  the  earth.  It  Is  a  commodity 
which  may  be  transported,  an  article  which 
may  be  bought  and  sold  in  the  markets  of 
the  country.  State  v.  Indiana  &  Ohio  Oil, 
Gas  &  Mining  Co.,  120  Ind.  576,  577,  22  N.  B. 
778,  6  L.  R.  A.  679. 

Artiole  of  demeatie  or  family  use* 

A  will  giving  to  a  certain  person  all  tes- 
tator's plate,  family  jewelry,  trinkets,  and 
ornaments  of  the  person,  and  all  his  furni- 
ture and  other  "articles  of  domestic  use  or 
ornament,"  should  be  construed  to  Include 
books,  for  if  they  are  used  they  are  articles 
of  domestic  use,  and  if  they  are  not  used  they 
are  articles  of  domestic  ornament  Corne- 
wall  V.  Cornewall,  12  Sim.  298,  303. 

Rev.  Code,  i  2376,  providing  that  the 
wife's  estate  should  be  liable  only  on  con- 
tracts for  "articles  of  comfort  and  support 
of  the  household,"  suitable  to  the  degree  and 
condition  in  life  of  the  family  and  for  which 
the  husband  would  be  responsible  at  common 
law,  does  not  apply  to  debts  contracted  by 
the  husband  for  family  supplies,  and  for  ma- 
terials for  the  improvement  and  benefit  of 
the  wife's  estate.  Lee  v.  Sims,  65  Ala.  248, 
253. 

The  word  "articles"  within  a  statute 
making  the  separate  estate  of  a  wife  liable 
for  articles  necessary  for  a  family  Includes 
professional  services  of  a  physician  and 
medicines  furnished  by  him  to  the  family. 
May  V.  Smith,  48  Ala.  483,  490. 
1  Wds.  &  P.^33 


"Article  for  family  use"  pr<H?erly  means 
articles  for  use  or  consumption  In  the  family, 
and  the  phrase  is  not  broad  enough  to  in- 
elude  a  watch  ordinarily  carried  about  the' 
person  of  one  member  of  the  family.  Gooch 
V.  Gooch,  33  Me.  535. 

Artiole  of  food  or  prorlslon* 

The  act  of  July  6,  1812,  provides  that  if 
any  citizen  of  the  United  States  or  person 
inhabiting  the  same  shall  transport  or  at- 
tempt to  transport  over  land  or  otherwise,  In 
any  wagon,  cart,  sleigh,  boat,  or  otherwise, 
naval  or  military  stores,  arms,  or  munitions 
of  war,  or  any  articles  of  provision  from  the 
United  States  to  Canada,  etc.,  the  thing  by 
which  the  articles  are  transported  together 
with  the  articles  themselves  shall  be  forfeit- 
ed, and  the  person  aiding  or  privy  to  the 
same  shall  forfeit  a  certain  sum  and  be 
guilty  of  a  misdemeanor.  Held,  that  the  act 
should  be  construed  to  Include  living  fat 
oxen,  they  being  articles  of  provision  within 
the  true  Intent  and  meaning  of  the  act  Unit- 
ed States  V.  Sheldon,  23  U.  S.  (10  Wheat) 
119,  120,  4  L.  Ed.  199. 

The  term  "articles  of  food"  in  the  by- 
law of  October  6,  1802,  making  it  unlawful 
for  any  person  to  buy  up  any  provision  or 
article  of  food  coming  to  ihaii^et,  does  not  in- 
clude rye  chop,  which  Is  a  food  for  horses 
only.  Botelor  v.  Washington  (U.  S.)  3  Fed. 
Cas.  962. 

Rye  chop,  which  is  a  food  for  horses,  is 
not  an  "article  of  food"  within  a  law  making 
it  unlawful  to  buy  up  any  provision  or  ar- 
ticle of  food  coming  to  market  Botelor  v. 
Washington  (U.  S.)  3  Fed.  Cas.  962. 

Artiole  of  wliloli  gas  Is  oomponent  part. 

The  phrase,  "article  of  which  compressed 

gas  forms  a  component  part"  In  Pen.  Code, 

I  S  389,  as  amended  by  Laws  1900,  c  494,  pro- 

I  hlbitlng  the  manufacture  of  compressed  gas 

I  in  a  tenement  or  dwelling  house,  or  of  any 

I  article  of  which  such  gas  forms  a  component 

I  part  Includes  the  manufacture  of  soda  water. 

People  V.  Lichtman,  72  N.  Y.  Supp.  511,  512, 

65  App.  Dlv.  76. 

Artiole  of  glass. 

"Articles  of  glass  cut,  engraved,  painted, 
or  colored,"  as  used  in  Tariff  Act  March  3, 
1833,  do  not  Include  merchandise  consisting 
of  glass  disks  of  various  colors  and  sizes 
colored  and  cut  In  imitation  of  precious 
stones.  United  States  v.  Popper  (U.  8.)  66 
Fed.  51,  52,  13  O.  C.  A.  825. 

Artiole  of  iron* 

The  manufactures,  articles,  or  wares  not 
specifically  enumerated,  composed  wholly  oi 
in  part  of  iron  and  steel,  etc.,  in  Tariff  Act 
18S3,  fixing  a  duty  thereon,  includes  Iron  and 
steel  wire  hair  pins,  which  are  not  dutiable 
as  pins,  solid  head  and  others,  as  the  latter 
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class  of  pins  have  been  distinguished  in  for- 
mer tariff  acts  from  hair  pins.  Robertson  v. 
Rosenthal,  10  Sup.  Ct  120,  121,  132  U.  S. 
460,  83  L.  Bd.  392. 

Artiole  of  laoe. 

Lace  aprons  are  dutiable  as  articles  of 
wearing  apparel  under  Tariff  Act  1890,  par. 
349,  and  not  as  articles  made  wholly  or  in 
part  of  lace  under  par.  373.  In  re  Boyd  (U. 
S.)  55  Fed.  599,  600,  5  G.  O.  A.  223. 

Artiole  of  mannf  aotnre. 

St  5  &  0  Vict.  c.  100,  requiring  that 
every  "article  of  manufacture"  containing  the 
designs  described  by  registration  shall  con- 
tain certain  marks  as  a  caution  to  the  public 
that  the  design  has  been  registered,  did  not 
fix  any  limit  to  the  size  of  the  article  put 
forth  for  trade,  and  anything  so  put  forth 
was  equally  an  article  of  manufacture  wheth- 
er manufactured  and  sold  as  a  pattern  or  for 
actual  use,  and  could  not  be  construed  to 
mean  only  such  articles  as  were  the  subjects 
of  sale  and  not  the  patterns  thereof.  Hey- 
wood  y.  Poetter,  1  El.  &  Bl.  439,  447. 

"Articles  of  gold  and  silver  manufac- 
ture," as  used  in  Laws  1864,  c.  818,  which 
provides  that  no  innkeeper  in  this  state  who 
shall  constantly  have  in  his  inn  an  iron  safe 
in  good  order,  and  suitable  for  the  safe  cus- 
tody of  money.  Jewelry,  and  articles  of  gold 
and  silver  manufacture,  and  who  complies 
with  the  requirements  of  this  act,  shall  be 
liable  for  the  loss  of  such  articles  by  any 
guest,  includes  all  articles  of  gold  and  silver 
manufacture  which  may  be  in  the  possession 
of  the  guest,  whether  they  are  such  as  are 
usually  worn  by  a  guest  on  his  person  or 
not;  hence  they  would  include  a  watch  and 
chain  which  is  usually  worn  by  a  guest 
Stewart  v.  Parsons,  24  Wis.  241,  242. 

The  term  ''articles  of  gold  manufacture," 
in  a  statute  providing  that  no  innkeeper  who 
constantly  has  in  an  iron  safe  suitable  for  the 
custody  of  articles  of  gold  and  silver  manu- 
facture, etc.,  shall  be  liable  for  the  loss  of 
any  such  article  by  any  guest,  etc.,  includes 
a  watch  and  chain.  Lang  y.  Arcade  Hotel 
Co.,  9  Ohio  Dec.  372,  37a 

Artiole  of  measurement. 

"Articles  of  measurement,"  as  used  In  a 
charter  of  the  railroad  company  providing 
that  for  the  transportation  of  goods,  prod- 
uce, merchandise,  and  other  articles  it  should 
not  charge  more  than  50  cents  per  100  pounds 
for  each  100  miles  on  heavy  articles,  and  15 
cents  per  cubic  foot  on  articles  of  measure- 
ment, cannot  be  construed  as  a  matter  of 
law  to  include  cotton  packed  in  bales  in  the 
manner  used  for  the  purpose  of  transporta- 
tion, but  it  must  be  determined  by  the  cus- 
tom or  usage  prevailing  among  carriers  at 
the  date  of  the  charter.  Bonham  v.  Char- 
lotte, C.  &  A.  R.  Co.,  13  S.  C.  267,  276. 


Artiole  of  mereluuidise. 

The  expression,  "article  of  merchandise," 
as  used  in  title  11  of  the  Penal  Code,  signi- 
fies any  goods,  wares,  work  of  art  commodi- 
ty, compound,  mixture,  or  other  preparation 
or  thing  which  may  be  lawfully  kept  or  offer- 
ed for  sale.    Pen.  Code  N.  Y.  1903,  8  365. 

Artiole  of  personal  nse  and  omaaunt. 

A  will  giving  to  testator's  widow  all  Ms 
clothing,  household  and  kitchen  furniture, 
linen,  china,  plate,  plated  ware.  Jewelry,  pic^ 
tures,  engravings,  books,  bric-a-brac,  and  "ar- 
ticles of  personal  use  and  ornament"  cannot 
be  construed  to  include  a  yacht,  but  were 
meant  to  embrace  articles  of  personal  use 
and  ornament  in  the  house  like  unto  those 
enumerated.  In  re  Parry's  Estate,  41  Atl. 
448,  449,  188  Pa.  33,  49  L.  R.  A.  444,  68  Am. 
St  Rep.  847. 

St  1879,  c.  138,  enacting  that  the  wear- 
ing apparel  and  articles  of  personal  orna- 
ment of  a  married  woman,  and  "articles 
necessary  for  her  personal  use,"  acquired  by 
gift  from  her  husband,  not  exceeding  $2,000 
in  value,  shall  be  and  remain  her  sole  and 
separate  property,  includes  articles  the  use 
of  which  is  attended  with  pleasure  and  en- 
joyment as  books,  music,  or  a  musical  instru- 
ment, or  which  might  be  used  as  a  means  of 
education  or  perhaps  of  obtaining  a  liveli- 
hood, as  well  as  those  which  minister  only 
to  strictly  physical  comfort  Hamilton  v. 
Lane,  138  Mass.  358,  360. 

Artiole  of  wood. 

Const  art  207,  releasing  from  taxation 
for  20  years  the  capital,  machinery,  and  oth- 
er property  employed  in  the  manufacture  of 
furniture  and  other  "articles  of  wood,"  re- 
fers to  particular  substances  or  commodities 
manufactured  from  lumber  by  hand,  by  art 
or  machinery,  ready  for  immediate,  conven- 
ient, and  general  use,  complete  in  them- 
selves without  further  manipulation  or  work 
on  them,  such  as  shingles,  laths,  posts,  and 
cross-ties,  dressed  lumber  planed,  tongued, 
and  grooved,  weatherboards  planed,  dressed, 
and  ready  for  general  use,  moldings,  sashes, 
doors,  and  blinds,  boxes,  pickets,  and  turned 
stalrwork;  but  not  such  as  planks,  joists, 
sills,  etc.,  which  are  intended  for  parts  of  a 
particular  structure.  Carpenter  v.  Brusle,  12 
South.  483,  484,  45  La.  Ann.  456;  Rosedale 
Cypress  Lumber  &  Shingle  Co.  y.  Brusle,  12 
South.  484,  485,  45  La.  Ann.  459. 

"Articles  of  wood,"  within  the  meaning 
of  Const  art  207,  includes  shingles,  laths, 
pickets,  cross-ties,  dressed  flooring,  molded 
window  cases,  dressed  and  beveled  weather 
boarding,  car  roofing  and  car  siding  cat  to 
any  length.  White  Castle  Lumber  &  Sbingle 
Co.  V.  Browne,  12  South.  485,  45  La.  Ann. 
454;  Plaquemine  Lumber  &  Implement  Co.  v. 
Browne,  12  South.  485,  486,  45  La.  Ann.  459. 
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"Articles  of  wood/'  within  the  meaning 
of  Const  art  207,  includes  shocks,  which  are 
pieces  of  wood  cut  or  sawed  into  sizes  and 
shapes  by  means  of  machinery,  to  be  put  to- 
gether into  boxes;  but  the  term  does  not 
include  paper  boxes.  Washburn  v.  City  of 
New  Orleans,  0  South.  37,  39,  43  La.  Ann.  22a 

The  term  "articles  of  wood,"  as  used  in 
Const  art  230,  cannot  be  construed  to  in- 
clude weather  boarding,  ceiling,  flooring, 
molding,  and  other  like  lumber  products 
needing  to  be  further  manipulated,  cut,  or 
trimmed  to  be  fitted  into  place.  The  readi- 
ness for  immediate  use  of  an  article  of  wood 
which  has  been  manufactured  has  been  uni- 
formly held  the  test  of  the  constitutional  ex- 
emption from  taxation.  Globe  Lumber  Co.  y. 
Clement,  34  South.  595,  110  La.  438. 

Artiel«  UM9d  In  paeldns. 

Under  an  insurance  policy  covering  a 
p&dklng  house  and  ''articles  used  in  pack- 
ing,*' whatever  coal  was  in  the  yard  for  the 
purpose  of  the  packing  business,  and  neces- 
sary to  be  used  in  it  was  covered  by  the 
terms  of  the  policy.  Home  Ins.  Co.  of  New 
York  V.  Favorite,  46  111.  263,  270;  Phc&nix 
Ins.  Co.  V.  Same,  49  111.  259,  26L 

ARTICLED  CLEBX. 

"Articled  clerk"  does  not  prima  fade 
mean  an  articled  clerk  to  an  attorney.  There 
are  other  trades  and  professions  to  which 
such  a  term  may  be  as  properly  applicable 
as  to  the  profession  of  an  attorney  or  solici- 
tor.    Queen  v.  Reeve,  4  Q.  B.  211,  212. 

ARTICLES  OF  IKCORPORATION. 

The  instrument  by  which  a  private  cor- 
poration is  formed  is  called  "articles  of  in- 
corporation." Civ.  Code  Idaho  1901,  S  2088; 
Civ.  Code  Mont  1805,  8  402 ;  Civ.  Code  S.  D. 
1903,  §  404;  People  v.  Golden  Gate  Lodge 
No.  6,  60  Pac.  865,  866,  128  Cal.  257. 

ARTICULATE  SPEECH. 

An  application  for  a  patent  for  a  tele- 
phone stated  that  the  object  was  to  produce 
vocal  sounds,  and  it  was  contended  in  an 
action  for  infringement  that  ''vocal  sounds" 
and  "articulate  speech"  were  not  convertible 
terms,  either  in  acoustics  or  in  telegiaphy. 
The  court  said  articulate  speech  necessarily 
implies  a  sound  produced  by  the  human  voice, 
and  as  the  patent  on  Its  face  is  for  the  art 
of  changing  the  intensity  of  a  continuous  cur- 
rent of  electricity  by  the  undulations  of  the 
air  caused  by  sonorous  vibrations,  and  speech 
can  only  be  communicated  by  such  vibrations, 
the  transmission  of  speech  In  this  way  must 
be  included  in  the  art  The  question  is  not 
whether  '^ocal  sounds"  and  "articulate 
speech"  are  used  synonymously  as  scientific 
terms,  but  whether  the  sound  of  articulate 


speech  is  one  of  the'  vocal  or  other  sounds 
referred  to  in  this  claim  of  the  patent  We 
have  no  hesitation  in  saying  that  it  is,  and 
that  if  the  patent  can  be  sustained  to  the  full 
extent  of  what  is  now  contended  for.  It  gives 
to  Bell  and  those  who  claim  under  him  the 
exclusive  use  of  his  art  for  that  purpose,  un- 
til the  expiration  of  the  statutory  term  of  his 
patented  rights.  Dolbear  v.  American  Bell 
Tel.  Co.,  8  Sup.  Ct  778,  781,  126  U.  S.  1,  31 
L.  Ed.  863. 

ARTIFICE. 

Any  scheme  or  artifice  to  defraud,  see 
"Any." 

"Artifice*'  Is  defined  as  a  subtle- or  de- 
ceptive or  any  contriving  trickery,  cunning, 
strategy,  finesse,  as  lure  by  artifice,  so  that 
its  use  in  the  definition  of  seduction  as  the 
act  or  persuading  or  Inducing  a  woman  of 
previous  chaste  character  to  depart  from  the 
path  of  virtue  by  the  use  of  any  species  of 
artifice,  persuasions,  or  wiles  which  are  cal- 
culated to  have  or  do  have  that  effect  and 
which  result  in  her  ultimately  submitting  her- 
self to  the  sexual  intercourse  of  the  person 
accused,  shows  that  deception  is  an  essential 
element  of  the  crime  of  seduction.  State  v. 
Hamann,  80  N.  W.  1064,  1065,  109  Iowa,  646. 

If  the  means  used  to  accomplish  a  se- 
duction were  calculated  to  overcome  the  will 
of  a  young  girl,  and  were  intended  to  create 
in  her  mind  an  affection  for  her  seducer,  and 
had  that  effect,  and  under  that  influence  she 
yielded  her  person  to  him,  it  constituted  an 
"artifice"  within  the  law.  Hawn  v.  Bang- 
hart,  39  N.  W.  251,  253,  76  iQwa,  683,  14 
Am.  St  Rep.  201. 

"Artifice,"  as  defined  by  Webster,  is  a 
trick  or  fraud  by  which  a  thing  desired  by  a 
person  exercising  a  fraud  is  accomplished; 
thus  the  representations  of  a  seducer  that 
there  was  nothing  wrong  in  the  act  and  that 
no  one  would  ever  find  it  out,  which  proved 
false  by  reason  of  the  woman  becoming  a 
mother,  were  sufficient  to  constitute  an  arti- 
fice within  the  seduction  laws.  State  v. 
Hemm,  48  N.  W.  971,  974,  82  Iowa,  609. 

ARTIFICER. 

An  artificer  Is  one  who  buys  goods  to 
reduce  them  by  his  own  art  and  industry  into 
other  forms.  Lansdale  v.  Brashear,  19  Ky.  (3 
T.  B.  Mon.)  330,  335. 

A  framework  knitter  working  as  a  weav- 
er of  gloves  for  a  subcontractor,  in  frames 
provided  by  him,  at  an  agreed  gross  price  per 
dozen  pairs,  was  an  "artificer,"  within  the 
meaning  of  St  1  &  2  Wm.  IV,  c.  37,  requir- 
ing employers  to  pay  artificers  in  the  current 
coin  of  the  realm.  Chawner  v.  Cummings,  8 
Q.  B.  311,  321. 
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In  construing  a  statute  exempting  the 
tools  of  a  mechanic,  who  Is  defined  by  Dr. 
Johnson  as  a  manufacturer,  an  artificer,  the 
court  gives  Dr.  Johnson's  definition  of  an 
artificer  as  one  by  whom  anything  Is  made. 
Parkerson  y.  Wlghtman  (S.  C.)  4  Strob.  363, 
365. 

Contraotov, 

"Artificer,"  as  used  In  Truck  Act  (St  1 
&  2  Wm.  IV)  c.  87,  prohibiting  the  payment 
of  artificers  in  anything  other  than  current 
coin  of  the  realm,  means  a  person  ac- 
tually engaged  In  performing  labor,  and  does 
not  apply  to  persons  taking  contracts  for  la- 
bor to  be  done  by  others,  or  persons  who 
speculate  on  the  labor  market  Ingram  r. 
Barnes,  7  EI.  &  Bl.  115,  135;  Bharman  t. 
Sanders,  18  C.  B.  166,  174. 

ARTIFICIAL 

^^Artificlal"  Is  defined  In  one  sense  as  be- 
ing artful,  subtle,  crafty,  and  Ingenious,  and 
is  so  nearly  like  that  of  '^artifice'*  that  a  dis- 
tinction would  be  without  a  difference,  and 
hence  its  use  in  an  instruction  that  in  order  to 
constitute  seduction  there  must  be  some  arti- 
ficial or  false  promise,  etc.,  is  not  erroneous, 
though  "artificial"  has  acquired  other  mean- 
ings. State  T.  Hamann,  85  N.  W.  614^  113 
Iowa,  367. 

ABTIFICIAIi  CAUSE. 

There  is  an  observable  distinction  be- 
tween "natural"  and  "artificial"  causes  of 
injury;  that  is,  those  resulting  In  ordinary 
course  from  causes  beyond  human  control, 
and  those  created  by  voluntary  choice  or 
agency.  Thus,  if  a  person  is  taken  sick  and 
dies  in  his  own  house  he  is  entitled  to  ap- 
propriate attendance  therein  and  burial  there- 
form,  and  no  one  will  be  heard  to  complain, 
for  the  consequences  are  natural,  unavoid- 
able, and  such  as  every  neighbor  must  in 
the  nature  of  things  expect  and  submit  to. 
This  is  a  .lawful  thing.  But  where  the  occu- 
pant of  a  house  advertises  and  invites  per- 
sons in  all  parts  of  the  country  to  send  dead 
bodies  to  his  establishment  to  be  tempora- 
rily stored,  cut  up,  artistically  coffined,  and 
furnished  with  elaborate  funeral  outfits, 
services,  hearses,  and  carriages,  human  agen- 
cy, acting  in  choice,  makes  a  business  of  oth- 
er people's  misfortunes,  and  parades  death 
in  the  presence  of  the  neighbors  to  their 
pleasure  or  discomfort  according  to  the  view 
in  which  they  regard  such  displays.  This 
is  objectionable  and  illegal.  Rowland  y.  Mil- 
ler, 15  N.  Y,  Supp.  701.  702. 

ABTinCIAI.  COLOBINO  MATTER. 

Where  in  the  manufacture  of  vinegar 
low  wine  formed  from  fermented  grain  is 
previously  to  its  acetlflcation  passed  through 
roasted  malt  not  for  the  purpose  of  adding 
any  substantial  Ingredient  to  the   vinegar, 


but  for  the  purpose  of  giving  It  color  as  well 
as  aroma  and  fiavor,  and  without  this  treat- 
ment it  would  be  colorless,  the  vinegar  bo 
produced  contains  artificial  coloring  matter 
within  the  meaning  of  85  Ohio  Laws,  p.  258,  § 
2,  enacted  to  prevent  the  adulteration  of  vin- 
egar. Weller  y.  State,  40  N.  B.  1001.  1002, 
53  Ohio  St  77. 

ABTIFIOIAI.  FLOWEBS. 

"Artifical  fiowers  or  parts  thereof,"  as 
used  in  Tariff  Act  Oct  1,  1890,  pars.  355,  425, 
include  artificial  leaves  made  to  resemble 
leaves  of  oak,  ivy,  currant  etc.,  and  manufac- 
tured of  colored  cotton  cloth,  metal,  and  wax, 
cotton  being  the  component  material  of  chief 
value.    In  re  Zeimer  (U.  S.)  66  Fed.  740,  74t 

ABTIFICIAIi  FOB€E. 

An  artificial  force  is  a  natural  force  bo 
transformed  in  character  or  energies  by  hu- 
man power  as  to  possess  new  capabilities  of 
action.  This  transformation  of  a  natural 
force  into  a  force  practically  new  involves 
a  true  inventive  act  Wall  v.  Leek  (U.  S.)  68 
Fed.  552,  555,  13  G.  O.  A.  630  (citing  1  Boh. 
Pirt  88  92,  06^  09,  103). 

ABTIFICIAL  GRAINS. 

Grass  piquets  consisting  of  stalks  of  oats 
or  wheat  and  grass  dyed  to  Imitate  their  nat- 
ural color  are  properly  assessed  as  artificial 
or  ornamental  grains  and  fiowers,  under  Act 
July  24,  1897,  c.  11,  8  1.  Schedule  N,  par.  425, 
30  Stat  191  [U.  S.  Comp.  St.  1901,  p.  1675]. 
Herman  &  Guinzeberg  v.  United  States  (U. 
S.)  121  Fed.  201,  202. 

ABTIFICIAI.  PERSONS. 

Artificial  persons  are  such  as  are  cre- 
ated and  designed  by  human  laws  for  the  pur- 
pose of  society  and  government  which  are 
called  corporations  or  bodies  politic.  Chap- 
man V.  Brewer,  62  N.  W.  320,  322,  43  Neb. 
890,  47  Am.  St  Rep.  779  (citing  1  BL  Comm. 
123). 

Artificial  persons  are  persons  created  by 
law  for  the  purpose  of  society  and  govern- 
ment ''The  plain  and  broad  distinction  be- 
tween a  natural  and  an  artificial  person  is 
that  while  the  former  may  do  any  act  whicb 
he  is  not  prohibited  by  hiw  from  doing,  tbe 
latter  can  do  none  which  the  charter  giving 
it  existence  does  not  expressly  or  by  infe^ 
ence  to  enable  it  to  perform  these  functions 
authorize  it  to  do,  and  when  it  transcends 
the  limits  within  which  it  is  confined  by  its 
charter  these  acts  are  void."  Smith  v.  Ala- 
bama life  Ins.  &  Trust  Ck>.,  4  Ala.  558,  568. 

ARTIFICIAL  PRESUMPTION. 

Artificial  presumption  is  where  the  exist- 
ence of  the  one  fact  is  not  direct  evidence  of 
the  existence  of  the  other,  but  the  one  fact 
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existing  and  being  proved  the  law  raises  an 
artificial  presumption  of  the  existence  of  the 
other.  Thus  forbearance  to  enforce  a  pe- 
cuniary demand  for  20  years  is  not  direct 
evidence  that  the  money  has  been  paid,  but 
on  the  fact  of  forbearance  the  law  raises  a 
presumption  that  the  demand  has  been  satis- 
fied, since  it  wisely  supposes  a  man  will 
sooner  recover  and  enjoy  what  belongs  or  Is 
due  to  him  unless  prevented  by  some  impedi- 
ment. The  law  gives  to  the  evidence  a  tech- 
nical efiacacy  beyond  its  simple  and  natural 
-force  and  operation.  Gulick  v.  Loder,  13  N. 
J.  Law  (1  J.  S.  Green)  68,  72,  23  Am.  Dec. 
711. 

abthtgiai.  boads. 

In  an  act  prohibiting  a  street  railway 
company  from  using  "artificial  roads,"  It  is 
manifest  that  the  term  expressed  more  than 
was  expressed  In  the  act  by  the  words  rail- 
roads and  turnpikes.  Nothing  else  than  grad- 
ed and  paved  streets  seem  to  meet  the  de- 
scription, unless  It  be  plank  roads,  and  If 
such  alone  were  Intended  It  would  have  been 
natural  to  have  named  them  with  railroads 
and  turnpikes,  rather  than  to  have  used  the 
more  comprehensive  term.  Commonwealth 
V.  Central  Pass.  By.,  52  Pa.  (2  P.  F.  Smith) 
606,  6ia 

ARTIFIGIAIi  SUOGESSIOH. 

Artificial  succession  is  the  succession  be- 
tween predecessors  and  successors  in  a  cor- 
poration aggregate  or  sole.  Thomas  v  Da- 
kln  (N.  Y.)  22  Wend.  0,  100. 

ARTIFIGIAI.  WANTS. 

The  distinction  between  natural  and  ar- 
tificial wants,  to  satisfy  which  water  is  used, 
seems  to  be  derived 'from  a  distinction  which 
has  sometimes  been  designated  as  a  differ- 
ence between  the  use  of  water  for  ordinary 
and  extraordinary  purposes.  The  real  difiTer- 
ence  here  pointed  out  between  the  classes  of 
uses  Is  that,  as  is  assumed,  water  of  a  stream 
may  be  used  for  ordinary  purposes,  without 
regard  to  the  efiTects  of  such  use,  in  case  of 
deficiency  below,  while  with  reference  to  ex- 
traordinary uses  the  effects  on  those  below 
must  always  be  considered  In  determining  its 
reasonableness.  Lux  v.  Haggin,  10  Pac.  674, 
762,  69  Cal.  ^5. 

ARTIFIGIAI.  WATER  COURSE. 

A  water  pipe  through  which  water  is  con- 
ducted from  a  reservoir  to  a  mill  is  an  "ar- 
tificial water  course."  Standard  v.  Round 
Valley  Water  Co.,  19  Pac.  689,  690,  77  Cal. 
899. 


ARTISAN. 

Laws  1897,  c.  418,  S  70,  entitled  "Arti- 
san's lien  on  personal   property,"  and  pro- 


viding that  one  who  makes,  alters,  or  repairs 
personal  property  at  the  request  or  consent 
of  the  owner  shall  have  a  lien  on  such  arti- 
cle, refers  to  skilled  labor,  and  not  to  com- 
mon labor,  as  cutting,  skidding,  and  drawing 
logs,  since  "artisan"  signifies  one  skilled  In 
some  kind  of  mechanical  craft.  0*Clalr  v. 
Hale,  54  N.  Y.  Supp.  386,  387,  26  Misc.  Rep. 
31. 

The  term  "artisan,  builder,  and  mechan- 
ic," in  Gould's  Dig.  c.  112,  §  1,  giving  a  me- 
chanic's lien  to  all  artisans,  builders,  and  me- 
chanics of  every  description  who  shall  per- 
form any  work  and  labor  on  any  building, 
edifice,  or  tenement,  does  not  include  one 
selling  lumber  to  be  used  In  the  construc- 
tion of  a  dwelling  house.  Duncan  v.  Bate- 
man,  28  Ark.  327,  328,  79  Am.  Dec.  109. 

The  term  "artisan,  mechanic,  or  trades- 
man," In  the  statute  giving  a  lien  to  any  me- 
chanic, artisan,  or  tradesman  on  any  article 
of  value  altered  or  repaired  by  him,  includes 
a  civil  engineer,  and  he  is  entitled  to  a  lien 
on  field  notes,  maps,  charts,  and  drawings 
made  by  him.  Amazon  Irr.  Co.  v.  Brlesen, 
41  Pac.  1116,  1119,  1  Kan.  App.  768. 

ARTfST. 

See  "Professional  Artist" 

"Artist,"  as  used  In  Act  Feb.  26,  1885,  c. 
164.  23  Stat.  333  [U.  S.  Comp.  St.  1901,  p. 
1290],  prohibiting  the  immigration  of  aliens 
under  contract  to  perform  labor  and  ex- 
empting from  the  operation  of  the  statute 
professional  artists,  etc.,  does  not  include 
milliners,  dressmakers,  tailors,  cooks,  and 
barbers.  In  this  connection  the  \vord  "ar- 
tist" should  be  taken  in  its  popular  sense,  as 
meaning  a  person  skilled  in  the  fine  arts. 
United  States  v.  Thompson  (U.  S.)  41  Fed. 
28,  29. 

A  daguerreotypist  or  ambrotyplst  is  rath- 
er an  artisan  than  an  artist  His  labor  is 
more  manual  than  mental.  He  works  more 
by  rule  than  under  the  Inspiration  of  genius. 
The  process  by  which  he  accomplishes  his  un- 
dertaking is  mainly  mechanical,  and  success 
in  his  vocation  demands,  not  creative  power, 
but  dexterity,  contrivance,  and  the  skillful  ap- 
plication of  fixed  rules.  He  follows  an  art 
but  not  one  of  the  fine  arts,  and  he  alone  is 
an  artist  In  the  appropriate  sense  of  the 
word  who  professes  and  practices  one  of  the 
latter.    Barnes  v.  Ingalls,  39  Ala.  193,  201. 

ARTISTS*  COLORS. 

"Artists*  colors,"  within  Act  Oct  1,  1890, 
par.  61,  Imposing  a  duty  on  artists*  colors  of 
all  kinds,  are  such  colors  as  are  named  in  par- 
agraphs 50-60  inclusive  (paint  and  color 
schedule),  when  of  a  fine  grade  and  specially 
prepared  and  put  up  for  the  use  of  artists. 
Rich  V.  United  States  (U.  S.)  61  Fed.  501. 


AS 


618 


AS 


AS. 

"As  they  now  lie,"  as  used  In  a  bill  of 
sale  of  all  tbe  boats,  canoes,  sails,  oars,  pad- 
dles, fittings,  and  fixtures  of  every  kind  as 
they  now  lie  at  Winter  Harbor,  refer  to  qual- 
ity or  condition  rather  than  to  quantity  and 
number.  Neai  v.  Flint,  83  Atl.  6G9,  673,  88 
Me.  72. 

Afl  near  as. 

*The  phrase  'as  this  plaintiff  is  able  to 
determine.'  in  an  affidavit  in  attachment 
stating  indebtedness  at  a  sum  ascertained  as 
near  as  may  be  and  as  this  plaintiff  is  able 
to  determine,  means  as  near  as  this  plaintiff 
is  able  to  determine.  Such  an  affidavit  is 
sufficient,  though  the  statute  requires  that 
the  amount  of  indebtedness  be  stated  as 
near  as  may  be."  Hawes  T.  Clement,  25  N. 
W.  21,  23,  64  Wis.  152. 

Afl  beinK  or  is. 

When  used  In  an  indictment  charging 
that  the  defendant  as  the  commissioner  of 
dty  works  entered  into  a  conspiracy,  "as" 
will  be  regarded  as  used  in  the  sense  of  be- 
ing, so  that  the  charge  in  substance  is  that 
he  entered  into  the  conspiracy  while  he  was 
commissioner  of  city  works,  and  hence  the 
indictment  is  not  defective.  People  y.  Willis, 
54  N.  Y.  Supp.  642,  647,  34  App.  Div.  203. 

Under  an  Instrument  providing  that  a 
gift  shall  take  effect  at  the  maker's  death,  "un- 
til then  the  property  to  remain  as  my  own," 
the  word  "as"  is  the  qualifying  word,  and 
shows  that  the  donor  did  not  intend  to  hold 
the  property  absolutely  up  to  the  period  to 
which  he  had  postponed  the  enjoyment  of 
the  interest  he  had  given,  and  until  the  death 
of  the  donor  the  property  was  to  remain,  not 
his  own,  but  as  his  own.  Elmore  v.  Mustin, 
28  Ala.  309,  313. 

The  word  "as"  means  "like,"  it  does  not 
mean  the  thing  itself,  but  something  like  it; 
and  hence  an  averment  that  a  draft  drawn 
and  sold  and  a  requisition  obtained  as  false 
pretenses  does  not  constitute  an  averment 
that  the  letters,  draft,  and  requisition  were 
false  pretenses.  United  States  v.  Watkins 
(U.  S.)  28  Fed.  Cas.  419,  428. 

An  allegation  that  defendant  "as  a  reg- 
ular practicing  physician"  gave  a  prescrip- 
tion is  not  a  sufficient  allegation  that  the 
defendant  was  a  regular  practicing  physician 
or  was  a  physician  at  all.  It  is  Indirect  and 
Inferential,  and  was  not  sufficient  to  sup- 
port an  indictment  under  Pen.  Code,  art.  405, 
which  prohibits  any  physician  giving  a  pre- 
scription to  one  not  actually  sick  and  with- 
out making  a  personal  examination;  the 
word  "as"  not  being  in  effect  "is."  Mc- 
Querry  v.  State,  51  S.  W.  247,  248,  40  Tex. 
Cr.  R.  571. 

The  use  of  the  words  "as  the  property," 
in  a  return  on  an  execution  reciting  the  levy 


on  certain  real  property  as  the  property  of  a 
certain  person,  is  to  be  construed  as  showing 
a  levy  on  the  entire  estate  which  such  person 
owns  In  the  property.  Longworthy  t.  Feath- 
erston,  65  Ga.  165,  166. 

As  used  in  a  will  bequeathing  to  testa- 
tor's wife  a  third  of  the  remainder  of  his 
real  and  personal  estate,  "as  and  for  her 
right  of  dower"  during  her  life,  should  be 
construed  to  mean  the  whole  right  which  sbe 
should  have  or  be  entitled  to  on  his  death. 
Steele  v.  Fisher  <N.  Y.)  1  Edw.  Ch.  435»  437. 

Afl  for  the  purpose. 

Code,  fi  1020,  provides  that  every  estate 
in  land  is  to  be  taken  as  a  fee  simple,  though 
the  words  necessary  to  create  a  fee  are  not 
used,  unless  it  appears  that  a  similar  estate 
was  intended.  Section  1048  declares  that 
where  an  absolute  power  of  disposition  was 
given,  not  accompanied  by  a  trust,  and  no  re- 
mainder is  limited  on  the  donee* s  estate,  be 
is  entitled  to  a  fee.  Section  1049  recites  that 
a  power  of  disi)osltion  is  deemed  absolute 
if  the  donee  is  enabled  in  his  lifetime  to  dis- 
pose of  the  fee  for  his  own  benefit  A  will 
bequeathed  to  testatrix's  husband  her  resi- 
dence "as  a  home"  with  power  to  sell  and 
convey  the  same  at  his  discretion.  Held, 
that  the  phrase  "as  a  home"  did  not  operate 
to  limit  the  Interest  given  to  him  to  a  life 
estate.  Smith  y.  Phillips,  30  South.  872,  873. 
131  Ala.  629. 

In  order  that  any  pistol  should  be  con- 
cealed as  a  weapon  within  the  meaning  of  a 
i  statute  making  it  a  misdemeanor  to  wear  any 
pistol  concealed  as  a  weapon,  it  must  be  car- 
ried for  the  purpose  of  having  it  convenient 
for  use  in  fight  Carr  v.  State,  34  Ark.  448, 
450,  36  Am.  Rep.  15;  Lemmons  v.  State,  20  S. 
W.  404,  405,  56  Ark.  550. 

The  owners  of  land  leased  to  a  club  all 
their  grant  in  a  certain  section  for  and  dur- 
ing the  existence  of  the  club,  with  the  clause 
whenever  said  club  shall  cease  to  exist  as 
now  organized  this  lease  shall  be  determined 
and  cease.  Held,  that  the  words  "as  now  or- 
ganized,'* as  so  used,  referred  to  the  purpose 
of  organization  of  the  club  and  not  to  its 
mode  of  organization,  and,  therefore,  the  fact 
that  the  club  became  incorporated,  the  cor- 
poration taking  the  property  and  assumiog 
the  debts  of  the  club  as  it  had  previously  ex- 
isted, did  not  work  a  forfeiture  of  the  leasee 
Alexander  v.  Tolleston  Club  of  Chicago,  110 
IlL  65. 

As  in  the  oluiraeter  of* 

"As,"  when  preceding  a  word  IndlcatiDg 
representative  character,  such  for  instance  as 
agent,  trustee,  etc.,  means  "in  the  character 
of."  Hayes  v.  Crane,  50  N.  W.  ©25,  48  Biinn. 
39. 

Covenant  that  the  grantor  would  war- 
rant and  defend  the  premises  as  executors  are 
bound  by  law  to  do  will  be  held  to  mean  that 
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the  grantor  only  warranted  the  title  in  so  far 
as  executors  could  do  so  by  law,  and  that  he 
did  not  mean  to  bind  himself  personally. 
Glenn  ▼.  Allison,  58  Md.  527,  530;  Day  T. 
Brown,  2  Ohio  (2  Ham.)  345,  348;  Thayer  ▼• 
Wendell  (U.  S.)  23  Fed.  Cas.  906. 

One  binding  himself  on  a  note  "as  princi- 
pal" renounces  the  character  of  surety  with 
the  privileges  attached  thereto.  McMillan  t. 
Parkell,  64  Mo.  286,  288. 

Where,  in  an  action  to  recover  goods  held 
by  defendant  as  trustee  for  the  benefit  of  cred- 
itors, it  was  adjudged  that  plaintiffs  recover 
of  the  defendant  **as  trustee"  the  costs  in- 
cored  by  them,  the  quoted  words  are  only  de- 
scriptive of  the  capacity  in  which  the  de- 
fendant received  the  goods  for  which  he  was 
sued,  but  have  no  legal  effect  upon  the  judg- 
ment, and  may  be  construed  as  surplusage. 
Sass  V.  Uirschfield,  56  S.  W.  941,  942,  23  Tex. 
Civ.  App.  396. 

Rev.  St  U.  S.  §  4281  [U.  S.  Comp.  St 
1901,  p.  2942],  providing  that  if  any  shipper 
of  certain  articles  which  are  specifically  nam- 
ed, and  among  which  are  pictures,  shall  lade 
them  as  freight  or  baggage  on  any  vessel 
without  at  the  time  giving  notice  to  its  own- 
er, master,  or  agent  of  the  true  character  and 
value  of  the  property  shipped,  and  having  the 
same  entered  upon  the  bill  of  lading,  the  mas- 
ter and  owner  of  such  ship  or  vessel  shall  not 
be  liable  as  carriers  thereof  in  any  form  or 
manner,  cannot  be  construed  as  relieving  the 
carrier  from  all  liability  for  loss,  but  only  re- 
lieves him  from  his  liability  as  carrier,  and 
not  as  bailee  of  the  goods.  It  relieves  him 
from  his  liability  only  as  an  insurer,  and  not 
as  an  ordinary  bailee.  "Liable  as  carrier" 
can  only  mean  the  liability  attached  by  law 
to  that  public  employment  Wheeler  v. 
Oceanic  Steam  Nav.  Co.,  26  N.  B.  248,  125  N. 
Y.  155,  21  Am.  St  Rep.  729. 

In  a  will  giving  property  to  a  wife,  for 
her  benefit  during  her  natural  life,  as  trustee 
for  testator's  children,  the  words  "as  trustee 
for  testator's  children"  were  not  intended  to 
restrict  the  beneficial  use  of  the  property  to 
the  children  during  the  widow's  lifetime,  but 
that  the  widow  was  to  have  the  beneficial  use 
of  the  property  for  life  when  at  the  same 
time  holding  it  in  trust  for  the  children  who 
were  to  be  entitled  to  it  at  her  death.  Fisher 
V.  Fisher,  2  AtL  608,  41  N.  J.  Eq.  (14  Stew.) 
16. 

A  written  undertaking  given  by  the  solic- 
itor of  the  assignee  of  a  bankrupt  tenant  on 
whose  lands  a  distress  had  been  put  by  the 
landlord,  conditioned  that  "we,  as  solicitors 
to  the  assignees,  undertake,"  etc.,  bound  those 
who  personally  signed  it;  the  term  "as  solic- 
itors" being  merely  descriptive  of  the  charac- 
ter which  they  fill  and  which  induced  them 
to  undertake.  Burrell  v*  Jones,  3  Barn.  & 
Aid.  47. 


A  will  in  which  the  testator  gave  to  his 
widow  an  estate  for  life  in  all  his  property, 
real  and  personal,  the  wife  being  named  as 
executrix  of  the  will,  and  testator  providing 
that,  if  the  executrix  should  find  it  necessary 
or  if  she  should  see  fit  to  dispose  of  any  part 
or  all  of  the  estate,  she  should  have  power  as 
executrix  to  sell  and  dispose  of  it,  implies  a 
fiduciary  disposition  of  the  proceeds  realized 
from  the  sales  Inherent  in  the  office  by  virtue 
of  which  she  was  to  exercise  the  power;  but 
she  is  not  thereby  authorized  to  sell  and  dis- 
pose of  the  testator's  property  for  her  own 
use.  Pratt  v.  Douglas,  38  N.  J.  Eq.  (11 
Stew.)  516,  534  (cited  and  approved  in  Stev- 
ens V.  Flower,  19  Aa  777,  779,  46  N.  J.  Eq. 
[1  Dick.]  340). 

The  words  "as  such,"  in  Rev.  St  art 
2248,  providing  that  in  any  actions  by  and 
against  executors,  administrators,  or  guard- 
ians in  which  Judgment  may  be  rendered  for 
or  against  them  as  such  neither  party  shall 
be  allowed  to  testify,  etc.,  limited  the  applica- 
tion of  the  law  to  tliose  cases  in  which  judg- 
ment could  be  rendered  for  or  against  the 
guardian  in  his  representative  capacity,  that 
is  to  say,  a  Judgment  which  is  in  effect  a 
Judgment  in  favor  of  or  against  his  ward, 
and  which  does  not  affect  him  personally. 
Jones  V.  Parker,  8  S.  W.  222,  225,  67  Tex.  76. 


As  in  I 


ae  or  like  maimer. 


The  word  "as"  is  defined  in  the  last  edi- 
tion of  Webster's  Dictionary  as  follows: 
"Like;  similar  to;  of  the  same  kind;  in  the 
same  manner;  in  the  manner  in  which." 
This  is  obviously  the  ordinary  import  of  the 
word  in  a  bill  of  lading  restricting  the  car- 
rier's liability  "except  as  forwarder."  The 
carrier's  liability  was  to  be  "similar  to  that 
of  forwarders,"  or  "of  the  same  kind."  They 
were  liable  in  the  same  manner,  or  in  the 
manner  in  which  forwarders  are  liable. 
Hooper  V.  Wells,  Fargo  &  Ck).,  27  Cal.  11,  30, 
85  Am.  Dec.  211. 

Const  1895,  art  5,  §  25,  provided  that 
each  of  the  Justices  of  the  Supreme  Court 
and  the  Judges  of  the  circuit  court  should 
have  the  same  power  at  chambers  to  issuer 
writs  of  habeas  corpus,  etc.,  as  when  in  open 
court  It  was  held  that  the  phrase  "as  when 
in  open  court"  meant  that  each  of  the  Jus- 
tices and  Judges  mentioned  should  have  the 
same  power  at  chambers  to  issue  the  writ 
specified  as  all  of  the  Judges  might  issue 
when  in  open  court  Salinas  v.  C.  Aultman 
&  Co.,  27  S.  E.  385,  387,  49  S.  C.  325  (quoted 
and  approved  in  La  Motte  v.  Smith,  27  S.  B. 
933,  934,  50  S.  E.  558). 

1  Rev.  St  1876,  pp.  142, 147,  providing  that 
in  voluntary  assignments  no  party  aggrieved 
shall  be  deprived  from  having  an  appeal  as 
in  other  civil  actions,  do  not  give  the  appeal 
of  itself,  but  merely  provide  that  nothing  in 
the  act  contained  shall  prevent  the  appeal  as 
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In  other  civil  actions,  and,  therefore,  whethar 
the  appeal  lies  depends  on  whether  in  clrll  ac- 
tions the  appeal  lies  in  the  case.  Cravens  y. 
Chambers,  55  Ind.  5,  a 

2  Rev.  St  p.  176,  §  635,  providing  that  in 
sales  in  cases  of  foreclosure  a  copy  of  the  or- 
der of  sale  and  Judgment  shall  be  issued,  etc, 
to  the  sheriff,  who  shall  thereupon  proceed  to 
sell  the  mortgaged  premises,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  the 
judgment,  interest,  and  cost  as  upon  execu- 
tion, means  that  the  law  regulating  sales  on 
execution  should  apply  to,  in  all  respects, 
sales  under  a  decree  of  foreclosure  of  a  mort- 
gage, and  sale  of  the  rents  and  profits  is  au- 
thorized thereby.  Brownfleld  v.  Weicht,  9 
Ind.  394,  396. 

An  agreement  by  B.  to  sell  certain  leases 
and  good  will  in  trade,  as  be  holds  the  same, 
for  the  term  of  28  years,  held  to  be  construed 
as  meaning  that  the  vendee  is  to  purchase  the 
leases  without  inquiring  into  the  title  of  the 
lessor.  Spratt  v.  Jeffery,  10  Barn.  &  O.  249, 
258. 

Civ.  Code,  §  230,  providing  that  the  father 
of  an  Illegitimate  child,  by  publicly  acknowl- 
edging it  as  his  own,  receiving  it  as  such  into 
his  family,  and  otherwise  "treating  it  as  a 
legitimate  child,"  thereby  adopts  it  as  such, 
means  the  treating  of  such  child  by  its  father 
as  he  would  naturally  treat  his  legitimate 
child,  not  as  the  majority  of  men  in  his  finan- 
cial circumstances  would  or  should  treat  their 
children.  Every  man  furnishes  the  rule  by 
which  he  must  be  measured.  No  imaginary 
standard  of  excellence  can  be  created.  Blythe 
▼.  Ayres,  81  Pac  915,  916,  96  CaL  532,  19  L; 
R.  A.  40. 

The  words  "as  if,"  and  the  words  "in  the 
same  manner  as  if,"  mean  exactly  the  same. 
Suydam  v.  Voorhees  (N.  J.)  43  Atl.  4,  6. 

Code  1886,  §  2590,  providing  that,  when  a 
personal  injury  is  received  by  a  servant  or 
employ^  in  the  service  of  the  master,  the  mas- 
ter is  liable  to  answer  in  damages  as  if  he 
were  a  stranger  not  engaged  in  such  service 
or  employment,  literally  interpreted  would 
mean  that  the  employ^  stood  in  the  same  posi- 
tion as  a  trespasser  or  a  mere  licensee,  but  it 
is  apparent  that  such  is  not  the  intention,  and 
the  words  must  be  construed  only  as  protect- 
ing the  employe  against  the  special  defense 
growing  out  of  and  Incident  to  the  relation  of 
employer  and  employe,  and  as  taking  from 
the  employer  such  special  defenses,  and  leav- 
ing to  him  all  the  defenses,  which  he  has  by 
the  common  law  against  one  of  the  public  not 
a  trespasser  nor  a  mere  licensee.  Mobile  &  B. 
Ry.  Co.  ▼.  Holborn  (Ala.)  4  South.  136,  147. 

The  words  "as  if  feme  sole,"  when  un- 
restricted by  the  context,  have  been  quite  uni- 
formly considered  by  the  courts,  in  construing 
statutes  relating  to  married  women,  as  giv- 
ing the  largest  possible  power,  and  practical- 
ly emancipating  the  wife  from  contractual 


limitations  Imposed  upon  her  as  a  married 
woman  with  respect  to  the  subject-matters  of 
the  act  In  Real  Estate  Inv.  Co.  v.  Roop,  19 
Atl.  278,  132  Pa.  496,  7  L.  R.  A.  211,  the  Chief 
Justice  specifically  names  these  words  as  the 
proper  ones  for  the  Legislature  to  use  if  a 
limited  power  were  intended  to  be  given. 
And  he  says,  "If,  however,  it  was  intended  to 
confer  this  broad  power,  and  place  a  married 
woman  on  the  same  plane  as  a  feme  sole,  it 
could  have  been  done  in  a  few  lines,  declar- 
ing that  hereafter  a  feme  covert  should  have 
the  same  power  to  contract  debts  as  a  feme 
sole."  Under  Act  April  9, 1873,  §  9,  as  amend- 
ed by  Act  April  27,  1879,  providing  that  a 
married  woman  above  the  age  of  21  years 
may  give  bond  with  or  without  warrant  of 
attorney  Just  "as  if  •  •  •  feme  sole,"  a 
married  woman  may  execute  a  bond  to  secure 
a  debt  not  her  own.  Warder,  Bushnell  & 
Glessner  Co.  v.  Stewart  (Del.)  86  Atl.  88,  2 
Marv.  275. 

Where  a  corporation  which  is  bound  by 
its  charter  to  keep  certain  roads  and  bridges 
in  repair  enters  into  an  agreement  with  the 
state  for  the  exchange  of  certain  lands,  and 
the  agreement  provides  that  until  such  ex- 
change the  corporation  shall  remain  bound  as 
now  to  keep  the  roads  and  bridges  in  repair, 
the  phrase  "bound  as  now"  embraces  no  new 
obligation  nor  furnishes  any  new  remedy,  but 
is  a  mere  statement  of  the  obligation  of  the 
corporation,  and  hence  no  action  lies  on  such 
contract  against  the  corporation  for  failure  to 
keep  a  bridge  in  repair.  Ck)mmonwealth  ▼. 
Boston  &  Roxbury  Mill  Corp.,  90  Mass.  (8  Al- 
len) 296,  297. 

A  constitutional  provision  that  In  ordei* 
that  no  inconvenience  may  arise  from  the 
change  from  a  territorial  to  a  state  govern- 
ment all  suits,  actions,  etc.,  contracts,  and 
claims  shall  continue  as  if  no  change  had 
taken  place,  does  not  guaranty  the  same 
means  of  enforcing  a  judgment  as  that  had 
before  the  Constitution,  but  its  object  was 
merely  to  save  all  contracts.  Judgments,  etc^ 
so  far  as  the  right  to  enforce  them  was  con- 
cerned, leaving  the  means  of  enforcing  and 
carrying  them  out  subject  to  such  changes  as 
the  adoption  of  the  Constitution  or  the  Legis- 
lature under  it  might  make,  and  hence  it  does 
not  exempt  a  Judgment  rendered  prior  to  the 
O)nstitution  from  the  operation  of  the  home- 
stead exemption  clause  therein.  Cusic  ▼• 
Douglas,  3  Kan.  123,  128,  87  Aul  Dec.  45a 

A  will  in  which  testator  declared  that  his 
whole  estate  after  his  wife's  death  should  be 
divided  among  his  heirs  or  next  of  kin  as 
though  he  had  died  intestate  and  unmarried 
should  be  construed  as  meaning  that  bis  es- 
tate should  go  as  personalty  to  his  next  of 
kin  imder  the  intestate  laws.  Appeal  of  Pe- 
rot 102  Pa.  235,  244. 

The  word  "as,"  in  Laws  1876,  a  18,  giv- 
ing the  police  Justice  of  Troy,  appointed 
thereunder,  the  same  powers  as  courts  of  spe- 
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4^1  sessions  in  towns,  and  further  proyldlng 
that  tbey,  as  such  courts  of  sessions,  shall 
have  jurisdiction  of  offenses  of  the  grade  of 
misdemeanors,  is  construed  to  mean  "in  like 
manner."  People  v.  Elliott  (N.  Y.)  12  Hun, 
864,365. 

The  word  "as,"  employed  In  a  statute  in 
the  phrase  "excepting  proceedings  as  for  con- 
tempt to  enforce  civil  remedies,"  was  mani- 
festly used  in  what  Lord  Coke  calls  a  simili- 
tudinary  sense,  to  show  that,  while  the  pro- 
ceedings referred  to  resembled  proceedings 
for  contempt,  they  are  not  the  same  thing, 
nil  simile  est  idem.  In  re  Bolton's  Estate 
(Pa.)  18  Phlla.  340,  846. 

"As,"  as  used  in  an  indictment  charging 
that  certain  letters  and  drafts  were  written, 
sent,  drawn,  and  sold,  and  caused  and  pro- 
cured to  be  issued  without  any  authority 
cherefor,  and  not  for  or  on  account  of  a  pub- 
lic service,  but  for  private  gain  and  benefit 
of  a  certain  person,  and  with  intent  to  de- 
fraud the  United  States,  and  as  false  pre- 
tenses to  enable  him  to  obtain  for  his  own  use 
and  benefit  the  same  represented,  thereby 
means  like,  not  the  thing  itself,  but  something 
like  it  United  States  v.  Watkins  (U.  S.)  28 
Fed.  Gas.  419,  428. 

As  it,  tbat,  or  wliioli. 

A  statute  prohibited  the  use  of  any  in- 
strument or  the  giving  of  any  drug  for  the 
purpose  of  procuring  an  abortion,  unless  the 
same  were  done  as  necessary  for  the  preser- 
vation of  the  mother's  life.  Held,*  that  the 
word  "as,"  used  in  this  connection,  is  synony- 
mous with  "it"  The  court  says:  "Philolo- 
gists give  to  *as,'  when  used  in  the  English 
language,  where  the  context  seems  to  require 
it,  the  same  meaning  as  *it'  or  *that'  or 
•which.'"  Thus  the  statute  might  be  read, 
"unless  the  same  were  done,  it  were  neces- 
sary," etc.    Beasley  v.  People,  89  111.  571,  577. 

In  a  complaint  in  an  action  for  damages 
alleging  that  defendant  refused  and  neglected 
to  cut  plaintiff's  wheat  as  defendant  had 
agreed  and  contracted,  the  word  "as"  cannot 
be  construed  to  mean  that  the  work  was  not 
performed  in  the  manner  agreed  and  con- 
tracted, in  other  words,  was  not  well  done, 
but  means  that  the  defendant  did  not  cut  the 
wheat  at  all.  Worcester,  in  his  dictionary,  in 
a  note  to  the  word  "as,"  remarks,  "  *as'  some- 
times takes  the  place  of  a  relative  pronoun, 
and  is  equivalent  to  'who*  or  'which,'"  and 
this  quality  may  properly  be  given  to  it  in  the 
connection  in  Which  it  here  used.  So  under- 
stood the  allegation  in  effect  is  that  such  de- 
fendant refused  and  neglected  to  cut  plain- 
tiff's wheat  which  defendant  had  agreed  and 
contracted  to  do.  Kelley  v.  Peterson,  2  N.  W. 
846,  847,  9  Neb.  76. 

As  when,  importing  a  contingfiiiey* 

"As"  is  sometimes  used  for  "when,"  and 
will  be  so  construed  when  used  in  a  mortgage 


on  crops  securing  advances  as  evidenced  by 
book  account  or  note.  Finance  Co.  of  Iowa 
V.  Anderson,  76  N.  W.  748,  749,  106  Iowa,  429. 

A  devise  to  certain  children  "as"  they  ar- 
rive at  the  age  of  21  means  "when"  they  ar- 
rive at  such  age.  Appeal  of  Selbert,  18  Pa. 
(1  Harris)  501,  504. 

A  representation  that  a  building  was  oc- 
cupied as  a  storehouse,  made  to  secure  insur- 
ance, necessarily  imports  that  the  building  is 
not  occupied  for  any  other  purpose.  Wall  v. 
East  River  Mut  Ins.  Ck>.,  7  N.  Y.  (8  Seld.)  870» 
873. 

A  provision  in  a  will  ordering  the  execu- 
tor to  place  a  sum  of  money  at  interest  suffi- 
cient to  pay  a  certain  sum  to  certain  children 
as  they  severally  arrived  at  age  gave  a  vested 
right,  notwithstanding  the  word  "as"  in  such 
connection  ordinarily  imports  a  contingency. 
Fisher  v.  Johnson,  38  N.  J.  Eq.  (1  Stew.)  46, 47. 

Where  a  legacy  is  given  to  a  person  as  he 
arrives  at  a  certain  age,  and  there  is  no  other 
controlling  evidence  of  intention,  the  word 
"as"  is  to  be  construed  as  meaning  that  the 
legacy  is  contingent  Colt  T.  Hubbard,  88 
Conn.  281,  286. 

AS  A  BEVERAGE. 

See  "Beverage." 

AS  AFORESAID. 

Aforesaid  equivalent,  see  ••Aforesaid." 

Const  art  8,  specified  the  residence  in 
election  districts  necessary  for  voters,  and  a 
subsequent  paragraph,  relating  to  qualified 
voters  removing  out  of  the  state  and  after  re- 
turning, required  an  election  in  the  election 
district  as  aforesaid.  Held,  that  the  words 
"as  aforesaid"  as  so  used  referred  to  the 
former  provision,  and  required  a  similar  resi- 
dence in  the  election  district  by  former  resi- 
dence on  their  return  to  the  district  Fry's 
Election  Case,  71  Pa.  (21  P.  F.  Smith)  302, 
306,  10  Am.  Rep.  698. 

"As  aforesaid,"  as  used  in  a  will  relating 
to  property  devised  and  bequeathed  as  afore- 
said, could  only  apply  to  previous  clauses  of 
the  will,  and  It  could  not  by  implication  he 
extended  to  subsequent  provisions  in  a  codi- 
cil. Roberts  v.  Wills,  20  N.  J.  Law  (SpencerX 
591,596. 

Testator  gave  to  his  wife  all  his  personaF 
estate,  together  with  the  premises  in  question- 
for  life.  The  will  also  recited:  "I  give,  de- 
vise, and  bequeath  unto  my  only  child  A.,. 
now  the  wife  of  B.,  and  to  her  heirs  lawfully 
upon  her  body  begotten,  and  assigns,  forever, 
after  the  decease  of  my  said  wife,  all  my 
whole  estate,  both  real  and  personal,  which 
said  estate,  both  real  and  personal,  as  afore- 
said, I  do  hereby  devise  and  bequeath  unto 
my  said  daughter  A.  and  to  her  heirs  and 
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assigns  as  aforesaid  after  the  decease  of  my 
said  wife  as  aforesaid,  exclusive  of  her  said 
husband  B.,  -whom  for  certain  reasons  I  do 
hereby  exclude  and  forever  debar  of  inherit- 
ing any  part  of  my  said  estate."  It  was  con- 
tended that  the  Intention  of  the  testator  was 
to  convey  to  his  daughter  the  fee,  on  the 
ground  that  the  words  "as  aforesaid"  In  the 
latter  clause  of  the  devise  referred  to  and 
were  substituted  for  the  word  "forever"  in 
the  first  clause,  so  that  it  should  be  read, 
"which  said  estate  I  devise  and  bequeath  to 
my  said  daughter  A.,  her  heirs  and  assigns, 
forever."  Held,  that  while  this  construction 
and  argument  was  ingenious,  it  was  not 
sound,  for  instead  of  introducing  a  new  de- 
vise in  the  will,  the  testator  only  recited 
the  one  already  made  for  the  purpose  of 
coupling  It  with  an  exclusion  of  the  husband, 
so  that  the  words  "as  aforesaid"  refer  to  and 
stand  for  the  particular  description  of  heirs 
before  mentioned,  and  do  not  refer  exclu- 
sively to  the  word  "forever."  Doremus  ▼. 
;9abrlskie,  15  N.  J.  Law  (8  J.  S.  Green)  404, 
411. 

The  words  "as  aforesaid,"  in  Act  March 
24,  1835,  c  195,  providing  that  any  person 
may  be  arrested  on  mesne  process  on  any 
contract,  etc.,  and  held  to  bail  or  committed 
to  prison,  etc.,  provided  any  creditor,  his 
agent,  or  attorney  shall  make  oath  that  he 
has  reason  to  believe  and  does  believe  that 
such  debtor  is  about  to  depart  and  take  with 
him  property  or  means  as  aforesaid,  decided- 
ly indicate  that  it  is  necessary  to  allege  in  the 
oath  the  fact  of  good  reason  to  believe  and 
the  belief  that  the  person  to  be  arrested  is 
about  to  depart,  etc.  Whiting  y.  Trafton,  16 
Me.  (4  Shep.)  398,  401. 

As  oonneotiiis  elausei. 

Certain  tenements  were  devised  to  H. 
by  name  for  her  life,  provided  that  S.  and 
A.,  to  whom  and  to  whose  children  the  rever- 
sion and  inheritance  of  the  premises  were  in- 
tended If  H.  should  die  without  issue,  should 
give  H.  £1,000  for  life,  then  the  testator  de- 
vised all  and  singular  the  said  estate  and 
premises  called,  etc.,  to  S.  and  A.  for  their 
lives,  share  and  share  alike,  and  on  the 
death  of  either,  their  moiety  unto  and  among 
the  children  of  the  survivor  and  their  heirs 
as  tenants  In  common,  provided  that  if  H. 
should  die  in  possession  of  the  premises,  sin- 
gle and  without  issue,  then  he  gave  said  es- 
tate to  S.  and  A.  and  to  the  Issue  of  their 
bodies  lawfully  begotten,  and  to  their  heirs 
and  tenants  in  common  as  aforesaid.  Held, 
that  the  words  "as  aforesaid"  as  they  are 
used  drew  down  to  the  second  clause  the 
limitations  of  the  first,  and  showed  that  the 
testator  meant  that  S.  and  A.  and  their  chil- 
dren should  take  the  same  estate  on  H.  dying 
in  possession  without  issue  as  they  would 
have  done  if  the  £1,000  had  been  paid.  Mere- 
dith ▼.  Meredith,  10  East,  503,  509. 


In  a  will  the  expression  'lawfnl  issue 
as  aforesaid"  shows  the  intention  of  the  tes- 
tator that  the  general  word  "issue"  should 
be  qualified  by  attaching  to  it  a  meaDlng 
previously  mentioned  in  the  instrument;  so 
that  where  the  only  previous  meaning  of 
"issue"  was  that  of  the  children  of  testator's 
wife,  the  expression  "lawful  issue  as  afore- 
said" should  be  construed  to  mean  "children." 
Walker  v.  Petchell,  1  0.  B.  651,  661. 

''As  aforesaid,"  as  used  in  Sesa.  Laws 
1891,  p.  33,  as  amended  by  Sess.  Laws  1893, 
p.  145,  making  It  unlawful  to  catch  salmon 
between  6  o'clock  Saturday  night  and  6 
o'clock  Sunday  night  In  any  of  the  streams 
of  the  state  between  August  10th  and  Sep- 
tember 10th,  and  making  it  unlawful  to  have 
in  one's  possession  salmon  which  may  have 
been  caught  as  aforesaid,  does  not  relate  to 
the  streams,  but  to  the  time  and  manner  of 
taking  the  fish  from  them.  "As"  qualifies 
caught,  making  the  sentence  read  by  trans- 
position, "caught  as  aforesaid  in  any  of  tbe 
streams,"  and  means  fish  caught  during  tbe 
closed  season  aforesaid  in  any  of  tbe  streams. 
State  y.  McGuire,  33  Pac.  666»  670,  24  Or. 
366,  21  L.  R.  A.  47a 

When  used  in  a  pleading  alleging  that 
after  the  execution  by  the  defendant  of  the 
said  deed  of  settlement,  "as  aforesaid"  must 
be  construed  to  refer  to  that  which  is  neces- 
sary to  make  the  defendant  a  party  to  the 
Instrument;  that  Is,  that  he  not  only  sealed 
and  delivered  it,  but  that  he  also  signed  it 
Wills  T.  Sutherland,  4  Exch.  211,  2ia 

AS  BEST  HE  GAIT. 

See  "Best  He  Can." 

AS  GOIXATEBAZi. 

The  phrase  "as  collateral,"  as  used  in  t 
letter  wherein  the  writer  promised  to  for- 
ward mortgaged  notes  as  collateral,  has  a 
well  known  and  unmistakable  meaning,  and 
is  utterly  inapt  as  descriptive  of  a  mere  ac- 
commodation lending.  Meyer  y.  Moss  (La.) 
34  South.  332,  336. 


AS  GONVENIEirr. 

See  "Convenience — Convenient" 

AS  THE  GROW  FLIES. 

The  phrase  "as  the  crow  flies"  is  a  popu- 
lar and  picturesque  expression  to  denote  a 
straight  line,  which  is  the  proper  mode  of 
measuring  the  distance  from  one  given  point 
to  another.  Stokes  ▼.  Grissell,  78  £ng.  Com. 
Law,  678,  689. 

AS  CUSTOMARY. 

A  marine  Insurance  policy,  providing  thai 
the  cargo  was  to  be  received  and  delivered  a1 
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ports  of  loading  and  discharging  as  cns- 
tomary,  refers  to  the  manner  of  receiring 
and  delivering  the  cargo,  and  has  no  refer- 
ence to  a  delay  occasioned  by  the  wharf  at 
wliich  the  insured  yessel  was  to  unload  be- 
ing occupied  by  another  yessel,  or  to  a  delay 
in  consequence  of  a  lack  of  teams  to  take 
the  cargo  away.  Dayis  y.  Wallace  (U.  S.)  7 
Fed.  Cas.  182,  185. 

AS  EABLT  AS  COH  VUHiJdJiT, 

See  "Conyenience — Oonyenienf* 

AS  FAR  AS. 

A  contract  by  the  owners  of  a  steamboat 
to  tow  a  canal  boat  up  a  riyer  "as  far  as  the 
ice  would  permit"  did  not  mean  that  they 
should  take  up  the  boat  if  it  was  physically 
possible,  but  required  the  steamboat  to  tow 
the  canal  boat  as  far  as  possible  without 
imminent  hazard  from  the  ice.  VandersUce 
y.  Newton,  4  N.  Y.  (4  Comst)  190, 131. 

AS  FAST  AS. 

A  contract  of  sale  of  certain  barrels  of 
whisky,  one  of  the  provisions  of  which  was 
that  25  barrels  be  shipped  by  each  steamer 
from  P.,  "or  as  fast  as  that,"  imports  an 
option  on  the  part  of  the  shippers  as  to  the 
number  they  will  ship  at  each  time.  Peck  y. 
Waters,  104  Mass.  345,  350. 

A  charter  party  stipulating  that  the  ship 
should  be  discharged  "as  fast  as  custom  of 
the  port  win  admit,"  and  demurrage  to  be 
charged  after  the  expiration  of  ten  days,  does 
not  mean  the  time  when  ^he  discharge  of  the 
yessel  is  to  be  begun,  but  means  the  process 
of  discharging  her.  If  there  should  be  any 
special  custom  at  the  x>ort  at  which  the  ves- 
sel was  to  be  unloaded  by  which  unloading 
the  yessel  would  be  delayed,  the  charterer 
was  not  to  be  accountable  for  it  It  has 
reference  to  such  custom  as  a  custom  of  a 
particular  port  It  is  not  reasonable  to  regard 
the  reference  as  applicable  to  a  custom  which 
is  not  peculiar  to  that  port,  but  of  general  and 
unlyersal  prevalence,  and  hence  as  the  cus- 
tom is  universal  that  a  vessel  seeking  a  berth 
to  unload  has  no  right  to  displace  another 
which  is  in  it  before  her,  she  must  necessarily 
wait  her  turn.  Such  custom  was  not  the  one 
referred  to  in  the  charter  party.  Futterer  y. 
Abenheim  (Pa.)  10  PhUa.  225. 

A  charter  party  proyiding  that  a  ship 
should  discharge  her  cargo  as  fast  as  she 
can  deliver  in  ordinary  working  hours  means 
that  the  delivery  should  be  by  every  or- 
dinary means  at  the  disposal  of  the  vessel; 
hence,  a  delivery  from  three  hatches  of  a  ves- 
sel constructed  with  four  hatches  was  not 
a  compliance  with  the  terms.  Hine  y.  Per- 
kins (U.  S.)  55  Fed.  906,  098,  5  0.  G.  A.  377. 

The  phrase  "as  fast  as  she  can  deliver," 
in  the  charter  for  a  ship  requiring  her  to 


discharge  her  cargo  as  fast  as  she  can  de> 
liyer,  is  to  be  construed  as  entitling  the 
ship  to  deliver  at  her  greatest  speed,  without 
regard  to  any  custom  of  the  port  of  delivery. 
The  Glenflnlas  (U.  S.)  48  Fed.  758,  1  C.  C. 
A.  85. 

AS  FOLLOWS. 

The  use  of  the  words  "as  follows,"  in 
a  request  to  the  court  to  charge  the  jury  in 
writing  and  as  follows,  restricts  the  request 
to  the  written  matter  which  follows,  and 
would  not  indicate  to  the  judge  that  he  was 
expected  to  put  the  whole  charge  in  writing. 
PhUlips  v.  Wilmington  &  W.  B.  Co.,  41  S.  E. 
805,  800,  130  N.  C.  582. 

AS  FtTLLY  AS. 

The  Pennsylvania  act  giving  to  a  mu- 
nicipal corporation  authority  to  subscribe  for 
stock  in  a  railway  company  "as  fully  as  an 
individual"  is  to  be  so  construed  as  to  give 
the  city  authority  to  issue  its  negotiable 
bonds  in  payment  of  the  stock.  Seibert  v» 
City  of  Pittsburg,  68  U.  S.  (1  Wall.)  272,  274. 
17  L.  Ed.  553. 

The  statute  giving  national  banks  power 
to  sue  in  any  court  of  law  or  equity  as  fully 
as  natural  persons  must  be  construed  as  in- 
cluding all  cases  in  which  the  court  would 
have  Jurisdiction  if  the  bank  were  a  natural 
person.  In  other  words  Congress  must  be 
supposed  to  have  assumed  that  these  corpora- 
tions should  be  regarded  for  Jurisdictional 
purposes  as  citizens  of  the  state  where  lo- 
cated. St  Louis  Nat  Bank  y.  Allen  (U.  S.) 
5  Fed.  551,  554. 

AS  GOOD  AS. 

A  charge  that  another  "as  good  as"  stole 
is  not  equivalent  to  a  charge  of  larceny,  and 
therefore  not  slanderous  per  se.  Stokes  y. 
Arey,  53  N.  C.  (8  Jones,  Law)  66,  67. 

A  bond  to  convey  land  by  as  "good  a 
deed  as  can  be  had"  means  by  a  deed  of 
general  warranty,  and  is  not  fulfilled  by  a 
deed  where  two  of  the  grantors,  having  no 
other  interest  than  the  dower  right  of  one 
of  them,  warrant  the  title  only  against  those 
claiming  under  them.  Day  y.  Bumham,  11 
8.  W.  807,  80  Ky.  75. 

AS  KB  MAY  THINK  BEST. 

See  'Think  Best" 

AS  HE  MAY  THINK  PROPEB. 

See  "Think  Proper.*' 


AS  HE  SHALL  THINK  FIT. 

See  "Think  Fit" 
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A8  HERETOFOBE. 

In  the  provision  in  the  Constitution  that 
Judicial  power  shall  be  vested  in  the  Court 
of  Errors  and  Appeals  in  the  last  resort  in 
all  things  "as  heretofore,"  the  quoted  phrase, 
if  descriptive  of  the  Jurisdiction  of  the  court, 
has  no  Important  signification,  as  the  Juris- 
diction of  all  constitutional  courts,  by  neces- 
sary intendment,  are  established  as  they  ex- 
isted antecedent  to  the  date  of  the  Constitu- 
tion. Harris  v.  Vanderveers'  Bx'r,  21  N.  J. 
Eq.  (6  C.  B.  Green)  424,  42& 

A3  HIS  INTEREST  MAT  APPEAR. 

An  insurance  policy,  providing  that  the 
loss  should  be  paid  to  the  mortgagee  "as  his 
intei-est  may  appear,"  means  that  the  com- 
pany will  pay  the  mortgagee  to  the  extent 
of  his  lien  or  charge  on  the  premises.  Sias 
V.  Rodger  Williams  Ins.  Co.  (U.  S.)  8  Fed. 
187,  188;  Franklin  Sav.  Inst  v.  Central 
Mut  Fire  Ins.  Co.,  119  Mass.  240;  Foote 
V.  Hartford  Fire  &  Marine  Ins.  Co.,  Id.  259, 
261« 

The  words  "as  their  interest  may  ap- 
pear," in  a  mortgage  slip  attached  to  a  fire 
[policy  which  makes  the  policy  payable  to 
I  the  mortgagees  as  their  interest  may  appear, 
\which  policy  is  assigned  as  collateral  to  the 
uortgagee,  operate  to  extend  the  assignment 
|to  any  interest  subsequently  arising  and  ap- 
iring  at  the  time  of  the  loss.    Ware  v.. 
amard  &  Leas  Mfg.  Co..  94  111.  App.  498, 


AS  IF. 

The  provision  of  a  statute  that.  If  there 
should  be  no  property  on  which  to  levy  an 
execution  against  a  corporation,  the  stock- 
holders designated  in  the  act  would  be  li- 
able as  if  the  contract  had  been  made  by 
them  personally,  the  woi-ds  "as  iV  mean 
"In  the  same  manner  and  to  the  same  ex- 
tent"; that  is,  Just  as  if  the  corporators  in- 
stead of  the  corporation  had  contracted  the 
debt.  New  England  Commercial  Bank  ▼. 
Stockholders  of  Newport  Steam  Factory,  6 
R.  L  154,  187,  75  Am.  Dec.  688. 

AS  THE  I.AW  DIRECTS. 

Where  a  testator  devised  land  to  his 
widow  for  life,  remainder  to  his  heirs,  to  be 
divided  among  them  "as  the  law  directs"  in 
the  case  of  dying  intestate,  such  term  should 
be  construed  to  mean  as  the  law  was  at  the 
time  of  making  the  will,  and  not  as  it  might 
be  at  the  death  of  the  tenant  for  life,  and 
as  by  such  limitation  the  estate  may  be  given 
to  persons  who  may  not  be  the  testator's 
heirs  at  law  at  the  death  of  the  life  tenant, 
or  in  shares  different  from  those  prescribed 
by  law  at  that  time,  such  provision  prevents 
the  application  of  the  rule  in  Shelley's  Case. 
Quick's  Ex'r  r.  Quick,  21  N.  J.  Eq.  (6  C.  E. 
Oreen)  13,  18. 


AS  LIMITED  BT  I.AW. 

See  "Limited  by  Law.- 

AS  LONG  AS. 

As  Ions  BM  she  keeps  my 

A  devise  of  property  to  testator's  wlf« 
for  her  own  use  as  long  as  she  keeps  my 
name  is  plainly  a  gift  during  widowhood, 
and  therefore  passes  an  estate  for  life,  de- 
terminable on  her  second  marriage.  Long  v. 
Paul.  17  Atl.  988,  091,  127  Pa.  456,  14  Am. 
St  Rep.  862. 

As  Ions  as  slie  IItos. 

A  will  wherein  the  testator  directed  that 
his  real  estate  should  remain  the  absolute 
property  of  his  wife  "as  long  as  she  lives" 
meant  that  the  wife  was  given  the  life  es- 
tate.   Modlin  V.  Kennedy,  53  Ind.  267,  208. 

"As  long  as  she  lives,"  as  used  in  a  de- 
vise of  real  property  to  testator's  wife,  lim- 
its the  duration  of  the  estate  to  her  life. 
Modlin  V.  Kennedy,  63  Ind.  267,  268. 

As  Ions  as  they  ean  niake  it  pay. 

The  clause  "as  long  as  they  can  make.it 
pay,"  in  a  contract  to  work  in  a  mine  for 
which  the  persons  were  to  receive  a  certain 
sum  for  all  the  ore  they  produced,  has  no 
special  signification.  It  is  not  in  any  sense 
ambiguous,  and  can  have  no  different  mean- 
ing when  applied  to  mining  than  it  has  in 
any  mechanical  or  agricultural  employment 
It  is  a  term  used  daily  in  all  the  different 
enterprises  and  occupations  In  which  men 
are  engaged,  and  its  scope  is  so  well  unde^ 
stood  that  no  evidence  is  necessary  to  show 
what  it  is  or  that  it  means  anything  different 
in  one  case  than  in  another.  When  a  party 
agrees  to  sell  articles  of  merchandise  or  de- 
liver the  productions  of  his  labor  to  anoth« 
at  a  certain  price  as  long  as  he  can  make  it 
pay,  every  one  must  clearly  understand  that 
the  term  is  dependent  on  conditions  over 
which  the  promisee  has  no  control,  and  in 
so  far  as  any  one  has  the  power  to  make  the 
term  effective  it  is  lodged  solely  in  the  prom- 
isor, who,  by  Judicious  purchases  or  skillful 
manipulation  of  labor,  may  be  able  to  make 
a  transaction  pay  when  a  more  careless, 
negligent,  or  improvident  person  would  be 
unable  to  do  so.  This  serious  element  of  un- 
certainty destroys  all  mutuality  in  the  con- 
tract, and  gives  the  promisor  fuir  power  to 
say  when  a  further  execution  of  the  contract 
will  not  be  advantageous  because  he  cannot 
make  it  pay.  Bavle  v.  Lumberman's  Min. 
Co.,  53  N.  W.  625,  626,  93  Mich.  491,  24  L.  B. 
A.  357. 

As  Ions  as  weed  grows  andL  water  raaSi 

A  lease  of  land  to  the  lessee,  his  bein 
and  assigns,  to  hold  as  "long  as  wood  grows 
and  water  runs,*'  under  certain  conditions, 
should  be  construed  as  giving  a  fee  in  tbe 
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premises  to  the  lessee  detenntnable  on  a 
nonperformance  of  the  conditions  and  dnties 
named  in  the  lease  on  his  part  to  be  per- 
formed, for  the  lease  was  not  a  lease  for 
years  merely.  The  term  "as  long  as  wood 
grows  and  water  runs"  extends  as  fully  be- 
yond the  use  of  the  land  as  the  term  "for- 
ever." Arms  ▼.  Burt,  1  VL  303,  18  Am. 
Dec  680. 

A  conyeyance  to  the  grantee  to  "endure 
as  long  as  the  watersTrf  the  Delaware  should 
run"  Is  to  be  construed  as  conreylng  a  life 
estate  and  not  a  fee.  Foster  ▼•  Jolce  (U.  8.) 
9  Fed.  Caa.  505. 

AS  NXIAB  AS  MAT  BE. 

Key.  St  U.  S.  i  914  [U.  S.  Comp.  St  1901, 
p.  684],  provides  that  In  the  Circuit  Courts 
of  the  United  States  the  practice,  pleadings, 
forms,  and  modes  of  proceedings  in  civil 
causes  shall  conform  as  near  as  may  be  to 
the  practice,  pleadings,  etc.,  existing  at  the 
time  in  like  causes  in  the  courts  of  record 
of  the  state  within  which  such  District  or 
Circuit  Courts  are  held.  Held,  that  "as  near 
as  may  be"  does  not  mean  "as  near  as  may 
be  possible,"  nor  "as  near  as  may  be  prac- 
ticable"; the  words  are  only  directory  and 
advisory,  leaving  it  within  the  discretion  of 
the  court  to  reject  any  subordinate  provi- 
sion in  the  state  statute  which  in  their  Judg- 
ment would  unwisely  incumber  the  adminis- 
tration of  the  law  or  tend  to  defeat  the  ends 
of  Justice  in  their  tribunals.  Rock  Island  Nat 
Bank  v.  Thompson,  50  N.  B.  1089,  1091,  178 
111.  593,  64  Am.  St  Rep.  137  (citing  Indian- 
apolis &  St  L.  R.  Co.  V.  Horst  93  U.  8.  291, 
23  L.  Ed.  898);  Mexican  Cent.  R.  Co.  v.  Pink- 
ney,  13  Sup.  Ct.  859,  865,  149  U.  S.  194,  37  L. 
Bd.  699;  Beardsley  v.  Llttell  (U.  S.)  2  Fed. 
Gas.  1178,  1179;  Phelps  v.  Oaks.  6  Sup.  Ct 
714,  715,  117  U.  S.  236,  29  L.  Ed.  888;  In  re 
Rughelmer  (U.  S.)  36  Fed.  369,  373. 

The  circuit  courts  are  required  by  Rev. 
St  §  914,  to  conform  as  near  as  may  be  to  the 
practice  of  the  state  courts.  The  words  "as 
near  as  may  be,"  in  this  act.  Impose  a  dis- 
cretion and  devolve  a  duty  upon  the  Judge 
not  to  allow  Justice  to  be  delayed  by  the 
application  of  state  court  rules  to  cases  for 
which  they  were  not  Intended  and -to  which 
they  ought  not  to  be  applied.  Phoenix  Ins. 
Co,  V.  Charleston  Bridge  Co.  (U.  S.)  65  Fed. 
628-^2,  13  C.  C.  A.  58  (citing  Indianapolis  & 
St  L.  B.  Go.  T.  Horst  93  U.  S.  301,  23  L.  Ed. 


In  Act  Feb.  24,  1858,  authorizing  the  re- 
lease of  a  prisoner  for  debt  on  giving  bond 
pending  the  question  of  bis  final  acquitment 
and  providing  that  all  subsequent  proceed- 
ings should  be  in  like  manner  as  near  as  may 
be  as  if  the  debtor  were  actually  in  prison 
under  the  remand  of  the  court  the  phrase  "as 
near  as  may  be"  manifestly  contemplates 
some  variation  from  the  prescribed  course. 


Potter  V.  Robinson,  40  N.  J.  Law  (11  Vroom) 
114,  117. 

AS   NBAB  AS  PBAGTIGABLE. 

In  Laws  1875,  c.  422,  requiring  that  iron 
girders  of  an  elevated  railroad  should  be 
placed  on  each  side  of  the  streets  as  near  as 
practicable  on  a  line  parallel  with  the  curb- 
stone, the  phrase  "as  near  as  practicable"  re- 
lates not  to  the  curb  and  to  the  parallelism  of 
the  line  of  the  columns  with  that  of  the  curb, 
and  means  that  the  line  of  the  columns  must 
be  parallel  to  the  curb.  In  re  Brooklyn  Ele- 
vated R.  Co.,  11  N.  Y.  Supp.  161,  163,  57 
Hun,  590. 

The  incorporation  of  the  words  "as  near 
as  practicable"  In  an  order  of  supervisors 
laying  out  a  road,  describing  it  as  following  a 
specified  line  as  near  as  practicable,  invali- 
dates the  location,  as  such  order  must  defi- 
nitely fix  the  location  of  the  road.  Sonnek  v. 
Town  of  Minnesota  Lake,  62  N.  W.  961,  962. 
50  Minn.  55& 

AS    NEARLY    AS    GAN    BE    GONVEN- 
lENTIiY  DONE. 

The  phrase  "as  nearly  as  the  same  can 
be  conveniently  done,"  in  Rev.  St  c.  7,  §  27, 
making  it  the  duty  of  the  assessor  to  assess 
upon  the  polls  one-sixth  part  of  the  whole 
sum  to  be  raised  as  near  as  the  same  can  be 
conveniently  done,  except  etc.,  operates  as 
a  modification  of  the  rule  that  the  polls  shall 
be  assessed  an  exact  one-sixth  part,  and  au- 
thorize: such  an  assessment  approximating 
a  sixth  part  which  will  avoid  the  minute 
divisions  of  small  sums.  Goodrich  v.  Inhab- 
itants of  Lunenberg,  75  Mass.  (9  Gray)  38,  39. 

AS  NEARLY  AS  MAY  BE. 

"As  nearly  as  may  be,"  as  used  in  Const 
art  8,  i  4,  providing  the  legislature  shall  so 
alter  the  senate  districts  that  each  shall  con- 
tain as  nearly  as  may  be  an  equal  number  of 
Inhabitants,  meant  as  near  as  it  may  be  prac- 
ticable to  make  them,  having  regard  to  the 
number  of  inhabitants,  and  in  effect  deprives 
the  legislature  of  any  discretion.  People  v. 
Monroe  County  Sup'rs,  19  N.  Y.  Supp.  978, 
985. 

"As  nearly  as  may  be,"  as  used  in  Const 
art.  3,  §  5,  requiring  the  members  of  the  as- 
sembly to  be  apportioned  among  the  several 
counties  as  nearly  as  may  be  according  to 
the  number  of  their  respective  Inhabitants, 
does  not  mean  as  nearly  as  a  mathematical 
process  can  be  followed.  It  is  a  direction 
addressed  to  the  Legislature  in  the  way  of 
a  general  statement  of  the  principle  upon 
which  the  apportionment  should  be  made. 
The  legislative  duty  should  be  to  make  the 
district  of  an  equal  number  of  inhabitants  as 
nearly  as  may  be,  and  how  far  that  may  be 
carried  out  In  actual  practice  must  depend 
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generally  upon  the  integrity  of  the  Legisla- 
ture. People  T.  Rice,  31  N.  E.  921,  929,  135 
N.  Y.  473,  16  L.  R.  A.  836. 

Const,  art  3,  S  4,  in  declaring  that  each 
separate  district  shall  contain  an  equal  num- 
ber of  inhabitants  as  nearly  as  may  be, 
meant  that  a  discretion  is  conferred  on  the 
Legislature  in  making  such  apportionment, 
which  discretion  will  not  be  reviewed.  Peo- 
ple T.  Rice,  20  N.  Y.  Supp.  293,  297,  65  Hun, 
236. 

AS  NEABLT  AS  POSSIBLE. 

The  chattel  mortgage  act,  in  requiring  an 
affidavit  of  consideration  by  the  holder  of  the 
mortgage  stating  the  consideration  of  the 
mortgage  and  "as  nearly  as  possible"  the 
amount  due  and  to  grow  due  thereon,  indi- 
cates that  the  act  does  not  require  precise 
and  exact  naming  of  a  definite  sum,  but  only 
a  statement  as  nearly  as  possible  of  the 
amount  due.  Green  v.  McCrane,  37  Atl.  318, 
321,  55  N.  J.  Eq.  436. 

In  Civ.  Code,  §  498,  requiring  street  rail- 
way tracks  to  be  placed  "as  nearly  as  possi- 
ble" in  the  middle  of  the  street,  the  quoted 
words  are  equivalent  to  "as  nearly  as  practi- 
cable." "The  use  of  the  words  *as  nearly'  In 
connection  with  'as  possible*  shows  that  it 
was  foreseen  that  a  location  in  the  middle  of 
the  street  could  not  always  be  made,  and  we 
think  that  from  the  nature  of  the  case  the 
meaning  must  be  that  the  location  must  be 
controlled  in  some  degree  by  the  circumstan- 
ces of  the  particular  case."  Pinch  v.  River- 
side &  A.  By.  Co.,  25  Pac.  765,  766,  87  Cal. 
597. 

AS  NEARLT  AS  PBAGTIGABI.E. 

Const  art  4,  S  23,  in  providing  that  the 
system  of  town  and  county  government  shall 
be  "as  nearly  uniform  as  practicable,"  did 
not  mean  that  the  system  shall  be  absolutely 
uniform,  nor  that  the  same  state  of  things 
shall  exist  in  all  the  counties,  but  rather  that 
the  general  system  should  be  the  same, 
modified  only  by  differences  reasonable  ac- 
cording to  circumstances.  State  t.  Milwau- 
kee County  Sup'rs,  25  Wis.  339,  350. 

AS  OF  ANT  TERIC 

The  phrase  "as  of  any  term,"  In  a  war- 
rant of  attorney  authorizing  Judgment  to  be 
confessed  on  a  note  as  of  any  term,  does  not 
authorize  the  confession  of  a  judgment  in 
vacation;  the  intention  being  clearly  mani- 
fest that  the  Judgment  should  be  confessed 
at  some  term.  Whitney  v.  Bohlen,  42  N.  B. 
162,  163,  157  111.  571. 

AS  OF  BIGHT. 

"As  of  right."  as  used  in  St  2  &  8  Wm. 
IV,  c  71,  i  5,  providing  that  in  all  pleadings 
to  actions  of  trespass  and  in  all  other  plead- 


ings wherein  before  the  passing  of  the  act  it 
would  have  been  necessary  to  allege  a  right 
of  easement  (set  up  as  a  defense)  to  have  ex- 
isted from  time  immemorial,  it  shall  be  suffi- 
cient to  allege  the  enjoyment  thereof  as  of 
right,  the  party  who  avers  the  right  must 
mean  such  as  could  be  Inferred  to  exist  by 
custom,  prescription,  or  nonexisting  grant 
ICinlock  V.  Nevile,  6  Mees.  &  W.  795,  806. 


AS  PER. 

A  recital  In  a  deed  that  It  was  made  as 
per  agreement  of  certain  date  means  nothing 
more  than  that  the  deed  was  a  satisfaction 
of  the  contract  and  the  grantee  in  the  deed 
is  not  affected  by  the  preliminary  contract 
Close  V.  Burlington,  C.  R.  &  N.  Ry.,  19  N.  W. 
886,  888,  64  Iowa,  149. 

In  a  claim  filed  against  an  estate  for 
work  and  labor  done  and  for  board,  care,  and 
money  expended  "as  per  contract"  the 
phrase  did  not  restrict  the  claimant  to  proof 
of  a  special  express  contract,  but  included 
not  only  an  express  but  an  implied  contract 
and  hence  claimant  was  entitled  to  recover 
on  proof  that  the  services  had  been  rendered 
and  that  they  were  not  mere  gifts.  BLarrison 
V.  Lindley,  104  111.  245,  248. 

The  words  "as  per  statement"  when  at- 
tached to  an  aggregate  sum,  import  that  an 
itemized  or  more  particular  statement  has 
been  furnished  the  party  charged  with  the 
aggregate  amount  of  the  demand,  and  that 
he  is  in  possession  of  the  Information  which 
a  statement  in  detail  would  furnish  him. 
Albion  Phosphate  Min.  Co.  v.  Wyllie  (U.  8.) 
77  Fed.  541,  545,  23  C.  C.  A.  276. 

AS  PROVIDED  BT  I.AW. 

"As  provided  by  law,*'  as  used  in  Code,  § 
310,  providing  that  plaintiff  may  at  any  time 
in  three  years  after  the  active  energy  of  t 
Judgment  lien  has  expired  revive  the  Judg- 
ment by  service  of  summons  on  the  debtor 
as  provided  by  law,  does  not  mean  simply 
that  the  manner  of  service  on  the  debtor 
should  be  legal,  but  it  should  be  construed  as 
used  to  meet  the  condition  brought  about  by 
the  death  of  the  debtor  or  defendant  in  exe- 
cution, making  it  necessary  to  revive  the 
Judgment  against  his  executor  as  provided 
by  law,  and  it  having  been  provided  in  an- 
other section  of  the  Code  that  an  execution 
could  be  renewed,  providing  that  it  might  be 
renewed  by  service  on  the  debtor,  his  heirs, 
executors,  and  administrators,  as  provided 
by  law,  should  be  construed  to  mean  service 
on  the  debtor,  his  executors,  or  administra- 
tors, since  the  right  to  revive  an  execution 
necessarily  involves  the  right  to  revive  a 
Judgment.  Chester  &  C.  R.  Co.  t.  Marshall, 
18  S.  E.  247,  248,  40  S.  C.  59. 

AS  SECURITY. 

See  "Held  as  Security.** 
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A8  SHAIX  SEEM  BEST. 

See  *'Seem  Best** 

AS  SOOH  AS. 

''As  soon  as"  means  Immediately  at  or 
after  another  event,  hence  the  promise  to  pay 
plaintiff  an  additional  salary  as  soon  as  the 
company's  affairs  were  straightened  up  was 
dependent  upon  the,g^^aightening  up  of  the 
affairs  of  the  compa  and  not  an  absolute 
promise.  Blodgett  t.  Hall,  32  N.  Y.  Supp. 
788,  790,  11  Misc.  Bep.  626. 

The  phrase  "as  soon  as  collected,"  as 
used  In  an  Instrument  reciting  a  certain 
amount  due  A.  **to  be  paid  as  soon  as  collect- 
ed from  my  accounts,"  is  "not  intended  to 
show  that  the  debt  was  conditional,  depend- 
ing for  its  existence  as  valid  demand  against 
the  makers  upon  the  fact  that  the  sum  to  be 
paid  could  be  collected  out  of  the  accounts 
referred  to,  but  only  to  prescribe  the  time  of 
payment  by  reference,  not  to  days  and  years, 
but  to  a  reasonable  time  for  the  collection 
of  the  accounts."  Ubsdell  v.  Cunningham,  22 
Mo.  124,  126. 

The  use  of  the  words  "as  soon  as  circum- 
stances will  permit,"  in  an  instrument  for  the 
payment  of  a  sum  of  money  as  soon  as  cir- 
cumstances will  permit,  prevents  the  instru- 
ment from  being  a  promissory  note,  and  a 
recovery  cannot  be  had  on  such  instrument 
without  proof  of  the  ability  of  the  maker 
to  pay.    Salinas  v.  Wright,  11  Tex.  572,  577. 

A  promise  to  pay  as  soon  as  the  promisor 
receives  funds  as  an  assignee  makes  the 
promise  conditional,  and  is  very  different 
from  a  promise  to  pay  forthwith  or  general- 
ly. Cartledge  y.  West  (N.  Y.)  2  Denlo,  377, 
379. 

Plaintiff  agreed  to  sell  defendants  cer- 
tain stock,  and  defendants  agreed  to  take  it, 
and  pay  plaintiff  a  specified  amount  therefor; 
such  payments  to  be  made  "as  soon  and  fast 
as  they  were  able,  financially,  to  do  so,  with- 
out sacrificing  their  Interests  in,  or  the  prop- 
erty of,"  such  company.  Held,  that  defend- 
ants were  bound  to  perform  such  contract 
within  such  time  as  was  reasonable  for  the 
disposition  of  their  property.  Fisher  v.  Chad- 
wlck,  34  Pac.  899,  4  Wyo.  879;  Chadwick 
V.  Hopkins,  Id. 

AS  SOOH  AS  OAK  BE. 

A  contract  for  the  purchase  of  cotton  on 
a  certain  plantation  to  be  delivered  "as  soon 
as  it  can  be  picked  out*'  and  shipped  does  not 
mean  as  soon  as  it  can  possibly  and  by  auy 
number  of  hands  be  picked,  but  It  means  the 
time  in  which  It  will  or  may  with  ordinary 
diligence  be  picked  out  by  the  hands  belong- 
ing to  the  plantation,  and  not  by  the  largest 
number  which  the  proprietor  could  employ. 
In  other  words  the  picking  was  to  be  in  con- 


venient season,  according  to  the  usual  oper- 
ations of  agriculture.  Waddell  v,  Beddick, 
24  N.  C.  424.  429. 

Where  a  paper  promised  to  pay,  with  in- 
terest a  specified  sum  of  money  '*as  soon 
as  the  crop  can  be  sold  or  the  money  raised 
from  any  other  source,"  such  phrase  meant 
that  the  maker  should  have  a  reasonable 
amount  of  time  within  which  to  procure  in 
one  mode  or  the  other  the  means  necessary 
to  meet  the  liability,  and  could  not  be  con- 
strued to  'mean  that  if  the  crop  should  never 
be  sold,  and  the  defendants  could  not  pro- 
cure the  money  from  any  other  source,  the 
debt  should  never  be  paid.  Nunez  v.  Dautel, 
86  U.  S.  (19  Wall.)  560,  562,  22  L.  Ed.  161. 

A  notice  of  motion  to  amerce,  given  for 
a  day  specified,  at  a  certain  hour,  or  as  soon 
thereafter  as  the  court  can  attend  to  the 
same,  means  the  day  following  the  one  men- 
tioned if  such  day  was  a  legal  holiday,  for 
that  such  day  was  a  legal  holiday  the  party 
receiving  the  notice  must  be  legally  presum- 
ed to  have  knowledge,  and  that  the  com*t 
would  not  be  held  on  the  day  named,  and 
that  the  day  following  was  intended.  White 
V.  Bockafellar,  45  N.  J.  Law  (16  Vroom)  299, 
301. 

Notice  of  an  intended  motion  for  a  cer- 
tain day  in  term,  without  saying  "or  as  soon 
thereafter  as  counsel  can  be  heard,"  is  suffi- 
cient, as  the  words  are  superfiuous,  and  the 
party  may  make  his  motion  on  any  other 
day  in  term.  Anonymous  (N.  Y.)  1  Johns. 
143. 

A  note  in  which  the  maker  promises  to 
pay  "as  soon  as  I  can"  is  to  be  construed  as 
a  promise  to  pay  presently.  Klncade  v.  Hlg- 
gins,  4  Ky.  (1  Bibb)  396,  397. 

AS  SOON  AS  CONVENIENT. 

See,  also,  "Convenience — Convenient." 

An  estate  devised  in  trust  to  be  sold  "as 
soon  as  convenient,"  or  with  all  possible 
diligence,  is  to  be  sold  within  a  reasonable 
time  after  the  testator's  death,  and  is  con- 
sidered by  the  court  as  sold  the  moment  the 
testator  is  dead;  for  where  there  is  a  trust, 
that  is  always  considered  as  done  which  is 
ordered  to  be  done,  and  the  court  cannot  mea- 
sure the  time,  and  the  trust  is  vested  for  the 
purposes  thereof  from  the  death  of  the  testa- 
tor. Hutchin  V.  Mannington,  1  Ves.  Jr.  3GG, 
367. 

"As  soon  as  convenient,"  as  used  in  a 
trust  providing  that  the  trustees  as  soon  as 
convenient  after  the  testator's  death  should 
sell  and  dispose  of  the  property,  either  by 
public  or  private  sale,  and  stand  possessed  of 
the  proceeds  on  certain  trusts  for  certain 
persons,  required  a  sale  of  the  property  with- 
in a  reasonable  time,  and  vested  the  cest- 
uis  que  trust  with  an  estate,  as  and  fronr 


AS  SOON  AS  CONVENIENT 


528 


AS  SOON  AS  POSSIBLB 


the  date  of  the  death  of  the  testator.    Walk- 
er ▼.  Shore.  19  Yes.  887,  890.  note. 

The  use  of  the  phrase  "as  soon  as  they 
can  conveniently  locate  and  construct,"  in 
the  charter  of  a  railroad  company  authoriz- 
ing them  aa  soon  as  they  conyeniently  can  to 
construct  a  road  with  one  or  more  tracks,  and 
to  make  or  erect  warehouses,  etc.,  is  not  a 
limitation  upon  the  power  to  compel  the  com- 
pany to  exercise  its  whole  authority  in  the 
▼ery  beginning.  It  would  be  an  unreason- 
able construction  of  its  charter  to  require 
provision  to  be  made  for  all  the  unknown 
wants  of  the  future.  The  Increase  in  trade 
and  business  and  the  changes  taking  place 
often  require  new  and  increased  facilities. 
Philadelphia,  W.  &  B.  R.  Co.  ▼.  WUllama,  54 
Pa.  (4  P.  F.  Smith)  103,  107. 

A  direction  that  certain  bequests  of 
money  in  trust  shall  be  paid  out  of  the  in- 
come of  the  estate  ''as  soon  as  convenient** 
after  one  year  after  testator*s  death,  or 
sooner  if  the  executor  has  funds,  did  not  mean 
that  the  legacy  should  not  bear  interest 
after  one  year  from  the  testator's  death. 
Qlllon  Y.  Turnbull  (S.  a)  1  McCk>rd,  Eq.  14S, 
149. 

AS  SOOH  AS  MAT  BB. 

''As  soon  as  may  be,**  as  used  In  St 
1864,  c.  Ill,  S  1*  providing  that  exceptions  are 
required  to  be  transmitted  to  this  court  as 
soon  as  may  be,  if  question  of  law  Is  reserved, 
means  a  reasonable  time.  Bentley  ▼.  Ward, 
116  Mass.  333.  334. 

A  covenant  whereby  the  covenantors 
agreed  to  sell  a  certain  vessel  "forthwith 
as  soon  as  may  be,  for  the  largest  sum  that 
we  can  reasonably  obtain,"  allows  a  reason- 
able latitude  as  to  the  time  and  manner  of 
making  the  sale.  Adams  •¥.  Foster^  59  Mass. 
(5  Gush.)  156,  157. 

AS  SOON  AS  POSSIBLB. 

The  expression  "as  soon  aa  possible,^  in 
a  contract  by  one  person  to  convey  certain 
lands  to  another  as  soon  as  possible,  means, 
under  the  circumstances,  as  soon  as  it  shall 
be  within  the  vendor's  power,  or  as  soon  as 
he  has  the  ability  to  convey.  Snodgrass  ▼• 
Wolf,  11  W.  Va.  158,  164.  166. 

It  was  contended  that  the  words  "as 
soon  as  possible*'  In  a  contract  did  not  mean 
within  a  reasonable  time,  but  meant  as  quick- 
ly as  the  work  can  be  done  with  the  best  ap- 
pliances, unlimited  facilities,  and  the  ut- 
most diligence;  the  word  "possible"  being 
synonymous  *  with  the  word  "practicable." 
It  was  held  that  without  being  understood 
as  conceding  this  argument  has  any  force 
It  may  be  noted  that  It  does  not  avail  to  im- 
port into  the  writing  the  expression  of  a 
fixed  time  for  the  completion  of  the  work. 


Williams  ▼.  Rittenhouse  &  Embree  Oo.,  64 
N.  E.  995.  997.  198  111.  602. 

Where  a  debtor  whose  debt  was  barred 
by  the  statute  of  limitations  said  to  his 
creditor  "I  will  pay  it  as  soon  as  possible," 
the  words  "as  soon  as  possible"  did  not  con- 
stitute any  -restriction  or  limitation  of  the 
meaning  and  force  of  the  admowledgment  of 
the  existence  of  the  debt  Norton  ▼.  Shep- 
ard,  48  Conn.  141,  143,  40  Am.  Bep.  157. 

The  phrase  "as  soon  as  possible."  or  the 
word  "forthwith,"  has  a  meaning  as  strong 
as  the  word  "immediately,"  which  is  defined 
by  Bouvier  as  implying  strictly  not  deferred 
by  any  lapse  of  time,  but  as  usually  employed 
meaning  rather  within  a  reasonable  time, 
having  due  regard  to  the  nature  and  circum- 
stances of  the  case.  Fidelity  &  D^Kwit  Ca 
of  Maryland  y.  Courtney  (U.  8.)  103  Fed.  599. 
607.  43  C.  C.  A.  331. 

A  contract  by  a  manufacturer  to  furnish 
certain  specified  goods  "as  soon  as  possible" 
means  within  a  reasonable  time,  regard  being 
had  to  the  manufacturer's  ability  to  produce 
them,  and  the  orders  he  may  already  have 
in  hand.  Atwood  v.  Emery,  1  C.  B.  (N.  S.) 
110,  115;  Florence  Gas,  Electric  Light  & 
Power  Co.  ▼.  Hanby  (Ala.)  13  South.  843,  348; 
Hinds  V.  Kellogg,  13  N.  Y.  Supp.  922;  Hy- 
draulic Engineering  Co.  v.  McHa£Ele,  29  Moak, 
Bug.  R.  102,  105;  Arthur  ▼.  Wright,  10  N. 
Y.  Supp.  368,  369,  57  Hun,  22. 

A  contract  of  sale  whereby  the  vendors 
agreed  to  ship  the  property  sold  "as  soon  as 
possible"  from  Glasgow,  which  required 
transportation  by  water,  means  shipment  as 
soon  as  possible  by  any  of  the  ordinary 
modes  of  transportation,  and  cannot  be  con- 
strued as  meaning  as  soon  as  possible  by  sail 
or  any  other  special  mode  of  transportation. 
Pope  V.  Fllley  (U.  S.)  9  Fed.  65,  66. 

The  words  "as  soon  as  possible,"  in  a 
contract  by  which  one  agreed  to  complete 
shipments  of  goods  sold  as  soon  as  possible 
on  the  opening  of  navigation,  were  equiva- 
lent in  their  legal  effect  and  meaning  to  the 
words  "with  all  reasonable  diligence."  or 
"without  unreasonable  delay."  Rhodes  v. 
Cleveland  Rolling  Mill  Co.  (U.  8.)  17  Fed. 
426,  431. 

"As  soon  as  possible,**  as  used  in  a  bill 
of  lading  requiring  delivery  "as  soon  as  posp 
slble,"  is  equivalent  to  a  provision  for  quick 
dispatch,  and  requires  the  consignee  to  make 
use  of  all  means  of  discharge  readily  avail- 
able, and  does  not  admit  of  a  detention  of 
the  vessel  to  suit  the  convenience  or  business 
purposes  of  consignor  and  consignee.  Egan 
V.  Barclay  Fibre  Co.  (U.  S.)  61  Fed.  527. 

"As  soon  as  possible,"  as  used  in  a  con- 
tract, means  that  the  thing  agreed  to  be  done 
shall  be  done  with  all  possible  expedition. 
Sentenne  v.  Kelly,  13  N.  Y.  Supp,  628,  631. 
69  Hun,  612. 
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An  order  for  threshing  machinery,  requir- 
ing its  delivery  as  soon  as  possible,  requires 
delivery  at  the  earliest  moment  of  time  prac- 
tical to  meet  the  purchaser's  object  in  mak- 
ing the  order.  Robinson  v.  Brooks  (U.  S.)  40 
Fed.  526,  527. 

The  phrase  "as  soon  as  possible,"  In  a 
fire  policy  requiring  proofs  of  loss  to  be  fur- 
nished as  soon  as  possible  after  the  fire, 
means  that  the  Insured  must  do  all  that  he 
can  toward  having  proofs  presented  prompt- 
ly. Brink  v.  Hanover  Ins.  Ck).,  80  N.  Y.  108, 
116. 

"As  soon  as  possible,"  as  used  In  Insur* 
ance  policies  requiring  the  assured  to  give 
notice  of  loss  as  soon  as  possible,  construed 
to  mean  as  soon  as  could  be  under  the  dr- 
cumstances,  or  within  a  reasonable  time,  or 
as  soon  as  practicable.  As  soon  as  possible 
cannot  mean  Instantly  or  directly,  for  It 
might  be  impossible  to  do  the  act  Instantly. 
Palmer  v.  St  Paul  Fire  &  Marine  Ins.  Co., 
44  Wis.  201,  208;  McPike  v.  Assur.  Co., 
61  Miss.  37,  43;  Ben  Franklin  Fire  Ins.  Go. 
V.  Flynn,  98  Pa.  627,  634;  Columbia  Insu^ 
ance  Co.  v.  Lawrence,  35  U.  S.  (10  Pet)  507 
613,  9  L.  Ed.  612;  Home  Ins.  Co.  v.  Davis, 
98  Pa.  280,  283;  Scammon  v.  Germnnla  Ins. 
Ck).,  101  111.  621,  624;  State  Ins.  Co.  v.  Maac- 
kens,  38  N.  J.  Law  (9  Vroom)  564,  509. 

The  phrase  "as  soon  as  possible,"  in  an 
insurance  policy  requiring  that  notice  of 
loss,  accident  or  death  should  be  given  to 
the  insurer  as  soon  as  possible,  means  with 
due  diligence,  or  without  unnecessary  pro- 
crastination or  delay  under  the  circumstances 
of  the  case.  Edwards  v.  Baltimore  Fire  Ins. 
CJo.,  8  Gill,  176,  186;  Phillips  v.  Protection 
Co.,  14  Mo.  220,  231;  Providence  Life  Ins.  & 
Inv.  Co.  V.  Martin,  32  Md.  310,  315;  Provi- 
dent Life  Ins.  &  Inv.  Co.  v.  Baum,  29  Ind. 
236,  241;  Konrad  v.  Union  Casualty  &  Surety 
Co.  (La.)  21  South.  721,  722.  Notice  was  held 
to  have  been  given  immediately,  within  the 
meaning  of  an  accident  policy,  of  a  death  by 
drowning  occurring  on  February  26th,  by  a 
notice  given  on  or  after  April  20,  1896,  the 
body  of  deceased  not  having  been  found  un- 
til 15  days  after  his  death,  and  the  benefici- 
ary having  no  notice  of  the  existence  of  the 
policy  till  April  20th.  Konrad  v.  Union  Casu- 
alty &  Surety  Co.  (La.)  21  South.  721,  722. 

AS  SOON  AS  PRAOnOABLE. 

"As  soon  as  practicable  after  death,"  as 
used  in  a  will  directing  the  executors  to  dis- 
pose of  certain  property  as  soon  as  practica- 
ble after  testator's  death,  does  not  prevent 
the  direction  to  sell  from  being  Imperative, 
but  only  gives  the  executors  a  certain  discre- 
tion as  to  the  time  or  times  of  such  sale. 
Ford  T.  Ford,  33  N.  W.  188,  196,  70  Wis.  19, 
5  Am.  St  Rep.  117. 

''As  soon  as  practicable,"  as  used  in  a 
contract  requiring  that  It  should  be  perform- 
1Wdb.AP.-^ 


ed  as  soon  as  practicable,  is  practically  syn- 
onymous with  "speedily."  It  does  not,  how- 
ever, require  that  the  contract  should  be  per- 
formed directly,  and  perhaps  not  within  a 
reasonable  time,  but  as  soon  as  conditions 
warranted  under  all  the  circimistances. 
Duncan  ▼.  Topham,  8  O.  B.  225,  230. 

The  word  "practicable"  means  "feasi- 
ble." An  act  is  practicable  of  which  condi- 
tions or  circumstances  permit  the  perform- 
ance. Thus  in  an  act  requiring  the  city  coun- 
cil to  call  an  election  to  fill  a  vacancy  in  the 
office  of  mayor  as  soon  as  practicable,  until 
legally  in  session,  it  is,  of  course,  impractica- 
ble for  it  to  order  the  election;  but  at  its 
first  regular  meeting  after  the  vacancy  oc- 
curs there  is  no  reason  why  it  should  not  pro- 
ceed to  the  ordering  of  an  election,  and  hence 
it  may  be  compelled  to  do  so.  Bizer  v.  Peo- 
ple (Colo.)  69  Pac.  315,  316. 

AS  SPEEDHiY  AS  CAN  BB. 

"As  speedily  as  the  same  can  be  done," 
as  used  in  St  1784,  c.  2,  relating  to  the  dis- 
tribution of  insolvent  estates,  and  providing 
that  when  an  executor  or  administrator  of 
an  Insolvent  estate  Is  dissatisfied  with  the 
allowance  of  a  claim  by  the  commissioners, 
the  creditor  shall  commence  his  action  at 
common  law  as  speedily  as  the  same  can  be 
done  after  notice  of  such  dissatisfaction,  does 
not  mean  that  the  action  should  be  brought 
In  all  cases  to  the  term  of  court  next  suc- 
ceeding the  notice,  but  means  that  the  action 
should  be  brought  as  speedily  as  possible, 
having  regard  to  the  place  of  residence  and 
other  circumstances  of  the  party  In  each  par- 
ticular case.  Guild  ▼•  Hale,  15  Mass.  455, 
457. 

AS  SPEEDILY  AS  POSSIBLE. 

An  agreement  of  liquidation  which  pro- 
vided that  the  firm  was  to  be  closed  up  "as 
speedily  as  possible"  meant  that  it  was  the 
duty  of  the  liquidating  partner  to  sell  within 
a  reasonable  time.  Smith  v.  Underbill,  19  N. 
Y.  Supp.  249,  252,  64  Hun,  639. 

"As  speedily  as  possible,"  means  within 
a  reasonable  time  or  without  unreasonable 
delay,  so  that  where  a  landlord  falls  to  re- 
pair premises  within  a  reasonable  time, 
where  the  lease  requires  repairs  as  speedily 
as  possible,  the  tenant  may  surrender  the 
premises.  Bacon  v.  Albany  Perforated  Wrap- 
ping Paper  Co.,  49  N.  Y.  Supp.  620,  621,  22 
Misc.  Bep.  592. 

AS  SPEEDHiT  AS  PBAOTIGABLE. 

Bev.  St  §  7087,  in  providing  that  a  list 
of  school  books,  selected  by  a  majority  of 
the  board,  shall  be  transmitted  to  the  clerks, 
who  shall  record  the  same,  and  thereafter, 
"as  speedily  as  practicable,"  the  books  used 
in  the  necessary  schools  shall  be  made  to 
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conform  to  the  list  as  adopted,  requires  the 
duty  to  be  performed  not  when  they  may 
think  best,  nor  when  they  may  conceive  it 
to  be  for  the  interest  of  the  people,  but  with 
all  practicable  speed.  State  ex  rel.  Roberts 
V.  School  Directors  of  City  of  Springfield,  74 
Mo.  21,  23. 

ASCERTAIN-ASCERTAINMENT. 

According  to  Worcester,  "ascertain"  is 
to  make  sure  or  certain;  to  fix;  to  establish; 
to  determine;  to  settle.  Brown  v.  Lyddy 
(N.  Y.)  11  Hun,  451,  456. 

"Ascertained,"  as  used  in  St.  9  Geo.  IV, 
c.  40,  fi  41,  relating  to  the  settlement  of  an 
insane  pauper,  which  "cannot  be  ascertain- 
ed" by  the  Justices,  reasonably  means  "can- 
not be  decided  on."  Reg.  v.  Inhabitants  of 
Heyop,  8  Adol.  &  El,  (N.  S.)  547,  559. 

A  provision  in  a  lease  that,  if  a  renew- 
al was  refused  by  the  lessor,  he  should  pay 
to  the  lessee  the  value  of  a  certain  building, 
to  be  "ascertained"  by  disinterested  persons, 
meant  made  sure,  fixed,  established,  deter- 
mined, and  would  seem  to  demand  the  ob- 
servance of  the  usual  mode  of  investigation 
in  order  to  establish,  to  determine,  to  settle 
the  value.  Brown  v.  Lyddy  (N.  Y.)  11  Hun, 
451,  456. 

The  word  "ascertain,"  as  used  In  a  con- 
tract providing  that  the  buyer  of  growing 
hops,  if  he  should  ascertain  that  they  were 
not  in  the  condition  required,  might  termi- 
nate the  contract,  reserves  the  right  to  the 
buyer  merely  to  acquire  information,  not  to 
decide  as  to  the  condition  of  the  hops.  Lil- 
ienthal  Bros.  v.  Stearns  (U.  S.)  121  Fed.  107, 
198. 

Webster,  in  defining  the  word  "ascer- 
tain," gives,  among  others,  the  following  def- 
inition: '*To  make  certain  to  the  mind;  to 
make  sure  of;  to  determine."  The  use  of 
the  word  in  instructions  in  an  action  against 
a  vendee  of  land  purchased  under  a  bond  of 
title,  defended  on  the  ground  that  the  ven- 
dor did  not  have  title,  that  the  verdict  should 
be  for  the  defendant  if  he  had  "ascertained" 
that  representations  made  by  plaintiff  as  to 
his  title  were  false,  is  erroneous;  the  issue 
involved  being  whether  plaintiff  had  title  In 
fact.  Pughe  ▼.  Coleman  (Tex.)  44  S.  W. 
576,  578. 

By  the  phrase,  used  In  reference  to  vest- 
ed remainders,  that  "the  person  must  be  as- 
certained" before  the  remainder  Is  vested, 
is  meant  "that  the  person  must  be  one  to 
whose  competency  to  take  no  further  or  oth- 
er condition  attaches;  one  in  respect  to 
whom  it  is  not  necessary  that  any  event 
shall  accrue  or  condition  be  satisfied,  save 
only  that  the  precedent  estate  shall  deter- 
mine." Bunting  V.  Speek,  21  Pac.  288,  291, 
41  Kan.  424. 


Arbitration  implied. 

The  words  "valuation  to  be  ascertained 
by  two  persons,  whose  decision  shall  be 
final,"  in  a  contract  for  the  lease  of  certain 
lands,  which  provides  that  at  tbe  expira- 
tion of  the  term  of  the  lease  the  owner  of 
the  buildings  may  remove  them,  or  defend- 
ant may  purchase  them  at  a  valuation  to  be 
ascertained  by  two  persons,  whose  decision 
shall  be  final  and  binding,  is  to  be  construed 
as  only  an  agreement  for  the  purpose  of  val- 
uation, and  not  as  a  submission  to  arbitra- 
tion. California  Annual  Conference  of  M. 
E.  Church  v.  Seitz,  15  Pac.  839,  841,  74  CaL 
287. 

A  x>ol]cy  of  insurance,  providing  that  the 
loss  should  be  "ascertained  and  settled  by  a 
committee,"  did  not  mean  that  the  loss 
should  be  submitted  to  arbitration  In  its 
proper  sense,  but  it  was  merely  a  condition 
precedent  to  the  insured's  right  of  action  on 
the  policy  that  the  loss  had  been  determined 
at  least  by  a  committee.  California  Annual 
Conference  of  M.  E.  Church  v.  Seitz,  15  Pac. 
839,  841,  74  Cal.  287. 

The  word  "ascertain,"  as  used  In  Const, 
art  lib,  §  4,  providing  that  in  all  cases  of 
claims  against  corporations  the  exact  amount 
shall  be  first  ascertained  before  action 
against  the  original  subscribers  for  their  in- 
dividual liability,  means  Judicially  ascertain- 
ed, and  to  Judicially  ascertain  the  amount 
due  from  a  corporation  to  a  creditor  means 
to  have  the  finding  and  Judgment  of  a  court 
as  to  such  amount  German  Nat  Bank  of 
Lincoln  v.  Farmers'  &  Merchants*  Bank  of 
Holstein,  74  N.  W.  1086,  64  Neb.  693  (citing 
Globe  Pub.  Co.  v.  State  Bank  of  Nebraska. 
41  Neb.  175,  59  N.  W.  683;  Commercial  Nat 
Bank  v.  Gibson,  37  Neb.  750,  56  N.  W.  616; 
Farmers'  Loan  &  Trust  Co.  v.  Funk,  49  Neb. 
353,  68  N.  W.  520;  State  v.  German  Sav. 
Bank,  50  Neb.  734,  70  N.  W.  221);  New 
Hampshire  Sav.  Bank  v.  Richey  (U.  S.)  121 
Fed.  956,  962,  58  G.  G.  A.  294. 

As  Judioially  ascertained. 

Comp.  St.  c.  10,  S  17,  provides  that,  when 
the  Incumbent  of  an  office  is  re-elected  or 
reappointed,  he  shall  qualify  by  taking  the 
oath  and  giving  the  bond  as  required,  but 
when  such  officer  has  had  public  funds  or 
property  in  his  control,  his  bond  shall  not 
be  approved  until  he  has  produced  and  fully 
accounted  for  such  funds  and  property,  and, 
when  it  is  "ascertained"  that  the  incumbent 
of  an  office  holds  over  by  reason  of  the  non- 
election  or  nonappointment  of  a  successor,  or 
of  the  neglect  or  refusal  of  the  successor  to 
qualify,  he  shall  qualify  anew  within  10  days 
from  the  time  at  which  his  successor.  If 
elected,  should  have  qualified.  Held,  that 
"ascertained"  means  found  out  or  learned  for 
certainty,  by  trial,  examination,  or  experi- 
ment, and  hence,  where  the  returns  of  an 
election  at  which  the  officer's  succes^r  was 
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to  be  chosen  showed  that  a  certain  person 
bad  recelyed  a  plurality  of  the  votes,  whether 
he  was  elected  depended  npon  whether  he 
was  eligible  to  be  elected,  which  could  only 
be  determiaod  by  judicial  inquiry,  and  the  of- 
ficer is  not  debarred  from  holding  over  by 
failure  to  requalify  within  10  days  from  the 
time  when  his  successor  should  have  quali- 
fied; for  he  could  not  determine  whether  such 
successor  was  elected  or  not,  and  he  is  only 
required  to  requalify  within  10  days  from  the 
'^ascertainment"  of  the  fact  that  his  suc- 
cessor is  ineligible.  State  v.  Boyd,  48  N.  W. 
739.  764.  31  Neb.  682. 


As  leam  in  any  maiiaer* 

A  tax  collector  "ascertains"  who  are  the 
insolvent  or  defaulting  taxpayers  in  bis  coun- 
ty, when  be  finds  out  who  they  may  be. 
Perry  County  r,  Selma,  M.  &  M.  R.  Co..  68 
Ala.  646,  665. 


"Ascertain,"  within  the  meaning  of  a 
statute  providing  that,  on  an  application  for 
the  probate  of  a  will,  the  surrogate  shall  as- 
certain whether  any  of  the  persons 
are  minors,  and,  if  so.  their  names  and  pla- 
ces of  residence,  and,  if  there  be  such,  ap- 
point a  special  guardian  to  take  care  of  their 
interests,  is  not  limited  to  an  ascertainment 
by  means  of  an  examination  of  the  original 
petition,  containing  the  requisite  information, 
though  it  is  the  common  way  of  furnishing 
such  information;  but  when,  after  proceed- 
ings to  probate  are  actually  begun,  a  minor 
becomes  interested  by  reason  of  the  death  of 
one  of  the  parties,  and  the  surrogate  ascer- 
tains that  fact,  it  is  his  right  and  duty  to 
bring  in  such  minor  and  appoint  a  guardian 
for  him,  and  Jiow  the  surrogate  ascertains  the 
fact  is  immatotiaL  Russell  y.  Hartt»  87  N. 
Y.  19,  28. 

ASCEBTAIHMEIIT, 

"Ascertainment,"  as  used  in  Rev.  St  S 
2931.  requiring  notice  of  an  intention  to  re- 
cover a  tax  alleged  to  have  been  wrongfully 
collected,  to  be  given  within  10  days  from 
the  "ascertainment  and  liquidation"  of  the 
same,  means  the  ascertaining,  and  demand- 
ing and  receiving  the  same,  necessarily  im- 
plying payment.  Laidlaw  t.  Abraham  (U.  S.) 
43  Fed.  297.  299. 

Act  Cong.  1864,  S  14.  declares  that  the  de- 
cision of  the  Collector  of  Customs  is  conclu- 
sive, unless  the  party,  if  dissatisfied  with  his 
decision,  gives  notice  thereof  within  10  days 
after  the  "ascertainment  and  liquidation  of 
the  duties  by  the  proper  officers  of  the  cus- 
toms," and  within  30  days  after  the  date  of 
such  ascertainment  and  liquidation  appeals 
therefrom  to  the  Secretary  of  the  Treasury. 
Held,  that  "ascertainment  and  liquidation" 
is  synonymous  with  the  decision  of  the  Col- 
lector of  Customs.  Such  ascertainment  and 
liquidation  of  the  duties  by  the  proper  ofii- 
cen  of  the  customa— that  is,  the  proper  ofll- 


In  the  metropolitan  paving  act  (St  6T 
Geo.  III.  c.  29),  relating  to  the  removal  of 
"dust  cinders,  or  ashes,"  this  phrase  cannot 
be  construed  to  Include  the  refuse  in  whiclx 
metal  remained,  after  a  brass  founder  had 
extracted  a  quantity  of  metal  from  the  ashes., 
which  fell  into  the  ash  pit  during  the  proc- 
ess of  casting,  and  which  he  gave  to  his  ap- 
prentices, by  whom  it  was  sold  to  brass  re- 
finers, who  extracted  from  the  ashes  a  fur- 
ther quantity  of  metal;  for  such  ashes  were 
jjJjl!!^^^'^^ valuable  for  commercial  purposes.  Law  t. 
Bodd,  1  Exch.  845,  849. 


cers  in  the  collector's  oflBce  or  department — 
is  the  decision  of  the  Collector.  When  the 
duties  are  ascertained  and  liquidated  in  the 
usual  manner  by  such  officers,  and  the  usual 
indicia  thereof  by  checks  and  stamps  are  pla- 
ced on  the  usual  papers  in  the  Collector's 
ofiice.  such  transaction  is  tfie  decision  of  the 
Collector  of  Customs  in  the  premises.  Unit- 
ed States  T.  Couslnery  (U.  B.)  26  Fed.  Casw 
677,  679. 

ASHES. 


ASKED. 

The  word  "asked.**  as  used  in  the  recorda 
of  court,  as  follows:  "The  defendants  were 
then  asked  by  the  court  if  they  had  secured 
the  aid  of  counsel,  and  of  their  right  to  be 
represented  by  counsel,"  is  equivalent  to  say- 
ing that  they  were  informed  of  their  right 
as  the  word  "informed"  is  used  in  Pen.  Code, 
§  987,  providing  that  if  a  defendant  appear 
for  arraignment  without  counsel,  he  must 
be  informed  that  it  is  his  right  to  have  coun- 
sel. People  V.  Miller.  70  Pac  736.  737.  137 
Cal.  642. 

ASPHALT. 

"Asphalt"  as  used  in  a  patent  In  refer- 
ence to  pavements,  is  not  limited  in  meaning 
to  the  Trinidad  deposit,  or  to  the  so-called 
"American  mixture,"  but  includes  as  well  the 
bituminous  paving  material  used  in  France 
and  elsewhere,  comprising  natural  rock,  as- 
phalt and  compositions  of  bitumen  and  lime 
or  sand  particles.  United  States  Repair  & 
Guaranty  Co.  v.  Assyrian  Asphalt  Co.  (U. 
S.)  96  Fed.  236,  236. 

ASPHALT  PAVING. 

"Ordinary  paving,  called  'asphalt'  1*^ 
overlaying  of  a  mixture  of  asphalt  lime,  and 
sand  upon  a  body  of  rock  and  stone."  Olssoi^ 
V.  City  ol  Topeka.  21  Pac.  219,  220.  42  Kan. 
709. 


ASPHYXIA. 

Asphjrxia  was  originally  a  want  of  pulse 
or  cessation  of  the  motion  of  the  heart  and 
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arteries;  as  now  used,  apparent  death  or  sus- 
pended animation,  particularly  from  suffoca- 
tion or  drowning  or  the  inhalation  of  gases. 
State  T.  Baldwin,  12  Pac  318»  828»  86  Kan.  1. 

ASPORTATION. 

"Asportation"  is  a  taking  out  of  the  pos- 
session of  the  owner  without  his  privity  and 
consent    Wilson  ▼.  State,  21  Md.  1,  9. 

"Asportation,"  as  used  in  reference  to 
larceny,  means  the  removing  of  the  property 
alleged  to  have  been  stolen  from  the  place 
where  it  was  put  Any  removal  with  intent 
to  steal  will  constitute  an  asportation,  if  Its 
location  be  appreciably  changed,  as  where  an 
article  Is  moved  from  one  part  of  the  room  to 
another  part  of  the  same  room.  State  t. 
Higgins,  88  Mo.  354.  355. 

"Asportation,"  in  larceny,  is  a  removing 
of  the  property  alleged  to  have  been  stolen 
from  that  place  where  it  was  before;  but 
it  is  not  necessary,  in  order  to  constitute  as- 
portation, that  it  be  quite  carried  away 
Where  a  person  had  lifted  a  bag  from  the 
bottom  of  the  boot  of  a  coach,  and  was 
detected  before  he  got  it  out  of  the  boot.  It 
was  held  a  complete  asportation.  Rex  y. 
Walsh,  1  Moody,  Cr.  Cas.  14,  15, 


ASS. 

The  word  "ass,*'  as  used  in  a  provision 
of  the  Code  punishing  the  felonious  taking 
or  stealing  of  any  horse,  mule,  or  ass,  in- 
cludes animals  of  both  sexes  and  all  ages  em- 
braced under  such  terms.  Shannon's  Code 
Tenn.  180e,  §  6553. 

ASSAILANT. 

The  word  "assnilant,**  as  used  in  Code 
1886,  i  3727,  providing  that,  when  the  killing 
in  any  sudden  encounter  or  affray  is  caused 
by  the  "assailant"  by  the  use  of  a  deadly 
weapon  which  was  concealed  before  the  com- 
mencement of  the  fight,  his  adversary  having 
no  deadly  weapon  drawn,  such  killing  is  mur- 
der, means  only  the  one  who  commits  the 
first  assault;  and  this  section  has  no  appli- 
cation where  the  assailant  is  killed  by  the 
assailed.  Scales  t.  State»  11  South.  121,  124, 
96  Ala.  69. 


ASSAULT. 

See  "Aggravated  Assault";  "Felonious 
Assault";  "Indecent  Assault";  "Se- 
cret Assault";  "Simple  Assault" 

The  term  "assault,"  when  used  in  stat- 
utes without  qualification,  is  to  be  under- 
stood according  to  its  established  meaning  in 
the  criminal  law.  Smith  t.  State,  78  N.  W. 
1059,  1060,  68  Keb.  531. 


"Assault"  seems  to  be  a  generic  term, 
applying  to  and  embracing  all  offenses  of 
personal  violence,  not  amounting  to  a  felony, 
done  or  admitted  to  be  done  to  another  hi 
his  presence.  Hardy  t.  Commonwealth  (Va.) 
17  Grat  692,  601. 

An  assault  is  an  attempt  to  commit  a 
violent  injury  upon  the  person  of  another. 
Goodrum  v.  State,  60  Ga.  509,  510;  Groves  v. 
State,  42  S.  E.  755,  757,  116  Ga.  616,  59  L. 
R.  A.  598;  Johnson  v.  State,  14  Ga.  55,  59; 
Sweeden  v.  State,  19  Ark.  205,  213  (citing  3 
Greenl.  Bv.  §  59);  State  T.  Harrigan  (Del.) 
55  Atl.  5,  6. 

An  assault  is  an  offer  or  attempt  to 
strike  the  person  of  another.  State  t.  Myer- 
field,  61  N.  C.  108,  109;  Same  v.  Hampton, 
63  N.  C.  13,  14;  State  v.  Gladden,  73  N.  a 
150,  155. 

"An  assault  is  an  attempt  or  offer  by 
force  and  violence  to  do  a  corporal  injury  to 
another."  State  v.  W^att,  41  N.  W.  31.  32, 
76  Iowa,  328;  State  v.  Shields  (Ohio)  1  West 
">Law  J.*118,  119;  Hays  v.  People  (N,  Y.)  1 
Hill,  351.  352;  State  v.  Godfrey,  20  Pac.  625. 
627.  17  Or.  300,  11  Am.  St  Bep.  830.  As  by 
striking  at  him  with  a  weapon  or  without  a 
weapon,  being  within  striking  distance,  or 
presenting  a  gun  at  him  at  a  distance  the 
gun  will  carry,  or  pointing  a  pitchfork  at  him, 
being  within  reach  of  it.  People  v.  Lee  (N. 
Y.)  1  Wheeler,  Cr.  Cas.  364,  865.  And  when 
the  assault  is  consummated  It  becomes  a 
battery.  List  v.  Miner,  49  Atl.  856,  858,  74 
Conn.  50;  Lewis  t.  Hoover  (Ind.)  8  Blackf. 
407,  408. 

"An  assault  is  an  attempt  or  offer  to  beat 
another,  without  touching  him,  as  If  one  lifts 
up  his  cane  or  his  fist  in  a  threatening  man- 
ner to  another,  or  strikes  at  him,  but  misses 
him."  Prince  v.  Ridge,  32  Misc.  Rep.  (566. 
66  N.  Y.  Supp.  454  (citing  3  Bl.  Comm.  120). 

An  assault  is  an  intentional  attempt  to 
strike,  within  striking  distance,  which  fails 
of  its  intentional  effects  either  by  preventive 
influence  or  by  misadventure.  Lane  T.  State, 
85  Ala.  11,  14,  4  South.  730. 

An  assault  is  defined  "as  an  unlawful  set- 
ting upon  one's  person."  Geraty  v.  Stern  (N. 
Y.)  30  Hun,  426,  427. 

An  assault  Is  an  attempt  to  commit  a 
violent  injury.  0>n8equently  an  assault  witb 
intent  to  commit  any  specified  crime  consti- 
tutes an  attempt  to  commit  that  crime. 
Johnson  v.  State,  14  Ga.  55,  59. 

"Assault  or  beating,"  as  used  in  admiral- 
ty rule  16,  declaring  that,  in  all  suits  for  an 
"assault  or  beating"  on  the  high  seas,  tbe 
suit  shall  be  in  personam  only,  means  any 
case  in  which  the  gravamen  of  the  action  is 
an  assault  or  beating,  although  the  injuries 
alleged  arise,  not  only  from  assaults  and 
beatings,  but  also  injuries  from  every  in 
treatment  and  all  cases  of  actionable  personal 
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jibiue.    Smltb  r.  The  Oballenger,  7  Pac.  851, 
853.  2  Waah.  T.  447. 

Affray  dlstixisiilBlied. 

An  assault  Is  an  unlawful  attempt  or  of- 
fer to  do  personal  injury  to  another.  An  as- 
sault is  entirely  distinct  from  affray;  the 
peculiar  characteristic  of  the  latter  being  its 
publicity,  while  an  assault  may  be  a  complete 
offense  without  regard  to  the  place  where  it 
is  committed.  Commonwealth  v.  Simmons, 
29  Ky.  (6  J.  J.  Marsh.)  614.  616;  Childs  v. 
State,  15  Ark.  204,  205;  State  v.  Brewer.  83 
Ark.  176,  178;  State  v.  Sumner  (S.  0.)  6 
fltrob.  53,  56. 

The  qualities  that  distinguish  an  affray 
from  an  assault  and  battery  are  that  two  or 
more  persons  must  be  engaged  in  the  same 
combat  and  in  a  public  fjlace.  Thompson  t. 
State,  70  Ala.  26,  28. 

Battery  dlatinsiilslied* 

An  assault  '*ls  an  offer  or  attempt  by 
force  to  do  a  corporal  injury,  as  If  one  per- 
son strike  at  another  with  his  hands  or  with 
a  stick,  and  miss  him;  for,  if  the  other  be 
stricken,  it  Is  a  battery,  which  is  an  offense 
of  a  higher  grade,  or  if  he  shake  his  fist  at 
any  person,  or  present  a  gun  or  other  weap- 
on within  such  distance  as  that  a  hurt  might 
be  given,  or  the  drawing  of  a  sword  and 
brandishing  it  In  a  menacing  manner.  But 
it  Is  essential,  to  constitute  an  assault,  that 
an  intent  to  do  some  Injury  should  be  coupled 
with  the  act,  and  that  Intent  should  be  to  do 
a  corporal  hurt  to  another."  United  States 
▼.  Hand  (U.  S.)  26  Fed.  Cas.  103,  104. 

An  "assault"  is  defined  to  be  ''any  at- 
tempt to  commit  a  battery  or  any  threaten- 
ing gesture,  showing  in  itsdf  or  by  words 
accompanying  it  an  immediate  Intention, 
coupled  with  an  ability,  to  commit  a  bat- 
tery." A  "battery"  is  defined  as  **the  use  of 
any  unlawful  violence  upon  the  person  of 
another  With  intent 'to  Injure  him,  whatever 
be  the  means  or  degree  of  violence  used, 
thus  making  It  necessary  that  two  things 
should  concur;  one  physical,  and  the  other 
mental — an  act  and  an  Intent  accompanying 
It"    McKay  ▼.  State,  44  Tex.  43,  48. 

Am  attempt  to  eommit  a  battery. 

"Assault"  Is  any  attempt  to  commit  a 
battery,  or  any  threatening  gesture,  showing 
in  itself,  or  by  words  accompanying  it,  an  im- 
mediate intention  coupled  with  an  ability  to 
<^ommit  a  battery.  Garnet  v.  State,  1  Tex. 
App.  605,  607,  28  Am.  Rep.  425. 

An  assault  Is  an  act  done  toward  the 
commission  of  a  battery,  and  must  immedi- 
ately precede  the  battery.  Fox  v.  State,  84 
Ohio  St  377,  380. 

"Any  attempt  to  commit  a  battery,  or  any 
threatened  gesture,  showing  In  Itself  or  by 
•words  accompanying  It  an  immediate  Inten- 


tion, coupled  with  ability,  to  commit  a  ba^ 
tery,  is  an  assault"  Farrar  v.  State,  15  S. 
W.  710,  720,  29  Tex.  App.  250. 

In  committing  an  assault  It  Is  sufficient 
that  there  be  an  act  done  indicating  an  inten- 
tion to  commit  a  battery  immediately, 
coupled  with  the  ability  to  do  It  This,  of 
course,  must  not  be  an  act  of  preparation 
for  some  attack  in  an  intended  difficulty  not 
then  pending  in  fact  Higginbotham  t. 
State,  28  Tex.  574,  577. 

An  "assault"  Is  made  by  one  who.  In 
striking  distance  of  another,  attempts  to 
strike  at  him  or  hit  him.  An  assault  is  an 
attempt  to  strike.  Commonwealth  ▼.  Brun- 
gess.  28  Pa.  Go.  Gt  R.  13.  14. 

Ezeeutioii  of  attempt. 

An  assault  may  be  committed  without 
inflicting  any  personal  injury.  Any  act  tend- 
ing to  infringe  the  sacredness  of  the  person 
of  another  constitutes  an  assault  State  ▼. 
Myers,  19  Jowa,  517,  518. 

To  constitute  an  assault,  it  is  not  neces- 
sary that  the  attempt  be  actually  executed  on 
i  the  person.  The  attempt  by  the  use  of  a 
j  weapon  or  missile,  whether  the  object  ii 
I  reached  or  not.  Is  an  assault,  if  the  at- 
I  tempt  10  actually  made  to  do  the  Injury. 
I  State  V.  Jones  (Del.)  47  Atl.  1006. 

!  According  to  Whart.  Cr.  Law,  to  con- 
:  stitute  an  "assault,*'  there  must  be  some 
I  movement  toward  physical  violence.  It  must 
I  amount  to  an  attempt;  for  the  purpose  to 
i  commit  violence,  however  fully  Indicated, 
If  not  accompanied  by  an  offer  to  carry  it 
Into  Immediate  execution,  falls  short  of  an 
i  actual  assault  Gutler  ▼.  State,  59  Ind.  300, 
1 302.  , 

I  To  constitute  an  assault,  there  must  be 
!  a  use  of  some  unlawful  violence  on  the  person 
I  of  another  with  Intent  to  injure  such  person, 
i  or  some  threatening  gesture,  showing  in  It- 
I  self  or  by  words  accompanying  it  an  imme- 
diate intention  to  commit  a  battery.  Carroll 
V.  State,  6  S.  W.  190,  24  Tex.  App.  366. 

"Neither  a  purpose  to  make  an  assault 
nor  any  amount  of  preparation  for  doing  so 
will  constitute  an  assault  unless  followed  by 
some  hostile  demonstration  against  the  per- 
son toward  whom  the  purpose  Is  contemplat- 
ed. If  the  defendant  had  gone  and  procured 
a  gun  for  the  express  purpose  of  taking  the 
life  of  a  person,  but  after  coming  up  with 
such  person  made  no  demonstration  toward 
the  accomplishment  of  that  purpose,  he  would 
not  have  been  guilty  of  an  assault  with  in- 
tent to  kUl."    «tate  ▼.  Painter,  67  Mo.  84,  89. 

There  may  be  an  assault  without  per- 
j  sonal  injury,  since  any   unlawful  attempt 
coupled  with  a  present  ability  to  commit  a 
I  violent  injury.  Is  an  assault  and  this,  al- 
though the  assailant  failed  to  commit  the 
I  injury  Intended,  ovrlng  to  the  interference  of 
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others  or  otherwise.    State  t.  Smith  (Del.) 
33  Atl.  441,  9  Houst  588. 

Force. 

An  assault  Implies  some  unlawfol  physic- 
al force,  partly  or  fully  put  in  motion.  Jam- 
bor  ▼.  State,  75  Wis.  664.  676,  44  N.  W.  963. 
967. 

Though  force  and  violence  are  included 
in  all  definitions  of  assault,  or  assault  and 
battery,  yet,  where  there  Is  a  physical  In- 
Jury  to  another  person,  It  is  sufBicient  that 
the  cause  Is  set  In  motion  by  the  defendant, 
or  that  the  person  Is  subjected  to  its  opera- 
tion by  means  of  any  act  or  control  which 
the  defendant  exerts.  If  one  Should  hand 
an  explosive  to  another,  and  Induce  him  to 
take  It  by  misrepresenting  its  qualities,  and 
the  other  in  Ignorance  should  receive  It  and 
cause  It  to  explode,  and  be  injured,  the 
offending  party  would  be  guilty  of  a  bat- 
tery, that  would  necessarily  include  an  as- 
sault Commonwealth  v.  Stratton.  114  Mass. 
303,  305.  20  Am.  Rep.  350. 


Oestnres  or 

An  assault  Is  an  attempt  unlawfully  to 
apply  any  actual  force  to  the  person  of  an- 
other, directly  or  Indirectly;  the  act  of  using 
gestures  toward  another,  giving  him  reason- 
able ground  to  believe  that  the  person  using 
the  gestures  meant  to  apply  actual  force  to 
his  person.  Mailand  v.  Malland,  86  N.  W. 
445,  83  Minn.  453;  Morgan  v.  0*Danlel  (Ky.) 
53  S.  W.  1040. 

"An  assault  Is  an  attempt  or  offer  to  do 
another  personal  violence,  without  actually 
accomplishing  It  A  menace  is  not  an  assault; 
neither  Is  a  conditional  offer  of  violence. 
There  must  be  a  present  intention  to  strike. 
To  constitute  an  assault.  It  is  not  necessary 
that  the  defendant  actually  strike  at  the  per- 
son on  whom  the  assault  is  charged  to  have 
been  committed.  Raising  a  stick  with  inten- 
tion to  strike,  so  near  to  the  party  assailed 
as  to  endanger  his  person,  and  forcing  him, 
under  a  well-grounded  apprehension  of  per- 
sonal injury,  ^to  strike  in  self-defense  or  to 
save  himself  by  flight.  Is  an  assault*'  John- 
son V.  State,  35  Ala.  363,  365. 

"In  order  to  constitute  an  assault,  there 
must  be  something  more  than  a  mere  menace. 
There  must  be  violence  begun  to  be  executed. 
But  where  there  is  a  clear  intent  to  commit 
violence,  accompanied  by  acts  which,  if  not 
Interrupted,  will  be  followed  by  personal  In- 
Jury,  the  violence  i&  commenced,  and  the  as- 
sault is  complete."  People  v.  Yslas,  27  Cal. 
630.  633. 

"Any  gesture  or  violence,  exhibiting  an 
Intention  to  assault  Is  an  assault  unless  im- 
mediate contact  Is  Impossible.'*  Bishop  v. 
Ranney,  7  Atl.  820,  821,  59  Vt  316. 

"A  menace  Is  not  an  assault;  neither  Is  a 
conditional  offer  of  violence.    There  must  be 


a  present  Intention  to  strike."    Simpson  ▼. 
State,  59  Ala.  1,  18.  81  Am.  Rep.  1. 

An  assault  Is  an  attempt  to  commit  a 
battery,  or  any  threatening  gesture  showing 
In  itself,  or  by  words  accompanying  It  an 
immediate  Intention,  coupled  with  an  ability, 
to  commit  a  battery;  and.  In  order  to  con- 
stitute an  assault  the  intention  and  ability 
to  Inflict  an  Injury  must  concur.  Spears  t. 
State,  2  Tex.  App.  244,  245. 

A  motion  of  the  hand  to  strike  a  person, 
even  though  the  motion  or  movem^it  falls 
short  of  actual  contact,  constitutes  an  as- 
sault Norris  v.  Whyte,  67  S.  W.  1037,  1040. 
158  Mo.  20. 

Direction  against  the  person  nnneees- 
ary. 

To  constitute  an  assault,  it  is  not  neces- 
sary that  the  party  assaulting  should  have 
an  intention  to  hurt  the  person  assaulted,  or 
that  he  should  lay  his  hands  upon  blm;  and 
hence,  where  one  met  another  driving  a  team 
of  horses,  and  seized  the  lines  In  front  of  sucb 
person  and  prevented  them  being  driven  hy 
plaintiff,  so  that  another  person  could  take 
them  by  the  heads  and  turn  them  around,  the 
person  so  seizing  the  lines  was  guilty  of  an 
assault  for  the  force  which  he  applied  to  the 
horses  and  sleigh  Just  as  effectually  touch- 
ed the  person  of  the  driver  as  If  be  had  tak- 
en him  by  his  ears  or  shoulders  and  turned 
him  right  about  face.  The  horses  and  sleigh 
were  the  instruments  with  which  he  directed 
and  augmented  his  personal  and  physical 
force  against  and  upon  the  body  of  the  dri?er. 
The  driver  received  bodily  harm,  for  one  re- 
ceives bodily  harm  In  a  legal  sense  when 
one  touches  his  person  against  his  will  with 
physical  force  Intentionally  hostile  and  ag- 
gressive, or  projects  such  force  against  his 
person.  For  the  moment  the  driver  was  de- 
prived by  the  defendant  of  his  own  control 
of  his  own  person  and  was  controlled,  in- 
timidated, and  coerced  by  the  hostile,  ag- 
gressive, physical  force  of  the  defendant 
People  V.  Moore,  3  N.  T.  Supp.  159,  160,  50 
Hun,  356. 

An  ''assault"  is  an  attempt,  or  the  une- 
quivocal appearance  of  an  attempt  with  force 
or  violence,  to  do  a  corporal  Injury,  and  may 
consist  of  any  act  which  shall  convey  to  the 
mind  of  the  person  set  upon  a  well-grounded 
apprehension  of  personal  violence.  Tbna, 
where  defendant  went  to  plaintiff's  home, 
where  she  was  alone  with  her  children,  and 
told  her  to  move  out  as  he  Intended  to  bum 
the  house,  and  plaintiff  found  that  defendant 
had  poured  kerosene  oil  on  the  house  and  was 
striking  a  match  as  about  to  set  fire  thereto, 
and  he  pointed  a  pistol  at  her,  and  said  that. 
If  she  did  not  go  back  In  the  house,  he  would 
shoot  her  and  the  children,  he  was  guilty  of 
an  assault  Kline  v.  Kline,  64  N.  B.  9.  158 
Ind.  602,  58  L.  R.  A.  897. 

An  "assault"  Is  defined  to  be  an  attempt 
with  force  or  violence  to  do  a  corporal  injurf 


ASSAULT 


686 


ASSAULT 


to  anotber;  and  the  kicking  and  striking  of  a 
person's  horse  with  a  board  several  times, 
while  holding  it  while  such  person  was  sit- 
ting In  the  wagon,  would  be  an  assault  updn 
such  person,  for  it  would  probably  result  in  a 
corporal  injury  to  him.  Clark  y.  Downing, 
55  y  t  259,  2G2,  45  Am.  Rep.  612. 

Intent. 

*'An  assault  is  an  intentional  attempt  by 
force  or  violence  to  injure  the  person  of  an- 
other." Cluff  V.  Mutual  Ben.  Life  Ins.  Co., 
95  Mass.  (13  Allen)  308,  317;  State  v.  Fore- 
man (Del.)  41  Atl.  140, 1  Marv.  517;  Garnet  v. 
State,  1  Tex.  App.  606,  607,  28  Am.  Rep.  425; 
State  v.  Godfrey,  20  Pac.  625,  627.  17  Or.  300, 
11  Am.  St  Rep.  830;  Stewart  v.  Hunter,  16 
Paa  876,  880,  16  Or.  62,  8  Am.  St  Rep.  267. 

An  assault  necessarily  imports  an  intent 
to  do  personal  violence  to  another.  Murdock 
y.  State,  66  Ala.  620,  622;  People  ▼.  McMakin, 
8  Cal.  647,  64a 

It  may  consist  of  any  act  tending  to  such 
corporal  injury,  accompanied  with  such  cir- 
cumstances as  denote,  at  the  time,  an  inten- 
tion, coupled  with  a  present  ability,  of  using 
actual  violence  against  the  person.  Hays  ▼. 
People  (N.  T.)  1  Hill,  351.  An  assault  is  de- 
fined to  be  an  attempt  with  force  or  violence 
to  do  a  corporal  injury  to  another,  and  may 
consist  of  any  act  tending  to  such  corporal  in- 
jury, accompanied  with  such  circumstances 
as  denoted  at  the  time  an  intention,  coupled 
with  a  present  ability,  of  using  actual  vio- 
lence against  the  person.  Degenhardt  v.  Hel- 
ler, 68  N.  W.  411,  412,  93  Wis.  662,  67  Am.  St 
Rep.  945;  Tarver  v.  State,  43  Ala.  354,  366. 

An  "assault"  1b  an  intent  by  violence  to 
do  an  injury  to  the  person  of  another.  It 
must  be  intentional,  for  if  it  can  be  collected, 
notwithstanding  appearances  to  the  contrary, 
that  there  is  not  a  present  purpose  to  do  an 
Injury,  there  is  no  "assault."  State  v.  Davis, 
23  N.  O.  125,  127,  35  Am.  Dec  736;  Smith  v. 
State,  39  Miss.  521,  626. 

An  intent  to  do  violence  is  an  essential 
ingredient  to  the  offense,  but  the  degree  of 
violence,  of  course,  is  immaterial.  The  least 
or  slightest  wrongful  and  unlawful  touching 
of  the  person  of  another  is  an  assault  Mal- 
land  V.  Mailand,  86  N.  W.  446,  83  Minn.  453. 

'*Mo8t  of  our  decisions  recognize  the 
view  of  the  text-books  that  there  can  be  no 
criminal  assault  without  present  intention, 
as  well  as  present  ability  of  using  some  vio- 
lence against  the  person.  1  Russ.  Crimes 
(9th  Ed.)  1019;  State  v.  Blackwell,  9  Ala. 
79;  Tarver  v.  State,  43  Ala.  354.  In  Lawson 
V.  State,  30  Ala.  14,  it  was  said  that  to  con- 
stitute an  assault  there  must  be  the  com- 
mencement of  an  action  which,  if  not  pre- 
vented, would  produce  battery."  Chapman 
T.  State,  78  Ala.  463,  465,  56  Am.  Rep.  42. 

An  assault  is  an  inchoate  violence  to  the 
person  of  another,  with  the  present  means 


of  carrying  the  intent  into  effect  The  es- 
sence of  an  assault  is  the  intention  to  do 
harm.  Perkins  v.  Stein,  22  S.  W.  649,  650, 
94  Ky.  433,  20  L.  R.  A.  861. 

An  assault  is  an  intentional  attempt  by 
violence  to  do  injury  to  another.  If  there 
is  no  such  intention,  no  present  purpose  to 
do  such  injury,  there  is  no  assault.  Thus, 
where  a  verdict  finds  that,  in  an  action  for 
assault,  the  defendant  did  not  aim  or  present 
the  revolver  at  plaintiff,  as  charged,  when 
discharged  or  immediately  thereafter,  and 
discharged  the  same  with  the  intention  of 
frightening  the  plaintiff,  but  without  in- 
tending to  do  him  any  bodily  harm,  the  ver- 
dict acquits  him  of  assault  Degenhardt  ▼. 
Heller,  68  N.  W.  411,  412,  93  Wis.  ttti2,  57 
Am.  St  Rep.  945. 

Where  defendant  raised  his  hand  against 
prosecutor  within  striking  distance,  and  at 
the  same  time  said  that,  if  it  was  not  for 
prosecutor's  advanced  age,  he  would  strike 
him,  etc,  there  was  no  "assault"  because  the 
words  explained  the  action  and  took  away 
the  idea  of  his  intention  to  strike.  Common- 
wealth V.  Eyre  (Pa.)  1  Serg.  &  R.  347. 

IijliiC  la  wait. 

We  are  aware  that  it  is  said  in  some  of 
the  books  that  lying  in  wait  or  besetting  a 
man's  house  is  an  assault,  but  this  must  be 
understood  where  the  lying  in  wait  or  beset- 
ting a  man's  house  is  done  with  intention 
to  beat  him  or  to  do  some  other  violence 
to  his  person,  and  so  we  find^the  law  to  be 
laid  down  in  2  Com.  Dig.  130.  This  is,  in- 
deed, implied  in  the  very  nature  of  the  of- 
fense, for  an  "assault"  is  defined  to  be  an 
attempt  vvith  force  or  violence,  to  do  a  cor- 
poral injury  to  another.  Metcalfe  v.  Conner, 
16  Ky.  (Liitt  Sel.  Cas.)  370,  372. 

Pvesent  ability  to  oonuiiit. 

An  assault  is  an  unlawful  attempt,  cou- 
pled with  a  present  ability  to  commit  a  vio- 
lent injury  on  the  person  of  another.  State 
V.  McCune,  51  Pac.  818,  819,  16  Utah,  170; 
State  V.  Mills  (Del.)  52  Atl.  266,  267,  3  Penne- 
will,  508;  State  v.  Di  Gugllelmo  (Del.)  65 
Atl.  350;  United  States  v.  Bamaby  (U.  S.) 
51  Fed.  20;  Harrison  v.  Ely,  11  N.  E.  334,  120 
111.  83;  Stevens  v.  People,  158  111.  Ill,  117, 
41  N.  B.  856;  Hunt  v.  People,  53  111.  App. 
Ill,  112;  Bloomer  v.  State,  35  Tenn.  (3  Sneed) 
66,  68;  People  v.  Helbing,  61  Cal.  620.  621; 
People  V.  Stanton,  39  Pac.  525,  526,  106  Cal. 
139;  Maxey  v.  State,  52  S.  W.  2,  4,  66  Ark. 
523;  Pratt  v.  State,  49  Ark.  179,  181,  4  S. 
W.  785;  State  v.  Sullivan,  24  Pac.  23.  24,  9 
Mont  490;  Bryant  v.  State,  51  Pac.  879,  881, 
7  Wyo.  311;  Chander  v.  State,  39  N.  E.  444, 
446,  141  Ind.  106;  Woodworth  v.  State,  43  N. 
B.  933,  145  Ind.  276;  State  v.  Trulock.  46  Ind. 
289,  290;  Greathouse  v.  Croan  (Ind.  T.)  76  S. 
W.  273.  276;  People  v.  Ryan,  27  N.  Y.  St 
Rep.  916,  918,  8  N.  Y.  Supp.  241  (citing  Hays 
V.  People,  1  Hill,  351);    State  v.  Warren,  6 
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Pac.  1S4,  138,  18  Nev.  459;  Bodeman  v. 
State  (Tex.)  40  S.  W.  »81,  982;  DonneUey  Y. 
Territory  (Ariz.)  52  Pac.  868,  370. 

The  term  "assault"  baa  a  legal  meaning, 
and  has  been  defined  to  be  an  Inchoate  vio- 
lence to  the  person  of  another,  with  the  pres- 
ent means  of  carrying  the  Intention  Into  ef- 
fect, or  an  unlawful  setting  on  one's  person, 
or  an  unlawful  effort  or  attempt,  with  force 
or  violence,  to  do  a  corporal  hurt  to  another. 
Stivers  V.  Baker,  9  S.  W.  491,  492,  87  Ky. 
608;  People  v.  Lilley,  5  N.  W.  982,  985,  43 
Mich.  521;  Bishop  v.  Ranney,  7  Atl.  820,  821, 
59  Vt  316;  Perkins  v.  Stein,  22  S.  W.  649, 
650,  94  Ky.  433,  20  L.  R.  A.  861. 

An  assault  is  an  attempt  to  do  violence 
to  the  person  of  another  with  the  means  at 
hand  to  carry  that  intention  Into  effect. 
State  V.  Burton  (Del.)  47  Atl.  617,  619,  2  Pen- 
newill,  472,  499;  State  v.  Lewis  (Del.)  55  Atl. 
8,  4;  State  v.  Lock  wood  (Del.)  1  Pennewlll, 
7(1,  89  Atl.  589. 

An  "assault"  is  defined  to  be  an  Inchoate 
violence  to  the  person  of  another,  with  the 
means  of  carrying  the  Intent  Into  effect. 
State  V.  Smith,  80  Mo,  516,  518. 

An  assault  consists  of  an  offer  to  do 
bodily  barm  by  a  person  who  Is  In  a  position 
to  Inflict  It    State  v.  Hunt  (R.  I.)  54  Atl.  773. 

An  assault  Is  the  attempt  of  a  person  In 
a  rude  and  revengeful  manner  to  do  an  Injury 
to  another  person,  coupled  with  the  present 
ability  to  do  }t  Hendie  v.  Geller  (Del.)  50 
Atl.  632. 

An  assault  Is  an  attempt  In  a  rude.  In- 
solent, and  angry  manner  unlawfully  to 
touch,  strike,  beat,  or  wound  any  other  per- 
son, coupled  with  present  ability  to  carry 
such  attempt  Into  execution.  BalUnger's 
Ann.  Codes  &  St  §  7055.  And  hence  the 
word  "assault"  as  used  In  an  Information 
charging  that  the  defendant  an  assault  did 
make  in  and  upon  the  person  of  another.  Is 
suficient  to  charge  defendant's  present  abili- 
ty to  carry  his  attempt  into  execution,  the 
word  "assault"  Including  all  the  elements  of 
the  statutory  definition.  State  v.  Levan,  63 
Pac.  202,  203,  23  Wash.  547. 

Assault  Is  not  only  the  felonious  striking 
of  another  with  intent  to  Injure,  but  any  at- 
tempt or  offer,  with  force  and  violence,  to 
do  some  bodily  hurt  to  another,  whether  from 
wantonness  or  malice,  by  some  means  calcu- 
lated to  produce  the  end  If  carried  Into  ex- 
ecution, as  by  striking  at  him  with  a  stick 
or  other  weapon,  or  without  a  weapon,  al- 
though the  person  assaulted  be  not  struck,  or 
even  by  raising  up  the  arm  or  a  cane  in  a 
menacing  manner,  or  any  similar  act  ac- 
companied with  circumstances  denoting  in- 
tention, coupled  with  a  present  ability  of 
using  actual  violence  against  the  person  of 
another,  constitutes  an  assault  Davis,  Cr. 
Law,  pp.  853,  354.    Although  there  must  be 


present  ability  to  inflict  an  Injury,  yet  if  » 
man  is  advancing  In  a  threatening  attitude 
to  strike  another,  so  that  the  blow  can  al- 
most Immediately  reach  him  If  he  were  not 
stopped,  it  constitutes  an  assault  Berkeley 
V.  CJommonwealth,  14  S.  E.  916*  88  Va.  1017 
(citing  Russ.  on  Crimes,  363). 

Pnttliis  la  fear  of  vlolenoe. 

An  assault  Is  an  unlawful  attempt,  by 
force  or  violence,  to  do  an  Injury  to  the  per- 
son of  another,  and  may  be  proved  by  eyl- 
dence  of  striking  at  another  with  or  witboat 
a  weapon  or  missile,  and  whether  the  aim 
be  missed  or  not  or  by  evidence  of  striking, 
kicking,  or  pushing  at  another  with  the  fists, 
feet,  privy  member,  or  any  portion  of  the 
assailant's  body,  and  the  like.  In  a  manner 
which  conveys  to  the  mind  a  well-groonded 
apprehension  of  personal  violence;  the  per- 
son so  assaulted  being  within  probable  reach 
of  the  assailant  or  of  the  weapon  or  missile. 
State  V.  Smith  (Del.)  33  Atl.  441,  9  Houst  588. 

An  Instruction  that  an  assault  is  an  un- 
lawful attempt  to  commit  violence  on  the 
person  of  another,  with  the  present  ability 
to  do  so.  Is  not  erroneous  In  leaving  out  the 
words,  "with  full  force  and  violence,"  since 
the  element  of  violence  Is  clearly  Indicated. 
State  V.  Cody,  62  N.  W.  702,  703,  94  Iowa, 
169. 

The  offense  may  consist  also  in  putting 
another  in  fear  of  violence.  State  v.  Baker, 
38  Atl.  653,  654,  20  R.  I.  275. 

There  need  not  be  even  a  direct  attempt 
at  violence,  but  any  indirect  preparation  to- 
wards it  would  be  sufficient;  hence  one  hay- 
ing another  In  his  power,  and  within  reach, 
threatening  and  exerting  the  means  to  ac- 
complish meditated  violence  upon  the  per- 
son, Is  guilty  of  an  assault  Hays  v.  People 
(N.  Y.)  1  Hill,  351,  352. 

Unlawf  nl  arrest. 

An  action  .for  malicious  prosecution,  and 
not  an  action  for  assault  and  false  imprison- 
ment Is  the  proper  remedy  when  an  arrest 
is  made  by  a  duly  qualified  officer,  under 
process  fair  on  Its  face,  and  Issued  from  a 
court  of  competent  jurisdiction,  the  suit  be- 
ing based  on  a  failure  to  enter  the  writ  Id 
court.  Lisabelle  v.  Hubert  50  Ati.  837,  23 
E.  I.  456. 

Unlawf  nl  attempt. 

An  "assault"  as  ordinarily  defined,  1b 
any  unlawful  attempt  or  offer,  with  force  or 
violence,  to  do  a  corporal  hurt  to  another, 
whether  from  malice  or  wantonness.  State 
V.  Baker,  38  Atl.  653,  654,  20  R-  I.  275.  Ad 
assault  Is  an  attempt  or  offer,  with  force  and 
violence,  to  do  injury  to  a  person,  either  from 
malice  or  wantonness.  Commonwealth  t. 
Buggies,  88  Mass.  (6  Allen)  588,  590  (citing 
1  East  P.  0.  406);  Smith  v.  State,  39  Miss, 
621,  525;   Tarver  y.  State,  43  Ala.  85^  36& 
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Ignominious  corporal  penalties,  where  tbej 
are  connected  with  any  Intent  to  mnrder. 
Oornellson  y.  Commonwealth,  2  S.  W.  235, 
240,  84  Ky.  683. 

"An  assault  Is  any  unlawful  physical 
force,  partly  or  fully  put  In  motion,  creating 
a  reasonable  apprehension  of  Immediate 
physical  Injury  to  a  human  being;  as  raising 
a  cane  to  strike  him,  pointing  in  a  threaten- 
ing manner  a  loaded  gun  at  him,  and  the 
like."  Stewart  v.  Hunter,  16  Pac.  876,  880, 
16  Or.  62,  8  Am.  St  Rep.  267.  It  is  any  un- 
lawful physical  force,  partly  put  In  motion, 
and  creating  a  reasonable  apprehension  of  an 
immediate  physical  injury.  State  v.  Aleck, 
5  South.  689, 41  La.  Ann.  83;  State  v.  Qorham, 
55  N.  H.  152,  168;  State  v.  Baker,  38  Atl. 
653,  654,  20  R.  I.  275. 

An  "assault"  Is  defined  as  an  unlawful 
•offer  or  attempt,  with  force  or  violence,  to 
do  a  corporal  hurt  to  another.  Tomlln  ▼. 
Hlldreth,  47  Atl.  649,  651,  65  N.  J.  Law,  438. 

"To  constitute  an  assault,  there  must  be 
mn  attempt  to  Inflict  violence  upon  the  per- 
son, or  the  accused  must  make  a  threatening 
gesture,  showing  in  Itself,  or  by  words  ac- 
companying It,  an  Immediate  Intention,  coup- 
led with  the  ability,  to  inflict  unlawful  vio- 
lence upon  the  person."  An  Instruction,  In 
a  prosecution  for  an  assault  with  Intent  to 
commit  murder,  that  If  defendant  cut  prose- 
cutor with  a  knife  It  was  an  assault.  Is  er- 
roneous, in  not  stating  that  the  violence  must 
have  been  unlawful.  Ponton  v.  State,  84  8. 
W.  960,  35  Tex.  Or.  R.  597. 

An  assault  may  be  entirely  lawful,  as 
•either  excusable  or  justifiable,  and  it  In- 
volves, as  defined  In  Tomlins'  Law  Diction- 
ary, every  "attempt  or  offer,  with  force  or 
violence,  to  do  a  corporal  hurt  to  another"; 
and  hence  an  Instruction  defining  an  assault 
as  an  attempt  "with  unlawful  force  to  Inflict 
bodily  Injury"  was  erroneous.  Drew  v.  Com- 
atock,  23  N.  W.  721,  723,  57  Mich.  176. 

ITae  of  dangerous  weapons. 

The  use  of  any  dangerous  weapon,  or  the 
semblance  thereof,  In  an  angry  or  threaten- 
ing manner,  with  Inteht  to  alarm  another, 
and  under  circumstances  calculated  to  effect 
that  object,  constitutes  an  assault  Hunt  v. 
State  (Tex.)  13  S.  W.  858,  859. 

An  assault  Is  an  unlawful  attempt  or 
offer,  with  force  and  violence,  to  do  bodily 
injury  to  another.  An  assault  may  be  com- 
pleted without  touching  the  person  of  the 
one  assaulted,  as  by  lifting  a  cane,  clinching 
the  fists,  or  pointing  a  gun  at  him;  but  words 
alone,  however  abusive,  cannot  amount  to  an 
assault.  Where  a  person  stands  near  an- 
other with  a  rifle  In  his  hands,  and  pointed 
down,  with  his  hand  on  the  lock,  and,  a  part 
of  the  time  at  least,  the  gun  cocked,  and 
which  could  be  raised  in  a  position  to  shoot 
<iulck  as  a  flash  of  lightning,  constitutes  noth- 


ing short  of  a  malicious  assault    State  v. 
Hatfield,  87  S.  B.  626,  631,  48  W.  Ya,  561. 

An  assault  is  an  Intentional  attempt  by 
violence  to  do  an  injury  to  the  person  of  an- 
other. State  V.  Davis,  23  N.  C.  125,  35  Am. 
Dec.  735.  It  is  an  attempt  unlawfully  to  ap- 
ply any — ^the  least — ^actual  force  to  the  per- 
son of  another,  directly  or  Indirectly.  Where 
defendants,  one  with  a  pistol  in  his  hand, 
one  with  a  drawn  sword,  one  with  a  pistol 
in  his  pocket,  went  to  the  door  of  the  prose- 
cutor's house,  where  he  was  sitting,  with  the 
admitted  purpose  of  compelling  him  to  ac- 
company them,  and  ordered  him  to  go  with 
them,  they  were  guilty  of  assault,  though 
they  were  prevented  from  actually  doing  vio- 
lence to  his  person  by  the  Interference  of  oth- 
ers. State  V.  Reavis,  18  S.  B.  888,  113  N.  O. 
677. 

•*To  constitute  an  assault,  it  Is  not  neces- 
sary that  serious  bodily  injury  be  inflicted 
upon  the  person  assaulted.  The  drawing  of 
a  gun  or  a  pistol  on  another  with  Intent  to 
use  It  is  an  assault"  United  States  v. 
Reeves  (U.  S.)  38  Fed.  404,  409. 

An  "assault"  is  deflned  as  follows:  Who- 
ever, having  present  ability  to  do  so,  unlaw- 
fully attempts  to  commit  a  violate  Injury  on 
the  person  of  another,  is  guilty  of  assault 
Thus  where  the  prosecuting  witness,  on  com- 
ing out  of  her  house  at  night,  was  confronted 
by  a  man  who  pointed  a  gun  at  her,  which 
was  afterwards  found  on  the  ground  loaded, 
and  accused,  to  whom  it  was  found  to  be- 
long, was  found  in  the  house  and  ordered  to 
retire,  and  upon  being  seen  on  the  street  at- 
tempted to  escape,  he  was  guilty  of  assault 
Bryant  v.  State,  51  Pac.  879,  881,  7  Wyo.  311. 

To  constitute  an  assault  with  a  gun  or 
pistol.  It  Is  necessary  that  the  weapon  be  pre- 
sented at  the  party,  charged  to  be  assaulted, 
within  a  distance  to  which  a  gun  or  pistol 
may  do  execution.  Tarv^  v.  State,  43  Ala. 
354,  356. 

Pointing  a  gxm  at  another  person  within 
shooting  distance  may  constitute  an  assault 
State  V.  Lightsey,  43  S.  O.  114,  115,  20  S.  B. 
975. 

The  drawing  of  a  pistol  on  another,  ac- 
companied with  a  threat  to  use  It  unless  the 
other  immediately  leave  the  spot.  Is  an  as- 
sault although  the  pistol  is  not  pointed  at  the 
person  threatened.  People  v.  McMakin,  8 
Cal.  547,  548. 

Flourishing  a  cocked  pistol  in  an  angry 
manner,  and  pointing  it  at  a  person,  con- 
stitutes an  assault,  although  the  person  flour< 
ishlng  the  pistol  may  have  no  special  ill  will 
against  the  person  at  whom  it  Is  pointed. 
Justice  V.  Phillips,  7  Ky.  Law  Rep.  439. 

Wliat  of  consent  Imported. 

"Assault,"  as  used  in  Pen.  Code,  S  240, 
defining  an  ''assault"  as  an  unlawful  attempt 
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coupled  with  a  present  ability,  to  commit  a 
violent  Injury  on  the  person  of  another, 
means  an  attempt  to  commit  a  violent  Injury 
without  the  consent  of  the  party  assaulted. 
People  V.  Gordon.  11  Pac.  762,  70  Cal.  467. 

An  assault  Implies  force  upon  one  side 
and  repulsion,  or  at  least  want  of  consent, 
upon  the  other.  An  assault  upon  a  consent- 
ing party  would  therefore  be  a  legal  absurd- 
ity. Wait,  Act  &  Def.  p..  334.  §  11.  "Con- 
sent is  generally  a  full  and  perfect  shield 
when  that  is  complained  of  as  a  civil  injury 
which  was  consented  to."  Ck)oley  on  Torts. 
Harm  suffered  by  consent  is  not  in  general  a 
basis  of  a  civil  action.  If  the  defendant  Is 
guilty  of  no  wrong  against  the  plaintiff,  ex- 
cept a  wrong  invited  and  procured  by  the 
plaintiff  for  the  purpose  of  making  it  the 
foundation  of  an  action,  it  would  be  most 
unjust  that  the  procurer  of  the  wrongful  act 
should  be  permitted  to  profit  by  it  Courtney 
V.  Clinton,  48  N.  B.  799,  801,  18  Ind.  App.  620 
(citing  1  Jagg.  Torts).  It  must  be  without 
the  consent  of  the  person  assaulted,  or  with 
consent  if  it  be  obtained  by  fraud.  It  Is  not 
necessary  that  there  be  an  intention  to  strike, 
it  being  sufficient  that  gestures  are  used  giv- 
ing reasonable  grounds  of  belief  that  force 
will  be  applied.  Morgan  v.  O'Danlel  (Ky.)  53 
S.  W.  1040. 

An  "assault"  Is  defined  as  an  attempt 
unlawfully  to  apply  any — ^the  least— actual 
force  to  the  person  of  another,  directly  or  in- 
directly, without  the  consent  of  the  person 
assaulted,  or  with  such  consent  if  it  is  ob- 
tained by  fraud.  Liebscher  v.  State  (Neb.) 
95  N.  W.  870.  871. 

Words  or  tl&reatfl. 

It  Is  not  every  threat  when  there  Is  no 
actual  personal  violence,  that  constitutes  an 
assault  There  must  in  all  cases  be  the 
means  of  carrying  the  threat  into  effect 
Ford  V.  Schllessman,  83  N.  W.  761,  763, 
107  Wis.  479  (citing  Stephens  v.  Myers,  4  Car, 
&  P.  348). 

Mere  threats  are  not  sufiiclent  but  there 
must  be  violence  actually  offered  within  such 
a  distance  of  the  person  menaced  that  harm 
might  ensue  if  the  one  committing  the  as- 
sault were  not  prevented.  People  v.  Lilley, 
5  N.  W.  982,  985,  43  Mich.  521  (citing  2 
Greenl.  Ev.  S§  59,  82,  1  Bish.  Cr.  Law,  § 
419). 

Mere  words  cannot  constitute  an  assault 
Prince  v.  Ridge,  66  N.  Y.  Supp.  454,  32  Misc. 
Rep.  666. 

"Words  alone  cannot  constitute  an  as- 
sault They  may  endanger  the  public  peace, 
but  do  not  break  it  There  is  no  assault  un- 
less there  be  some  act  amounting  to  an  at- 
tempt or  offer  to  commit  personal  violence, 
and  hence  where  one,  being  within  striking 
distance,  raises  a  weapon  for  the  purpose  of 


striking  another,  at  the  same  time  dedarlng 
that  if  such  other  will  perform  a  certain  act 
he  will  not  strike  him,  and  such  other  per- 
formed the  required  act  ^  consequence  of 
which  no  blow  was  given,  there  is  an  as- 
sault" State  ▼.  Morgan,  25  N.  0.  186,  18S, 
38  Am.  Dec.  714. 

An  assault  includes  threatening  words, 
accompanied  by  advances  in  a  threatening  at- 
titude; but  mere  words  do  not  amount  to 
an  assault  and,  though  they  may  mitigate, 
they  do  not  justify,  an  assault  Keyes  ▼. 
Devlin  (N.  T.)  3  B.  D.  Smith.  518,  523. 

The  gist  of  the  offense  of  assault  is  the 
intent  with  which  the  injury  is  inflicted  or 
attempted,  and  wliile  not  every  threat  when 
there  is  no  actual  violence,  constitutes  an 
assault  unless  the  threat  is  carried  into 
effect  yet  if  the  accused  approaches  within 
striking  distance,  and  has  the  ability  to 
strike  and  commit  injury,  and  intends  so  to 
do,  such  conduct  will  constitute  an  assault, 
though  no  actual  injury  occurred.  State  v. 
Malcolm,  8  Iowa  (8  Clarke)  413,  415. 

It  is  said  that  a  mere  purpose  to  com- 
mit violence,  however  plainly  declared,  if  not 
accompanied  by  an  effort  to  carry  It  into  im- 
mediate execution,  falls  short  of  an  actual 
assault  Hence  no  words  can  amount  to  an 
assault    Smith  v.  State,  39  Miss.  521,  525. 

Every  laying  on  of  hands  upon  the  per- 
son of  another,  and  every  blow  or  pusli,  con- 
stitutes an  assault  in  respect  of  which  an 
action  for  damages  is  maintainable.  Every 
attempt  also,  to  offer  with  force  and  vio- 
lence to  do  hurt  to  another,  constitutes  an 
assault  such  as  striking  at  a  person  with  or 
without  a  weapon,  or  advancing  with  the 
hand  uplifted  in  a  threatening  manner  with 
intent  to  strike,  although  the  person  is  stop- 
ped before  he  gets  near  enough  to  carry  the 
intent  into  effect  But  as  regards  threatening 
gestures,  if  the  parties,  at  the  time  the  ges- 
tures are  used,  are  so  far  distant  from  each 
other  that  immediate  contact  is  impossible, 
there  is  no  assault.  A  mere  threat  unac- 
companied by  an  offer  or  threat  to  strike,  is 
not  an  assault  The  mere  touching  of  a 
person,  without  threats  or  violence,  is  not 
an  assault  unless  it  is  done  in  a  hostile  or 
insulting  manner.  Clayton  v.  Keeler,  42  N. 
Y.  Supp.  1051,  1053,  18  Misc.  Rep.  488. 

ASSAUIiT  IN  THE  FQtST  DEGBEE. 

An  assault  in  the  first  degree  is  when  a 
person,  with  intent  to  kill  or  commit  a  felony 
on  the  person  or  property  of  another,  assaults 
him  with  a  deadly  weapon,  or  by  other  means 
or  force  likely  to  produce  death.  Pen.  Code, 
S  217.  People  v.  Rockhill,  10  N.  T.  Cr.  R. 
584,  586,  26  N.  Y.  Supp.  222;  People  v.  Ter- 
rell, 11  N.  Y.  Supp.  364,  365,  58  Hun,  602, 
People  V.  Dartmore,  48  Hun,  321,  822»  2  N. 
Y.  Supp.  310. 
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ASSAULT  IN  THE  SECOND  DEGREE. 

A  person  who  willfully  or  wrongfully 
wounds  another  with  or  without  a  weapon, 
or  willfully  or  wrongfully  assaults  by  the  use 
of  anything  likely  to  produce  bodily  harm, 
under  circumstances  not  amounting  to  as- 
sault with  intent  to  kill,  shall  be  guilty  of 
assault  in  the  second  degree.  Pen.  Code,  § 
2ia  People  V.  Cole,  2  N.  Y.  Cr.  R.  108.  112; 
People  V.  Terrell,  11  N.  Y.  Supp.  364,  3G5; 
People  V.  Connor,  6  N.  Y.  Supp.  220.  53  Hun, 
352;  People  Y.  Terrell,  11  N.  Y.  Supp.  364, 
365,  58  Hun,  602;  People  ▼.  McKenzle,  6 
App.  Dlv.  199,  200,  39  N.  Y.  Supp.  951,  952; 
People  V.  Dartmore,  48  Hun.  321,  322,  2  N. 
Y.  Supp.  810;  People  y.  Hannigan,  58  N.  Y. 
Supp.  703,  704,  42  App.  Dlv.  617. 

ASSAULT  AND  BATTERT. 

An  assault  and  battery  is  the  use  of  any 
anlawf  ul  violence  upon  the  person  of  another 
with  intent  to  injure  him,  whatever  the  ob- 
ject, means,  or  degree  of  violence  used. 
Garnet  v.  State,  1  Tex.  App.  605,  007,  28  Am. 
Rep.  425;  Foster  v.  State,  8  S.  W.  664,  665, 
25  Tex.  App.  543. 

Assault  and  battery  "is  a  violent  attempt, 
coupled  with  a  present  ability,  to  do  a  bodily 
injury,  resulting  in  a  battery."  Harrison  v. 
Ely,  11  N.  B,  384,  120  111.  83. 

An  assault  and  battery  la  a  successful 
attempt  to  commit  violence  on  the  person  of 
another.  Razor  v.  Kinsey,  55  111.  App.  605, 
ei4. 

An  assault  and  battery  is  an  unlawful 
beating,  or  other  wrongful  physlctil  violence 
or  constraint,  inflicted  on  a  human  being 
without  his  consent  Tomlln  v.  Hlldreth,  47 
AU.  649,  651,  65  N.  J.  Law,  438. 

**To  constitute  an  assault  and  battery, 
unlawful  violence  must  be  inflicted  upon  the 
person  charged  to  have  been  assaulted;  not 
merely  violence,  but  it  must  be  unlawful 
violence."  Ponton  v.  State,  34  S.  W.  950, 
35  Tex.  Cr.  R.  597. 

Rev.  St  1894,  S  1983.  provides  that  who- 
ever, in  a  rude.  Insolent,  or  angry  manner, 
unlawfully  touches  another,  Is  guilty  of  as- 
sault and  battery.  Chandler  v.  State,  39 
N.  B.  444  416,  141  Ind.  106. 

An  assault  and  battery  is  the  beating  of 
another  person,  and  a  person  is  a  human  be- 
ing, and  includes  a  slave.  Commonwealth  v. 
Lee,  60  Ky.  (3  Mete.)  229,  230. 

An  "assault  and  battery"  may  be  defined 
to  be  any  touching  of  the  person  of  an  in- 
dividual in  a  rude  or  angry  manner,  without 
Justification.  To  be  an  assault  and  battery, 
it  is  not  necessary  that  the  person  who  sus- 
tains it  should  be  a  citizen  of  the  government 
All  natural  persons  who  by  law  are  entitled 
to  protection  may  be  the  subject  of  assault 


and  battery.  Slaves  are  chattels,  and  their 
right  to  protection  belongs  to  the  master. 
Free  negroes  without  any  of  the  political 
rights  which  belong  to  a  citizen  are  still  re- 
garded by  the  law  as  possessing  both  natural 
and  civil  rights,  and  an  indictment  will  lie 
for  an  assault  and  battery  committed  on  a 
free  negro.  State  v.  Harden  (S.  C.)  2  Speers, 
152,  153,  note. 

drimes  Act,  |  43,  imposes  a  penalty  for 
assault  and  battery  and  beating  anothi^r. 
Held  that,  where  an  indictment  alleged  that 
the  accused  committed  an  "assault  and  bat- 
tery" on  the  person  of  M.,  the  allegation 
was  sufficient,  inasmuch  as  "assault  and  bat- 
tery" convey  the  same  meaning  as  "assault 
and  beat"  State  v.  Beverlin,  2  Pac  630,  631, 
80  Kan.  611. 

"Assault  and  battery,**  when  used  in  an  In- 
dictment or  information,  mean  a  simple  bat- 
tery where  the  necessary  acts  and  facts  con- 
stituting a  more  serious  assault  are  not  set 
forth.    Key  v.  State,  12  Tex.  App.  506,  513. 

St  3  and  4  Wm.  IV,  c.  42,  $  21,  enact  that 
it  shall  be  lawful  for  defendant  in  all  person- 
al actions,  except  actions  for  assault  and 
battery,  false  imprisonment,  libel,  slander, 
malicious  prosecution,  or  criminal  conversa- 
tion, by  leave  of  any  court  where  such  ac- 
tion is  pending,  to  pay  into  court  a  sum  of 
money  by  way  of  compensation.  In  such  a 
manner  as  the  Judge  may  direct  Held,  that 
"actions  for  assault  and  battery,"  as  used 
in  the  statute,  meant  assaults  committed  on 
the  persons  of  the  plaintiff  and  his  wife, 
and  hence  battery  of  a  son  or  servant  was 
not  included.  Newton  t.  Holford,  6  Q.  B. 
921,  925. 

That  which  would  be  an  assault  and  bat- 
tery in  a  drawlngroom  or  in  the  streets  of  a 
city  cannot  be  so  considered  among  the  rough 
inmates  of  a  ship  at  sea.  If  striking  at  a 
man  without  touching  him  or  holding  up  the 
fist  at  him,  or  any  rude  or  angry  touching  of 
the  person,  would  be  considered  an  assault 
and  batteiy  on  board  ship,  no  vessel  could 
arrive  without  a  plentiful  crop  of  actions 
equally  injurious  to  both  parties.  Generally 
speaking,  a  seaman  should  recover  damages 
for  an  assault  and  battery  from  an  officer  of  a 
ship:  First,  where  personal  violence  was  in- 
flicted on  him,  although  not  excessively,  but 
wantonly  and  without  any  provocation  or 
cause;  second,  where  there  was  provocation 
or  cause  given  by  the  seaman,  but  the  pun- 
ishment was  cruel  and  excessive,  having  no 
reasonable  proportion  to  the  provocation  or 
fault  for  which  it  was  inflicted;  third,  the 
employment  of  a  deadly  or  dangerous  weapon; 
the  instrument  used  should  be  that  which  Is 
ordinarily  used  for  such  occasions.  Forbes 
V.  Parsons  (U.  S.)  9  Fed.  Cas.  417,  419. 

A«   crlmlTinl   offense. 

See  "Criminal  Offense."* 
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ASSAULT  WITH  WEAPON 


Am  lafaatons  ertme. 
See  "Infamous  Grime.'* 

Inteait. 

Assault  and  battery  Is  where  one  Inten- 
tionally inflicts  unlawful  violence  on  anoth- 
er. The  Lord  Derhy  (U.  S.)  17  Fed.  265, 
266. 

To  constitute  an  assault  and  battery, 
nnlawful  violence  must  be  used  on  the  per- 
son of  another,  and  such  violence  must  be 
used  with  the  intent  to  injure  the  person  on 
whom  it  IS  inflicted,  and  if  the  violence  is 
unaccompanied  by  such  intent  it  does  not 
constitute  the  offense.  Ware  v.  State,  7  S. 
W.  240,  241,  24  Tex.  App.  521  (citing  Wlllson, 
Tex.  Or.  Laws,  fii  809,  811). 

Assault  and  battery  is  the  use  of  any 
unlawful  violence  on  the  person  of  another. 
It  is  not  necessary;  to  constitute  an  assault 
and  battery,  that  there  be  a  specific  inten- 
tion of  striking  or  otherwise  injuring  the 
person  injured,  but  if  one  of  two  persons, 
fighting,  unintentionally  strikes  a  third,  the 
person  so  striking  is  liable  in  an  action  by 
the  third  person  for  an  assault  and  battery. 
James  ▼.  Campbell,  5  Gar.  &  P.  872. 

An  assault  and  battery  is  an  unlawful  at- 
tempt or  offer,  with  force  or  violence,  to 
Inflict  a  bodily  hurt  upon  another,  or  the  us- 
ing of  wrongful  physical  violence  or  con- 
straint on  such  person,  without  his  consent, 
with  an  intent  to  injure  such  person.  The 
intent  to  injure  must  appear  from  the  facts 
and  circumstances  surrounding  the  transac- 
tion, which  does  not  appear  from  the  mere 
pushing  down  of  the  assaulted  person.  If 
this  was  done  In  anger  it  would  be  ample 
evidence  of  the  intent  to  injure,  but  the  mere 
pushing  down  of  one  person  by  another  does 
not  make  such  person  guilty  of  an  assault, 
for  it  might  have  been  an  accident  or  in 
play;  but  intent  to  injure  can  be  presumed 
from  the  fact  of  an  actual  injury  to  the 
person  charged  to  have  been  assaulted  by  be- 
ing pushed  down,  where  an  injury  is  caused 
by  violence  to  the  person.  Rutherford  v. 
State,  13  Tex.  App.  92,  94. 

An  assault  and  battery  is  the  use  of  any 
violence  on  the  person  of  another  with  in- 
tent to  injure.  To  constitute  the  offense, 
two  acts  must  concur,  one  physical,  the  other 
mental;  that  is^  there  must  be  a  physical 
act  done  by  the  assailant  which  takes  effect 
on  the  person  of  the  party  assailed,  and  also 
an  intention  on  the  part  of  the  assailant  to 
inflict  an  injury;  and,  if  the  natural  con- 
sequences of  the  act  or  violence  is  an  injury, 
the  law  presumes  that  the  injury  was  intend- 
ed, unless  it  be  shown  that  the  intention  was 
innocent  and  not  culpable.  Donaldson  v. 
State,  10  Tex.  App.  307,  312. 

*'An  assault  and  battery  Is  where  one 
Intentionally  inflicts  unlawful  violence  upon 


another."  In  Leane  v.  Bray,  3  East,  583; 
It  is  said:  "Whenever  one  willfully  or  neg- 
ligently puts  in  motion  any  force,  the  direct 
result  of  which  is  an  injury.  It  constitutes 
an  assault  and  battery.  Being  bitten  by  a 
dog  is  not  an  assault  and  battery,  within 
the  meaning  of  admiralty  rule  16,  requiring 
that  proceedings  in  case  of  assault  and  bat- 
tery shall  be  in  personam  only,  and  hence  a 
pilot  who  is  bitten  by  a  dog"  may  maintain 
an  action  in  rem  against  the  vessel.  The 
Lord  Derby  (U.  S.)  17  Fed.  265,  266. 

NesUgenoe  or  def  eottve  appUanoe* 

An  unintentionai  case  of  injury  occurring^ 
through  negligence  and  without  design,  even 
when  trespass  would  lie,  is  not  an  assault 
and  battery  within  the  meaning  of  Gen.  St 
c.  10,  S  1,  providing  that  a  right  of  action 
for  assault  and  battery  shall  cease  or  die- 
with  the  person  injuring  or  the  person  in- 
jured. Perkins  v.  Stein,  22  S.  W.  649,  650^. 
94  Ky.  433,  20  L.  B.  A.  861. 

"Assault  and  battery,"  In  Code  Civ.  Proa 
§  3228,  subd.  3,  providing  that  if  the  plaintiff 
in  an  action  for  assault  and  battery  recovers 
less  than  $50  he  shall  have  costs  not  to  ex- 
ceed the  amount  of  his  recovery,  means  an 
act  vi  et  armis,  and  does  not  include  an 
action  by  an  employ^  for  injuries  sustained 
by  reason  of  the  defective  appliance.  Rieger 
T.  Fahys  Watch-Case  Co..  13  J,  Y.  Supp.  788^ 
789. 

ASSAULT    TO    DO    SERIOUS    BODILT 
HABM. 

Assault  with  intent  to  murder  distin- 
guished, see  "Assault  with  Intent  to 
Commit  Murder.** 

ASSAULT  TO  HAVE  IMPROPER  CON- 
NECTION. 

Assault  with  intent  to  commit  rape  dis- 
tinguished, see  "Assault  with  Intent 
to  Commit  Rape." 

ASSAULT  TO  MURDER. 

The  phrase  "assault  to  murder,"  In  a 
recognizance,  is  a  sufQcient  designation  of  the 
offense  of  assault  with  intent  to  murder. 
Wills  V.  State,  4  Tex.  App.  613,  615. 


ASSAUIiT  WITH  DANGEROUS  WEAP- 
ON. 

To  constitute  an  assault  with  a  danger- 
ous weapon,  it  is  necessary  that  the  weapon 
should  be  presented  at  the  party  intended 
to  be  assaulted  within  the  distance  at  which 
it  may  do  execution.  Firing  a  pistol  at  an- 
other who  is  within  shooting  distance,  or  in 
the  direction  where  he  is  standing,  merely 
with  intent  to  frighten  him,  is  an  assault 
with  a  dangerous  weapon.  State  y.  Baker^ 
38  Ati.  653,  654,  20  R.  L  275. 
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ASSAULT  WITH  JJiTAWT  TO  OOMMIT 
MUBDBR. 

The  intent  is  an  essential  Ingredient  of 
a  correct  definition  of  "assault  with  intent 
to  murder."  Johnson  ▼.  State,  1  Tex.  App. 
609,  6ip. 

To  constitute  an  assault  with  intent  to 
murder,  the  specific  Intent  must  exist,  and 
it  does  not  exist  unless,  if  death  had  ensued, 
the  consummated  offense  would  have  heen 
murder.  Smith  t.  State,  8  South.  551,  652, 
83  Ala.  26. 

*'To  constitute  an  assault  with  intent  to 
murder,  an  assault  and  battery,  or  an  as- 
sault, must  be  committed;  that  is,  the  vio- 
lence inflicted  or  attempted  to  be  inflicted 
must  be  unlawful,  and  to  this  must  be  added 
the  specific  intent  to  kill,  and,  in  addition 
to  tliis,  the  accused  must  be  prompted  by 
malice."  Ponton  v.  State,  84  S.  W.  950, 
85  Tex.  Or.  R.  69T. 

An  assault  becomes  and  is  an  "assault 
with  intent  to  murder'*  when  it  is  commit- 
ted with  a  deadly  weapon  and  with  intent 
to  kill  the  person  assaulted,  done  unlawfully 
and  intentionally  and  with  malice  afore- 
thought, and  under  such  circumstances  that, 
had  death  resulted  therefrom  to  the  person 
assaulted,  the  killing  would  have  been  mur^ 
der.  Alvarea  t.  State  (Tex.)  58  S.  W.  1013, 
1014. 

The  essential  elements  of  the  statutory 
offense  of  an  assault  with  intent  to  murder, 
that  which  converts  it  into  a  felony,  is  the 
intent  to  take  the  life  of  the  person  as- 
sailed. Unless,  if  the  attempt  had  been 
consummated,  the  offense  would  have  been 
murder  in  the  one  or  the  other  of  its  de- 
grees, there  can  be  no  conviction  of  the  fel- 
ony. When  there  Is  evidence  of  the  as- 
sault upon  the  particular  person  named  in 
the  indictment  the  determination  of  the 
guilt  or  the  innocence  of  the  felony  neces- 
sitated the  inquiry  whether,  if  deapi  had 
ensued,  the  offense  would  have  been  murder. 
McCormick  v.  State,  15  South.  438,  439,  102 
Ala.  156  (citing  1  Whart  Cr.  Law  [9th  Ed.] 
fi  641;  Lawrence  v.  State,  84  Ala.  424,  5 
South.  83;  Meredith  v.  State,  60  Ala.  441). 

To  constitute  the  offense  of  assault  with 
intent  to  commit  murder,  there  must  be  an 
actual  intent  to  kill,  and  that  under  such 
circumstances  as  would  make  the  killing 
murder.  People  v.  Ochotski,  73  N.  W.  889, 
891,  115  Mich.  601. 

Assault  with  intent  to  murder  includes 
the  additional  attempt  with  violence  to  do 
an  Injury  to  the  person  of  another,  with  the 
added  intent  to  commit  murder.  In  order 
to  support  the  verdict,  the  Jury  must  find 
not  only  tbe  assault,  but  that  if  the  injured 
person  had  died  from  the  effects  of  the 
wounds,  the  person  would  then  have  com- 
mitted the  crime  of  murder.  State  v.  Fore- 
man (Del.)  41  Atl.  140,  1  Marv.  517. 


An  assault  with  intent  to  murder  may  be 
committed  by  administering  poison  in  coffee 
of  the  person  against  whom  the  attempt  is 
made,  for  such  an  assault  may  be  committed 
without  the  use  of  a  weapon  of  any  kind. 
Johnson  v.  State,  17  S.  E.  974,  975,  92  Ga.  36. 

Ability  to  eonunit. 

"The  authorities  agree  that  to  consti- 
tute this  offense  the  ability  to  kill  must  con- 
cur with  the  intention  to  murder.  Some  au- 
thors insist  that  the  personal  ability  to  per- 
form the  deed  must  be  commensurate  v^ith 
the  intention,  both  being  defeated  by  some 
special  cause  independent  of  the  offender  and 
the  instruments  or  means  attempted  to  be 
used."  Mullen  v.  State,  45  Ala.  43,  45,  6 
Am.  Rep.  691. 

"An  assault  to  commit  murder  is  an  un- 
lawful intent,  coupled  with  a  present  abil- 
ity, to  kill  a  human  being,  with  malice  afore- 
thought and  with  an  unlawful  attempt  to 
commit  such  crime."  People  ▼.  Devine,  59 
Cal.  630. 

A  definition  of  "assault  to  commit  mur- 
der" as  "the  attempt  to  kill  a  person,  coupled 
with  the  present  ability  to  do  so,"  is  not  a 
I  full  definition  of  the  crime.    People  ▼.  Ye 
Park,  62  Gal.  204,  206. 

Oommmmation  neoesiary. 

To  constitute  the  offense  of  assault  with 
intent  to  commit  murder,  there  must  coexist 
a  consummated  assault,  as  contradistinguish- 
ed from  a  mere  attempt,  and  a  specific  in- 
tent, to  commit  murder.  State  ▼.  Feamster, 
41  Pac.  52,  53,  12  Wash.  461. 

Act  1829,  c.  23,  §  52,  declares  that  who- 
ever shall  feloniously  and  with  malice  afore- 
thought assault  any  person  with  intent  to 

I  commit    murder,    etc.,    shall    be    punished. 

I  Held,  that  the  term  "assault"  as  there  used 
meant  an  actual  assault  on  the  person,  cou- 


pled with  a  felonious  intent,  and  that  a  mere 
constructive  assault,  such  as  besetting  the 
bouse  of  another,  was  not  such  an  assault 
as  was  contemplated  by  the  section.  Evans 
V.  State,  20  Tenn.  (1  Humph.)  394,  396;  State 
V.  Freels,  22  Tenn.  (3  Humph.)  228,  229. 

Assault  with  intent  to  kill  distinffnisli- 
ed. 

An  assault  with  intent  to  murder  is  such 
an  assault  that,  if  death  had  been  caused 
by  it,  the  assailant  would  have  been  guilty 
of  murder  as  made  with  an  intent,  the  re- 
sult of  malice,  and  aforethought,  and,  so 
far  as  the  motive  gives  character  to  the  of- 
fense, an  assault  with  intent  to  murder  is  a 
crime  of  deeper  turpitude  and  deserving  of 
more  severe  punishment  than  an  assault  with 
intent  to  kill.  An  assault  with  intent  to 
murder  includes  intent  to  kill,  and  if  the 
former  is  proved  it  merges  the  latter,  and, 
if  the  former  is  not  and  the  latter  is  proved, 
:  tliere  may  be  a  conviction  of  the  lower  of- 
i  fense.    State  v.  Reed,  40  Vt  603,  607. 
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Assanlt  to  do  serious  bodily  barm  dis- 
tlnsulflbod. 

In  order  to  authorize  a  conyictlon  for  an 
assault  with  intent  to  murder,  it  must  ap- 
pear that  at  the  time  of  the  assault  it  was 
the  intent  of  the  accused  to  kill  the  injured 
party.  Hence  an  instruction  that  where  an 
•assault  is  made  by  one  person  upon  another 
with  a  deadly  weapon,  or  such  weapon  as  by 
its  use  as  a  weapon  is  calculated  to  produce 
death  or  serious  bodily  harm,  and  under  such 
circumstances  as,  had  death  ensued  to  tlie 
person  assaulted,  would  be  murder,  such  as- 
sault would  be  an  assault  to  murder,  was 
erroneous,  because  omitting  the  indispensa- 
ble element  of  a  specific  murderous  intent 
Courtney  v.  State,  13  Tex.  App.  502,  506. 

To  Justify  a  conviction  for  assault  with 
Intent  to  murder,  it  must  be  shown  that  it 
was  the  object  and  Intent  of  the  assault. 
An  intent  to  inflict  serious  bodily  injury,  and 
the  infliction  of  serious  bodily  injury  with- 
out such  intent,  is  not  sufficient  Whilst  it 
is  true  that,  if  an  assault  be  committed  with 
intent  to  inflict  serious  bodily  injury  from 
which  death  might  likely  ensue,  the  offense 
will  be  murder,  still,  where  such  was  the 
intent  and  death  does  not  ensue,  the  as- 
sault cannot  be  said  to  be  an  assault  with 
intent  to  murder.  In  other  words,  the  in- 
tent to  murder  is  the  gist  of  the  offense,  and 
no  intent  short  of  that  will  sustain  a  convic- 
tion for  assault  with  intent  to  murder.  Har- 
rell  V.  State,  13  Tex.  App.  374,  377;  Gillespie 
V.  State,  13  Tex.  App.  415. 

ASSAUIiT  WITH  INTENT  TO  COMMIT 
RAPE. 

An  assault  with  intent  to  rape  on  a 
woman  is  any  attempt  to  have  carnal  knowl- 
edge of  a  woman  without  her  consent  by 
force,  threats,  or  fraud.  Or  an  assault  with 
intent  to  rape  is  constituted  by  the  use  of 
any  threatening  gesture,  showing  in  itself, 
or  by  words  accompanying,  an  immediate 
intention,  coupled  with  an  ability,  to  have 
carnal  knowledge  of  a  woman,  without  her 
consent,  by  force,  threats,  or  fraud.  Jones 
V.  State,  18  Tex.  App.  485,  488. 

In  cases  of  assault  with  intent  to  commit 
rape,  the  intent  with  which  the  assault  was 
made  is  of  the  essence  of  the  offense,  and 
in  order  to  Justify  a  conviction  the  Jury 
must  be  satisfied,  not  only  that  the  prisoner 
bad  the  ability  and  intended  to  gratify  his 
passions  on  the  person  of  the  woman  assault- 
ed, but  that  he  intended  to  do  so  at  all 
events,  and  notwithstanding  any  resistance 
she  might  make.  State  v.  McGune,  51  Pac. 
818.  819,  16  Utah,  170;  Shields  v.  State,  23 
S.  W.  893,  895,  32  Tex.  Cr.  R.  498;  Dunn  v. 
State,  79  N.  W.  719,  721,  58  Neb.  807;  Stevens 
V.  People,  41  N.  B.  856,  858,  158  111.  111. 

To  constitute  the  crime  of  assault  with 
Intent  to  commit  rape,  there  must  have  been 
an  intent  to  commit  rape,  and  that  intent 


must  have  been  manifested  by  an  assault 
for  that  purpose  upon  the  person  of  the 
prosecutrix.  Both  of  these  ingredients  are 
necessary  to  constitute  the  offense.  An  as- 
sault in  such  case  may  imply  force  upon  one 
side  and  a  want  of  assent  upon  the  other. 
The  Jury  must  be  satisfied  that  the  Accused 
did  use  force,  and  that  against  the  will  of 
the  prosecutrix,  in  an  attempt  to  have  siexual 
intercourse  with  her.  Garrison  v.  People,  6 
Neb.  274,  282,  283. 

If  the  defendant  did  in  fact  intend  forci- 
bly to  know  a  female  carnally  and  against 
her  will,  and  the  effort  be  made  to  accom- 
plish his  purpose,  the  mere  desisting  from 
fiurther  effort  on  account  of  resistance  and 
inability  to  overcome  the  resistance,  or  from 
fear,  does  not  relieve  him  from  the  guilt  of 
an  assault  with  intent  to  rape.  Taylor  v. 
State,  50  Ga.  79,  81. 

Where  one  makes  an  assault  upon  a 
woman  with  intent  to  ravish  her,  he  is 
guilty  of  an  assault  with  intent  to  commit 
rape,  though,  when  the  woman  resists,  he 
changes  his  purpose  and  desists  from  the 
attempt    State  v.  Elick,  52  N.  C.  68,  70. 

A  verdict  that  the  defendant  is  guilty  of 
an  ''assault  with  attempt  to  commit  rape"  is 
tantamount  to  saying  that  be  is  guilty  of  an 
assault  with  "intent"  to  commit  a  rape. 
Prince  v.  State,  35  Ala.  367,  369. 

Rape  necessarily  includes  an  assault  and 
battery.  To  sustain  an  indictment  for  as- 
sault with  intent  to  commit  a  rape,  it  Is  not 
necessary  to  allege  or  prove  a  battery.  But  a 
battery  may  be  one  of  the  facts  by  which  the 
offense  is  made  out  It  then  constitutes  a 
part  though  not  an  essential  part  of  the  of- 
fense. If  not  alleged,  there  is  no  variance; 
If  alleged,  there  is  no  duplicity.  Ck>mmon- 
wealth  V.  Thompson,  116  Mass.  346,  348. 

Laws  1868-69,  c.  167,  par.  2,  provides  that 
every  person  who  is  convicted  of  ravishins 
and  carnally  knowing  any  female  over  the 
age  of  10  years  by  force  and  against  her  will, 
or  of  carnally  knowing  and  abusing  any  fe- 
male child  under  the  age  of  10  years,  shall 
suffer  death;  and  paragraph  3  provides  that 
every  person  convicted  of  an  assault  with  in- 
tent to  commit  rape  shall  be  imprisoned,  etc 
Held,  that  under  these  provisions  rape  is 
the  carnal  knowledge  of  any  woman  above 
the  age  of  10  years  against  her  will,  and  of  a 
woman  child  under  the  age  of  10  years  with 
or  against  her  will,  and  that  therefore  an  as- 
sault with  Intent  to  carnally  know  and  abase 
a  female  child  under  the  age  of  10  years  is 
an  assault  with  an  Intent  to  commit  rape. 
State  V.  Johnston,  76  N.  C.  209,  211. 

Pen.  Code  1895,  art.  633,  defines  "rape" 
as  the  carnal  knowledge  of  a  woman  with- 
out her  consent,  obtained  by  force,  threats, 
or  fraud,  or  of  a  female  under  the  age  of  15 
years,  other  than  the  wife  of  the  person,  with 
or  without  her  consent  and  with  or  without 
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the  nse  of  force,  threats,  or  fraud.  Article 
608  provides  that,  if  any  person  shall  as- 
sault a  woman  with  Intent  to  commit  the  of- 
fense of  rape,  he  shall  be  punished,  etc.  Ar- 
ticle 611  defines  an  "assault  with  Intent  to 
commit"  a  crime  as  the  existence  of  facts 
which  bring  the  offense  within  the  deflnitibn 
of  an  "assault,'*  coupled  with  the  intent  to 
commit  such  other  offense.  Article  587  de- 
fines an  "assault"  as  an  attempt  to  commit  a 
battery,  etc.  Article  640  provides  that  if, 
on  the  trial  of  an  indictment  for  rape,  that 
offense,  though  not  committed,  was  attempt- 
ed by  the  use  of  any  means  spoken  of  in 
articles  634  to  686  (viz.,  force,  threats,  or 
fraud),  but  not  such  as  to  bring  the  offense 
within  the  definition  of  "assault  with  intent 
to  commit  rape,"  the  Jury  may  convict  of  an 
attempt  to  commit  the  offense.  Held,  that 
there  could  be  no  assault  of  a  female  consent- 
ing to  sexual  intercourse,  though  under  16 
years  of  age,  and  therefore,  rape  not  hav- 
ing been  consummated,  a  defendant  could  not 
be  convicted  of  an  assault  with  intent  to 
rape;  nor,  since  there  was  no  force,  threats, 
or  fraud  used,  was  he  guilty  of  an  attempt  to 
commit  the  offense  as  provided  In  article  640. 
Hardin  v.  State,  46  S.  W.  803,  804,  89  Tex. 
Cr.  R.  426. 

An  assault.  It  is  said,  Implies  force  upon 
one  side  and  resistance  on  the  other,  and  it 
Is  a  legal  anomaly  to  charge  the  defendant 
with  an  assault  with  intent  to  commit  rape 
upon  a  female  child  under  10  years  of  age, 
who  in  law  has  neither  power  to  resist  nor 
assent  thereto.  But  under  Rev.  St  c.  164,  § 
41,  providing.  If  any  person  shall  assault  any 
female  with  intent  to  commit  the  crime  of 
rape,  he  shall  be  punished,  etc.,  which  section 
has  direct  reference  to  the  two  sections  pre- 
ceding it,  and  was  designed  to  embrace  as- 
saults upon  females,  whether  upon  one  of  the 
age  of  10  years  or  more,  or  upon  one  under 
10  years  of  age,  with  intent  to  commit  the 
substantive  crime,  an  indictment  alleging  an 
assault  with  Intent  to  carnally  know  and 
ravish,  by  force  and  against  her  will,  a  fe- 
male child  under  10  years  of  age,  is  good. 
Fizell  V.  State,  25  Wis.  364,  368. 

Hill's  Ann.  Laws,  S  1733,  provides  that 
any  person  over  16  years  who  shall  carnally 
know  any  female  under  16,  or  any  person 
who  shall  forcibly  ravish  any  female,  shall 
be  deemed  guilty  of  rape.  Section  1740  pro- 
vides for  the  punishment  of  an  assault  with 
intent  to  rape,  and  the  statutes  were  enact- 
ed at  the  same  time.  Held,  that  they  will  be 
interpreted  in  pari  materia,  and  hence  one 
may  be  guilty  of  an  assault  with  intent  to 
rape  a  female  under  16  who  consented.  State 
V.  Sargent,  49  Pac.  889,  890,  32  Or.  110. 

Oomexit  of  person  assaulted. 

An  assault  with  Intent  to  commit  rape  is 
necessarily  an  assault  with  intent  to  carnally 
know  and  ravish  by  force  and  against  the 
will  of  the  prosecutrix,  and  the  fact  that  the 


act  is  without  the  consent  of  the  prosecutrix 
Is  a  necessary  Ingredient  of  the  offense; 
hence  it  is  held  that  a  charge  that,  for  the 
purpose  of  prosecution  for  assault  with  intent 
to  rape,  it  was  immaterial  whether  the  prose- 
cutrix did  actually  consent  or  not,  and  that 
the  evidence  upon  that  point  was  only  rele- 
vant in  so  far  as  it  tended  to  show  what  the 
intention  of  the  accused  was,  is  erroneous. 
Hull  V.  State,  22  Wis.  580. 

While  It  is  true  that  if  the  liberties  tak- 
en with  a  prosecutrix  for  rape,  and  the  ensu- 
ing intercourse,  were  with  her  consent,  there 
can  be  no  conviction  either  of  rape  or  of  as- 
sault with  intent  to  commit  rape,  yet  an  as- 
sault may  be  made  by  the  prisoner  with  In- 
tent to  commit  rape  which  will  justify  a  con- 
viction for  such  crime,  though  it  may  not  ap- 
pear that  at  the  time  of  the  consummation 
of  the  prisoner's  purpose  there  was  such 
want  of  consent  as  to  constitute  the  higher 
crime.  State  v.  Cross,  12  Iowa,  66,  68,  79 
Am.  Dec.  519. 

The  common-law  definition  of  "rape"  l» 
-the  carnal  knowledge  of  a  woman  forcibly 
and  against  her  will."  The  same  definition 
Is  adopted  by  our  statute.  Under  this  defini- 
tion an  assault  Is  a  necessary  ingredient  of 
every  rape  or  attempted  rape.  But  it  is  not 
a  necessary  Ingredient  of  the  crime  of  carnal- 
ly knowing  a  child  under  the  age  of  12  years, 
with  or  without  her  consent,  defined  in  the 
statute,  and  also  caDed  '*rape."  Here  are 
two  crimes,  differing  essentially  In  their  na- 
ture, though  called  by  the  same  name.  To 
one,  force  and  resistance  are  essential  ingre- 
dients, while  to  the  other  they  are  not  essen- 
tial; they  may  be  present  or  absent  without 
affecting  the  criminality  of  the  fact  of  carnal 
knowledge.  So,  under  an  indictment  char- 
ging rape  upon  a  female  under  the  age  of  12 
years,  where  the  offense  was  not  fully  com- 
mitted, the  defendant  may  be  convicted  of 
an  attempt  to  commit  rape,  though  the  child 
consented  to  all  he  did;  but  in  such  case  he 
cannot  be  convicted  of  assault  with  intent 
to  commit  rape.  There  can  be  no  assault  up- 
on a  consenting  female,  although  there  may 
be  what  the  statute  designates  "rape."  State 
V.  Pickett,  11  Nev.  255,  257-259,  21  Am.  Rep. 
754. 

Assanlt   to   have    improper   oonneotioii 
distinsiilsHed. 

There  is  a  distinction  between  an  "as- 
sault to  commit  a  rape"  and  an  "assault 
with  an  intent  to  have  improper  connection." 
Any  such  obscene  or  Indecent  familiarity  with 
the  person  of  a  female  against  her  will,  when 
the  latter  is  the  extent  of  the  purpose  and 
intent  of  the  aggressor,  is  an  aggravated  as- 
sault, and  whatever  may  be  the  cause,  or 
brutal,  abusive  character  of  the  assault,  if  it 
appear  from  the  evidence  that  it  was  not  the 
object  or  intent  of  the  aggressor  to  accom- 
plish his  desired  purpose  by  force,  against 
the  will,  and  without  consent,  then  the  more 
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aggravated  offense  has  not  been  committed. 
Irying  v.  State,  9  Tex.  App.  66,  69;  Pefferling 
7.  State,  40  Tex.  486,  498. 

Attempt  to  oommit  rape  distiiiKiiislied. 

See  "Attempt  to  Commit  Rape." 

Rape  dlstimsuished. 

By  the  common  law  "rape"  la  a  crime, 
and  "assault  with  intent  to  commit  rape" 
is  a  crime.  Each  has  a  well-defined  meaning, 
which  has  not  been  altered  by  statute.  The 
latter  crime  Is  properly  designated  either  as 
an  "attempt  to  commit  rape"  or  an  "assault 
with  intent  to  commit  rape."  Both  names 
have  received  the  sanction  of  this  court,  and 
each  is  a  correct  legal  designation  of  the 
crime.  The  words  "an  assault  with  actual 
violence  upon  the  body  of  a  female,  with  in- 
tent to  commit  rape,"  found  in  Gen.  St  fi 
1407,  mean  the  same  as  "an  attempt  to  com- 
mit rape,"  which  legally  designate  a  common- 
law  crime.  Rookey  v.  State,  88  Atl.  911,  912, 
70  Conn.  104. 

ASSAULT  WITH  INTENT  TO  KHX. 

Assault  with  intent  to  murder  distin- 
guished, see  "Assault  with  Intent  to 
Commit  Murder,** 

"Assault  with  intent  to  kill,"  as  used  in 
Hlirs  Code,  §  1740,  providing  that  if  any 
person  shall  assault  another  with  the  intent 
to  kill*  he  shall  be  punished,  etc..  Implies  an 
unlawful  and  felonious  attempt  to  take  the 
life  of  another,  and  in  general  the  verb  "to 
kill"  in  such  a  connection  requires  only  in- 
tent to  do  what  would  constitute,  if  done,  ei- 
ther murder  or  manslaughter.  State  y. 
Lynch,  26  Pac.  219,  20  Or.  389. 

An  instruction  that,  to  constitute  the  of- 
fense of  assault  with  intent  to  kill,  the  Jury 
must  find  and  believe  that  defendant.  Intend- 
ing to  kill  the  prosecuting  witness,  assaulted 
her  with  a  deadly  weapon,  and  that  the  as- 
sault was  made  with  the  intent  upon  the  part 
of  defendant,  on  purpose  and  with  malice 
aforethought,  to  kill  said  witness,  is  not 
wrong  because  not  stating  that  the  cutting 
was  done  feloniously.  State  v.  Miller,  6  S. 
W.  57,  60,  93  Mo.  263. 

"An  assault  with  Intent  to  kill  is  such  an 
assault  as  that,  had  death  ensued,  the  crime 
would  have  been  manslaughter,  and  the  in- 
tent is  the  result  of  sudden  passion  or  emo- 
tion, without  time  for  deliberation  or  re- 
flection."   St^te  V.  Reed,  40  Vt  603,  607. 

As  felony. 

See  "Felony .*• 

As  inf  amous  orime. 

See  "Infamous  Crime.** 

ASSAUIiT  WITH  INTSNT  TO  BOB. 

Pen.  Code,  S  99,  defines  "assault  with  in- 
tent to  rob"  as  where  any  person  shall  with 


any  fixed  weapon  unlawfully  and  malicioiis- 
ly  assault  another,  or  by  menaces,  or  In  any 
forcible  manner,  demand  money,  goods,  or 
chattels,  with  intent  to  commit  robbery.  Er- 
win  V.  State,  43  S.  E.  719,  117  6a.  290. 

.  The  expression  "an  assault  with  intent 
to  rob"  necessarily  comprehends  and  embra- 
ces all  that  is  meant  by  "an  assault  with  In- 
tent to  commit  the  offense  of  robbery,"  and 
therefore  might  be  used  interchangeably  in 
Instructions;  "rob"  and  "robbery"  being  syn- 
onymous in  meaning.  Robinson  t.  State,  11 
Tex.  App.  309,  313. 

ASSEMBLE.' 

The  word  "assembled"  In  the  bankrupt- 
cy act,  providing  that  a  resolution  must  be 
adopted  by  a  certain  proportion  of  the  credit- 
ors assembled,  includes  every  creditor  who 
appears  at  any  session  of  the  meeting  and 
proves  his  debt,  though  at  the  time  the  vote 
is  taken  he  is  not  present  or  represented  by 
proxy.  In  re  Richmond,  14  N.  Y.  Dally  Reg. 
869,  7  Cent.  Law  J.  435. 

A  school  is  not  in  session  at  the  time  of 
an  interruption  complained  of  where  it  has 
"assembled"  together,  there  being  a  clear 
distinction  between  the  assembling  of  the 
individual  members  of  a  collective  body  and 
their  due  organization  as  such.  All  the  pu- 
pils of  a  school  may  have  assembled  in  a 
schoolroom,  ready  to  enter  upon  the  duties  of 
the  day,  their  teacher  may  also  be  among 
them,  and  yet  it  may  be  that  school  Is  not  in 
session.    State  v.  Gager,  28  Conn.  232,  236. 

Pen.  Code,  art  180,  prohibits  the  making 
of  any  noise  which  shall  willfoUy  disturb 
any  congregation  assembled  for  religions 
worship.  Held,  that  the  words  "assembled 
for  worship,"  as  there  used,  did  not  limit  the 
statute  to  a  disturbance  while  services  were 
actually  being  conducted,  but  that  the  con- 
gregation should  be  held  to  be  "assembled" 
so  long  as  any  persons  composing  it  remained 
on  the  premises  after  the  services  were  con- 
cluded.   Dawson  t.  State,  7  Tex.  App.  59,  60. 

"Assembled,"  as  used  in  an  indictment 
for  disturbing  the  peace,  stating  that  the  dis- 
turbance occurred  at  a  place  where  people 
"commonly  assembled,"  is  equivalent  to  the 
words  "commonly  resort"  as  used  in  the  stat- 
ute relating  to  such  offenses.  Hammond  v. 
State  (Tex.)  28  S.  W.  204. 

ASSEMBI.T. 

See  "General  Assembly";  "Public  As- 
sembly"; "Religious  Assembly";  "Riot- 
ous Assembly";  "Tumultuous  Assem- 
bly"; "Unlawful  Assembly";  "Wo^ 
shiping  Assembly." 

"Assembly,"  as  used  In  St  1849,  c.  59. 
providing  that  for  every  person  who  shaU 
willfully  disturb  any  school  or  other  "as- 
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•embly"  of  people  met  for  a  lawful  purpose, 
etc.,  18  not  confined  to  assemblies  for  school 
•r  educational  purposes,  but  Includes  meet- 
iDgs  assembled  for  the  discussion  of  sub- 
jects of  temperance,  or  political  i^therings, 
or  meetings  for  amusement,  and  all  public 
meetings  held  for  lawful  purposes.  Common- 
wealth V.  Porter,  67  Mass.  (1  Gray)  476,  477. 

Code,  $  3257,  providing  punishment  for 
interrupting  or  disturbing  an  **as8embly  of 
people  met  for  religious  worship/'  Includes 
an  interruption  made  after  the  conclusion  of 
the  services  and  the  dismissal  of  the  congre- 
gation, but  while  a  portion  of  the  people  still 
remain  in  the  house,  and  but  a  reasonable 
time  has  elapsed  for  their  dispersion,  it  not 
being  necessary  that  the  interruption  or  dis- 
turbance should  be  made  during  the  progress 
of  the  religious  services.  Kinney  v.  State,  38 
Ala.  224,  225.  See,  also,  Dawson  v.  State,  7 
Tex.  App.  59,  60. 

The  words  "assemblage  engaged  in  re- 
ligious worship,"  in  a  statute  forbidding  the 
disturbance  of  an  assemblage  engaged  in  re- 
ligions worship,  will  not  be  limited  in  mean- 
ing to  an  assemblage  which  is  actually  en- 
gaged in  worship  at  the  time  of  the  dis- 
turbance, but  includes  the  time  within  which 
the  congregation  is  coming  together  at  the 
appointed  place,  and  all  times  thereafter  un- 
til there  is  a  final  dispersion.  Lancest<^r  ▼. 
State,  53  Ala.  398,  399,  25  Am.  Rep.  625 

A  religious  congregation  is  a  religious  as- 
sembly within  the  act  relating  to  the  dis- 
turbance of  public  worship,  though  the  con- 
gregation assembled  had  been  dismissed  and 
the  church  authorities  were  engaged  in  a 
trial  of  a  member  of  the  church  for  certain 
offenses.  Holllngsworth  ▼.  Stati,  37  Tenn. 
<5  Sneed)  518,  519. 

ASSEMBIiT  OF  DEI.EGATE8. 

An  ^'assembly  of  delegates,"  within  the 
meJEinlng  of  acts  regulating  caucuses  and 
nominations  for  office,  is  an  organized  as- 
semblage of  delegates  representing  a  political 
party  or  principle  which  cast  5  per  cent,  of 
the  total  number  of  votes  cast  for  member 
of  Congress  at  the  last  general  election.  Rev. 
Codes  N.  D.  1899,  S  498. 

ASSEMBI.T  OF  ELXSOTORS. 

An  "assembly  of  electors,"  within  the 
meaning  of  an  act  relating  to  the  nomination 
of  candidates,  is  an  organized  body  of  not 
less  than  100  electors  of  the  state,  or  electoral 
division  thereof  for  which  the  nomination  is 
made.    B.  &  C.  Comp.  Or.  1901,  §  2791. 

ASSENT. 

See  "Bzpress  Assent";  "Mutual  Assent" 

"Assent"  is  defined  as  to  admit  a  thing 
is   true;    to   express   one's   agreement,   ac- 
quiesce,   concurrence;    to  yield,   agree,   ap- 
1  Wds.  &  P.— 85 


prove,  accord;  the  act  of  the  mind  in  admit- 
ting or  agreeing  to  anything;  concurrence 
with  approval;  consent  Norton  y.  Davis, 
83  Tex.  32,  86,  18  S.  W.  430  (citing  Webst 
Diet). 

"Lexicographers  define  'assent'  as  the 
act  of  the  mind  *in  agreeing  to,  or  assenting 
to  a  thing;  consent  or  agreement.* "  Haw- 
kins V.  Carroll  County  Sup'rs,  50  Miss.  735, 
759. 

"Assent,"  as  used  in  Act  May  29,  1885 
(P.  L.  29),  declaring  that  natural  gas  com- 
panies shall  not  enter  on  or  lay  down  their 
pipes  on  any  street  of  any  borough  or  city 
without  the  "assent"  of  the  council  of  such 
borough  or  city  by  ordinance  duly  approved, 
is  used  In  its  ordinary  sense  as  consenting  or 
agreeing  to  accept  some  proposition.  Appeal 
of  City  of  Pittsburg.  7  Ati.  778,  781,  115  Pa.  4. 

Where  an  act  authorized  the  construction 
of  a  railroad,  and  required  it  to  "assent"  to 
certain  provisions  of  the  law,  the  term  is  one 
purely  appropriate  to  contract  The  assent 
of  the  company  was  essential  to  give  the 
law  binding  and  obligatory  force.  An  act  of 
incorporation  is  nothing  more  than  an  offer 
until  consummated  by  acceptance,  and  in 
that  case  and  for  that  purpose  the  word  "as- 
sent" was  manifestly  used.  State  v.  Balti- 
more A  O.  R.  Co.  (Md.)  12  Gill.  &  J.  399,  433, 
38  Am.  Dec.  319. 

"Assent"  means  to  approve,  ratify,  and 
confirm.  It  is  the  very  language  of  contract 
Chesapeake  &  O.  Canal  Co.  v.  Baltimore  &  O. 
R.  Co.  (Md.)  4  QUI.  ft  J.  1, 180. 

A  person  does  not  "assent"  to  the  offer 
of  another  party  so  as  to  constitute  a  con- 
tract unless  the  assent  comprehends  the 
whole  of  the  proposition.  It  must  be  exactly 
equal  to  it  in  extent  and  terms,  and  must  not 
qualify  it  by  any  new  matter.  A  proposal  to 
accept,  or  an  acceptance  of  an  offer  on  terms 
varying  from  those  proposed,  Is  not  an  "as- 
sent" but  a  rejection  of  the  offer.  Baker  v. 
Johnson  County,  37  Iowa,  186,  189. 

To  constitute  an  "assent"  the  proposi- 
tion of  one  party  must  be  met  by  an  accept- 
ance of  the  other,  which  corresponds  with  it 
which  cannot  be  the  case  when  the  proposi- 
tion is  misunderstood  by  the  party  to  whom 
it  is  made.  Hartford  &  N.  H.  R.  Co.  v. 
Jackson,  24  Conn.  514,  517,  63  Am.  Dec.  177. 

"Assent,"  as  used  in  a  special  issue  sub- 
mitted to  a  jury  requiring  them  to  find 
whether  plaintiff  assented  to  the  sale  of  a 
steamer  to  a  corporation  at  or  before  the 
sale  and  the  filing  of  a  lien,  while  not  syn- 
onymous with  the  word  "consent"  as  used  in 
a  requested  finding,  had  practically  the  same 
meaning,  and  could  not  have  been  under- 
stood in  that  connection  by  the  jury  as  mean- 
ing anything  different  than  "consent."  Kor- 
negay  v.  Styron,  11  8.  B.  153,  154^  105  N.  C. 
li. 
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To  "assent"  is  to  give  'one's  approval  to 
a  thing;  to  agree  thereto,  to  concur  therein,  to 
confirm  the  idea  that  the  party  does  not  wish 
to  retract;  and  the  words,  used  in  a  certifi- 
cate of  acknowledgment  of  a  married  woman, 
that  she  '"assents"  thereto,  are  equivalent  to 
the  statutory  words  that  she  "wishes  not  to 
retract  the  same/'  Norton  v.  Davis,  83  Tex. 
32,  36,  18  S.  W.  430. 

Assent  is  evidenced  hy  a  proposition  em- 
anating from  one  side,  and  an  acceptance  of 
it  on  the  other,  the  proposition  and  accept- 
ance together  constituting  what  is  sometimes 
called  a  "meeting  of  minds."  Fuller  v. 
Kemp,  16  N.  T.  Supp.  158.  160. 

According  to  Crabb*s  English  Synonyms, 
there  may  be  a  recognized  and  real  differ- 
ence between  the  words  "assent,"  "consent," 
"permit,"  and  "allow."  He  says:  "As  the 
act  of  an  equal,  we  'consent'  to  that  in  which 
we  have  a  common  interest  with  others;  we 
•permit'  or  'allow'  what  is  for  the  accommo- 
dation of  others;  we  'allow'  by  abstaining  to 
oppose;  we  'permit'  by  direct  expression  of 
our  wills."  Contracts  are  formed  by  the  con- 
sent of  the  parties  who  are  interested.  "As- 
sent" may  be  given  to  anything,  whether 
positively  proposed  by  another  or  not;  but 
"consent"  supposes  that  what  is  consented  to 
is  proposed  by  some  other  person.  Cowen 
V.  Paddock,  17  N.  T.  Supp.  387,  388,  62  Hun, 
622. 

A  man  cannot  be  said  to  assent  to  a  con- 
tract unless  he  is  endowed  with  such  degree 
of  reason  and  judgment  as  will  enable  him 
to  comprehend  the  subject  of  negotiation. 
Jacks  V.  Estee,  73  Pac.  247,  249,  139  Cal.  507. 

Assent  is  evidenced  by  a  proposition  em- 
anating from  one  side,  and  acceptance  on  the 
other,  the  proposition  and  acceptance  togeth- 
er constituting  what  is  sometimes  called  a 
"meeting  of  the  minds."  Assent  may  some- 
times be  inferred  from  conduct,  but  in  the 
Interpretation  of  the  person's  contractual  in- 
tentions we  comprehend  conduct  to  include 
the  aggregation  of  the  acts  of  a  person  re- 
specting the  subject-matter  of  the  alleged 
contract  It  would  be  manifestly  unfair  to 
single  out  one  of  a  series  of  acts  which, 
standing  alone,  would  be  indicative  of  inten- 
tion to  assent  and  to  exclude  from  considera- 
tion all  other  acts  which  unequivocally  point 
to  refusal,  and  unmistakably  qualify  the  for- 
mer. Boiler  V.  Kemp,  16  N.  T.  Supp.  158, 
160. 

AlEnnatiTe  aot  ia&plied* 

The  word  "assent,"  as  used  in  Const 
1865,  art  11,  i  14,  relating  to  the  assent  of 
the  qualified  voters  before  a  mimicipal  sub- 
scription can  be  made  to  the  stock  of  the 
corporation,  means  an  affirmative,  positive 
act  and  mere  inaction  of  voters  by  failing  to 
vote  does  not  express  their  assent  within  the 
meaning  of  the  section.  State  ex  rel.  Wood- 
son V.  Brassfield,  67  Mo.  331,  339. 


Carried  out  not  sTnonymoiuiu 

To  "assent"  to  a  thing  is  not  synonymous 
with  "to  perform"  it  Assent  to  a  proposi- 
tion creates,  but  does  not  carry  out,  a  con- 
tract Without  assent  there  is  no  contract 
To  assent  is  not  performance.  Until  assent 
there  is  no  contract  to  perform.  Hence  "as- 
sent" is  not  synonymous  with  "carried  out," 
as  used  In  an  agreement  which  was  to  be 
"carried  out"  within  a  certain  time.  Cartmel 
V.  Newton,  79  Ind.  1,  5. 

Consent  distinKvlshed* 

Consent  distinguished,  see  "Consent** 

Knowledge  implied. 

"Assent"  implies  knowledge  of  some  kind 
in  the  party  assenting  to  that  to  which  he  as- 
sents. He  cannot  well  be  said  to  assent  to 
or  dissent  from  something  of  which  he  is 
supposed  to  be  in  ignorance,  so  that  where 
a  creditor  has  no  knowledge  of  the  assign- 
ment for  the  benefit  of  creditors,  his  act  in 
attempting  to  secure  his  own  claim  cannot 
be  held  to  show  assent  or  dissent  to  the  as- 
signment so  as  to  entitle  him  to  or  preclude 
him  from  sharing  in  the  assignment.  Na- 
tional Bank  of  Commerce  ▼•'  Graham  (Colo.) 
66  Pac.  684.  686. 

Assent  is  the  act  of  the  mind,  that  in- 
telligent power  in  man  by  which  be  con- 
ceives, reasons,  and  judges,  and  of  which  it 
is  a  primary,  invariable,  and  most  familiar 
law  that  it  cannot  act  with  reference  to  ex- 
ternal objects  until,  through  the  medium  of 
its  senses,  it  is  impressed  with  or  knows  their 
existence.  Hence,  without  such  impressioD 
or  knowledge,  there  can  be  no  assent  Welch 
V.  Sackett  12  Wis.  243,  267. 

Assent  is  primarily  an  act  of  the  under- 
standing. It  presupposes  that  the  person  to 
be  afl^ected  has  knowledge  of  his  right  as 
such  is  its  use  in  the  rule  that  waiver  hn- 
plies  assent.  Hanscom  v.  Home  Ins.  Co.,  38 
Atl.  324,  326,  90  Me.  333. 

Assent  implies  permission,  so  that  wbere 
a  sheriff  did  not  know  that  a  prisoner  had 
been  absent  from  the  jail  until  informed  of 
it  after  his  death,  he  will  not  be  held  to  bare 
assented  to  an  escape.  Cortis  v.  Dailey,  47 
N.  y.  Supp.  454,  456,  21  App.  Dlv.  !• 

Implied  front  knowledce* 

The  assent  in  writing  of  the  husband  to 
a  mortgage  by  his  wife,  as  required  in  Gen. 
St  c.  108,  I  3,  is  given  by  the  husband  sign- 
ing the  mortgage  note  as  guarantor,  on  the 
face  of  which  was  a  memorandum  that  it 
was  secured  by  mortgage  on  the  land,  for  by 
signing  the  note  described  as  secured  by  the 
mortgage  delivered  with  it  he  recognized  the 
existence  of  the  mortgage.  Cormerais  v. 
Wesselhoeft  114  Mass.  550,  552. 

In  Gen.  St  1878,  c.  34,  $  142,  providing 
that  if  any  corporation  organized  under  the 
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authority  of  tbe  act  shall  violate  any  of  its 
proYlsiona  and  thereby  become  insolvent,  the 
directors  ordering  or  "assenting"  to  such  vio- 
lation shall  be  jointly  and  severally  liable  for 
all  such  debts  contracted  after  such  viola- 
tion, ''assenting"  should  be  construed  to  mean 
"failure  to  object  to"  transactions  in  viola- 
tion of  the  statute.  For  executing  accommo- 
dation papers  and  making  loans,  whereby 
tbe  corporation  became  insolvent,  and  in 
which  they  acquiesced,  something  more  than 
mere  negligence  would  be  necessary  to 
amount  to  assent;  that  is,  something  amount- 
ing to  willful,  or  at  least  intentional,  viola- 
tion of  the  legal  duty,  either  ordering  the  act 
done,  participating  in  doing  It,  or  assenting 
to  its  being  done,  with  knowledge  that  it 
was  being  or  about  to  be  done.  Such  assent 
need  not  be  expressed.  If  a  director  knew 
that  a  violation  of  law  was  being  or  was 
about  to  be  executed,  and  did  not  object  when 
he  had  the  liberty  of  doing  so,  this  would 
amount  to  assent.  Patterson  v.  Minnesota 
Mfg.  Co.,  42  N.  W.  920,  927,  41  Minn.  84,  4  L. 
R.  A.  745,  16  Am.  St  Rep.  671. 

As  permit. 

See  "Permission — ^Permit" 

Am  vote  for* 

In  the  Constitution  of  1821,  requiring  the 
assent  of  two-thirds  of  the  members  elected 
to  each  branch  of  the  Legislature  to  the 
passage  of  any  bill  creating,  continuing,  or 
altering  any  body  politic  or  corporate,  "as- 
sent" means  that  two-thirds  of  the  members 
of  each  house  shall  agree  to  such  measure  by 
voting  therefor.  Hawkins  v.  Carroll  Coun- 
ty Sup'rs,  50  Miss.  735,  760. 

Under  a  constitutional  provision  that  a 
county,  city,  or  town  may  not  become  a  stock- 
holder or  lend  its  credit  unless  two-thirds  of 
the  qualified  voters  shall  assent  thereto,  it  is 
held  that  the  word  "assent"  should  be  con- 
strued in  its  ordinary  sense  as  meaning 
"agreeing"  or  "consenting  to,"  and  that  this 
assent  can  be  manifested  in  the  election  only 
by  an  affirmative  action — by  actually  voting. 
Hawkins  v.  Carroll  County  Sup*rs,  50  Miss. 
735,  755. 

Const  art  11,  §  14,  provides  that  the 
General  Assembly  shall  not  authorize  any 
county,  dty,  or  town  to  become  a  stockholder 
in  or  to  loan  its  credit  to  any  company,  as^ 
sedation,  or  corporation  unless  two-thirds  of 
the  qualified  voters  of  such  county,  city,  or 
town,  at  a  regular  or  special  election  held 
therein,  shall  "assent"  thereto.  Held,  that 
"assent"  should  be  construed  to  mean  an  af- 
firmative, positive  act  by  the  voters,  and  not 
that  if  no  one  says  "nay"  all  shall  be  taken 
as  saying  "yea";  that  is,  voters  who  do  not 
vote  at  an  election  cannot  be  held  to  express 
an  assent  to  the  proposition  voted  on  at  such 
election.  As  defined  by  Webster,  to  "assent" 
is  "to  admit,  yield,  or  concede,  or  to  express 


an  agreement  of  the  mind  to  what  is  alleged 
or  proposed."  One  staying  away  from  the 
polls  does  not  express  an  agreement  of  his 
mind  to  a  proper  vote  upon,  or  simply  mani- 
fest thereby  an  indifference  on,  the  subject 
State  ex  rel.  Woodson  v.  Brassfield,  67  Mo. 
331,335. 

ASSESS. 

"The  primary  meaning  of  the  term  'as- 
sess* is  to  apportion  the  amount  of  a  tax 
to  be  paid  or  contributed,  and  from  this 
meaning  has  arisen  a  secondary  or  derivative 
use  of  the  word,  signifying  the  valuation  of 
property  for  tbe  purpose  of  forming  the  basis 
upon  which  the  tax  is  to  be  computed.  The 
term  is  also  used  at  times  to  include  all 
the  steps  involved  in  imposing  a  tax  upon 
property.  In  the  Century  Dictionary,  and 
also  in  the  Imperial  Dictionary,  its  primary 
meaning  is  given  to  be:  To  set,  fix,  or  charge 
a  certain  sum  by  way  of  tax,  as  to  assess 
each  individual  in  due  proportion.  Skeat 
in  his  Etymological  Dictionary  defines  the 
word:  To  fix  a  rate  of  tax.  He  also  says: 
'Assess  and  assessment  are  coined  words 
due  to  the  use  of  the  law  Latin  assessor,  one 
whose  duty  it  was  to  assess,  1.  e.  to  adjust 
and  fix  the  amount  of  the  public  tax.*  In 
Murray's  Historical  Dictionary  of  the  English 
Language  the  word  is  defined:  To  settle, 
determine,  or  fix  the  amount  of  (taxation, 
fines,  etc.),  to  be  paid  by  a  person  or  commu- 
nity, or  by  each  member  of  a  community.  In 
Abbott* 8  Law  Dictionary  the  term  is  defined: 
To  determine  by  rules  of  law  a  sum  of  mon- 
ey to  be  paid;  to  rate  the  proportional  con- 
tribution due  from  another  person  to  a  fund; 
to  fix  the  amount  payable  by  a  person,  or 
each  of  several  persons,  in  satisfaction  of 
an  established  demand.  In  Anderson's  Law 
Dictionary  it  Is  defined:  To  rate  or  fix  the 
proportion  which  each  person  is  to  pay  of  a 
tax;  to  tax;  to  adjust  the  shares  of  a  con- 
tribution by  several  persons  towards  a  com- 
mon object,  according  to  the  benefit  received; 
to  fix  the  value  or  the  amount  of  a  thing; 
to  determine  by  rules  of  law  a  sum  to  be 
paid;  to  rate  the  proportional  contribution 
due  to  a  fund.**  Allen  v.  McKay,  52  Pac.  828, 
831,  120  Cal.  332. 

The  word  "assess"  is  used  as  meaning 
to  Impose  a  tax.  People  v.  Priest,  168  N. 
Y.  432,  435,  62  N.  E.  567,  568. 

To  "assess"  a  tax  Is  to  declare  a  tax  to  be 
payable.  Valle  v.  Fargo,  1  Mo.  App.  344,  347 
(citing  Bouv.  Law  Diet). 

The  word  ''assess,**  in  a  tax  law  requiring 
the  supervisor  to  assess,  means  to  set,  fix, 
or  charge  a  certain  sum  to  each  taxpayer. 
Seymour  v.  Peters,  67  Mich.  415,  418,  35  N. 
W.  62,  65. 

An  alternative  writ  of  mandamus  seek- 
ing to  compel  the  collection  of  a  special  mu- 
nidpal  tax  to  pay  a  Judgment  is  not  objec- 
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tlonable  for  the  use  of  the  words  "to  as- 
sess, levj  and  cause  to  be  collected  a  spe- 
cial tax/*  etc.,  though  the  municipal  officers 
have  nothing  to  do  with  the  valuation  of 
the  property  for  taxing  purposes  and  with 
the  collection  of  taxes.  The  words  "assess*' 
and  *'leyy**  mean  rather  to  lay  a  tax  on  the 
taxable  property,  as  the  same  is  already  val- 
ued for  ordinary  taxing  purposes,  no  matter 
whether  such  taxation  tableau  was  made  up 
by  the  state  or  city  authority.  United 
States  V.  Port  of  Mobile  (U.  S.)  12  Fed,  768, 
770. 

"Assessed,"  as  used  in  Gen.  St  1878,  c. 
11,  §  121,  requiring  notice  to  be  given  to  the 
person  in  whose  name  lands  are  "assessed*' 
for  taxes  in  order  to  perfect  a  tax  title, 
means  the  return  of  the  assessment  book  by 
the  assessor  to  the  county  auditor,  properly 
filled  out,  showing  lands  assessed  to  the  pur* 
ported  owner.  The  word  "assessed"  has  sev- 
eral meanings,  and  there  is  a  great  difference 
between  assessing  the  land  and  assessing  the 
taxes.  The  lands  are  assessed  at  the  time 
mentioned,  while  the  taxes  may  not  be  asr 
sessed  until  the  different  equalization  boards 
have  acted  on  the  property  lists  and  values, 
and  the  taxes  are  actually  apportioned  and 
levied.  Eide  v.  Clarke,  58  N.  W.  484,  485, 
57  Minn.  397. 

As  aMessinent, 

The  terms  "assessment"  and  "assess"  are 
not  always  used  in  the  same  sense.  The  ac- 
curate meaning  of  the  word  "assessment," 
doubtless  is  the  determination  of  the  lia- 
bility of  property  to  taxation,  and  its  valua- 
tion for  that  purpose.  But  the  term  "as- 
sess" is  also  used  as  meaning  to  impose  a 
tax.  People  v.  Priest,  62  N.  H.  567,  568. 
169  N.  Y.  432. 

"Assessed,"  as  used  in  Rev.  St  §  5219 
[U.  S.  Comp.  St  1901,  p.  3502J,  providing 
that  nothing  in  the  national  banking  act  shall 
prevent  all  the  shares  in  any  association 
from  being  included  in  the  valuation  of  per- 
sonal property  of  the  owner  or  holder  of 
such  shares  in  assessing  taxes  imposed  by  au- 
thority of  the  state  within  which  such  asso- 
ciation is  located,  subject  to  the  restric- 
tion that  the  taxation  shall  not  be  at  a  great- 
er rate  than  is  "assessed"  on  other  moneyed 
capital  in  the  hands  of  individual  citizens,  re- 
fers to  the  entire  process  of  assessment, 
which  in  the  case  of  national  bank  shares  in- 
cludes both  their  valuation  and  the  rate  of 
percentage  on  such  valuation.  Boyer  v.  Bey- 
er, 5  Sup.  Gt  706»  709, 113  U.  S.  689,  28  U  Ed. 
1089. 

As   flz  valve* 

"Assess,"  as  used  in  P.  L.  193,  imposing  a 
tax  on  debts  owing  to  corporations,  and  re- 
quiring such  tax  to  be  "assessed**  on  the 
value  of  the  debts,  means  to  determine  the 
amount  of  the  corporation  loans  iiable  to  tax- 


ation at  their  nominal  value.  Lehigh  Val.  R. 
Co.  V.  Commonwealth,  18  Atl.  410,  411,  129 
Pa.  429. 

"To  assess  property  is  simply  to  place  a 
value  upon  it  To  assess  taxes  is  to  fix  or 
settle  the  amount  to  be  levied  or  raised  upon 
the  property."  Bridewell  v.  Morton,  46  ArL 
73,  78;   Moss  v.  Hindes,  28  Vt  279,  281. 

As  used  in  a  verdict  reciting  that  the 
jury  does  assess  the  damage  at  so  much,  "as- 
sess** means  "to  fix  the  amount  of  the  dam- 
ages or  the  value  of  the  thing  to  be  asc^ 
tained."  Roddy  v.  McGetrlck,  49  Ala.  158, 
162. 

The  word  "assessed,"  as  used  In  the  con- 
stitutional provision  that  no  bonded  debt  Ib- 
curred  by  any  company  or  municipality  sb^ill 
exceed  8  per  cent  of  the  taxable  property 
therein,  has  and  had  at  the  time  of  the 
adoption  of  the  Constitution  a  well-defined 
meaning  when  applied  to  taxable  property, 
and  the  framers  of  that  provision  must  be 
assumed  to  have  used  it  in  the  same  sense  in 
which  it  was  used  in  the  various  acts  of  the 
Legislature  relating  to  the  subject  of  taxa- 
tion. It  must  be  regarded  as  meaning  the 
value  placed  upon  property  for  the  purpose  of 
taxation  by  ofilcials  appointed  for  that  pur- 
pose. The  reference  is  to  the  past  snd  not 
to  the  future;  to  an  assessment  already  made 
and  completed  and  entered  upon  the  records. 
The  word  "assessed**  in  the  constitutional 
provision,  being  in  the  same  tense,  implies 
the  same  meaning.  State  v.  Comwell,  18  S. 
B.  184,  186,  40  S.  0.  26;  State  Y.  Tolly,  16  & 
E.  195,  196,  87  S.  O.  551. 

As  levy. 

In  Const  §  181,  providing  that  "the  Gen- 
eral Assembly  may  by  general  laws  confer 
upon  the  authorities  of  any  county,  etc.,  re- 
spectively, the  power  to  assess  and  collect 
taxes,**  the  word  "assess**  means  to  levy  a 
tax,  and  doee  not  mean  the  valuation  of  prop- 
erty for  taxation.  South  Covington  &  C.  St 
Ry.  Co.  V.  Town  of  Bellevue,  49  S.  W.  23,  23, 
105  Ky.  283,  57  L.  R.  A.  50. 

"Assessing  and  collecting,"  as  used  in  a 
city  ordinance  providing  for  the  assessing 
and  collecting  of  taxes,  is  used  In  a  general 
sense,  so  as  to  include  the  operation,  called 
"levying**  the  tax.  City  of  San  Luis  Obispo 
V.  Pettit  25  Pac.  694,  695.  87  OaL  499. 

"Assessed**  is  not  synonymous  with  "lev* 
led."  as  used  In  a  lease  providing  that  the 
lessee  should  pay  all  taxes  levied  during  the 
term  of  the  lease.  "To  assess  a  tax  \b  to 
declare  a  tax  to  be  payable:  to  levy  it  is  to 
raise  or  collect  it  There  is  a  wide  difre^ 
ence  between  taxes  assessed  and  taxes  levied, 
and  no  tax  can  be  levied  until  the  assessor*! 
return  is  made  and  acted  upon  by  the  coun- 
ty court  and  the  book  placed  in  the  bands 
of  the  collector.*'  Bouvier  says:  "Assessment 
is  the  making  out  of  a  list  of  property,  and 
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flzliig  its  valuation  or  appraisement  It  is 
also  applied  to  making  out  a  list  of  persons, 
embracing  tbeir  occupations,  chiefly  with  the 
view  of  taxing  such  persons  and  their  prop- 
erty." Jacob*8  Law  Dictionary,  imder  the 
title  "leyy/*  says,  '*The  term  is  used  in  the 
law  for  to  collect,  or  to  exact,  as  to  levy  mon- 
ey," etc  Valle  v.  Fargo,  1  Mo.  App.  344, 
347. 

The  charter  of  a  railroad  required  that 
It  should  pay  a  state  tax,  but  *'that  no  other 
tax  or  impost  should  be  levied  or  assessed 
on  the  company.'*  Held,  that  the  word  "as- 
sessed." as  there  used,  meant  levied  or  im- 
posed, and  that  the  word  could  not  have  the 
force  of  describing  special  levies  for  public 
improvement,  but  merely  described  the  act 
of  levying  the  tax  or  impost  and  therefore 
the  company  was  not  exempted  from  assess- 
ments for  local  Improvements  by  such  provi- 
sion. New  Jersey  Midland  R.  Co.  v.  Jersey 
City,  42  N.  J.  Law  (13  Vroom)  97,  00. 

Am  not  appUeable  to  Uoense  t*zes. 

"Assess"  is  defined  as  the  setting,  fixing, 
or  charging  a  certain  sum  upon,  by  way  of 
tax;  as  to  assess  each  individual  in  due  pro- 
portion (Cent.  Diet);  to  adjust  or  aflQx  the 
proportion  of  a  tax  which  a  person,  of  sev- 
eral liable  to  it  has  to  pay;  to  distribute 
taxation  in  a  proportion  founded  on  the 
proportion  of  burden  and  profit;  to  place  a 
valuation  upon  property  for  the  purpose  of 
apportioning  a  tax.  Thus  the  use  of  the 
woi-d  "assess"  in  a  constitution  providing  that 
th«:  Legislative  Assembly  shall  not  levy  taxes 
upon  the  inhabitants  or  property  in  any  coun- 
ty, etc.,  for  county,  town,  or  municipal  pur- 
poses, but  may  vest  by  law  in  the  corporate 
authorities  power  to  assess  and  collect  taxes 
for  such  purposes,  indicates  that  such  provi- 
sion relates  only  to  taxation  proper,  and  not 
to  license  taxes.  State  v.  Camp  Sing,  44 
Pac.  516,  519,  18  Mont  128,  32  L.  B.  A.  635, 
56  Am.  St  Rep.  561. 

ASSESSABLE. 

See  ''Nonassessable.** 

In  a  petition  for  the  revenue  of  an  as- 
gesament  for  taxation  of  property,  contain- 
ing a  statement  that  the  '^assessable"  valu- 
ation of  the  property  was  fixed  by  the  com- 
missioners, the  use  of  the  word  "assessable" 
is  not  equivalent  to  the  allegation  that  the 
real  value  of  the  property  is  such  sum.  In 
re  Bronx  Gas  &  Electric  Co.,  58  N.  Y.  Supp. 
875,  877,  27  Misc.  Rep.  871. 

ASSESSED  AGAINST  HIM. 

The  words  "assessed  against  him,*'  as 
used  in  an  act  relating  to  poll  taxes,  requiring 
every  person  to  show,  as  a  condition  pre- 
cedent to  his  right  to  vote,  that  he  has  paid 
the  poll  tax  assessed  against  him  for  the 
year  next  preceding  the  election  at  which 


he  wishes  to  vote,  mean  the  poll  tax  due  by 
the  voter  for  the  year  next  preceding  the 
election  in  which  the  vote  is  to  be  cast  and 
to  which  he  is  made  subject  under  the  reve- 
nue laws  of  the  state,  whether  the  name  of 
the  voter  appears  on  the  books  of  his  county 
trustee  or  not  Shannon's  Code  Tenn.  1896, 
§1225. 

ASSESSBCEITT. 
As  ealls  on  oorporate  stoek. 

"Assessment"  as  used  in  Const  art  6,  § 
5,  declaring  that  the  superior  court  shall 
have  original  Jurisdiction  in  all  cases  at  law 
which  involved  the  legality  of  any  tax,  im- 
post "assessment**  toll,  or  municipal  fine, 
does  not  include  installments  or  calls  which 
are  made  by  private  corporations  on  tbeir 
stockholders  in  accordance  with  an  agree- 
ment on  their  part  to  pay  into  the  corporate 
treasury  the  amounts  subscribed  by  them  to 
the  capital  stock,  though  such  installments 
are  sometimes  called  assessments,  but  the 
term  as  used  in  the  Constitution  has  reference 
to  such  as  are  authorized  by  those  provisions 
of  the  Constitution  which  relate  to  revenue 
and  taxation,  and  to  such  as  may  be  made  on 
the  authority  of  a  municipal  or  other  public 
corporation  for  the  purpose  of  meeting  the 
costs  and  expenses  of  some  public  improve- 
ment and  the  subjects  named  in  the  provi- 
sion, namely,  tax,  impost  toll,  and  municipal 
fine,  imply  a  charge  imposed  by  public  au- 
thority for  some  public  purposes,  and,  under 
the  rules  by  which  the  maxim  noscltur  a 
socils  is  applied,  it  is  clear  that  the  assess- 
ment referred  to  is  of  a  kindred  nature. 
Arroyo  Ditch  &  Water  Co.  v.  Superior  Court 
of  Los  Angeles  County,  28  Pac.  54,  55,  92 
Cal.  47,  27  Am.  St  Rep.  91. 

"Assessments,"  as  understood  in  con- 
tracts relating  to  the  payment  of  subscrip- 
tions to  corporations,  means  a  rating  or  fixing 
by  the  board  of  directors  which  every  sub- 
scriber is  to  pay  of  his  subscription,  when 
notified  of  it  and  when  called  on.  Spangler 
V.  Indiana  &  L  C.  Ry.  Co.,  21  111.  (11  Peck) 
276,  278. 

"Assessments,"  as  used  in  the  corpora- 
tion statutes  of  Washington  territory  in  ref- 
erence to  payments  on  corporation  stock,  is 
synonymous  with  the  term  "calls"  on  unpaid 
subscriptions  as  used  in  such  statutes.  Stew- 
art V.  Walla  Walla  Printing  &  Publishing  Co., 
20  Pac.  605,  606,  1  Wash.  521. 

As  oJiarses  or  premiiuns  in  Insnranoe. 

"Assessment,"  as  used  in  reference  to 
payi^euts  due  a  beneficial  association,  means 
the  payments  to  be  made  to  the  supreme  con- 
clave of  the  association,  and  not  payments  to 
the  subordinate  conclave,  which  latter  pay- 
ments are  designated  "dues."  Warwick  v. 
Supreme  Conclave  Knights  of  Damon.  32  S. 
B.  951,  955,  107  Ga.  115. 
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In  construing  the  charter  of  a  mutual  fire 
insurance  company  which  declared  that  no 
Insurance  should  be  considered  as  binding  un- 
til the  payment  of  a  premium,  and  that  in 
default  of  a  payment  of  "assessments"  the 
insiurance  should  be  suspended,  and  that  the 
insured  should  hare  no  claim  for  losses  until 
his  assessment  was  paid,  the  court  said: 
"That  'assessments'  and  'premium*  are  inter- 
changeable words,  and  mean  the  same  thing. 
They  are  the  consideration  for  the  contract 
In  stock  companies  an  annual  premium  is  re- 
quired. In  mutual  companies  the  premiums 
consist  of  the  assessments  made  from  time 
to  time  to  pay  losses  and  expenses."  Hill  v. 
Farmers'  Mut  Fire  Ins.  Ck>.,  88  N.  W.  392, 
894,  129  Mich.  141. 

Costs  of  suit. 

Comp.  Laws,  §  914,  providing  that  the 
Supreme  Court  shall  have  appellate  jurisdic- 
tion in  all  cases  in  equity,  and  also  in  all 
cases  at  law  in  which  the  title  or  right  of 
possession  to  or  possession  of  real  estate  or 
mining  claims,  or  the  legality  of  any  "assess- 
ment tax,  impost,  toll  or  municipal  fine"  is 
involved  cannot  be  construed  to  mean  the  cost 
of  the  proceedings  had  in  Justices'  courts  for 
the  purpose  of  obtaining  information  respect- 
ing the  amount  and  description  of  a  debt  al- 
lejsed  to  be  due  from  a  garnishee  defendant  to 
the  principal  defendant,  for  a  fine  is  a  sum  of 
money  paid,  or  required  to  be  paid,  by  way 
of  penalty.  It  is  a  pecuniary  punishment 
for  doing  something  prohibited,  or  failing  to  do 
something  commanded  to  be  done,  by  law.  In 
all  legal  proceedings  there  must  be  costs,  and 
one  party  or  both  must  pay  them.  The  gen- 
eral requirement  is  that  they  shall  fall  upon 
the  party  in  the  wrong  or  in  default,  the 
party  to  pay  the  costs  not  as  a  punishment, 
but  because  of  the  party's  fault  They  are 
in  no  just  sense  a  fine,  tax,  impost  or  assess- 
ment so  as  to  give  the  Supreme  C6urt  ap- 
pellate jurisdiction.  Weame  v.  Haynes,  13 
Nev.  103,  104. 

Dues  of  benerolent  assoelatioii  distiii- 
gnisliecL 

See  "Dues." 

As  man  inoldental  or  temporary  expense. 

Where  a  trustee  was  directed  to  collect 
rents,  and,  after  paying  therefrom  all  taxes, 
"assessments,"  and  expenses  of  every  nature 
in  respect  to  the  trust  to  pay  over  the  re- 
mainder to  testator's  sister  for  life,  and  to 
distribute  the  trust  estate  among  nieces  at 
her  death,  such  direction  as  to  the  payment 
of  assessments  related  only  to  Incidental 
and  temporary  expenses  of  the  estate,  and 
hence  a  life  tenant  was  not  required  to  bear 
the  entire  expense  of  a  street  extension  as- 
sessment levied  on  improved  trust  property, 
but  only  such  proportion  as  the  value  of  the 
life  estate  bore  to  the  value  of  the  property. 
In  this  connection  the  court  remarks  that 
though    the    word    "assessment"    to    broad 


enough  to  include  such  assessments  as  those 
in  question,  we  are  nevertheless  of  the  opin- 
ion that,  as  used  in  the  provision  of  the  will, 
it  referred,  not  to  assessments  of  a  perma- 
nent character,  such  as  result  from  the  lay- 
ing out  of  a  street  or  the  construction  of  sew- 
ers, but  that 'it  was  merely  an  additional 
word  employed  by  the  testator  to  emphasize 
his  intention  to  include  all  expenses  which 
may  be  termed  the  "current  expenses"  of 
the  trust  estate.  The  word  "assessmenr 
being  equivocal,  its  construction  is  to  be  de- 
termined by  the  context  The  words  with 
which  it  is  associated  are  "taxes,"  "rates," 
"expenses  for  insurance  and  repairs,"  and 
"other  expenses  and  outgoings,"  all  of  which 
are  words  relating  to  the  usual  expenses  and 
outlays  incident  to  the  care  and  manage- 
ment of  an  estate,  and  which  are  of  a  tem- 
porary character.  Rhode  Island  Hospital 
Trust  Co.  ▼.  Armlngton,  46  Aa  403,  404,  21 
R.  I.  33. 

ASSESSMENT  (In  Tftxatloii). 

See  "Entire  Assessment";  "Frontage  As- 
sessment"; "Last  Assessment";  "Lo- 
cal Assessments";  "Special  Assess- 
ment"; "Swamp  Land  Assessment" 

"Assessments,"  as  the  term  is  used  in 
the  law  relative  to  taxation,  means  the  ad- 
justment of  the  shares  of  the  contribution 
by  several  toward  a  common  beneficial  object 
according  to  the  benefit  received.  Adams. 
Meldrum  &  Anderson  Co.  v.  City  of  Shelby- 
ville.  57  N.  B.  114,  122,  154  Ind.  467,  87  An 
St  Rep.  240;  Palmer  v.  Stumph,  29  Ind.  329. 
333,  335. 

The  term  "assessments,"  as  used  in  Chi- 
cago City  Charter  1851,  c  5,  §  2,  conferring 
on  the  city  power  to  levy  and  collect  taxes 
on  real  and  personal  estates  when  required, 
among  other  purposes,  for  the  erection  of  a 
city  hall  or  bridewell,  provided  the  estimated 
cost  may  be  apportioned  and  collected  by  a 
series  of  annual  assessments,  was  not  there 
used  to  signify  the  taxes,  but  rather  the 
proceedings  for  raising  them.  Stephani  t. 
Catholic  Bishop  of  Chicago,  2  111.  App.  & 
Bradw.)  249,  252. 

An  assessment  of  taxes  "is  the  act  of 
fixing  and  determining  the  proportion  of  tax 
chargeable  to  the  distinct  items  of  prop- 
erty." Webb  V.  Bidwell,  15  Minn.  479,  483 
(Gil.  394,  397). 

As  used  in  Const  art  7,  §  15,  providing 
that  the  annual  "assessments"  made  on  land 
should  be  a  special  lien  thereon,  the  word 
"assessments"  means  the  sum  which  has 
been  ascertained  as  the  apportioned  part  of 
the  tax  to  be  charged  against  the  particular 
piece  of  property,  embracing  more  than  sim- 
ply the  amount  It  includes  the  procedure 
on  the  part  of  the  ofllcials  by  which  the  prop- 
erty is  listed,  valued,  and,  finally,  the  pro 
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rata  declared*    State  t.  Fanner,  59  S.  W. 
541,  542,  94  Tex.  232. 

''Asseflsment,"  as  used  in  Ck)n8t  art  8» 
S  4,  declaring  that  the  Legislature  shall  pro- 
Tide  for  the  organization  of  cities  and  in- 
corporated YiUages  by  general  laws,  and 
restrict  their  power  of  taxation,  assessment 
etc.,  being  "in  juxtaposition  to  that  of  taxa- 
tion," has  "a  specific  meaning,  and  includes 
all  the  steps  necessary  to  be  taken  in  the 
legitimate  exercise  of  the  power."  Hurford 
V.  City  of  Omaha,  4  Neb.  336,  847. 

The  word  '^assessment,"  as  used  in  the 
statute  providing  that  every  action  to  set 
aside  a  certificate  or  tax  deed  for  any  error 
or  defect  going  to  the  validity  of  the  assess- 
ment, shall  be  brought  witliln  a  year  after  the 
tax  sale,  does  not  mean  merely  the  valuation 
of  the  property  for  taxation,  or  the  assessment 
of  benefits  as  a  basis  for  the  apportioning 
the  cost  of  the  improvements;  it  includes  the 
whole  statutory  mode  of  imposing  the  tax 
complained  of.  Levy  v.  Wilcox,  70  N.  W. 
1100,  1110,  96  Wia  127. 

The  term  "assessment,"  as  used  in  Comp. 
8t  c.  14,  art  1,  §  69,  subd.  15,  authorizing 
cities  or  villages  to  borrow  money  to  a  cer- 
tain amount  of  the  assessed  valuation  of  the 
taxable  property  according  to  the  last  pre- 
ceding assessment  therefor,  does  not  mean 
merely  the  act  of  the  local  assessor,  but  the 
complete  act  of  all  the  agencies  employed  in 
determining  the  amount  and  value  of  prop- 
erty available  for  taxation.  Chicago,  B.  & 
Q.  R.  Co.  V.  Village  of  Wilber,  88  N;  W.  660, 
662,  63  Neb.  624. 

The  word  "assessment,"  as  used  in  Const 
art  4,  §  31,  forbidding  the  enactment  of  spe- 
cial laws  for  the  assessment  or  collection  of 
taxes,  is  not  used  in  the  limited  sense  of 
valuing  property  for  the  purpose  of  appor- 
tioning taxes,  but  embraces  all  the  proceed- 
ings for  raising  money  by  the  exercise  of 
the  power  of  taxation,  from  the  inception  of 
the  proceedings  to  its  conclusion.  Chicago  & 
N.  W.  Ry.  Co.  V.  Forest  County,  70  N.  W.  77, 
79,  95  Wia  80.  See,  also.  Weeks  t.  City  of 
Milwaukee,  10  Wis.  242,  259. 

"Assessment"  as  used  in  Sp.  Acts  1872, 
incorporating  the  Orphanage  of  the  Good 
Shepherd  and  the  Church  Home  for  Females, 
and  extempting  these  institutions  from  as- 
sessnaent  and  taxation,  means  laying  a  tax, 
or  determining  the  share  of  tax  to  be  paid 
by  each  individual,  and  relates  to  special 
taxes  or  enforced  contributions  for  construc- 
tion of  streets  or  other  local  improvements  as 
well  as  to  taxes  for  the  support  of  the  gov- 
ernment for  the  act  of  assessment  must  pre- 
cede collection  in  each  case.  Kllgus  v.  Trus- 
tees of  Orphanage  of  Good  Shepherd,  22  S. 
W.  750,  751.  94  Ky.  439. 

The  action  of  a  state  board  of  equaliza- 
tion in  directing  the  county  auditor  to  add 
to  the  various  assessments  therein  such  an 


amount  as  will  have  the  effect  in  the  aggre- 
gate of  making  the  entire  assessment  roll 
of  the  county  correspond  in  value  with  the 
assessment  rolls  of  other  coimties  of  the 
state  is  not  an  assessment  Davis  v.  Pacific 
Imp.  Co.,  70  Pac.  15,  18,  137  CaL  245. 

As  relatias  to  assessor's  dvtiea 

"Assessment"  as  used  in  Const  111. 
which  limits  the  power  of  counties  to  con- 
tract indebtedness  to  5  per  cent  of  the  last 
assessment  for  state  and  county  taxes,  means 
the  assessment  made  by  the  county  assess- 
ors, and  not  that  ascertained  by  the  State 
Board  of  Equalization.  People  r.  HamiU 
(111.)  17  N.  B.  709,  801. 

As  used  in  Const  art  4,  §  20,  prohibiting 
the  Legislature  from  passing  local  or  special 
laws  upon  certain  subjects,  among  which  is 
that  for  the  assessment  and  collection  of 
taxes  for  state,  county,  and  township  pur- 
poses, the  term  "assessment"  has  reference 
to  the  duties  of  a  subordinate  officer  known 
under  our  laws  as  an  "assessor,"  whose  duty 
it  is  to  ascertain  the  value  of  taxable  prop- 
erty and  determine  the  exact  amount  which 
each  individual  is  liable  for,  and  prohibits 
merely  a  local  or  special  law  respecting  or 
regulating  the  manner  or  mode  of  assessing 
taxes;  hence  a  law,  local  or  special  in  its 
nature,  directing  the  levy  of  the  tax,  and  in 
no  way  regulating  the  manner  in  which  the 
proportion  of  each  person  is  to  be  ascertain- 
ed— that  is,  assessed — is  not  unconstitutional. 
Gibson  V.  Mason,  5  Nev.  283,  304. 

As  used  in  Comp.  St  c.  16,  f  97,  pro- 
viding that  there  shall  be  summoned  free- 
holders for  the  purpose  of  assessing  dam- 
ages for  the  right  of  way  appropriated  by 
railroads,  and  that  either  party  may  have  the 
right  to  appeal  from  such  assessment  the 
word  "assessment"  covers  all  the  official 
acts  Of  the  commissioners  or  assessors.  Gif- 
ford  V.  Republican  Valley  &  K.  R.  Co.,  20 
Neb.  538,  541,  31  N.  W.  11. 

The  assessment  of  land  under  the  Ore- 
gon laws  is  made  by  entry  in  the  appropriate 
column  in  the  assessment  roll  of  the  name 
of  the  owner  and  a  description  of  the  prop- 
erty, with  its  valuation,  which,  in  case  of 
a  lot  or  block  situated  in  any  city,  village, 
or  town,  a  plat  of  which  is  recorded,  may 
consist  of  the  number  of  such  lot  and  block, 
with  the  name  of  the  village  or  town  in 
which  the  same  is  situated.  Kelly  v.  Herrall 
(U.  S.)  20  Fed.  364,  369. 

Colleotiom  mot  inolmded. 

"Assessment"'  as  used  in  Laws  1880,  c. 
309,  I  3,  providing  that  every  action  or  pro- 
ceeding to  set  aside  any  sale  of  land  for 
the  nonpayment  of  taxes,  or  to  cancel  any 
tax  certificate,  or  to  restrain  the  issuing  of 
any  tax  certificate  or  tax  deed  for  any  error 
or  defect  going  to  the  validity  of  the  as- 
sessment and  affecting  the  groundwork  of 
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such  tax,  shall  be  commenced  within  one 
year  from  the  date  of  such  tax  sale,  means 
the  statutory  method  of  Imposing  taxes  upon 
property;  that  is,  the  assessing  and  levying 
the  tax,  and  not  its  collection  or  enforce- 
ment. Prentice  ▼.  Ashland  County,  14  N.  W. 
297,  298,  56  Wis.  345;  Urquhart  v.  Wescott, 
26  N.  W.  552,  553,  65  Wis.  135.  It  has  rela- 
tion only  to  the  statutory  method  of  impos- 
ing taxes  upon  property,  and  hence  a  want 
of  proper  notice  of  sale  for  taxes  is  not  an 
error  or  defect  going  to  the  validity  of  the 
assessment  and  affecting  the  groundwork  of 
the  tax,  within  the  meaning  of  the  statute. 
Urquhart  T.  Wescott,  26  N.  W,  552,  553»  66 
Wis.  135. 

Entirety  implied. 

"Assessments,**  as  used  in  Act  April, 
1871,  providing  that  whenever  any  assess- 
ment is  set  aside  the  township  committee 
may  appoint  new  commissioners  to  make  a 
new  assessment,  signifies  an  entirety,  so  that 
no  new  assessment  can  be  made  until  the 
entire  original  assessment  is  set  aside. 
Winkler  v.  Inhabitants  of  West  Hoboken, 
37  N.  J.  Law  (8  Vroom)  406,  407. 

Am  levy. 

Distinguished  from  levy,  see  "Levy  (of 

Taxes)." 

The  best  lexicographers  tell  us  that  the 
terms  "levy"  and  "assessment"  in  law  mean 
the  same  thing.  To  assess  a  tax  is  not  the 
exercise  of  the  taxing  power.  It  is  only  a 
ministerial  act  authorized  by  the  Legislature, 
to  whom  the  taxing  power  ordinarily  and  ex- 
pressly belongs.  Kinney  ▼.  Zimpleman,  86 
Tex.  554,  582. 

The  term  ''assessment,"  as  sometimes 
used,  denotes  the  valuation  of  the  property 
by  the  assessors  for  the  purposes  of  taxa- 
tion, and  it  is  sometimes  used  to  denote  the 
levying  of  a  tax  upon  persons  or  property, 
and  as  used  in  Const,  art.  14,  §  11,  provid- 
ing that  all  assessments  shall  be  on  prop- 
erty at  Its  cash  value,  it  refers  to  the  valua- 
tion, and  not  to  the  levy  of  a  tax.  Wil- 
liams V.  City  of  Detroit,  2  Mich.  560,  565. 

As  listimis  amd  valvation. 

An  "assessment,"  strictly  speaking,  is 
an  official  estimate  of  the  sums  which  are  to 
constitute  the  basis  of  apportionment  of  the 
taxes  between  individuals  subject  to  taxa- 
tion within  the  district  As  the  word  is 
more  commonly  used,  an  "assessment"  con- 
sists in  two  processes,  listing  the  person's 
property,  etc.,  to  be  taxed,  and  of  estimating 
the  sums  which  are  to  be  the  guide  in  an 
apportionment  of  the  tax  between  them. 
Southern  Ry.  Co.  v.  Kay,  39  S.  B.  785,  786, 
G2  S.  C.  28;  State  v.  Cheraw  &  D.  R.  Co.,  32 
S.  B.  691,  095,  54  S.  C.  5G4;  Lyman  v.  Howe. 
42  S.  W.  830,  64  Ark.  436;    City  of  Chicago 


V.  Flshbum,  69  N.  B.  791,  793,  189  lU.  367; 
People  V.  Weaver,  100  U.  S.  539,  545,  25  L, 
Bd.  705.  Such  is  Its  use  in  Const  art  1,  f 
6,  providing  that  property  must  be  taxed  in 
proportion  to  its  value,  and  article  3,  §  29. 
providing  that  taxes  upon  property  shall  be 
laid  upon  its  actual  value  as  the  same  shall 
be  ascertained  by  an  assessment  made  for 
the  purpose  of  laying  such  tax,  so  that  an 
assessment  or  valuation  is  an  essential  to 
the  tax.  State  v.  Cheraw  &  D.  R.  Co.,  32 
S.  B.  691,  695,  54  S.  C.  564.  As  used  in  the 
Constitution  of  South  Carolina,  providing 
that  all  taxes  shall  be  levied  on  the  same 
assessment  which  shall  be  made  for  state 
taxes,  it  means  "valuation."  Southern  Ry. 
Co.  V.  Kay,  39  S.  B.  785,  786.  62  S.  O.  28. 
And  is  so  used  in  Rev.  St  U.  S.  S  1924,  de- 
claring that  all  taxes  in  the  territory  shall 
be  equal  and  uniform,  and  that  assessments 
shall  be  according  to  the  value  of  the  prop- 
erty. City  of  Seattle  v.  Yealer,  1  Wash.  T. 
571,  576. 

An  "assessment"  is  a  valuation  made  by 
authorized  persons  according  to  their  discre- 
tion, as  opposed  to  a  sum  certain  or  deter- 
mined by  law.  City  of  Baltimore  v.  Propri- 
etors of  Green  Mount  Cemetery,  7  Md.  517, 
523;  State  v.  Smith,  63  N.  E.  214,  215,  158 
Ind.  543,  63  L.  R.  A.  116.  It  is  a  valuation  of 
the  property  of  those  who  are  to  pay  the 
tax,  for  the  purpose  of  fixing  the  proportion 
which  each  man  shall  pay.  State  v.  Smith, 
63  N.  B.  214.  215,  158  Ind.  543,  63  L.  R.  A 
116;  City  of  Chicago  ▼.  Fishburn,  59  N.  E. 
791,  793,  189  111.  367.  By  Const  111.  "assess- 
ment" is  a  valuation  to  be  determined  accord- 
ing to  the  discretion  of  persons  elected  or  ap- 
pointed in  such  manner  as  the  General  As- 
sembly shall  direct  City  of  Chicago  v.  Fisb- 
bum,  59  N.  K  791,  793.  189  111.  367. 

A  tax  assessment  la  merely  a  valuation 
of  the  property  taxed.  Gray  r.  Stiles,  49 
Pac.  1083,  1100,  6  Okl.  455. 

An  assessment  is  the  determination  of 
the  value  of  the  thing  taxed  and  the  amotint 
of  the  tax  required  of  each  individual,  and 
it  may  be  designated  by  officers  or  by  tbe 
law  itself.  United  States  v.  Erie  Ry.  Co.,  2 
Sup.  Ct  83,  84,  107  U.  S.  1,  27  L.  Ed.  385. 

With  reference  to  municipal  improve- 
ments, an  assessment  is  an  official  estimate 
of  the  sums  which  are  to  constitute  the  basis 
of  an  apportionment  of  a  tax  between  tbe 
Individual  subjects  of  taxation  within  the  dis- 
trict San  Antonio  St  Ry.  Co.  v.  City  of 
San  Antonio.  54  S.  W.  907,  909,  22  Tex.  Or. 
App.  341. 

The  term  "assessment,"  when  employed 
In  connection  with  general  taxation,  means 
more  than  a  mere  valuation,  and  when  an  as- 
sessment is  s];)oken  of  as  the  basis  for  lerj- 
ing  and  collecting  taxes  it  means  an  official 
listing  of  persons  and  property,  with  a  state^ 
ment  of  the  value  of  the  property  of  each  for 
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the  purpose  of  taxation.    Pomeroy  Goal  Go. 
T.  Emlen,  24  Pac.  340,  842,  44  Kan.  117. 

As  used  in  Laws  1809,  c.  712,  §§  42-45, 
as  amended  by  Laws  1900,  c.  204,  providing 
for  the  assessment  of  a  special  franchise  tax 
by  the  State  Board  of  Tax  Gommissioners, 
and  its  review  by  certiorari,  the  term  "as- 
sessment" should  be  construed  In  its  accurate 
sense  as  referring  to  the  Judicial  or  quasi 
Judicial  determination  by  which  the  liability 
of  the  property  to  taxation  and  its  valuation 
are  established.  It  Is  not  used  In  the  sense 
of  '^assess,*'  which  also  means  to  impose  a 
tax.  People  v.  Priest,  62  N.  E  667,  568,  169 
N.  Y.  482. 

Under  the  statute  giving  the  board  of 
equalization  power  to  examine  the  various 
county  assessments  and  equalize  the  same, 
it  was  contended  that  the  term  "assess- 
ments" was  synonymous  with  "valuations," 
and  here  imports  the  value  already  deter- 
mined; that  such  valuations  already  fixed  are 
the  aggregate  of  material  with  which  the 
t)oard  could  deal;  that  they  may  adjust,  dis- 
tribute, and  equalize  this  aggregate  of  valua- 
tions among  the  several  counties,  but  that  they 
cannot  add  to  its  volume.  It  was  held,  how- 
ever, that  such  was  not  the  meaning  of  the 
term,  and  where  It  appears  that  the  assess- 
ments of  one  county  were  made  at  the  true 
cash  value,  and  the  assessments  of  all  the 
other  counties  are  less,  the  board  of  equaliza- 
tion had  power  to  raise  the  assessment  of  the 
other  counties  by  such  percentage  as  would 
make  them  equal  to  the  true  cash  value  of  the 
property.  Wallace  v.  Bullen,  52  Pac.  954, 
959.  6  Okl.  17. 

The  term  "assessment"  is  defined  to 
mean  an  act  of  assessing,  determining  or  ad- 
justing the  amount  of  taxation  charged,  dam- 
ages, etc.,  to  be  paid  by  an  individual  or  com- 
pany of  a  community.  A  finding  that  certain 
lots  are  wholly  omitted  from  the  assessment 
for  benefit  of  a  sewer  is  equivalent  to  saying 
that  such  property  was  not  considered  by  the 
commissioners — was  not  appraised.  J.  &  A. 
McKechnie  Brewing  Co.  v.  Trustees  of  Vil- 
lage of  Canandaigua,  44  N.  Y.  Supp.  817,  321, 
15  App.  Div.  139. 

"Assessment,"  as  used  In  Const,  art.  11, 
f  1,  providing  that  the  Legislature  shall  pro- 
vide for  a  uniform  and  equal  rate  of  assess- 
ment and  taxation,  does  not  mean  "assess- 
ments" as  technically  used,  but  means  the 
listing  and  valuing  of  the  whole  property  for 
general  taxation.  HInes.v.  City  of  Leaven- 
worth, 3  Kan.  187,  199. 

"Assessment,"  as  used  in  Acts  April  21, 
1868,  authorizing  the  drainage  of  certain 
swamp  land,  and  authorizing  certain  commis- 
sioners to  purchase  certain  property  and  to 
pay  for  the  same  out  of  the  moneys  raised  by 
assessment,  "has  a  like  significance  with  that 
word  as  used  in  the  general  tax  laws.  In  de- 
flning  the  duties  of  the  assessor,  and  is  in- 


tended to  designate  the  results  of  the  labors 
o;f  the  managers,  which  is  expressed  by  the 
statement  of  the  quantity  of  land  of  each 
owner,  the  class  in  which  it  Is  rated,  and  the 
amount  of  the  imposition."  Britton  ▼.  Blake. 
35  N.  J.  Law  (6  Vroom)  208,  214. 

As  local  iatproveaient  AsseMineiit. 

"Assessments"  are  special  and  local  im- 
positions on  property  In  the  Immediate  vicini- 
ty of  an  Improvement  for  the  public  welfare, 
which  are  necessary  to  pay  for  the  improve- 
ment, and  laid  with  reference  to  the  special 
benefit  which  such  property  derives  from  the 
expenditure.  Reeves  v.  Treasurer  of  Wood 
County,  8  Ohio  St.  333.  338;  Reinken  v.  Fueh- 
ring,  130  Ind.  882,  884,  30  N.  B.  414,  15  L.  R. 
A.  624,  80  Am.  St  Rep.  247  (citing  Palmer  v. 
Stumph.  29  Ind.  829);  Hill  v.  Higdon,  5  Ohio 
St.  243,  247,  67  Am.  Dec.  289;  Raymond  v. 
Cleveland,  42  Ohio  St  522,  527;  Hale  v.  City 
of  Kenosha,  29  Wis.  599. 

An  "assessment"  is  a  charge  laid  on  in- 
dividual property,  because  the  property  on 
which  the  burden  is  Imposed  receives  some 
benefit  different  from  the  general  one  which 
the  owner  enjoys  in  common  with  others  as 
a  citizen.  Walker  v.  Jameson,  37  N.  E.  402. 
403,  140  Ind.  591,  28  L.  R.  A.  679,  49  Am. 
St  Rep.  222. 

"An  assessment  is  a  tax  on  property  lev- 
ied according  to  benefits*  conferred  on  the 
property,  and  has  been  recognized  as  a  per- 
missible mode  of  raising  money  for  the  con- 
struction of  roads  and  ditches."  Adler  v. 
Whitbeck,  9  N.  E.  672,  677,  44  Ohio  St  539. 

Testator  bequeathed  his  residuary  real 
and  personal  estate,  to  be  held  on  specified 
trusts,  and  the  Income  thereof  to  be  paid  in 
certain  sharcb,  "after  defraying  the  expens- 
es incident  to  estates,  the  taxes,  repairs,  as- 
sessments, and  insurance  thereof."  Held, 
that  the  word  "assessments"  as  there  used 
meant  assessments  for  municipal  improve- 
ments, and  not  taxes,  and  hence  such  assess- 
ments must  be  paid  out  of  the  income.  Ste- 
phen's Ex'rs  V.  Milnor,  24  N.  J.  Bq.  (9  C.  B. 
Green)  358,  373. 

The  phrase  "taxation  and  assessment,'* 
as  used  in  Laws  1864,  c.  1,  granting  an  ex- 
emption from  taxation  and  assessment  in  re- 
spect to  a  certain  railroad  company  and  its 
property,  including  its  capital  stock,  etc., 
and  declaring  that  the  payment  by  the  com- 
pany of  a  certain  percentage  of  its  gross 
earnings  should  be  in  full  of  all  taxation  and 
assessment  whatever,  includes  a  special  as- 
sessment for  local  improvements.  Citj-  of 
St  Paul  V.  St.  Paul  &  S.  C.  R.  Co.,  23  Minn. 
469,  474;  First  Division  of  St.  Paul  &  P.  R. 
Co.  V.  City  of  St.  Paul,  21  Minn.  526,  529. 

"Tax"  or  "assessment"  under  a  charter 
providing  that  the  property  and  effects  of  a 
corporation  should  be  exempt  therefrom,  in- 
clude as  well  assessments  for  benefits  de- 
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rived  from  public  Improvements,  as  taxes  lev- 
led  for  general  revenue.  Hudson  Ck)unt7 
Catholic  Protectory  v.  Kearney  Tp.,  28  AtL 
1043.  1044,  56  N.  J.  Law  (27  Vroom)  385, 

An  exemption  to  a  cemetery  association 
*of  "all  taxes  and  assessments,"  was  constru- 
ed to  include  special  assessments  for  sewer 
purposes  as  well  as  other  taxes,  although 
sewer  assessments  did  not  exist  at  the  time 
the  grant  of  the  exemption  was  made.  Pro- 
prietors of  Swan  Point  Cemetery  v.  Tripp, 
14  R.  I.  190. 

The  word  "assessment"  means  laying  a 
tax  or  determining  the  share  of  tax  to  be 
paid  by  each  Individual.  It  relates  as  well  to 
taxes  for  support  of  government  as  to  en- 
forced contributions  for  the  construction  of 
streets  or  other  local  Improvements,  for  the 
act  of  assessment  must  precede  collection  In 
either  case.  Therefore  the  exemption  grant- 
ed a  charitable  corporation  from  "assessment 
and  taxation"  by  special  acts  of  1872  does 
not  of  Itself  indicate  a  legislative  Intent  to 
exempt  the  corporation  from  the  cost  of  Im- 
provement of  streets  on  which  their  proper- 
ty abuts.  Had  such  been  the  Intention,  It 
would  have  been  plainly  Indicated  by  addi- 
tional or  other  words  than  the  Insufficient 
term  "assessment."  Kilgus  v.  Trustees  of 
Orphanage  of  Good  Shepherd,  22  S.  W.  760, 
751,  94  Ky.  439,  15  Ky.  Law  Rep.  818. 

The  word  "assessment,"  as  used  In  Act 
Cong.  Jan.  17,  1870,  exempting  certain  prop- 
erty from  any  and  all  taxes  or  assessments, 
special,  municipal,  or  county.  Includes  special 
assessments  for  local  improvements.  District 
of  Columbia  v.  Sisters  of  Visitation  (D.  C.)  15 
App.  Cas.  800,  306. 

.  "An  assessment  Is  usually  Induced  by 
the  request,  made  known  according  to  the 
provisions  of  the  charter  of  a  municipal  gov- 
ernment, of  a  majority  of  the  inhabitants 
of  the  assessment  district,  and  is  levied  for 
the  benefit  of  the  property  situated  within 
the  particular  district,  the  assessment  being 
an  equivalent  from  the  owner  for  the  im- 
provement made  to  the  value  of  the  property; 
and  such  assessments  are  not  collected  like 
public  taxes,  but  generally  a  particular  mode 
of  recovering  the  charge  is  pointed  out  by  the 
statute."  Wood  v.  Brady,  5  Pac.  623,  68  Cal. 
78. 

"Assessment,"  as  used  in  Const  art.  11, 
§  3,  providing  that  the  Legislature  shall  pro- 
vide for  the  organization  of  cities  and  Incor- 
porated villages,  and  restrict  their  power  of 
taxation,  assessment,  borrowing  money,  con- 
tracting debts,  and  loaning  their  credit  so  as 
to  prevent  abuses  In  assessments  and  tax- 
ation, and  In  contracting  debts  of  such  mu- 
nicipal corporation,  means  special  taxation 
for  municipal  Improvements,  and  not  taxa- 
tion in  general.  The  word  "assessment," 
when  having  reference  to  the  general  assess- 
ment of  taxes,  has  never  in  common  practice 


been  used  alone  as  expressing  that  Idea;  on 
the  contrary,  where  that  is  the  idea  to  be 
conveyed,  it  is  said  "the  assessment  of  tax- 
es," as  men  say,  "the  levying  of  taxes"  or  "the 
collection  of  taxes".  When  used  alone,  iti  es- 
tablished meaning  is  the  specific  taxation  for 
municipal  Improvements.  Weeks  v-  City  of 
Milwaukee,  10  Wis.  242,  259. 

"Assessments"  on  real  property  in  New 
York  on  local  Improvements  are  special  con- 
tributions paid  by  an  abutting  owner  in  ad- 
dition to  and  exclusive  of  the  general  taxes 
which  he  pays  as  one  of  the  general  public. 
The  assessment  is  not  to  be  regarded  as  a 
burden,  but  as  a  compensation  paid  by  the 
owner  of  the  lot  for  the  inherent  value  deriv- 
ed by  him  from  the  local  improvement 
Abendroth  v.  Manhattan  B.  Co.,  7  N.  Y.  St 
Rep.  43,  48. 

Ooovpation  tax. 

An  occupation  tax  is  an  "assessment** 
within  the  provisions  of  a  statute  granting 
the  city  of  Savannah  full  power  and  author- 
ity to  make  assessments  and  lay  taxes  on  the 
Inhabitants  on  said  city  and  those  who  trans- 
act or  offer  to  transact  business  therein. 
Savannah,  T.  &  I.  H.  Ry.  v.  City  of  Sa- 
vannah, 87  S.  B.  393,  394,  112  Ga.  164. 

As  pnblio  ASseMinemts* 

The  word  "assessments"  in  Laws  1897, 
c.  137,  §  16,  as  amended  by.  Laws  1877,  c. 
31,  providing  that  cemetery  lands  and  prop- 
erty of  any  association  formed  pursuant  to 
the  act,  and  any  property  held  in  trust  for 
the  purposes  mentioned  in  section  9  therein, 
shall  be  exempt  from  all  public  taxes,  rates, 
and  Assessments,  Is  to  be  construed  to  mean 
public  assessments.  Batterman  v.  City  of 
New  York,  73  N.  Y.  Supp.  44,  46,  65  App. 
Div.  576. 

As  speolfle  snin  eharced  or  TmlvatfoL 

The  word  "assessment,"  when  used  In 
connection  with  taxation,  may  have  more 
than  one  meaning.  The  ultimate  purpose  of 
an  assessment  In  such  a  connection  is  to  as- 
certain the  amount  that  each  taxpayer  is  to 
pay.  Sometimes  this  amount  is  called  an 
"assessment"  More  commonly  the  word 
"assessment"  means  the  ofiidal  valuation  of 
a  taxpayer's  property  for  the  purpose  of  tax- 
ation. State  V.  New  York,  N.  H.  &  H.  &  Co., 
60  Conn.  326,  335,  22  Atl.  765,  768. 

"Assessment,"  as  used  in  Act  1880,  is 
used  in  the  sense  of  "valuation,"  and  not  in 
the  sense  of  final  imposition  of  a  specific  sum 
for  taxes  or  a  local  Improvement  People  v. 
Village  of  New  Rochelle,  31  N.  Y.  Supp.  592, 
593,  83  Hun,  185. 

Assessment  "has  been  employed  in  two 
different  senses,  sometimes  as  expressing  the 
assessment  or  valuation  of  property-^o  en- 
ter it  on  the  lists  for  the  purpose  of  taxa- 
tion—and sometimes  as  IndlcatiDg  the  cbaige 
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of  special  taxes  imposed  on  land  as  its  por- 
tion of  the  expenses  of  a  benefit  conferred  by 
a  local  improTement*'  First  Division  of  St 
Paul  &  P.  R.  Ck).  ▼.  City  of  St  Paul,  21  Minn. 
528,529. 

"Assessment,"  as  used  In  Gen.  8t  1889, 
inroyiding  that  no  suit  t6  set  aside  a  special 
assessment  or  to  enjoin  the  making  of  the 
same  shall  be  brought  after  the  expiration 
of  dO  days  from  the  time  the  amount  due  on 
each  lot  for  such  assessment  has  been  ascer- 
tained, means  a  specific  amount  charged  on 
the  property,  and  not  the  mere  fact  of  valu- 
ation. Lynch  v.  Kansas  City,  24  Pac.  973, 
974,  44  Kan.  452;  Hammerslough  v.  Same, 
26  Pac  496,  497,  46  Kan.  37. 

An  accurate  meaning  of  the  word  "as- 
sessment" is  doubtless  the  determination  of 
liability  of  the  property  to  taxation,  and  its 
valuation  for  that  purpose.  When  the  stat- 
ute provided  that  "an  assesmsent  of  a  special 
f^nchise,  by  the  State  Board  of  Tax  Com- 
missioners, may  be  reviewed,"  the  word  "as- 
sessment" is  plainly  used  in  an  accurate 
sense  as  referring  to  the  Judicial  or  quasi 
Judicial  determination  by  which  the  liability 
of  the  property  to  taxation,  and  its  valuation, 
are  established.  People  v.  Priest  169  N.  Y. 
432,  435,  62  N.  E.  567,  568. 

"Assessment"  as  used  In  the  statutes, 
is  the  determining  the  value  of  a  man's 
property  for  the  purpose  of  levying  a  tax. 
The  whole  sum  to  be  raised  is  ascertained 
by  the  assessors  from  the  reports  of  the 
city  comptroller,  and  from  other  sources 
named  in  the  statutes.  The  aggregate  is 
then  distributed  over  the  assessed  property, 
and,  as  the  statute  expresses  it  is  properly 
set  down  or  extended  in  the  several  assess- 
ment rolls  which  have  been  theretofore  pla- 
ced in  their  hands  by  the  tax  commissioners. 
McMahon  v.  Beekman  (N.  Y.)  65  How.  Prac. 
427,433. 

As  a  tajc 

See,  also,  ••Tax— Taxation.** 

The  word  ••assessments,"  in  Mich.  Const 
art  14,  S  12,  providing  that  all  assessments 
heretofore  authorized  shall  be  on  property 
at  its  cash  value,  and  section  13,  providing 
that  the  Legislature  shall  provide  for  an 
equalization  by  a  state  board  for  the  year 
1851,  and  every  five  years  thereafter,  of  the 
assessments  on  taxable  property,  does  not 
mean  ''taxes"  in  any  sense  but  the  valuation 
of  the  property  for  the  purpose-  of  raising 
taxes.  Woodbridge  v.  City  of  Detroit,  8 
ACich.  274,  280. 

As  Talid  assessmeiit. 

The  term  "assessment"  clearly  implies  a 
valid  assessment  The  mere  vain  attempt 
^o  impose  a  legal  assessment  does  not  con- 
stitute an  assessment  Gable  v.  City  of  Al- 
toona,  49  AtL  ?67,  870,  200  Pa.  15. 


As  used  in  Pol.  Code,  §  8649,  declaring 
that  any  property  discovered  by  an  assessor 
to  have  escaped  ••assessment"  for  the  last 
preceding  year,  which  may  be  owned  or  con- 
trolled by  the  same  person,  may  be  assessed 
at  double  its  value,  the  word  "assessment" 
means  a  valid  assessment  City  of  San  Luis 
Obispo  T.  PetUt  25  Pac  694,  695^  87  Cal. 
499. 

ASSESSMENT  OOBfPAmr. 

In  insurance  and  business  circles  the 
words  "assessment  company"  mean  that  the 
money  to  pay  a  death  loss  is  collected  by  an 
assessment  made  on  those  members  which 
survive  the  member,  the  insurance  on  whose 
life  is  paid.  Mutual  Ben.  Life  Ins.  Co.  v. 
Marye,  8  S.  B.  481,  85  Va.  643. 

ASSESSMENT  CONTRACT. 

An  ••assessment  contract"  is  defined  by 
Rev.  St  1889,  §  5960,  as  one  wherein  the- 
payment  of  the  benefit  is  in  any  manner 
or  degree  dependent  upon  the  collection  of 
an  assessment  on  persons  holding  similar 
contracts.  Folkens  v.  Northwestern  Nat 
Life  Ins.  Co.,  72  S.  W.  720,  721,  98  Mo.  App. 
480. 

ASSESSMENT  DISTRICT. 

The  term  ••assessment  district^  Is  used 
to  designate  any  subdivision  of  territory, 
whether  the  whole  or  any  part  of  any  mu- 
nicipality, in  which  by  law  a  separate  as- 
sessment of  taxable  property  is  made  by  the 
assessor  or  assessors  elected  or  appointed 
therefor.    Rev.  St  Wis.  1898,  §  103L 

ASSESSMENT  FUND* 

The  "assessment  fund"  of  a  mutual 
benefit  association  is  the  balance  of  the  as- 
sessments, less  expenses,  and  out  of  this 
beneficiaries  are  paid.  Kerr  v.  Minnesota 
Mut  Ben.  Ass*n,  39  Minn.  174,  177,  89  N.  W. 
312,  314,  12  Am.  St  Rep.  63L 

ASSESSMENT  PIAN. 

Laws  1891,  c.  418,  providing  for  the 
granting  of  a  license  by  the  state  to  mutual 
beneficiary  associations  providing  life  in- 
surance on  the  "assessment  plan,"  means 
a  company  which  does  not  have  what  is 
known  as  a  "legal  reserve,"  but  merely  an 
emergency  fund,  and  reserves  a  right  in  its 
contract  to  Increase  or  lower  the  rates  of 
assessment  specified  in  said  contract  as  the 
basis  of  said  assessment  according  as  the 
needs  of  the  corporation  may  demand  or 
permit,  though  it  agrees  to  pay  the  assured 
a  definite  simi,  and  at  the  same  time  fix  an 
absolute  rate  of  assessment  upon  its  mem- 
bers beyond  which  it  cannot  go.  The  mere 
fact  that  the  company  was  authorized  to  re- 
ceive premiums  in  advance  does  not  destroy 
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Its  character  as  an  Insurance  association 
proTiding  insurance  on  the  assessment  plan. 
State  V.  Root,  54  N.  W.  33,  37.  83  Wis.  667, 
19  Lw  R.  A.  271. 

ASSESSMENT  PROCEEDINGS. 

See  ••Proceedings.'* 

ASSESSMENT  BOI.Ii. 

An  ••assessment  roll"  means  the  list  or 
roll  of  taxable  property  and  persons,  com- 
pleted, verified,  and  deposited  by  the  as- 
sessors, and  not  as  it  appears  after  equaliza- 
tion by  the  board  of  supervisors.  Oswego 
County  Sav.  Bank  v.  Town  of  Genoa,  59  N. 
Y.  Supp.  829,  834,  28  Misc.  Rep.  71  (citing 
Town  of  Solon  v.  Williamsburgh  Sav.  Bank, 
35  Hun,  1);  Adams  v.  Brennan,  18  South. 
482,  72  Miss.  894. 

"Assessment  rolls,"  as  used  in  County 
Seat  Act  (Gen.  St  c.  26,  p.  297,  §  4),  declar- 
ing that  for  the  purpose  of  determining  the 
number  of  the  electors  in  a  county  the  as- 
sessment roll  of  the  several  township  as- 
sessors shall  be  evidence  as  to  the  number 
of  electors,  means  the  assessment  rolls  of 
personal  property,  and  not  the  registration 
lists  of  adults,  authorized  by  Gen.  St.  c.  86. 
In  re  Linn  County  Seat,  15  Kan.  500,  532. 

ASSESSOR. 

An  ••assessor^  Is  an  officer  whose  duty 
it  is  to  put  an  official  valuation  on  property 
which  is  called  on  to  contribute  to  the  public 
revenue.  Kuhlman  y.  Smeltz,  83  Atl.  358, 
171  Pa.  440. 

Assessors  are  subordinate  officers  cloth- 
ed by  statute  with  certain  limited  powers 
and  duties.  Some  of  their  duties  are  Judicial 
in  their  nature,  and  as  to  those  duties  they 
are  protected  to  the  same  extent  that  other 
Judicial  officers  are  protected,  but  they  pos- 
sess such  powers  only  as  the  statute  confers 
upon  them,  and  when  they  go  beyond  those 
powers  their  acts  are  absolutely  void.  They 
are  required  by  law  to  ascertain  the  taxable 
property  within  their  towns,  and  are  per- 
sonally liable  to  one  who  is  compelled  to  pay 
taxes  on  exempt  property  assessed  by  them. 
Lapolt  V.  Maltby,  31  N.  Y.  Supp.  686,  687, 
10  Misc.  Rep.  330. 

Assessors  are  citizens  chosen  from  their 
respective  towns  who,  in  theory  of  law  and 
in  fact,  have  personal  knowledge  of  the  value 
of  the  real  estate  in  their  towns.  People  v. 
Barker.  48  N.  Y.  70.  7a 

The  term  ••assessor,"  as  used  in  the 
Constitution,  providing  for  assessors,  is  not 
understood  as  defining  an  officer  whose  val- 
uation of  property  for  taxes  is  necessarily 
final.  From  the  earliest  period  In  our  Amer- 
ican Jurisprudence,  assessors  have  been  em- 
ployed in  almost  every  state  for  the  purpose 
of  making  the  primary  valuation  of  property 


for  taxation,  and  in  none  of  them  was  this 
valuation  final,  but  was  subject  to  correction 
and  alteration  by  some  supervisory  board  or 
officer.  In  employing  the  term  ••assessor," 
the  framers  of  the  Constitution  must  be  un- 
derstood to  have  used  it  in  this  popular  sense. 
Savings  &  Loan  Soc.  v.  Austin,  46  Cal.  415, 
470. 

In  People  v.  Barter,  48  N.  Y.  70.  it  is 
said  that  •'assessors"  are  citizens  chosen  from 
their  relative  towns,  who,  in  theory  of  law  and 
in  fact,  have  personal  knowledge  of  the  real 
estate  in  their  towns.  People  v.  McNamara. 
45  N.  Y.  Supp.  456,  458,  18  App.  Dlv.  17. 

Assessors  are  public  officers,  sworn  to  a 
faithful  discharge  of  their  duty,  which  may 
be  compelled  by  mandamus  at  the  suit  of 
an  individual.  Knight  v.  Thomas,  46  Atl. 
499,  501,  98  Me.  494. 

An  ••assessor"  is  a  quasi  Judicial  officer 
vested  by  the  statute  with  a  discretion  which 
he  exercises  in  determining  the  value  of 
tangible  property.  West  Portland  Park 
Ass*n  V.  Kelly,  45  Pac.  901,  903,  29  Or.  412. 

••Assessors"  are  quasi  judicial  officers 
when  acting  within  the  sphere  of  their  Juris- 
diction, and  their  assessments  when  made  be- 
come Judgments,  to  be  enforced  by  a  warrant 
in  the  nature  of  a  special  execution.  Wilson 
T.  Wiggins,  54  Pac.  716,  718»  7  Okl.  517. 

The  statute  of  1868,  relating  to  ''assess- 
ors"  means  the  board  of  assessors.  Noyes 
V.  Hale,  137  Mass.  266,  271. 

The  words  ••assessor"  or  "asaessors," 
when  used  in  the  revenue  act.  shall  be  con- 
strued to  include  town,  district,  or  deputy 
assessors.  Hurd's  Rev.  St  III.  1901,  p.  1493, 
c.  120,  S  292,  subd.  1. 

In  statutes  relative  to  elections  the  term 
••assessors"  shall  mean  the  assessors  of  taxes 
of  a  city  or  town.  Rev.  Laws  Mass.  1902,  p. 
104,  c  11,  S  1. 

ASSETS. 

See  ••Available  Assets  and  Resources*'; 
••Equitable  Assets";  "Legal  Assets"; 
"Net  Assets";  "New  Assets";  '•Non- 
leviable  Assets." 

••The  word  (derived  from  the  French  *a8- 
sez,'  enough)  is  given  by  both  legal  and 
literary  lexicographers  the  double  signlllca- 
tion  of  the  property  of  a  deceased  person  ap- 
propriable to  the  payment  of  his  debts,  and 
the  entire  property  of  a  mercantile  or  trading 
corporation;  but  at  this  day  these  are  not 
two  different  meanings,  but  rather  one  and 
the  same  Idea,  applied  merely  to  different 
things.  It  is  synonymous  in  both  cases  with 
the  word  'property.* "  Vaiden  v.  Hawkins, 
59  Miss.  406,  419. 

In  its  common  acceptation  "assets" 
means  property.    Lowber  y.  Le  Boy,  4  N. 
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Y.  Super.  Ct  (2  Sandf.)  202,  217;  Republic 
Ufe  Ins.  Co.  v.  Swigert,  25  N.  B.  680,  682, 
135  111.  150,  12  Jm  R.  a.  328. 

"Assets"  means  everything  which  can  be 
made  available  for  the  payment  of  debts; 
the  means  which  a  party  has  as  compared 
with  his  debts  or  liabilitleB.  Stantpn  v.  Lew- 
is, 26  Conn.  444,  449. 

The  "assets**  of  a  school  district  embrace 
claims  not  matured  as  well  as  claims  ma- 
tured. Jasper  Dist.  Tp.  v.  Sheridan  Dist 
Tp.,  47  Iowa,  183.  185. 

The  word  "assets"  is  of  much  broader 
application  than  is  ordinarily  given  to  the 
word  "credits."  Burrlll  says:  "The  real  and 
personal  property  of  a  party  deceased,  which, 
either  in  the  hands  of  his  heir  or  devisee, 
or  of  his  executor  or  administrator,  Is  charge- 
able with  the  payment  of  his  debts  and  lega- 
cies, and  is  applicable  to  that  purpose,  is, 
in  a  large  sense,  assets.  In  a  larger  sense, 
the  property  or  effects  of  any  individual  or 
corporation,  available  for  the  payment  of 
his  or  its  liabilities."  Board  of  School  Di- 
rectors of  Town  of  Pelican  v.  Board  of 
School  Directors  of  Town  of  Rock  Falls,  51 
N.  W.  871,  873,  81  Wis.  428. 

The  word  "assets"  means  something  be- 
longing to  a  person,  but  not  of  an  intangible 
nature.  Where  a  bequest  of  "credits"  was 
made  by  a  testator,  the  word  was  used  in 
the  sense  of  "assets,"  and  an  Interest  in  an 
Insiurance  business  passed  thereunder.  Bran- 
don \ .  Yeakle,  50  S.  W.  1004,  1005,  66  Ark. 
377. 

The  word  "assets,"  as  used  in  Acts  9th 
Gfsn.  Assem.,  c  172,  f  4,  providing  that,  when 
on''  district  township  shall  be  divided  into 
two  or  more  entire  townships  for  civil-  pur- 
poses, there  shall  be  an  equitable  division 
made  of  the  then  existing  assets  and  liabili- 
ties between  the  old  and  new  districts,  is 
used  with  reference  to  the  real  property — 
the  schoolbouse  and  land — owned  by  the  dis- 
tricts, together  with  all  other  property  it 
is  Intended  shall  be  taken  into  account  in 
settling  equitably  the  rights  of  the  separate 
districts  growing  out  of  the  division.  Wil- 
liams Dist  Tp.  V.  Jackson  Dist  Tp..  36  Iowa, 
216,  219. 

Of  bankrupt  or  insolvent. 

"Assets,"  as  used  in  the  amendatory 
bankrupt  law  of  1874,  forbidding  a  discbarge 
to  a  debtor  whose  assets  shall  not  equal  30 
per  cent  of  demands  proved,  means  all  prop- 
erty, of  every  name,  kind  and  nature,  charge- 
able with  the  debts  of  the  bankrupt,  that 
comes  into  the  control  of  the  assignee  by  rea- 
son of  Its  having  ever  been  owned  or  pos- 
sessed by  the  bankrupt  In  re  Taggert  (U.  S.) 
28  Fed.  Cas.  619,  620. 

The  term  "assets,"  as  used  In  N.  T. 
Laws  1869,  c.  902,  providing  for  the  winding 
ap  of  insolvent  corporations,  and  authorizing 


the  court  to  appoint  a  receiver  of  all  the 
assets  of  the  company,  means  "all  the  prop- 
erty, real  and  personal,  of  any  company 
coming  under  its  provisions."  In  re  Attor- 
ney General  v.  Atlantic  Mut  L.  Ins.  Co.,  3 
N.  B.  193,  194,  100  N.  Y.  279. 

The  word  "assets,"  in  Act  April  8,  1892, 
§  1,  giving  laborers  a  preferred  claim  In  the 
assets  of  their  employers  on  the  Insolvency 
of  the  latter,  "seems  to  have  been  used  in  the 
ordinary  or  usual  business  sense  of  the  word, 
as  Intended  to  include  all  the  property  which 
would  come  to  the  receiver's  possession, 
whether  subject  to  liens  or  not  rather  than 
to  the  technical  or  legal  sense  applied  to  the 
word  under  the  sixty-third  section  of  the  cor- 
poration act  when  it  was  held  to  mean  only 
the  company's  ultimate  rights  in  the  proper- 
ty." Fitzgerald  v.  Maxim  Powder  Mfg.  Co. 
(N.  J.)  83  Ati.  1064,  1067. 

The  "assets  of  a  bankrupt"  Includes  all 
the  estate  real  and  personal  of  the  bankrupt 
and  all  debts  due  to  him  or  to  any  person 
for  his  use,  and  all  his  rights  of  action  for 
property  or  estate,  and  any  cause  of  action 
which  he  has  against  any  person  arising  from 
contract  but  does  not  Include  a  cause  of  ac- 
tion founded  In  tort  Wilson  v.  National 
Bank  of  Rollo  (U.  S.)  8  Fed.  391,  393. 

The  word  "assets,"  as  used  In  bankrupt- 
cy rule  15,  providing  that  where  there  are 
no  assets  the  bankruptcy  court  need  not  ap- 
point a  trustee  where  no  creditors  appear  at 
the  first  meeting,  is  used  in  the  sense  that 
there  is  no  property  available  to  the  pay- 
ment of  the  claims  of  creditors  or  expenses 
of  trustees,  and  not  that  there  is  absolutely 
no  property,  and  therefore  it  cannot  be  held 
that  the  appointment  of  a  trustee  Is  neces- 
sary In  order  to  make  a  valid  order  with 
reference  to  exempt  property.  Smalley  v. 
Laugenour,  70  Pac.  786,  789,  30  Wash.  307. 

Of  oovporation. 

The  word  "assets,"  when  applied  to  the 
property  of  a  corporation,  embraces  Its  real 
estate,  as  well  as  personal  property,  stock, 
and  choses  In  action.  Dauphin  County  v. 
Union  Canal  Co.  (Pa.)  2  Pears.  38,  39. 

The  double  liability  of  the  stockholders 
of  a  bank  is  not  an  "asset"  which  It  as  an 
insolvent  debtor,  can  by  Its  deed  of  assign- 
ment pass  to  its  assignee,  or  in  any  manner 
vest  the  enforcement  thereof  in  him.  Runner 
V.  Dwigglns.  46  N.  K.  580,  581,  147  Ind.  238, 
36  L.  R.  A.  645. 

The  term  "assets,"  as  used  in  an  order  of 
court  directing  the  sale  of  all  "assets,"  prop- 
erty, and  business  of  an  Insolvent  corpora- 
tion, means  only  property  which  belonged  to 
the  corporation  as  such,  and  not  unnamed 
and  perhaps  undiscovered  causes  of  action 
which  the  receiver  might  have  maintained, 
not  In  the  right  of  the  corporation,  but  solely 
in  the  right  of  creditors.    It  means  such  as- 
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sets  as  belong  to  the  corporation  itself  and 
passed  to  tbe  receiver  in  its  right,  and  hence 
a  right  of  action  for  capital  withdrawn  and 
refunded  by  the  corporation  to  its  sharehold- 
ers without  payment  of  its  corporate  debts  is 
not  an  asset  to  be  sold  under  the  order.  Min- 
nesota Thresher  Mfg.  Co.  t.  Langdon,  46  N. 
W.  310,  313,  44  Minn.  37. 

Of  decedent's  estate. 

The  broadest  definition  of  'assets'  that 
I  have  seen  is  that  given  by  Justice  Story, 
who  says  that  in  an  accurate  and  legal  sense, 
all  the  personal  property  of  the  deceased 
which  is  of  a  salable  nature  and  may  be  con- 
verted into  ready  money  Is  deemed  assets. 
But  the  word  is  not  confined  to  such  prop- 
erty for  all  other  property  of  the  deceased 
which  is  chargeable  with  his  debts  or  lega- 
cies, and  is  applicable  to  the  purpose,  is  in  a 
large  sense  assets."  Marlon  v.  Marysville 
St  R.  &  P.  Co.  (U.  S.)  49  Fed.  436,  437  (quot- 
ing Story,  Eq.  Jur.  531);  Wilson  v.  Tootle  (U. 
S.)  56  Fed.  211,  213. 

The  **assets"  of  an  estate  are  such  as 
constituted  the  power  of  an  executor  or  ad- 
ministrator, or  such  as  he  is  intrusted  with 
by  law  by  virtue  of  his  office,  to  dispose 
of  in  the  course  of  his  administration.  In 
other  words,  whatever  an  executor  or  ad- 
ministrator takes  as  such  or  In  respect  to  his 
office  is  to  be  considered  assets.  Commis- 
sioners Freedman*s  Savings  &  Trust  Co.  v. 
Earle,  4  Sup.  Ct  226,  231,  110  U.  S.  710,  28 
L.  Ed.  301  (quoting  from  Story,  Eq.  Jur.  § 
551). 

"Assets"  are  defined  by  Bouvier  as  prop- 
erty in  the  hands  of  an  heir,  or  in  the  hands 
of  executors,  administrators,  or  trustees, 
which  is  legally  or  equitably  chargeable  with 
the  obligations  of  such  heir,  or  which  the 
executor,  administrator,  or  trustee  is  as  such 
required  to  discharge.  Favorite  v.  Booher*s 
Adm'r,  17  Ohio  St.  548.  557. 

The  assets  of  an  estate  "are  described  to 
be  all  those  goods  and  chattels,  actions  and 
commodities,  which  were  of  the  deceased  in 
right  of  action  or  possession  as  is  known  and 
so  continued  to  the  time,  of  his  death,  and 
which  after  his  death  the  executor  or  ad- 
ministrator doth  get  into  his  hands  as  duly 
belonging  to  him  in  right  of  his  executorship 
or  administratorship,  and  all  such  things  as 
do  come  to  the  executor  or  administrator  in 
lieu  or  by  reason  of  that,  and  nothing  less, 
shall  be  said  to  be  assets  in  the  hands  of  tbe 
executor  or  administrator,  to  make  him 
chargeable  to  a  creditor  or  legatee."  Todd  v. 
Nears  Adm'r,  49  Ala.  266,  275  (quoting  Shep. 
Touch,  p.  496);  Smedley  v.  Phllpot,  3  Mees. 
&  W.  573,  580.  It  is  not  necessary  in  all 
cases  that  the  money  or  chattels  shall  have 
come  to  the  actual  possession  of  the  ex- 
ecutor; it  is  sufficient  if  It  be  in  his  power 
to  receive  them,  and  if  he  has  actually  dealt 


with  them  as  received.  Smedley  t.  Phllpot, 
3  Mees.  &  W.  573,  580. 

The  term  -assets,"  In  Pub.  St  c.  136,  f 

II,  extending  the  time  for  bringing  creditors* 
actions  against  administrators  in  case  of  the 
receipt  of  new  assets,  does  not  include  the 
proceeds  ot  a  mortgage  given  by  the  heirs  of 
law,  without  leave  of  court,  on  lands  of 
which  their  intestate  ancestor  died  seised. 
Shute  V.  Wilklns,  40  N.  E.  848,  163  Mass.  491. 

2  Rev.  St  p.  147,  §  6,  declares  that  "as- 
sets" of  a  decedent  are  debts  secured  by 
mortgages,  bonds,  notes,  or  bills,  among  other 
things,  but  this,  of  course,  means  debts  due 
the  deceased.  Sedgwick  v.  Ashbumer,  1 
Bradf.  Sur.  105,  10& 

Sftme— Personal  property. 

The  word  "assets"  signifleB  personal 
property  applicable  to  the  payment  of  the 
debts  of  a  decedent  Code  Civ.  Proc.  N.  Y. 
1899,  S  2614,  subd.  2. 

The  term  "assets"  does  not  denote  any 
particular  species  of  property,  but  it  is  de- 
rived from  the  French  word  **assez,"  which 
means  sufficient  or  enough — ^that  is,  that 
there  is  enough  in  the  hands  of  the  heir  to 
pay  the  ancestor's  debts;  and  so  whatever 
decended  to  the  heir  from  the  ancestor  by 
common  law  was  assets,  and  therefore  when, 
by  our  law,  the  personal  estate  is  made  to 
descend  to  the  heir,  it  must  also  be  r^^rded 
as  assets.    Hall  v.  Martin,  46  N.  H.  837,  342. 

Same— Real  estate  and  ohattels  real. 

The  term  "assets,"  as  used  in  tbe  Code, 
conferring  on  probate  courts  authority  to 
grant  letters  of  administration  within  their 
respective  counties,  where  the  intestate,  not 
being  an  inhabitant  of  the  state,  dies  out  of 
the  county  leaving  "assets"  therein,  includes 
both  real  and  personal  assets,  and  therefore 
comprehends  land  or  real  estate  according  to 
its  ordinary  signification.  Bishop  v.  Lalou- 
ette's  Heirs,  67  Ala.  197,  200.  The  word  "as- 
sets," in  Code  188Q,  ft  2013,  authorizing  the 
granting  of  letters  of  administration  on  the 
estates  of  nonresidents  who  die  leaving  as- 
sets. Includes,  as  has  been  declared,  lands 
situated  in  the  county  where  the  administra- 
tion is  granted.  Nicrosi  v.  Giuly,  6  South. 
156,  157,  85  Ala.  365. 

"Assets,"  when  used  in  the  common  law. 
in  stating  that  the  heir  is  bound  to  the  ex- 
tent of  the  assets  descending  is  meant  the 
real  estate  which  the  testator  charged  with 
such  debts  by  a  specialty.  •'The  word  'as- 
sets' in  this  connection  always  meant  real  es- 
tate."   People  V.  Brook,  14  N.  E.  39,  40,  123 

III.  246. 

Where  a  testator  subjected  his  whole  es- 
tate to  the  payment  of  his  debts,  and  em- 
powered his  executors  to  sell  his  land  and 
convey  to  the  purchaser,  he  thereby  converted 
his  whole  real  estate  into  equitable  assets 
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sul^ect  to  tbe  payment  of  all  his  debts  equal- 
ly. Black  T.  Soot  (U.  S.)  3  Fed.  Gas.  507, 
516. 

"Assets"  is  property  belonging  to  an  es- 
tate, either  of  a  bankrupt  or  a  decedent,  sub- 
ject to  administration  by  the  assignee,  trus- 
tee, or  executor  for  the  benefit  of  creditors, 
heirs,  or  distributees.  The  word  "assets'*  in- 
cludes such  articles  representing  real  estate 
of  a  decedent  as  are  usually  denominated 
"chattels  real,"  as  leases,  etc.  Shears  t. 
Rogers,  3  Bam.  &  Adol.  862,  371. 


e— Riglit   of   aotion   for   deeedent's 
death. 

The  word  "assets,"  as  used  in  Gen.  St 
1878,  c.  49,  S  2,  giving  a  probate  court  juris- 
diction to  direct  administration  of  an  estate 
of  a  deceased  person  who  was  not  an  in- 
habitant of  the  state  but  left  "assets"  there- 
in, should  be  construed  to  include  the  right 
of  action  given  by  Gen.  St  18T8,  c.  77,  8  2,  to 
an  administrator  to  recover  damages  for  the 
death  of  his  intestate,  caused  by  the  negli- 
gence of  the  defendant  although,  strictly 
speaking,  the  cause  of  action  did  not  belong 
to  the  deceased  in  his  lifetime,  but  only  ac- 
crued at  his  death,  and  also  that  when 
realized  on,  the  proceeds  form  no  part  of  his 
general  estate,  but  belong  to  his  next  of  kin. 
Hatchins  v.  St  Paul,  M.  &  M.  By.  Co.,  46 
N.  W.  79,  44  Minn.  5. 

Same— Tmst  property. 

Property  held  by  a  trustee  for  the  tes- 
tator is  legal  assets,  for,  although  the  benefit 
of  the  trust  if  resisted,  cannot  be  enforced 
without  equitable  aid,  yet  the  analogy  of  the 
law  will  regulate  the  application  of  the  fund. 
To  constitute  equitable  assets,  the  trust  im- 
posed by  the  party  or  the  court  must  be  for 
the  benefit  of  creditors  generally.  Commis- 
sioners Freedmen's  Savings  &  Trust  Go.  v. 
Earle,  4  Sup.  Ct  226,  230,  110  U.  S.  710,  28 
L.  Ed.  301. 

"Assets"  includes  only  those  things  in 
which  the  decedent  had  a  beneficial  interest 
at  his  death,  and  does  not  include  those 
things  which  he  held  in  trust,  or  as  a  bailee 
or  factor  of  another;  and  the  rule  is  that  if 
a  testator  held  money  or  other  property  in 
his  hands  belonging  to  others,  whether  in 
trust  or  otherwise,  and  such  money  or  prop- 
erty was  not  distinguishable  from  the  mass 
of  the  decedent's  own  property,  it  falls  with- 
in the  description  of  "assets."  First  Nat. 
Bank  v.  Hummel,  23  Pac.  986,  088»  14  Colo. 
259,  20  Am.  St  Rep.  257. 

Of  Insiiraao^  oompaay. 

The  reserve  fund  of  a  mutual  insurance 
company  held  in  trust  for  division  on  the  dis- 
solution of  the  company  among  its  then  mem- 
oers  is  not  an  "asset"  of  the  company,  with- 
m  the  general  meaning  of  the  term.  Farm- 
jar's  Loan  &  Trust  Co.  v.  Aberle,  46  N.  T. 
Supp.  10,  11,  19  App.  Div.  79  (citing  In  re 


Equitable  Reserve  Fund  Life  Ass'n,  181  N. 
Y.  354,  30  N.  B.  114;  People  v.  Life  Union, 
83  Hun,  698,  31  N.  Y.  Supp.  1120). 

ASSETS  IN  HAND. 

"Assets  in  hand"  is  such  property  as  at 
once  comes  to  the  executor  or  other  trustee 
for  the  purpose  of  satisfying  claims  against 
him  as  such.  Favorite  v.  Booher's  Adm'r,  17 
Ohio  St  548,  657. 

ASSIGN. 

See  "Duly  Assigned." 
See,  also,  "Assign  Over.** 

"Assign,"  as  defined  by  Webster,  means 
to  allot  to  make  or  set  over,  to  transfer,  to 
sell  or  convey;  and  Bolles,  in  his  dictionary, 
says  that  the  word  "assigning**  means  allot- 
ing,  appointing,  transferring.  Bump  ▼.  Van 
Orsdale  (N.  Y.)  11  Barb.  634,  638. 

The  meaning  of  the  word  "assign"  is  to 
mark  out,  to  allot  to  apportion,  to  make 
over;  and  there  can  be  no  assignment  unless 
it  discloses  and  designates  what  is  marked 
out,  or  allotted,  or  apportioned,  or  made  over. 
Franz  Falk  Brewing  Co.  v.  MIelenz,  37  N.  W. 
728,  730,  5  Dak.  136. 

To  "assign"  is  to  make  over  a  right  to 
another.  Hogg  v.  Mendenhall,  19  Minn.  335, 
336  (Gil.  289,  290). 

The  words  "assigned  and  heard  by  the 
full  court  sitting  in  Boston"  are  equivalent 
to  "entered  and  heard  by  the  full  court"  sit- 
ting in  Boston.  Commonwealth  v.  Robert- 
son, 38  N.  E.  25,  26,  162  Mass.  90. 

A  writing  by  which  certain  persons 
"hereby  sell  and  assign"  to  certain  persons 
named  a  fixed  amount  of  money  to  become 
due  from  a  third  party  does  not  change  the 
character  of  the  instrument  from  an  order  to 
an  ordinary  assignment  Nelson  v.  Nelson 
Bennett  Co.,  71  Pac.  749,  750,  31  Wash.  116. 

As  oonveyanee  or  transfer. 

"To  assign"  means  to  make  a  right  over 
to  another,  as  to  assign  an  estate,  an  annuity, 
bond,  etc.,  over  to  another;  a  transfer  by 
one  person  to  another  of  any  property,  real 
or  personal,  or  of  any  estate  or  right  therein. 
Seventh  Nat  Bank  v.  Shenandoah  Iron  Co. 
(U.  S.)  35  Fed.  436,  440;  Richie  v.  Cralle,  56 
S.  W.  963,  964,  108  Ky.  483  (citing  Bouv. 
Diet;  Webst  Diet). 

"Assign/'  in  a  statute  relative  to  negoti- 
able instruments,  means  transfer.  It  is  the 
appropriate  word  for  a  transfer  of  personal 
property,  and  particularly  for  a  transfer  of 
a  right  in  action.  Haug  v.  Riley,  101  Ga. 
372,  379,  29  S.  E.  44,  47,  40  L.  B.  A.  244. 

"Assigned,"  as  used  in  Sess.  Laws  1867, 
c.  76,  p.  110,  authorizing  an  attachment  when- 
ever the  plaintiff  shall  make  an  affidavit  that 
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the  defendant  has  "aBslgned,  secreted  or  dis- 
posed or'  his  property  with  intent  to  delay 
or  defraud  his  creditors,  means  the  transfer 
of  the  legal  title  to  the  property,  and  pos- 
sibly any  conveyance  of  an  interest  therein. 
Guile  ▼.  McNanny,  14  Minn.  520,  522  (Gil. 
391,  393),  100  Am.  Dec.  244. 

''Assigned"  or  *'duly  assigned"  has  no 
fixed  or  precise  meaning;  a  bond  may  be 
"duly  assigned*'  for  one  purpose,  and  not  for 
another.  It  may  be  assigned  conditionally, 
and  for  the  purpose  of  being  canceled  on  a 
certain  event,  or  to  await  some  future  ap- 
pointment or  direction  of  the  assignor,  or  in 
trust  for  a  third  person  or  for  the  use  of  the 
assignor  himself.  Allen  v.  Pancoast,  20  N. 
J.  Law  (Spencer)  68,  74. 

"Assign"  is  defined  "to  transfer  or  make 
over  to  another."  Thus  a  paper  which  states, 
"I  hereby  assign,  release  and  deliver  to  J.  S. 
all  my  right,  title  and  interest  in  the  se- 
curity or  property  covered  by  the  following 
described  chattel  mortgages,"  is  an  assign- 
ment of  the  mortgages,  and  not  a  cancella- 
tion of  them.  Aultman,  Miller  &  Go.  y. 
Sloan,  73  N.  W.  123,  124, 115  Mich.  151. 

As  delivery. 

In  an  agreement  whereby  a  deuior 
agreed  to  "assign"  all  the  debts  then  due  and 
owing  to  him  for  the  use  and  benefit  of  his 
creditors  in  full  satisfaction  of  their  re- 
spective debts,  and  also  all  his  stock  in  trade, 
"assign"  means  to  set  over  or  transfer,  and 
when  applied  to  movables  a  delivery  will 
satisfy  it,  and  hence,  by  the  delivery  and  re- 
ceipt of  the  debts  and  stock  in  trade,  there 
was  an  assignment  of  them.  "The  word 
'assign'  has  various  significations,  and  must 
be  taken  according  to  the  subject-matter." 
Watklnson  y.  Inglesby,  5  Johns.  386,  391. 

The  term  "assign"  or  "assignment"  in 
respect  to  the  transfer  of  choses  in  action,  is 
not  peculiar  to  written  transfers.  It  is  the 
usual  and  appropriate  word  to  denote  any 
transfer  of  a  chose  in  action,  legal  or  equita- 
ble. In  writing,  by  parol  or  otherwise,  and  is 
80  used  in  the  books.  The  term  "assign"  in 
Code,  ft  3059,  providing  that  the  claim  of  a 
landlord  for  rent  may  be  by  him  assigned. 
etc,  includes  assignments  by  delivery  merely, 
as  well  as  in  writing.  Wells  v.  Cody,  20 
South.  381,  383,  112  Ala.  27& 

To  "assign"  Is  to  make  over  a  right  to  an- 
other. Hence  an  allegation  in  a  complaint 
that  plaintiff  duly  assi^ed  a  promissory 
note  to  defendant  imports  that  plaintiff  de- 
livered such  note  to  defendant  actually  or 
constructively,  and  that  such  assignment  was 
accopted  by  defendant  Hoag  v.  Mendenhall, 
19  Minn.  335,  336  (Gil.  289,  290). 

"Assigned,"  as  used  in  Sayles'  Civ.  St 
art  307,  providing  that  when  a  negotiable  in- 
stnimont  lias  been  assigned  to  a  person  be- 
fore its  maturity  for  a  valuable  consideration. 


without  notice  of  any  discount  or  defense 
against  it,  he  shall  be  compelled  to  allow 
only  just  discounts  against  himself,  means 
transferred  from  one  to  another.  The  fwm 
of  the  transfer,  whether  written  or  verbal, 
is  immaterial.  The  statute  extends  its  pro- 
tection to  all  assigns  coming  within  its  terms, 
though  they  may  not  have  acquired  their 
instruments  in  accordance  with  the  technical 
rules  regulating  transfers  under  the  law  mer- 
chant Ft  Dearborn  Nat  Bank  v.  Berrott, 
57  S.  W.  340,  341,  23  Tex.  Civ.  App.  6G2 
(quoting  Word  v.  Elwood,  00  Tex.  130,  87  S. 
W.  414). 

As  graat  of  land* 

To  "assign"  is  the  power  to  grant,  and 
"grant**  when  used  In  an  instrument,  is  con- 
strued as  an  operative  word  of  conveyance, 
and  the  words  "I  assign  the  within,"  when 
used  in  a  deed,  are  effectual  not  only  to  pass 
title  to  the  paper  on  which  the  deed  was 
written,  but  also  to  pass  title  to  the  land 
described  in  the  deed.  Harlowe  v.  Hudglns, 
19  S.  W.  364,  365,  84  Tex.  107,  31  Am.  St 
Rep.  21. 

The  words  "transfer"  and  "assign**  are 
not  the  usual  operative  words  in  a  convey- 
ance of  real  estate,  but  are  sufiicient  to  trans- 
fer the  title.  Sanders  v.  Ransom,  20  South. 
530,  531,  37  Fla.  457. 

"Assigns,"  as  used  in  an  Instrument  by 
which  the  government  "assigns"  to  certain 
persons  a  tract  of  land  within  described  lim- 
its, that  they  might  establish  thereon  a  pro- 
posed colony,  means  a  setting  apart  of  the 
land  as  a  tract  upon  which  the  persons  there- 
in named  can  perform  their  proposed  coloniza- 
tion, and  not  a  conveyance.  It  is  not  a  grant 
of  the  land  on  condition  that  a  colony  be  es- 
tablished, but  it  is  assigned  as  a  place  where 
a  colony  may  be  established.  The  grant  was 
not  a  conveyance  subject  to  defeasance,  but 
amounted  only  to  a  designation  and  setting 
apart  of  the  tract  as  a  tract  within  which 
the  grantees  could  establish  a  colony  in  con- 
formity to  the  colonization  law,  and  upon 
such  establishment  obtain  title  to  a  fixed 
quantum  of  land  within  the  tract  which 
never  having  been  done,  no  title  to  anything 
passed  by  the  grant.  Interstate  Land  Co.  v. 
Maxwell  Land  Grant  Co.  (U.  S.)  41  Fed.  275, 
279. 

Guaranty  of  payment  not  inplied. 

The  word  "assign"  implies  no  guaranty, 
and,  on  the  assignment  of  seven  bonds  secur- 
ed by  a  mortgage,  the  several  assignees  were 
alike  entitled  to  come  in  and  share  the  fund 
pro  rata,  according  to  the  bonds  held  by  them 
respectively.  Appeal  of  Perry,  22  Fa.  (10 
Harris)  43,  45,  60  Am.  Dec.  63. 

As  the  term  was  used  in  a  contract  trans- 
ferring a  bond  from  the  defendant  to  the 
plaintiff,  in  which  defendant  assigned  all  his 
interest  therein  to  plaintiff,  it  did  not  import 
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a  coYenant  on  defendant's  part  guarantying 
that  tbe  maker  of  the  bond  would  pay  the 
tame,  on  which  the  assignee  could  maintain 
an  action  against  the  defendant  on  the  mak- 
er's default.  Garretsie  v.  Van  Ness,  2  N.  J. 
Law  (1  Penning.)  20,  24,  2  Am.  Dec.  883. 

As  ladorsemeiit. 

As  used  in  a  petition  for  the  foreclosure 
of  a  mortgage  securing  a  note,  alleging  that 
on  a  certain  date  the  mortgagee  In  the  mort- 
gage for  a  yaluable  consideration  "assigned*' 
such  note  and  mortgage  to  the  plaintiff,  the 
word  ''assigned"  should  be  construed  as 
meaning  to  transfer  or  make  over,  in  its 
broad  sense,  including  all  transfers  of  what- 
ever nature.  Under  an  allegation  that  an 
instrument  has  been  assigued  to  the  plaintiff^ 
plaintiff  may  introduce  proof  of  any  fact 
tending  to  show  an  assignment.  The  mode  in 
most  cases  is  not  material,  so  that  there  was 
an  intention  to  pass  the  entire  title  to  the 
thing  assigned.  A  transfer  of  negotiable  pa- 
per by  indorsement  is  but  one  of  the  modes 
by  which  it  may  be  assigned  or  transferred, 
and  hence  plaintiff  may  Introduce  evidence 
tending  to  show  a  transfer  thereof  by  indorse- 
ment Mundy  v.  Whittemore,  19  N.  W.  694, 
695,  15  Neb.  647. 

To  "assign"  is  to  transfer  to  another.  A 
bill  or  note  may  be  assigned  by  delivery  with- 
out indorsement,  in  which  case  tbe  assign- 
or's liability  is  somewhat  different  from  that 
of  an  Indorsement  The  w^riting  on  a  note, 
"I  assign  over  the  within  note  to  P.,"  is  an 
indorsement  and  not  an  assignment  David- 
son v.  Powell,  19  S.  B.  601,  114  N.  C.  575. 

An  averment  in  the  complaint  in  a  suit 
on  a  promissory  note  that  it  was  ''assigned 
In  writing"  is  not  the  equivalent  of  "assign- 
ed by  indorsement  in  writing."  A  general 
-Indorsement"  both  from  its  etymology  and 
in  its  technical  use,  means  a  writing  on  the 
back  of  a  note.  A  mere  assignment  In  writ- 
ing may  be  on  a  separate  piece  of  paper,  and 
in  such  case  the  record  would  not  show  any- 
thing to  bind  the  payee,  unless  he  was  made 
a  party  to  the  suit  Reed  v.  Garr,  59  Ind. 
299,  300;  Williams  v.  Osbon,  75  Ind.  280, 
283. 

Pemonalty  referred  to. 

As  used  in  a  will  directing  the  assign- 
ment of  property,  properly  the  word  "as- 
sign" refers  to  personalty  not  reduced  to 
money,  and  not  to  realty.  Story  v.  Palmer, 
18  Atl.  363,  3G5,  46  N.  J.  Eq.  (1  Dick.)  1. 

Pledse. 

A  power  to  "pell  and  assign"  will  not 
authorize  an  agent  to  pledge  tbe  property  of 
his  principal,  as  in  such  case  the  terms  tb em- 
Bel  ves  exclude  the  idea  of  any  other  disposi- 
tion than  a  sale  out  and  out  Ghetwood  v. 
Berrian,  39  N.  J.  Bq.  (12  Stew.)  203,  207. 

The  word  "assign"  as  used  in  a  lease 
prohibiting  the  lessee  from  assigning,  etc., 
1  WoB.  &  P.— «6 


means  an  absolute  transfer  of  all  the  lessee's 
interest  in  the  demised  estate,  and  hence 
does  not  include  a  pledge  of  the  lease  as  col- 
lateral security.  Doe  ez  dem.  Pitt  y.  Hogg, 
1  Car.  &  P.  160. 

Sublease. 

Conditions  in  a  lease  that  the  lessor  shall 
not  "assign  over"  or  otherwise  part  with  this 
indenture,  or  the  premises  thereby  leased, 
or  any  part  thereof,  etc.,  is  not  broken  by 
the  jinderletting  of  the  whole  or  a  part  of  the 
premises  for  a  period  less  than  the  whole 
term.  Jackson  v.  Harrison  (N.  Y.)  17  Johns. 
66,  70.  See,  also.  Doe  ez  dem.  Holland  v. 
Worsley,  1  Camp.  20.  21. 

As  transfer  in  writing. 

Code,  §  952,  declares  that  accounts  may 
be  assigned,  and  permits  the  assignee  to  sue 
in  his  own  name,  subject  to  defenses  which 
the  debtor  might  have  against  the  creditor  at 
any  time  prior  to  suit  brought.  Held,  that 
the  word  "assigned,"  as  there  used,  contem- 
plated an  assignment  in  writing;  that  the 
true  use  of  the  word  "assigned,"  when  applied 
to  the  transfer  of  a  written  instrument  im- 
plies a  written  assignment  unless  it  is  con- 
trolled by  some  adjunct,  such  as  by  delivery 
or  the  like;  and  therefore  the  use  of  the  word 
"assigned,"  in  connection  with  accounts,  must 
be  construed  to  have  tbe  same  meaning,  and 
to  require  an  assignment  in  writing.  An- 
drews V.  Brown,  1  Iowa  (1  Clarke)  154,  156; 
Williams  v.  Soutter,  7  Iowa  (7  Clarke)  435, 
448. 

In  an  action  on  a  note,  an  averment  that 
it  had  been  duly  "assigned"  must  be  con- 
strued to  mean  a  transfer  in  writing,  as  dis- 
tinguished from  one  by  delivery;  this  being 
the  true  definition  of  the  word  when  applica- 
ble to  contracts,  as  indicated  both  by  usage 
and  etymology.  Ragland  v.  Wood,  71  Ala. 
145,  149,  46  Am.  Rep.  305. 

ASSIGN  OVER. 

In  a  lease  covenanting  that  the  tenant 
shall  not  "let  or  assign  over"  the  said  prem- 
ises, or  any  part  thereof,  without  license  of 
the  lessor  in  writing,  the  word  "over"  is 
annexed  to  the  word  "assign,"  and  the  cove- 
nant necessarily  means  that  if  the  lessee  part 
;  with  the  premises,  even  for  a  part  of  the 
term,  his  lease  should  be  vacated.  Gregson 
v.  Harrison,  2  Term  R.  425,  429. 

The  word  "assign,"  as  used  in  a  lease, 
means  and  includes  any  transfer  of  tbe  in- 
terest of  the  lessee,  and  a  condition  against 
I  the  assignment  Is  therefore  broken  by  execu- 
tion of  a  sublease  by  tbe  lessee.  Doe  ex  dem. 
Holland  v.  Worsley,  1  Camp.  20,  21. 

ASSIONABUJTY. 

"Assignability"  and  "survivability-  of 
things  in  action  are  convertible  terms.   Tanae> 
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▼.  Municipal  Gas  Co.,  84  N.  T.  Supp.  1053, 
1058,  88  App.  Dlv.  251. 

The  **a88lgnablllty"  and  "survivability" 
of  things  in  action  are  convertible  terms,  and 
furnish  a  clear  and  intelligible  rule  to  deter- 
mine what  injuries  to  property,  rights,  or 
interests  will  survive  to  the  personal  repre- 
sentative of  the  injured  party.  The  rights 
of  property  only  which  are  in  their  nature 
assignable  and  capable  of  enjoyment  by  an 
assignee  are  those  for  which  a  right  of  action 
survives  to  the  personal  representative,**  and 
hence  an  action  by  a  wife  to  recover  the  value 
of  a  horse  killed  by  her  husband  while  he 
was  in  a  state  of  intoxication  caused  by  liq- 
uor sold  him  by  defendants  may  be  revived 
and  continued  by  the  personal  representatives 
of  the  wife.  Morenus  v.  Crawford,  5  N.  Y. 
Supp.  453,  456,  51  Hun,  89. 

The  attribute  of  assignability  is  not  con- 
fined to  rights  in  action  belonging  to  natural 
persons,  but  Includes  those  belonging  to  arti- 
ficial persons.  Grocers*  Nat  Bank  T«  Clark 
(N.  Y.)  48  Barb.  26,  21. 

ASSIGNABLE. 

See  "Not  Asslgnable.- 

"Assignable,**  as  used  in  Ky.  St  i  474, 
providing  that  all  bonds,  appeals,  or  notes  for 
money  or  property  shall  be  "assignable**  so 
as  to  vest  the  right  of  action  in  the  assignee, 
should  be  construed  in  the  sense  of  "trans- 
ferable" or  "negotiable.**  Richie  v.  Cralle,  56 
S.  W.  963,  964,  108  Ky.  483. 

ASSIGNABLE  BT  INBOItSEMENT. 

The  words  "assignable  by  indorsement" 
as  used  in  Cotnp.  Laws,  S  2285,  providing  for 
the  transfer  of  a  certificate  of  sale  of  land 
for  tax  in  that  manner,  means  that  the  as- 
signment itself,  as  well  as  the  name,  should 
be  written  on  the  instrument  Territory  v. 
Perea,  30  Pac.  928,  929,  6  N.  M.  531. 

ASSIGNED. 

A  statement  by  a  mercantile  commer- 
cial agency  that  a  certain  firm  had  "assign- 
ed,** being  false,  is  libelous  per  se.  Mitchell 
V.  Bradstreet  Co.,  22  S.  W.  358,  359,  116  Mo. 
226,  20  L.  R.  A.  138,  38  Am.  St  Rep.  592. 

ASSIGNEE. 

See  "Voluntary  Assignee.** 

As  defined  by  Jac.  Law  Diet,  an  as- 
signee of  a  thing  is  one  who  is  the  owner  of 
it  who  has  the  whole  estate  of  the  assignor, 
and  possesses  the  thing  in  his  own  right 
Allen  V.  Pancoast  20  N.  J.  Law  (Spencei)  68, 
74. 

In  Comp.  St  Neb.  c.  73,  providing  that 
any  mortgagee,  his  personal  representative 


or  "aBSignee,**  who  shall  refuse  to  discharge 
the  same  on  proper  request  shall  be  liable  in 
damages,  the  term  "assignee,*'  being  unlim- 
ited, applies  without  restriction,  without  re^ 
gard  to  the  form  of  the  assignment  Daniels 
V.  Densmore,  48  N.  W.  906,  32  Neb.  40. 

The  word  "assignee,**  as  used  in  Rev. 
St  p.  818,  c.  134,  S  2,  prohibiting  the  examina- 
tion of  a  party  to  an  action  as  a  witness  in 
his  own  behalf  where  such  party  daims  as 
assignee  and  the  original  assignor  is  dead, 
"is  employed  in  its  more  usual  and  appro- 
priate sense  of  one  suing  or  defending  to 
enforce  rights  or  avoid  demands  devolving 
upon  him  in  a  representative  capacity;  of 
one  standing  in  the  place  of  the  original  as- 
signor to  assert  rights  which  had  accrued  to, 
or  defeat  claims  which  had  arisen  against 
such  assignor  before  the  assignment  by  vir- 
tue of  which  the  same  rights  pass  to  and  the 
same  claims  accrued  against  the  alleged  as- 
signee. I  think  the  term  'assignee*  means 
a  person  who  claims  under  the  assignor,  and 
in  subordination  to  his  rights  and  duties,  and 
that  it  cannot  be  applied  to  one  who,  as  the 
unqualified  owner  of  property,  sues  or  de- 
fends strictly  in  his  own  right**  Wisconsin 
Bank  v.  Morley,  19  Wis.  62,  70. 

An  assignee  is  one  to  whom  some  right 
in  property  is  transferred.  The  character  of 
assignee  cannot  be  acquired  unless  there  is 
something  to  be  assigned  and  a  right  spring- 
ing from  a  defeated  purchase.  Ely  v.  State 
Land  Office  Com'rs,  13  N.  W.  784,  785,  49 
Mich.  17. 

The  word  "assignee,"  as  contained  in  a 
deed  which  recited  that  it  was  between  the 
grantor  of  the  first  part  and  the  "assignee** 
of  the  grantor  of  the  second  part  and  that  it 
was  in  consideration  of  the  conditions  of 
the  assignment  made  this  day  for  the  benefit 
of  the  creditors  of  the  grantor,  relates  to  the 
character  in  which  the  grantee  took,  and 
means  that  he  took  not  as  purchaser,  but  in 
trust  for  creditors,  and  the  term  "assignee** 
negatives  any  supposition  of  an  intention  to 
vest  an  estate  in  fee  in  the  grantee  himself. 
McDermlth  v.  Voorhees,  27  Pac.  250,  251, 
16  Colo.  402,  25  Am.  St  Rep.  286. 

"An  'assignee*  is  one  who  has  transferred 
to  him  in  writing  the  whole  interest  of  the 
original  patent  or  the  undivided  part  of  such 
whole  interest  In  every  portion  of  the  United 
Stotes.**  Potter  v.  Holland  (U.  a)  19  Fed. 
Cas,  1154,  1157. 

Assispnee  by  operation  of  liur. 

In  common  acceptation  the  word  *%»■ 
slgnee**  is  limited  to  an  assignee  in  f&ct  and 
does  not  comprehend  an  assignee  by  operatioD 
of  law,  as  used  in  Code  Civ.  Proc.,  disquali- 
fying a  witness  from  testifying  in  his  own 
behalf  as  against  the  assignee  of  a  decedent; 
nor  does  it  comprehend  an  assignee  through 
the  medium  of  that  legal  operation  which  is 
effected  by  an  cider  of  court    Tliii8»  wbes 
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a  recover,  in  obedience  to  an  order  of  court, 
turns  over  the  residuary  assets  of  the  receiv- 
ership to  a  trustee  for  the  interested  parties, 
such  trustee  does  not  become  an  assignee. 
Pulslfer  T.  Arbuthnot,  53  Pac  70,  69  Kan. 
380. 

An  "assignee"  is  defined  by  Webster  as  a 
person  to  whom  an  assignment  is  made.  A 
person  appointed  or  deputed  by  another  to  do 
some  act,  perform  some  business,  or  enjoy 
some  right,  privilege,  or  property,  is  an  as- 
signee of  a  bankrupt  An  assignee  may  be 
by  special  appointment  or  deed,  or  be  cre- 
ated by  law.  Bouvler  defines  an  "assignee" 
as  "one  to  whom  an  assignment  has  been 
made."  Assignees  are  either  assignees  in 
fact  or  assignees  in  law.  An  assignee  in  law 
is  one  in  whom  the  law  vests  the  right,  as 
an  executor  or  administrator.  The  common 
acceptance  of  the  word  "assignee"  is  limited 
to  an  assignee  in  fact,  and  does  not  compre- 
hend an  assignee  by  mere  operation  of  law. 
It  is  so  used  In  Code  Civ.  Proc.  §  322,  pro- 
viding that  no  person  shall  testify  in  his 
own  behalf  in  respect  to  any  transaction  had 
with  a  deceased  person  when  the  adverse 
party  is  executor,  etc.,  or  "assignee"  of  such 
deceased  person,  and  hence  a  sheriflf  who  has 
left  a  writ  of  attat-hincnt  upon  chattels,  or 
the  attachment  creditor,  is  not  an  assignee. 
Burlington  Nat  Bank  v.  Beard,  42  Pac  320, 
55  Kan.  77a 

As   creditor. 

See  "Creditor.** 

Executor,  administrator,  or  legatee. 

An  "assignee"  is  one  to  whom  an  assign- 
ment is  made,  but  an  administrator  is  not 
included  in  the  term  as  used  in  Gantt,  Dig. 
S  911,  providing  that  every  plaintiff  suing 
as  an  assignee  may  be  required  to  give  secu- 
rity for  costs.  Tucker  v.  West  31  Ark.  043, 
040. 

An  executor  may  be  deemed  an  assignee 
in  law  to  the  testator;  that  is,  he  takes 
without  appointment  of  the  person,  but  by 
operation  of  law.  The  testator  names  the 
individual  as  executor,  but  it  is  the  law 
which  makes  him  the  assignee  of  the  prop- 
erty. A  legatee  or  devisee  occupies  no  such 
position.  What  he  receives  is  not  by  op- 
eration of  law,  as  in  the  case  of  an  executor, 
but  by  direct  gift  from  the  testator.  Hight 
V.  Sackett  34  N.  Y.  447,  451. 

Although  the  words  "assign  and  as- 
signee" are  frequently  used  to  designate 
and  Include  executors  and  administrators, 
the  assignee  of  an  assignee  in  perpetuum, 
the  heir  of  an  assignee,  the  assignee  of  an 
heir,  the  assignee  of  an  assignee's  executor, 
and  the  devisee,  yet  in  a  statute  where  the 
words  "personal  representative"  are  also 
used  In  the  same  connection,  the  term  "as- 
signee" cannot  have  such  enlarged  sense. 
Page  ?.  Johnston,  23  Wia  295^  290. 


'^Assignee,**  as  used  in  Code,  i  899,  pro- 
viding that  a  party  may  be  examined  as  a 
witness  in  his  own  behalf,  or  in  behalf  of 
another  party,  in  the  same  manner  and  sub- 
ject to  the  same  rules  of  examination  as  any 
other  witness,  provided,  however,  that  he 
shall  not  be  examined  in  his  own  behalf  in 
respect  to  any  transaction  had  personally  by 
him  with  a  deceased  person  against  parties 
who  are  the  executors,  administrators,  heira 
at  law,  next  of  kin,  or  "assignees"  of  such 
deceased  person,  when  they  have  acquired 
title  to  the  cause  of  action  immediately  from 
said  deceased  person,  or  have  been  sued  as 
such  executors,  administrators,  heirs  at  law, 
next  of  kin,  or  assignees,  cannot  be  con- 
strued to  Include  a  legatee  of  the  testator. 
Wildey  v.  Whitney  (N.  Y.)  25  How.  Prac  75, 
77. 

Grantee  or  pnrehaaor. 

As  used  in  Code,  S  899,  providing  that 
the  testimony  of  a  witness  shall  be  incom- 
petent against  a  party  prosecuting  or  defend- 
ing an  action  as  executor,  administrator, 
heir  at  law,  next  of  kin,  or  "assignee"  of  a 
deceased  person,  the  word  "assignee"  includes 
a  grantee  of  the  deceased,  though  the  word 
"grantee"  is  not  used  in  the  statute,  since 
such  grantees  are  within  the  reason  of  the 
act,  and  the  word  "assignee"  must  be  held 
to  include  them.  Mattoon  v.  Young,  46  N.  Y. 
090,  099. 

Code  1880,  S  2707,  provides  that  in  an 
action  by  a  mortgagee  or  his  **assignee" 
against  the  mortgagor  or  one  holding  under 
him  defendant  may,  if  the  Jury  ascertain 
the  amount  due  on  the  mortgage  debt  pay 
the  debt  and  that  on  payment  thereof  a  writ 
of  possession  shall  not  issue.  A  purchaser  at 
foreclosure  sale  of  such  premises  brought 
ejectment  against  the  mortgagor  to  recover 
possession.  Held,  that  the  purchaser  was 
not  an  assignee  of  the  mortgagee,  within  the 
meaning  of  the  statute,  in  a  mortgage,  as  he 
sued  in  his  own  right  as  owner  of  the  land, 
and  not  by  virtue  of  any  assignment  directly 
from  the  mortgagee.  Matkln  t.  Marx,  11 
South.  033,  034,  90  Ala.  50L 

As  Inumediate  assignee. 

The  phrase  "assignee  of  the  inventor  or 
discoverer,"  as  used  in  Rev.  St  S  4895  [U. 
S.  Comp.  St  1901,  p.  3385],  providing  that 
patents  may  be  granted  and  issued  or  re- 
issued to  the  "assignee  of  the  inventor  or 
discoverer,"  but  the  assignment  must  be  en- 
tered of  record  in  the  Patent  Oflice,  in  one 
sense  means  no  other  than  the  person  or 
corporation  to  whom  the  inventor  or  dis- 
coverer has  executed  an  assignment  An 
"assignee  of  an  inventor"  did  not  cease  to  be 
"assignee  of  the  inventor  or  discoverer"  of 
a  patent  because  it  became  an  assignor  there- 
of to  another,  although  it  did  cease  to  have 
any  legal  or  equitable  interest  In  the  inven- 
tion after  executing  the  assignment  The 
language  of  the  section  la  as  literally  and 
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accurately  satisfied  when  tbe  patent  is  is- 
sued to  tbe  Inventor's  assignee  as  it  Is  when 
it  is  issued  to  the  assignee's  assignee.  The 
latter  is  an  assignee  of  the  patent,  but  not 
strictly  the  assignee  of  the  inventor.  The 
patent  may  issue  to  the  person  who,  by  the 
records  of  the  office,  is  assignee  of  the  pat- 
ent, although  not  technically  the  assignee  of 
the  inventor.  Consolidated  Electric  Light 
Co.  V.  Edison  Electric  Ught  Co.  (U.  S.)  25 
Fed.  719,  721. 

"Assignee,"  as  used  In  Rev.  St  S  4895 
[U.  S.  Comp.  St  1901,  p.  3385],  providing  that 
patents  may  be  granted  and  issued  or  reis- 
sued to  the  "assignee"  of  the  inventor  or  dis- 
coverer, but  the  assignment  must  first  be 
entered  of  record  in  the  Patent  Office,  means 
the  assignee  in  any  degree  of  the  inventor, 
and  however  remote,  and  is  not  limited  to 
the  immediate  assignee  of  such  inventor, 
and  hence  the  reissue  was  properly  made  to 
the  fourth  assignee  in  succession  of  the  orig- 
inal patent  Selden  v.  Stockwell  Self-Light- 
ing Gas  Burner  Co.  (U.  S.)  9  Fed.  390,  896. 

Indorsee. 

The  word  "assignee"  or  "assignment" 
has  no  certain  fixed  or  technical  meaning,  as 
the  word  "Indorsed"  has  when  used  in  ref- 
erence to  promissory  notes  or  bills  of  ex- 
change. An  assignment  may  be  by  deed,  by 
writing,  by  mere  parol  and  delivery,  or  by 
the  application  of  equitable  principles  to  a 
certain  state  of  facts.  Allen  t.  Pancoast, 
20  N.  J.  Law  (Spencer)  68,  72. 

"Assignee,"  as  used  in  Code  Iowa,  S  2081, 
declaring  that  nothing  In  the  statute  relating 
to  usury  shall  be  construed  to  prevent  the 
proper  assignee  in  good  faith  and  without 
notice  of  any  usurious  contract  from  recover- 
ing against  the  usurer,  does  not  mean  inno- 
cent indorsees  of  mercantile  paper,  but 
means  that  class  of  assignees  who,  in  the 
absence  of  such  a  provision,  would  step  into 
the  shoes  of  their  assignors  with  just  the 
same  rights,  remedies,  and  equities  to 
which  their  assignors  were  entitled.  In 
strict  legal  parlance  we  do  not  use  the  term 
"assignee"  when  we  mean  to  designate  the 
indorsees  of  bills  and  notes.  Palmer  y.  Call 
(U.  S.)  7  Fed.  737,  745. 

As  legal  representatlTe. 

See  "Legal  Representative.** 

NesotiabUity  impUed. 

The  words  "or  its  assignees,"  as  used  In 
a  municipal  bond  reciting  that  it  is  payable 
to  a  certain  railroad  company  "or  its  as- 
signees," is  to  be  construed  as  equivalent  to 
the  words  "or  order,"  and  to  render  the  bond 
transferable  by  indorsement.  Porter  t.  City 
of  Janesville  (U.  S.)  37  Fed.  617,  619. 

Parties  beneiloially  interested. 

In  Rev.  St  §  629  [U.  S.  Comp.  St  1901, 
p.  503],  providing  that  no  Circuit  Court  shall 


have  cognizance  of  any  suit  to  recover  on  a 
note  or  chose  in  action  in  favor  of  an  as- 
signee unless  the  suit  might  have  been 
brought  in  such  coult  if  no  assignment  bad 
been  made,  the  term  "assignee"  covers  not 
merely  persons  to  whom  is  technically  trans^ 
ferred  the  contract  in  controversy,  but  any 
one  who  by  virtue  of  any  transfer  to  him 
can  claim  its  beneficial  interest.  Plant  Inv. 
Co.  V.  Jacksonville,  T.  &  K.  W.  It  Co.,  14 
Sup.  Ct  483.  485,  152  U.  S.  71,  38  L.  Ed  358: 
Virginia  Carolina  Chemical  Co.  t.  Sundry 
Ins.  Co.  (U.  S.)  108  Fed.  451,  458.  By  the 
term  "assignee"  is  meant  one  who  sues  un- 
der and  by  devolution  of  Interest  from  an- 
other. So  that  a  person  who  purchased  in- 
sured premises,  and  to  whom  the  policy  of 
insurance  was  assigned,  does  not  stand  in 
the  relation  of  an  assignee,  since  such  as- 
signment constitutes  in  effect  a  new  contract 
between  the  Insurance  company  and  the  pu^ 
chaser.  Virginia  Carolina  Chemical  Co.  v. 
Sundry  Ins.  Co.  (U.  S.)  108  Fed.  451,  45& 

As  real  party  in  interest. 

See  "Real  Party  in  Interest*' 

Beoeiver. 

As  receiver,  see  "Receiver." 

The  word  "assignee"  Includes  a  receiver 
appointed  under  the  insolvency  act  of  188t 
S  2.  Bliss  V.  Doty,  36  Minn.  168,  169,  30  N. 
W.  465,  466. 

A  receiver  represents  no  particular  In- 
terest or  class  of  interests.  He  holds  for 
the  benefit  of  all  who  may  ultimately  show 
an  interest  in  the  property.  He  stands  no 
more  for  the  creditor  than  the  owner.  They 
are  not  assignees,  and  the  principles  of 
common  law  applicable  to  assignees  do  not 
define  or  determine  the  character  of  a  re- 
ceiver's possession,  or  its  effect  upon  tbe 
rights  of  those  interested  in  the  property 
in  their  possession.  New  York,  P.  &  O.  K. 
Co.  V.  New  York,  L.  B.  &  W.  E.  Co.  (U.  S.)  58 
Fed.  2«i8,  278. 

SnTviTlng  partner. 

The  term  "assignees,"  as  used  in  Code 
Proc.  S  290,  prohibiting  evidence  of  trans- 
actions with  a  deceased  person  against  pa^ 
ties*  who  are  executors^  administrators,  heirs 
at  law,  next  of  kin,  or  "assignees"  of  tbe 
deceased,  cannot  be  construed  to  include 
the  surviving  partner  of  a  firm  of  which  tbe 
deceased  was  a  member,  for  at  his  deatb 
the  partnership  was  dissolved,  and  the  ef- 
fects remained  in  the  hands  of  the  survivor, 
subject  to  the  partnership  debts  and  ac- 
counts. It  became  his  duty  to  wind  up  and 
settle  the  concern  of  the  firm,  to  pay  tbe 
partnership  debts  and  obligations,  and  to 
distribute  the  surplus  according  to  the  respec- 
tive shares  of  those  entitled  to  it  For  this 
purpose,  after  the  dissolution  of  a  partne^ 
ship  by  the  death  of  one  of  its  members,  tbe 
legal  interest  subsists,  although  for  all  other 
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purposes  the  partnership  is  actnally  termi- 
nated, and  the  sarvlyor  holds  the  assets  still 
as  partnership  property  and  hy  virtue  of 
his  original  power  as  partner,  and  he  is  in 
no  sense  the  assignee  of  the  deceased,  so 
that  the  reception  of  evidence  by  the  plain- 
tiff as  to  transactions  had  personally  by  him 
with  the  deceased  was  not  prohibited.  Trem- 
per  V.  Conklin  (N.  Y.)  44  Barb.  466,  467. 

ASSIGITEE  FOB  BENX3TT   OF   CBED- 
ITOBS. 

An  ''assignee  for  the  benefit  of  creditors" 
succeeds  only  to  the  rights  of  his  assignor, 
and  takes  the  property  subject  to  all  ex- 
isting liens  and  equities.  The  assignee  is 
tbe  mere  representative  of  the  debtor,  en- 
joying his  rights  only,  and  bound  where  he 
would  be  bound.  Barron  v.  Whiteside,  43 
Atl.  826,  826,  89  Md.  448. 

An  "assignee  for  the  benefit  of  creditors" 
Is  a  party  who  claims  under  the  assignor. 
He  is  not  a  bona  fide  purchaser  for  value. 
He  stands  in  the  shoes  of  an  assignor,  and 
<:an  assert  no  claim  to  the  property  which  the 
assignor  could  not  Textor  v.  Orr,  38  Atl. 
939,  940,  86  Md.  392  (citing  Luckemeyer  v. 
Seltz,  61  Md.  313,  316;  Tyler  v.  Abergb,  66 
MdL  18,  3  Atl.  904). 

An  "assignee  in  a  voluntary  assignment 
for  creditors"  is  not  merely  the  representa- 
tive for  creditors,  as  a  receiver  appointed 
by  the  courts,  who  is  the  embodiment  of 
the  creditors  merely,  but  stands  in  the  place 
of  his  assignor,  with  all  the  property  which 
his  assignor  can  pass  to  him,  with  the  duty 
to  divide  it  between  creditors  who  may  elect 
to  come  in.  Wimpfheimer  v.  Perrine  (N.  J.) 
50  Atl.  366,  357. 

An  "assignee  for  the  benefit  of  creditors** 
stands  in  the  shoes  of  the  assignor,  and  has 
the  powers  only  of  the  assignor  as  to  the 
collection  of  outstanding  funda  Thus,  where 
securities  have  been  deposited  with  superin- 
tendent of  insurance  by  an  insurance  com- 
pany, to  be  held  in  trust  for  the  policy  hold- 
ers, the  assignee  of  such  company  cannot 
recover  such  securities  without  first  showing 
that  the  company  is  no  longer  liable  to  any 
of  its  policy  holders.  State  v.  Matthews,  60 
N.  B.  605,  606,  64  Ohio  St  419. 

An  "assignee  for  the  benefit  of  credit- 
ors" Is  to  be  considered  primarily  as  a  trus- 
tee for  the  creditors.  Slater  v.  Oriental 
Mills,  27  Atl.  443,  444,  18  B.  I.  352. 

An  "assignee  for  the  benefit  of  credit- 
ors*' is  a  trustee,  and  subject  to  the  good 
faith  and  responsibilities  as  such.  In  re 
Brown's  Estate,  44  Atl.  443,  446,  193  Pa. 
281. 

As  metkng  in  ftduolary  capacity* 

See  "Fiduciary  Capacity  or  Character." 

Jkm  bona  flde  pvrcliaser. 
See  "Bona  Fide  Purchaser." 


Derisees  or  heirs. 

"Assignees,"  as  used  in  Act  Cong.  March 
2,  1799,  S  65,  providing  that  in  all  cases  of  in- 
solvency, or  where  any  estate  in  the  hands 
of  executors,  administrators,  or  "assignees" 
shall  be  insufficient  to  pay  all  the  debts  due 
from  the  deceased,  the  debts  due  the  United 
States  on  any  bond  or  bonds  for  the  pay- 
ment of  duties  shall  be  first  satisfied;  and 
any  executor,  administrator,  or  assignee,  or 
other  person  who  shall  pay  any  debt  due 
from  the  person  or  estate  for  whom  or  for 
which  they  are  acting,  previous  to  the  debt 
or  debts  due  to  the  United  States,  shall  be 
personally  liable  therefor,  "means  only  such 
persons  as  become  vested  with  or  possessed 
of  the  property  of  the  living  debtor  in  one  or 
other  of  the  cases  of  insolvency  pointed  out 
in  the  statute,  and  is  not  to  be  so  extended 
as  to  embrace  heirs  or  devisees,  or  any  other 
description  of  persons;  for  assignees  are 
not  only  distinguishable,  but  are  clearly  dis- 
tinguished in  the  law  itself,  from  those  who 
succeed  to  the  title  and  possession  of  prop- 
erty upon  and  in  consequence  of  the  demise 
of  the  debtor."  United  States  v.  Crookshank 
(N.  Y.)  1  Bdw.  Oh.  233,  237. 

As  a  legal  reprcscntatlTc. 

See  "Legal  Bepresentatlve." 

As  am  officer. 

See  "Offlcer.** 


See  "Purchaser.** 


BecelTor* 


That  receivers  appointed  by  the  direct 
order  of  the  court,  and  executors  and  admin- 
istrators receiving  their  appointment  from 
the  court,  are  officers  of  the  court  whose  ap- 
pointments they  bear,  so  that  property  in 
their  hands  by  virtue  of  such  appointment  is 
in  custodia  legis  and  not  subject  to  attach- 
ment, has  passed  beyond  the  point  of  doubt, 
and  is  well  settled  by  the  decisions  of  all  the 
courts  to  which  counsel  have  called  attention. 
But  an  assignee  In  Iowa  does  not  receive  his 
appointment  from  the  court,  and  while,  un- 
der the  statutes  of  that  state,  he  is  subject 
to  the  orders  of  the  state,  and  may  even  be 
removed  by  that  court  for  causes  provided  in 
the  statutes,  yet  bis  appointment  is  wholly 
the  voluntary  act  of  the  assignor,  and  the 
property  received  by  him  under  the  assign- 
ment is  not  entitled  "in  custodia  legis,"  so 
as  to  exclude  a  federal  court  from  acting  with 
reference  thereto  or  as  to  the  validity  of  the 
assignment.  Bothschild  v.  Hasbrouck  (U.  S.) 
65  Fed.  283,  285. 

As  trustee 

See  "Trustee.** 

As  trustee  of  an  express  trust,  see  "Ex- 
press Trust" 
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ASSIGNEE  IN  BANKBUPTOY. 

Ab  an  ofDcer,  see  "Officer.** 

As  legal  representative,  see  "Legal  Hep- 

resentatlve." 
As  representative,  see  "Bepresentative." 

ASSIGNEE  IN  FACT. 

An  "assignee  In  fact"  Is  one  to  whom  an 
assignment  has  been  made  In  fact  by  the 
party  having  the  right  to  assign.  Stark- 
weather V.  Cleveland  Ins.  Co.  (U.  S.)  22  Fed. 
Cas.  1091,  1092;  Tucker  y.  West,  81  Ark.  643, 
64& 


ASSIGNEE  IN  LAW. 

An  "assignee  in  law"  is  one  in  whom  the 
law  vests  the  right,  as  an  executor  or  admin- 
istrator. Bouvier;  Tucker  v.  West,  81  Ark. 
613,  646. 

An  "assignee  In  law"  is  one  in  whom 
the  law  vests  the  right  and  control  In  the 
property.  To  this  class  an  assignee  in  bank- 
ruptcy belongs;  he  is  like  an  administrator 
or  executor,  upon  whom,  when  appointed  by 
the  proper  authority,  the  law  confers  the 
right  and  power  to  control  the  property  thus 
committed  to  his  charge,  paramount  to  all 
others.  Starkweather  v.  Cleveland  Ins.  Co. 
(U.  S.)  22  Fed.  Cas.  1091,  1092. 

ASSIGNMENT. 

See  "Equitable  Assignment";  *^ew  As- 
signment" 

Assignment  or  otherwise,  see  "Other- 
wise." 

An  "assignment"  is  a  transfer  of  prop- 
erty. Hoag  V.  Mendenhall,  19  Minn.  335,  336 
(Gil.  289,  290)  (citing  Bouvier,  Law  Diet; 
Worcester,  Diet). 

The  idea  of  an  assignment  is  essentially 
that  of  a  transfer  by  one  existing  party  to 
another  existing  i)arty  of  some  species  of 
property  or  valuable  interest.  Andrews  v. 
National  Bank  of  North  America  (N.  Y.)  7 
Hun,  20,  22  (citing  Hight  T.  Sackett,  34  N.  Y. 
447). 

The  word  "assignment"  means  the  act 
by  which  one  person  transfers  to  another, 
or  causes  to  vest  In  another,  his  property,  or 
an  interest  therein.  Harlowe  v.  Hudgins,  19 
S.  W.  364,  365,  84  Tex.  107,  81  Am.  St  Rep. 
21. 

An  "assignment"  is  the  transferring  or 
making  over  to  another  of  the  whole  of  any 
property,  real  or  personal,  in  possession  or  In 
action,  or  of  any  estate  or  right  therein. 
Brown  v.  Crookston  Agricultural  Ass*n,  34 
Minn.  545,  546,  26  N.  W.  907,  908. 

An  "assignment"  does  not  differ  in  Its  es- 
sential elements  from  any  other  contract 
There  must  be  persons  competent  to  con- 


tract, a  valuable  consideration,  legal  subject- 
matter,  and  mutual  assent  of  the  contracting 
parties.  No  contract  is  raised  by  a  mere 
overture  or  offer  to  enter  into  an  agreement 
not  definitely  and  expressly  assented  to  by 
both  parties.  Thus,  where  a  debtor  offered 
to  assign  a  claim  to  a  creditor,  but  the  credit- 
or did  not  assent  to  the  same,  there  was  no 
assignment  Commercial  Bank  y.  Bnfe  (U. 
S.)  92  Fed,  789,  795. 

In  order  to  constitute  "an  assignment"  It 
is  essential  that  the  dominion  and  control  of 
the  assignor  over  the  assigned  fund  should  be 
terminated.  Dirimple  v.  State  Bank,  65  N. 
W.  501,  91  Wis.  601.  606.  Especially  is  this  a 
requisite  where  the  assignment  is  wholly 
without  consideration,  and  merely  a  dona- 
tion. Hence  a  letter  from  an  insured  to  the 
insurer  requesting  that  such  insiurance  be 
made  payable  in  case  of  his  death  to  his  son 
was  not  an  assignment  by  the  insured  of 
such  insurance,  since  he  still  retained  domin- 
ion over  it,  and  could  cancel,  and,  with  the 
consent  of  the  Insurer,  modify,  the  same. 
Alvord  V.  Luckenbach,  82  N.  W.  535,  536^  106 
Wis,  637. 

Asslsnmeiit  by  deliTeiy  or  la  writliis* 

An  "assignment"  in  law,  as  defined  by 
Webster,  is  a  transfer  of  title  or  interest  by 
writing,  and  such  is  its  use  in  Code,  S  2244, 
providing  that  all  choses  in  action  arising 
upon  contract  may  be  assigned,  etc  Turk 
V.  Cook,  63  Ga.  681.  682. 

"Assignment"  as  used  in  Rev.  St  1881, 
S  3637,  providing  that  any  person  becomhig 
a  shareholder  in  a  corporation  by  assign- 
ment of  stock  shall  succeed  to  all  the  rights 
and  liability  of  his  assignor,  means  a  trans- 
fer by  writing,  as  distinguished  from  one  by 
delivery.  Burnsville  Turnpike  Co.  v.  State, 
20  N.  B.  421,  422, 119  Ind.  382,  3  U  R.  A.  265. 

Under  the  statutes  of  Arkansas,  provid- 
ing that  bonds  may  be  transferred  by  "as- 
signment" so  as  to  vest  the  legal  title  and  the 
right  of  action  In  the  assignee,  the  transfer  of 
a  bond  by  delivery  merely  Is  no  assignment 
thereof.    Hardie  v.  Mills,  20  Ark.  153,  154. 

No  particular  form  of  words  is  required 
to  constitute  a  valid  "assignment"  of  a  chose 
In  action.  Any  act  showing  an  intent  to 
transfer  the  parties'  Interest  is  sufflclent 
for  that  purpose.  Maclln  y.  Kinealy,  41  S» 
W.  893,  895,  141  Mo.  113. 

The  term  "assignment"  does  not  neces- 
sarily imply  or  require  writing,  and,  when 
alleged  of  any  subject,  it  should  always  be 
construed  in  connection  with  the  law  of 
transfer  applicable  to  that  particular  subject- 
matter.  Hutchings  V.  Low,  13  N.  J.  Law  (1 
J.  S.  Oreen)  246,  247. 

An  "assignment"  Is  defined  as  the  setting 
over  or  transferring  the  interest  a  man  has 
In  anything  to  another.  This  definition  in- 
cludes the  case  of  the  transfer  of  a  note  pay- 
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able  to  bearer  by  delivery  merely.    Edison  t. 
Frazier,  9  Ark.  (4  Eng.)  219,  220. 

''An  'assignment*  is  the  setting  over  or 
transferring  tbe  interest  a  man  bath  in  any- 
thing to  another,  and  tbe  word  is  often  used 
by  writers  on  mercantile  law  to  express  such 
a  transf^;"  hence  a  transfer  of  negotiable 
paper  by  indorsement  or  delivery  Is  an  as- 
signment thereof.  Jagoe  v.  AUeyn  (N.  Y.) 
16  Barb.  580.  582. 

The  term  "assign*'  or  "assignment,"  In 
respect  to  the  transfer  of  choses  in  action, 
is  not  peculiar  to  written  transfers.  It  is  the 
usual  and  appropriate  word  to  denote  any 
transfer  of  a  chose  in  action,  legal  or  equita- 
ble, in  writing,  by  parol  or  otherwise,  and  is 
so  used  in  the  books.  The  term  "assign," 
in  Code,  S  3059,  providing  that  the  claim 
of  a  landlord  for  rent  may  be  by  him  assign- 
ed, etc.,  includes  assignments  by  delivery 
merely,  as  well  as  in  writing.  Wells  y. 
CJody,  20  South.  381,  383, 112  Ala.  27a 

No  formal  "assignment"  of  an  account  is 
necessary,  any  act  showing  an  intent  to  trans- 
fer the  party's  Interest  being  suf&dent 
Smith  T.  Sterritt  24  Mo.  200.  262. 

No  particular  form  of  words  or  written 
instrument  is  required  by  the  law  to  consti- 
tute an  "assignment"  of  an  insurance  policy. 
Any  order,  writing,  or  act  which  makes  an 
appropriation  of  the  fund  amounts  to  an  eq- 
uitable assignment,  and  an  oral  or  written 
declaration  may  be  as  effectual  as  the  most 
formal  Instrument  Opitz  v.  Karel,  95  N.  W. 
948»  950,  118  Wis.  527,  62  L.  R.  A.  982  (citing 
Crooks  V.  First  Nat  Bank,  83  Wis.  81,  52  N. 
W.  1131,  85  Am.  St  Rep.  17). 

Any  transfer  of  property,  whether  by 
gift  or  otherwise,  is  in  a  general  sense  an 
"assignment."  1  Bouv.  155.  True,  there 
must  be  an  actual  delivery  of  the  thing  as- 
signed, or  its  equivalent,  such  as  a  written 
evidence  of  the  transfer,  intending  to  vest 
thereby  the  subject  of  the  transfer  in  praesen- 
ti  in  the  assignee,  but  it  is  not  essential  that 
the  delivery  shall  be  directly  to  tbe  assignee. 
If  the  delivery  is  made  to  a  third  person  with 
Intent  on  the  part  of  the  assignor  to  surren- 
der dominion  over  the  thing  assigned,  and  the 
assignee  assents  to  the  transaction,  that  is 
sufficient  Stoll  v.  Mutual  Benefit  Life  Ins. 
CJo.,  92  N.  W.  277,  278,  115  Wis.  558. 

Aa  Assisiu&eiit  for  benefit  of  ereditors. 

The  word  "assignment"  as  used  in  Civ. 
Code,  S  106,  providing  that  when  cross-de- 
mands have  existed  between  persons  under 
such  circumstances  that  if  one  had  brought 
an  action  against  the  other  a  counterclaim 
could  have  been  set  up,  neither  can  be  de- 
prived of  the  benefit  thereof  by  the  assign- 
ment or  death  of  tlie  other,  does  not  mean 
an  ordinai-y  transfer  of  the  claim  or  cause 
of  action  by  the  party  in  whose  favor  it  ex- 


ists, but  rather  in  the  sense  in  which  it  is 
employed  in  proceedings  in  bankruptcy  and 
insolvency.  Hade  v.  McVay,  31  Ohio  St 
231,  238;  Salladin  v.  Mitchell,  61  N.  W.  127, 
128,  42  Neb.  859. 

The  word  "assignment,"  in  Insolvency 
Act  1881,  S  4,  includes  the  proceeding  by 
which  the  property  of  the  Insolvent  is  pass- 
ed over  to  the  receiver.  Bliss  v.  Doty,  36 
Minn.  168,  169,  30  N.  W.  465.  466. 

Within  the  meaning  of  Laws  1897,  c.  418, 
S  15,  declaring  that  no  assignment  of  a  build- 
ing contract  or  money  due  thereunder  shall  be 
valid  until  the  contract  of  assignment  or  copy 
thereof,  is  filed  by  the  county  clerk  of  the  coun- 
ty where  the  property  is  situated,  the  word 
"assignment"  is  to  be  construed  as  only  mean- 
ing an  ordinary  assignment  and  not  an  as- 
signment for  the  benefit  of  creditors.  An  ordi- 
nary assignment  and  one  for  the  benefit  of 
creditors  have  nothing  in  common,  save  a 
partial  similarity  of  name.  Each  belongs 
to  an  entirely  different  group  of  contracts, 
and  disregarding  words,  and  considering 
merely  the  idea,  two  entirely  unrelated  con- 
cepts result.  To  constitute  an  assignment  for 
the  benefit  of  creditors,  there  must  be  volun- 
tary transfer  by  a  debtor  of  all  his  property 
to  an  assignee  for  the  payment  of  his  debts, 
and  in  this  state  the  assignee  is  simply  a 
trustee,  and  not  the  absolute  owner.  The  ma- 
terial and  essential  characteristics  of  a  gen- 
eral assignment  is  the  presence  of  a  trust 
The  assignee  is  merely  trustee,  and  not  abso- 
lute owner.  He  buys  nothing  and  pays  noth- 
ing, but  takes  the  title  for  the  performance 
of  trustees.  John  P.  Kane  Co.  v.  Kinney,  71 
N.  Y.  Supp.  8,  9. 

As  assisninent  of  whole  interest. 

"An  assignment  is  understood  by  tbe 
common  law  as  a  parting  with  the  whole 
property."  Potter  v.  Holland  (U.  8.)  19  Fed. 
Cas.  1154,  1156  (quoting  2  Bl.  Ck)mm.  826). 

An  "assignment"  is  a  transfer  or  setting 
over  of  property,  or  of  some  right  or  interest 
therein,  from  one  person  to  another,  and,  un- 
less in  some  way  qualified,  it  is  properly  the 
transfer  of  one  whole  interest  in  an  estate 
or  chattel  or  other  thing.  Where  a  policy  of 
insurance  forbids  an  assignment  under  pen- 
alty of  forfeiture,  it  must  be  an  absolute  as- 
signment or  transfer,  and  a  delivery  as  col- 
lateral security  would  not  be  such  an  as- 
signment Griffey  v.  New  York  Cent  Ins. 
Co.,  3  N.  E.  309,  311,  100  N.  Y.  417,  53  Am. 
Rep.  202. 

An  "assignment  of  an  estate"  for  life  or 
for  years  is  a  ti'ansfer  of  the  whole  interest 
of  the  assignor  to  some  one,  other  than  the 
immediate  reversioner  or  remainderman,  hold- 
ing an  estate  which  is  larger  than  that  of  the 
assignor.  Scott's  Ex'x  v.  Scott  (Va.)  18  Grat 
150, 159, 160. 
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As  oliaage  of  title* 

Assignment  "means  a  class  of  acts  by 
which  the  right  or  title  to  something  is  trans- 
ferred to  another  before  the  object  of  the 
transfer  has  become  property  In  possession, 
and  a  right  under  a  contract,  express  or  im- 
plied, which  has  not  been  reduced  to  posses- 
sion', is  therefore  assignable,  as  a  chose  in 
action;  but  If  the  right  has  been  reduced 
to  possession,  there  is  nothing  left  to  trans- 
fer, and  an  assignment  passes  no  property  or 
rights  thereof.  So  a  passbook  representing 
deposits  made  in  a  bank  is  assignable,  and 
an  assignment  of  the  book  transfers  an  equi- 
table title  to  any  deposits  represented  by  the 
books."  Cross  y.  Sacramento  Sav.  Bank,  0 
Pac.  04,  96,  66  Gal.  462. 

"Assignment  Is  a  setting  away  or  trans- 
ferring the  Interest  a  man  hath  In  any  ac- 
tion to  another."  Hutchlngs  v.  Low,  13  N. 
J.  Law  (1  J.  S.  Green)  246,  248  (quoting  Ja- 
cob's Law  Diet). 

The  "assignment'*  of  the  Interest  In  a 
lease  is  a  sale  of  such  interest,  the  parties 
then  becoming  Joint  owners  of  the  lease  and 
Jointly  liable  thereon.  Jackson  t.  O'Hara, 
38  Atl.  624,  625,  183  Pa.  233. 

The  term  "assignments  and  transfers," 
as  used  5  Stat  U.  S.  456,  S  12,  providing 
that  all  "assignments  and  transfers"  of  the 
right  secured  by  such  statute  prior  to  the 
issuing  of  the  patent  for  public  lands  under 
pre-emption  laws  shall  be  null  and  void,  can- 
not be  construed  as  meaning  a  conveyance 
with  covenants  for  title  and  with  warranty 
purporting  to  pass  the  fee  simple  of  lands 
and  tenements.  The  term  "assignments  and 
transfers"  is  used,  when  applied  technically, 
to  describe  a  transfer  of  an  estate  for  years, 
or  an  equitable  interest,  or  a  chattel.  Frank- 
lin V.  Kelley,  2  Neb.  79,  8& 

As  a  oonveyanoe* 

See  "CJonveyance." 

Guaranty  of  payment  iniplled. 

"An  'assignment'  Is  the  appointing  and 
Betting  over  a  right  to  another,  and  imports 
nothing  more  than  that  the  assignor  trans- 
ferred to  the  assignee  his  interest  in  the 
bond  assigned,  with  authority,  before  the 
statute  making  bonds  assignable  for  the 
assignee,  to  sue  In  the  name  of  the  assignor, 
and  after  the  statute  in  his  own  name, 
and  no  Implied  contract  grows  out  of  the 
transaction  that  the  assignor  will  pay  If  the 
obligor  is  unable  to."  Garretsie  v.  Van  Ness, 
2  N.  J.  Law  (1  Penning.)  20,  30,  2  Am.  Dec. 
333. 

An  "assignment  relates  only  to  nonnego* 
tlable  securities."  The  assignor  in  effect 
agrees  that  the  assignee  shall  recover  the 
full  amount  of  the  bonds  from  the  debtor, 
and  If,  after  the  exercise  of  due  diligence, 
he  is  unable  to  do  so,  he,  the  assignor,  wlU 


make  good  the  amount  received  by  him  upon 
the  assignment  In  all  cases  the  actual  con- 
sideration may  be  shown,  and  this  consti- 
tutes  the  measure  of  recovery  by  the  as- 
signee against  the  assignor.  Welsh  ▼.  Eber- 
sole,  75  Va.  651.  657. 

An  assignment  neither  includes  nor  im- 
plies becoming  in  any  way  a  party  to  the  pay- 
ment, or  responsible  for  the  Insolvency  or 
default  of  the  maker.  Paine  v.  Smith,  24 
N.  W.  305,  307,  33  Minn.  495. 

Olianse  of  beneiloiaries  of  policy. 

In  a  provision  on  the  back  of  a  certiflcate 
In  a  benefit  society  that  In  case  of  the  "as- 
signment" of  the  within  certiflcate  the  bene- 
ficiary must  consent  thereto,  and  said  as- 
signment must  be  approved  by  the  secretary, 
otherwise  the  assignment  shall  be  void,  the 
word  "assignment"  does  not  embrace  a 
change  of  beneficiaries  made  by  the  assured, 
but  means  a  formal  transfer  of  the  cer- 
tificate from  the  insured  to  another  person. 
Carpenter  v.  Knapp,  70  N.  W.  764,  768,  101 
Iowa,  712,  34.  L.  B.  A.  128. 

Consignment  of  goods  for  sale. 

The  terms,  "assignment,  transfer  or  con- 
veyance, directly.  Indirectly,  absolutely  or 
conditionally,"  In  Gen.  St  c  118,  S  89,  for- 
bidding any  assignment,  transfer,  or  convey- 
ance, directly,  indirectly,  absolutely,  or  con- 
ditionally, by  an  insolvent  debtor  with  a 
view  to  prefer  a  creditor.  Includes  a  con- 
signment of  goods  to  be  sold  for  or  on  ac- 
count of  the  consignor,  and  therefore  such 
a  consignment  is  prohibited  by  the  statute 
if  the  consignee  is  authorized  by  It  to  apply 
the  avails  of  the  sales  to  the  payment  of  a 
pre-existing  debt  which  the  consignor  owes 
him.  Burpee  ▼•  Sparhawk,  97  Mass.  342; 
844. 

Check. 

See  "Check.- 

Devise. 

Under  a  will  by  which  testator  provided 
that-  if  a  sale,  * 'assignment,"  or  pledge  be 
made  by  any  of  his  children  of  their  inter- 
est in  the  property  devised,  it  shall  work 
a  forfeiture  thereof,  the  devise  by  one  of  such 
children  of  her  share  in  such  property  is  not 
an  assignment  of  her  share,  within  the  mean- 
ing of  this  clause.  The  idea  of  an  "assign- 
ment" Is  essentially  thut  of  transfer  by  one 
existing  party  to  another  existing  party. 
Miller  V.  Worrall,  44  AU.  890,  891,  59  X.  J. 
Eq.  134. 

Enf  oroement  of  lien  distingnialied. 

The  "assignment  of  a  Uen"  is  by  no 
means  the  enforcement  of  a  Hen.  The  en- 
forcement of  a  lien  would  follow  the  assign- 
ment of  it,  and  would  be  a  distinct  and  inde- 
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i;>endeiit  proceeding.    Dorsey  t.  Omo,  48  AtL 
741,  743,  03  Md.  74. 

Equitable  aMisanent  itkmHngwdmhBiL 

The  distinction  between  legal  assign- 
ments that  may  be  enforced  in  an  action  at 
law  and  an  equitable  assignment  that  can 
•only  be  enforced  In  an  equitable  action  seems 
to  be  that  an  assignment  to  be  valid  as  a 
legal  assignment  must  be  of  a  debt  or  fund 
in  existence  at  the  time,  and  of  the  whole 
thereof,  or  of  a  part  of  a  debt  or  fund  then 
in  existence,  and  an  assignment  or  order 
transferring  the  fund  accepted  by  the  debt- 
or or  person  holding  the  fund;  but  in  an  equi- 
table assignment  of  a  specific  debt  or  fund, 
or  part  thereof,  it  is  not  an  essential  element 
that  the  debt  should  have  been  earned  or 
the  fund  be  In  esse  at  the  time  of  the  as- 
signment, or  that  the  assignment  or  order 
transferring  the  specific  debt  or  fund,  or  part 
thereof,  should  be  accepted  by  the  debtor  or 
holder  of  a  specific  fund.  Sykes  v.  First  Nat 
Bank,  49  N.  W.  1058,  1062,  2  S.  D.  242. 

To  make  a  grant  or  assignment  valid  at 
law,  the  thing  which  Is  the  subject  of  it  must 
have  an  existence,  actual  or  potential,  at  the 
time  of  such  grant  or  assignment.  A  mere 
possibility  is  not  assignable,  but  courts  of 
•equity  support  assignments  not  only  of  choses 
in  action,  but  of  contingent  interests  and  ex- 
pectations, and  also  of  things  which  have 
no  present,  actual,  potential  existence,  but 
rest  in  mere  possibility  only.  Mitchell  t. 
Wlnslow  (U.  S.)  17  Fed.  Gas.  527,  581. 

Aa  indomejnent. 

"Assignment"  and  "indorsement"  are 
synonymous,  and  mean  a  transfer.  State  V, 
McLeran  (Vt)  1  Aikens,  811,  813. 

The  words  "assignment"  and  "indor8e^ 
ment"  are  frequently  used  interchangeably. 
Buckner  v.  Real  Estate  Bank,  5  Ark.  (5  Pike) 
^6,  41  Am.  Dec.  105. 

"Assignment,*'  as  applied  to  commercial 
paper,  In  its  original  sense  means  a  trans- 
fer or  conveyance  of  the  right  and  title  of 
the  seller,  and  not  an  Indorsement  Yet  the 
term  is  frequently  used  to  denote  an  Indorse* 
ment  Undoubtedly  the  owner  of  a  note  may 
transfer  his  title  thereto  without  becoming 
liable  as  an  indorser,  but  the  rule  is  that  if 
he  writes  his  name  on  the  note,  without 
words  limiting  his  liability,  he  thereby  be- 
comes an  Indorser.  Andrews  v.  Whitehead 
<Tex.)  60  S.  W.  800,  801. 

The  word  "assignment,"  as  used  in  the 
statute  prohibiting  the  assignment  of  a  bene- 
ficiary certificate  in  a  fraternal  association, 
and  requiring  that  in  case  of  a  change  of 
beneficiaries  the  consent  of  the  association 
shall  be  first  had  and  a  new  certificate  be 
issued,  is  equivalent  to  the  word  "indorse- 
ment," and  relates  only  to  the  Indorsement  or 
transfer  of  such  certificate,  and  not  to  the 


assignment  of  the  claim  thereunder  which 
has  accrued.  Shuman  y.  Supreme  Lodge 
Knights  of  Honor,  81  N.  W.  717,  718,  110 
Iowa,  480. 

As  to  bonds  and  notes  not  negotiable, 
the  legal  title  to  them  passes  by  assignment 
only,  and  as  to  them  "Indorsement"  is  not 
equivalent  to  "assignment."  As  to  them 
assignment  means  more  than  indorsement;  it 
means  indorsement  by  one  party  with  intent 
to  assign,  and  the  acceptance  of  that  as- 
signment by  the  other  party.  Bank  of  Ma- 
rlette  v.  Plndall  (Va.)  2  Rand.  465.  475. 

An  indorsement  on  a  bill  or  note  is  not 
merely  a  transfer  of  title,  but  a  fresh  and 
substantive  contract  by  which  the  indorser 
becomes  a  party  to  the  bill  or  note,  and 
liable  for  its  payment  on  certain  conditions. 
An  "assignment"  means  a  transfer  of  title. 
It  neither  includes  nor  Implies  becoming  in 
any  way  a  party  to  the  payment,  or  respon- 
sible for  the  insolvency  or  default  of  the 
maker.  Paine  v.  Smith,  24  N.  W.  305,  807. 
33  Minn.  495. 

Lease  or  snbleAse  distinsitisHed. 

An  "assignment'*  is  properly  a  transfer 
or  making  over  to  another  of  the  right  one 
has  In  any  estate,  and  It  differs  from  a  lease 
only  In  that  by  a  lease  one  grants  an  interest 
less  than  bis  own,  reserving  to  himself  a  re- 
version, while  in  assignments  he  parts  with 
the  whole  property.  State  v.  Proprietors  of 
Bridges  over  the  Passaic  and  Hackensack, 
21  N.  J.  Law  (1  Zab.)  384,  389  (citing  2  Bl. 
Comm.  317,  326). 

An  "assignment  of  a  lease,"  as  contra- 
distinguished from  a  "sublease,"  signifies  a 
party  with  a  whole  term,  and  whenever  the 
whole  term  is  made  over  by  the  lessee, 
though  in  the  deed  by  which  this  is  done  the 
land  and  power  of  re-entry  for  nonpayment 
are  reserved  to  the  lessee,  the  indorsement 
amounts  to  an  assignment,  and  not  a  sub- 
lease. Craig  V.  Summers,  49  N.  W.  742, 
743,  47  Minn.  189,  15  L.  B.  A.  236  (citing  1 
Wood.  Landl.  &  Ten.  [Am.  Ed.]  fi  258); 
Bedford  v.  T«rhune,  30  N.  Y.  453,  458,  86  Am. 
Dec.  394. 

There  is  a  marked  difference  between  an 
assignment  of  a  lease  and  a  sublease.  By  an 
assignment  the  lessor  parts  with  his  whole 
interest  in  the  estate,  whereas  by  a  sublease 
he  grants  an  interest  less  than  his  own,  re- 
serving to  himself  a  reversion.  A  lease  of  a 
part  only  of  leased  premises  is  a  sublease, 
and  not  an  assignment  of  a  lease.  Shannon 
V.  Grindstaff,  40  Pac.  123,  124,  11  Wash.  536. 

If  a  tenant  parts  with  the  Remised  prem- 
ises for  the  whole  of  his  term,  although  his 
deed  purports  an  underlease,  yet  it  is  in 
legal  effect  an  assignment  of  the  lease.  Thus, 
where  a  lessee  leases  the  premises  to  anothei 
for  a  term  longer  than  the  limit  of  bis  lease, 
such  lease  amounts  to  an  assignment  of  bis 
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lease.    Mulligan  ▼.  Hollingsworth  (U.  S.)  09 
Fed.  216,  222. 

An  "assignment,"  as  applied  to  leasehold 
Interests,  is  properly  defined  to  be  a  trans- 
fer or  making  over  to  another  of  the  right 
one  has  in  the  unexpired  residue  of  a  term 
or  estate  for  years.  An  "assignment,**  as 
contradistinguished  from  an  "underlease," 
signifies  a  parting  with  the  whole  term. 
Where  an  alienor,  by  any  instrument  what- 
ever, whether  reserving  conditions  or  not, 
parts  with  his  entire  interest,  he  has  made 
a  complete  assignment;  or,  if  he  has  trans- 
ferred his  entire  interest  in  a  part  of  the 
domicile,  he  has  made  an  assignment  pro 
tanto;  if  he  retains  a  reversion  in  himself, 
he  has  made  a  sublease.  Thus,  where  the 
holder  of  a  leasehold  interest  >  in  premises, 
part  of  which  defendant  held  under  a  sub- 
lease for  five  years,  executed  to  plaintiff  an 
Instrument  which  purported  to  be  a  lease  of 
a  portion  of  the  premises  held  by  the  defend- 
ant for  the  same  five  years,  such  instrument 
operated  as  an  assignment  of  the  lease  held 
by  defendant,  and  not  as  a  sublease  to  plain- 
tiff. Stover  y.  Cbasse,  26  N.  Y.  Supp.  740, 
Y41,  6  Misc.  Rep.  3d4. 

Mortgage  or  pledge. 

Pledge  distinguished,  see  "Pledge.** 

"Assignment,"  as  used  in  a  fire  insur- 
ance policy  prohibiting  the  assignment  of 
a  policy  without  the  consent  in  writing  of 
the  insurance  company,  means  a  transfer  of 
the  title  to  and  a  control  over  the  property 
insured,  and  cannot  be  construed  as  includ- 
ing a  deposit  of  the  policy  of  insurance  with 
a  creditor  of  the  assured  as  a  security,  col- 
lateral or  original,  for  a  debt  Bills  v.  Kreut- 
zinger,  27  Mo.  811,  814,  72  Am.  Dec.  270. 

"Assignments,"  as  used  in  a  statute  pro- 
viding that  conveyances  and  assignments 
made  in  contemplation  of  insolvency  shall 
oe  void,  does  not  include  a  mortgage.  Bates 
V.  Coe,  10  Conn.  280,  294. 

As  the  word  ''assignment"  In  Rev.  St 
I  6348,  providing  that  all  assignments  in 
trust  to  a  trustee  or  trustees,  made  in  con- 
templation of  insolvency,  with  intent  to 
prefer  one  or  more  creditors,  shall  inure  to 
the  benefit  of  all,  etc.,  embraces  every  form 
of  conveyance  that  will  operate  to  transfer 
title  to  property.  It  includes  a  deed  of  all 
the  debtor's  property,  and  the  contemporane- 
ously executed  written  agreement  authoriz- 
ing the  grantee  to  sell  and  convey  the  same, 
and  to  apply  the  proceeds  thereof  in  a  man- 
ner which  will  prefer  certain  creditors. 
Maas  V.  Miller,  51  N.  B.  15S,  162,  68  Ohio  St 
483. 

Payment  of  pre-existiBg  debt. 

The  words  "conveyance,"  "transfer," 
"assignment'*  or  incumbrance,"  as  used  in 
Bankr.  Act  July  1.  1898,  c.  541,  S  67,  30  Stat 
564  [U.  &  Comp.  St  1901,  p.  3449],  providiug 


that  all  "conveyances,  transfers,  asslgnmenti 
or  incumbrances  of  his  property  or  any  part 
thereof  made  or  given  by  a  person  adjudged 
a  bankrupt  within  four  months  prior  to  the 
filing  of  a  petition  with  intent  to  hinder,  de- 
lay, or  defraud  creditors  shall  be  void,"  ap- 
plies to  a  transfer  or  incumbrance  of  prop- 
erty, real  or  personal,  rather  than  to  the  pay- 
ment of  money  upon  a  pre-existing  debt 
Blakey  v.  Boonville  Nat  Bank  (U.  8.)  95 
Fed.  267,  268. 

Seal  unnecessary* 

An  "assignment"  does  not  like  the  term 
"deed"  or  "specialty,"  signify  an  instrument 
under  seal.  A  mere  written  assignment 
founded  upon  a  valuable  consideration,  is 
Just  as  available  for  the  purpose  of  passing 
to  the  assignee  the  equitable  title  to  land 
as  an  Instrument  under  seal.  Barrett  v. 
Hinckley,  14  N.  B.  863,  864,  124  lit  32,  7  Am. 
St  Rep.  331. 

Subrogation  distlngnished. 

See  "Subrogation." 

Transfer  of  land. 

In  the  law  of  contracts  the  word  *^s- 
signment"  seems  to  be  broad  enough  to  in- 
clude the  transfer  of  an  interest  in  lands 
and  tenements.  Tiede  t.  Schneidt  81  N.  W. 
826,  827,  105  Wis.  470. 

Transfer  to  partner. 

The  word  "assignment**  as  used  In  a 
fire  insurance  policy  insuring  partnership 
property,  and  providing  that  there  shall  be 
no  assignment  of  the  interest  of  the  Insured 
without  the  consent  of  the  company  in  writ- 
ing, means  an  assignment  to  a  stranger,  and 
not  an  assignment  by  one  of  the  partners  to 
the  other,  for,  when  underwriting  for  a  firm, 
the  insurers  will  be  presumed  to  know  and 
be  satisfied  with  each  and  every  of  its  mem- 
bers. They  are  also  presumed  to  know  that 
on  the  death  of  either  of  two  partners,  the 
survivor  for  all  purposes  becomes  the  sole 
legal,  and  on  a  favorable  state  of  the  ac- 
count the  sole  equitable,  owner  of  the  part- 
nership assets.  They  know,  too,  that  on  a 
voluntary  dissolution  of  the  firm,  if  one  part- 
ner has  drawn  out  more  than  his  share,  the 
other  will  thereby  have  been  made  the  sole 
owner  of  the  assets  remaining.  They  there- 
fore agree  in  effect  that  a  transfer  of  the 
interest  from  one  partner  to  another  is  with- 
in the  original  understanding,  and  that  it 
shall  form  no  objection,  in  case  of  loss,  to^ 
the  right  of  recovery.  It  is  an  assent  neces- 
sarily implied  from  the  nature  of  the  con- 
tract snd  given  in  advance.  Wilson  v. 
Genesee  Mut  Ina  Co.  (N.  Y.)'l6  Barb.  51t 
512. 

Of  lease. 

Act  Feb.  15,  1844,  authorizing  receivers 
to  sell  the  real  estate  and  franchises  of  tbe 
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corporation,  and  proTidlng  tbat  notbing  con- 
tained in  the  act  should  be  construed  to  in- 
Talldate  "any  existing  lease  made  by  said 
company  or  assignment  thereof/'  means  only 
"the  transfer  of  the  interest  of  the  tenant, 
and  not  an  assignment  of  a  claim  for  rent 
by  the  landlord."  Potts  ▼.  Trenton  Water 
Power  Co.,  9  N.  J.  Eq.  (1  Stockt)  592,  618. 

Of  patent. 

The  ''assignment  of  a  patent"  is  not  a 
public  document,  but  Is  merely  a  prirate 
writing.  City  of  New  York  v.  American  Ca- 
ble R.  Co.  (U.  S.)  60  Fed.  1016,  9  a  O.  A. 
336. 

Of  vents  and  profits. 

In  Ex  parte  WUlis,  1  Yes.  Jr.  162,  liord 
Thurlow  said  "that  an  assignment  of  rents 
and  profits  Is  an  odd  way  of  conveying,  but 
it  amounts  to  an  equitable  Hen,  and  would 
entitle  the  assignee  to  come  Into  equity  and 
Insist  upon  a  mortgage."  Allen  y.  Gates, 
50  Aa  1092,  1094,  73  Vt  222. 

ASSIGNMENT      FOB      BENEFIT      OF 
CBEDITOBS. 

Bee  "Common-Law  Assignment";  "Gen- 
eral Assignment";  "Partial  Assign- 
ment";   "Voluntary  Assignment." 

Ajd  assignment  "Is  the  transfer  of  prop- 
erty to  a  trustee,  to  be  converted  Into  money, 
and  the  proceeds  thus  realized  to  be  appro- 
priated to  the  payment  of  debts."  Van  Pat- 
ten ▼.  Burr,  S  N.  W.  524,  528,  52  Iowa,  518. 

Ajd  "assignment  for  the  benefit  of  cred- 
itors'* is  an  absolute,  unconditional,  and  ir- 
revocable conveyance  of  the  legal  title  to 
the  real  estate  of  the  insolvent  to  the  as- 
signee in  trust  for  the  benefit  of  the  credit- 
ors. Prouty  v.  Clark,  34  N.  W.  614,  615,  73 
Iowa,  55. 

An  "assignment"  is  a  transfer  by  a  debt- 
or, without  compulsion  of  law,  of  some  or  all 
of  bis  property  to  an  assignee  or  assignees, 
in  trust,  to  apply  the  same  or  the  proceeds 
thereof  to  the  payment  of  some  or  all  of  his 
debts,  and  to  return  the  surplus,  if  any,  to 
the  debtor.  Westchester  Fire  Ins.  Co.  v. 
Blackford,  51  S.  W.  978.  980,  2  Ind.  T.  370 
(citing  Turner  t.  Watkins,  31  Ark.  437). 

"Assignment  for  the  benefit  of  credit- 
ors," according  to  the  common  acceptance 
of  the  term,  is  a  transfer,  without  compul- 
sion of  law,  by  a  debtor  of  his  property  to 
an  assignee,  in  trust,  to  apply  the  same  or 
the  proceeds  thereof  to  the  payment  of  his 
debts,  and  to  return  the  surplus,  if  any,  to 
the  debtor.  As  to  the  form  and  contents  of 
it,  it  has  always  been  understood  in  this 
state  to  be  a  written  deed  of  conveyance  ex- 
ecuted by  the  assignor  as  party  of  the  first 
part  to  the  assignee  as  the  party  of  the  sec- 
ond part,  reciting  the  grantor's  indebtedness 


and  inability  to  pay,  and  conveying  his  prop- 
erty, real  and  personal,  by  apt  words  of 
sale  and  transfer,  to  the  assignee,  in  trust 
to  take  possession  of  and  sell  the  same  and 
to  collect  the  outstanding  debts,  and  out  of 
the  proceeds  to  pay  the  creditors.  Farwell 
V.  Nllsson,  24  N.  B.  74.  75,  133  111.  45  (citing 
Farwell  v.  Cohen,  21  Chi.  Leg.  N.  359.  28  N. 
B.  35,  38,  138  111.  216,  19  L.  R.  A.  281). 

"Assignment,"  as  used  in  the  *  act  of 
1836  relating  to  assignments  for  benefit  of 
creditors,  includes  any  transfer  of  a  man's 
property  in  trust  for  the  payment  of  his 
debts,  without  regard  to  the  particular  form 
of  the  conveyance.  Appeal  of  Johnson,  103 
Pa.  373,  377. 

If  a  conveyance  or  mortgage  is  given 
to  secure  others  than  the  particular  creditor 
to  whom  the  property  was  conveyed  or  mort- 
gaged, and  was  made  in  contemplation  of  In- 
solvency, it  becomes  in  law  an  "assignment," 
and  Inures  to  the  benefit  of  all  of  the  cred- 
itors of  the  grantor.  First  Nat  Bank  v. 
F.  C.  Trebeln  Co.,  52  N.  E.  834,  838,  59  Ohio 
St  316  (citing  Pendery  v.  Alien,  50  Ohio  St 
121.  33  N.  E.  716.  19  U  R.  A.  367;  Gashe 
V.  Young,  51  Ohio  St  876,  88  N.  E.  20). 

Any  transfer  by  a  trader  or  merchant 
of  all  his  stock  and  business,  when  it  covers 
substantially  all  his  property,  may  be  an 
"assignment"  within  the  meaning  of  a  pol- 
icy of  insurance  against  loss  on  sales  sus- 
tained by  the  insolvency  of  debtors  who  have 
assigned  for  the  benefit  of  creditors,  in  spite 
or  its  form  or  the  name  given  to  it  Thus, 
where  a  debtor  conveyed  all  his  property  to 
pay  or  secure  his  debts,  and  at  once  ceased 
to  do  business,  and  the  property  was  deliv- 
ered, it  constituted  an  "assignment"  within 
the  meaning  of  the  policy.  People  v.  Mer- 
cantile Credit  Guarantee  Co.,  60  N.  E.  24, 
26,  166  N.  y.  416  (citing  Brown  v.  Guthrie, 
110  N.  Y.  435,  441,  18  N.  B.  254;  Brltton  v. 
Lorenz,  45  N.  Y.  51;  Dana  v.  Lull,  17  Vt 
390;  Kendall  v.  Bishop,  76  Mich.  G34,  43  N. 
W.  645;  White  v.  Cotzhausen,  129  U.  S.  329, 
9  Sup.  Ct  309,  32  U  Ed.  677). 

"Assignments,"  as  used  in  Act  1884, 
amending  Gen.  St,  regulating  assignments 
by  insolvent  debtors  by  providing  that  In  all 
assignments  made  in  pursuance  of  this  act 
wages  and  salaries  owing  to  employ<^s  shall 
be  preferred,  Is  to  be  construed  as  being  used 
in  the  proper  sense  of  the  transfer  and  trust 
which  the  written  instrument  makes  effect- 
ual, and  not  as  simply  meaning  the  written 
Instrument  or  the  Instrument  necessary  to 
effect  such  assignment  Richardson  v.  Thur- 
ber,  11  N.  B.  138.  134,  104  N.  Y.  606. 

Assignments  for  the  benefit  of  creditors 
are  substantially  like  wills,  unilateral  ar- 
rangements In  all  their  essential  particulars, 
the  assignor  himself  declaring  the  extent  and 
conditions  of  the  grant  so  far  as  the  law  al- 
lows, an  assignee  having  no  part  in  the  mat- 
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ter,  except  tbe  simple  acceptance  of  the  trust 
as  created.  Appeal  of  Fallon,  42  Pa.  (6 
Wright)  236,  26d. 

The  word  ''assignment,"  as  used  in  Act 
March  5,  1859,  relating  to  an  assignment  for 
the  benefit  of  creditors,  is  used  In  its  or- 
dinary, sense  as  meaning  the  transfer  of 
property  by  the  owner,  and  the  statute,  there- 
fore, does  not  prevent  a  debtor  from  mak- 
ing a  contract  with  his  creditors  by  which 
Ills  property  is  conveyed  to  trustees  to  be 
disposed  of  for  his  own  benefit  as  well  as 
that  of  his  creditors.  Robbing  t«  Magee,  76 
Ind.  381,  385. 

Attaohment  distinsvisl^®^ 

Assignment  in  insolvency  Is  a  sequestra- 
tion of  all  the  debtor's  property  to  pay  all 
his  creditors  pro  rata,  as  distinguished  from 
attachment,  which  is  a  sequestration  to  pay 
a  single  debt  Maltbie  v.  Hotchklss,  88 
Conn.  80,  85,  9  Am.  Rep.  364. 

BlU  of  sale   distiiisiaslied. 

See  "Bill  of  Sale." 

Condltloiial  transfer. 

A  voluntary  assignment  is' an  instrument 
in  writing,  executed  by  a  failing  debtor,  by 
which  he  assigns  to  a  third  person  as  as- 
signee the  whole  or  the  bulk  of  his  property, 
to  be  by  him  distributed  among  the  as- 
signor's creditors  in  satisfaction  of  their  de- 
mands. In  order  to  constitute  an  assign- 
ment for  the  benefit  of  creditors,  the  prop- 
erty must  be  conveyed  to  an  assignee  au- 
thorized to  sell  it,  absolutely,  and  not  on  a 
contingency,  to  distribute  the  proceeds  among 
creditors.  The  conveyance  or  assignment 
must  pass  both  the  legal  and  the  equitable 
title,  with  no  right  of  redemption  in  the  debt- 
or. A  conveyance  direct  to  several  cred- 
itors whose  debts  it  secures,  as  well  as  trus- 
tees named,  providing  that  the  trustee  is 
not  to  sell  it  absolutely,  but  only  on  a  con- 
tingency, is  not  an  assignment  for  the  bene- 
at  of  creditors,  but  is  in  effect  a  mere  mort- 
gage. Blackman  v.  Metropolitan  Dairy  Co., 
77  111.  App.  609,  610. 

As  a  oonveyaBee. 

See  "Conveyance.** 

Deed  of  trust  or  jnortsage  dlstinenisli- 
ed. 

The  distinction  between  a  **mortgage" 
and  an  "assignment"  exists^  principally  in 
the  Interest  which  the  mortgagor  retains  in 
the  property,  namely,  his  equity  of  redemp- 
tion. An  assignment  is  intended  as  a  pay- 
ment, and  a  mortgage  as  security;  but  the 
equity  of  redemption  in  the  mortgage,  and 
the  absence  of  it  in  the  assignment,  is  their 
distinguished  feature  of  difference.  Stltes 
V.  Champion,  24  Atl.  403,  406,  49  N.  J.  Eq. 
(4  Dick.)  446;   Farmers*  &  Traders'  Bauk  v. 


Martin,  33  S.  W.  565,  566,  96  Teon.  (12  Pickle) 
1;  Warner  v.  Littlefleld,  50  N.  W.  721,  T24,  89 
Mich.  329. 

As  distinguished  from  "deeds  of  trust," 
an  "assignment"  is  more  than  a  security 
for  the  payment  of  debts.  It  is  an  absolute 
appropriation  of  property  to  their  payment 
The  distinction  Is  that  an  assignment  is  a 
conveyance  to  the  trustee  for  the  purpose  of 
raising  funds  to  pay  a  debt,  while  a  deed  of 
trust  in  the  nature  of  a  mortgage  is  a  convey- 
ance In  trust  for  the  purpose  of  securing  a 
debt,  pubject  to  a  condition  of  defeasance. 
Union  Nat.  Bank  v.  Bank  of  Kansas  City.  10 
Sup.  Ct.  1013,  1016,  136  U.  S.  223,  34  L.  Bd. 
341;  Sandusky  v.  Paris,  38  S.  E.  563,  573, 
49  W.  Va.  150;  Crow  v.  Beardsley,  68  Mo. 
435,  437. 

In  discussing  the  difference  between  a 
'•mortgage"  and  a  "deed  of  trust"  the  court 
said:  "A  mortgage  being  merely  intended 
as  security  for  a  debt,  gives,  under  our  sys- 
tem at  least,  merely  a  lien  upon  the  prop- 
erty, with  or  without  power  of  sale,  leaving 
an  equity  of  redemption  in  the  mortgagor, 
and  the  surplus,  if  any,  after  the  payment 
of  the  debt,  within  the  reach  of  his  credit- 
ors by  due  process  of  law.  An  assignment, 
on  the  other  hand,  conveys  to  the  assignee 
the  entire  estate  of  the  assignor  in  the  prop- 
erty, to  be  disposed  of  by  the  trustee  In  sucb 
manner  as  the  assignor  may  have  lawfully 
directed.  The  mortgagor  may  vacate  the 
mortgage  at  any  time  by  the  payment  of  a 
debt,  but  by  an  assignment  the  property  pass- 
es beyond  the  control  of  the  assignor  in  any 
event  It  is  true  that  should  a  surplus  re- 
main after  paying  the  debt  a  trust  would  re- 
sult in  favor  of  the  assignor,  and  the  as- 
signee would  hold  for  his  benefit"  Schneider 
V.  Bagley,  24  S.  W.  1116,  1117,  6  Tex.  Civ. 
App.  226;  Adams  v.  Bateman  (Tex.)  29  S.  W. 
1124,  1126;  Lochte  v.  Blum,  30  S.  W.  925,  927, 
10  Tex.  Civ.  App.  385.  Thus  a  conveyance 
by  an  insolvent  partner  to  a  trustee  of  all 
his  property  to  convert  into  cash  and  to  pay 
certain  preferred  debts,  and  then  to  distrib- 
ute the  remainder  pro  rata  among  other  cred- 
itors, and  with  no  claim  or  defeasance  there- 
in, is  an  assignment  and  not  a  mortgage. 
Schneider  v.  Bagley,  24  S.  W.  1116,  1117,  6 
Tex.  Civ.  App.  226.  An  instrument  convey- 
ing all  the  property  of  an  insolvent  to  an- 
other, and  giving  him  power  to  sell  the  prop- 
erty and  pay  the  debts,  and  return  the  bal- 
ance to  the  grantor,  is  a  statutory  assign- 
ment, and  not  a  mortgage.  Lochte  v.  Blum, 
30  S.  W.  925,  927.  10  Tex.  Civ.  App.  385.  An 
instrument  conveying  all  of  insolvent's  prop- 
erty for  the  purpose  of  securing  all  his  debts, 
and  providing  that  after  the  debts  are  paid 
the  property  remaining  in  the  hands  of  the 
grantee  shall  be  returned  to  the  grantor,  is  a 
mortgage,  and  not  an  assignment  for  the  ben- 
efit of  creditors.  Adams  v.  Bateman  (Tex.) 
29  S.  W.  1124,  112a 
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An  assignment  for  the  benefit  of  credit- 
ors is  more  than  a  security  for  the  iMiy- 
ment  of  debts;  it  is  an  absolute  appropria- 
tion of  property  for  their  payment.  It  does 
not  create  a  lien  in  favor  of  the  creditors  np- 
on  the  property,  which  in  equity  is  still  re- 
garded as  the  assignor's,  but  it  passes  both 
the  legal  and  equitable  title  absolutely  be- 
yond the  control  of  the  assignor,  and  the 
trust  which  results  to  the  assignor  in  the  un- 
employed balance  does  not  indicate  such  an 
equity.  An  assignment  for  the  benefit  of 
creditors  implies  an  actual  transfer  of  the 
property  to  an  assignee  or  trustees,  so  that 
the  assignor  is  divested  of  all  control  over  it 
Sandusky  t.  Faris,  88  S.  B.  563,  573,  49  W. 
Va.  150;  Sandmeyer  v.  Dakota  Fire  &  Ma- 
rine Ins.  Co.,  60  N.  W.  353,  355,  2  S.  D.  346; 
Martin  v.  Hausman  (U.  S.)  14  Fed.  160,  165; 
8tite8  V.  Champion,  24  Atl.  403,  406,  49  N. 
J.  £ki.  446.  Hence  a  deed  of  trust  of  a  debt- 
or's property  to  a  trustee,  to  have  and  hold 
the  same  to  secure  the  payment  of  an  indebt- 
edness to  one  of  his  creditors,  the  trustee  to 
proceed  at  once  to  realize  from  such  property 
at  either  public  or  private  sale  for  cash,  keep- 
ing an  accurate  account  of  all  goods  so  sold 
and  the  amount  realized  therefrom,  as  well 
as  all  expenses,  and  apply  the  proceeds  of 
such  sales  to  pay,  first,  the  cost  and  expenses, 
and  the  balance  pro  rata  upon  the  indebted- 
ness as  it  matured  imtil  the  whole  should  be 
paid,  and  when  fully  paid  the  deed  of  trust 
to  be  released,  is  an  assignment  fo"  the 
benefit  of  all  his  creditors,  whether  named 
in  the  instr^mient  or  not,  and  the  property 
cannot  be  applied  exclusively  to  the  debt  of 
the  beneficiary  in  the  so-called  "trust  deed." 
Martin  v.  Hausman  (U    S.)  14  Fed.  160,  165. 

In  Hembree  v.  Blackburn,  16  Or.  153, 
19  Pac  73,  the  court,  in  holding  that  a  mort- 
gage upon  all  of  the  property  of  a  firm  was 
not  an  assignment,  said;  "The  distinction, 
however,  Is  clearly  defined.  A  mortgage,  or 
deed  of  trust  in  the  nature  of  a  mortgage,  is 
a  security  for  a  deed.  An  assignment  is  more 
than  that  It  is  an  absolute  appropriation 
of  property  to  the  payment  of  debts.  A 
mortgage  creates  a  Hen  upon  property  in 
favor  of  the  creditor,  leaving  the  equity  of 
redemption  still  the  property  of  the  debtor, 
and  liable  to  sale  or  incumbrance  by  him, 
so  that  a  mortgage  containing  a  defeasance 
clause  and  a  reservation  to  Jhe  insolvent  over 
the  mortgaged  property  under  default  in  pay- 
ing the  debt  is  not  an  assignment  for  the 
benefit  of  creditors."  Beall  v.  Cowan  (U.  S.) 
75  Fed.  139, 144,  21  C.  C.  A  267. 

An  assignment  is  a  transfer  by  a  debtor, 
without  compulsion  of  law,  of  some  or  all 
of  his  property  to  an  assignee  or  assignees 
in  trust,  to  apply  the  same,  or  the  proceeds 
thereof,  to  the  payment  of  some  or  all  of  his 
debts,  and  to  return  the  surplus,  if  any,  to 
the  debtor.  "A  mortgage  is  a  security 
against  the  default  of  a  debtor  in  the  pay- 
ment of  his  debts.    We  do  not  hold  that  the 


giving  of  one  or  more  mortgages,  th«  con- 
fession of  Judgments,  or  other  means  adopted 
to  give  security  or  preference,  constitute 
necessarily,  or  even  ordinarily,  an  assign- 
ment. But  what  we  do  hold  is  that  where 
one  or  more  Instruments  are  executed  by  a 
debtor,  in  whatsoever  form  or  by  whatsoever 
name,  with  the  intention  of  having  them 
operate  as  an  assignment,  and  with  the  inten- 
tion of  granting  the  property  conveyed  abso- 
lutely to  the  trustee  to  raise  a  fund  to  pay 
debts,  the  transaction  constitutes  an  assign- 
ment." Mr.  Justice  Walker,  in  Turner  v. 
Watkins,  81  Ark.  429,  487  (cited  in  Westches- 
I  ter  Fire  Ins.  Co.  v.  Blackford,  51  S.  W.  978, 
980,  2  Ind.  T.  37(9. 


The  general  distinction  between  a  "mort- 
;  gage"  and  an  "assignment"  is  well  under- 
I  stood.  The  one  is  intended  to  secure,  the 
other  to  satisfy,  a  debt.  A  mortgage  contem- 
plates a  personal  effort  to  pay  the  debt,  or 
at  least  reserves  the  right,  by  doing  so,  to 
restore  the  mortgagor's  title.  An  assign- 
ment, on  the  other  hand,  implies  a  surrender 
of  bis  property  to  his  creditors,  without  the 
hope  of  redeeming  it  The  forln  of  the  two 
instruments  is  quite  similar.  If  the  Instru- 
ment on  its  face  is  ambiguous.  It  may  be 
read  in  the  light  of  surrounding  circumstan- 
ces, to  see  whether  it  is  really  a  mortgage  or 
an  assignment.  Where  a  deed  of  trust  was 
made  payable  on  demand,  and  the  grantor 
was  unable  to  continue  business,  and  the  trus- 
tee was  authorized  to  take  immediate  pos- 
session, such  facts  do  not  of  themselves  con- 
vert a  mortgage  into  an  assignment.  The 
controlling  guide  is  the  intention  of  the  par- 
ties at  the  time  the  instrument  was  executed. 
Marquese  v.  Felsenthal,  24  S.  W.  493,  494,  58 
Ark.  298. 

The  essential  elements  of  an  assignment 
are  that  there  shall  be  an  actual  transfer  of 
the  property  of  the  debtor  to  another  in  trust 
for  the  payment  of  creditors,  with  either  an 
express  or  an  implied  provision  that  the  sur- 
plus, if  any,  shall  be  returned  to  the  assignor. 
A  mortgage  is  the  transfer  of  the  property  of 
a  debtor  as  security  for  the  payment  of  one 
or  more  obligations,  with  a  condition,  ex- 
pressed or  implied,  that  on  payment  of  the 
debt  the  title  reverts  to  the  mortgagor.  A 
sale  Is  an  absolute  transfer  of  the  property 
to  the  vendee.  Much  of  the  language  used 
in  an  Instrument  belonging  to  one  of  these 
classes  will  be  found  in  the  others,  and  the 
court  must  determine  in  each  instance  the 
real  intent  of  the  party.  In  order  to  deter- 
tnlne  which  is  intended.  SmIth-McCord  Dry 
Goods  Co.  T.  Carson,  52  Pac.  880,  882,  59 
Kan.  295. 

An  instrument  purported  to  be  entered 
Into  between  a  cortaln  person  of  tbe  first  part, 
and  a  certain  person  of  the  second  part,  and 
the  several  persons,  creditors  of  the  party 
of  the  first  part,  who  have  executed,  or  shall 
hereafter  execute  or  accede  to,  these  presents. 
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It  then  redted  that  the  party  of  the  first  part 
was  indebted  to  certain  persons,  which  indebt- 
edness he  was  unable  to  pay,  and  was  de- 
sirous of  conveying  his  property  for  the  ben- 
efit of  his  creditors,  and  then  proceeded  to 
convey  to  a  party  of  the  second  part  all  of 
his  property  of  every  descrlptioil,  except  ex- 
empt property,  to  have  and  to  hold  the  same, 
in  trust  and  confidence,  to  sell  and  dispose 
of  the  property  and  collect  said  choses  in  ac- 
tion, using  reasonable  discretion,  and  from 
the  proceeds  to  pay  expenses,  to  distribute 
and  pay  the  remainder  thereof  to  and  among 
the  parties  of  the  third  part  ratably  in  pro- 
portion to  their  respective  debts,  and  pay 
over  the  surplus,  after  paying  all  parties  of 
the  third  part  in  full,  to  the  party  of  the 
first  part,  his  executors,  administrators,  and 
assigns.  It  was  held  that  this  instrument 
was  a  mortgage  or  deed  of  trust,  as  distin- 
guished from  a  statutory  assignment  Prou- 
ty  V.  Musquiz  (Tex.)  59  S.  W.  568,  560. 

An  "assignment*'  is  a  making  over  or 
transfer  of  property,  and  hence,  where  a 
debtor  made  a  deed  conveying  his  property 
in  trust  to  a-  third  person  for  the  benefit  of 
his  creditors,  such  transaction  was  an  assign- 
ment of  his  property,  and  the  third  person 
to  whom  it  was  transferred  is  the  assignee 
thereof,  though  the  Instrument  was  called  a 
"trust  deed,'*  and  conveyed  the  property  as 
trust  property.  In  trust,  Schee  v.  La  Grange, 
42  N.  W.  616,  618,  78  Iowa,  101. 

A  conveyance  which  passes  the  legal  ti- 
tle to  a  trustee,  to  be  Immediately  sold,  and 
directs  that  the  proceeds  shall  be  applied  to 
the  payment  of  a  debt,  is  generally  held  by 
other  courts  to  be  an  assignment  An  instru- 
ment which  is  intended  merely  to  secure  a 
debt  is,  on  the  other  hand,  usually  held  to  be 
a  mortgage,  and  this  distinction  has  become 
the  recognized  rule.  Hence  an  Instrument 
conveying  ali  of  an  Insolvent's  property  to 
secure  all  his  debts,  and  providing  that  aft- 
er the  debts  are  paid  the  remaining  property 
shall  be  returned  to  the  grantor,  is  a  mort- 
gage, and  not  an  assignment  for  creditors. 
Adams  v.  Bateman,  30  S.  W.  855,  88  Tex. 
130. 

An  assignment  for  the  benefit  of  credit- 
ors is  a  transfer  of  a  debtor's  property  for 
the  purpose  of  having  the  same  applied  as 
far  as  the  same  will  go  in  satisfaction  of  the 
debts  of  the  assignor.  It  need  not  necessarily 
be  an  assignment  in  name  for  the  benefit 
of  creditors,  nor  need  it  be  by  any  one  in- 
strument Thus,  a  mortgage,  or  several 
mortgages  taken  together,  with  or  without 
an  assignment  proper,  given  as  a  part  of  one 
transaction,  may  constitute  an  assignment 
for  the  benefit  of  creditors,  if  it  was  thereby 
intended  by  the  debtor  to  transfer  all  of  his 
property  for  the  payment  of  his  debts.  Bur- 
rows V.  LehndorCr,  8  Iowa  (8  Clarke)  96. 

"Assignment"  as  the  term  is  used  to 
denote  a  conveyance  for  the  benefit  of  the 
grantor'a  creditors,   is   any   conveyance  by 


which  a  grantor  parts  with  the  title  to  Us 
property  in  order  that  the  same  might  be 
administered  by  the  grantee  for  the  payment 
of  the  grantor's  debts;  and  hence  a  chattel 
mortgage  with  power  of  sale,  together  with 
a  stipulation  that  the  mortgagee  shall  pay 
certain  debts  of  the  mortgagor,  constituted 
an  assignment.  Kiser  ▼.  Dannenberg,  15  S. 
E.  17,  20,  88  Oa.  541. 

Dissolution  of  eorporation  diotinsiiiali- 
ed« 

A  petition  for  a  voluntary  dissolution  of 
a  corporation  is  not  an  assignment  for  the 
benefit  of  creditors.  One  important  difference 
between  the  two  proceedings  is  that  a  general 
assignment  usually  implies  insolvency;  a  vol- 
untary dissolution  does  not  The  latter 
course  is  frequently  resorted  to  where  a  sol- 
vent corporation  desires  to  go  out  of  business. 
In  re  Empire  Metallic  R^dstead  Co.  (U.  S.) 
95  Fed.  957,  965. 

As  Judicial  prooeeding. 

See  "Judicial  Proceeding." 

liOTj  of  ezeontiLon  equivalent. 

An  assignment  for  the  benefit  of  credit- 
ors of  an  insolvent  debtor  is  the  equivalent, 
for  the  protection  of  their  rights  against  prior 
mortgages  to  the  levy,  of  execution  on  the 
property  at  the  suit  of  each  of  the  creditors, 
and  operates  as  the  seizure  of  the  property 
by  legal  process  in  behalf  of  each  and  all  of 
the  creditors  from  the  date  of  the  assign- 
ment Besuden  v.  Besuden,  49  N.  K  1024. 
1025,  57  Ohio  St  508. 

BelatioB   of   debtor   and   creditor  im- 
plied. 

An  "assignment*'  implies  the  relation  of 
debtor  and  creditor  between  the  assignor  and 
those  to  be  benefited  by  the  assignment,  and 
that  the  consideration  is  an  existing  debt  or 
liability,  and  contemplates  that  the  debtor 
thereby  divests  himself  of  his  property  for 
the  benefit  of  one  or  more  of  his  credit- 
ors; and  hence  a  sale  or  mortgage  for  a 
present  consideration,  and  not  on  account  of 
a  pre-existing  debt  or  obligation,  is  not  an 
assignment  technically  speaking,  nor  with- 
in the  meaning  of  Rev.  St  S  3466  [U.  S. 
Comp.  St  1901,  p.  2314],  providing  that  when- 
ever any  person  indebted  to  the  United 
States  is  insolv^t  the  debt  to  the  United 
States  shall  be  first  satisfied,  and  that  the 
priority  shall  extend  to  cases  in  which  a  debt- 
or who  has  not  sufiicient  property  to  pay  his 
debts  makes  a  voluntary  assignment  of  it 
United  States  v.  Orlswold  (U.  S.)  8  Fed.  49& 
501. 

Sale  di8tins:nislied« 

See  "Sale." 

SolTeney  of  grantor,  effect  of. 

When  any  person  makes  a  transfer  of 
property,  money,  rights,  or  credits  to  a  tros- 
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tee  in  trust  for  the  benefit  of  creditors,  snch 
transfer  constitutes  an  assignment  under 
Bey.  St  c.  4,  tit  2,  pt  3.  Eren  though  the 
maker  of  such  transfer  should  be  fully  sol- 
vent, still  the  transfer  will  be  held  to  be  an 
assignment  If  it  is  made  to  a  trustee  in  trust 
for  the  benefit  of  creditors.  Any  instrument 
which  by  a  transfer  of  property  creates  a 
trust  in  a  trustee  for  the  benefit  of  creditors 
is  an  assignment  and  its  form  in  other  re- 
spects is  not  material.  A  deed  conveying 
real  property  to  a  trustee  in  trust  for  the 
benefit  of  creditors  constitutes  an  assign- 
ment and  such  deed,  or  a  copy  thereof, 
should  be  filed  in  the  probate  court  at  the 
time  of  making  such  deed.  Wambaugh  v. 
Northwestern  Mut  Life  Ins.  Co.,  52  N.  E. 
839,  841,  58  Ohio  St  228. 

As  a  transfer  in  generaL 

See  •Transfer.'* 

Transfer  to  oredltor. 

An  assignment  made  directly  to  the  cred- 
itors, either  as  collateral  security  or  in  satis- 
faction of  the  assignor's  debt  is  not  an  as- 
signment in  trust  within  the  meaning  of  Act 
March  24,  1818,  relating  to  voluntary  as- 
signments to  any  person  in  trust  for  the  use 
of  his  creditors.  Ghaffees  v.  Risk,  24  Pa. 
(12  Harris)  432,  433. 

As  a  transfer  of  entire  estate  of  debtor. 

An  instrument  which  shows  that  it  was 
not  the  intention  of  the  maker  to  convey  all 
of  his  property  subject  to  execution,  nor  for 
the  benefit  of  all  bis  creditors,  is  not  an  as- 
signment for  the  benefit  of  creditors  within 
the  assignment  law  of  the  state.  Martin- 
Brown  CJo.  V.  Slebe,  26  S.  W.  327,  829,  6  Tex. 
Civ.  App.  232. 

An  assignment,  whether  statutory  or 
common-law,  conveys  to  the  assignee  the  en- 
tire estate  of  the  assignor.  It  vests  the  title 
in  the  assignee,  which  cannot  be  dlT^ted  by 
mere  payment  of  the  debts.  If  the  debts  be 
satisfied,  the  assignee  would  hold  the  bal- 
ance of  the  applied  estate  in  trust  for  the  as- 
signor. If  the  instrument  on  its  face,  when 
construed  according  to  the  settled  rules  of 
construction  in  this  state,  does  not  pass  the 
title  of  the  assignor  to  the  assignee,  it  can- 
not be  held  to  be  an  assignment  but  must  be 
held  to  be  a  mortgage.  Tittle  v.  Vanleer,  29 
S.  W.  1065,  1066,  89  Tex.  174,  87  L.  B.  A  837 
(citing  Watterman  v.  Silberberg,  67  Tex.  100, 
101, 2  S.  W.  578). 

An  assignment  for  the  benefit  of  cred- 
itors, since  the  act  of  1843,  may  be  defined  to 
be  a  transfer  by  a  debtor  of  the  whole  or 
part  of  his  effects  to  some  person  in  trust  to 
pay  all  his  creditors  in  like  proportions,  and 
return  the  surplus,  if  any.  to  the  debtor. 
Wiener  v.  Davis,  18  Pa.  (6  Harris)  331,  333. 


Transfer  of  spoeifio  f nnd. 

The  assignment  to  a  trustee  or  agent  of 
a  specific  fund  to  pay  a  particular  debt  is  not 
such  an  assignment  for  the  benefit  of  cred- 
itors as  the  statute  requires  shall  be  acknowl- 
edged and  lodged  for  record.  Bottoms  y. 
McFerran  (Ky.)  43  S.  W.  236,  237. 

,  The  assignment  of  a  specified  fund  to 
one  creditor  to  secure  his  debt  due  is  not  a 
general  assignment  for  the  benefit  of  cred- 
itors. Deane  v.  John  A.  Tolman  Ck>.»  83  111. 
App.  486. 

Tmst  implied. 

To  constitute  an  assignment  in  trust  for 
the  benefit  of  creditors  within  the  meaning 
of  Act  March  24,  1818,  there  must  be  a  trans- 
fer of  the  property  assigned  to  another — 
more  than  mere  transmission  of  its  custody 
or  management.  The  form  is  not  material, 
but  there  must  be  a  trust  created  for  the 
creditor  which  is  enforceable.  Beans  v.  Bul- 
Utt  57  Pa.  (7  P.  F.  Smith)  221,  229. 

-  Code,  S  977,  provides  that  no  "general  as- 
signment" of  property  by  an  insolvent  or  In 
contemplation  of  insolvency,  for  the  benefit 
of  creditors  of  the  assignor,  shall  be  valid 
unless  it  be  made  for  the  benefit  of  all  his 
creditors,  etc.  Held,  that  the  word  "assign- 
ment" as  here  used  has  acquired  a  peculiar 
and  appropriate  meaning,  which  means  a 
transfer  to  another  of  the  property  of  an  in- 
solvent to  be  administered  for  the  benefit  of 
his  creditors.  It  is  a  technical  word,  and  im- 
plies a  trust  and  contemplates  the  interven- 
tion of  a  trustee.  Cowles  y.  Bicketts,  1  Iowa 
(1  Clarke)  582,  585. 

"Voluntary  assignments  for  the  benefit 
of  creditors  or  otherwise  are  transfers  with- 
out compulsion  of  law  by  debtors  of  some  or 
all  of  their  property  to  an  assignee  or  as- 
signees in  trust  to  apply  the  same,  or  the 
proceeds  thereof,  to  the  payment  of  some  or 
all  of  their  debts,  and  to  return  the  surplus, 
if  any,  to  the  debtor.  There  must  be  a  trust 
a  trustee,  creditors,  and  cestui  que  trust,  who 
can  compel  an  enforcement  of  the  trust  in  or- 
der to  constitute  an  assignment  for  the  bene- 
fit of  creditors.  It  implies  a  trust  and  con- 
templates the  intervention  of  a  trustee.  As- 
signments directly  to  creditors,  and  not  upon 
trusts,  are  not  voluntary  assignments  for  the 
benefit  of  creditors."  Maxwell  t.  Simonton, 
51  N.  W.  869,  871,  81  Wis.  635.     - 

A  voluntary  assignment  for  the  benefit 
of  creditors  implies  a  trust  and  contemplates 
the  intervention  of  a  trustee.  Assignments 
directly  to  creditors,  and  not  upon  trust  are 
not  voluntary  assignments  for  the  benefit  of 
the  creditors.  Unless  a  trust  is  thereby  cre- 
ated by  the  assignor  in  favor  of  creditors, 
such  conveyances  are  not  within  the  class  of 
Instruments  known  as  "assignments  for  cred- 
itors/' and  hence  a  mortgage  of  a  debtor's 
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property  to  separate  parties  for  the  security 
of  good-faith  indebtedness,  in  which  there 
was  no  express  or  implied  agreement  or  ar- 
rangement for  trustee,  and  no  trust  created 
in  favor  of  creditors,  and  did  not  convey  all 
the  debtor's  property,  is  not  an  assignment 
for  the  benefit  of  the  creditors.  Sheldon  y« 
Mann,  48  N.  W.  573,  577,  85  Mich.  265. 

ASSIGNMENT  OF  DOWER. 

The  assignment  of  dower  is  not  a  con- 
veyance, but  the  dowress,  by  intendment  of 
law,  is  in  by  her  husband.  The  only  object  to 
be  accomplished  by  the  assignment  is  to  give 
the  widow  a  right  of  entry  and  to  define  the 
boundaries  of  her  possessions,  the  allotment 
conferring  upon  her  no  new  right  to  the  land, 
and,  after  the  dower  is  assigned,  her  seizure 
relates  back  to  the  date  of  the  death  of  her 
husband,  and  the  antecedent  seizure  of  the 
heir,  which  took  effect  on  the  death  of  the 
husband,  is  considered  as  never  having  had 
an  existence,  and  she  is,  in  contemplation  of 
law,  the  immediate  successor  in  title  to  the 
husband.  Bettis  y.  McNider,  34  South.  818, 
814,  137  Ala.  588. 

ASSIGNMENT  OF  ERROR. 

See  ''Specific  Assignment  of  Error." 

An  assignment  of  errors  is  a  specifica- 
tion of  the  errors  on  which  the  appellant  re- 
lies for  a  reversal  of  the  case  with  such  full- 
ness as  may  be  necessary  to  give  aid'  to  the 
court  In  the  examination  of  the  transcript 
Squires  ▼.  Foorman,  10  Gal.  298.  299.' 

An  assignment  of  error  is  a  pleading  up- 
on which  an  issue  is  made  In  an  appellate 
court  or  In  an  appellate  proceeding  upon 
which  an  issue  is  made  by  demurrer,  joinder, 
or  plea.    Wells  y.  Martin,  1  Ohio  St  386,  388. 

An  assignment  of  error  actually  means 
the  marking  or  pointing  out  of  the  error. 
Franz  Falk  Brewing  Co.  v.  Mielenz,  37  N. 
W.  728,  5  Dak.  136,  138;  State  v.  Chapman, 
47  N.  W.  411.  1  S.  D.  414,  10  L.  R.  A.  432. 
Assignments  of  error  should  be  so  framed  as 
to  enable  the  court  to  readily  discern  with- 
out aid  of  argument  what  particular  errors 
are  relied  on.  Hedlun  v.  Holy  Terror  Mln. 
Co.  <S.  D.)  92  N.  W.  31,  36. 

The  purpose  of  an  assignment  of  errors  Is 
to  apprise  the  opposite  counsel  and  the  court 
of  the  particular  legal  points  relied  upon  for 
a  reversal  of  the  Judgment  of  the  trial  court 
Hence  an  attempt  to  make  the  assignment  of 
errors  more  particular  in  the  brief  is  not 
proper.  Lloyd  v.  Chapman  (U.  S.)  93  Fed. 
599,  600.  35  C.  C.  A.  474  (citing  Doe  v.  Water- 
loo Min,  Co.  [U.  S.]  17  C.  a  A.  190,  196,  70 
Fed.  455,  456). 

The  ofllce  of  an  assignment  of  error  Is 
to  notify  the  opposite  party  of  the  particular 
action  of  the  court  below  complained  of,  and. 


if  the  assignment  does  not  specify  the  alleged 
error.  It  will  be  insufficient;  and  therefore  an 
assignment  as  follows,  "as  shown  In  the  bill 
of  exceptions,"  is  void  for  uncertainty,  and 
will  not  be  noticed  by  the  Supreme  Court 
Smith  y.  Williams,  36  Miss.  545,  547. 

The  assignment  of  errors  Is  a  pleading 
filed  by  the  party  complaining  of  the  errors 
of  the  Judge,  and  each  assignment  should  be 
single,  and  not  multifarious,  for  that  reason. 
A  general  objection  to  evidence  stating  no 
reason  is  insufficient  A  general  objection  to 
a  charge  Is  of  no  value.  The  bill  must  show 
that  the  precise  point  of  which  a  review  Is 
sought  was  made  by  the  counsel,  presented 
to  the  mind  of  the  court,  and  decided  before 
ball  was  sealed.  If  it  do  that.  It  Is  sufficient 
Associates  of  Jersey  Co.  y.  Davison,  29  N.  J. 
Law  (5  Dutch.)  415,  418. 

The  object  of  an  assignment  of  errors  is 
to  point  to  the  specific  error  claimed  to  have 
been  committed  by  the  court  below  for  which 
the  Judgment  should  be  reversed,  so  as  to  ob- 
viate the  necessity  of  the  discussion  by  the 
opposite  party,  and  the  examination  by  the 
court  of  all  the  questions  which  may  have 
been  raised  on  the  trial  of  the  case  In  the 
lower  court  Clements  y.  Hearne,  45  Tex. 
415,  416. 

An  assignment  of  error  Is  In  the  nature 
of  a  declaration  or  complaint  and  to  permit 
a  party  to  assign  one  class  of  errors  and  to 
argue  another  would  be  to  countenance  con- 
nivance and  unfair  practice.  Hollingsworth 
y.  State,  8  Ind.  257,  258. 

An  assignment  of  error  constitutes  the 
appellants  complaint  or  cause  of  action  in 
the  Supreme  Court  In  the  absence  of  such 
an  assignment  It  is  not  Informed  in  any  legal 
manner  of  what  supposed  errors  the  appel- 
lant complains,  or  upon  what  grounds  the 
Judgment  l)elow  Is  sought  to  be  reversed. 
Pruitt  V.  Edinburg,  F.  R.  A  N.  Turnpike  Co. 
71  Ind.  244;  Deputy  y.  Hill,  85  Ind.  75,  76; 
Williams  y.  Riley,  88  Ind.  290,  293. 

An  assignment  of  errors  on  appeal  is  ap- 
pellant's pleading  tendering  an  Issue  of  law. 
It  might  be  said  to  be  the  very  foundation 
upon  which  he  rests  his  right  to  require  the 
court  to  examine  and  review  the  errors  Im- 
puted to  the  trial  court  Rubey  y.  Hough 
and.)  67  N.  B.  267. 

An  assignment  of  error  In  the  Appellate 
Court  performs  the  same  office  as  a  declara- 
tion In  the  lower  court  Lang  y.  Max,  50 
111.  App.  465,  466. 

An  assignment  of  error  in  the  Supreme 
Court  performs  the  same  office  as  a  declara- 
tion in  a  court  of  original  Jurisdiction.  It 
would  be  Just  as  regular  and  proper  for  the 
circuit  court  to  render  a  Judgment  In  a  cause 
where  there  is  no  declaration  as  for  this 
court  to  affirm  or  reverse  a  Judgment  where 
there  is  no  assignment  of  errors.  Ditch  ▼• 
Sennott  5  N.  E.  395,  396,  116  111.  288. 
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An  assignment  of  errors  Is  In  the  nature 
of  a  declaration.  Error  In  law  and  error  in 
fact  cannot  b<B  regularly  assigned  together  in 
an  assignment  of  errors.  If  it  be  attempted, 
the  assignment  will  be  bad  for  duplicity,  and 
subject  to  a  special  demurrer.  BeYeral  er- 
rors of  the  same  class  may  be  assigned,  but 
error  in  law  and  error  in  fact  cannot  be  as- 
signed in  the  same  cause,  for  they  are  dis- 
tinct matters  and  require  different  trials. 
Acker  v.  Ledyard  (N.  Y.)  1  Denio,  677. 

In  practice  an  assignment  of  error  is  the 
statement  of  the  case  of  the  plaintiff  setting 
forth  the  error  complained  of.  It  corre- 
sponds with  the  declaration  in  an  ordinary  ac- 
tion. All  the  errors  of  which  the  plaintiff 
complains  should  be  set  forth  and  assigned 
in  distinct  terms,  so  that  the  defendant  may 
plead  to  them.  An  assignment  of  error  is  in 
the  nature  of  a  declaration,  and  is  either  of 
errors  in  fact  or  in  law.  A  brief  cannot  be 
treated  as  an  assignment  of  error^  for  a  brief 
is  an  abridged  statement  of  the  party's  case 
— ^a  summary  of  the  points  or  questions  in 
issue.  In  general  legal  usage,  a  brief  is  in 
no  sense  a  pleading.  It  contains  a  statement 
of  the  facts  shown  by  the  record,  and  the 
points,  authorities,  and  arguments  relied  up- 
on to  sustain  the  contention  presented  for 
consideration.  Lamy  ▼.  Lamy,  12  Pac.  650 
4  N   M.  (Johns.)  43. 

A88IONOB 

"In  its  popular  sense  an  assigno*  is  one ! 
who  transfers  a  right  of  action  not  transfer- 
able at  common  law."    Clement  ▼.  Adams 
(N.  Y.)  12  How.  Prac.  163,  164. 

Whoerer  may  transfer  the  whole  of  a 
particular  estate  is  an  assignor,  whether  the 
estate  be  personal  or  real  property,  or  the 
assignment  be  by  deed  or  parol.  Glasford 
V.  Baker,  1  Wash.  T.  224,  227  (citing  Whart 
Law  Diet  6&;  Bouy.  Law  Diet.  pp.  183, 
ld4). 

In  law,  he  who  pays  or  lends  a  bank  note 
or  transfers  anything  in  action,  negotiable 
at  common  law,  is  an  assignor.  It  is  in  this 
sense  that  the  word  "assignor**  is  used  in 
Code,  S  390,  relating  to  the  examination  of 
parties  to  actions  or  special  proceedings,  and 
providing  that  the  assignor  of  a  thing  in 
action  shall  not  be  examined  in  respect  to 
any  transaction,  etc.  Potter  v.  Bushnell  (N. 
Y.)  10  How.  Prac.  94,  06. 

Endorser  of  note. 

An  indorser  of  a  note  Is  not  an  assignor 
of  a  thing  in  action,  within  the  meaning  of 
Code,  i  399,  relating  to  the  examination  of 
parties  to  actions,  and  proyiding  that  the 
assignor  of  a  thing  in  action  shall  not  be 
examined,  etc.  Hicks  v.  Wlrth  (N.  Y.)  10 
How.  Prac.  655,  558;  Porter  v.  Potter,  18 
N.  Y.  52.  53;  Jagoe  v.  Alleyn  (N.  Y.)  16  Barb. 
580,  582. 

1  Wos.  ft  P.— «7 


Under  a  statute  declaring  that,  when  an 
assignor  of  a  thing  in  action  or  contract  is 
examined  as  a  witness  on  the  behalf  of  any 
person  deriylng  title  through  or  from  him,  the 
adverse  party  may  offer  himself  as  a  wit- 
ness to  the  same  matter  in  his  own  behalf, 
it  is  held  that  a  person  t^*ansf erring  by  de- 
livery a  promissory  note  payable  to  bearer 
is  an  "assignor,"  within  the  meaning  of  the 
statute.  It  is  true,  says  the  court,  the  usual 
term  applied  to  the  parties  transferring  nego- 
tiable paper  is  not  "assignor,"  nor  is  the 
usual  term  applied  to  the  act  of  transfer  as- 
signment, but  the  words  "indorser,"  "bearer," 
"transfer,"  and  "negotiate,"  are  the  proper 
mercantile  terms.  But  assignor  of  a  thing 
in  action  or  contract  comprehends  a  much 
larger  class  of  contracts  than  mercantile 
paper,  and  must  also  Include  them.  So  the 
word  "assignment**  means  the  conveyance  of 
the  interest  a  man  has  in  an  estate  or  chose 
in  action,  and  is  more  comprehensive  than 
the  term  "indorse  and  negotiate,**  or  the  like 
mercantile  words,  applied  to  negotiable  paper. 
Bump  V.  Van  Orsdale  (N.  Y.)  11  Barb.  634, 
638. 

As  the  term  is  used  in  Rev.  St  c.  137, 
S  51,  prohibiting  the  "assignor**  of  a  thing  in 
action  from  testifying  in  an  action  brought 
thereon,  it  applies  only  to  the  assignors  of 
such  things  in  action  as  were  made  assigna- 
ble at  law  by  the  Code,  and  were  not  so 
previously,  and  which  the  assignee,  contrary 
to  former  rules,  was  authorized  to  prosecute 
in  his  own  name,  and  hence  does  not  include 
one  who  transfers  a  promissory  note  or 'bill 
by  indorsement  or  delivery.  McConnell  v. 
McCraken,  14  Wis.  83,  85,  86;  McHose  v. 
Cain,  22  Wis.  486,  487. 

Where  an  indebtedness  evidenced  by  a 
note  is  barred  by  a  discharge  in  bankruptcy, 
but  the  debtor  renews  the  claim  by  a  new 
promise  to  pay  it,  and  the  holder  afterwards 
indorses  and  delivers  the  note  to  another, 
the  transfer  of  the  right  to  bring  action 
on  the  note,  accompanying  its  indorsement 
and  delivery,  constitutes  the  person  so  trans- 
ferring the  note  an  assignor,  so  that  when 
the  debtor  is  sued  on  the  note  by  the  subse- 
quent bolder,  and  the  prior  holder  is  in- 
troduced to  prove  the  new  promise  to  pay, 
the  defendant  under  section  397  of  the  Code, 
becomes  a  competent  witness  as  to  the  same 
matter.  Clark  v.  Atkinson,  2  E.  D.  Smith, 
112,  116. 

ASSIGNS. 

See  "Heirs  and  Assigns.** 

"Assigns**  is  a  word  comprehending  all 
those  who  take  either  immediately  or  remote- 
ly from  or  under  the  assignor,  whether  by 
conveyance,  devise,  descent,  or  act  of  law. 
Bally  V.  De  Crespigny,  10  Best  &  S.  1,  12; 
Brown  v.  Crpokston  Agricultural  Ass'n,  26 
N.  W.  907,  908,  34  Minn.  545. 
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The  word  "assigns/'  as  used  in  How.  St 
Mich.  {  7545,  proYidlng  that  In  a  suit  in  which 
the  heirs,  assigns,  or  personal  representatiyes 
of  a  decedent  are  parties,  the  opposite  party, 
if  examined  as  a  witness  in  his  own  behalf, 
shall  not  be  permitted  to  testify,  etc.,  means 
"a  person  to  wh<Mn  any  property  or  right  is 
transferred  by  a  deceased  person  in  his  life- 
time." Ripley  ▼.  Seligman,  50  N.  W.  143, 
145,  88  Mich.  177. 

The  term  "assigns"  means  those  who  are 
•assigned,  deputed,  or  appointed,  by  the  act 
of  the  party  or  the  operation  of  law,  to  do 
any  act  or  enjoy  a  benefit  on  their  own  ac- 
count or  risk.  Smith  v.  Baxter,  49  Atl.  1130, 
62  N.  J.  Bq.  209. 

"Assigns"  means  those  to  whom  rights 
have  been  transmitted  by  particular  title, 
such  as  sale,  donations,  legacy,  transfer,  or 
cession.  Civ.  Code  La.  1900,  art  3550, 
subd.  5. 

The  word  "assigns,"  when  used  in  an 
agreement  to  pay  to  H.  or  his  assigns  a  certain 
sum  of  money,  in  consideration  that  he  shall 
giye  a  lease  of  certain  rooms  for  the  use  of 
a  post  office  at  a  lower  rate  of  rent  than  an 
adequate  compensation  for  such  premises, 
means  any  person  or  persons  to  whom  the 
property  might  be  transferred  before  the  ex- 
ecution of  the  lease,  and  cannot  refer  to  per- 
sons who  might  succeed  to  the  title  after- 
wards, because  no  lease  from  them  would 
be  necessary.  Sanborn  v.  First  Nat  Bank, 
47  Pac  660,  661,  9  Colo.  App.  245. 

The  word  "assigns"  in  a  deed  by  a  land 
agent  to  the  heirs  and  assigns  of  a  certain 
person,  executed  In  pursuance  of  a  legislatlye 
resolye,  that  a  certain  amount  of  land  be 
granted  to  each  reyolutlonary  soldier,  In- 
dicates that  the  purpose  of  the  deed  is  to 
affirm  a  prior  title,  to  whomsoever  the  own- 
er of  that  title  might  have  assigned  it  Ban- 
ton  V.  Crosby,  50  Ati.  86,  87,  95  Me.  429. 

"Assigns,**  as  used  in  a  mortgage  au- 
thorizing the  mortgagee,  his  heirs,  executors, 
administrators,  or  assigns,  to  sell  the  prem- 
ises therein  conveyed  in  case  of  default  does 
not  authorize  the  trustee  to  assign  the  es- 
tate to  a  stranger,  nor,  If  assigned,  does  it 
authorize  the  stranger  to  execute  the  power 
of  sale.  Bitter  v.  Calhoun  (Tex.)  8  S.  W. 
523,  525. 

"Assigns,"  as  used  In  Act  1870,  providing 
that  the  act  should  be  held  to  constitute  an 
Irrepealable  contract  between  the  railroad 
company,  whose  property  it  exempted  from 
taxation,  and  its  successors  and  assigns,  was 
probably  used  to  designate  such  persons  or 
corporations  as  might  acquire  land  certificates 
before  location,  or  the  lands  afterwards. 
International  &  G.  N.  Ry.  Co.  v.  Smith  Coun- 
ty, 65  Tex.  21,  25. 

The  term  "assigns,"  as  used  in  a  will 
providing  that,  when  the  homestead  should 


be  no  longer  used  or  occupied  by  either  or 
any  of  testator's  daughters,  the  same  was 
devised  to  such  child  or  children  at  that  time 
living,  and  their  heirs  and  assigns  forever, 
was  used  merely  to  indicate  the  absolute 
character  of  the  estate — a  fee  which  the  re- 
maindermen were  to  take.  It  has  no  signifi- 
cance beyond  that  and  was  entirely  unneces- 
sary. EndicoU  V.  Bndicott  3  AtL  157,  160. 
41  N.  J.  Eq.  (14  Stew.)  93. 

"Assigns,"  as  used  In  a  deed  conveying 
land  to  a  railroad  corporation,  its  successors 
and  assigns,  for  the  purpose  of  running,  erect- 
ing, and  establishing  a  railroad,  cannot  be 
construed  as  extending  to  any  assigns  ex- 
cept one  who  should  be  the  assignee  of  its 
franchise  to  establish  and  run  a  railroad. 
East  Alabama  Ry.  Co.  v.  Doe,  5  Sup.  Ct 
869,  874,  114  U.  S.  340,  29  L.  Ed.  136. 

"Assigns,"  as  used  In  Laws  1874,  a  154, 
§  4,  as  amended  by  Laws  1876,  c  263,  author- 
izing the  erection  and  maintenance  of  dams 
across  a  certain  river,  and  giving  the  person 
constructing  the  dam,  his  heirs  and  assigns, 
i  a  lien  for  the  toll  on  logs  sluiced  through  such 
.  dams,  to  be  enforced  in  the-  same  manner 
I  as  a  laborer's  lien  on  logs,  should  be  oon- 
j  strued  as  meaning  assigns  of  the  franchise 
I  to  erect  and  maintain  the  dam,  and  not  of 
the  lien  for  tolls.    It  does  not  give  the  owner 
of   such   franchise  the  right  to  assign  his 
I  right  to  a  lien  on  the  logs  for  tolls  to  which 
I  he  was  entitled  for  sluicing  them  through  the 
dam.    Tewksbury  v.  Bronson,  4  N.  W.  749, 
750,  48  Wis.  581. 

As  affectins  alienability. 

The  word  "assigns"  need  not  be  used  in 
a  lease  If  made  to  the  lessee,  his  executors 
or  administrators,  since  the  lessee's  assigns, 
or  persons  holding  through  or  under  him,  are 
included  in  himself;  his  right  to  assign 
being  an  Incident  to  his  estate  In  the  land 
under  the  lease.  Church  v.  Brown,  15  Ves. 
258,  263. 

The  word  "assigns"  In  the  UmitaUon  of  a 
fee  Is  not  requisite  to  give  the  estate  devised 
the  quality  of  alienability,  and,  where  an 
estate  is  given  by  technical  words,  this  aliena- 
bility cannot  be  restricted,  since  such  a  re> 
strictlon  would  be  Inconsistent  with  the  na- 
ture of  the  estate.  Grant  v.  Carpenter,  8  R. 
I.  86,  3a 

The  first  clause  of  a  will  devised  to  a 
daughter  certain  lands  for  life,  and,  after 
her  death,  "to  her  heirs  or  their  assigns," 
The  second  and  third  clauses  devised  to  other 
daughters  other  lands  on  like  conditions,  ex- 
cept that  the  devise  was  not  to  the  heirs  of 
each  "or  their  assigns,"  but  to  the  heirs  of 
each  "and  assigns."  The  residuary  clause 
devised  a  life  estate  to  the  wife,  and  from 
and  after  her  death  devised  the  same  to  the 
three  daughters  and  to  their  heirs  '*and  as- 
signs." Held,  that  the  word  "assigns,"  as 
used  In  the  second  and  third  clauses,  meant 
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that  there  was  a  grant  of  power  to  dispose 
of  tbe  remainder,  notwithstanding  the  words 
of  apparent  limitation.  Goetz  y.  Ballon,  19 
N.  Y.  Supp.  433,  434,  64  Hun,  490. 

Where  a  deed  conveyed  property  to  cer- 
tain named  grantees  during  tbelr  natural  life, 
and  after  their  death  to  their  heirs  and  as- 
signs, the  use  of  the  word  '^assigns*'  eylden- 
ced  an  intention  on  the  part  of  the  grantors 
to  give  the  grantee  power  to  sell  and  dispose 
of  the  property,  and  was  held  to  be  incon- 
sistent with  an  intention  on  the  part  of  the 
grantors  that  the  grantee  should  take  only  a 
life  estate.  Johnson  v.  Morton,  67  S.  W. 
790,  791,  28  Tex.  Civ.  App.  296. 

As  used  in  a  will  devising  the  testator's 
realty  to  each  of  his  three  sons,  their  heirs 
and  assigns,  forever,  the  word  "assigns'* 
cannot  be  construed  as  enlarging  or  in  any 
manner  affecting  the  interest  devised.  Ev- 
ery interest  recognized  by  law  may  be  the 
object  of  an  assignment  It  belongs  essen- 
tially to  every  species  of  interest  or  property, 
and  the  introduction  of  the  term,  therefore, 
in  a  will,  was  superfluous  and  inoperative. 
Wortendyk  v.  Wortendyk,  7  N.  J.  Law  (2 
Halst)  363,  378. 

Asslsnabillty  or  SMSotiabillty  impllecL 

The  words  "assigns,"  in  an  insurance 
policy  providing  that  the  company  will  pay 
the  amount  of  the  insurance  to  the  executor 
or  administrator  of  the  assured,  and  also 
to  his  assigns,  was  presumably  used  in  its 
ordinary  acceptation,  meaning  assignees,  and 
such  word,  together  with  a  paragraph  which 
provides  that  the  company  will  not  notice 
any  assignment  of  this  policy  until  the  orig- 
inal or  duplicate  thereof  shall  be  filed  in 
the  home  office,  clearly  indicates  the  sense 
of  the  parties  that  the  insured  has  an  as- 
signable interest  in  the  policy  which  he  might 
transfer  in  his  lifetime  to  a  third  party, 
and  that  such  contract  did  not  create  an 
absolute  trust  fund  not  capable  of  diversion 
In  the  lifetime  of  the  assured.  Ladd  v.  Union 
Mut.  Life  Ins.  Co.  (U.  S.)  116  Fed.  878, 
884. 

The  use  of  the  word  "assigns"  in  a  bill 
of  lading  is  an  authority  to  dispose  of  it; 
thus  indicating  that  the  bill  of  lading  is  a 
negotiable  instrument.  Pollard  v.  Reardon 
CD.  S.)  65  Fed.  848,  850,  13  C.  C.  A.  171. 

Assignee  by  operation  of  law. 

"Assigns,"  or,  as  the  word  is  more  com- 
monly spelled,  "assignees,"  are  of  two  classes, 
depending  upon  the  manner  of  their  creation: 
First,  the  voluntary  assignees,  who  are  cre- 
ated by  the  act  of  the  parties;  and,  second, 
assignees  created  by  operation  of  law. 
Whether,  in  a  given  case,  an  assignee  be- 
londs  to  the  first  or  second  class,  depends 
upon  the  purpose  for  which  he  was  created, 
the  object  to  be  obtained  by  his  creation,  and 
the  language  of  the  statute  or  other  instru- 


ment from  which  he  derives  his  power.  A 
voluntary  assignee  is  ordinarily  invested 
with  all  the  rights  which  his  assignor  pos- 
sessed with  respect  to  the  property,  whUe 
the  rights  of  an  assignee  by  operation  of  law 
are  such  only  as  are  necessarily  incident  to 
the  complete  possession  and  enjoyment  of 
the  things  assigned.  The  voluntary  assignee 
takes  the  property  with  all  the  rights  thereto 
possessed  by  his  assignor,  and,  if  he  has  paid 
a  valuable  consideration,  may  claim  all  the 
rights  of  a  bona  fide  purchaser  with  respect 
thereto.  Upon  the  other  hand,  an  assignee 
by  operation  of  law — as,  for  instance,  a  pur- 
chaser at  a  judicial  sale — takes  only  such 
title  as  the  execution  debtor  possessed  at  the 
time  of  the  sale,  and  a  purchaser  of  orig- 
inal rights  to  entryman  on  public  lands  at 
an  execution  sale  against  his  or  his  grantee 
is  not  an  assignee,  within  the  meaning  of  the 
act  of  June  16,  1880,  c.  244,  §  2,  21  Stat. 
287  [U.  S.  Comp.  St  1901,  p.  1416],  providing 
that  when,  for  any  cause,  an  entry  on  public 
lands  has  been  erroneously- allowed  and  can- 
not be  confirmed,  repayment  should  be  made 
of  the  consideration  to  the  entryman  or  to 
his  heirs  or  assigns.  Hoffeld  v.  United 
States,  22  Sup.  OL  927,  928,  186  U.  S.  273, 
46  L.  Ed.  1160. 

"Assigns,"  in  its  legal  significance,  in- 
cludes an  assign  by  an  operation  of  law  as 
well  as  assign  by  contract  The  term  is  used 
in  this  broad  sense  in  Code  1892,  {  4461, 
providing  that  forcible  entry  and  detainer 
may  be  maintained  by  the  legal  representa- 
tives or  assigns  of  any  person  against  whom 
the  possession  of  land  is  withheld  by  a  ten- 
afit  after  the  expiration  of  his  right.  Glenn 
V.  Caldwell,  20  South.  152,  153,  74  Miss.  49. 

As  assignee  in  writing. 

"Assigns,"  as  used  in  Rev.  Code,  S  930, 
providing  that  an  action  against  a  county 
treasurer  for  a  claim  against  the  county  can 
only  be  maintained  by  the  party  to  whom 
it  is  payable,  his  legal  representatives  or  as- 
signs, means  a  transfer  in  writing,  and  not 
by  delivery  only.  When  commercial  paper 
payable  to  bearer  Is  transferred  by  delivery, 
both  the  right  of  property  and  the  right  to 
issue  pass  thereby  to  the  transferee;  and 
this  is  frequently  called  an  "assignment" 
of  such  chose  in  action.  But  this  has  gone 
by  under  the  usage  of  commerce,  and  is 
scarcely  a  correct  use  of  the  term.  Assign- 
ment proper  is  a  transfer  by  writing,  as  dis- 
tinguished from  one  by  delivery.  Enloe  v. 
Reike,  56  Ala.  500,  504. 

As  assignee  of  whole  interest. 

"Assigns"  as  used  in  the  forcible  de- 
tainer act  of  1865,  §  4,  providing  that  such 
action  shall  lie  wherever  any  person  shall 
hold  over  against  the  lessor,  his  heirs  or 
assigns,  includes  assignees  of  that  portion 
of  the  reversion  which  follows  immediately 
on  the  termination  of  the  term  of  the  tenant 


ASSIGNS 


580 


ASSIGNS 


wrongfnlly  holding  over.  BouYler  defines 
the  word  ''assigns"  as  those  to  whom  rights 
have  been  transmitted  by  particular  title, 
such  as  sales,  gift,  legacy,  transfer,  or  ces- 
sion. Of  the  word  ''assignment"  he  says: 
"In  common  parlance  this  word  signiHes  the 
transfer  of  all  kinds  of  property,  real,  per- 
sonal, and  mixed,  and,  whether  the  same  be 
in  possession  or  in  action,  is  a  general  as- 
signment. In  a  more  technical  sense  it  is 
usually  applied  to  the  transfer  of  a  term  of 
years;  but  it  is  more  particularly  used  to 
slgni^  a  transfer  of  some  particular  estate 
or  interest  in  lands,  and  will  embrace  a  lease 
for  years.  It  is  not  necessary  that  the  gran- 
tee be  the  holder  of  the  entire  reYersion. 
BaU  ▼.  Ghadwick,  46  111.  28,  31. 

"Assigns,"  as  used  in  a  grant  to  the  li- 
censee of  a  patent  and  his  assigns,  must  be 
construed  as  the  right  to  assign  the  license 
as  an  entirety,  and  not  in  parts.  Brush  Elec- 
tric Co.  V.  California  Electric  Light  Co.  (U. 
S.)  52  Fed.  945,  964,  3  O.  C.  A.  368. 

Contractor. 

The  word  "assigns,"  as  used  in  Act  Nov. 
24,  1790,  {  22,  providing  that  the  bridges  to 
be  built  by  virtue  of  this  act  shall  continue 
the  property  of  the  persons  therein  named — 
that  is,  the  commissioners,  their  executors, 
administrators,  or  assigns — for  the  term  of 
99  years  from  the  passing  of  this  act,  and 
no  longer,  does  not  mean  the  persons  who 
should  contract  to  build  the  bridges,  for  the 
persons  Intended  by  the  proviso  are  to  hold 
the  property  in  the  bridges  for  the  whole 
term  of  99  years  under  all  circumstances, 
and  without  regard  to  the  question  how 
many  years'  toll  might  be  agreed  upon  as 
sufficient  to  compensate  for  the  building  of 
the  bridges;  it  being  also  provided  in  the  act 
that  the  bridges  should  be  erected  in  con- 
sideration of  the  toll  for  a  certain  number  of 
years  that  could  be  earned  to  the  builders. 
Proprietors  of  Bridges  over  Passaic  and 
Hackensack  Rivers  v.  State,  22  N.  J.  Law  (2 
Zab.)  593,  594. 

Estate  in  fee  implied. 

The  word  "assigns,"  as  used  In  a  will 
bequeathing  land  to  a  certain  person  and  his 
assigns,  is  not  a  sufficient  word  of  purchase 
to  pass  a  fee-simple  estate  in  and  of  itself. 
It  has  been  held  that  the  expression  "to  one 
and  his  assigns  forever"  will  pass  a  fee, 
but  this  is  probably  more  from  the  force  of 
the  word  "forever"  than  from  the  use  of  the 
word  "assigns."  "Assigns"  will  never  be 
construed  as  sufficient  to  enlarge  or  in  any 
manner  affect  a  certain  Interest  given  by 
will.  Weart  v.  Cruser,  13  Atl.  36,  38^  49  N. 
J.  Law  (20  Vroom)  475. 

Ezeontor  or  administrator. 

The  word  "assigns,"  as  used  in  a  bond 
which  recited  that  D.  was  indebted  to  de- 
fendant, that  F.  was  indebted  to  D.,  that  D. 


had  conveyed  certain  lands  to  defendant, 
and  that  defendant  had  agreed,  on  payment 
of  the  indebtedness  of  D.  to  him  and  of  F.  to 
D.,  to  convey  the  lands  to  E.  F.  or  her  as- 
signs, might  be  construed  to  include  an  ad- 
ministrator. Douglas  T.  Hennessy,  8  AtL 
213,  215,  15  IL  I.  272. 

Although  the  words  "assign"  and  "as- 
signee" frequently  designate  and  Include  ex- 
ecutors and  administrators,  the  assignee  of 
an  assignee  in  perpetuum,  the  heir  of  an 
assignee,  the  assignee  of  an  heir,  the  assignee 
of  an  assignee's  executor,  and  a  devisee,  yet, 
in  a  statute  where  the  words  "personal  rep- 
resentative" are  also  used  in  the  same  con- 
nection, the  term  "assignee"  cannot  have 
such  enlarged  sense.  Page  t.  Johnston,  23 
Wis.  295,  296. 

Cteaatee  or  pvreliaser. 

As  used  in  a  bond  for  a  deed  providing 
that  if  said  grantor,  his  heirs  or  assigns, 
make  a  good  and  sufficient  deed,  then  this 
obligation  to  be  null  and  void,  the  word 
"assigns"  must  be  construed  to  mean  gran- 
tee. Shelly  T.  Mikkelson,  63  N.  W.  210,  214^ 
5  N.  D.  22. 

The  word  "assigns,"  in  a  contract  made 
between  one  who  has  conveyed  land  to  an- 
other supposing  it  to  contain  a  less  number 
of  acres  than  it  did  contain,  executed,  after 
the  discovery  of  the  mistake,  in  which  the 
purchaser  agreed  to  reconvey  a  portion  of 
the  land,  the  contract  being  expressly  made 
binding  on  the  assigns  of  both  of  said  par- 
ties, cannot  be  limited  in  its  signlflcation  to 
assignees  of  the  contract,  but  includes  gran- 
tees of  the  land.    Torrence  v.  Shedd.  41  N. 

E.  95,  100,  156  111.  194. 

The  word  "assigns,**  as  used  in  a  bond 
which  recited  that  D.  was  indebted  to  de- 
fendant, that  F.  was  indebted  to  D.,  that  D. 
had  conveyed  certain  lands  to  defendant 
and  that  defendant  bad  agreed,  on  payment 
of  the  indebtedness  of  D.  to  him  and  of 

F.  to  D.,  to  convey  the  lands  to  E.  F.  or 
her  assigns,  meant,  not  assignees  of  the  land, 
but  assignees  of  the  bond  itself.  Douglas  t. 
Hennessy,  3  AU.  213,  215,  15  R.  L  272. 

The  word  "assigns,"  within  Pol.  Code,  | 
3477,  requiring  the  county  treasurer  to  pay 
amounts  due  on  reclamation  of  swamp  land 
to  the  original  purchaser  o;*  his  assigns,  is 
used  to  designate  an  assignee  of  the  in* 
debtedness,  and  not  to  a  succession  in  in- 
terest of  the  original  purchaser  by  virtu* 
of  the  purchase  of  the  land  merely.  MlUer 
V.  Batz  (Cal.)  61  Pac.  935,  936. 

"The  term  'assigns'  is  as  comprehensive 
as  that  of  purchaser,  .r  one  taking  by  pur- 
chase. It  means  those  to  whom  rights  have 
been  transferred  by  particular  title,  such  as 
sale,  gift,  legacy,  transfer,  or  cession."  Wat- 
son V.  Donnelly  (N.  Y.)  28  Barb.  653,  658 
(citing  Booth's  Case^  5  Co.  Bep.  77b). 
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The  term  "assigns^"  as  used  in  Gen.  St 
1884,  {  6041«  proTldlng  that  the  mortgagor, 
his  heirs,  executors,  and  administrators,  or 
assigns,  may  redeem  within  12  months  after 
a  mortgage  foreclosure  sale,  should  be  con- 
strued to  Include  a  purchaser  at  an  abortive 
mortgage  foreclosure  sale,  who  has  gone  into 
the  possession  of  the  mortgaged  premises  bj 
consent,  express  or  Implied,  by  the  mortgagor 
or  his  successor  in  interest,  in  the  belief  that 
the  foreclosure  was  regular  and  valid,  and 
has  remained  in  such  possession  until  the  re- 
demption period  has  expired.  Law  v.  Cit- 
izens* Bank,  89  N.  W.  820,  85  Minn.  411,  80 
Am.  St  Rep.  666. 

The  word  "assigns,"  as  used  in  the  stat- 
ute providing  that  where  a  suit  is  defended 
by  the  assigns  of  a  deceased  person  the  op- 
posite party  shall  not  be  permitted  to  testify 
as  to  matters  which  must  have  been  equally 
within  the  knowledge  of  the  deceased  per- 
son, is  used  in  its  legal  sense,  and  signifies 
a  person  to  whom  any  property  or  right  is 
transferred  by  a  deceased  in  his  lifetime,  and 
is  broad  enough  to  cover  successive  trans- 
fers. Ripley  V.  Sellgman,  50  N.  W.  145,  88 
Mich.  177.  It  thus  includes  a  grantee  in  a 
deed  from  a  deceased  grantor.  Bailey  v. 
Holden,  71  N.  W.  841,  113  Mich.  402. 

We  know  of  no  instance,  either  in  our 
statutes  or  in  the  decisions  of  our  courts, 
where  the  word  "assigns"  has  been  applied 
to  a  purchaser  at  execution  sale.  Evans  v. 
Kroutinger  (Idaho)  72  Pac.  882,  884. 

Heirs  and  deTiaees. 

As  used  in  the  act  of  1798  authorizing 
an  alien  grantee  to  hold  lands  granted  to  him 
in  pursuance  of  the  act  to  his  heirs  and  as- 
signs forever,  the  term  "assigns"  includes 
devisees  and  the  heirs  of  assignees  and  as- 
signees of  heirs.  Duke  of  Cumberland  v. 
Graves,  7  N.  Y.  (3  Seld.)  805,  312. 

"Assigns,"  as  used  in  a  deed  of  trust 
to  secure  a  debt  conveying  land  to  the  trus- 
tees named  therein  and  the  survivor  of  them, 
and  to  the  heirs,  executors,  administrators, 
and  assigns  of  said  survivor  in  trust  and 
giving  them  power  to  sell  the  property,  does 
not  mean  persons  who  may  be  made  assigns 
by  the  spontaneous  act  of  the  surviving  trus- 
tee to  take  effect  during  his  life,  but  it  means 
persons  who  may  be  made  such  by  devises 
and  bequests;  and  hence  the  surviving  trus- 
tee could  not  while  living,  without  an  ex- 
press authority  for  that  purpose,  delegate 
this  power  to  another.  Whittelsey  v. 
Hughes,  30  Mo.  18,  20. 

Junior  niorts;asee. 

The  word  "assigns"  has  been  deemed  to 
comprehend  all  those  who  take  either  im- 
mediately or  remotely  from  or  under  the  as- 
signment, whether  by  conveyance,  devise, 
descent,  or  act  of  law.  Baily  v.  De  Gres- 
pigny,  lb  R.  4  Q.  B.  180,  186.    Under  Gen. 


St  1878,  c.  81,  S  18,  providing  that  all  surplus 
of  a  foreclosure  sale  shall  be  paid  "to  the 
mortgagor,  his  legal  representative  or  as- 
signs," the  word  "assigns"  is  broad  enough 
to  include  a  second  mortgagee.  Brown  v. 
Grookston  Agricultural  Ass*n,  84  Minn.  545, 
546,  647,  26  N.  W.  007,  908. 

Within  the  provisions  of  Rev.  Godes,  { 
5424,  providing  that  on  the  sale  of  prem- 
ises on  a  mortgage  foreclosure,  the  payment 
of  the  surplus,  after  satisfying  the  mortgage, 
shall  be  paid  to  the  mortgagor,  his  legal  rep- 
resentatives or  assigns,"  the  word  "assigns" 
Is  of  sufiBclently  broad  meaning  to  include 
a  second  mortgagee,  so  that  the  surplus  does 
not  necessarily  have  to  be  paid  to  the  mort- 
gagor in  place  of  the  junior  mortgagee. 
Nichols  V.  Tingstad,  86  N.  W.  604,  686,  10 
N.  D.  172.  So,  also,  under  a  like  statute. 
Brown  v.  Grookston  Agricultural  Ass'n,  26 
N.  W.  907,  906,  34  Minn.  545. 

"Assigns,"  as  used  in  Gen.  St  1878,  c. 
81,  S  13,  providing  that  the  mortgagor,  his 
heirs,  executors,  administrators,  or  assigns, 
may  redeem  from  a  mortgage  sale  within 
12  months  thereafter,  means  grantees  of  a 
mortgagor,  and  those  acquiring  his  title  oth- 
erwise than  by  descent  which  would  not  in- 
clude a  junior  mortgagee.  Guilerler  v.  Bru- 
nelle,  33  N.  W.  123,  37  Minn.  71. 

Iiioenaee. 

"Assigns"  is  ordinarily  construed  as  only 
Indicating  the  nature  of  the  estate,  and  its 
ordinary  effect  is  only  to  the  extent  of  de- 
claring that  whatever  is  obtained  is  of  an 
assignable  nature.  Strictly  an  authority  to 
assign  or  an  assign^uient  relates  to  what  al- 
ready exists,  and  has  no  pertinency  to  a  crea- 
tion of  a  right  out  of  another  right.  As  used 
in  Act  March  3,  1801,  c.  565,  §  1,  26  Stat 
1106  [U.  S.  Gomp.  St  1901,  p.  3406],  pro- 
viding that  the  author  or  proprietor  of  any 
painting,  and  the  assigns  of  any  such  per- 
son, shall  have  the  liberty  of  publishing  the 
same  on  compliance  with  the  copyright  pro- 
visions, one  to  whom  a  German  artist  gives 
the  exclusive  right  of  reproduction  and 
publication  is  an  assign.  Werckmeister  v. 
Pierce  &  Bushnell  Mfg  Go.  (TJ.  S.)  63  Fed. 
445,  450. 

Bemaindermen. 

"Assigns,"  as  used  in  a  lease  reserving 
rents  to  the  lessor,  his  heirs  and  assigns, 
which  is  executed  by  one  seised  in  fee,  who 
has  settled  the  lands  on  himself  for  life  with 
remainders  to  other  persons,  but  reserved  a 
leasing  power  therein,  Includes  such  remain- 
dermen.   Greenaway  v.  Hart,  14  G,  B.  340. 

Snbseqnent  aaiignee  or  grantee. 

I^ws  1850,  c.  22,  S  35,  gives  a  right  of 
action  to  the  grantee  named  in  any  deed  of 
conveyance  made  by  the  clerk  of  the  board 
of  supervisors  of  any  county,  etc.,  his  heirs. 
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executors,  or  assigns,  to  bar  the  Interest  of 
the  original  owners,  and  those  claiming  un- 
der them,  any  lands  sold  for  taxes.  Held, 
that  an  "assign,"  as  there  used,  was  a  sub- 
sequent holder  in  privity  with  the  prior  hold- 
er or  owner  of  the  land,  and  thus  a  grantee 
of  the  grantee  in  a  tax  deed  was  his  "as- 
sign,*' within  the  meaning  of  the  section, 
and  was  therefore  entitled  to  sue.  Finney  v. 
Ford,  22  Wis.  173,  174. 

Under  the  word  "assign^s*'  at  common 
law,  in  all  cases  where  the  legal  title  or  es- 
tate belongs  to  the  assignee,  is  included  the 
assignee  of  an  assignee  in  perpetuum.  Ben- 
nington Iron  Go.  ▼.  Rutherford,  18  N.  J. 
Law  (3  Har.)  158,  164. 

ASSIGNATION  HOUSE. 

An  "assignation  house*'  Is  a  house  re- 
sorted to  for  the  purposes  of  prostitution,  and 
is  synonymous  with  "bawdy  house"  or  "broth- 
el."   McAllster  y.  Clark,  33  Conn.  91,  92. 

ASSIST. 

Consent  distinguished,  see  "Consent'* 

"Assist  the  court,"  as  used  in  St  1889, 
p.  18,  providing  that  the  Supreme  Court 
shall  appoint  five  persons  of  legal  learning 
"to  assist"  in  the  performance  of  the  court*s 
duties  and  in  the  disposition  of  the  numerous 
causes  now  pending,  means  merely  to  facili- 
tate the  court,  to  lessen  its  labors,  and  can- 
not be  construed  as  giving  the  commissioners 
the  right  to  appropriate  the  functions  of  the 
court  or  to  decide  causes,  or  that  they  shall 
take  part  in  the  decisions  of  causes  as  mem- 
bers of  the  court  and  the  assistance  referred 
to  does  not  mean  supersession.  People  v. 
Hayne,  23  Pac.  1,  3,  83  Cal.  Ill,  7  L.  E.  A. 
848,  17  Am.  St  Rep.  211. 

"Assisting"  a  debtor  to  remove  may  be 
restricted  in  a  narrow  sense  to  the  pereon 
of  the  debtor,  and  it  may  be  asked  how  one 
can  assist  in  moving  a  debtor  out  of  the 
country  in  which  he  resides  if  he  is  already 
out  of  it  This  would  be  so  if  the  statute 
meant  to  carry  the  body  of  the  debtor  in  a 
carriage,  etc.,  but  it  has  never  been  doubt- 
ed that  the  statute  extends  to  his  property. 
If  the  debtor  rides  his  own  horse  or  walks, 
the  person  who  carries  his  property  for  him 
thus  assists  in  removing  the  debtor;  or  if 
the  party  wait  until  the  debtor  crosses  over 
the  line,  and  then  carries  his  property  over 
to  him,  it  will  be  assisting  the  debtor.  It 
would  be  a  fraud  on  the  law  to  allow  it  to  be 
evaded  by  furnishing  a  debtor,  who  happens 
to  be  over  the  line,  with  money  to  enable  him 
to  run  away,  and  then  send  his  property  to 
him.    Moore  v.  Rogers,  48  N.  C.  90,  94. 

A  person  is  assisting  an  absconding  debt- 
or where  he  goes  with  him  to  the  depot  and 
brings  back  his  horse.    To  "aid"  or  "assist" 


is  the  doing  of  such  an  act  whereby  the  par- 
ty is  enabled,  or  it  is  made  easier  for  him. 
to  do  the  principal  act,  or  effect  some  primary 
purpose.    Moss  v.  Peoples,  51  N.  C.  140,  142. 

A  person  is  guilty  of  assisting  a  debtor 
in  getting  out  of  the  county,  though  he  car- 
ries the  debtor  only  to  the  county  line.  God- 
sey  V.  Bason,  30  N.  C.  260,  264. 

In  oriniinal  law. 

"There  are  no  words  in  the  law  that 
have  acquired  a  more  definite  and  specific 
meaning  than  'procure,  advise,  and  assist* 
as  contradistinguished  from  the  actual  com- 
mission of  the  crime.  The  latter  is  the  princi- 
pal offense,  but  the  former  only  accessory. 
If  a  person  does  no  more  than  procure,  ad- 
vise, or  assist,  he  is  only  an  accessory;  but 
if  he  is  present  consenting,  aiding,  procuring, 
advising,  and  assisting,  he  is  a  principal,  and 
must  be  indicted  as  such."  United  States 
V.  Wilson  (U.  S.)  28  Fed.  Cas.  699,  710. 

By  technical  legal  construction,  a  person 
may  "assist"  or  "aid"  in  the  commission  of  a 
crime  and  still  be  possessed  of  no  criminal 
intent  and  therefore  in  no  sense  an  accessory 
to  the  crime;  but  to  the  ordinary  mind, 
one  who  aids  or  assists  in  the  commission  of 
the  crime  of  forgery  is  guilty,  and  this  is  true 
because  to  such  a  mind  criminality  is  in- 
cluded as  an  element  in  the  act  of  the  party 
aiding  or  assisting.  To  the  ordinary  under- 
standing it  would  seem  that  a  person  could 
not  commit  the  crime  of  forgery  without 
knowing  that  It  was  a  crime,  neither  could 
he  "aid"  or  "assist"  in  its  commission  with- 
out being  aware  of  the  criminality  of  his 
acts,  and  the  use  of  such  terms  in  an  in- 
struction would  not  tend  to  mislead  the  Jury. 
People  V.  Dole  (Cal.)  51  Pac.  945,  946. 

"Assists,"  as  used  in  Civ.  Code  La.  art 
2324,  providing  that  one  who  causes  another 
to  do  an  unlawful  act  or  "assists  or  en- 
courages" in  the  commission,  is  responsible 
in  solido  with  that  person  for  the  damages 
caused  by  such  act  Includes  officials  or  au- 
thorities who  passively  permit  a  wrongful 
act  though  a  strict  meaning  of  the  words 
"causes,"  "assists,"  or  "encourages"  might 
not  under  other  circumstances  include  such 
failure  to  prevent  Comltez  v.  Parkerson 
(U.  S.)  50  B^ed.  170,  171. 

The  words  "encourage,"  "aid  or  abet'" 
"counsel,"  "advise,"  or  "assist"  are  words  in 
appropriate  use  to  describe  the  offense  of  a 
person  who,  not  actually  doing  the  felonious 
act  by  his  will  contributes  to  or  procures 
it  to  be  done,  and  thereby  becomes  a  prin- 
cipal or  accessory.  True  v.  Commonwealth. 
1 14  S.  W.  684,  685,  90  Ky.  651;  Omer  v.  Same, 
25  S.  W.  594,  596,  95  Ky.  353. 

The  words  "assists  such  person  to  es- 
cape," in  Code  1876,  {  4130,  providhig  a 
punishment  for  any  one  who  furnishes  any 
disguise,  etc,  to  aid  any  person  to  escape,  or 
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in  any  way  '^asslBta  snch  person  to  escape,*' 
whether  such  escape  he  attempted  or  effect- 
ed or  not,  though  It  means  in  its  ordinary 
purport  that  the  prisoner  does  effect  his 
escape,  and  that  he  has  assistance  in  accom- 
plisliing  it,  when  construed  with  the  latter 
clause,  "whether  such  escape  be  attempted 
or  effected  or  not,"  applies  to  cases  where 
the  prisoner  either  does  not  escape  or  does 
not  attempt  to  escape.  Hurst  t.  State,  79 
Ala.  55,  57. 

ASSISTANCZS. 

See  "Clerical  Assistance^;  "^rit  of  As- 
sistance.'' 

Under  a  statute  giving  the  wife  authority 
to  administer  her  paraphernalia  without  the 
assistance  of  her  husband^  the  term  "without 
assistance*'  means  without  lils  control,  with- 
out the  necessity  of  being  thereunto  authoriz- 
ed by  him,  as  is  the  case  with  many  of  her 
acts.  It  is  not  *  incompatible  with  her  per- 
sonal administration  that  she  should  ayail 
herself  of  the  assistance  of  her  husband  if  he 
is  willing  to  render  it,  provided  he  acts  under 
her  authority  and  as  her  proclaimed  agent. 
Miller  v.  Handy,  33  La.  Ann.  160,  163. 

The  phrase,  "charitable  assistance  and 
benefit;"  as  used  in  a  will  bequeathing  a  per- 
manent fund  to  be  used  for  the  charitable 
assistance  and  benefit  of  indigent,  unmarried, 
Protestant  females  over  the  age  of  18  years, 
has  the  same  meaning  as  the  words  "char- 
itable assistance  and  charitable  benefit" 
The  words  "assistance"  and  "benefit"  as  used 
are  synonymous.  They  are  applied  to  an  In- 
digent class  of  unmarried  females,  and  It  is 
impossible  to  see  how  they  could  be  assisted 
by  a  bequest  without  being  benefited,  or  ben- 
efited without  being  assisted.  Appeal  of  Tap- 
pan,  52  Conn.  412,  416. 

ASSISTAXT. 

Under  Rev.  St  c.  81,  i  46,  providing  that 
'if  any  clerk,  by  himself  or  his  assistant  in 
office,  shall  issue  any  writ,"  etc.,  an  "assist- 
ant" is  one  who  is  called  in  by  the  clerk, 
without  any  regular  appointment,  to  aid  him, 
either  in  conducting  the  business  of  the  oflSce 
generally,  or  to  aid  him  in  some  particular. 
Wright  V.  Wheeler,  30  N.  C.  184,  187. 

"Assistants,"  as  used  in  a  by-law  of  a 
corporation  providing  that  the  directors 
"  'shall  elect  from  their  number  a  president, 
vice  president  and  such  other  assistants  as 
are  necessary,  who  may  be  removed  at  the 
pleasure  of  the  directory,'  means  assistants 
who  might  be  employed  to  assist  the  presi- 
dent and  vice  president  in  carrying  on  the 
business,  and  does  not  apply  to  the  presi- 
dent" Archer  v.  Whiting,  7  South.  53,  55, 
88  Ala.   249. 

In  3  &  4  Wm.  IV,  c.  101,  S  118,  empower- 
ing the  corporatlou  of  Gravesend  to  appoint 


clerks,  treasurers,  collectors,  and  such  other 
ofl3cers  and  assistants  as  they  may  think 
necessary  for  the  purposes  of  the  act,  but 
that  it  shall  not  be  lawful  for  the  corpora- 
tion to  appoint  the  person  who  may  be  ap- 
pointed clerk  in  the  execution  of  the  act  as 
treasurer  for  the  purposes  of  the  act,  the 
words  "officers"  and  "assistants"  were  syn- 
onymous, and  applied  to  officers  who  were  to 
assist  in  the  execution  of  the  purposes  of 
the  act,  and  did  not  give  authority  to  ap- 
point the  clerk  as  an  assistant  treasurer. 
Hawkings  v.  Newman,  4  Mees.  &  W.  613, 
620. 

An  "assistant"  is  defined  to  be  one  who 
stands  by  and  aids  or  helps  another.  Thus 
an  Inspector  of  buildings,  being  an  assistant 
of  the  commissioner  of  public  buildings,  wai 
not  an  officer.  State  ex  rel.  Bartraw  v.  . 
Longfellow,  69  &  W.  596»  598,  95  Mo.  App» 
660. 

As  A  deputy* 

St  1885,  c.  352,  providing  that  milk  in- 
spectors or  their  "assistants"  may  enter  all 
places  where  milk  is  stored  or  kept  for  sale, 
and  all  carriages  used  for  conveyance  of 
milk,  and  take  samples  for  analysis,  does 
not  authorize  the  Inspector  to  appoint  an 
agent  who  shall  have  tbe  right,  in  the  ab- 
sence of  the  inspector,  and  without  his  imme- 
diate direction  and  control,  to  take  by  force, 
and  against  the  will  of  the  owner,  samples  of 
milk  from  carriages  used  for  its  conveyance. 
The  general  rule  is  that  the  performance  of 
public  duties  cannot  be  delegated  by  a  public 
officer,  and,  unless  there  is  a  clear  expres* 
sion  in  the  statute  to  the  contrary,  it  will 
be  presumed  that  the  Legislature  intended 
that  public  duties  which  require  the  exercise 
of  discretion  should  be  performed  by  public 
officers.  Commonwealth  v.  Smith,  6  N.  B. 
89,  91,  141  Mass.  135. 

"Assistant"  as  used  in  Act  March  14, 
1864  (13  Stat  2G),  providing  for  the  appoint- 
ment of  an  additional  "Assistant"  Secretary 
of  the  Treasury,  means  one  who  stands  by 
and  helps  or  aids  another.  He  is  not  a 
deputy,  and  cannot  therefore  act  in  the  name 
of  and  for  the  person  he  assists,  and  un- 
der his  direction,  unless  otherwise  expressly 
provided  by  law.  United  States  v.  Adams 
(U.  S.)  24  Fed.  348,  351. 

An  "assistant"  does  not  mean  a  "deputy." 
Clerks  and  other  public  officers  have  assist- 
ants who  are  not  deputies.  Though  a  deputy 
is  an  assistant,  the  word  "assistant"  is  more 
comprehensive  than  the  word  "deputy,"  in- 
cluding those  who  aid,  whether  sworn  or  not 
sworn,  while  "deputy"  embraces  only  the 
sworn  class.  Ellison  v.  Stevenson,  22  Kj. 
(6  T.  B.  Mon.)  271,  276,  279. 

ASSISTANT  CliERK. 

As  clerk,  see  "Clerk." 
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ASSISTANT  PRINCIPAIi. 

The  term  "assistant  principar*  In  school 
work  implies  a  position  subordinate  to  that 
of  the  principalshlp  of  the  school.  Morrow 
T.  Board  of  Education  of  City  of  Chamber- 
lain, 64  N.  W.  1126,  1128,  7  S.  D.  653. 


ASSIZE. 

See  "Writ  of  Assize.'* 

An  "assize"  is  a  real  action  which  proves 
the  title  of  the  demandant,  merely  by  show- 
ing his  or  his  ancestor's  possession.  Sher* 
man  v.  DiUey,  8  Nev.  21,  26  (citing  5  Chit  Bl. 
184). 

ASSIZE  OF  NUISANCS. 

An  "assize  of  nuisance"  was  an  old  com- 
mon-law remedy  by  action,  in  which  the  sher- 
iff was  commanded  to  summon  a  jury  to 
▼lew  the  premises,  and  if  they  found  for  the 
plaintiff  he  had  judgment  to  have  the  nui- 
sance abated,  and  for  damages.  The  assize 
of  nuisance  lay  only  against  the  wrongdoer 
himself,  but  not  against  the  alienee  of  the 
tenement  wherein  the  nuisance  was  situated. 
Powell  V.  Bentley  &  Gerwig  Furniture  Co., 
34  W.  Va.  804,  808»  12  S.  B.  1085,  1086,  12 
L.  R.  A.  53. 


ASSOCIATE. 

Abide  synonymous,  see  "Abide.** 

ASSOCIATES. 

Associates  are  persons  united  and  act- 
ing together  by  mutual  consent  or  com- 
pact In  the  promotion  of  some  common  ob- 
ject Lechmere  Bank  v.  Boynton,  65  Mass. 
(11  Cush.)  369,  382. 

As  used  in  Laws  1849,  c.  44,  incorporat- 
ing certain  persons  named  and  their  asso- 
ciates under  the  name  of  the  "Minnesota 
Historical  Society,"  "associates"  meant  such 
persons,  other  than  those  specifically  named, 
as  might  thereafter  become  members  of  the 
association.    State  t.  Sibley,  25  Minn.  387, 


As  MMigns. 

A  deed  granting  land  to  "L.  and  his  asso- 
ciates" is  not  void  for  uncertainty  as  to  the 
grantee.  The  conveyance  being  to  L.,  and 
the  word  "associates"  bearing  a  strong  anal- 
ogy and  common  parlance  to  the  word  "as- 
signs," the  grant  would  be  construed  to  vest 
the  legal  title  in  L.,  with  authority  to  him  to 
regrant  or  convey  any  part  thereof  to  such 
persons  as  would  associate  with  him  in  the 
undertaking  to  settle  tbe  land.  Duncan  y. 
Beard,  2  Nott  &  McC.  400,  404. 


ASSOCIATION. 

See  "Beneficial  Associations";  ""Beiievo- 
lent  Association";  "Building  and  Loan 
Association";  "Co-operative  As8oc4a 
tion";  "Fraternal  Association." 

The  word  "association"  'Is  said  to  sig- 
nify confederacy  or  union  for  particular  pur- 
poses, good  or  ill.  Johnson's  Diet.  In  that 
sense  It  is  a  generic  term,  and  may  Indiffer- 
ently comprehend  a  voluntary  confederacy, 
which  is  a  partnership  dissoluble  by  the  per- 
sons who  formed  it,  or  a  corporate  confedera- 
cy, deriving  its  existence  from  a  confederacy, 
and  dissoluble  only  by  the  law."  Thomas  v. 
Dakln  (N.  Y.)  22  Wend.  9,  104. 

The  word  "association"  has  various  sig- 
nifications, one  of  which  is  the  interests  of 
persons  in  a  company.  People  v.  Commis- 
sioners of  Taxes  (N.  Y.)  1  Thomp.  &  C  630, 
631. 

Association  is  "confederacy  or  union  for 
particular  purpose,  good  or  ill.  This  term  fa 
used  throughout  the  United  States  to  signify 
a  body  of  persons  united  without  a  charter, 
but  upon  the  methods  and  forms  used  by  in- 
corporated bodies,  for  the  prosecution  of 
some  common  enterprise.  It  also  enters  into 
the  names  bestowed  by  the  legislatures  upon 
many  corporations.  In  this  connection  it  la 
used  without  any  very  uniform  discrimina- 
tion as  to  its  precise  meaning,  but  seems  to 
be  on  the  whole  preferred  for  bodies  which 
are  not  vested  with  full  and  perfect  corporate 
rights  and  powers."  Allen  v.  Stevens,  54  N. 
Y.  Supp.  8,  23,  33  App.  Dlv.  485. 

"Association,"  as  used  in  St  1898,  c 
443,  providing  that  no  person,  association,  or 
union  that  has  adopted  a  trade-mark  may 
file  therewith  a  certificate  specifying  the 
name  or  names  of  the  person,  aasodatlon, 
or  union  so  filing.  Includes  an  association 
without  as  well  as  with  officers.  Common- 
wealth v.  Rozen,  57  N.  B.  223,  224,  176  Mass. 
129. 

**The  term  'association'  usually  means  an 
unincorporated  organization  composed  of  a 
body  of  men,  partaking  in  its  general  form 
and  mode  of  procedure  of  the  characteristica 
of  a  corporation.  Such  an  association  cannot 
be  the  donee  of  a  bequest,  even  for  a  charita- 
ble purpose."  Pratt  v.  Roman  Catholic  Or- 
phan Asylum,  46  N.  Y.  Supp.  1035,  20  AppL 
Div.  352.  "The  term  'association,*  In  Laws 
1896,  c.  908,  §  4,  subd.  7,  exempting  charita- 
ble corporations  or  associations  from  taxa- 
tion, does  not  Include  a  bequest  to  persons 
taking  property  by  a  will,  as  trustees  for 
the  purpose  of  founding  a  home  for  the 
aged."  Knight  v.  Stevens,  72  N.  Y.  Supp. 
815,  818,  66  App.  Div.  267. 

The  word  "association,"  in  a  constltn- 
tional  provision  authorizing  municipalities  to 
subscribe  to  the  stock  of  any  company,  "as- 
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Boclatlcn,"  or  corporation,  may  well  apply 
to  an  unincorporated  company.  Bubey  t. 
Shain,  54  Mo.  207,  209. 

Under  Laws  1849,  c  437,  the  term  "asso- 
ciation'* includes  every  individual  doing  busi- 
ness alone  for  some  purpose,  under  the  bank- 
ing law.  Bank  of  Havana  t.  Wickbam  (N. 
Y.)  7  Abb.  Prac.  134,  138. 

The  word  "association,"  when  used  in 
reference  to  a  corporation,  shall  be  deemed 
to  embrace  the  words  "successors  and  as- 
signs of  such  company  or  association,"  in 
like  manner  as  if  these  last-named  words,  or 
words  of  similar  import,  were  expressed.  U. 
S.  Comp.  St  1901,  p.  4. 

Clnb. 

Though  a  club  is  an  association.  It  is  not 
an  "association**  within  St  12  &  13  Vict.  c. 
108,  the  latter  aiming  at  associations  estab- 
lished for  profit  In  re  St.  James  Club,  13 
Bng.  Law  &  Eq.  589. 

As  oomiHuiy. 

"Association,"  as  used  in  an  indictment 
charging  that  a  certain  fire  insurance  com- 
pany exercised  the  privilege  of  a  fire  insur- 
ance company  or  association  without  obtain- 
ing a  license,  is  synonymous  with  the  word 
"company**  as  there  used.  Lee  Mut  Fire 
Ins.  Co.  ▼.  State,  60  Miss.  395,  396. 

Oorporation. 

Act  March  28,  1867,  provides  that  no  suit 
shall  be  maintained  against  any  stockholder 
or  director  in  any  corporation  or  association 
to  charge  him  with  any  claim  for  moneys  for 
which  the  corporation  or  association  could  be 
raed,  except  within  six  years  after  the  loan- 
ing to  or  deposit  of  the  money  with  the  cor- 
poration or  association.  Held,  that  "associa- 
tion** must  be  held  to  be  used  as  a  synonym 
foir  "corporation,**  and  that  the  association 
whose  stockholders  are  protected  are  such  as 
can  be  sued  without  joinder  of  other  par- 
ties, and  that  the  subjects  of  the  suits  bar- 
red are  claims  for  which  the  association  is 
primarily  and  the  stockholders  secondarily 
liable,  but  an  unincorporated  association  has 
no  capacity  to  be  sued  as  an  entity  distinct 
from  its  members.  Campbell  y.  Floyd,  25 
AU.  1033,  1036,  153  Pa.  84. 

In  Laws  1885,  c.  184,  {  11,  authorizing 
the  reincorporation  of  "any  existing  corpo- 
ration, association,  or  society,**  the  words 
"association**  and  "society"  are  not  employed 
as  sjmonyms  with  or  to  characterize  the  word 
"corporation,*'  but  refer  to  bodies  other  than 
legally  created  corporations.  State  v.  Steele, 
34  N.  W.  903,  904,  37  Minn.  428. 

Associations  formed  under  the  banking 
act  are  moneyed  corporations,  within  the 
meaning  of  the  statute  subjecting  such  cor- 
porations to  taxation  on  their  capital.  Ni- 
agara County  Supers  r.  People  (N.  Y.)  7  Hill, 
604. 


Act  Feb.  27,  1865,  S  1,  providing  that  all 
persons  and  associations  dohig  business  as 
merchants,  bankers,  etc.,  shall  be  assessed 
and  taxed  on  all  sums  invested  in  said  busi- 
ness as  though  they  were  residents  of  the 
state,  is  to  be  construed  as  including  corpo- 
rations. People  V.  Commissioners  of  Taxes 
of  City  of  New  York,  23  N.  Y.  242,  243. 

The  term  "associations,"  in  Act  1855, 
subjecting  to  taxation  all  nonresident  persons 
and  associations  doing  business  in  the  state, 
is  comprehensive  enough  to  embrace  foreign 
corporations,  such  as  insurance  companies. 
British  Commercial  Life  Ins.  Co.  v.  Commis- 
sioners of  Taxes  and  Assessments,  *40  N.  Y. 
(1  Eeyes)  303,  305. 

"Association  of  persons,'*  as  used  in  Bev. 
St  {  2347  [U.  S.  Comp.  St  1901,  p.  1440], 
providing  that  "any  association  of  persons** 
shall  have  the  right  to  enter  by  legal  subdi- 
visions any  quantity  of  vacant  coal  lands  not 
otherwise  appropriated,  and  not  exceeding 
320  acres  to  each  association,  includes  incor- 
porated as  well  as  unincorporated  associa- 
tions, since  it  is  unreasonable  to  suppose  that 
Congress  intended  to  limit  the  right  of  enter- 
ing coa]  lands  to  320  acres  in  the  case  of  un- 
incorporated associations,  and  to  allow  incor- 
porated associations  to  acquire  such  lands 
without  restriction.  United  States  v.  Trini- 
dad Coal  &  Coking  Co.,  11  Sup.  Ct  57,  61,  137 
U.  S.  160,  34  L.  Ed.  040. 

Joint-stoek  eoBipaiiy. 

Act  July  9,  1851,  authorizing  any  com- 
pany or  association  composed  of  not  less  than 
seven  persons  to  sue  or  to  be  sued  in  the 
name  of  Its  president  or  treasurer,  relates 
only  to  those  associations  or  companies  which 
are  authorized  by  acts  of  the  Legislature  for 
the  various  purposes  of  banking,  insurance, 
railroads,  etc.,  and  have  no  application  to  pri- 
vate voluntary  associations  or  copartnerships 
which  are  not  organized  in  pursuance  of  any 
statute.  Austin  v.  Searing,  16  N.  Y.  112,  117, 
69  Am.  Dec.  665. 

The  business  of  Insurance  carried  on  in 
the  manner  of  the  ancient  Llpyds  may  be 
included  within  the  scope  of  the  term  "asso- 
ciation," where  each  underwriter  is  individu- 
ally liable  for  a  fixed  amount,  but  not  for  the 
whole  or  any  part  of  another  underwriter's 
liability,  yet  all  act  together  to  effect  the  con- 
tract of  insurance.  Hoadley  v.  Purifoy,  18 
South.  220,  223,  107  Ala.  276,  30  L.  B.  A.  351. 

The  word  "associations**  Is  used  as  syn- 
onymous with  "companies*'  in  the  statute 
providing  that  the  Attorney  General  shall  in- 
stitute suits  against  companies  or  associa- 
tions violating  certain  provisions  of  the  law. 
Speaking  of  joint-stock  companies,  Mr.  Mc- 
Cullough,  in  his  Commercial  Dictionary,  says 
that  the  word  "company"  is  usually  applied 
to  large  associations  like  the  East  India 
Company,  the  Bank  of  England,  etc.,  who 
conduct  their  operations  by  means  of  agents 
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acting  Tinder  the  orders  of  a  l)oard  of  direct- 
ors. In  speaking  of  the  English  &  East  In- 
dia Company,  Mr.  McCuIlough  describes  it  as 
"a  famous  association  originally  established 
for  prosecuting  the  trade  between  England 
and  the  Bast  Indies."  Mills  y.  State,  23  Tez. 
2d5,  303. 

As  A  partnersliip. 

An  "association,"  as  defined  by  Webster, 
is  an  organization  of  persons,  without  a  char- 
ter, for  business,  humanity,  charity,  culture, 
or  other  purposes;  unincorporated  society  or 
body.  It  is  neither  a  partnership  nor  a  quasi 
partnership.  Thus,  an  unincorporated  asso- 
ciation haying  charitable  features  is  not  a 
partnership  within  the  rule  that  a  partner 
cannot  be  guilty  of  embezzlement  in  appropri- 
ating the  funds  of  the  firm.  Laycock  r. 
State,  86  N.  B.  137,  140,  136  Ind.  217. 

Society  syiionyaoiis. 

"Association  and  society  are  convertible 
terms,  and  therefore  Laws  1805,  c.  398,  {  153, 
providing  that  any  incorporated  medical  so- 
ciety Instituting  proceedings  against  physi- 
cians for  practicing  medicine  without  lawful 
registration  shall  receive  the  fines  Imposed 
and  collected  in  such  prosecution,  applies  to 
any  incorporated  medical  society,  whether  It 
be  designated  a  'society*  or  an  'association.'  " 
New  York  County  Medical  Ass'n  v.  City  of 
New  York,  65  N.  Y.  Supp.  531,  82  Misc.  Rep. 

iia 

State. 

The  word  "association*'  means  a  body  of 
persons  invested  with  some,  yet  not  full,  cor- 
porate rights  and  powers,  but  will  not  in- 
clude the  state.  State  t.  Taylor,  64  N.  W. 
548,  550,  7  S.  D.  533. 

^ade  vnion. 

"Associations,'*  as  used  in  Act  May  8, 
1801,  entitled  "An  act  to  protect  associations, 
imions  of  workingmen  and  persons  in  their 
labels,  trade-marks  and  forms  of  advertis- 
ing," should  not  be  construed  as  limited  in 
its  meaning  to  associations  of  workingmen. 
The  term  "unions"  having  come  to  have  a 
well-known  meaning,  it  Is  to  be  presumed 
that  "associations"  was  used  In  a  broader 
sense.  Cohn  v.  People,  37  N.  K  60,  82.  149 
111.  486,  23  L.  R.  A.  821,  41  Am.  St  Rep.  304. 

St.  1895,  e.  462,  S  3,  entitled  "An  act  to 
protect  manufacturers  from  the  use  of  coun- 
terfeit labels  and  stamps,"  authorizing  suits 
to  prevent  fraudulent  use  and  counterfeiting 
of  labels  by  any  person,  "association,  or  un- 
ion," Includes  a  voluntary  trade  union.  Tra- 
cy ▼.  Banker,  49  N.  E.  308,  170  Mass.  266,  39 
U  R.  A.  608. 

ASSOCIATION  OF  I.EARNING. 

Act  May  14,  1874,  exempting  from  tax- 
ation all   universities,   colleges,   seminaries. 


academies,  "associations  and  Instltutiona  ot 
learning,"  should  be  construed  to  include  a 
convent  used  exclusively  for  the  residence  of 
the  teachers  in  a  school  free  to  all  classes 
and  creeds,  erected  and  maintained  by  a 
Catholic  church,  in  which  convent  teachers 
are  allowed  to  reside  as  part  consideration 
for  their  services.  A  school  for  children  pre- 
liminary to  the  academy  or  college  is  an  *1ii^ 
stitutlon  of  learning."  Its  purposes  and 
methods  place  It  within  the  general  term. 
White  v.  Smith,  42  AU.  125,  128,  189  Pa, 
222,  43  L.  R.  A.  498.  It  will  also  be  held  to 
Include  a  library  company.  Philadelphia  Li- 
brary Ca  T.  Donohugh  (Pa.)  12  Phila.  284^ 
285. 

ASSORTED. 

A  clause  in  a  charter  party  which  stlpn- 
lated  that  the  ship  should  carry  700  tons 
measurement  of  "assorted  cargo"  imports  the 
idea  of  a  miscellaneous  character,  or  freight 
distributed  into  various  sorts,  kinds,  or  class- 
es; in  short,  whatever  the  defendant  should 
reasonably  select  as  the  kind  or  sort  of  goods 
with  reference  to  his  own  interests.  Roberts 
V.  Opdyke,  40  N.  Y.  259,  262. 

ASSUME. 

The  definition  of  the  word  "assume,"  In 
matters  of  law,  is  "to  take  upon  one's  self.'* 
Springer  v.  De  Wolf,  62  N.  B.  542,  543.  194 
111.  218,  56  L.  R.  A.  465,  88  Am.  St  Rep. 
155. 

A  bill  of  exceptions  reciting  that  the 
court,  "assuming  the  plaintiff  was  a  credible 
witness,"  found  on  the  evidence  for  defend- 
ants and  directed  judgment  to  be  entered 
for  them,  "is  not,  we  think,  to  be  taken  to 
mean  that  every  scintilla  in  his  testimony  Is 
true."  Simmons  v.  Brooks,  34  N.  B.  175,  177, 
159  Mass.  219. 

The  word  "assumed,"  as  used  In  an  in- 
struction to  the  effect  tnat  circumstantial 
evidence  Is  a  species  of  presumptive  evi- 
dence, and  consists  in  this:  that,  where  there 
is  no  satisfactory  evidence  of  the  direct  fact, 
certain  facts  which  are  "assumed"  to  have 
stood  around  or  been  attendant  on  the  direct 
fact  are  proved,  from  the  existence  of  which 
the  direct  fact  may  be  inferred— is  employed 
in  the  sense  of  "claimed,"  and  the  plain 
meaning  of  the  passage  is  that  the  assumed 
or  claimed  facts  therein  mentioned  most  be 
proved  before  the  main  fact  can  be  inferred. 
Jenkins  v.  State,  62  \^s.  49,  64,  21  N.  W.  232. 

"Assume,"  as  used  in  Pub.  St  c  76,  i  6; 
forbidding  any  person  to  assume  or  continue 
to  use  in  his  business  the  name  of  a  person 
formerly  connected  with  him  in  partnership 
or  the  name  of  any  other  person  without 
written  consent,  means  "use  for  the  first 
time,"  in  the  same  way  that  is  contemplated 
in  the  other  branch,  "continue  to  use  in  bis 
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busiDess/*  and  does  not  prohibit  a  person 
from  describing  bimself  as  successor  to  an- 
other. Martin  t.  Bowker,  40  N.  E.  7ee»  163 
Masa  461. 

As  asvae  to  pay. 

The  word  "assume/*  in  a  deed  which  re- 
cites that  the  premises  are  subject  to  a  cer- 
tain mortgage  which  the  grantee  assumes, 
means  the  same  as  the  word  "assumes  to 
pay/*  and  amounts  to  a  personal  coyenant 
by  the  grantee  to  pay  the  mortgage.  Eggles- 
ton  r.  Morrison,  84  III.  App.  625,  631;  Spark- 
man  V.  Gove,  44  N.  J.  Law  (15  Vroom)  252, 
254;  Yreeland  v.  Van  Blarcom,  35  N.  J.  Eq. 
(8  Stew.)  630,  532;  Green  ▼.  Stone,  34  Atl. 
1009,  1100,  54  N.  J.  Eq.  387,  55  Am.  St  Rep. 
577;  Miles  ▼.  Miles,  6  Or.  266,  269,  25  Am. 
Rep.  522;  Drury  v.  Tremont  Imp.  Co.,  95 
Mass.  (13  Allen)  168,  171;  Reed  y.  Paul,  131 
Mass.  129,  132;  Loppen  y.  Gill,  129  Mass. 
349,  850;  Locke  y.  Homer,  131  Mass.  93,  109, 
41  Am.  Rep.  199;  Way  man  y.  Jones,  58  Mo. 
App.  313,  317;  Schley  y.  Fryer,  2  N.  E.  280, 
100  N.  Y.  71)  Jehle  y.  Brooks,  70  N.  W.  440. 
441,  112  Mich.  131. 

''Assumes,**  as  used  in  a  contract  which 
provides  that  one  of  the  parties  "assumes  a 
lease,"  means  that  the  party  so  assuming  a 
lease  **takes  to  himself  the  obligations,  con- 
tracts, and  agreements  and  benefits  to  which 
the  other  contracting  party  was  entitled  un- 
der the  terms  of  the  lease."  Cincinnati,  S. 
&  C.  R.  (3a  v.  Indiana,  B.  &  W.  Ry.  Co.,  7 
N.  K  139,  152,  44  Ohio  St.  287. 

It  is  no  longer  an  open  question  that 
where  the  purchaser  accepts  and  holds  a  con- 
veyance of  real  estate,  wherein  it  is  recited 
that  such  person  assumes  and  agrees  to  pay 
an  Incumbrance  thereon,  he  thereby  subjects 
himself  to  liability  to  the  holder  thereof, 
which  may  be  enforced  by  a  personal  action. 
Saunders  y.  McCllntock,  46  Mo.  App.  216, 
223. 

A  stipulation,  in  a  deed  conveying  real 
estate,  that  the  grantee  assumes  a  mortgage 
thereon,  and  agrees  to  hold  the  grantor 
harmless  from  such  mortgage,  shows  an 
agreement  not  merely  to  indemnify  the 
grantor,  but  to  pay  the  mortgage  debt 
Locke  y.  Homer,  131  Mass.  96,  41  Am.  Rep. 
190. 

''Assume^'  means  to  undertake,  engage, 
or  promise,  so  that  a  complaint  alleging  that 
defendant  purchased  certain  property  subse- 
quent to  the  execution  of  a  mortgage  set 
forth  in  the  complaint,  and  assumed  payment 
of  the  note  and  mortgage,  states  a  cause  of 
action.  Petteys  v.  Comer,  54  Pac.  813,  814, 
34  Or.  86. 

Where  a  person  by  an  agreement  as- 
sumes a  debt  of  the  seller,  he  undertakes  to 
substitute  himself  in  the  place  and  instead 
of  such  person;  hence  the  obligation  to  pay 
resting  upon  him  becomes  the  obligation  of 


the  purchaser.    Stout  y.  Folger,  34  Iowa,  71, 
75,  11  Am.  R^.  138. 

There  is  only  one  proposition  contained 
in  the  words  "assumed"  and  "agreed"  to  pay. 
The  assumption  to  pay  the  debt  is  the  same 
thing  as  agreeing  or  undertaking  to  pay  it, 
and  the  use  of  both  words  "assume"  and 
"agree*'  is  no  more  the  statement  of  two  dis- 
tinct propositions  than  if  it  had  been  stated 
that  they  "agreed  and  agreed"  to  pay  the 
debt  Jones  v.  Eddy,  27  Pac.  190,  191,  90 
Oal.  147. 

*The  difference  between  the  purchaser 
assuming  the  payment  of  a  mcntgage  and 
simply  buying  subject  to  the  mortgage  is 
simply  that  in  the  one  case  he  makes  him- 
self personally  liable  for  the  payment  of  the 
debt,  and  in  the  other  case  he  does  not  as- 
sume such  liability.  In  both  cases  he  takes 
the  land  charged  to  the  payment  of  the  debt, 
and  is  not  allowed  to  set  up  any  defense  to 
its  validity."  Hancock  v.  Fleming,  8  N.  B. 
254,  255.  103  Ind.  533. 

A  deed  poll  reciting  that  the  premises 
were  subject  to  a  mortgage  for  a  certain 
amouDt  which  the  grantee  was  to  assume,  it 
being  a  part  of  the  consideration,  should  be 
construed  as  an  undertaking  to  pay  the  mort- 
gage debt  out  of  the  fund  furnished  for  the 
grantor  for  that  purpose.  "The  legal  obliga- 
tion undertaken  was  that  if  the  note  secured 
by  the  mortgage  was  not  then  due,  to  pay  it 
at  maturity  and  save  any  forfeiture  of  the 
land  mortgaged;  if  the  note  was  then  due, 
the  contract  was  to  pay  it  forthwith,  or  with- 
in reasonable  time,  so  as  to  avoid  any  entry 
by  the  mortgagee  for  breach  of  condition." 
Braman  y.  Dowse,  66  Mass.  (12  Gush.)  227, 
228. 

ASStTMED  BISK. 

See  "Assuiii^  ^ 

ASSUMPSIT.  ^-« 

See  "Implied  Assumpsit" 

"The  action  of  assumpsit  may  be  defined 
to  be,  at  common  law,  an  action  for  the  re- 
covery of  damages  for  the  nonperformance 
of  a  parol  or  simple  contract,  or,  in  other 
words,  a  contract  not  under  seal  nor  of  rec- 
ord—circumstances which  distinguish  this 
remedy  from  others;  for  the  action  of  a 
debt  is  in  legal  consideration  for  the  re- 
covery eo  nomine  and  in  numero,  and  is 
most  fi'equently  brought  on  a  deed;  and  the 
action  of  covenant,  though  in  form  for  the 
recovery  of  damages,  can  only  be  supported 
upon  a  contract  under  seal.  Assunapaltr^ 
however^  is  not  sustainable  unlfflaJJbere.has 
been  an  pxpresspfl  contra cty  or  unless  the  law 
will  imply  a  contract  State  v.  Harmon,  16 
W.  Va.  115,  124.  See,  also,  Force  y.  Haines, 
17  N.  J.  Law  <2  Har.)  385,  886. 
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''Assumpsit  is  a  form  of  action  wblch 
lies  for  tlie  recovery  of  damages  for  the  non- 
performance of  a  parol  or  simple  contract, 
and  will  not  lie  where  there  has  heen  an  ex- 
press contract  under  seal  or  of  record,  but 
the  party  must  proceed  in  debt  or  covenant 
where  the  contract  is  under  seal,  and  in  debt 
if  it  be  of  contract,  even  though  the  debtor, 
after  such  contract  was  made,  expressly 
promised  to  perform  it."  Andrews  v.  Mont- 
gomery (N.  y.)  19  Johns.  162,  164,  10  Am. 
Dec.  213;  North  v.  Nichols,  37  Conn.  375, 
377;  Hiirs  Adm'r  r.  Nichols,  50  Ala.  336. 
338;  Westmoreland  v.  Davis,  1  Ala.  299,  300; 
Morgan  v.  Patrick,  7  Ala.  185,  187;  Wass  y. 
Bucknam,  40  Me.  289,  290. 

Ghitty  says  assumpsit  will  He  for  the 
breach  of  all  parol  or  simple  contracts,  wheth- 
er verbal  or  written,  express  or  Implied,  or 
for  the  payment  of  money,  or  for  the  per- 
formance or  omission  of  any  other  act.  As- 
sumpsit will  lie  against  an  attorney  for  a 
breach  of  duty.  Ellis  v.  Henry's  Adm'r,  28 
Ky.  (5  J.  J.  Marsh.)  247,  248. 

An  action  of  assumpsit  Is  founded  on  an 
undertaking  of  defendant,  not  under  seal, 
and  the  averment  always  is  that  he  under- 
took aud  promised  to  pay  the  money  sued  for 
or  to  do  the  act  mentioned.  Hurlodc  v.  Mur- 
phy (Del.)  2  Houst  550,  555. 

The  action  of  "assumpsit,"  so  called.  Is 
an  action  on  the  case,  and  is  properly  entitled 
a  plea  of  trespass  on  the  case  in  a  declara- 
tion, the  counts  of  which  are  In  assumpsit 
Carter  ▼.  White,  32  111.  509,  510. 

The  term  _*>qffiiniPfllC*  prOTnppftg^*f  ^  r^"- 
tract  \i^hatever  excludes  all  idea  of  a  con- 
Iract  excludes  at  the  same  time  the  remedy 
of  assumpsit,  which  can  spring  from  contract 
only,  which  affirms  it  and  seeks  its  enforce- 
ment. Hence  It  is  held  that,  to  maintain  an 
action  of  assumpsit  fo**  'W^tid  occupation  of 
land,  the  relntlr^  ^t  landlord  and  tenant 
must  *  .  cbiAOllshed,  and  that  the  action  will' 
BKft  lie  where  the  possession  has  been  ac- 
quired and'  maintained  under  a  different  or 
adverse  title,  or  where  it  was  tortious  and 
makes  the  holder  a  trespasser.  Lloyd  v. 
Hough,  42  U.  S.  (1  How.)  153,  159,  11  L.  Ed. 
83. 

"Assumpsit  is  an  action  for  sums  due  on 
implied  contracts,  though  no  price  for  articles 
sold  or  labor  performed  may  have  been 
agreed  upon."  Mershon  v.  Bank  of  Common- 
wealth, 29  Ky.  (6  J.  J.  Marsh.)  438,  440. 

Assumpsit  is  that  form  of  action  which 
is  brought  whenever  the  foundation  of  the 
action  is  a  contract,  and  the  action  is  as- 
sumpsit, no  matter  In  what  way  the  declara- 
tion is  framed.  Legge  t.  Tucker.  1  HurL  & 
N.  500,  501. 

Assumpsit  is  founded  upon  what  the  law 
terms  an  implied  promise  on  the  part  of  the 
defendant  to  pay  what  in  good  conscience  he 


is  bound  to  pay  to  the  plaintiff.  Where  ths 
case  shows  that  it  is  the  duty  of  the  defend- 
ant to  pay,  the  law  Imputes  a  promise  to  ful- 
fill  that  obligation,  but  the  law  never  im- 
plies a  promise  to  pay  unless  some  duty  cre- 
ates an  obligation,  and,  more  especially,  it 
never  implies  a  promise  to  do  an  act  con- 
trary to  law.  Bailey  v.  New  York  Cent  & 
H.  B.  It  Co.,  89  U.  8.  (22  Wall.)  604,  638, 
639,  22  L.  Ed.  840. 

Assumpsit  is  an  action  at  law  for  the  re- 
covery of  damages  for  a  breach  or  a  non- 
performance of  a  contract  express  or  Im- 
plied. It  may  be  maintained  liot  only  where 
a  contract  has  existed  in  fact;  but  where  the 
wrong  done  was  originally  a  tort  which  the 
plaintiff  is  entitled  to  waive,  and  sue  on  a 
quasi  contract  by  an  action  of  assumpsit 
Hill  V.  Davis,  3  N.  H.  884;  Chauncy  t,  Yeat- 
on,  1  N.  H.  151. 

The  action  of  assumpsit  lies  to  recover 
damages  for  consequential  wrongs  or  torts, 
which,  though  they  are  ex  delicto,  are  quasi 
ex  contractu,  and  they  arise  from  malfeas- 
ance, or  doing  what  the  defendant  ought  not 
to  do,  nonfeasance,  or  not  doing  what  he 
ought  to  do,  and  misfeasance,  or  doing  what 
he  ought  to  do  improperly.  Wood  v.  Down- 
lug's  Adm'r,  62  S.  W.  487,  489,  110  Ky.  65a 

The  action  of  debt  is  founded  on  con- 
tract while  the  action  of  assumpsit  is  found- 
ed on  a  promise,  and  in  this  exists  the  prin- 
cipal distinction  between  the  two  actions. 
Metcalf  v.  Robinson  (U.  S.)  17  Fed.  Gas.  177. 
178. 

ASSUMPSIT   FOB  MONET   HAD   AMD 
RECEIVED. 

The  action  of  assumpsit  for  money  had 
and  received  Id  its  spirit  and  purpose  has 
been  likened  to  a  bill  in  equity,  and  Is  an 
exceedingly  liberal  action,  and  will  always 
lie  where  a  defendant  has  in  his  bands  mon- 
ey which  ex  tequo  et  bono  he  ought  to  refund 
to  the  plaintifT.  Rushton  v.  Davis,  28  South. 
476,  470,  127  Ala.  279  (citing  King  v.  Martin, 
67  Ala.  177). 

Assumpsit  for  money  had  and  received  Is 
an  equitable  action  to  recover  back  money 
which  the  defendant  in  justice  ought  not  to 
retain.  And  it  may  be  said  that  it  lies  in 
most,  if  not  all,  cases  where  the  defendant 
has  moneys  of  the  plaintiff  which  ex  aequo 
et  bono  he  ought  to  refund.  Prichard  v. 
Budd  (U.  S.)  70  Fed.  710,  714,  22  C.  O.  A. 
504  (citing  Nash  v.  Towne,  72  U.  S.  [5  WalLl 
689,  18  L.  Ed.  527). 

ASSUMPTION. 

See,  also,  "Assume." 

"Assumption,"  as  used  in  an  instruction 
that  "if  the  whole  evidence  in  the  case  is  just 
as  consistent  with  the  assumption  of  defend- 
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anfB  Imnocence  as  with  the  assumption  of 
hlB  guilt,"  etc.,  "your  duty  is  to  acquit  him," 
was  used  as  synonymous  with  "hypothesis," 
and  means  '^hat  is  not  known  to  be  true  or 
not  proved,"  so  that  the  instruction  is  not 
erroneous.  State  v.  Harras,  66  Pac.  774, 
775.  25  Wash.  416. 

Of  debt  or  mortsace. 

The  word  "assumption,"  in  spealclng  of 
the'  assumption  by  one  of  the  obligations  and 
liabilities  of  another,  as  defined  in  the  Cen- 
tury Dictionary,  means  the  agreement  of  the 
transferee  of  property  to  pay  obligations  of 
the  transferror  which  are  chargeable  on  it. 
Springer  y.  De  Wolf,  62  N.  E.  542,  543,  104 
111.  218,  56  L.  R.  A.  465,  88  Am.  St  Rep.  155. 

A  verbal  promise  to  pay  an  existing 
mortgage  debt  as  part  of  the  purchase  mouey 
of  mortgaged  premises  is  an  "assumption  of 
the  mortgage  debt,"  and  may  be  enforced  by 
the  grantor  or  the  holder  of  the  mortgage. 
Lang.  y.  Dietz,  60  N.  B.  841,  842,  191  111.  16L 

"Assumption,"  as  used  in  conveyance 
reciting  that  in  consideration  of  assumption 
of  certain  debts,  etc.,  includes  the  promise 
of  payment  of  such  debts,  since  "assumed" 
means  to  take  upon  one's  self,  to  undertake, 
or  to  adopt;  or,  in  other  words,  to  take  upon 
one's  self,  or  to  adopt,  the  obligation  or  the 
liability  of  another,  is  to  put  one's  self  in 
place  of  that  other  as  to  such  obligation  or 
liability — to  become  bound  as  such  other  is 
bound.  It  is  a  broader  word  than  "agrees  to 
pay,"  and  includes  the  latter.  Lenz  v.  Chi- 
cago &  N  W.  R.  Co.,  86  N.  W.  607.  608,  111 
Wis.  108. 

Of  marital  righU. 

Civ.  Code,  {  55,  provides  that  consent 
alone  will  not  constitute  marriage,  but  it 
must  be  followed  by  a  solemnization  or  by  a 
mutual  assumption  of  marital  rights,  duties, 
or  obligations.  Held,  that  "assumption" 
means  the  "act  of  assuming  or  taking  to  or 
upon  one's  self.  It  is  sometimes  used  to 
express  the  pretension  of  having  or  possess- 
ing, the  taking  on  in  appearance,  and  not  in 
reality.  But  when  used  in  the  last  sense  it 
does  not  necessarily  mean  a  pretense  pre- 
sented ta  the  eyes  of  the  community,  though 
it  may  include  such  general  pretense.  To 
adopt  the  illustrations  of  counsel,  one  may 
assume,  by  words,  manner,  or  bearing,  in 
the  presence  of  one  person  alone,  a  virtue 
though  he  have  it  not  To  deceive  a  single 
soul,  the  devil  hath  power  to  assume  a  pleas- 
ing shape."  Sharon  v.  Sharon,  16  Pac.  845, 
359,  75  Cal.  1. 

ASSUMPTION  OF  BISK. 

"Assumption  of  risk"  is  a  term  in  a  con- 
tract of  employment,  express  or  implied  from 
the  circumstances  of  the  employment,  by 
which  the  serrant  agrees  that  dangers  of  in- 


jury obviously  incident  to  the  discharge  of 
the  serrant^s  duty  shall  be  at  the  servant's 
risk.  Bauer  v.  American  Car  A,  Foundry 
Co.  (Mich.)  04  N.  W.  0,  10  (citing  Narramgre 
V.  Cleveland,  C,  C.  ft  St  L.  Ry.  Co.  lU.  S.] 
06  Fed.  301,  37  C.  C.  A.  501,  48  Lr.  R.  A.  68); 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Bancord,  71 
Pac.  253,  255,  06  Kan.  81;  Green  v.  Western 
American  Co.,  70  Pac.  310,  317,  30  Wash.  87. 

The  saying  that  assumption  of  risk  is  a 
form  of  the  contract  of  employment  is  not 
strictly  true.  It  is  more  accurate  to  say  that 
the  services  of  one  are  engaged  by  the  other, 
and  from  the  relationship  the  law  implies 
certain  duties  and  obligations.  Martin  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  01  N.  W.  1034, 
1035,  118  Iowa,  148,  50  L.  R.  A.  608,  06  Am. 
St  Rep.  371. 

Assumption  of  risk  rests  in  the  law  of 
contract  and  involves  an  implied  agreement 
by  an  employd  to  assume  the  risks  ordinarily 
incident  to  his  employment,  or  a  waiver,  after 
a  full  knowledge  of  an  extraordinary  risk, 
of  his  right  to  hold  the  employer  for  a  breach 
of  duty  in  this  regard.  Bodie  v.  Charleston 
&  W.  C.  Ry.  Co..  30  S,  E.  715,  718,  61  8.  C. 
408. 

Where  as  employ^  entered  into  the  serv- 
ice of  a  railroad  company  using  defective 
machinery,  knowing  of  such  defects,  or  where 
he  continued  in  the  employment  after  such 
knowledge  without  notifying  his  superiors 
and  protesting  against  its  continuance,  such 
employd  would  have  been  held  to  have  waiv- 
ed such  objection,  and  to  have  assumed  the 
risk  rising  from  the  use  of  such  defective 
machinery,  but  under  Priv.  Laws  1807,  c. 
65,  SS  1,  2,  providing  that  any  employ^  of 
a  railroad  company  who  shall  suffer  injury 
in  the  course  of  his  employment  by  any  de- 
fect in  the  machinery,  etc.,  shall  maintahi 
an  action  against  the  company,  there  is  n. 
such  thing  as  assumption  ot  risk.  Coley  v. 
North  Carolina  R.  Co.,  30  S.  B.  43,  45,  128 
N.  O.  634,  57  L.  R.  A.  817. 

The  term  "assumed  risk"  includes  gen- 
erally any  form  of  assumed  risks;  that  is  i- 
say,  risks  ordinarily  incident  to  me  work,  an 
well  as  risks  not  so  incident,  but  arising  ftrom 
the  circumstance  that  the  danger  was  n 
known  one.  International  &  G.  N.  R.  Co.  v. 
Moynahan  (Tex.)  76  S.  W.  803.  804. 

The  assumption  of  a  risk  appears  to  In- 
volve the  fact  of  comprehension  thnt  a  peri! 
is  to  be  encountered  and  a  willingness  to 
encounter  it;  that  is  to  say,  a  positive  exer- 
cise of  volition  in  the  form  of  an  assent  to 
the  risk.  Adolff  v.  Columbia  Pretzel  &  Bak- 
ing Co.,  73  S.  W.  321,  324,  100  Mo.  App.  100. 

The  doctrine  of  assumed  risks  may  be 
thus  epitomized,  viz.:  "Where  one  volun- 
tarily enters  into  a  contract  of  hiring  with 
a  railroad  company,  he  assumes  all  the  riskf 
and  hazards  ordinarily  and  usually  incident 
to  such  employment;  and  will  be  presumed 


ASSUMPTION  OF  RISK 


590 


ASSUMPTION  OF  RISK 


to  have  contracted  with  reference  to  such 
risks  and  hazards.  But  while  an  employd 
assumes  all  the  risks  Incident  to  the  serylce 
he-  enters,  he  does  not  assume  a  risk  created 
by  the  negligent  act  of  the  master,  and  only 
such  risks  as  he  knows  to  exist,  or  may 
know  by  ordinary  care."  St.  Louis,  I.  M.  Sc 
S.  Ry.  Co.  V.  Tuohey.  54  S.  W.  577,  579,  67 
Ark.  209,  77  Am.  St  Rep.  109. 

The  doctrine  of  assumption  of  risk  is 
that  if  a  particular  machine  has  become  in- 
jured or  dangerous,  and  an  employd  seeing 
the  danger  does  not  report  its  condition,  but 
goes  on  with  his  work  in  disregard  of  it,  he 
assumes  the  risk.  There  is  a  distinction  be- 
tween knowledge  of  danger,  which  is  a 
knowledge  of  the  absence  of  safety  appli- 
ances which  should  be  in  use,  and  an  as- 
sumption of  risk  by  working  without  pro- 
test at  a  machine  which  has  become  defec- 
tive and  dangerous.  Lloyd  t.  Hanes,  35  S. 
B.  611,  612,  126  N.  C.  359. 

The  word  '"risk,"  as  used  In  the  term 
**a8sumption  of  risk,"  Includes  more  than  a 
knowledge  of  conditions.  It  also  includes  a 
knowledge  or  opportunity  for  knowledge  of 
the  peril  to  the  employ©  arising  from  the 
condition.  Atchison,  T.  &  S.  F.  Ry.  Oo.  v. 
Bancord,  71  Pac.  253,  255,  66  Kan.  81. 

A  servant's  implied  assumption  of  risk 
does  not  extend  to  more  hazardous  work  out- 
side of  his  contract  of  hiring,  and  where  he 
is  required  to  do  the  more  hazardous  work, 
and  is  injured  while  using  defective  tools 
furnished  by  the  master,  he  will  be  entitled 
to  recover.  Indiana  Natural  &  Illuminating 
Gas  Co.  V.  Marshall,  52  N.  E.  232,  233,  22 
Ind.  App.  121. 

The  doctrine  of  assumption  of  risk  and 
volenti  non  fit  injuria  does  not  apply  to  a 
case  of  a  breach  of  the  specific  statutory  duty 
Imposed  upon  the  employer,  and  the  fact 
that  a  servant  continues  in  his  employ  with 
knowledge  of  the  breach  of  the  duty  imposed 
by  statute  will  not  prevent  his  recovery. 
Boyd  V.  Brazil  Block  Coal  Co.  (Ind.)  50  N.  B. 
368,  371. 

Assumed  risk  is  a  contract,  and  may  be 
Implied  as  well  as  expressed.  When  a  serv- 
ant enters  upon  or  continues  in  a  service 
with  full  knowledge  that  it  is  dangerous,  and 
is  fully  aware  of  the  extent  of  the  danger 
to  which  he  is  exposed,  there  is  an  implied 
contract  of  assumed  risk,  by  which  the  serv- 
ant waives  his  right  to  recover  for  injuries 
received  by  him  In  such  service.  Faulkner 
V.  Mammoth  Min.  Co.,  66  Pac.  799,  801,  23 
Utah,  437. 

Contribntory  negUgenee  dIstiiisiiiskecL 

Contributory  negligence  is  a  breach  of 
the  legal  duty  imposed*  by  law  upon  the  serv- 
ant, however  unwilling  or  protesting  he  may 
be;  and  it  differs  in  this  respect  from  as- 
sumption of  risk,  which  is  not  a  duty,  but 


purely  voluntary  on  the  part  of  the  servant. 
Dempsey  v.  Sawy^,  49  AtL  1035,  1036,  95 
Me.  295. 

The  doctrine  of  "assumption  of  risk'* 
by  a  servant;  is  that  it  is  a  term  of  the  con- 
tract of  employment,  expressed  or  implied. 
Assumption  of  risk  in  such  cases  is  the  ac- 
quiescence of  an  ordinarily  prudent  man  in 
a  known  danger;  the  risk  which  he  assumes 
by  contract.  It  is  distinguished  from  con- 
tributory negligence,  which  is  that  action  or 
nonaction  in  regard  to  personal  safety  by 
one  who,  treating  the  known  as  a  condition, 
acts  with  respect  to  it  without  due  care  of 
its  consequences.  Thus  in  Hesse  v.  Colum- 
bus S.  &  H.  R.  Co.,  58  Ohio  St  167,  169.  50 
N.  £.  354,  355,  it  is  said  that  '^acquiescence 
with  knowledge"  is  not  synonymous  with 
"contributory  negligence."  One  having  full 
knowledge  of  defects  in  machinery  with 
which  he  is  employed  may  yet  use  the  ut- 
most care  to  avert  the  danger  which  they 
threaten.  Assumption  of  risk  and  contribu- 
tory negligence  approximate  where  danger 
is  so  obvious  and  imminent  that  no  ordina- 
rily prudent  man  would  assume  the  risk  of 
Injury  therefrom,  but  where  the  danger, 
though  present  and  appreciated,  is  one  which 
many  men  are  in  the  habit  of  assuming, 
and  which  prudent  men  who  must  earn  a 
living  are  willing  to  assume  for  extra  com- 
pensation. One  who  assumes  the  risk  can- 
not be  said  to  be  guilty  of  contributory  neg- 
ligence, if,  having  in  view  the  risk  of  dan- 
ger assumed,  he  uses  care,  reasonably  com- 
mensurate with  the  risk,  to  avoid  injurious 
consequencea  One  who  does  not  use  such 
care,  and  who  by  reason  thereof  suffers  such 
injury,  is  guilty  of  contributory  negligence. 
Narramore  v.  Cleveland,  C,  C.  &  St  L.  Ry. 
Co.  (U.  S.)  96  Fed.  298,  304,  37  C.  C.  A.  499, 
48  L.  R.  A.  68. 

Contributory  negligence  and  assumption 
of  risk  are  entirely  different,  although  the 
two  questions  may  arise  upder  the  facts  of 
the  same  case.  Every  person  suing  for  a 
personal  injury  must  show  that  he  was  in 
the  exercise  of  ordinary  care  and  caution 
for  his  own  safety,  so  that  the  question  of 
contributory  negligence  may  arise  in  every 
case.  But  an  employ^  may  have  assumed  a 
risk  by  virtue  of  his  employment,  or  by  con- 
tinuing in  such  employment  with  knowledge 
of  the  defect  and  danger;  and  if  he  is  in- 
jured thereby,  although  in  the  exercise  of 
the  highest  degree  of  care  and  caution,  and 
without  any  negligence,  yet  he  cannot  re- 
cover. Chicago  &  E.  I.  R.  Co.  v.  Heerey, 
68  N.  E.  74,  77,  203  111.  492. 

The  doctrine  of  assumption  of  risk  is 
distinct  from  the  doctrine  of  contributory 
negligence,  though  there  may  arise  a  cer- 
tain condition  of  facts  capable  of  supporting 
either  Inference.  When,  therefore,  a  case 
arises  to  which  it  is  shown  that  the  employ^ 
has  assumed  the  risk  in  which  the  injury 
arose,  or,  what  is  the  same  thing,  in  effect, 
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baa  waived  his  right  to  bold  the  employer 
responsible  for  the  risk,  the  employd  is  de- 
feated because  of  his  agreement,  and  not 
because  of  his  negligence.  Barksdale  v. 
Charleston  &  W.  O.  R.  Co.,  44  S.  E.  743,  745, 
86  S.  C.  204  (citing  Bodie  T.  Charleston  &  W. 
0.  IL  Co.,  61  8.  0.  478,  39  8.  E.  715). 

The  doctrine  of  voluntary  assumption  of 
risk,  as  distinguished  from  contributory  neg- 
ligence, la  generally  applied  in  cases  arising 
between  employer  and  employ^,  where  an 
employ^,  without  any  excuse  for  so  doing, 
voluntarily  undertakes  to  work  with  a  tool 
or  appliance  which  is  known  to  be  defective, 
and  by  so  doing  assumes  the  risk  of  getting 
burt,  and  thereby  releases  his  employer  from 
liability.  Chicago  &  N.  W.  Ry.  Co.  v.  Pres- 
cott  (U.  S.)  59  Fed.  237,  239,  8  C.  a  A.  109, 
23  L.  R.  A.  654. 

Assumption  of  risk  is  a  matter  of  con- 
tract Contributory  negligence  is  a  question 
of  conduct  If  a  servant  would  be  defeated 
of  a  right  of  recovery  for  an  injury,  by  the 
rule  of  assumed  risk  It  would  be  because 
he  agreed,  long  before  the  accident  hap- 
pened, that  he  would  assume  the  very  risk 
from  which  his  Injury  arose.  If  he  were  to 
be  defeated  by  the  rule  of  contributory  neg- 
ligence, it  would  be  because  his  conduct  at 
the  time  of  the  accident,  and  under  all  the 
attendant  circumstances^  fell  short  of  or- 
dinary care.  If  the  one  circumstance  of  the 
employe's  knowledge  of  the  employer's  fail- 
are  to  provide  the  statutory  safeguards  were 
held,  as  a  matter  of  law,  always  to  overcome 
the  other  circumstances  characterizing  the 
employe's  conduct  at  the  time  of  the  acci- 
dent, assumption  of  risk  would  be  success- 
fully masquerading  in  the  guise  of  contribu- 
tory negligence.  If  assumption  of  risk  is 
the  issue,  knowledge  of  defective  conditions 
and  acquiescence  therein  are  fatal.  If  con- 
tributory negligence  is  the  issue,  knowledge 
of  defective  conditions  and  acquiescence 
therein  may  be  fatal,  may  be  not,  depending 
upon  whether  a  person  of  ordinary  prudence 
under  all  the  circumstances  would  have  done 
what  the  injured  person  did.  If  the  risk  is 
so  great  and  immediately  threatening  that  a 
person  of  ordinary  prudence  under  all  the 
circumstances  would  not  take  it,  contribu- 
tory negligence  is  established.  D.  H.  Davis 
Coal  Co.  V.  Polland,  62  N.  E.  492,  497,  158 
Ind.  607,  92  Am.  St  Rep.  319. 

Contributory  negligence  Implies  the  ex- 
istence of  negligence  of  an  injured  servant, 
co-operating  with  that  of  the  master,  and  thus 
aiding  in  producing  the  injury.  It  is  dis- 
tinguished from  the  doctrine  of  assumed 
risk,  which  is  that  if  the  servant  with  knowl- 
edge of  the  defect  in  the  master's  premises 
and  the  danger  and  risk  incident '  thereto, 
continues  in  the  service  of  the  master  with- 
out proper  notice  to  the  latter,  he  assumes 
the  risk  incident  to  the  service  and  growing 
out  of  the  existence  of  the  defect  and  thus 
without  regard  to  the  degree  of  care  which 


he  may  exercise  In  the  performance  of  his 
labor.  Texas  &  P.  Ry.  Co.  v.  Bryant,  27  S. 
W.  825,  826,  8  Tex.  Civ.  App.  134. 

ASSURANCE. 

See  "Covenant  for  Further  Assurance"; 
"Solid  Assurance." 

"Assurance,"  as  used  in  a  complaint  that 
plaintiff  signed  certain  papers  on  the  assur- 
ance that  she  was  signing  a  chattel  mort- 
gage, means  representation,  declaration,  or 
persuasion,  and  that  such  declaration  was 
made  by  the  person  presenting  the  paper,  and 
hence  is  a  sufficient  allegation  of  fraud. 
Fleseler  v.  Stege,  33  N.  Y.  Supp.  749,  750,  86 
Hun,  595. 

In  technical  phraseology,  the  evidence  of 
a  contract  to  deliver  at  a  future  date  the  sub- 
ject of  such  contract  is  never  denominated 
"an  assurance."  Jacob  defines  an  assurance 
of  land  to  be  where  they  had  conveyed  by 
deed.  Blackstone  says,  a  translation  or 
transfer  of  property  being  admitted  by  law, 
it  becomes  necessary  that  this  transfer  should 
be  properly  evidenced.  Tlie  legal  evidences 
of  this  translation  of  property  are  called  the 
"common  assurances  of  the  kingdom,"  where- 
by every  man's  estate  is  assured  to  him,  and 
all  controversies  are  either  prevented  or  re- 
moved. The  terms  "conveyance"  and  "assur- 
ance" are  convertible  and  synonymous,  in 
the  opinion  of  the  soundest  and  most  accurate 
writers  and  Judges.  State  v.  Farrand,  8  N. 
J.  Law  (3  Halst)  333,  335. 

ASSURED. 

It  is  laid  down  in  Reynolds  on  Life  In- 
surance that  the  "assured"  is  the  person 
who  is  to  receive  the  benefit  of  the  Insurance. 
Hogle  V.  Guardian  Life  Ins.  Co.,  29  N.  Y. 
Super.  Ct  (6  Rob.)  667,  570. 

In  Brockaway  v.  Connecticut  Mut  Life 
Ins.  Co.  (U.  S.)  29  Fed.  706,  it  is  held  that  the 
term  "assured"  referred  to  the  one  on  whose 
application  the  policy  was  issued,  who  was 
the  beneficiary  and  paid  the  premiums.  In 
Ferdon  v.  Canfield,  104  N.  T.  143,  10  N.  B. 
146,  it  Is  said,  although  the  life  of  Canfield 
is  the  life  "insured"  by  the  policy,  he  was  not 
the  party  "assured"  thereto.  His  life  was 
the  subject  of  insurance,  but  the  contract 
does  not  on  its  face  purport  to  have  been 
made  either  with  him  or  for  his  benefit 
Thus,  where  a  wife  insures  her  husband's 
life  for  her  own  benefit  and  her  husband  has 
no  interest  in  the  policy,  the  wife  is  the  per- 
son "assured,"  within  statutes  providing  for 
service  of  notice  on  person  for  whom  life  is 
assured.  Rowe  v.  Brooklyn  Life  Ins.  Co., 
38  N.  Y.  Supp.  621,  623,  16  Misc.  Rep.  323. 

The  word  "assured,"  as  used  in  an  in- 
surance policy  providing  that  the  policy 
should  be  void  If  the  risk  was  Increased  by 
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the  act  of  the  assured,  means  the  person  who 
owns  the  property,  and  who  applied  for  the 
insurance  and  paid  the  premium  and  signed 
the  deposit  note,  and  not  one  to  whom  the 
money  was  payable  in  case  of  loss,  though 
such  person  had  a  lease  of  the  premises. 
Sanford  v.  Mechanics*  Mut  Fire  Ins.  Co.,  66 
Mass.  (12  Gush.)  541,  548. 

As  us6d  in  a  fire  insurance  policy  provid- 
ing that  in  case  of  loss  the  assured  should 
give  immediate  notice,  stating  the  number  of 
the  policy  and  the  name  of  the  agent,  the 
word  "assured"  does  not  mean  the  person  to 
whom  the  policy  was  issued  only,  but  a  mort- 
gagee to  whom  the  policy  was  made  payable 
in  case  of  loss,  as  his  Interest  should  appear, 
was  one  of  the  parties  assured  within  the 
meaning  of  the  policy,  and  a  notice  given 
by  him  would  inure  to  the  benefit  of  all  other 
interested  parties.  Watertown  Fire  Ins,  Co. 
V.  6 rover  &  Baker  Sewing  Mach.  Ck>.,  1  N. 
W.^  961,  962,  41  Mich.  131,  32  Am.  Rep.  146. 

Znaured  distiiiKiLUlied. 

As  used  in  a  life  insurance  policy  pro- 
viding that  it  was  accepted  by  the  assured 
upon  the  express  conditions  that  in  case  said 
person  whose  life  is  hereby  insured  shall 
pass  beyond  the  settled  limits  of  the  United 
States  the  policy  shall  be  void,  or  in  case  the 
said  assured  shall  not  pay  the  annual  pre- 
miums the  policy  shall  cease,  the  term  "as- 
sured" must  be  held  as  applicable  to  him  for 
whose  benefit  the  policy  was  effected.  The 
terms  "assured"  and  "insured"  are  generally 
applicable  either  to  the  party  for  whose  ben- 
efit the  insurance  is  effected  or  to  the  party 
whose  life  is  insured,  and  the  construction 
of  such  terms  must  depend  on  their  colloca- 
tion and  context  in  the  policy,  and  there  are 
instances  where  the  word  "assured"  applies 
only  to  the  person  for  whose  benefit  the  pol- 
icy was  effected,  and  not  to  the  party  whose 
life  was  insured,  and  other  cases  In  which 
the  word  "insured"  is  applied  only  to  the 
party  whose  life  was  Insured,  and  not  to  the 
person  for  whose  benefit  the  policy  was  ef- 
fected. Connecticut  Mut  Life  Ins.  Co.  v. 
Luchs,  2  Sup.  Ct  949,  951,  108  U.  S.  4d8,  27 
L.  Bd.  800. 


ASTRACHAN. 

Astrachans,  being  a  woven  material  con- 
sisting of  a  cotton  foundation  and  a  rough 
and  more  or  less  curled  pile  warp  composed 
of  goat  hair,  in  some  samples  of  which  loops 
of  the  pile  were  cut  and  in  others  remained 
uncut,  the  goat  hair  being  the  material  of 
chief  value,  it  was  dutiable  as  a  manufac- 
ture, in  whole  or  in  part,  of  goat  hair,  and 
not  as  pile  fabrics,  as  there  was  no  rule  of 
construction  requiring  the  words  used  in  the 
tariff  act  to  be  interpreted  according  to  the 
technical  understanding  of  manufacturers. 
In  re  Hemnan  (U.  8.)  52  Fed.  941,  944. 


The  meaning  of  the  word  "astrachan" — 
that  is,  whether  it  applies  to  fabrics  composed 
in  whole  or  in  part  of  goat  hair,  and  therefore 
dutiable  under  Act  Oct  1,  1890,  I  392,  or 
whether  it  is  a  "pile  fabric,"  and  thus  duti- 
able under  section  396 — ^has  been  held  to  de- 
pend upon  the  evidence.  Where  the  evidence 
indicated  that  according  to  the  understand- 
ing of  weavers  the  goods  under  consideration 
— ^that  is,  astrachans — ^were  known  as  "pile 
fabrics,"  but  the  weight  of  the  evidence  was 
that,  according  to  the  understanding  of  com- 
mercial men,  they  were  not  so  classed,  it 
was  held  that  they  would  be  classed  accord- 
ing to  the  weight  of  the  evidence.  This  de- 
cision was  reached  under  the  rule  that  a  de- 
scriptive term  found  in  a  tariff  act  may  have 
a  commercial  meaning  which  differs  from  the 
ordinary  meaning,  notwithstanding  it  is  used 
in  trade  as  a  specific  designation  by  which 
any  article  or  product  is  bought  and  sold. 
In  re  Herrman  (U.  S.)  56  Fed.  477,  481,  5 
C.  0.  A.  582. 

ASTRACHAN  TBIlOflNGS. 

What  is  known  commercially  as  "Astra- 
chan trimmings"  are  articles  woven  on  a 
loom,  and  consisting  of  a  foundation  of  cot- 
ton and  a  long  curled  pile,  composed  of  goat 
hair,  the  material  being  woven  in  strips, 
which  are  afterwards  cut  apart  and  the  sides 
stitched  under,  suitable  to  be  made  up  into 
dress  trimmings.  Lowenthal  t.  United 
States  (U.  S.)  65  Fed.  420. 

ASYLUM. 

See  "Orphan  Asylum.** 
As  charity,  see  "Charity."* 

"Asylum"  signifies  a  refuge  and  sancta- 
ary,  or  charitable  institution.  Cromie'a 
Heirs  V.  Institution  of  Mercy  of  New  York, 
66  Ky.  (3  Bush)  365,  391. 

An  asylum  Is  a  sanctuary,  or  place  of 
refuge  and  protection,  where  criminals  and 
debtors  found  shelter,  and  from  which  they 
could  not  be  taken  without  sacrilege;  an 
institution  for  the  protection  and  relief  of 
unfortunates,  as  asylums  for  the  poor,  for  the 
deaf  and  dumb,  or  for  the  insane.  State  ▼• 
Bacon,  6  Neb.  286,  291. 

An  asylum  is  an  institution  for  the  pro- 
tection and  relief  of  the  unfortunate.  Law- 
rence V.  Leldlgh,  50  Pac.  600,  601,  58  Kan. 
594,  62  Am.  St  Rep.  631. 

In  the  chapter  relating  to  insane  persons 
other  than  paupers  and  indigents,  the  word 
"asylum"  means  any  public  or  private  hospi- 
tal, retreat,  institution,  house,  or  place  in 
which  any  insane  person  is  received  or  de- 
tained as  a  patient  for  compensation,  but 
shall  not  include  any  state  prison,  county  Jail, 
or  poorhouse,  nor  any  public  reformatoiy  or 
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penal  institution  of  the  state.    Gen.  St  Oonn. 
1902,  I  2735. 

Tn  6xtradltioi&  treftties, 

"Asylum/*  as  used  in  extradition  trea- 
ties, means  a  place  where  the  matter  of 
which  a  person  is  accused  may  not  be  tried. 
In  re  Stupp  (U.  S.)  23  Fed.  Cas.  281,  291. 

"Asylum,"  as  used  in  the  treaty  of  March 
23.  1865,  between  the  United  States  and 
Italy,  providing  for  the  extradition  of  any 
person  charged  with  murder  committed  with- 
in the  Jurisdiction  of  one  of  the  contracting 
parties  and  who  seeks  an  asylum  in  the  other, 
includes  not  only  place,  but  also  shelter, 
security,  and  protection,  and  a  fugitive  seeks 
such  an  asylum  at  all  times  when  he  claims 
the  use  of  the  territories  of  the  United  States 
as  an  asylum.  In  re  De  Giacomo  (U.  S.)  7 
Fed.  Cas.  366,  367. 

Soliool  for  blind. 

An  institution  for  the  education  of  the 
blind  is  an  educational  institution,  and  not 
an  asylum,  the  purpose  being  to  give  the 
blind  such  education  and  training  as  shall  fit 
them  for  the  discharge  of  the  duties  of  life, 
and  not  to  furnish  them  a  home.  Curtis  v. 
Allen,  61  N.  W.  568,  570,  43  Neb.  184;  State 
V.  Bacon,  6  Neb.  286,  291. 

Soliool  for  orpliaifts. 

An  institution  organized  for  the  mainten- 
ance and  tuition  of  orphan  children,  particu- 
larly children  of  soldiers  who  have  lost  their 
lives  in  the  service  of  the  United  States,  is 
clearly  an  asylum,  and  not  a  school  or  in- 
stitution of  learning,  within  the  meaning  of 
the  constitutional  provision  (article  8,  I  14) 
permitting  payment  of  moneys  for  the  edu- 
cation of  children  kept  in  asylums.  Sar- 
gent V.  Board  of  Education  of  City  of  Roches- 
ter, 79  N.  Y.  Supp.  127,  128,  76  App.  Div.  688. 

Soldiers'  home. 

A  soldiers'  home  which  is  established  for 
the  relief  of  old  soldiers  is  an  asylum,  with- 
in the  meaning  of  Const  Kan.  art.  6,  |  8, 
providing  that  no  person  shall  be  deemed  to 
have  gained  or  lost  a  residence,  for  the  pur- 
pose of  voting,  while  kept  at  any  almshouse 
or  other  asylum  at  public  expense.  Law- 
rence V.  Leidigh,  50  Pac.  600,  601,  58  Kan. 
594,  62  Am.  St.  Rep  631. 

An  inmate  of  the  soldiers'  home,  an  in- 
stitution supported  out  of  annual  appropria- 
tions by  the  Legislature,  is  at  an  asylum  at 
the  public  expense,  within  the  Constitution, 
providing  that  no  person  shall  by  such  a  res- 
idence gain  a  vote  in  the  place  where  the 
asylum  Is  located.  Silvey  v.  Lindsay,  13  N. 
B.  444,  446.  107  N.  Y.  55. 

The  word  "asylum,"  as  used  in  Const 
art  7,  S  5,  providing  that  no  elector  shall  be 
deemed  to  have  gained  or  lost  a  residence 
1  Wds.  &  P.— 88 


while  kept  at  any  almshouse  or  other  asylum 
at  public  expense,  includes  a  soldiers'  home, 
and  therefore  a  person  who  becomes  an  in- 
mate of  a  soldiers'  home  gains  no  residence 
in  the  municipality  where  the  home  is  lo- 
cated. Wolcott  V.  Holcomb,  97  Mich.  361, 
364,  56  N.  W.  837,  23  L.  R.  A.  215. 

A  soldiers'  home,  the  inmates  of  which 
are  maintained  at  public  expense,  is  an  "asy- 
!  lum"  within  the  meaning  of  Const  Idaho, 
j  art  6,  I  5,  providing  that  for  the  pur- 
,  pose  of  voting  no  person  shall  be  deemed  to 
I  have  gained  or  lost  a  residence  while  kept 
'at  any  almshouse  or  other  asylum  at  public 
I  expense.  Powell  v.  Spackman,  65  Pac.  503, 
I  504,  7  Idaho,  692,  54  L.  R.  A.  37a 

I  AT. 

j  Where,  after  the  word  "at"  In  a  prom- 
issory note,  a  blank  is  left  for  the  place  of 
[payment  the  word  "at"  implies  that  the 
I  blank  space  may  be  filled,  before  the  note  is 
j  delivered,  with  the  designated  place  of  pay- 
I  ment  Redlich  v.  Doll,  54  N.  Y.  234,  239,  13 
I  Am.  Rep.  573;  Kitchen  v.  Place  (N.  Y.)  41 
!  Barb.  465,  466. 

]  The  fact  that  a  note  was  payable  "at  a 
bank"  merely  designates  the  place  where  the 
I  holder  may  find  the  maker  and  ascertain 
I  whether  the  maker  is  ready,  able,  and  willing 
to  pay  the  same,  and  does  not  mean  that  the 
note  was  payable  by  or  through  the  bank. 
Grlssom  v.  Commercial  Nat  Bank,  10  S.  W. 
774,  777,  87  Tenn.  (3  Pickle)  350,  3  L.  R.  A. 
273,  10  Am.  St  Rep.  669. 

St  57  Geo.  HI,  c.  99,  I  40,  requires  that 
a  notice  of  intended  action  against  a  clergy- 
man to  recover  penalties  for  nonresidence 
shall  be  delivered  to  the  bishop  of  the  dio- 
cese by  leaving  the  same  "at  the  registry"  of 
his  diocese.  Held,  that  the  delivery  of  a  no- 
tice in  writing  of  such  a  suit  to  the  bishop's 
deputy  registrar  at  the  registrar's  house, 
which  was  carried  the  next  morning  to  the 
registry  office  and  there  left  was  not  a  leav- 
ing at  the  registry  required  by  the  stntute. 
and  was  invalid.  Vaux  v.  Vollans,  4  Barn. 
&  Adol.  525. 

As  after. 

The  phrase  "at  the  expiration  of"  de- 
fines a  limit  of  time.  It  marks  the  close  of  a 
period,  not  its  beginning.  A  contract  author- 
izing its  cancellation  at  the  expiration  of 
three  months  cannot  be  construed  to  author- 
ize a  cancellation  after  such  time.  Ferree  v. 
Moquin-OflPerman-Hessenbuttel  Coal  Co.,  61 
N.  Y.  Supp.  120,  121,  29  Misc.  Rep.  624. 

"At"  as  used  In  a  contract  of  subscrip- 
tion for  stock,  giving  the  subscriber  the  right, 
"at  the  expiration  of  three  years"  from  the 
time  stated,  to  elect  whether  he  would  keep 
the  stock  or  turn  it  over  to  certain  named 
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parties,  is  equivalent  in  meaning  to  "^fter,** 
and  the  subscriber  was  not  required  to  give 
the  notice  of  bis  election  immediately  on  the 
expiration  of  the  three  years,  but  could  do  so 
within  a  reasonable  time  thereafter.  Rogers 
V.  Burr,  25  S.  E.  339,  341,  97  Ga.  10. 

Where  a  lease  provided  that  the  lessee 
should  have  the  right  to  remove  personal 
property  "at  the  end  of  this  term,"  it  was  evi- 
dent that  the  clause  was  not  inserted  to  lim- 
it the  lessee's  right  to  remove,  but  to  protect 
him,  and,  if  any  force  is  to  be  given  to  this 
provision,  it  means  that  after  the  expiration 
of  the  term  the  lessee  should  be  permitted 
Ingress  and  agress  for  a  reasonable  time  to 
remove  the  property.  Davidson  v.  Crump  j 
Mfg.  Co.,  58  N.  W.  475,  476,  99  Mich.  501.  j 

Comp.  Laws,  c.  49,  I  17,  providing  that  j 
"at  the  end  of  one  year"  from  the  tax  sale 
the  collector  shall  execute  to  the  purchaser 
a  deed  of  the  lands  so  sold  and  not  redeem- 
ed, is  to  be  construed  as  meaning  "after  the 
expiration  of  the  year."  Annan  v.  Baker,  49 
N.  H.  161,  171. 

A  contract  for  the  sale  of  realty,  agree- 
ing that  a  certain  sum  should  be  paid  on  the 
purchase  price  "at  the  expiration  of  three 
months,"  means  precisely  on  the  day  on 
which  the  three  months  expire,  and  not  at 
any  time  after  such  expiration.  Hollmann 
V.  Conlon,  45  S.  W.  275,  278,  143  Mo.  869. 

Ib  bomidarles. 

A  conveyance  of  land  describing  its 
boundaries  as  beginning  "at"  a  certain  tree 
does  not  necessarily  fix  the  point  at  the  cen- 
ter of  the  tree.  That  may  be,  in  the  absence 
of  other  circumstances  to  qualify  the  descrip- 
tion, the  legal  effect  of  it.  "But  with  proof 
of  an  actual  division  and  occupation  upon  a 
line  beginning  at  the  outer  surface  or  near  the 
tree,  the  deed  may  be  interpreted  in  con- 
formity with  the  practical  effect  given  it  by 
the  parties.  The  description,  in  connection 
with  the  visible  occupation,  was  sufficiently 
accurate  for  all  practical  purposes,  and  the 
line  located  at  the  outer  surface  of  the  tree 
is  not  inconsistent  with  the  terms  of  the  deed. 
The  corner  is  substantially  *at'  the  tree." 
Stewart  v.  Patrick.  68  N.  Y.  450,  454. 

It  is  a  well-settled  rule  that  where  a 
boundary  of  land  is  described  as  beginning 
"at"  a  road,  or  "on"  a  road,  or  as  "bounded 
by"  a  road,  without  qualifying  words,  the 
boundary  is  the  center  of  the  road,  and  not 
the  side  thereof;  and  so,  where  land  is  con- 
veyed and  described  by  a  lot  number  as  in- 
dicated on  a  map,  and  the  land  fronts  on  a 
road  or  highway,  the  boundary  will  be  the 
center  and  not  the  side  of  the  road.  Lee  v. 
Lee  (N.  Y.)  27  Hun,  1,  4. 

Oontiiiseiioy  oreAted. 

"At,"  as  used  in  a  will  giving  a  legatee 
ft  legacy  when  he  arrives  at  a  certain  age. 


means  that  the  legacy  is  contingent    Colt  t. 
Hubbard,  33  Conn.  281,  286. 

In  a  bequest  to  a  person  at  a  given  age  or 
marriage,  the  word  "at"  makes  the  bequest 
prima  facie  contingent.  Post  v.  Herbert's 
Ex'rs,  27  N.  J.  Eq.  (12  C.  B.  Green)  540,  543. 

As  during 

"At  the  term,"  as  used  in  Attachment 
Act,  S  25,  requiring  that  the  declaration  shall 
be  filed  on  the  return  of  the  attachment,  or 
at  the  term  of  court  when  the  same  is  re- 
turnable, means  "during  the  term."  Lawver 
V.  Langhans,  85  111.  138,  141. 

In  Rev.  St  S  7356,  providing  that  the  Su- 
preme Court  shall  have  Jurisdiction  to  re- 
view errors  of  law  occurring  at  the  trial  or 
appearing  in  the  pleadings  or  Judgment  the 
word  "at"  may  signify  more  than  "in"  the 
trial  or  "on"  the  trial,  and  means  during 
the  progress  of  the  trial  from  its  inception  to 
its  end^  and  therefore  includes  within  its 
meaning  errors  of  law  prejudicial  to  the  de- 
fendant occurring  while  the  court  is  impan- 
eling a  Jury  for  the  trial.  Hartnett  v.  State, 
42  Ohio  St  568,  572. 

"At  the  trial,"  as  used  in  22  &  23  Car. 
II,  requiring  the  certificate  of  the  Judge  to 
give  a  plaintiff  full  costs  "at  the  trial  of  a 
cause"  when  the  damages  found  by  the  Jury 
are  less  than  40  shillings,  means  at  any  time 
before  verdict  and  final  Judgment  and  the 
final  Judgment  is  the  latest  time  at  which 
the  certificate  can  be  made.  Simonds  r. 
Barton,  76  Pa.  (26  P.  F.  Smith)  434,  436. 

A  statutory  requirement  that  a  party 
shall  be  an  inhabitant  or  resident  of  the  state 
"at  the  time"  of  the  desertion  in  order  to 
entitle  him  to  sue  for  a  divorce  on  the  ground 
of  desertion,  refers  to  the  whole  period  of 
three  years  during  which  the  desertion  must 
have  continued,  not  to  the  mere  commence- 
ment or  act  of  desertion.  Coddington  v.  Cod- 
dington,  20  N.  J.  Eq.  (5  C.  B.  Green)  263, 
265;  Sanders  v.  Sanders,  29  N.  J.  Eq.  C2 
Stew.)  410. 

The  preposition  "at"  primarily  signi- 
fies near  to,  about  coextensive  with,  etc 
It  is  very  commonly  used,  however,  in  the 
sense  of  "during,"  as  in  Cr.  Code,  I  120  l3 
Gav.  A  H.  St  p.  420).  providing  that  a  bill  of 
exceptions  in  a  criminal  prosecution  must  be 
made  out  and  presented  to  the  Judge  "af* 
the  time  of  trial.  The  section  means  that 
such  exception  must  be  made  out  during  the 
time  of  trial.     Jenks  v.  State,  39  Ind.  1,  d. 

As  even  at,  or  as  early  aa. 

In  Civ.  Code,  I  1011,  regulating  the 
manner  of  proceeding  on  failure  to  perfect 
appeal,  and  providing  that  if  the  appellant 
shall  fail  to  deliver  the  transcript  and  other 
papers,  if  any,  to  the  clerk,  and  have  his  ap> 
peal  docketed,  on  or  before  the  second  day  of 
the  term  next  after  such  appeal*  the  appellee 
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may  "at  the  same  term  of  sncb  court"  file  a 
transcript  of  the  proceedings,  etc.,  such 
phrase  should  be  construed  as  words  of  en- 
largement, permission,  and  privilege,  mean- 
ing ''even  at"  or  "as  early  as"  the  same  term 
of  court,  and  should  not  be  regarded  as  a 
restriction  to  the  same  term  of  court  and  to 
that  term  only.  Wilson  t.  Wilson,  36  N.  W. 
eel,  664,  23  Neb.  455. 

As  ezoliudTe. 

In  an  agreement  for  a  conveyance  of 
land  on  payment  of  the  purchase  money,  a 
certain  amount  of  which  was  to  be  paid  annu- 
ally, "the  time  commencing  *at'  the  date  of 
the  agreement,"  "at"  meant  that  the  day  of 
the  date  was  to  be  excluded  in  the  computa- 
tion. Farwell  y.  Rogers,  68  Mass.  (4  Cush.) 
460,  464. 

In  ordinary  speech  "at"  more  generally 
means  within  than  without  Thus  "at  a 
town"  or  "at  a  county"  means  at  some  place 
within  the  town  or  within  the  county,  rather 
than  a  place  without,  or  even  at  the  utmost 
verge  of,  but  not  in,  the  town  or  county. 
So,  in  indictments,  the  fact  is  generally  stat- 
ed to  have  been  done  "at"  the  place;  and,  if 
It  were  not  done  in  the  place,  the  venue 
would  be  wrong.  Thus  a  charter  granting  a 
right  to  construct  a  canal  beginning  "at"  the 
District  of  Columbia  does  exclude  such  dis- 
trict. Chesapeake  &  O.  Canal  Co.  v.  Key 
(U.  8.)  6  Fed.  Cas.  563,  565. 

"At"  is  used,  according  to  lexicographers, 
to  denote  near,  approach,  nearness,  or  proxim- 
ity. Its  primary  idea  may  be  conceded  to  be 
nearness.  We  may  admit  that  it  more  gen- 
erally means  "within"  than  "without,"  but  it 
is  sometimes  used  to  denote  exclusion  rather 
than  inclusion.  It  may  be  used  so  ambigu- 
ously as  to  require  explanation.  One,  for  in- 
stance, may  be  "at"  a  place  and  not  "in"  it, 
and  yet  the  preposition  would  serve  in  either 
event.  The  provision  for  the  construction  of 
a  road  "at  the  back  of  the  garden,"  in  the  ab- 
sence of  anything  else,  might  imply  that  it 
was  to  be  constructed  within  the  garden.  It 
may  mean  within  and  at  the  back  line,  or 
without  and  back  of,  according  to  circum- 
stances. And  where  a  man  insisted  that  the 
words  "at  the  back  of  the  garden"  should  be 
inserted  before  he  would  sign  a  deed,  the 
clear  meaning  would  be  that  the  road  should 
not  run  within  the  garden,  but  back  of  the 
garden  and  without  the  garden  altogether. 
Knoxville,  C.  G.  &  L.  Ry.  Co.  v.  Beeler,  18  8. 
W.  301,  392,  90  Tenn.  (6  Pickle)  548. 

Am  immediately  bef  ore^ 

••At  the  time  of,"  in  53  Geo.  Ill,  c.  159, 
limiting  the  liability  of  a  shipowner  for  dam- 
ages done  by  the  collision  of  his  ship  with 
another  to  the  value  of  his  ship  "at  the  time. 
of  the  collision^  meant  the  value  immediate- 
ly before  such  accident  Brown  t.  Wilkin- 
son, 15  Meeo.  &  W.  391,  397. 


Testator  devised  lands  to  his  daughtet 
C.  during  the  term  of  her  life^  and  immedi- 
ately after  her  death  unto  and  among  every 
such  child  and  children  as  the  said  C.  shall 
have  lawfully  begotten  "at  the  time  of  her 
death,"  in  fee  simple,  equally  to  be  divided 
between  them.  Held,  that  the  phrase  "at 
the  time  of  her  death"  signified  in  her  life- 
time. Barnes  v.  Provoost  (N.  Y.)  4  Johns.  61, 
64,  4  Am.  Dec.  249. 

As  in  or  witliiiLi 

A  covenant  to  deliver  tobacco  "at"  a 
warehouse  does  not  require  the  obligor  to  de- 
liver it  **In"  the  warehouse.  Duckham  v. 
Smith,  21  Ky.  (5  T.  B.  Mon.)  372,  374. 

The  word  "at,"  in  a  declaration  alleging 
that  a  certain  act  was  committed  at  a  cer- 
tain shop,  is  not  uncertain  on  the  theory  that 
it  may  imply  either  that  the  act  was  done  in 
the  shop  or  outside  of  it,  but  expresses  the 
idea  that  the  act  was  done  inside  the  shop. 
Kaler  v.  Tufts,  81  Me.  63,  65,  16  AU.  33a  337. 

In  holding  that  the  words  "at  the  court- 
house," in  a  statute  requiring  the  boanT  of 
supervisors  to  meet  at  the  courthouse,  re- 
quired them  to  meet  in  the  courthouse,  and 
not  at  the  chancery  clerk's  office,  which  was 
held  within  a  quarter  of  a  mile  of  the  court- 
house, which  was  authorized  by  the  statute, 
because  no  office  was  provided  in  the  court- 
house, the  court  says  that  the  preposition 
"at,"  when  it  precedes  the  name  of  the  place 
and  denotes  situation,  frequently  means  the 
same  as  "in"  or  "within."  Harris  v.  State, 
18  South.  387,  888,  72  Miss.  960,  33  L.  R.  A. 
85. 

The  word  "at,"  in  common  parlance,  is 
frequently  used  as  denoting  the  situation  or 
place  where  a  person  or  thing  is,  or  some- 
thing transpired.  Thus,  in  speaking  of  a 
place  where  a  person  resides,  it  is  commonly 
said  he  resides  "at"  Washington  City,  "at" 
New  Orleans,  or  "at"  Little  Rock,  conveying 
distinctly,  in  each  instance,  that  the  person 
resides  in  the  place  named.  Such  was  the 
use  by  the  Legislature  when  it  says  that 
court  should  be  holden  "at  Little  Rock." 
Thus  the  words  "at"  and  "in"  are  often  used 
as  synonymous,  as  well  in  the  laws  as  in 
the  ordinary  language  in  common  use  in  the 
country.  Graham  v.  State,  1  Ark.  (1  Pike) 
171, 180,  181. 

The  word  "at,"  when  used  to  denote  lo* 
cal  position,  may  mean  "in,"  "on."  or  "near 
by,"  according  to  the  context,  denoting  usu- 
ally as  the  names  of  towns.  If  the  city  is  of 
great  size,  however,  "in"  is  commonly  used, 
unless  the  city  is  conceived  of  as  a  mere 
geographical  point,  when  "at"  is  used,  as, 
for  Instance,  "our  financial  interests  center 
*at'  New  York."  With  the  names  of  cities 
and  towns,  the  use  of  "at"  or  "in"  depends 
not  so  much  upon  the  size  of  the  place,  as 
upon  the  point  of  view.    When   we  think 
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merely  of  the  local  or  geographical  point,  we 
use  "at";  when  we  think  of  Inclusive  space, 
we  employ  "in."  Primarily  the  word  "at" 
expresses  the  relation  of  nearness,  the  rela- 
tion of  presence,  nearness  in  place.  It  is  less 
definite  than  "in"  or  "on."  "At  the  house" 
may  be  •*in"  or  "near"  the  house.  To  deter- 
mine the  sense  in  which  the  word  is  used,  the 
subject-matter  with  reference  to  which  it  is 
used  must  be  taken  into  consideration.  Tbe 
word,  in  a  subscription  to  a  college  condi- 
tioned to  be  located  "at"  a  certain  town,  was 
construed  to  have  been  used  only  as  denot- 
ing a  place  conceived  of  as  a  mere  geograph- 
ical point,  and  not  as  fixing  a  condition  that 
the  college  should  be  located  within  the  cor- 
porate limits  of  such  town.  Rogers  v.  Gallo- 
way Female  College,  44  8.  W.  454,  455,  64 
Ark.  627.  39  L.  R.  A.  636. 

A  statute  providing  that,  if  the  premises 
in  an  action  of  ejectment  are  actually  occu- 
pied, the  declaration  shall  be  served  by  de- 
livering a  copy  thereof  to  the  defendant 
named  therein,  or  by  leaving  the  same  with 
some  white  person  of  the  family,  of  the  age 
of  10  years  or  upwards,  "at  the  dwelling 
house"  of  said  defendant,  if  he  be  absent, 
does  not  require  that  the  paper  shall  be  de- 
livered to  a  person  who  is  in  the  house  at  the 
time  of  such  delivery,  but  it  may  be  delivered 
to  one  who  is  at  or  near  the  dwelling  house, 
but  it  must  be  delivered  on  tbe  step  or  on  a 
portico  or  in  some  outhouse  adjoining  to  or 
immediately  connected  with  the  family  man- 
sion, and  the  delivery  at  a  distance  of  125 
feet,  and  in  a  corner  of  the  yard,  is  not  a 
compliance  with  the  statute.  Kibbe  v.  Ben- 
son, 84  U.  8.  (17  Wall.)  624,  629,  21  L.  Ed. 
741, 

Under  a  statute  requiring  the  posting  of 
notices  "in"  certain  public  places,  an  affidavit 
stating  that  they  were  posted  "at"  such 
places  is  insufficient.  The  Legislature  had 
seen  fit  to  use  the  word  "in"  for  good  rea- 
sons, and  certain  it  is  that  the  words  "in" 
and  "at"  are  not  synonymous,  and  may  have 
a  very  different  meaning,  depending  on  their 
connection,  and  to  give  them  the  same  mean- 
ing by  construction  might,  by  forcing  them 
out  of  their  natural  meaning,  lead  at  best  to 
uncertainty.  Hilgers  v.  Quinney,  51  Wis. 
«2.  68,  8  N.  W.  17. 

The  term  "at  and  between,"  in  a  mort- 
gage of  a  railroad  between  certain  termini, 
operates  to  prevent  the  mortgage  from  being 
construed  to  include  part  of  the  railroad  ly- 
ing outside  such  termini.  Chapman  v.  Pitta- 
burg  &  S.  R.  Co.,  26  W.  Va.  299,  309. 

Same— la  orlmlnal  law. 

In  an  indictment,  charging  an  assault 
"at"  a  certain  schoolhouse,  "at"  will  be  con- 
strued to  mean  "in."  The  word  "at"  has 
been  construed  as  equivalent  to  "in,"  or 
"within"  to  "in."  or  "near"  to  "into."  Mr. 
Bishop  says  it  Is  Immaterial  whether  "in" 


or  "at"  be  used  In  tbe  allegation  of  place  in 
an  indictment  Blackwell  v.  State,  17  8.  W. 
1061,  30  Tex.  App.  416  (citing  1  Bish.  Cr. 
Proc.  9  378). 

"At,"  as  used  in  an  Indictment  charging 
that  the  offense  was  committed  at  the  parish 
of  C,  is  synonymous  with  and  equivalent  to 
the  word  "In,"  and  "at"  the  parish  and  "In" 
the  parish  conveys  the  same  idea  and  means 
the  same  thing.  State  t.  Nolan  (La.)  8  Rob. 
513,  517. 

Same— In  rallroAd  el&arters. 

The  words  "from,"  "to,"  and  "at"  are 
taken  inclusively,  according  to  tbe  subject- 
matter.  Thus  authority  to  construct  a  raU- 
road  or  turnpike  from  A.  to  B.,  or  beginning 
at  A.  and  running  to  B.,  is  held  to  conf^ 
authority  to  commence  the  road  at  some 
point  within  A.,  and  to  end  it  at  some  point 
within  B.  Union  Pac.  R.  Co.  v.  Hall,  91  U. 
8.  343,  346,  23  L.  Ed.  428. 

"At,"  as  used  in  the  articles  of  associa- 
tion of  a  railroad  company,  organized  to  con- 
struct a  railroad  to  commence  in  the  city  of 
Brooklyn,  at  some  convenient  point,  and  to 
terminate  "at"  Newtown,  Queens  county,  does 
not  mean  ''at  the  limit  or  boundary  of  New- 
town," thus  locating  one  terminus  of  tbe  road 
at  the  boundary  of  such  town,  which  is  also 
the  boundary  of  the  city  of  Brooklyn,  and 
would  restrict  the  road  wholly  to  that  city. 
The  words  "to"  and  "at,"  when  preceding 
the  name  of  a  place  and  denoting  situation, 
may  mean  **ln"  or  "within."  Mason  ▼. 
Brooklyn  City  A  N.  R.  Go.  (N.  Y.)  35  Barb. 
373,  377. 

A  railroad  was  authorized  to  commence 
at  or  near  the  city  of  Schenectady,  and  run 
thence  on  the  north  side  of  the  Mohawk 
river.  The  city  of  Schenectady  was  located 
on  the  south  bank  of  Mohawk  rivet,  the 
north  bounds  of  the  city  being  the  middle  of 
the  channel  of  the  river.  Held,  that  the 
word  "at"  or  "near,"  as  used  in  the  charter 
of  the  company,  was  used  in  an  inclusive 
sense,  and  authorized  the  railroad  company 
to  build  a  bridge  over  the  Mohawk,  and  com- 
mence their  railroad  "at  or  within"  the  city. 
Mohawk  Bridge  Co.  t.  Utlca  A  B.  R,  Co.  (S. 
Y.)  6  Paige,  554,  561. 

As  used  in  the  charter  of  a  railroad  com- 
pany by  which  the  terminus  was  "at  or  near 
Atlantic  avenue,"  the  terminus  was  not  nec- 
essarily to  the  side  of  the  avenue,  but  might 
be  adopted  at  a  point  within  it  People  t. 
Brooklyn,  F.  A  0.  I.  Ry.  C5o.,  89  N.  Y.  75,  87. 

As  mtmr  mm  to  place. 

"At,"  as  used  in  a  statute  providing  that 
to  be  fellow  servants  the  servants  must  be 
working  together  "at"  the  same  time  and 
place,  indicates  nearness  in  time  and  place. 
It  does  not  demand  an  exact  coincidence  as 
to  either,  but  only  that  It  shall  be  sufBciently 
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«o  to  afford  the  employte  a  reasonable  oppor- 
tunity of  observing  the  conduct  of  each  other 
with  a  view  of  guarding  themselves  against 
injury  therefrom.  Thus  a  switchman  injur- 
ed by  a  car  pushed  by  a  locomotive  was  a 
fellow  servant  with  the  engineer.  Gulf,  O. 
&  S.  F.  Ry.  Co.  V.  Warner,  35  S.  W.  364, 
366,  89  Tex.  475;  Dry  burg  v.  Mercur  Gold 
Min.  &  Mill.  Co.,  55  P.  367,  371,  18  Utah,  410. 
Thus  it  was  held  that  where  two  crews  of 
men  were  employed  in  unloading  ties,  the 
day  crew  performing  the  actual  work  of  un- 
loading, while  the  night  crew  removed  and 
piled  the  ties,  the  day  crew  and  night  crew 
were  not  working  together  at  the  same  time 
and  place.  Texas  &  N.  O.  Ry.  Co.  v.  Echols, 
41  S.  W.  488,  491,  17  Tex.  Civ.  App.  677. 
But  miners  separated  by  a  wall  of  rock  12 
feet  thick  were  not  working  at  the  same 
place.  Dryburg  v.  Mercur  Gold  Min.  &  Mill. 
Co..  55  Pac.  367,  371,  18  Utah,  410. 

The  word  "at,"  in  a  notice  to  a  dty  of  a 
personal  injury  stated  to  have  been  received 
'*at"  the  crossing  of  two  streets  is  to  be  con- 
strued as  meaning  "at  or  near,"  or  other 
equivalent  phrase.  Such  a  description  is  a 
sufBcient  compliance  with  Acts  1895,  c.  172, 
requiring  the  notice  of  the  injury  to  the  city 
to  state  the  place  of  action.  Wood  v.  Bor- 
ough of  Stafford  Springs,  61  Atl.  129,  130, 
74  Conn.  437. 

A  statute  providing  that  notice  of  sale 
under  a  trust  deed  shall  be  posted  "at  the 
<x>urthouBe  door"  does  not  mean  that  notices 
should  be  posted  on  or  in  the  door,  and  the 
statute  was  sufficiently  complied  with  where 
such  notices  were  posted  in  the  corridor  of 
the  courthouse,  about  40  feet  from  the  front 
door,  at  the  side  of  the  stairway  leading  to 
the  courtroom.  Howard  r.  Fulton,  14  S.  W. 
1061,  1062,  79  Tex.  281. 

The  words  "at"  and  "near,"  as  used  in 
41  provision  that  certain  offices  should  be 
kept  "at  or  near"  a  courthouse,  are  synony- 
mous. Harris  v.  State,  18  South.  387,  388, 
72  Miss.  960,  88  L.  R.  A.  85. 

The  words  "at"  and  "near,"  as  nsed  in 
an  order  directing  a  militia  captain  to  parade 
his  company  "at  or  near"  a  certain  house, 
are  synonymous.  The  word  "at"  is  used  to 
denote  near  approach,  nearness,  or  proxim- 
ity.    Annan  v.  Baker,  49  N.  H.  161,  171. 

The  preposition  "at"  denotes  primarily 
nearness,  presence,  or  direction  towards. 
Webst  Diet  Thus  a  mortgage  on  property 
"known  as  the  town  property  of  said  Attalla 
Iron  &  Steel  Go.  at  Attalla"  is  not  neces- 
sarily limited  to  property  in  such  town,  but 
may  also  include  property  nearby.  O'Con- 
nor v.  Nadel,  23  South.  532,  533,  117  Ala.  595. 

"In  general  *at'  denotes  nearness  or 
presence,  as  at  the  ninth  hour,  at  the  house. 
*At*  the  house  may  be  in  or  near  the  house." 
Thus,  where  an  order  directed  militia  to  ap- 
pear at  or  near  a  house,  and  the  proof  show- 


ed that  defendant  was  not  near,  it  was  proof 
that  he  was  not  at  the  house.  Bartlett  v. 
Jenkins,  22  N.  H.  (2  Post.)  53,  63. 

The  word  "at,"  as  used  in  a  declaration 
describing  the  place  where  an  event  occurred, 
means  a  relation  of  proximity  to  or  nearness 
to,  and  failure  to  prove  the  exact  spot  al- 
leged does  not  therefore  constitute  a  vari- 
ance. West  Chicago  St.  R.  Co.  v.  Manning, 
70  111.  App.  239,  242. 

Same— Is  orlminal  law. 

The  words  "at  and  near,"  in  a  statute 
prohibiting  the  disturbance  of  a  religious  as- 
sembly by  acts  "at  or  near"  the  place  of  wor- 
ship, are  for  the  pturpose  of  providing  for  a 
punishment  of  cases  of  disturbance  by  the 
offender  who  may  be  near  the  scene  of  the 
disturbance,  as  well  as  those  committed  in 
the  very  presence  of  the  assembled  worship- 
ers. In  what  precise  locality  the  offender 
may  be  is  not  an  essential  element  of  the 
offense,  and  It  may  be  shown  by  proof,  and 
need  not  be  averred  after  presentment  War- 
ren V.  State,  50  Tenn.  (3  Helak.)  269,  271. 

"At"  is  an  indefinite  word,  and  may 
mean  "in"  or  "within,"  or  it  may  mean 
"near."  Its  primary  idea  is  nearness,  and 
it  is  less  definite  than  "in"  or  "on,"  "At"  the 
house  may  be  "in"  or  "near"  the  house.  It 
is  a  relative  term,  and  its  signification  de- 
pends largely  upon  the  subject-matter  in  re- 
lation to  which  it  is  used,  and  the  circumstan- 
ces under  which  it  becomes  necessary  to 
apply  it  to  surrounding  objects.  "At"  and 
"near"  may  be  considered  synonymous,  and 
a  charge  in  an  indictment  that  the  accused 
disturbed  a  congregation  of  persona  lawfully 
assembled  for  divine  service  "at"  a  named 
church,  is  sustained  by  proof  that  he  disturb- 
ed a  congregation  so  assembled  for  such  pur- 
pose at  a  bush  arbor  "near"  such  church, 
both  places  being  within  the  Jurisdiction  of 
the  court.  Mlnter  v.  State,  30  S.  B.  989,  992, 
104  Ga.  743. 

"At,"  as  used  in  an  indictment  charging 
an  assault  to  have  been  committed  "at**  M.. 
meant  "in"  or  "near";  and  treating  the  alle- 
gation as  laying  the  venue,  and  not  as  de- 
scriptive of  the  place,  proof  that  assault  was 
committed  five  miles  away  did  not  constitute 
a  variance.  Hurley  v.  Marsh,  2  111.  (1  Scam.) 
329,  330. 

As  used  in  Rev.  Code,  I  3622,  providing 
for  the  punishment  of  any  person  betting  at 
a  game  of  cards  played  "at  a  storehouse," 
the  word  "at"  should  be  construed  to  mean 
"near  to"  and  "in  front  of '  the  storehouse. 
Napier  v.  State,  50  Ala.  168,  170.  So,  also, 
playing  cards  within  10  feet  of  a  storehouse 
within  which  liquors  were  sold,  constituted  a 
violation  of  Code,  i  3022,  forbidding  the  play- 
ing of  any  game  with  cards,  etc.,  at  any  tav- 
ern, inn,  or  storehouse  for  retailing  liquors. 
Ray  y.  State,  50  Ala.  172,  173. 
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The  words  **at  or  near,**  In  an  Indictment 
for  card  playing  at  or  near  a  certain  public 
place,  renders  the  indictment  bad  for  uncer- 
tainty, as  playing  near  a  public  place  would 
not  necessarily  be  a  violation  of  the  statute, 
unless  it  appears  so  near  that  it,  too,  was  ren- 
dered a  public  place  by  reason  of  its  proxim- 
ity. Bishop  y.  Commonwealth  (Va.)  13  Grat 
785,  787. 

Same— In  railroad  eharters. 

That  the  places  from  and  to  which  a  rail- 
road is  to  be  constructed  must  be  specified,  is 
sufficiently  complied  with  by  designating  one 
terminus  as  "at"  or  "near"  Bergen  Cut, 
though  the  cut  is  more  than  a  mile  long. 
Central  R.  Co.  of  New  Jersey  v.  Pennsylva- 
nia R.  Co.,  31  N.  J.  Eq.  (4  Stew.)  475,  486. 

A  contract  by  a  railroad  company  to  es- 
tablish its  depot  "at"  a  specified  town,  is 
complied  with  by  locating  it  at  a  convenient 
distance  from  the  business  portion  of  the 
town.  Frey  v.  Ft  Worth  &  R.  G.  Ry.  Co.,  24 
S.  W.  950,  951,  6  Tex.  Civ.  App.  29. 

"At"  is  defined  by  Webster  to  express 
"primarily,"  "nearness  in  place  or  time." 
"At"  the  house  may  be  "in"  or  "near"  the 
house,  and  authority  to  connect  with  the 
railroad  at  the  most  practicable  point  "at"  a 
certain  city  is  not  transgressed  when  the 
most  practicable  point  is  half  a  mile  from 
the  city  limits.  Purifoy  v.  Richmond  &  D. 
R.  Co.,  12  S.  E.  741,  742,  108  N.  C.  100. 

The  construction  of  a  railroad  from  a 
point  a  mile  and  a  half  from  P.  was  held  a 
sufficient  compliance  with  its  act  of  incorpo- 
ration requiring  it  to  construct  the  road  from 
a  point  "at  or  near"  P.  Appeal  of  Parke,  64 
Pa.  (14  P.  F.  Smith)  137,  141. 

The  signification  of  the  word  "at"  de- 
pends largely  on  the  subject-matter  in  rela- 
tion to  which  it  is  used,  and  the  circumstan- 
ces under  which  it  becomes  necessary  to 
apply  it  to  surrounding  objects,  and,  when 
used  in  the  new  charter  of  a  bridge  corpora- 
tion requiring  it  to  build  a  bridge  "at"  the 
Old  Town  Falls,  will  not  be  held  to  be  syn- 
onymous with  "at  or  near,"  as  used  in  a  for- 
mer charter,  but  meant  a  new  place,  so  that 
rebuilding  the  bridge  2,000  feet  from  the 
falls  did  not  constitute  a  compliance  with  the 
charter.  State  v.  Old  Town  Bridge  Corp.,  26 
Atl.  947.  950.  85  Me.  17. 

When  used  in  reference  to  place,  "at" 
frequently  means  "in"  or  "within,"  but  some- 
times denotes  nearness  or  proximity,  which  is 
its  primary  signification,  and  it  is  less  defi- 
nite than  "in"  or  "on."  Its  signification  is 
generally  controlled  by  the  context  and  at- 
tending circumstances,  and,  when  used  in  a 
contract  requiring  a  railroad  company  to  con- 
struct its  road  so  as  to  intersect  another  line 
"at"  a  certain  city,  means  an  intersection 
near  the  city,  and  not  necessarily  within  the 


corporate  limits.    Ft  Worth  A  N.  O.  Ry.  Ca 
Y.  WUliams,  18  S.  W.  206,  208,  82  Tex.  553. 

Act  March  15,  1864  (P.  L.  p.  283),  author- 
ized a  railroad  to  purchase  and  bold  at  the 
termini  of  its  road,  and  at  any  intermediate 
station  on  the  line  thereof,  lands  not  exceed- 
ing 15  acres  for  station  purposes.  Held,  that 
the  expression  "at  the  termini,"  as  so  used, 
meant  "near,"  and  therefore  the  tract  it  was 
authorized  to  purchase  need  not  include  the 
point  where  the  rails  end  nor  Join  the  road- 
way, but  that  a  reasonable  discretion  was  in- 
trusted to  the  company  to  purchase  and  bold 
land  at  or  near  the  terminus,  wherever  con- 
venience might  dictate.  West  Jfersey  B.  Co. 
V.  Receiver  of  Taxes  of  City  of  Camden,  38 
N.  J.  Law  (9  Vroom)  299,  302. 

As  near  as  to  time. 

"At"  as  used  in  Pol.  Code,  I  2520,  provid- 
ing that  the  Governor  shall  appoint  three 
harbor  commissioners,  and  shall  "at"  the  ex- 
piration of  their  respective  terms  appoint 
and  commission  their  successors,  means,  not 
the  exact  moment  but  near  it,  and  may 
mean  a  few  moments  before  or  a  few  mo- 
ments after.  People  v.  Blanding,  63  CaL  333, 
339. 

"At  the  time,"  as  used  in  the  statute  of 
frauds  requiring  some  payment  "at  the  time" 
of  the  transaction,  did  not  mean  rigorously 
eo  instante.  It  did  not  contemplate  that  the 
contract  and  the  payment  should  be  at  the 
same  time,  in  the  sense  that  they  are  consid- 
ered parts  of  one  and  the  same  continuous 
transaction.  A  payment  by  check  which  was 
not  cashed  until  afterwards  was  within  the 
statute.  Hunter  v.  Wetsell,  84  N.  Y.  549,  554, 
38  Am.  Rep.  544. 

Rev.  St  I  3324,  requiring  a  retail  dealer 
of  distilled  spirits  to  deface  and  obliterate 
the  stamp  on  the  cask  "at  the  time  of  emp- 
tying such  cash,"  and  providing  a  punish- 
ment for  failure  to  do  so,  should  not  be  con- 
strued as  requiring  the  effacing  and  obliterat- 
ing of  the  stamp  to  be  done  eo  instante  that 
the  cask  is  empty,  but  the  act  should  be  done 
in  a  convenient  time,  considering  the  sm^ 
rounding  circumstances  affording  evidence  of 
reasonable  excuse  for  delay;  and  hence,  if  a 
cask  had  been  emptied  as  far  as  could  be 
done  by  the  faucet,  and  if  it  had  been  remov- 
ed from  the  place  where  it  had  been  used  in 
the  course  of  business,  and  the  stamp  had  not 
been  effaced  and  obliterated  because  the  deal- 
er regarded  the  cask  as  still  containing  spir- 
its of  value,  which  she  desired  to  save  when 
she  could  procure  the  necessary  assistance  to 
pour  it  out  of  the  bunghole,  and  a  day  bad 
not  elapsed  from  its  removal  until  its  discov- 
ery by  revenue  officers,  there  was  a  reason- 
able cause  for  the  delay,  and  the  dealer  was 
not  guilty  of  a  violation  of  the  statute.  Unit- 
ed States  Y.  Buchanan  (U.  S.)  9  Fed.  689^ 
69a 
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A  contract  for  the  Bbipping  of  cattle  on 
a  railway,  proYlding  that  no  claim  would  be 
allowed  the  shipper  unless  made  in  writing 
"before  or  at  the  time"  the  stock  was  unload- 
ed, does  not  mean  that  such  claim  must  be 
made  at  the  identical  moment  of  unloading, 
but  so  immediately  that  the  object  sought  by 
the  notice  can  be  attained.  'The  apparent 
object  of  the  provision  was  to  enable  the 
company  to  inspect  the  stock  and  ascertain 
the  amount  of  the  alleged  damages,  and  if 
the  claim  is  made  before  the  stock  is  mixed 
with  other  cattle  or  slaughtered,  or  the  as- 
certainment of  damages  otherwise  rendered 
impracticable,  the  condition  is  complied 
with."  Rice  v.  Kansas  Pac.  Ry.,  63  Mo.  314, 
323  (citing  Goggin  y.  Kansas  Pac  Ry.  Ck>., 
12  Kan.  416). 

In  a  prosecution  for  bastardy,  a  judg- 
ment allowing  expenses  incurred  "at  the 
birth"  of  the  child  cannot  be  construed  as  ex- 
tending beyond  lying-in  expenses.  Gomstock 
V.  Weed,  2  Conn.  155.  157. 

The  word  "at,"  in  a  contract  requiring 
the  yendee  therein  to  purchase  certain  prop- 
erty "at  the  expiration  of  three  years"  from 
date,  meant  the  day  on  which  the  period  of 
three  years  from  date  expired.  While  the 
word  "at"  is  not  invariably  used  to  denote 
a  fixed  and  definite  time  or  place,  and  is 
sometimes  so  used  as  to  mean  "about"  or 
"near  to"  the  time  or  place  stated,  as  "at  the 
house"  may  and  often  does  mean  about  or 
near  the  house,  yet,  in  the  case  of  a  note  or 
bill  payable  at  a  bank  at  the  expiration  of  60 
days  from  date,  it  would  hardly  be  argued, 
on  the  authority  of  Webster  or  Worcester, 
that  the  legal  requirements  of  a  contract 
would  be  satisfied  by  a  demand  of  payment 
anywhere  about  or  near  the  bank,  or  near  to 
or  within  a  reasonable  time  after  the  expira- 
tion of  the  period  of  60  days.  In  the  con- 
struction of  a  will  giving  a  legatee  the  right 
of  election,  to  be  exercised  "at"  the  death 
of  the  testator,  it  would  undoubtedly  be  held 
that  the  right  might  be  exercised  within  a 
reasonable  time  after  the  event,  because  the 
more  rigid  interpretation  of  the  word  would 
be  obviously  inconsistent  with  the  intention 
of  the  testator,  and  would  necessarily  and 
ineyitably  defeat  the  exercise  of  such  right 
There  is  no  such  reason  for  applying  the 
same  rule  of  construction  to  the  present  case. 
Magoffin  v.  Holt,  62  Ky.  (1  Duv.)  95,  96. 

Am  iiatil  or  up  to. 

In  a  will  giving  a  certain  sum  of  money 
to  the  children  of  testator's  daughter  that  she 
might  or  should  have  at  the  time  of  her 
death,  "at"  should  be  construed  in  the  sense 
of  the  word  "until"  Haggerty  v.  Hocken- 
berry,  30  Atl.  88,  89,  62  N.  J.  Eq.  (7  Dick.)  354. 

In  a  receipt  "received  of  M.  in  various  pay- 
ments at  this  date,  on  account  of,"  etc.,  "the 
^rom  of,"  etc.,  the  words  "at  this  date"  can- 
iiot  by  themselves  be  held  to  mean  np  to  this 


date,  since  each  phrase  of  the  receipt  had  a 
distinctive  import,  but  referred  directly  to  the 
date  of  the  receipt,  and  plainly  meant  that 
there  was  more  than  one  payment  included  in 
the  receipt  on  the  day  on  which  it  was  given. 
Moore  ▼.  Korty,  11  Ind.  341,  343. 

In  its  customary  acceptance  the  word 
"at"  is  generally  understood  to  mean  "at  the 
time  of,"  not  "before"  or  "after,"  but  ex- 
presses the  relation  of  presence  and  nearness 
in  either  place  or  time,  and,  as  used  in  re- 
ferring to  rights  and  duties  **at  the  date  of  an 
assignment,"  means  the  rights  and  duties  as 
they  existed  when  the  assignment  was  made; 
that  is,  prior  to  or  up  to  the  date  of  ilie  as- 
signment becoming  operative.  Howe  v.  War- 
ren, 40  N.  E2.  472,  473,  478,  154  lU.  227. 

AT  AND  FROM. 

"At  and  from,"  as  used  in  a  policy  of 
marine  insurance  on  a  vessel  "at  and  from" 
an  island,  means  something  more  than  an  in- 
surance at  and  from  a  port,  and  means  that 
the  vessel  may  use  the  different  ports  of  the 
island  for  the  purpose  of  obtaining  the  return 
cargo.  "The  word  'at'  comprises  the  whole 
Island,  and  under  that  word  the  ship  is  pro- 
tected in  going  from  port  to  port  around  the 
coast  of  the  island."  Dickey  v.  Baltimore 
Ins.  Ck).,  11  U.  S.  (7  Granch)  327,  328,  3  L.  Ed. 
360. 

"At  and  from  Boston  to  St  Thomas  and 
a  market,"  as  used  in  a  marine  policy,  meant 
that  so  long  as  the  vessel  was  seeking  a  mar- 
ket in  the  West  Indies,  no  matter  how  fre- 
quently she  went  from  port  to  port,  she  was 
within  the  protection  of  the  policy.  Deblois 
V.  Ocean  Ins.  Ck>.,  33  Mass.  (16  Pick.)  303,  309, 
28  Am.  Dec.  245. 

As  on  arrival  at  port. 

A  marine  policy  "at  and  from"  a  port 
must  be  construed  according  to  circumstances. 
If  a  vessel  be  in  a  foreign  port  in  the  course 
of  a  voyage,  the  risk  attaches  from  her  first 
arrival  there.  Seamens  v.  Loring  (U.  S.)  21 
Fed.  Gas.  920,  924. 

According  to  the  general  import  of  the 
words  "at  and  from,"  a  policy  of  insurance 
"at  and  from"  any  port  or  ports  in  Newfound- 
land would  ordinarily  attach  on  the  ship's 
first  mooring  in  the  harbor  or  coast;  but  it  ap- 
pearing that,  according  to  the  usage  of  the 
Newfoundland  trade,  when  ships  arrive  they 
are  either  employed  for  some  time  in  fishing, 
or  they  make  an  intermediate  voyage  in  the 
American  seas  before  beginning  to  take  in 
their  homeward  cargo,  during  which  they  are 
protected  by  separate  policy,  the  risk  of  the 
underwriter  only  commences  from  the  time 
when  the  banking  or  intermediate  voyage 
ends.    Vallance  y.  Dewar,  1  Gamp.  503,  508. 

When  a  vessel  is  insured  for  a  voyage 
"at  and  from"  a  certain  place,  and  the  ship  is 
not  then  in  port,  the  policy  commences  to  ran 
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at  the  time  it  safely  arriTea  at  the  upecifled 
point,  and  continues  during  its  stay,  while 
preparing  for  the  voyage  insured  against 
Snyder  t.  Atlantic  Mut  Ins.  Co.,  05  N.  Y.  196, 
201,  47  Am.  Rep.  29. 

A  marine  policy  insuring  a  ressel  **at  and 
from"  Bengal  to  England  means  the  first  ar- 
rival of  the  ship  at  Bengal.  Motteux  y.  Lon- 
don Assur.  Co.,  1  Atk.  545,  54& 

As  ftt  oommenoement  of  ownersUp. 

If  assured  becomes  owner  while  the  ves- 
sel is  lying  in  port,  the  policy  "at  and  from" 
the  port  does  not  attach  until  after  his  owner- 
ship commences.  Seamens  v.  Loring  (U.  S.) 
21  Fed.  Cas.  920.  924. 

As   at   eommeiioemeiit   of   preparatioiM 
for  Toyage. 

**At  and  from,"  as  used  in  a  marine  pol- 
icy providing  that  the  policy  shall  cover  the 
vessel  "at  and  from"  a  certain  port,  means 
that  the  liability  of  the  insurer  attaches  at 
the  time  of  the  commencement  of  prepara- 
tions for  the  voyage.  Snyder  v.  Atlantic  Mut 
Ins.  Co.,  95  N.  Y.  196,  201,  47  Am.  Rep.  29; 
Seamens  v.  Loring  (U.  S.)  21  Fed.  Cas.  920, 
924;  Kemble  v.  Bowne  (N.  Y.)  1  Caines,  75, 
79. 

Under  a  policy  of  insurance  on  goods  to 
be  carried  from  Bristol  to  New  York,  the  pol- 
icy attached  on  the  goods  while  preparations 
were  being  made  for  sailing.  Hendricks  v. 
Commercial  Ins.  Co.  (N.  Y.)  8  Johns.  1,  7. 

A  policy  of  marine  Insurance  insxu'ing  a 
vessel  "at  and  from"  a  certain  port  will  be 
construed  to  allow  the  vessel  a  reasonable 
time  while  there  engaged  in  the  business  of 
preparing  for  her  voyage.  Thebaud  v.  Great 
Western  Ins.  Co.,  50  N.  B.  284,  286,  165  N.  Y. 
5ia 

A  policy  of  marine  insurance  on  goods  on 
board  a  certain  schooner  "at  and  from"  S.  to 
F.,  beginning  the  adventure  from  the  loading 
of  the  goods  on  board  at  S.,  means  from  the 
loading  on  board;  the  policy  cannot  attach 
until  they  leave  the  shore  to  be  laden  on 
board.  "*At  and  from,'  when  applied  to  a 
ship,  includes  the  period  of  her  stay  in  the 
port  from  the  time  of  her  arrival  there,  and 
when  applied  to  goods  means  from  the  time 
the  goods  are  put  on  the  vessel."  Patrick- v. 
Ludlow  (N.  Y.)  3  Johns.  Cas.  10,  12,  2  Am. 
Dec.  130. 

As  at  date  of  policy. 

"At  and  from,"  as  used  in  a  marine  pol- 
icy stating  that  the  insurance  is  on  a  vessel 
"at  and  from"  a  certain  port,  means  that  the 
policy  is  operative  "from  the  time  it  is  placed 
on  the  vessel  in  preparation  for  the  voyage 
contemplated."  Snyder  v.  Atlantic  Mut  Ins. 
Co.,  95  N.  Y.  196,  201,  47  Am.  Rep.  29. 

Under  a  policy  on  a  ship  "at  and  from" 
Bristol  to  London,  where  the  vessel  was  lying 


in  port,  complete  and  ready  for  sea,  the  risk 
on  the  policy  could  only  commence  from  its 
date;  therefore,  where  the  assured  did  not 
sail  for  three  months  after  the  execution  of 
the  policy,  the  delay  was  a  material  varlatioD. 
Palmer  v.  Marshall,  8  Blng.  317,  31& 

As  covering  deviations  or  rotunia. 

In  a  policy  on  a  cargo  of  a  vessel  assured 
for  a  voyage  "at  and  from  Baltimore  to  Bos- 
ton," the  risk  commenced  from  the  time  the 
vessel  was  loaded,  and  a  deviation  thereafter 
would  avoid  the  policy,  whether  it  occurred 
before  or  after  the  vessel  actually  left  the 
port  of  departure;  and  where  the  cargo  was 
on  board  by  the  19th  of  November,  and  the 
vessel  did  not  sail  until  the  22d  of  December, 
the  delay  being  unexcused,  there  was  a  devia- 
tion, and  the  underwriter  was  discharged. 
Augusta  Ins.  &  Banking  Co.  v.  Abbott,  12  Md. 
348,378. 

The  words  "at  and  from  Plymouth  to  the 
banks  and  thence  back  to  Plymouth"  is  a  defi- 
nite and  distinct  description  of  a  contemplat- 
ed voyage  between  two  fixed  termini,  and  the 
vessel  cannot  make  a  third  port  for  the  pur- 
pose of  obtaining  bait  for  the  fishing  voyage 
in  which  she  is  engaged,  in  the  absence  of  a 
custom  of  so  doing.  Burgess  v.  ESquitable 
Marine  Ins.  Co.,  126  Mass.  70,  77,  30  Am.  Rep. 
654. 

''At  and  from,"  as  used  in  a  marine  pol- 
icy insuring  a  vessel  "at  and  from"  a  certain 
port,  means  that  there  is  a  certain  continuous 
and  indivisible  risk,  and  a  voluntary  and  un- 
necessary departure  from  port,  except  on  the 
voyage  insured,  discharges  the  underwriter 
from  liability  on  the  policy.  Fernandez  ?. 
New  York  Mut  Ins.  Co.,  48  N.  Y.  571.  575. 

Insurance  of  a  vessel  at  and  from  New 
York  to  Havana  contemplates  the  risk  of  a 
single  voyage  limited  to  the  points  named. 
Fernandez  v.  Great  Western  Ins.  Co.,  48  N.  Y. 
571,  575,  8  Am.  Rep.  571. 

A  marine  insurance  policy  insuring  a 
ship,  her  cargo,  and  freight,  "at  and  from"  a 
certain  port  to  the  port  of  discharge,  rendered 
the  company  liable  after  the  return  of  the 
vessel  to  the  port  from  which  she  startod  for 
repairs,  and  also  on  the  subsequent  jourrey  to 
the  port  of  discharge.  Taylor  ▼.  Lowell,  3 
Mass.  331,  344,  3  Am.  Dec.  141. 

As  covering  initial  freiglit. 

Where  a  policy  of  marine  insurance  In- 
sured the  goods  and  ship  "at  and  from"  all 
and  every  port  on  the  coast  of  Brazil,  and 
after  the  17th  of  September  to  the  Cape  of 
Good  Hope,  beginning  the  adventure  on  the 
goods  from  the  loading  thereof  aboard  the 
said  ship  at  all  and  every  port  on  the  coast 
of  Brazil  and  from  the  17th  of  September, 
and  upon  the  ship  in  the  same  manner,  the 
policy  only  attached  on  the  homeward-bouod 
cargo  laden  on  board  at  the  coast  of  Brazilt 
and  did  not  cover  the  cargo  originally  taken 
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in  at  the  Cape  of  Good  Hope,  though  such 
<*argo  was  commissioned  on  hoard  after  the 
17th  of  September,  while  the  ship  was  on  the 
coast  of  Brazil,  and  after  she  left  it  on  her 
return  to  the  Gape.  Robertson  y.  French,  4 
East,  180, 140. 

As  United  to  InitiAl  trmight. 

As  used  in  a  contract  of  insurance  on  the 
freight  of  a  steamer  and  barge  against  the 
total  loss  of  the  steamer's  or  barge's  freight  "at 
and  from"  St  Louis  to  New  Orleans,  *'at  and 
from"  cannot  be  construed  as  limiting  the  in- 
surance to  the  freight  list  for  goods  on  board 
at  St  Louis  when  the  voyage  was  begun,  but, 
in  view  of  the  well-known  usage  of  boats  in 
the  Mississippi  trade  to  touch  at  intermediate 
ports,  it  covered  additions  to  the  cargo  re- 
ceived in  the  usual  manner  at  such  ports. 
Stlllwell  Y.  Holmes  Ins.  Co.  (U.  S.)  28  Fed. 
Cas.  d2. 

A  marine  policy  on  a  vessel  on  a  voyage 
^'at  and  from"  Alexandria  to  St  Thomas  and 
to  other  ports  on  the  West  Indies,  and  hack 
to  her  port  of  discharge  in  the  United  States, 
**upon  all  goods  or  merchandise"  laden  or  to 
be  laden  on  board,  covers  the  very  excessive 
cargo  taken  on  board  in  the  course  of  the 
voyage  out  and  at  home.  Columbian  Insur- 
ance Co.  V.  Catlett  25  U.  S.  (12  Wheat)  383, 
896,  6  L.  Ed.  664. 

Where  insurance  was  taken  out  on 
freight  '"at  and  from  St.  Louis  to  New  Or- 
leans," the  insurance  attached  not  only  on 
the  freight  at  St.  Louis,  but  as  to  any  part 
of  the  cargo  on  the  way.  Stllwell  v.  Com- 
mercial Ins.  Co.,  2  Mo.  App.  22,  81. 

As  reavlrlns  presence  At  port. 

A  marine  policy  insuring  a  ship  "at  and 
ttom"  a  certain  place  means,  either  that  the 
ship  is  at  the  port  at  the  time  the  insurance 
is  effected,  or  will  shortly  be  there.  Hull 
▼.  Cooper,  14  East,  479,  480. 

A  policy  attached  to  a  vessel  Insured  "at 
and  from"  Calais,  Me.,  on  the  16th  day  of 
July  at  noon,  to  "at  and  from  all  ports  to 
which  she  may  proceed  for  six  mouths," 
though  there  was  no  evidence  that  the  ves- 
sel was  at  or  prosecuting  her  voyage  from 
Calais  on  the  day  named,  it  appearing  that 
when  the  policy  was  made  neither  party 
knew  when  the  vessel  sailed  from  Calais, 
and  that  it  was  their  Intent  to  insure  on 
time,  without  regard  to  the  place  where  the 
vessel  might  be.  Martin  v.  Fishing  Ins. 
Co.,  87  Mass.  (20  Pick.)  389,  395,  32  Am.  Dec. 
220. 

A  marine  policy  on  a  vessel  "at  and 
from"  a  certain  point  attaches,  although  the 
vessel  at  the  time  has  left  the  port,  if  nei- 
ther party  in  the  policy  has  knowledge  of 
the  latter  fact,  and  the  intention  is  to  in- 
sure on  time,  without  regard  to  the  place 
where  the  vessel  may  be.    Martin  v.  Fish- 


ing Ins.  Co.,  37  Mass.  (20  Pick.)  889,  896^  82 
Am.  Dec.  220. 


AT  OB  ABOUT, 

A  call  In  a  description  for  "at  or  about" 
the  head  of  a  certain  stream  was  sufficiently 
accurate  though  it  might  extend  a  few  rods 
either  way  from  the  place  originally  intend- 
'  ed.  State  v.  Coleman,  18  N.  J.  Law  (1  J.  S. 
Green)  98,  103. 


AT  OB  BEFOBB. 

A  promise  to  pay  a  person  "at  or  be- 
fore" a  day  named  is  a  promise  to  pay  on 
the  day  named,  the  promisor  having  the  op- 
tion to  pay  before  that  time.  Wilson  v. 
Bicknell,  49  N.  E.  113,  170  Mass.  259. 

Within  a  certain  period  "on  or  before" 
a  day  named  and  "at  or  before"  a  certain 
day  are  equivalent  terms,  and  the  rules  of 
construction  apply  to  each  alike.  Leader  v. 
Plante,  50  Atl.  54,  95  Me.  339,  85  Am.  St 
Rep.  415. 

AT  OB  NEAB. 

See,  also,  "Near.** 

An  allegation  in  a  petition  that  plain- 
tiff's intestate  was  killed  "at  or  near"  a 
private  crossing  should  be  construed  to  mean 
that  she  was  killed  at  a  place  on  the  track 
other  than  the  crossing.  Davis'  Adm'r  v. 
Chesapeake  &  O.  R.  Co.,  75  S.  W.  275,  277, 
25  Ky.  Law  Rep.  342. 

AT  AIX  TIMES. 

14  Stat  529,  S  26,  providing  that  the 
court  "may  at  all  times"  require  a  bank- 
rupt to  attend  and  submit  to  an  examina- 
tion, means  at  all  times  until  his  discharge, 
but  does  not  confer  on  the  court  authority, 
after  his  discharge,  to  require  the  bankrupt 
to  submit  to  an  examination.  In  re  Dole  (U. 
S.)  7  Fed.  Cas.  828,  831. 

A  collector's  bond,  after  reciting  that  a 
principal  had  been  appointed  collector  un- 
der Act  43  Geo.  Ill,  c.  99,  was  conditioned 
for  the  due  collection  by  such  collector  of  the 
rates  and  duties  "at  all  times  thereafter." 
Held,  that  though  the  words  "at  all  times 
thereafter"  in  the  condition  of  the  bond, 
when  taken  by  themselves,  would  extend 
the  liability  of  the  surety  beyond  the  offi- 
cer's term  of  office,  which  was  but  for  a  year, 
the  office  of  collector  being  an  annual  office, 
the  words  must  nevertheless  be  construed 
with  reference  to  the  recital  and  to  the  na- 
ture of  the  appointment  under  the  act  and 
therefore  only  rendered  the  sureties  liable 
for  the  collector's  acts  during  the  term  of 
office.  Pepin  v.  Cooper,  2  Bam.  &  Aid.  431, 
439. 
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A  iMirol  license  to  enter  upon  land  at 
any  and  all  times,  and  cut  and  carry  away 
growing  timber,  cannot  be  construed  as 
giving  an  Indefinite  time  to  cut  and  remove 
the  timber,  but  means  at  any  and  all  times 
within  a  reasonable  time.  Thus  It  was  held 
that  If  not  acted  on  within  three  years  such 
license  could  be  revoked.  Hill  v.  Hill,  113 
Mass.  103,  104,  18  Am.  Bep.  455. 

Section  3,  subd.  5,  of  the  act  relating 
to  assignments  for  the  benefit  of  creditors, 
provides  that  the  debtor  should  make  an 
inventory  of  his  property  within  a  certain 
time  after  making  the  assignment,  and,  In 
case  he  shall  fail  to  do  so  within  such  time, 
that  the  assignee  shall  then  make  a  sched- 
ule, and  that  If  he  should  fail  to  do  so  he 
shall  be  removed  by  the  Judge,  and  then  fur- 
ther provides  that  '*the  books  and  papers  of 
such  delinquent  debtor  shall  'at  all  times' 
be  subject  to  the  Inspection  and  examination 
of  any  creditor,  the  county  Judge  Is  author- 
ized by  order  to  require  such  debtor  or  as- 
signor to  allow  such  Inspection  or  examina- 
tion." Held  that,  by  providing  that  the 
books  and  papers  should  "at  all  times  be 
subject  to  Inspection,"  an  Intention  was  ex- 
pressed that  the  words  "debtor"  and  "de- 
linquent debtor"  should  be  taken  as  synony- 
mous with  "assignor,"  and  that  such  Inspec- 
tion might  be  made  by  a  creditor  prior  to  the 
refusal  of  the  debtor  to  make  the  Inventory, 
as  well  as  after  such  refusal.  In  re  H.  Herr- 
mann Lumber  Co.,  48  N.  Y.  Supp.  509,  510, 
21  App.  Dlv.  514. 

As  conttnitoitsly. 

A  contract  between  the  agent  of  a  tow- 
ing company  and  the  master  of  a  canal  boat 
by  which  the  master  agreed  to  keep  a  com- 
petent man  at  the  helm  of  his  boat  "at  all 
times"  while  the  tow  was  In  motion,  and 
guaranteeing  that  the  boat  should  be  sea- 
worthy and  reasonably  fit  for  the  trip,  re- 
quired the  keeping  of  a  man  at  the  helm  con- 
tinuously during  the  towage  of  the  vessel, 
and  hence,  where  there  was  no  one  at  the 
helm  for  some  15  or  20  minutes  prior  to  and 
at  the  time  of  the  collision,  the  contract 
was  broken  by  the  owner  of  the  tow,  and  no 
recovery  could  be  had  against  the  tug  or  Its 
owner.  Ashmore  v.  Pennsylvania  Steam 
Towing  &  Transp.  Qo^  28  N.  J.  Law  (4 
Dutch.)  180,  197. 

AT  ANCHOR. 

See  "Lying  at  Anchor.** 

AT  ANY  TIME. 

Where  a  warrant  of  attorney  authorizes 
Judgment  "at  any  time  thereafter,"  It  may 
be  entered  up  before  the  note  which  it  se- 
cures becomes  due.  Cohen  v.  Burgess,  44 
111.  App.  206,  207. 


A  warrant  of  attorney,  authorizing  a  con- 
fession of  Judgment  "at  any  time,"  author- 
ized It  to  be  done  at  any  time  after  the  de- 
livery of  the  note.  Elklns  t.  Wolfe,  44  111. 
App.  376,  380. 

"At  any  time,"  as  used  In  Rev.  St  1894, 
I  399  (Rev.  St  1881,  I  396),  giving  a  trial 
court  discretion  to  allow  an  amendment  at 
any  time,  should  be  broadly  construed,  and 
so  as  to  permit  an  amendment  to  be  made 
upon  a  proper  showing  after  verdict  but 
before  final  Judgment  Raymond  t.  Wathen. 
41  N.  E.  815,  816,  142  Ind.  367. 

In  Act  April  2,  1869,  directing  that  pro- 
ceedings on  which  tax  sales  and  conveyances 
are  founded  shall  not  be  questioned  collat- 
erally, but  may  be  at  any  time  reviewed 
by  certiorari,  "at  any  time"  means  that  the 
time  should  be  extended  to  at  least  the  period 
limited  for  an  action  of  ejectment  otherwise 
the  statute  might  In  eflTect  shorten  the  lim- 
itation of  time  for  the  recovery  of  posses- 
sion of  lands  within  the  statutory  period  of 
20  years,  and  certiorari  Is  intended  to  be  in 
aid  of  the  ejectment  and  not  to  defeat  it 
Alden  V.  City  of  Newark,  40  N.  J.  Law  (11 
Vroom)  92,  95. 

The  words  "at  any  time"  in  a  clause  in 
a  will  devising  property  to  testator's  grand- 
son, and  directing  that,  In  case  the  grand- 
son shall  "at  any  time"  die  without  issue, 
then  the  property  shall  go  to  another,  are  to 
be  construed  to  mean  at  "whatever  time"  and 
Import  a  definite  failure  of  Issue.  Appeal  of 
Snyder,  95  Pa.  174,  182;  In  re  Miller's  Es- 
tate (Pa.)  22  Atl.  1044. 

The  words  "at  any  time  shall  have  the 
right  of  pre-emption  of  the  premises,"  in  a 
covenant  in  a  deed  that  the  grantor  shall 
have  at  any  time  the  right  of  pre-emption  of 
the  premises  at  a  stated  price,  cannot  be 
construed  to  give  the  grantor  the  right  to 
repurchase  the  property  at  any  other  time 
except  when  the  grantee  wishes  to  sell.  Gar- 
cia V.  Callender,  5  N.  Y.  Supp.  934^  935,  53 
Hun,  12. 

As  at  all  times. 

"At  any  time,"  as  used  in  a  village  ordi- 
nance providing  that  no  rubbish  shall  be  set 
on  fire  or  burned  in  any  street  at  any  time, 
forbids  fires  in  the  streets  at  all  times.  Vil- 
lage of  New  Rochelle  v.  Clark,  19  N.  Y.  Supp. 
989,  990,  65  Hun,  140. 

"Any  time,"  as  used  in  a  covenant  giving 
the  lessees  the  privilege  of  buying  certain 
premises  "at  any  time  they  may  wish  to  do 
so,"  means  that  they  could  at  any  time  pui^ 
chase  when  the  lessor  gave  them  the  first 
privilege,  which  he  was  bound  to  do  before 
selling  to  others,  and  that  until  such  notice 
was  given,  the  lessees  could,  at  any  time 
during  the  existence  of  the  lease,  purchase 
the  property  at  the  price  agreed.  Schroeder 
V.  Gemelner,  10  Nev.  855,  361. 
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Am  more  tbaa  o&c«« 

"At  any  time,"  as  used  In  Lunatic  Act 
8  A)  9  Vict  c.  126,  i  58.  authorizing  the  Jus- 
tices to  inquire  into  and  adjudicate  on  the 
settlement  of  a  lunatic  **at  any  time,"  re- 
lates merely  to  the  time  at  which  the  In- 
quiry may  take  place,  and  therefore,  on  ap- 
peal from  an  order  of  maintenance,  a  prior 
order  of  sessions  adjudicating  on  the  settle- 
ment between  the  same  parties  against  an 
ordinary  order  of  removal  is  conclusive  as 
to  the  settlement  at  the  time  of  such  prior 
order.  Overseers  of  Poor  of  Parish  of  Hes- 
ton  ▼.  Overseers  of  Poor  of  Parish  of  St 
Bride*  1  El.  &  BL  583,  587. 

As  immediately  or  witliiii  a  reasonable 
time. 

A  bond  which  by  its  terms  is  payable  "at 
any  time  called  for"  is  payable  immediately. 
Bowman  v.  McChesney  (Va.)  22  Grat  609, 
612. 

"At  any  time,"  as  used  in  an  offer  to 
buy  stock  at  any  time  after  January  Ist, 
"does  not  import  perpetuity,  but  only  a  rea- 
sonable time  in  which  to  purchase  such 
stock."  Park  t.  Whitney,  19  N.  E.  161,  148 
Mass.  278. 

The  phrase  "at  any  time,"  within  the 
meaning  of  a  deed  from  the  city  reserving 
a  right  to  construct  a  street  across  the  land 
conveyed  at  any  time,  means  within  a  rea- 
sonable time.  Raynor  y.  Syracuse  Universi- 
ty, 71  N.  Y.  Supp.  293.  302,  35  Misc.  Rep.  83. 

A  lease  of  oil  lands  for  a  term  of  three 
years,  or  as  much  longer  as  gas  or  oil  should 
be  found  in  paying  quantities,  if  found  be- 
fore the  expiration  of  the  term,  giving  the 
lessee  the  right  to  remove  "at  any  time" 
any  or  all  machinery,  does  not  make  the 
lessee's  right  to  remove  such  machinery  un- 
limited as  to  time.  The  right  to  enter  at  any 
time  and  to  remove  the  machinery  at  any 
time  was  predicated  of  that  part  of  the  term 
that  was  uncertain;  that  is,  after  three  years 
the  lessee  had  the  right  at  any  time  to  enter 
and  drill  additional  wells  if  oil  or  gas  was 
being  produced  in  paying  quantities,  and 
bad  the  right,  although  three  years  had  pass- 
ed, to  remove  machinery  and  fixtures  after 
or  when  the  well  would  cease  to  produce  oil 
or  gas  in  paying  quantities.  The  removal 
must  be  made  within  a  reasonable  time;  or, 
in  other  words,  the  law  in  such  cases  allows 
the  tenant  a  reasonable  time  for  the  removal 
of  fixtures.  Shellar  v.  Shivers,  33  Atl.  95, 
96,  171  Pa.  569. 

As  from  time  to  time. 

"At  any  time,"  as  used  in  a  statute 
giving  a  township  committee  power  at  any 
time  to  set  off  and  divide  the  township  into 
districts,  do  not  of  necessity  and  in  all  con- 
texts mean  that  the  division  should  affect 
every  portion  of  the  township  at  one  and  the 
same  time,  but  the  phrase  may  mean  "from 


time  to  time"  when  required  by  the  context 
Smith  V.  Howell,  88  AtL  180,  181,  60  N.  J. 
Law,  384. 

AT  CHAMBERS. 

"At  chambers,''  as  used  in  Const  art  4. 
I  18,  providing  that  Judges  of  the  several 
courts  shall  have  such  power  and  Jurisdic- 
tion "at  chambers"  as  may  be  directed  by 
law.  Is  to  be  understood  in  its  ordinary  sense. 
The  phrase  "at  chambers"  is  a  technical  one. 
The  term  "chambers"  is  thus  defined  by  Bur- 
rill:  "The  ofllce  or  private  room  of  a  Judge, 
where  parties  are  heard  and  orders  made  in 
matters  not  requiring  to  be  brought  before 
the  full  court,  and  where  costs  are  taxed, 
and  similar  business  transacted."  Bouvier 
says:  "When  a  Judge  decides  some  interloc- 
utory matter,  which  has  arisen  in  the  course 
of  the  cause,  out  of  court,  he  is  said  to  make 
such  decision  at  his  chambers."  Pittsburg, 
Ft.  W.  &  C.  R.  Co.  V.  Hurd,  17  Ohio  St  144, 
146. 

Where  a  certain  room  was  appropriated 
for  use  by  the  court  for  the  transaction  of 
business  not  requiring  the  presence  of  a  Jury, 
an  averment  in  an  indictment  that  the  motion 
for  a  new  trial  was  heard  by  the  court  "at 
his  chambers"  means  that  it  was  heard  in 
such  room,  and  not  at  the  private  lodgings 
of  the  Judge.  Commonwealth  y.  McLaugh- 
lin, 122  Mass.  449,  454. 

The  phrase  "at  chambers"  In  Const  art. 
4,  f  23,  providing  that  court  commissioners 
may.be  appointed  in  each  county,  who  shall 
have  authority  to  perform  like  duties  as  a 
Judge  of  the  superior  court  "at  chambers," 
refers  to  the  powers  exercised  by  the  Judges 
at  chambers  at  the  adoption  of  the  Constitu- 
tion, which  were  to  entertain,  try,  hear,  and 
determine  all  actions,  causes,  motions,  demur- 
rers, and  other  matters  not  requiring  a  trial 
by  Jury.  Peterson  v.  Dillon,  67  Pac.  397, 
399,  27  Wash.  78. 

"A  Judge  at  chambers  is  simply  a  Judge 
of  a  court  of  record  acting  out  of  court" 
Frawley  v.  Cosgrove,  53  N.  W.  G80,  690,  83 
Wis.  441. 

The  phrase  "at  chambers,"  in  the  stat- 
ute authorizing  an  appointment  of  receivers 
at  chambers,  means  "at  the  court."  Chicago 
&  S.  E.  Ry.  Co.  V.  St  Clair,  42  N.  E.  225, 
226.  144  Ind.  371. 

When  a  circuit  Judge,  within  his  circuit, 
grants  an  order  to  show  cause  why  an  order 
of  injunction  should  not  be  made,  returnable 
before  himself,  and  concludes  the  order  with 
the  words  "done  in  chambers,"  and  makes 
an  order  of  injunction  reciting  that  "the 
Judge  of  said  court,  having  considered  the 
return,"  etc.,  concluding  with  the  words, 
"done  at  chambers,"  such  an  order  will  be 
considered  a  Judge's,  and  not  a  court's,  order. 
Black  Hills   Flume   &   Miu.   Co.   y.   Grand 
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Island  &  W.  0.  B.  Ck>.,  61  N.  W.  342,  845,  2 
S.   D.  646. 

The  words  "at  chambers,"  as  used  In  re- 
lation to  the  action  of  a  Judge,  means  that 
the  Judge  is  acting  out  of  court,  so  that  Code 
Civ.  Proc.  I  345,  providing  for  an  appeal 
from  the  Judgment  rendered  at  chambers, 
will  be  held  to  include  all  Judgments  ren- 
dered out  of  term  time.  Appleby  v.  South 
Carolina  &  G.  B.  Co.,  36  S.  E.  109,  111,  58  S. 
C.  33. 

AT  COMMAIVB. 

A  will  providing  that  the  testator  did  not 
wish  certain  hospital  buildings,  for  which 
he  had  devised  money,  to  be  commenced  un- 
til the  funds  "at  command"  were  sufficient 
to  erect  and  endow  them,  does  not  mean 
that  the  money  must  be  in  hand,  but  it  Is 
sufficient  if  the  requisite  amounts  have  been 
subscribed  in  a  manner  similar  to  the  method 
used  in  making  church  subscriptions.  Ap- 
peal of  Seagrave,  17  Atl.  412,  417.  125  Pa. 
362. 

AT  COMPLAINANT'S  008T8. 

See  "Complainant's  Costs." 

AT  DEATH  OB  DECEASE. 

The  words  "at  his  decease,'*  In  a  devise  of 
property  to  A.,  with  a  direction  that,  if  A. 
should  die  without  issue  "at  his  decease," 
the  real  estate  should  be  equally  divided 
among  the  heirs  of  another,  was  held  to 
make  the  bequest  good  as  an  executory  de- 
vise, as  the  language  does  not  import  an 
indefinite  failure  of  issue,  but  only  a  failure 
at  the  death  of  the  first  taker.  Such  a  limi- 
tation is  not  within  the  rule  against  perpetui- 
ties. Heard  v.  Horton  (N.  Y.)  1  Denio,  165, 
167,  43  Am.  Dec.  659. 

The  insertion  of  the  words  "at  her 
death,"  In  a  bequest  to  testator's  wife  of  all 
his  personal  estate,  -with  power  to  dispose 
of  It  "at  her  death"  in  any  manner  she 
thinks  proper,  does  not  operate  to  limit  the 
interest  of  the  wife  in  the  estate  to  that  of  a 
trustee,  but  she  is  entitled  to  the  absolute  and 
unqualified  property  in  the  personal  estate, 
which  at  her  death,  without  making  a  will, 
vested  in  the  distributees.  David  v.  Bridg- 
man,  10  Tenn.  (2  Terg.)  557,  561. 

In  a  will  bequeathing  to  the  testator's 
son  certain  land  willed  to  the  testator's 
wife  during  her  lifetime,  to  go  to  the  son 
"at  her  death,"  on  condition  that  he  takes 
care  of  his  mother  as  long  as  she  should  live, 
the  words  "at  her  death"  cannot  be  held  in 
and  of  themselves  to  postpone  the  vesting 
of  the  estate  in  fee  simple,  or  to  convert  the 
estate  devised  to  the  son  into  a  contingent 
remainder,  the  devise  being  subject  to  a  con- 
dition, the  violation  of  which  would  forfeit 


the  estate.    Gingrich  t.  Gingrich,  45  N.  B. 
101,  102, 146  Ind.  227. 

AT  THE  END  OF. 

See  "End," 

AT  INTEBVAI.8. 

See  "IntervaL'* 

AT  ISSUE. 

In  construing  a  rule  of  chancery  requi^ 
ing  a  demand  for  a  Jury  to  be  made  at  the 
next  term  after  the  cause  was  "at  issue,** 
it  was  held  that  a  cause  was  "at  issue"  at 
the  time  when  the  issue  was  Joined,  and 
not  when  the  pleadings  reached  their  final 
state  of  completion,  so  that  the  allowance 
of  an  amendment  at  the  term  following  that 
at  which  the  issue  is  Joined  did  not  make- 
the  cause  at  issue  only  at  the  date  of  the 
amendment  and  not  prior  thereto.  Hamiltoi^ 
V.  Ritchie  (Tenn.)  53  S.  W.  108,  204. 

Parties  are  "at  issue"  in  ejectment  after 
the  action  is  brought  and  the  declaration  fil- 
ed.   Wimberly  v.  Mansfield,  70  Ga.  783,  784. 

ATI.ABOE. 

See   "Appraisers  at  Large";    "Corpora- 
tion at  Large";    "Creditor  at  Large.*^ 

"At  large"  is  defined  as  not  limited  to 
any  particular  place,  district,  person,  mat- 
ter, or  question,  and  as  used  in  Comp.  St 
art.  4,  c.  18,  providing  for  the  election  of  two 
supervisors  from  certain  towns  to  be  elected 
at  large,  means  that  said  town  is  not  to  be 
divided  for  the  purpose  of  election.  State 
V.  Welsh,  87  N.  W.  529,  531,  62  Neb.  721. 

As  animals  not  under  control  of  owner. 

"Running  at  large,"  as  used  in  a  statute 
making  a  railroad  company  liable  for  the 
killing  of  stock  running  at  large,  means  stock 
not  under  the  control  of  the  owner,  or  under 
the  immediate  care  of  any  shepherd  or  herds- 
man; animals  that  are  left  to  roam  where- 
ever  they  may  go.  Hlnman  v.  Chicago,  R.  L 
&  P.  R.  Co.,  28  Iowa,  491,  497;  Inman  v. 
Chicago,  M.  &  St  P.  R.  Co.,  15  N.  W.  286, 
287,  GO  Iowa,  469;  Hammond  v.  Chicago  & 
N.  W.  R.  Co.,  43  Iowa,  168,  171. 

"Running  at  large,"  as  used  in  Gen.  St 
c.  100,  S  29,  declaring  that  any  person  who 
shall  sufl!er  any  cattle  to  run  at  large  in  a 
public  highway  shall  forfeit  a  certain  sum, 
means  "strolling  without  restraint  or  confine- 
ment, wandering,  rambling  at  will."  Russell 
V.  Cone,  46  Vt  600,  601,  604  (cited  and  ap- 
proved in  Wright  v.  Clark.  50  Vt  130,  134, 
28  Am.  Rep.  496). 

Where  a  herd  of  cattle  being  herded  by 
a  boy  were  left  by  him  while  he  returned  to 
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his  father's  house,  about  a  half  a  mUe  dia- 
tant,  when  another  boy  went  to  take  charge 
of  them,  and  daring  bis  absence  one  of  the 
cattle  strayed  away  from  the  others,  the  cat- 
tle were  "at  large"  during  the  interval  be- 
tween the  time  the  first  boy  left  them  and  the 
return  of  the  second.  Vallean  y.  Chicago,  M. 
&  St  P.  R.  Co.,  73  Iowa,  723,  36  N.  W.  760. 

To  "run  at  large,"  as  used  in  Consol.  St 
I  103,  providing  that  a  person  permitting  a 
dog  to  run  at  large  without  a  collar  shall  be 
deemed  guilty  of  a  misdemeanor,  should  be 
construed  to  mean  "running  on  a  public  road 
or  off  from  the  owner's  premises,  without  any 
person  claiming  an  interest  in  the  dog  being 
near  at  band."  Nehr  v.  State,  53  N.  W.  580, 
590,  85  Neb.  638.  17  L.  R.  A.  771. 

The  term  "running  at  large,"  as  used  In 
a  statute  providing  that  any  person  suffering 
certain  animals  to  run  at  large  shall  be  liable 
to  a  fine,  means  strolling  without  restraint 
or  confinement  as  wandering,  or  roving  or 
rambling  at  will  unrestrained.  Russell  v. 
Cone,46'Vt  600,  604. 

Aj  animals  wltliin  eontrol  of  owner. 

"Running  at  large,"  as  used  In  statutes 
imposing  a  penalty  on  one  who  suffers  ani- 
mals to  run  at  large  in  public  places,  is  used 
in  the  sense  of  strolling  without  restraint  or 
confinement,  as  wandering,  roving,  or  ram- 
bling at  will;  free  from  restraint.  Probably 
no  abstract  rule  can  be  laid  down  applicable 
to  every  case  as  to  the  nature,  character,  and 
amount  of  restiraint  necessary  to  be  exercised 
over  a  domestic  animal  when  suffered  to  be 
on  the  highway,  incident  to  its  use.  But  the 
restraint  need  not  be  entirely  physical;  it 
may  depend  much  upon  the  training,  habits, 
and  Instincts  of  the  animal  in  the  particular 
case;  and  the  sufliciency  of  the  restraint  is 
to  be  determined  more  from  its  effects  up- 
on, and  controlling  and  restraining  Infiuence 
over,  the  animal,  than  from  its  nature  or 
kind.  Elliott  V.  Kitchens  (Ala.)  20  South. 
366,  368,  83  L.  R.  A«  364,  56  Am.  St  Rep. 
GO. 

Hlirs  Laws,  11  40,  48,  providing  that  the 
allowing  of  stock  to  run  at  large  upon  com- 
mon unfenced  or  upon  inclosed  land,  owned 
or  in  the  possession  of  the  owner  of  such 
stock,  shall  not  be  deemed  or  held  to  be  con- 
tributory negligence,  so  as  to  exclude  that 
defense  in  an  action  against  a  railroad  for 
the  killing  of  the  stock,  means  such  animals 
that  roam  and  feed  at  will,  and  are  not  un- 
der the  immediate  direction  and  control  of 
any  one  They  may  be  in  an  incloeure,  which 
may  restrain  the  limits  in  which  they  shall 
wander  and  feed,  or  they  may  be  on  an  un- 
fenced range,  relatively  without  limit  where 
they  may  roam  and  feed  at  will,  but  in  either 
case  they  are  not  subject  to  the  direction 
and  control  of  any  one;  so  to  speak,  they 
are  masters  of  their  own  movements,  going 
whither  they   will,   without  personal  direc- 


tion or  control;  but  the  term  "stock  running 
at  large"  Is  not  meant  to  include  stock  in 
charge  of  a  herder,  and  subject  to  his  con- 
trol, whether  In  an  inclosed  field  or  on  an 
unfenced  range.  Keeney  v.  Oregon  Ry.  & 
Nav.  Co.,  24  Pac.  233,  234,  19  Or.  291. 

Cattle  which  are  in  a  public  highway 
in  charge  of  a  person  directing  or  controlling 
their  movements  are  not  "running  at  large*' 
within  the  meaning  of  a  statute  making  it 
the  duty  of  the  overseer  of  highways  to 
take  into  his  custody  any  animal  forbidden 
to  run  at  large  which  may  be  running  at 
large,  etc.  Bertwhistle  v.  Goodrich,  19  N. 
W.  143,  144,  53  Mich.  457;  Beeson  v.  Tlce. 
45  N.  E.  612,  618,  46  N.  B.  154,  17  Ind.  App. 
7& 

"Running  at  large,"  as  applied  to  ani- 
mals, means  strolling  about  without  restraint 
or  confinement;  rambling  at  will.  Thus, 
where  cattle  were  in  the  highway,  eatidg, 
in  plain  view  of  the  owner's  family,  and 
watched  by  them,  they  were  not  running  at 
large.  Eklund  t.  Toner,  80  N.  W.  791,  121 
Mich.  687. 

The  fact  that  a  herder  In  charge  of 
cattle  driven  along  a  road  fell  asleep,  or 
that  they  in  passing  casually  ate  of  the  grass 
growing  on  the  roadside,  does  not  cause  them 
to  be  "running  at  large,"  within  the  meaning 
of  Act  March  18^  1874,  declaring  that  the 
roadmasters  shall  deal  with  all  animals 
found  pasturing  upon  the  public  highway  as 
provided  in  an  act  concerning  animals  found 
running  at  large,  etc.  Thompson  v.  Corp- 
stein,  52  Cal.  653,  654. 

Sheep  which  are  being  herded  by  a  com- 
petent person  and  are  under  his  control  are 
not  "running  at  large"  within  the  meaning 
of  an  ordinance  authorizing  a  marshal  to 
seize  sheep  found  running  at  large.  Spect  v. 
Arnold,  52  Cal.  455,  457. 

Rev.  St  c.  58,  I  10,  requiring  the  U- 
censlng  of  dogs  going  "a,t  large,"  and  pro- 
viding a  penalty  for  violation  of  such  re- 
quirement, includes  one  following  his  mas 
ter,  or  the  clerk  of  his  master,  through  the 
streets  loose,  and  at  such  a  distance  as  that 
such  control  could  not  be  exercised  as  would 
prevent  the  dog  doing  mischief.  "If  a  dog 
going  through  the  streets  by  the  side  of  his 
owner  or  a  servant  having  special  charge  of 
him,  or  so  near  to  him  that  he  might  be  con- 
trolled and  prevented  from  doing  mischief, 
although  he  was  not  tied,  he  was  not  at 
large."  Commonwealth  v.  Dow,  51  Mass. 
(10  Mete.)  382,  385. 

A  hound  near  a  companion  of  Its  master 
in  a  chase,  although  Its  master  is  out  of 
sJjrlit  and  hearing,  is  not  "running  at  large," 
within  the  meaning  of  Acts  1862,  No.  10,  S  3, 
relating  to  the  killing  of  dogs  running  at 
large.  Wright  ▼.  Clark,  50  Vt  130,  134,  28 
Am.  Rep.  496. 
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The  term  ''ruuning  at  large/'  In  a  stat- 
ute relating  to  the  liability  of  a  railroad  com- 
pany for  killing  stock  running  at  large,  does 
not  Include  a  horse  being  driven  by  its  own- 
er. Johnson  y.  Chicago  &  N.  W.  Ry.  Ck>.,  39 
N.  W.  242,  75  Iowa,  157. 

The  term  "running  at  large,"  in  stat- 
utes relative  to  the  liability  of  railroad  com- 
panies for  the  killing  of  stock  running  at 
large,  does  not  apply  to  a  team  of  horses 
attached  to  a  sleigh,  and  wandering  on  a 
prairie  at  night,  driven  by  a  man  in  an  un- 
conscious, drunken  stupor.  Grove  v.  Bur- 
lington, 0.  R.  &  N.  Ry.  Co.,  89  N.  W.  248,  75 
Iowa,  163. 

Animals  esoapins  from  control  of  own- 
er. 

A  horse,  which  while  being  driven  be- 
comes frightened  and  escapes  from  the  con- 
trol of  the  driver  without  his  fault,  and  runs 
away,  is  not  '^running  at  large"  within  the 
meaning  of  ordinances  of  a  city  prohibiting 
animals  from  running  at  large.  Presnall  v. 
Raley  (Tex.)  27  8.  W.  200,  201. 

A  colt  that  escapes  from  its  owner,  while 
being  conducted  across  depot  grounds,  and 
strays  upon  the  track,  is  regarded  as  "live 
stock  running  at  large,"  within  the  meaning 
of  Code,  I  1289,  requiring  railroad  companies 
to  fence  against  live  stock  running  at  large. 
Smith  V.  Kansas  City,  St  J.  &  C.  B.  R.  Co., 
12  N.  W.  619,  620,  58  Iowa,  622. 

''Running  at  large,"  as  used  in  Code,  S 
1289,  providing  that  any  corporation  op- 
erating a  railway,  and  failing  to  fence  the 
same  against  live  stock  '*nmning  at  large" 
at  all  points  where  such  right  to  fence  ex- 
ists, shall  be  liable  to  the  owner  for  any 
such  stock  injured  or  killed  by  reason  of  the 
want  of  such  fence,  imports  that  the  stock 
are  not  under  control  of  the  owners,  that 
they  are  not  confined  by  inclosures  to  a  cer- 
tain field  or  place,  nor  under  the  immediate 
care  of  a  shepherd  or  herdsman,  and  that 
they  are  left  to  roam  wherever  they  may  go. 
Where  an  animal  escapes  from  the  control 
of  the  owner  and  cannot  be  caught  by  him, 
such  animal  is  "running  at  large"  within  the 
meaning  of  the  statute;  and  hence,  where 
a  team  had  broken  loose  from  where  it  was 
tied,  and  ran  away,  not  being  driven  or  un- 
der the  attempted  control  of  anybody,  and 
came  upon  a  railroad  track,  they  were  "run- 
ning at  large"  within  the  meaning  of  the 
statute.  Inman  v.  Chicago.  M.  &  St  P.  R 
Co.,  15  N.  W.  286,  287,  60  Iowa,  459. 

Animals  esoaplns  from  inolosnres. 

Animals  which  escape  from  an  inclosure 
in  which  they  have  been  placed  for  the  pur- 
pose of  confining  them,  and  which  the  owner, 
when  he  learns  of  their  escape,  endeavors  to 
recover,  cannot  be  regarded  as  animals  "run- 
ning at  large"  within  the  meaning  of  the 
statutes.    Stephenson  v.  Ferguson,  30  N.  E. 


714,  4  Ind.  App.  230;  Chicago,  St  L.  &  P.  R. 
Co.  V.  Fenn,  29  N.  B.  790,  791,  3  Ind.  App. 
250;  Jones  v.  Clouser,  16  N.  B.  797,  114  Ind 
387;  Wolf  V.  Nicholson,  27  N.  E.  505,  506, 
1  Ind.  App.  222;  McBride  v.  nicklin,  24  N. 
E.  755,  756,  124  Ind.  499;  Nelson  v.  Great 
Northern  Ry.  Co.,  53  N.  W.  1129,  52  Minn. 
276;  Julienne  v.  City  of  Jackson,  10  South. 
43,  69  Miss.  34,  30  Am.  St  Rep.  526. 

The  words  "at  large,"  as  used  in  Laws 
1870,  c.  93,  imposing  penalties  on  the  own- 
ers of  animals  who  shall  permit  or  suffer 
the  same  to  run  at  large,  does  not  include  a 
case  where  an  animal  escapes  from  the  own- 
er's inclosure,  inasmuch  as  the  words  imply 
a  choice  or  design  on  the  part  of  the  owner 
to  allow  the  animal  to  go  at  large  when  be 
might  restrain  it  Montgomery  y.  Breed,  34 
Wis.  649,  652. 

Laws  1862,  c.  549,  as  amended  by  Laws 
1867,  c.  841,  making  it  unlawful  for  any  ani- 
mals to  run  at  large  in  any  public  highway, 
etc.,  implies  permission  or  assent,  or,  at  least 
some  fault  or  neglect,  on  the  part  of  the  own- 
er of  the  animals.  Where  animals  escaped 
from  their  owner's  premises  after  due  pre- 
cautions to  secure  them  have  been  taken, 
and  without  any  default  or  neglect  on  his 
part,  and  he  thereafter  makes  immediate 
and  suitable  efforts  to  secure  and  recover 
them,  they  are  not  "running  at  large"  with- 
in the  meaning  of  the  statute.  Coles  v. 
Bums  (N.  Y.)  21  Hun,  246,  249. 

The  words  "running  at  large,"  as  nsed 
in  Acts  9th  Gen.  Assem.  c.  169,  S  6,  making 
a  railroad  company  falling  to  fence  its  road 
against  live  stock  running  at  large  liable 
to  the  owner  of  any  such  stock  killed  or  in- 
jured, import  that  the  stock  are  not  under 
the  control  of  the  owner;  that  they  are  not 
confined  by  inclosures  to  a  certain  field  or 
place,  nor  under  the  immediate  care  of  a 
shepherd  or  herdsman;  that  they  are  left 
to  roam  wherever  they  may  go.  If  such 
stock  are  left  in  an  inclosure  which  is  in- 
sufficient to  restrain  tliem,  they  are  evident- 
ly running  at  large,  for  they  are  not  under 
the  control  of  the  owner.  If  placed  in  sucb 
an  inclosure,  and  they  escape  from  it  and 
go  upon  the  track  of  an  unfenced  railroad, 
they  will  be  considered  as  running  at  large. 
Hinman  v.  Chicago,  R.  I.  &  P.  R.  Co.,  28 
Iowa,  491,  494. 

The  fact  that  hogs  are  found  at  large 
in  a  township  where  tliey  are  prohibited  by 
law  from  running  at  large,  is  not  conclusive 
evidence  that  they  are  trespassers;  it  de- 
pends upon  how  they  came  to  be  at  large. 
If  by  the  deliberate  or  negligent  acts  of  the 
owner,  then  they  are  to  be  considered  as 
running  at  large;  but  If  by  accident  without 
fault  of  the  owner,  then  they  are  not  run- 
ing  at  large,  as  contemplated  by  the  law. 
Leavenworth,  T.  &  S.  W.  Ry.  Co.  v.  Forbes, 
37  Kan.  445-448,  15  Pac.  595-697. 
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Within  the  meaning  of  Rev.  St  9  4202. 
authorizing  the  taking  np  of  horses  found 
running  at  large,  a  horse  which  passed  from 
the  owner's  Inclosure  over  or  through  a  line 
fence  into  the  inclosure  of  an  adjoining  pro- 
prietor, and  thence  through  a  gap  In  a  fence 
into  the  Inclosure  of  another  proprietor,  la 
not  "running  at  large."  To  constitute  run- 
ning at  large,  the  horse  should  be  at  liberty 
through  the  fault  or  with  the  knowledge  of 
the  owner.  Rutter  y.  Henry,  20  N.  E.  334, 
335,  46  Ohio  St  272. 

Under  a  statute  authorizing  the  taking 
up  of  any  animal  which  shall  be  found  run- 
ning at  large  or  pasturing  upon  any  unin- 
closed  lands  or  public  commons,  hogs  which 
broke  out  of  the  owner's  yard  and  entered 
into  a  pasture  belonging  to  another  were  not 
running  at  large,  and  the  owner  of  such 
pasture  was  not  authorized  to  impound  them 
as  animals  at  large.  Nafe  y.  Lelter,  2  N.  E. 
31?;  319,  103  Ind.  138. 

Animals  on  owner's  land. 

In  an  order  by  town  selectmen  to  the 
constable  to  kill  all  dogs  running  at  large 
which  were  not  licensed  and  collared  as  re- 
quired by  statute,  "at  large"  cannot  be  con- 
strued to  include  a  dog  at  play  with  his  own- 
er's son  upon  his  owner's  land.  McAneany 
Y.  Jewett,  92  Mass.  (10  Allen)  151,  152. 

Xj^mve  1873,  c.  20,  {  1,  providing  that  the 
owner  of  any  ram  who  shall  suffer  the  same 
to  run  at  large  shall  forfeit  to  the  town  in 
which  the  animal  shall  be  so  at  large  a 
certain  sum  for  each  day  such  animal  is  at 
large,  means  without  constraint  or  confine- 
ment Hence,  If  such  ram  is  suffered  to  go 
about  without  restraint  or  confinement,  ei- 
ther by  keeping  it  in  an  inclosure,  or  by  tying 
It,  or  by  watching  or  otherwise,  even  though 
It  be  on  land  belonging  to  its  owner,  it  is 
running  "at  large"  within  the  meaning  of 
the  statute.  Goener  y.  WoU,  2  N.  W.  163, 
26  Minn.  154. 

To  "run  at  large,**  as  used  In  Comp. 
Laws  1879,  c.  105,  p.  926,  providing  for  the 
punishment  of  any  owner  of  a  bull  who  per- 
mits it  to  run  at  large,  does  not  mean  to 
keep  it  confined,  where  such  animal  was  kept 
within  the  owner's  pasture,  which  was  in- 
closed with  a  good  and  lawful  fence;  and  it 
did  not  run  at  large  when  it  passed  upon  a 
railroad  track,  running  through  the  owner's 
pasture,  because  of  the  neglect  and  wrong 
on  the  part  of  the  railroad  company  in  not 
Inclosing  its  road  with  a  lawful  fence.  Good- 
ing V.  Atchinson,  T.  &  S.  P.  R.  Co.,  4  Pac 
136,  137,  82  Kan.  150. 

"Stock  running  at  large"  are  animals 
which  roam  and  feed  at  will,  and  which  are 
not  under  the  Immediate  direction  and  con- 
trol of  any  one.  They  may  be  in  an  inclosure 
which  may  restrain  the  limits  in  which  they 
shall  wander  and  feed,  or  they  may  be  on 
an  uiifenced  range  relatively  without  limit. 


but  In  either  case  they  are  not  subject  to  the 
direction  or  control  of  any  one,  but  are  mas- 
ters of  their  own  movements,  going  whither 
they  will,  without  personal  direction  or  con- 
trol. Keeney  v.  Oregon  Ry.  &  Nav.  Co.,  24 
Pac.  233.  234,  19  Or.  291. 

ATULW. 

See  "Attorney  at  Law";  '^Case  at  Law"; 
"Charge  at  Law." 

In  the  act  of  1829  providing  that  no  moit- 
gage  or  deed  of  trust  shall  be  valid  at  law 
but  from  the  registration  of  it  the  words  "at 
law"  do  not  mean  in  a  court  of  law  only, 
but  in  all  courts.  "At  law"  is  an  expression 
in  a  statute  which  does  not  mean  merely  a 
legal  tribunal,  as  distinguished  from  an  equi- 
table jurisdiction,  but  the  general  system  of 
jurisprudence,  whether  legal  or  equitable. 
Hooker  v.  Nichols  (N.  C.)  21  S.  E.  207,  208; 
Fleming  v.  Burgln,  37  N.  C.  584.  588. 

Provisions  of  an  act  in  relation  to  corpo- 
rations, requiring  certain  things  to  be  done 
in  regard  to  the  canvassing  of  votes  at  an 
election,  the  administration  of  an- oath  to  the 
elector  by  the  judges,  and  the  form  of  the 
oath  to  be  taken  by  a  person  voting  stock 
owned  by  a  corporation,  and  the  mode  of 
voting  by  proxy,  are  not  a  full  and  adequate 
remedy  at  law  for  any  alleged  fraud  at  the 
election.  Webb  v.  Ridgely,  38  Md.  364,  305, 
372. 

AT  LEAST. 

In  an  action  for  work,  labor,  goods, 
wares,  merchandise,  done,  performed,  sold, 
and  delivered  to  defendant  at  his  request 
in  which  he  counterclaimed  a  similar  indebt- 
edness against  the  plaintiff  which  conceded 
a  part  of  plalntifTs  claim,  an  Instruction  that 
if  the  jury  believed  the  plaintiff  stated 
truly  then  he  ought  to  recover  the  amount 
admitted  as  a  set-off  by  the  defendant  "at 
least,"  and  their  verdict  should  be  for  the 
plaintiff  for  "at  least"  that  sum,  should  be 
construed  as  intimating  that,  although  an  al- 
leged statement  between  the  parties  was 
conclusive  upon  the  defendant,  yet  It  was  not 
binding  upon  the  plaintiff.  Duffy  v.  Hickey, 
23  N.  W.  707,  63  Wis.  312. 

"At  the  least,"  as  used  in  a  statute  re- 
quiring the  afiidavit  in  attachment  to  state 
that  a  certain  amount  was  due  "at  the  least," 
qualifies  the  amount  stated,  and  not  the 
mode  of  statement,  and  were  added  to 
purge  the  conscience  of  the  afiiant  with  giving 
all  credits  and  allowing  all  proper  discounts, 
and  not  making  loose  and  random  statements 
as  to  the  amount  of  damage  he  has  suffered, 
as  is  often  done  in  the  writ  and  declaration. 
Altmeyer  v.  Caulfleld,  37  W.  Va.  847.  851,  17 
S.  E.  409,  410. 

"At  least,"  as  used  in  an  aflldavit  for  an 
attachment,  is  synonymous  with  and  equiva- 
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lent  to  the  phrase  '*at  the  least,"  as  used  in 
West  Virginia  statutes  relating  to  such  affi- 
davit Gourson  y.  Parker,  20  S.  E.  583,  584, 
89  W.  Va*  621. 

Aa  elearly. 

"At  least,*'  as  used  in  an  Instruction  by 
the  court  in  a  trial  for  murder,  the  court 
stating  that  if  the  facts  were  such  as  suppos- 
ed, then  the  prisoner  would  be  "at  least" 
guilty  of  manslaughter,  means  "clearly," 
and  did  not  imply  any  view  of  the  court 
unfavorable  to  the  prisoner.  State  v.  Ken- 
nedy, 91  N.  C.  672,  580. 

Afl  not  less  tluui* 

In  Rev.  St  §  1170,  declaring  that  the 
county  clerk  shall,  at  least  6  months  before 
the  expiration  of  the  time  limited  for  redeem- 
ing lands  sold  for  taxes,  cause  to  be  publish- 
ed once  a  week,  for  12  successive  weeks,  a 
list  of  the  unredeemed  lands,  "at  least"  means 
that  such  publication  shall  be  made  during 
a  i>eriod  not  less  than  6  weeks  before  the 
expiration  of  the  time,  the  time  of  such  pe- 
riod being  discretionary  with  the  clerk.  Hoff- 
man V.  Clark  County,  20  N.  W.  376,  377,  61 
Wis.  6. 

Under  an  act  requiring  fences  to  be  at 
least  Ave  feet  high,  the  fence  must  be  of 
that  height  throughout  The  words  "at  least" 
are  emphatic,  and  expressive  of  its  mini- 
mum, and  are  applied  to  it  as  a  whole,  and 
to  every  part  Polk  v.  Lane,  12  Tenn.  (4 
Yerg.)  36,  38. 

"At  least,"  as  used  in  a  grant  of  a  cart- 
way of  eight  feet  wide  at  least  should  be 
construed  as  implying  that  the  width  of  the 
passage  may  be  more  than  the  measure 
given;  that  more  may  be  taken  if  more 
should  be  indispensable.  Roberts  v.  Wilcock 
(Pa.)  8  Watts  &  S.  464,  470;  In  re  Hoffman 
(Pa.)  14  Wkly.  Notes  Cas.  663,  566. 

Afl  not  more  tliaii* 

"At  least  once  a  week  for  four  successive 
weeks,"  as  used  in  Act  April  27,  1863,  relat- 
ing to  the  publication  of  notice  to  creditors, 
means  in  effect  that  there  shall  be  four  pub- 
lications not  more  than  seven  days  apart 
from  each  other.  Hernandez  v.  His  Credit- 
ors, 57  Cal.  333,  834. 

A  lease  conveyed  so  much  land  as  at  the 
time  was  covered  by  water  of  the  Gunpowder 
Falls  backed  up  by  the  dam  then  erected,  and 
as  might  be  or  should  be  requisite  or  neces- 
sary to  be  covered  by  the  backing  or  damming 
of  such  stream  according  to  the  terms  em- 
ployed, "so  as  to  make  the  fall  thereof  'at 
least*  12  feet  at  common  water  mark"  at 
the  point  designated.  Held,  that  the  words 
"at  least''  as  there  used,  should  be  read  with 
the  context  and  as  so  read  should  be  con- 
strued to  mean  the  same  thing  as  "at  most" 
or  "not  to  exceed"  12  feet  Warren  Mfg. 
Go.  V.  Hoffman,  62  Md.  165,  170. 


Exolvsioa  and  inelnaioii  of  dmjUm 

Rev.  St  9  1130,  declaring  that  the  trcas* 
urer  shall,  "at  least  fomr  weeks  previous  to" 
the  day  of  tax  sale,  cause  notice  of  the  sale 
to  be  posted,  means  that  the  day*  on  which 
the  notices  are  to  be  posted  must  be  excluded 
from  the  computation  of  time.  Ward  v.  Wal- 
ters, 22  N.  W.  844,  846,  63  Wis.  39  (citing 
Pitt  V.  Shew,  4  Bam.  &  Aid.  208;  MitcheU 
V.  Foster,  12  Adol.  &  B.  472 ;  Zouch  v.  Emp- 
sey,  4  Bam.  &  Aid.  522;  Hardy  v.  Ryle,  9 
Bam.  &  C.  603;  Judd  v.  Fulton  [N.  Y.]  4 
How.  Prac.  298;  (Commercial  Bank  of  Oswego 
V.  Ives  [N.  Y.]  2  Hill,  355;  Columbia  Turn- 
pike Road  CJo.  V.  Haywood  [N.  Y.]  10  Wend. 
422;  Small  v.  Edrick  [N.  Y.]  5  Wend.  137; 
Rankin  v.  Woodworth  [Pa.]  3  Pen.  &  W. 
48). 

A  statute  incorporating  a  canal  com- 
pany, and  declaring  that  no  meeting  of  com- 
missioners to  settle  differences  between  tbe 
company  and  landowners  should  be  held  un- 
less notice  of  the  time  of  such  meeting  should 
be  given  in  the  county  newspaper  "at  leasf 
16  days  before  such  meeting,  meant  16  days 
exclusive  of  the  day  of  the  meeting.  In 
other  words,  the  16  days  were  to  be  computed 
as  16  clear  days,  excluding  both  the  day  of 
the  meeting  and  the  day  on  which  the  notice 
was  first  given.  Reg.  v.  Aberdare  C^anal  (3o., 
14  Adol.  &  E.  (N.  S.)  854,  868. 

"At  least,"  as  used  in  St  486,  Wm.  IV., 
c.  76,  §  81,  requiring  notice  of  the  groitndfl 
of  appeal  14  days  "at  least"  before  the  first 
day  of  the  session  at  which  the  appeal  is  in- 
tended to  be  tried,  means  that  14  days  must 
elapse  between  the  day  of  service  and  tbe 
first  day  of  the  session  at  which  the  appeal 
is  to  be  tried.  Where  an  act  is  required  by 
statute  to  be  done  so  many  days  at  least  be- 
fore a  given  event  the  time  must  be  reckoned 
excluding  both  the  day  of  the  act  and  that  of 
the  event.  Queen  v.  Justices  of  Shropshire, 
8  Adol.  &  B.  173,  174. 

Rev.  1860,  §  2816,  requiring  that  an  orig- 
inal notice  shall  be  served  "at  least  ten  days 
between  the  day  of  service  and  the  first  day 
of  the  next  term,"  means  that  both  the  day 
on  which  the  service  is  made  and  the  first 
day  of  the  term  are  to  be  excluded  from  the 
computation.  Robinson  v.  Foster,  12  Iowa, 
186,  190. 

An  ordinance  requiring  a  certain  oath 
to  be  filed  in  the  oflice  of  the  county  clerk, 
"at  least  five  days  before  the  day  of  election," 
meant  that  the  day  when  the  oath  was  filed 
should  be  included  in  the  computation  of 
time.  State  ex  rel.  Reitemyer  v.  Gasconade 
Oounty  Court  33  Mo.  102. 

The  dty  charter  of  Milwaukee,  providing 
that  certain  resolutions  of  the  city  council 
shall  lie  over  at  least  fomr  weeks  after  tbeir 
introduction,  means  from  the  day  on  which 
the  resolution  was  introduced  until  the  same 
day  of  the  week  in  the  fourth  week  sue- 
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ceedlng,  and  not  the  next  day  of  the  Week 
in  the  fourth  week  succeeding.  A  resolu- 
tion introduced  on  Monday  h^s  lain  over  four 
weeks  after  its  Introduction  on  the  fourth 
Monday  thereafter.  Wright  v.  Forrestal,  27 
N.  W.  62,  54,  65  Wis.  841. 

Act  March  21,  1772,  provides  that  no 
writ  shall  be  sued  out  for  any  process  serv- 
ed on  any  justice  of  the  peace  for  any- 
thing done  by  him  in  the  execution,  of.  his 
office  until  notice  in  writing  of  such  Intended 
writ  or  process  shtill  have  been  served  on 
him  at  least  30  days  before  the  suing  out  or 
serving  the  same.  Held,  that  the  phrase  **at 
least  thirty  days  before  suing  out  or  serving" 
the  same  meant  that  the  first  day  should  be 
Included,  and  the  last  excluded,  in  the  com- 
putation of  time.  Thomas  v.  Afflick,  16  Pa. 
(4  Harris)  14,  15. 

Code  Civ.  Proc.  9  5220.  directs  that  a 
summons  from  a  surrogate's  court  must  be 
served,  if  in  the  same  or  adjoining  county, 
"at  least  eight  days  before  the  return  day 
thereof."  Held,  that  "at  least  eight  days 
before  the  return  day  thereof  meant  that  the 
day  of  service  should  be  excluded,  and  the 
return  day  should  be  counted,  in  estimating 
eight  days.  In  re  Carhart  (N.  Y.)  2  Dem. 
8ur.  627,  629. 

Full  or  entire  days. 

Chancery  Act,  §  8  (Kev.  St  1868,  c.  23), 
providing  that  notice  of  the  pendency  of  a 
divorce  action  by  publication  should  be  made 
for  four  successive  weeks,  the  first  publica- 
tion to  be  "at  least"  30  days  before  the  re- 
turn day  of  the  summons,  does  not  have  the 
effect  to  require  full  clear  days.  Stebblns  v. 
Anthony,  5  Colo.  348,  854. 

"At  least,"  as  used  in  a  statute  directing 
that  notices  of  election  should  be  given  for 
''at  least"  six  days,  does  not  change  the  re- 
quirement of  a  certain  number  of  days'  no- 
tice into  a  requirement  that  the  days  shall 
be  entire.  Stroud  v.  Consumers'  Water  Co., 
28  AtJ.  578,  570,  56  N.  J.  Law  (27  Vroom) 
422. 

Rev.  St  c.  120,  §  188,  requiring  the  de- 
linquent tax  list  to  be  completed  "at  least  five 
days"  before  the  commencement  of  the  term 
of  court  at  which  the  application  for  Judg- 
ment Is  to  be  made,  cannot  be  construed  to 
require  five  full  days  at  the  shortest,  but  only 
requires  five  days  computed  by  excluding 
the  day  of  filing  and  including  the  day  of 
the  commencement  of  the  term.  Prior  v. 
People,  107  111.  628,  630. 

6  &  7  Vict  c.  18,  §§  62,  64,  declare  that 
no  appeal  shall  be  heard  by  the  Court  of 
Common  Pleas  in  any  case  Where  the  re- 
spondent does  not  appear,  unless  the  appel- 
lant proves  that  notice  of  his  intention  to 
prosecute  the  appeal  was  given  or  sent  to  the 
respondent  "ten  days  at  least"  before  the 

1  \VD8.  &  P.-n30 


day  appointed  for  the  hearing  of  such  appeal 
Held,  that  the  phrase  "ten  days  at  least" 
meant  ten  clear,  full,  and  complete  days,  and 
not  nine  days  and  the  fractions  of  two  other 
days.  Adey  v.  Hill,  4  C.  B.  38,  39;  Norton 
V.  Salisbury  Town  Clerk,  4  Man.  G.  &  S. 
32.  33,  37. 

Where  a  statute  provided  that  summons 
must  be  served  10  days  at  the  least  before  the 
time  appointed  for  hearing,  the  phrase  "ten 
days  at  the  least"  meant  10  clear  days  be- 
tween the  service  and  the  date  of  hearing, 
which  excludes  both  the  day  of  service  and 
the  date  of  hearing.  Mitchell  v.  Foster,  12 
Adol.  &,  E.  472.  See,  also,  Reg.  v.  Aberdare 
Canal  Co.,  14  Adol.  &  E.  (N.  S.)  854,  868. 

The  words  "at  least,"  In  a  statute  re- 
quiring that  plaintiff  shall  cause  a  notice  to 
be  published  at  least  once  a  week  for  three 
consecutive  weeks,  cannot  be  construed  to 
make  the  statute  require  a  publication  for 
21  days,  but  the  statute  is  complied'  with 
by  a  publication  once  a  week  for  3  con- 
secutive weeks,  though  less  than  21  days 
elupse  between  the  fii'st  and  last  publication. 
Decker  v.  Myles,  4  Colo.  558,  500. 

As  indicating  svcceisive  days'  notice. 

Swan's  St  474,  providing  that  land  taken 
in  execution  should  not  be  sold  except  on 
publication  of  notice  "for  at  least  30  days 
before  the  day  of  sale  by  advertisement  in 
some  newspaper,"  does  not  mean  that  there 
shall  be  successive  insertions  of  the  notice 
during  the  period  of  30  days,  but  its  words 
will  be  answered  by  one  publication  Inserted 
in  a  newspaper  30  days  before  the  day  of 
sale.  Graig's  Adm'x  v.  Fox,  16  Ohio,  563, 
567. 

Laws  1857,  c.  446,  §  7,  enacting  that 
resolutions  and  reports  of  committees  rec- 
ommending any  improvement  involving  the 
appropriation  of  public  money  shall  be  "pub- 
lished at  least  two  days,"  means  that  two 
days  shall  elapse  between  the  publication 
of  the  notice  and  the  passage  of  .the  resolu- 
tion, and  not  that  the  notice  shall  be  twice 
published.  In  re  Douglass  (N.  Y.)  58  Barb. 
174.  176. 

The  street  law  of  Baltimore  county.  Acts 
1886,  c.  339,  which  provides  that  the  exam- 
iner for  the  opening  of  a  thoroughfare  shall 
"give  at  least  10  days'  notice,"  by  publica- 
tion in  two  or  more  newspapers,  that  appli- 
cation has  been  made  to  open  the  street,  and 
that  he  shall  give  15  days'  notice  in  two  or 
more  newspapers  that  the  statement  of  ben- 
efits and  damages  and  an  explanatory  plat 
of  the  work  are  ready  for  examination,  and 
that  he  will  hear  objections  at  a  designated 
time  and  place,  requires  in  terms  but  one  pub- 
lication of  each  notice  in  each  of  the  news- 
papers.  Philadelphia,  W.  &  B.  R.  Co.  v.  Ship- 
ley, 19  Atl.  1,  2,  72  Md.  88. 
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AT  XJBEBTT. 

An  inBtructlon,  in  an  action  for  Blander, 
that  In  awarding  damages  tbe  jury  were 
"at  liberty"  to  take  into  consideration  any 
disgrace,  shame,  humiliation,  mortification, 
or  anguish  of  mind  suffered  by  plaintiff  by 
reason  of  the  speaking  of  the  actionable 
words,  was  not  equivalent  to  an  instruction 
that  the  jury  "should"  take  into  considera- 
tion elements  of  damages  mentioned,  but 
was  an  erroneous  departure  from  the  rule. 
Nicholson  V.  Merritt,  67  S.  W.  5»  6^  23  Ky. 
Law  Rep.  2281. 

ilT  BKATURITY. 

The  phrase  "at  maturity"  has  the  same 
meaning  as  "according  to  their  tenor  and 
effect,"  as  used  in  relation  to  promissory 
notes.  Third  Nat  Bank  v.  Humphreys  (U. 
S.)  66  Fed.  872,  876. 

"At  maturity,"  as  nsed  in  Act  July  1, 
1862,  §  6,  providing  that  the  grants  afore- 
said are  made  on  condition  that  said  com- 
pany shall  pay  such  bonds  at  maturity,  re- 
fers to  the  time  fixed  for  their  payment 
which  iB  the  termination  of  the  period  they 
have  to  run;  and,  while  the  words  imply 
an  obligation  to  pay  both  the  principal  and 
interest  when  the  bond  shall  become  due,  it 
does  not  Imply  an  obligation  to  pay  the  in- 
terest as  it  semiannually  accrues.  United 
States  V.  Union  Pac.  R.  R.  Co.,  91  U.  S.  72, 
85,  23  L.  Ed.  224. 

AT  ONOE. 

See  "Come  at  Once." 

Like  the  terms  "forthwith"  and  •im- 
mediately," "at  once"  does  not  mean  in- 
stantaneously, but  requires  action  to  be  tak- 
en within  a  reasonable  time  under  the  cir- 
cumstances of  the  case.  Cohen  v.  Silverman, 
40  N.  Y.  Supp.  8,  10,  4  App.  Div.  503  (citing 
Bennett  v.  Lycoming  County  Mut  Ins.  Co., 
67  N.  Y.  274;  Bamforth  v.  Raddln,  96  Mass. 
[14  Allen]  66;  Roberts  v.  Brett  11  H.  L. 
Cas.  337;  Oldershaw  y.  King,  2  Hurl.  &  N. 
399,  617). 

"At  once,"  as  used  In  a  contract  for 
the  sale  of  a  machine,  that,  when  not  found 
to  work  well,  it  must  be  returned  at  once, 
means  as  soon  as,  under  the  circumstances, 
it  could  reasonably  have  been  done,  and  is 
synonymous  with  **immedlately,"  "forth- 
with" and  "as  soon  as  possible,"  which  are 
usually  construed  to  mean  within  such  rea- 
sonable time  as  shall  be  required,  under  all 
the  circumstances,  for  doing  the  particular 
thing.  Warder,  Bushnell  &  Glessner  Co.  v. 
Home,  81  N.  W.  501,  592,  110  Iowa.  285 
(citing  Reg.  v.  Rogers,  3  Q.  B.  Div.  33;  Tufts 
V.  McClure,  40  Iowa,  317,  318;  Reg.  v.  Jus- 
tices, 4  Q.  B.  Div.  469;  Scammon  v.  Ger- 
mania  Ins.  Co.,  101  111.  621;  Adams  y.  Fos- 


ter, 69  Mass.  [6  Cush.]  166;  Gaddla  y.  How- 
ell, 81  N.  J.  Law  [2  Vroom]  813;  RichardMD 
y.  End,  43  Wis.  316).  In  a  contract  of  war- 
ranty in  the  sale  of  machines  requiring  the 
purchaser,  on  discovering  that  the  machine 
is  not  working  satisfactorily,  to  return  it  at 
once  to  the  agent  of  the  seller,  '"at  once" 
means  simply  that  he  shall  return  it  within 
a  reasonable  time,  and  what  is  a  reasonable 
time  la  a  question  of  fact,  and  not  of  law. 
McCormlck  Harvesting  Mach.  Co.  y.  War- 
field,  63  N.  Y.  Supp.  737,  738,  83  App.  Div. 
513.  A  contract  to  make  three  or  four  mod- 
els of  a  machine  "at  once,  and  without  delay," 
means  that  the  work  shall  be  done  as  soon  as 
it  can  reasonably  be  performed.  Sharpe  v. 
Johnson  (N.  Y.)  41  How.  Prac.  400;  Sharp 
v.  Johnston  (N.  Y.)  3  Lans.  520. 

"At  once,"  in  a  notice  to  require  payment 
on  a  contract,  means  within  a  reasonable 
time.  Kraner  v.  Chambers,  61  N.  W.  373. 
375,   92   Iowa,   681. 

An  order  for  goods  to  be  sent  '"at  once** 
is  not  complied  with  by  delivery  30  days 
later.  Hirsch  v.  Annin,  58  N.  Y.  Supp.  1019. 
1020.  28  Misc.  Rep.  228. 

In  a  contract  for  the  purchase  of  floor 
to  be  shipped  "at  once,"  such  term  cannot 
be  construed  in  its  strictly  literal  sense. 
Performance  according  to  the  literal  mean- 
ing must  have  been  instantaneous,  whicb 
would  be  impossible.  J.  C.  Smith  &  Wal- 
lace Co.  y.  Lunger  (N.  J.)  46  Atl.  623. 

In  a  contract  for  the  sale  of  goods  to 
be  shipped  at  once,  where  the  goods  were 
not  yet  manufactured  at  the  time  of  the 
contract,  the  words  "at  once"  cannot  be 
taken  literally,  as  that  would  be  unreasona- 
ble, but  indicates  a  prompt  making  and  send- 
ing of  the  goods.  Ford  v.  Friedman,  20  8. 
B.  930,  932,  40  W.  Va.  177. 

On  an  order  to  ship  goods  "at  once,** 
it  Is  doubtless  true  that  some  appreciable 
time  must  elapse,  and  such  necessarily  elaps- 
ing time  would  be  a  reasonable  time  In  i 
sense  referable  to  the  urgent  words  of  tbe 
order,  within  the  doctrine  that  when  no 
time  is  specified  for  shipment  or  delivery, 
the  shipment  and  delivery  are  well  made  in 
such  time  as  would  be  reasonable  under  tbe 
circumstances,  but  such  reasonable  time 
would  not  admit  of  an  investigation  as  to  de- 
fendant's solvency,  etc,  when  the  shipment 
is  thereby  delayed  a  period  of  three  weeks. 
Oklahoma  Vinegar  Co.  v.  Hamilton  (Ala.)  32 
South.  306,  307. 

"At  once,"  as  used  in  a  contract  of 
guaranty  authorizing  one  person  to  fumlsb 
another  with  such  building  materials  as  be 
might  wish,  not  exceeding  the  value  of  $2,- 
000,  at  once,  means  at  one  and  the  same  time. 
Platter  v.  Green,  26  Kan.  252,  268. 

A  contract  to  ship  cigars  "at  once"  on 
acceptance  of  a  draft  did  not  mean  th^t 
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ttaej  would  be  shipped  wltbln  a  reasonable 
time,  but  that  the  shipment  would  be  made 
with  greater  celerity  than  is  ordinarily  com- 
prehended by  a  reasonable  time.  "At  once" 
is  convertible  with  "prompt,"  "forthwith." 
These  terms  in  their  ordinary  acceptation 
mean  "at  the  same  point  of  time,  immediate- 
ly, without  delay,  at  one  and  the  same 
time,  simultaneously,  directly,"  and  implied 
a  shipment  simultaneously  with  the  accept- 
ance, or,  at  least,  with  receipt  of  advice  of 
the  acceptance.  Lewis  ▼•  Hojer,  16  N.  Y. 
Supp.  534,  536w 

AT  OWNER'S  RISK. 

Where  a  warehouse  receipt  read 
"bought,"  etc.,  "at  owner's  risk  of  fire"  the 
phrase  "at  owner's  risk  of  tire"  imported 
that  the  transaction  was  a  bailment,  rather 
than  a  sale  to  the  warehouseman.  Irons  v. 
Kentner,  50  N.  W.  73,  51  Iowa,  88,  83  Am. 
Rep.  119. 

Afl  aJTeetliis  liability  of  eanier. 

The  words  '"at  owner's  risk,"  in  a  bill 
of  lading,  did  not  excuse  a  common  carrier 
for  a  loss  by  reason  of  their  own  negligence, 
bat  merely  subjects  the  owner  to  liability 
for  losses  occasioned,  without  negligence, 
which  occurred  in  the  ordinary  course  of 
transportation.  Kitf  y.  Atchison,  T.  &  S. 
F.  R.  Co.,  4  Pac.  401,  402,  32  Kan.  263. 

"At  owner's  risk,"  as  used  in  a  receipt 
issued  by  a  carrier,  means  to  carry  the 
goods  at  the  risk  of  the  owner.  Unless  the 
carrier  was  prohibited  from  entering  into 
such  agreement  with  the  owner  of  the  goods, 
he  incurred  only  the  responsibility  of  an 
ordinary  bailee  for  hire,  and  became  answer- 
able only  for  misconduct  or  negligence. 
Moore  y.  Evans  (N.  Y.)  14  Barb.  524,  525. 

The  phrase  "at  owner's  risk,"  as  used 
in  a  bill  of  lading  providing  for  the  delivery 
of  the  property  on  deck  at  the  owner's  risk, 
could  not  be  regarded  as  intended  by  the 
parties  to  cover  risks  from  all  causes,  and 
Including  negligent  or  willful  acts  of  the  mas- 
ter and  crew.  Compania  de  Navlgacion  La 
Flecha  ▼.  Brauer,  18  Sup.  Ct  12, 17, 168  U.  S. 
104,  42  L.  Ed.  398. 

Where  a  contract  between  a  carrier  and 
a  shipper  of  goods  provided  that  the  carriage 
was  ''at  the  risk  of  the  master  and  owners," 
such  phrase  should  not  be  construed  as  ex- 
empting the  carrier  from  liability  for  unlaw- 
ful misconduct,  gross  negligence,  or  the  want 
of  ordinary  care.  New  Jersey  Steam  Nav. 
Go.  V.  Merchants'  Bank,  47  U.  S.  (6  How.)  344, 
383,  12  L.  Ed.  465. 

A  stipulation,  in  a  contract  for  the  car- 
riage of  cattle  at  sea,  that  the  shipment  shall 
be  at  the  owner's  risk,  does  not  operate  to 
relieve  the  shipowner  from  liability  for  the 
act  of  the  officers  and  crew  in  driving  the 
cattle  oyerboard  when  not  necessary  to  the 


safety  of  the  ship.  Such  a  provision,  as 
affecting  the  carrier's  liability  for  negligence, 
is  against  public  policy  and  void.  The  Hugo 
(U.  S.)  57  Fed.  403,  411. 

"At  consignee's  risk,"  within  a  contract 
of  affreightment  providing  that  the  goods 
shall  be  at  the  consignee's  risk  and  expense 
after  they  leave  the  ship's  deck,  cannot  be 
construed  to  mean  that  they  could  be  landed 
instantly,  and  without  regard  to  circumstan- 
ces, at  a  place  and  time  when  they  would 
be  more  exposed  than  when  on  the  shlp!s 
deck,  and  such  a  construction  is  Incompatible 
with  the  obligation  to  deliver  in  good  order 
and  condition,  and  does  not  relieve  the  car- 
rier from  the  duty  of  protecting  the  goods 
from  injury,  under  the  circumstances,  until 
their  actual  delivery,  and  until  the  consignee 
has  had  a  reasonable  opportunity  to  remove 
them  after  their  discharge  from  the  ship. 
The  St  Georg  (U.  S.)  95  ITed.  172,  177. 

*'At  his  own  risk,"  as  used  in  a  contract 
for  the  carriage  of  live  stock  which  provides 
that  the  shipper  shall  load  and  unload  at  his 
own  risk,  means  that  all  the  responsibility 
arising  from  the  loading  and  unloading  is  to 
be  at  the  risk  of  the  shipper,  though  he  be 
assisted  by  the  carrier's  agents.  In  respect 
to  those  acts  the  contract  devolves  all  re- 
sponsibility on  the  shipper,  as  principal,  in 
performing  them,  treating  the  laborers  fur- 
nished by  defendant  as  his  assistants.  The 
risk  of  personal  injury  from  the  animals 
themselves,  or  from  his  manner  of  loading 
or  unloading  them,  or  from  any  negligence 
of  his  assistants  in  doing  those  acts,  is 
thrown  upon  him  by  the  contract,  but  by 
no  sound  construction  can  this  clause  of  the 
contract  be  held  to  include  personal  injuries 
which  the  party  may  sustain  from  external 
causes  produced  by  the  negligence  of  de- 
fendant. An  injury  caused  by  negligently 
running  a  train  of  cars  upon  him,  over  which 
he  has  no  control,  while  h^  is  carefully  per- 
forming the  labor  he  is  authorized  to  do,  is 
not  at  all  within  the  scope  or  meaning  of 
this  clause  of  the  contract.  Stinson  v.  New 
York  Cent.  R.  Co.,  32  N.  Y.  333,  335,  337. 

"At  owner's  risk,"  as  used  in  a  notice 
in  the  usual  form,  posted  up  by  a  common 
carrier  of  passengers,  reading  "all  baggage  at 
the  risk  of  owners,"  cannot  be  construed  as 
meaning  that  the  carrier  shall  be  exempt 
from  loss  arising  from  actual  negligence,  or 
from  the  insufficiency  of  his  machinery  or 
vehicles,  or  from  such  losses  as  arise  from 
his  acts  or  the  acts  of  his  servants,  but  only 
that  he  is  exempt  from  losses  happening  by 
theft  or  robbery,  and  losses  happening  by 
means  of  the  conduct  of  others,  in  addition 
to  the  exemptions  of  responsibility  as  com- 
mon carriers.  Camden  &  A.  R.  &  Transp. 
Co.  V.  Burke  (N.  Y.)  13  Wend.  611,  629,  28  Am. 
Dec.  488. 

"At  owner's  risk,"  as  used  in  a  carrier's 
advertisement  stating  the  route,  fare,  etc.. 
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and  "all  baggage  at  owner's  risk,*'  such 
phrase  was  intended  to  limit  the  liability 
of  the  carrier  as  to  the  baggage  of  passengers 
only,  and  did  not  constitute  a  limitation  of 
the  carrier's  liability  for  loss  of  parcels  de- 
livered to  and  accepted  by  it  to  carry  for 
hire.  Dwight  v.  Brewster,  18  Mass.  (1  Pick.) 
60,  54,  11  Am.  Dec.  138. 

"At  owner's  risk,"  as  used  in  a  contract 
for  the  transportation  of  goods,  stating  that 
the  same  were  at  owner's  risk,  imports  that 
the  owner  assumes  the  risks,  arising  from 
the  ordinary  dangers  of  transportation  by 
the  means  employed,  which  the  reasonable 
and  ordinary  care  of  the  common  carrier 
might  be  insufficient  to  prevent,  and  that 
the  latter  is  liable  only  for  those  dangers 
which  with  ordinary  prudence  might  be 
avoided.  French  v.  Buffalo,  N.  Y.  &  E.  R. 
Co.,  ♦43  N.  Y.  (4  Keyes)  108,  112,  113. 

"At  owner's  risk,"  as  used  in  a  contract 
of  the  transportation  of  goods,  stating  that 
the  same  were  shipped  at  the  owner's  risk, 
covers  only  the  ordinary  and  known  risks  of 
transportation  in  reasonable  time,  but  not 
delays  or  neglect  of  proper  care  in  such  trans- 
portation on  the  part  of  the  railroad.  Nash- 
ville &  C.  R.  R.  Go.  v.  Jackson,  53  Tenn.  (6 
Heisk.)  271,  277, 

AT  PAB. 

See  "Par.** 

AT  PORT  OB  SAIIiED. 

The  provision  in  a  charter  party  that  the 
vessel  to  be  chartered  is  "at  Santos  or  sailed" 
means  that  she  will  soon  sail  or  has  sailed 
therefrom,  so  that  delay  in  order  to  unload  is 
a  breach  of  the  contract.  01  sen  v.  Hunter- 
Benn  &  Co.  (U.  S.)  54  Fed.  530,  531. 

AT  PRESENT.    * 

The  words  "at  present  organized,**  In 
Act  June  15,  1895,  requiring  all  companies 
at  present  organized  and  doing  business  un- 
der the  laws  of  the  state,  that  may  here- 
after increase  their  capital  stock,  to  pay  a 
specific  fee,  does  not  operate  to  prevent  the 
statute  from  including  corporations  subse- 
quently organized.  The  term  was  used  as  ap- 
plying to  both  present  and  future  organized 
corporations,  since  the  object  of  the  act  was 
to  raise  revenue,  and  Rev.  St.  c.  131,  §  1,  pro- 
vides that  statutes  shall  be  liberally  con- 
strued to  carry  out  their  intent,  and  that 
words  in  the  present  tense  shall  include  the 
future.  People  v,  Hinrichsen,  43  N.  B.  973, 
974,  161  111.  223. 

AT  SEA. 

The  phrases  ""at  sea**  or  •^on  a  voyage" 
or  "on  a  passage"  are  equivalent  in  mean- 
ing, and,  when  either  of  them  is  used  in  a 


marine  policy  to  describe  the  time  during 
which  the  liability  of  the  insurer  continues, 
it  operates  to  continue  the  risk  until  the  ar- 
rival of  the  vessel  at  the  port  of  destination. 
Wales  V.  China  Mut  Ins.  Co.,  90  Mass.  (8 
Allen)  380.  383. 

The  words  "at  sea"  In  a  marine  policy 
on  a  vessel  for  12  calendar  months,  with  lib- 
erty of  the  globe,  and  if  "at  sea"  at  the  ex- 
piration of  12  months  the  risk  to  continue  at 
the  same  rate  of  premium  until  the  arrival 
of  the  vessel  at  her  port  of  destination  in  the 
United  States,  did  not  operate,  when  con- 
strued in  connection  with  the  remainder  of 
the  clause,  to  continue  the  insurance  daring 
the  time  the  vessel  was  at  sea  on  any  voy- 
age, but  only  while  at  sea  on  her  return  voy- 
age. Byre  v.  Marine  Ins.  Co.  (Pa.)  6  Whart 
247,  255. 

A  seaman  who  went  on  shore  on  leave 
and'  died  by  an  accident  will  be  deemed  to 
have  been  "at  sea,"  so  that  his  will  could  be 
probated  as  that  of  a  mariner  at  sea.  In  re 
Lay,  7  Bug.  Bcc.  R.  144. 

Wliile  in  arm  of  sea. 

A  vessel  lying  at  anchor  in  an  arm  of  the 
sea  where-  the  tide  ebbs  and  flows  is  "at 
sea,"  within  the  meaning  of  that  term  as 
used  in  2  Rev.  St  p.  60,  §  22,  providing  that 
no  unwritten  will  bequeathing  personal  estate 
shall  be  valid  unless  made  by  a  mariner 
while  at  sea.  Hubbard  y.  Hubbard,  8  N.  Y. 
(4  Seld.)  196,  199. 

While  in  harbor  or  port. 

A  policy  of  marine  insurance  for  one 
year  from  a  certain  date,  providing  that  if 
the  ship  was  "at  sea"  at  the  end  of  the  year 
the  policy  should  continue  at  pro  rata  premi- 
um until  the  vessel  arrives  at  her  port  of  des- 
tination, should  be  construed  as  meaning  that 
if  the  vessel,  at  the  expiration  of  the  year, 
was  in  any  port,  or,  if  then  at  sea,  whenever 
she  should  return  into  port,  though  it  was  an 
intermediate  port  to  which  she  had  resorted 
for  the  purpose  of  the  voyage,  she  was  not 
"at  sea"  within  the  meaning  of  the  policy, 
and  the  additional  extension  of  the  time  be- 
yond one  year  ceased  to  have  any  further  ef- 
fect. The  vessel  cannot  be  considered  at  sea 
at  all  times  until  her  return  to  her  home  port 
Gookin  V.  New  England  Mut  Marine  Ins. 
Co.,  78  Mass.  (12  Gray)  501,  509,  74  Am.  Dec 
609.  , 

"It  is  sometimes  difficult  to  determhie 
when  the  mariner  is  to  be  considered  at  sea. 
For  example.  Lord  Seymour,  the  admiral  of  i 
station  at  Jamaica,  made  a  codicil  by  nonca- 
pation  while  staying  at  the  house  on  shore 
appropriated  to  the  admiral  of  the  station. 
The  codicil  was  rejected  on  the  groimd  that 
he  only  visited  the  ship  occasionally,  while 
his  family,  establishment,  and  place  of  abode 
were  on  the  land  at  the  official  residence. 
But  where  a  mariner  belonging  to  a  vessel  ly- 
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ing  in  the  harbor  of  Buenos  Ayres  met  with 
an  accident  while  on  shore  by  leave,  and 
made  a  nuncupative  will  and  died  there,  pro- 
bate was  granted  for  the  reason  that  he  was 
only  casually  absent  from  his  ship.  In  the 
Groods  of  Lay,  2  Curteis,  375.  In  the  present 
Instance  the  decedent  made  a  nuncupation 
when  the  vessel  to  which  he  was  attached 
was  lying  at  the  wharf  in  Bremen.  He  was 
at  the  time  in  actual  service  on  shipboard. 
I  think  he  was  entitled  to  the  privilege."  Ex 
parte  Thompson  (N.  X.)  4  Bradf.  Sur.  154, 158. 

A  vessel  which  was  chartered  to  one 
point,  there  to  receive  orders  which  would 
indicate  to  her  within  24  hours  whether  to 
discharge  there  or  to  go  to  another  port,  and 
to  be  kept  at  the  first  port  as  long  and  sent 
to  such  other  port  as  those  from  whom  she 
was  to  take  her  orders  might  elect,  and 
which  did  not,  within  24  hours  after  notice  of 
her  arrival  at  the  first  port,  receive  orders 
to  come  to  another  port,  had  arrived  at  her 
port  of  destination,  and  was  not  *'at  sea" 
within  the  meaning  of  her  continuation 
clause.  Wales  v.  China  Mut  Ins.  Co.,  90 
Mass.  (8  Allen)  380,  383. 

A  vessel  which,  at  the  expiration  of  the 
year  of  her  insurance  policy,  was  actually 
in  the  port  in  which  she  had  been  carried 
by  overwhelming  force,  by  proceeding  on 
her  voyage  in  the  high  seas  was  "at  sea" 
within  the  meaning  of  such  a  clause.  Wood 
V.  New  England  Marine  Ins.  Co.,  14  Mass.  31, 
35,  7  Am.  Dec.  182. 

The  words  "at  sea"  and  "on  her  voyage" 
are  synonymous.  Where  a  ship  was  insur- 
ed for  a  year,  the  risk  to  continue  if  she 
was  "at  sea"  at  the  expiration  of  the  term, 
and  she  had  been  delayed  by  adverse  weath- 
er, and  had  been  detained  in  port  to  be  re- 
paired, and  was  in  such  port  at  the  time  of 
the  termination  of  the  policy,  and  was  making 
her  arrangements  to  go  to  sea,  but  had  not 
yet  unmoored  or  begun  to  unmoor,  she  was 
not  sailing,  or  not  even  ready  to  sail,  and  she 
wa£  not  "at  sea"  within  the  meaning  of  the 
policy.  "At  sea"  was  so  used  in  opposition 
to  being  "in  port."  American  Ins.  Co.  v. 
Hutton  (N.  Y.)  24  Wend.  329,  330.  331;  Hut- 
ton  r.  American  Ins.  Co.  (N.  Y.)  7  Hill,  321, 
325.  But  it  was  also  held  that  if  the  vessel 
was  driven  by  stress  of  weather  from  her 
voyage  Into  a  port  of  necessity,  or  is  cap- 
tured and  carried  there  by  superior  force,  she 
is  still  "at  sea"  within  the  meaning  of  such  a 
policy.  Hutton  v.  American  Ins.  Co.  (N.  Y.) 
7  Hill,  321,  325. 

^VHlle  ontside  harbor  or  port. 

A  vessel  is  "at  sea,"  within  the  meaning 
of  the  United  States  acts  of  1813  and  1819, 
relating  to  the  bounty  on  all  vessels  and 
boats  employed  In  the  banlcs  and  cod  fisheries 
as  shall  be  employed  at  sea  for  a  term  of  a 
certain  duration,  when  she  is  without  the 


[  limits  of  any  port  or  harbor  on  the  seacoast 
The  Harriet  (U.  S.)  11  Fed.  Cas.  588,  592. 

While  in  river  or  canaL 

A  statute  permitting  nuncupative  wills 
by  mariners  while  "at  sea"  means  while  on 
waters  within  the  ebb  and  flow  of  the  tides. 
A  will  made  on  the  Mississippi  river  opposite 
Vicksburg  was  not  made  "at  sea."  In  re 
Gwin's  Will  (N.  Y.)  1  Tuck.  44,  45. 

"At  sea,"  as  used  in  a  marine  policy  con- 
taining a  clause  that  should  the  vessel  be  at 
sea  at  the  expiration  of  the  year  the  risk 
should  continue  until  she  arrives  at  her  port 
of  destination,  includes  a  river  or  canal  com- 
municating with  the  ocean,  and  hence,  if  the 
vessel  is  lying  in  such  a  river  or  canal  at  the 
time  of  the  expiration  of  the  policy,  she  is 
"at  sea,"  she  having  quit  her  moorings  and 
being  ready  for  the  voyage,  with  intent  to 
prosecute  it,  and  this  though  she  be  immedi- 
ately stopped  by  head  winds.  Union  Ins. 
Co.  V.  Tysen  (N.  Y.)  3  Hill,  118,  123. 

While  in  roadstead  or  strait* 

A  vessel  anchored  in  the  open  roadstead 
at  the  Chincha  Islands  for  the  purpose  of  tak- 
ing in  cargo  was  not  at  sea  within  the  mean- 
ing of  a  continuation  clause  In  her  policy. 
Cole  V.  Union  Mut.  Ins.  Co.,  78  Mass.  (12 
Gray)  501,  503,  74  Am.  Dec.  609. 

A  vessel  was  "at  sea"  which  had  left 
her  port  of  lading  fully  prepared  to  proceed 
to  her  port  of  destination  and  with  a  real  in- 
tent to  do  so  and  had  dropped  down  the 
straits  seven  or  eight  miles,  and  then  had 
been  obliged  by  head  winds  to  come  to  an- 
chor, but  without  relinquishing  the  intention 
of  proceeding  on  her  voyage  as  soon  as  the 
weather  would  permit.  Bowen  v.  Hope  Ins. 
Co.,  37  Mass.  (20  Pick.)  275,  276,  32  Am.  Dec. 
213. 

Aft  relating  to  sea  servloe. 

An  officer  of  the  navy  is  at  sea  and  enti- 
tled to  sea  pay  when  performing  services, 
under  order  of  the  navy  department,  in  a 
vessel  employed  with  authority  of  law  in  ac- 
tive service  in  bays.  Inlets,  roadsteads,  or 
other  arms  of  the  sea,  under  the  general  re- 
strictions and  requirements  incident  or  pecu- 
liar to  service  on  the  high  seas,  and  it  is  of  no 
consequence  that  the  vessel  was  not,  during 
the  period  in  question,  in  such  condition 
that  she  could  be  safely  taken  out  to  sea  be- 
yond the  mainland.  United  States  v.  Sy- 
monds,  7  Sup.  Ct.  411,  412,  120  U.  S.  46,  30 
L.  Ed.  557;  United  States  v.  Bishop,  7  Sup. 
Ct  413,  120  U.  S.  51,  30  JL.  Ed.  558;  Symonds 
V.  United  States,  22  Ct.  CI.  481;  Strong  v. 
United  States,  23  Ct.  CI.  10,  17;  Symonds  v. 
United  States,  21  Ct.  CI.  148,  152. 

"At  sea,"  within  the  meaning  of  the 
statute  entitling  officers  of  the  navy  to  addi- 
tional compensation  when  at  sea,  is  to  be  con- 
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strued  not  to  depend  on  the  location  of  the 
ship,  but  on  Its  condition  with  reference  to 
the  sea,  qualified  by  the  further  condition  of 
its  officers  being  subject  to  such  restrictions, 
regulations,  or  requirements  as  are  required 
at  sea.  Corwlne  v.  United  States,  24  Ct  01. 
104,  112. 

The  phrase  "at  sea,'*  as  used  in  Rev. 
St  §  1571,  providing  that  no  service  shall  be 
regarded  as  sea  service  except  such  as  shall 
be  performed  at  sea,  etc.,  embraces  a  vessel, 
although  she  Is  used  as  a  training  ship,  an- 
chored In  a  bay,  and  not  in  a  condition  to  be 
taken  out  to  sea  beyond  the  mainland,  or  Is 
used  as  a  receiving  ship  at  anchor  In  port  In  a 
navy  yard,  communicating  with  the  shore  by 
a  rope,  and  having  a  roof  built  over  her  deck, 
and  not  technically  in  commission  for  sea 
service.  The  claimant,  while  a  vessel  was 
not  on  a  cruise,  but  anchored  at  and  tied  to 
a  wharf  In  the  harbor  of  New  York,  who  liv- 
ed on  board  of  her,  wore  his  uniform,  and 
was  subjected  to  the  same  regulations  as 
while  she  was  upon  the  high  seas,  was  "at 
sea"  within  the  meaning  of  this  section. 
United  States  y.  Barnette,  17  S.  Ct  286,  288, 
165  U.  S.  174,  41  L.  Ed.  675. 

A  ship  afloat,  officered,  manned,  equip- 
ped, and  capable  of  proceeding  to  sea,  on 
which  seagoing  service,  discipline,  and  duty 
are  required,  though  In  a  harbor.  Is,  within 
the  Intent  of  Rev.  St  §  1571,  a  ship  "at  sea." 
Barnette  v.  United  States,  30  Ct  CI.  197,  202. 

AT  THE  WAI.I.. 

If  an  assailant  violates  the  sanctity  of 
another's  dwelling  by  following  him  thereto 
and  presses  on  him,  the  assailed,  being  in 
his  own  house,  is  regarded  as  "at  the  wall," 
and  is  justified  in  using  such  force  as  is  nec- 
essary to  repel  the  assailant  and  to  defend 
himself  and  family,  even  to  the  taking  of  life. 
Christian  v.  State  (Ala.)  11  South.  838. 

AT  WHICH  TIME. 

In  Const.  §  152,  providing  that  vacancies 
in  elective  offices  shall  be  filled  by  appoint- 
ment until  the  next  annual  election  at  which 
either  city,  town,  county,  or  state  officers  are 
to  be  elected,  and  then  filled  by  election  until 
the  remainder  of  the  term,  the  words  "at 
which"  mean  not  only  "when,"  but  "where," 
so  that  a  vacancy  in  the  office  of  circuit 
Judge  cannot  be  filled  at  an  election  at  which 
no  city,  town,  county,  or  state  officer  is  to 
be  elected  In  the  Judicial  district  in  question, 
though  a  Judge  of  the  Court  of  Appeals  Is  to 
be  elected  in  another  part  of  the  state.  Ever- 
sole  v.  Brown  (Ky.)  53  S.  W.  527. 

Where  a  contract  for  the  sale  of  real  es- 
tate provided  that  a  payment  of  a  certain 
sum  should  be  made  on  a  certain  day,  at 
which  time  the  vendor  should  execute  and 
deliver  a  deed,  the  phrase  "at  which  time" 
implied  that  the  payment  was  a  condition 


precedent    Biddle  v.  Coryell,  18  N.  J.  Law 
(3  Har.)  377,  370,  38  Am,  Dec  521. 

ATHEIST. 

An  atheist  Is  one  who  does  not  believe 
In  the  existence  of  a  Ood.  Gibson  v.  Ameri- 
can Mut  Life  Ins.  Co.,  37  N.  Y.  680,  584. 

An  atheist  is  "one  who  disbelieves  in  the 
existence  of  a  God,  who  is  the  rewarder  of 
truth  and  an  avenger  of  falsehood."  Such 
a  person  is  Incompetent  as  a  witness.  Thur- 
ston V.  Whitney,  56  Mass.  (2  Cush.)  104,  110; 
Commonwealth  y.  Hills,  64  Masa.  (10  Cush.) 
530,  532. 

Atheists  differ  from  all  other  people  in 
owning  no  religion.  Hale  v.  Everett,  63  N. 
H.  9,  154,  16  Am.  Rep.  82. 

ATLANTIC  COAST. 

A  marine  policy  on  a  vessel  to  be  em- 
ployed in  the  coasting  trade  on  the  United 
States  Atlantic  coast,  and  which  permits  the 
use  of  Gulf  ports  not  west  of  New  Orleans, 
will  be  construed  to  mean  the  coast  of  the 
Atlantic  Ocean,  and  not  the  Gulf  of  Mexico. 
New  Haven  Steam  Saw  Mill  Co.  v.  Security 
Ins.  Co.  (U.  S.)  7  Fed.  847,  849. 

ATLANTIC  OCEAN. 

"Geographically  the  Atlantic  Ocean  li 
that  branch  of  the  general  ocean  which  sepa- 
rates the  continents  of  Europe  and  Africa 
from  America;"  and,  as  used  in  a  marine  in- 
surance policy  providing  that  the  ship  should 
navigate  the  Atlantic  Ocean  between  Burope 
and  America,  Includes  the  Gulf  of  Mexico. 
The  Orient  (U.  S.)  16  Fed.  916,  919. 

A  contract  to  Insure  a  vessel  "to  navigate 
the  Atlantic  Ocean"  between  Europe  and 
America,  and  to  be  covered  in  port  and  at 
sea,  is  not  to  be  construed  as  strictly  limit- 
ing the  Insurance  to  the  Atlantic  Ocean, 
where  the  insurer  knew  the  home  port  of  the 
vessel  was  New  Orleans,  but  the  words 
would  include  the  Gulf.  Merchants*  Mat 
Ins.  Co.  V.  Allen,  7  Sup.  Ct  821,  822,  121  U. 
S.  67,  30  I/.  Ed.  85a 

ATRAVESADOS. 

"Atravesados"  Is  a  Spanish  word,  us- 
ed at  times  as  a  nautical  phrase  meaning 
"lying  to."  In  ordinary  use  the  word  would 
mean  at  right  angles  or  abeam.  The  Hugo 
(U.  S.)  57  Fed.  403,  410. 

ATTACH. 

In  actions* 

See  "Property  Attached.** 

Gen.  St  tit  1,  I  327,  authorizing  the  re- 
plevin of  goods  and  chattels   "attached  lo 
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any  buW*  Ib  to  be  construed  as  meaning 
**good8  beld  on  mesne  process  only."  How- 
ard y.  Crandall,  89  Conn.  213,  216. 

The  word  "attach,"  derived  remotely 
from  the  Latin  form  "attlngo/*  and  more  Im- 
mediately from  the  French  "attacher,"  sig- 
nifies to  take  or  touch,  and  was  adopted  as  a 
precise  expression  of  the  thing.  The  only  ob- 
ject of  attachment  Is  to  take  out  of  the  de- 
fendant's possession  and  to  transfer  Into  the 
custody  of  the  law,  acting  through  its  legal 
officers,  the  goods  attached,  that  they  may, 
if  necessary,  be  seized  In  execution,  and  be 
disposed  of  and  delivered  to  the  purchaser; 
hence  the  legal  doctrine  that,  to  constitute 
an  attachment  of  goods,  the  officers  must 
take  actual  possession  or  custody.  Buckeye 
Pipe  Line  Co.  y.  Fee,  57  N.  B.  448,  448,  62 
Ohio  St  543,  78  Am.  St  Rep.  743;  Hollister 
▼.  Goodale^  8  Conn.  332,  334,  21  Am.  Dec 
674. 

In  holding  that  a  condition  in  a  fire  pol- 
icy on  real  property,  that  It  shall  become 
void  If  the  property  be  levied  on,  attached, 
or  change  takes  place  In  title  or  possession, 
was  not  applicable  to  real  estate,  but  was 
confined  exclusiyely  to  personal  property,  the 
court  say  that  they  are  unable  to  find  any 
similar  case  containing  the  word  "attached," 
but  find  several  cases  using  the  words  "lev- 
ied on"  or  "taken  Into  possession  or  custody." 
They  held  that  these  words  were  meant  to 
have  special.  If  not  exclusive,  reference  to 
personal  property,  the  policies  containing  the 
clause  being  adapted  to  insurance  of  both 
real  and  personal  property;  that  as,  when 
personal  property  Is  levied  upon,  there  Is 
usually  an  actual  seizure  of  It  by  the  officer  in 
whose  custody  It  remains  until  the  sale,  the 
phrase  was  deslg^ned  to  guard  against  any 
supposed  increase  of  risk  resulting  from  a 
change  of  possession,  and  therefore  that  It 
has  no  application  to  a  technical  levy  of  exe- 
cution on  real  estate.  We  do  not  think  that 
the  word  "attached"  adds  anything  to  the 
meaning  of  the  phrase,  or  serves  any  purpose 
except  to  dear  up  a  doubt  which  might  pos- 
sibly arise  of  Its  application  to  the  case  of 
an  attachment  of  personal  property  on  a 
writ,  the  word  "levy"  being  more  common- 
ly used  to  designate  the  seizure  of  prop- 
erty on  execution  than  on  a  writ  of  attach- 
ment Tefft  V.  Providence  Washington  Ins. 
Co.,  32  Aa  914,  19  R.  I.  185,  61  Am.  St  Rep. 
761. 

The  word  "attached"  in  a  sheriff's  deed, 
which  recited  the  execution  levy,  and  conveys 
all  the  interest  of  the  Judgment  debtor  at  the 
time  the  premises  were  attached  as  iifore- 
said,  shall  be  construed  to  refer  to  the  execu- 
tion levy.  Frazee  v.  Nelson,  61  N.  E.  40,  41, 
179  Mass.  466,  88  Am.  St  Rep.  301. 

As  to  bull  dings. 

The  words  "additions  attached"  in  a 
fire  policy  on  furniture  contained  in  a  cer- 


tain brick  building  and  "additions  attached" 
was  construed  to  include  furniture  in  a  frame 
building  on  the  next  lot,  extending  over  and 
against  the  rear  of  the  brick  building  two 
inches,  and  used  in  connection  with  the 
brick  building.  The  court  in  so  ruling  says: 
"It  Is  a  fact  not  to  be  overlooked  that  the 
only  building  to  which  the  term  "additions 
attached'  can  relate  is  this  frame  building. 
The  language  is  therefore  surplusage,  unless 
It  embraces  that^ building,  and  we  must  give 
effect  to  every  part  of  the  policy,  if  we  can 
do  so  without  obvious  violence  to  the  in- 
tentions of  the  parties  to  it  The  structure 
Impinged  against  the  rear  of  the  brick  build- 
ing. It  extended  onto  lot  967  sufficientiy  to 
do  this;  hence  it  was  not  wholly  on  the  lot 
adjoining.  The  fact  that  it  was  upon  the  lots 
is  not  of  sufficient  moment  to  relieve  the  in- 
surer from  liability.  Nor  was  it  detached. 
It  was  connected  as  closely  to  the  brick 
building  as  the  nature  of  the  structure  would 
permit  It  is  a  familiar  rule  in  the  inter- 
pretation of  Insurance  policies  that  where 
any  uncertainty  exists  in  the  language  it  will 
be  resolved  In  favor  of  the  insured.  The  two 
buildings  were  occupied  by  plaintiff,  and  we 
are  not  required  to  distort  the  phraseology 
of  the  policy  in  reaching  the  conclusion 
that  it  covered  the  furniture  in  the  wooden 
structure."  Malsel  v.  Fire  Ass'n  of  Phila- 
delphia, 69  N.  Y.  Supp.  181,  183,  59  App.  Div. 
461. 

"The  word  'attached,*  in  a  statute  ex- 
empting from  taxation  all  houses  used  ex- 
clusively for  public  worship,  and  the  grounds 
attached  to  such  buildings,  is  used  as  an 
equivalent  of  the  word  'annexed,'  which  has 
received  legal  construction  as  meaning  physic- 
ally joined  to.  A  lot  separated  from  a  lot 
on  which  a  cathedral  stands  by  another  lot 
is  not  'attached'  thereto,  within  the  meaning 
of  the  latter  term  as  used  in  the  statute." 
Hamilton  County  Com'rs  y.  Mannlx,  9  Ohio 
Dec.  189,  191. 

As  to  erops. 

"Attached,"  as  used  In  Laws  Ex.  Sess. 
1870,  Act  No.  8,  9  2,  providing  for  the  pun- 
ishment of  any  one  who  shall  fraudulently 
sever  from  the  soil  of  another  any  produce 
or  any  fruit  from  a  crop  growing  thereon  or 
"attached  thereto,"  etc.,  means  attached  to 
the  soil  by  roots;  a  growing  or  standing 
or  ungathered  crop  of  some  kind.  If  the  crop 
be  already  severed  or  detached  from  the  'soil 
by  the  owner,  and  be  left  on  the  ground, 
and  there  be  a  taking  and  carrying  away 
of  the  same,  such  act,  though  probably  lar- 
ceny, is  not  an  offense  under  the  section  cited. 
State  V.  Green,  30  South.  898,  106  La.  440. 

As  to  districts  or  territory. 

Property  is  attached  to  an  independent 
school  district  for  school  puii)oses  where  it 
is  connected  with  it,  and  terrltoi'y  is  included 
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which  fonns  a  part  of  the  district  when  or- 
ganized, or  is  attached  thereto  afterwards. 
Alhln  V.  Directors  of  West  Branch,  58  Iowa, 
77,  80,  12  N.  W.  134. 

Const  art  5,  §  5,  declares  that  when- 
ever a  county  shall  contain  40,000  inhabit- 
ants it  sliall  constitute  a  separate  Judicial 
district  and  shall  select  one  judge;  but 
counties  containing  a  population  less  than  is 
sufficient  to  constitute  separate  districts  may 
be  attached  to  contiguous  districts.  Held, 
that  "attached"  is  employed  in  its  usual 
sense,  as  meaning  to  tie  or  fasten,  to  bind,  to 
fasten  one  thing  to  another;  and  hence  a 
county  containing  less  than  40,000  Inhabitants 
attached  to  a  contiguous  district  does  not  be- 
come a  part  thereof.  Commonwealth  y. 
Dumbauld,  97  Pa.  293,  803. 

Am  to  homestead  or  ezemptlon  riglits. 

In  act  of  Congress  granting  certain  lands 
In  aid  of  railroads,  but  excepting  those  to 
which  the  right  of  pre-emption  or  home- 
stead settlement  has  attached,  the  word 
"attached*'  did  not  mean  settlement  resi- 
dence, or  cultivation  of  the  land,  but  it  meant 
a  proceeding  in  the  proper  land  office  by 
which  the  Inchoate  right  to  the  land  was  In- 
itiated. It  meant  by  such  a  proceeding  a 
right  of  homestead  had  fastened  to  that  land 
which  could  ripen  into  a  perfect  title  by  fu- 
ture residence  and  cultivation.  Hastings  & 
D.  R.  Co.  V.  Whitney,  10  Sup.  Ct  112,  114, 
132  U.  S.  357,  33  L.  Ed.  363;  Kansas  Pac. 
R.  Co.  V.  Dunmeyer,  5  Sup.  Ct.  566,  573,  113 
U.  S.  629,  28  L.  Ed.  1122;  Sioux  City  &  I.  F. 
Town  Lot  &  Land  Co.  v.  Griffey,  143  U.  S. 
82,  12  Sup.  Ct  362,  364,  36  L.  Ed.  64;  Weeks 
V.  Bridgman,  43  N.  W.  81,  83,  41  Minn.  352; 
United  States  v.  Union  Pac.  R.  Co.  (U.  S.)  61 
Fed.  143,  145. 

"Attached,"  as  used  in  12  Stat  492, 
granting  land  to  a  railroad,  but  exempting 
lands  to  which  a  pre-emption  or  homestead 
claim  may  have  attached,  means  the  filing 
of  an  entry  in  regular  form  by  a  settler, 
and  the  company  acquires  no  right  to  the 
land,  though  such  homestead  or  pre-emption 
entry  is  afterwards  set  aside.  Mcliityre  v. 
Roeschlaud  (U.  S.)  37  Fed,  556. 

ATTACH  STJF'T. 

.  The  words,  "Mr.  Officer,  attach  suf  t," 
when  indorsed  on  a  writ  of  attachment,  are  a 
sufficient  direction  to  the  officer  to  attach 
property,  though  such  indorsement  Is  not 
signed.    Abbott  v.  Jacobs,  49  Me.  319. 

The  words,  "Mr.  Officer,  attach  suflC.," 
when  written  on  the  back  of  a  writ  of  attach- 
ment, are  sufficient  notice  to  apprise  the  of- 
ficer that  the  plaintiff  desires  an  attachment 
to  be  made,  and  hence  the  former  is  responsi- 
ble for  railing  to  attach,  Kimball  v.  Davis, 
19  Me.  (1  App.)  310. 


ATTAOHXirO  OBEDITOB. 

The  term  "attaching  creditor,**  as  used 
in  a  provision  authorizing  a  subsequent  at- 
taching creditor  to  contest  the  validity  of  the 
debt  or  claim  on  which  a  previous  attach- 
ment Is  founded,  shall  Include  creditors  claim- 
ing to  hold  by  trustee  process  personal  prop- 
erty or  funds  in  the  hands  of  any  person 
against  such  previous  attachment  V.  S. 
1894,  1399. 

ATTACHIAMENTA      DE      FLACITUS 
CROON/E. 

"Attachiamenta  de  fladtus  cfoomb" 
means  attachment  as  well  of  pleas  of  the 
crown,  and  was  used  in  Duke  of  Lancaster, 
charter  (23  Edw.  Ill),  which  among  other 
things  declared  that  tiie  Duke  of  Lancaster 
might  have  the  return  of  all  writs  of  the 
King  and  his  heirs,  and  summons  of  the 
exchequer,  and  "the  attachment  as  well  of 
pleas  of  the  crown"  as  of  other  pleas,  in 
all  lands  or  fees,  so  that  no  sheriff  or  other 
bailiff  or  minister  of  the  King,  or  his  belrs, 
might  enter  those  lands  or  fees  to  execute 
the  same  writs  and  summons,  or  to  make  at- 
tachment of  pleas  of  the  crown,  or  to  do  any 
other  office  there,  unless  In  default  of  the 
same  or  under  his  bailiff,  etc.  Held,  that  such 
words  authorized  the  Duke  of  Lancaster  to 
appoint  coroners  within  the  duchy,  which  was 
exclusive,  and  that,  notwithstanding  a  mod- 
em usage  to  the  contrary,  the  coroner  of 
the  county  had  no  authority  to  exercise  the 
office  .within  the  duchy  possessions,  concur- 
rently with  the  duchy  coroners.  Jewlson  v. 
Dyson,  9  Mees.  &  W.  640,  544. 

ATTACHMENT. 

See  "Ancillary  Attachment";  "Foreign 
Attachment";  "Warrant  of  Attach- 
ment." 

"Attachment"  Is  a  statutory  proceeding, 
and  Is  defined  as  a  provisional  remedy,  where- 
by a  debtor's  property,  real  and  personal, 
or  any  Interest  therein  capable  of  being 
taken  under  a  levy  and  execution,  is  pla- 
ced In  the  custody  of  the  law,  to  secure  the 
Interests  of  the  creditor  pending  the  determi- 
nation of  the  cause.  United  States  Cap- 
sule Co.  V.  Isaacs,  55  N.  E.  832,  833.  23  Ind. 
App.  533  (citing  Drake,  Attachm.  §  5);  Fer- 
guson V.  Glldewell,  2  S.  W.  711.  712,  48  Ark. 
195.  . 

Bouvier  defines  "attachment"  as  **taking 
Into  the  custody  of  the  law  the  person  or  prop- 
erty of  one  already  before  the  court,  or  of 
one  whom  it  is  sought  to  bring  before  it 
A  writ  Issued  at  the  Institution  or  during 
the  progress  of  an  action,  commanding  the 
sheriff  or  other  proper  officer  to  attach  the 
property,  rights,  credits,  or  effects  of  the  de- 
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fendant  to  satisfy  the  demands  of  the  plain- 
tiff. The  original  design  of  this  writ  was 
to  secure  the  appearance  of  one  who  had  dis- 
regarded the  original  summons  by  taking 
possession  of  the  property  as  a  pledge.  3  Bl. 
Comm.  280.  By  an  extension  of  this  prin- 
cipal in  the  New  England  states,  property  at- 
tached remains  In  the  custody  of  the  law  aft- 
er the  appearance  and  until  final  judgment" 
Beardsley  y.  Beecher,  47  Conn.  408,  414. 

''Our  proceedings  by  attachment  against 
absent  and  absconding  debtors  are  borrowed 
from  what  is  called  a  foreign  attachment  un- 
der the  custom  of  London."  Welsh  y.  Black- 
well,  14  N.  J.  Law  (2  J.  S.  Qreen)  844,  346. 

*The  remedy  by  attachment  is  in  deroga- 
tion of  the  common  law,  and  exists  only  by 
yirtue  of  the  statute:  and  being  summary  In 
its  efTects,  and  liable  to  be  abused  and  used 
oppressiyely,  its  application  must  be  care- 
fully guarded,  and  confined  strictly  within 
the  limits  prescribed  by  the  statute.  An  or- 
der of  attachment  is  an  execution  by  antici- 
pation. It  empowers  the  officer  to  seize  and 
hold  the  estate  of  the  alleged  debtor  for  the 
satisfaction  of  a  claim  or  demand  to  be  es- 
tablished in  the  future,  and  for  which  a 
judgment  may  neyer  be  obtained.  The  pro- 
ceeding is  to  some  extent  the  reyerse  of  the 
ordinary  course  of  judicial  proceedings.  The 
latter  subjects  the  demand  of  the  plaintiff 
to  judicial  investigation,  and  permits  the 
seizure  of  the  debtor's  property  only  after 
Judgment  obtained;  while  the  former  com- 
mences with  the  seizure  of  the  debtor's  prop- 
erty, and  afterwards  subjects  the  plaintiff's 
claim  to  such  inyestigation."  Delaplain  y. 
Armstrong,  21  W.  Va.  211,  213. 

The  purpose  and  essence  of  the  remedy  of 
attachment,  as  created  and  regulated,  by  the 
statutes,  is  to  establish  by  judgment  a  claim 
or  debt  against  the  defendant,  and  to  subject 
to  the  satisfaction  of  the  judgment  property 
or  effects  within  the  territorial  jurisdiction 
of  the  court  Process  by  attachment  was 
unknown  to  the  common-law,  and  is  wholly 
of  statutory  creation.  Exchange  Nat  Bank 
of  Spokane  y.  Clement,  19  South..  814,  815, 
S17,  109  Ala.  270. 

Attachment  is  a  factor  of  that  system 
of  law  which  charges  the  property  of  a 
debtor  with  the  payment  of  his  debts.  Its 
purpose  is  to  give  to  the  creditor  from  the 
very  commencement  of  his  suit  a  lien  on  the 
estate  of  his  debtor.  It  is  an  anterior  process, 
the  purpose  of  which  is  to  make  the  jurisdic- 
tion of  the  court  in  ulterior  proceedings  more 
effectual,  and  to  afford  the  plaintiff  security 
for  the  satisfaction  of  the  judgment  which  he 
may  obtain.  It  Is  an  effort  to  create  a  lien 
upon  the  debtor's  property.  The  attachment 
levy  from  its  date  operates  as  such  a  lien; 
that  is  to  say,  it  charges  the  property  levied 
upon  with  the  payment  of  the  judgment  to 
be  rendered  in  priority  of  any  subsequent 


incumbrances  he  may  create.    Campbell  r. 
Keys,  89  N.  W.  720,  721,  130  Mich.  127. 

"Attachment  of  property  is  a  method 
prescribed  by  statute  for  creating  a  lien  on 
the  debtor's  property  without  his  consent  to 
satisfy  any  judgment  that  may  be  obtained 
against  him."  To  constitute  a  valid  lien, 
all  the  requirements  of  the  statute  mUst  be 
strictly  followed,  and  it  is  a  general  princi- 
ple that  any  failure  to  comply  with  the  stat- 
ute is  fatal  to  any  lien  attempted  to  be  ac- 
quired thereby.  Clark  v.  Patterson,  5  Atl. 
564,  565,  68  Vt  676. 

"At  common  law  as  well  as  under  our 
statute  attachment  is  a  proceeding  to  create 
and  enforce  a  lien.  It  is  a  remedy  for  the 
collection  of  an  ordinary  debt  by  a  prelimi- 
nary levy  upon  the  property  of  a  debtor,  to 
conserve  it  for  eventual  execution  after  the 
Hen  shall  have  been  perfected  by  judgment" 
Crlsman  v.  Dorsey,  21  Pac.  020,  022,  12  Colo. 
567,  4  L.  R.  A.  064. 

An  attachment  is  an  equitable  assign- 
ment of  the  thing  attached;  a  substitution  of 
the  creditor  for  the  debtor,  and  to  the  lat- 
ter's  right  against  the  garnishee,  and  places 
a  judgment  creditor  in  the  shoes  of  his 
debtor,  with  all  his  rights  and  privileges, 
just  as  the  debtor  stood  at  the  day  of  the 
service  of  the  attachment.  Kuhn  v.  Warren 
Say.  Bank  (Pa.)  11  Ati.  440,  442. 

An  attachment  is  an  anticipated  execu-' 
tion  to  take  and  hold  property  subject  to  a 
judgment  in  an  action.  Patterson  v.  Perry 
CN.  Y.)  10  Abb.  Prac.  82,  96  (citing  Thayer 
v.  Wlllet  18  N.  Y.  Super.  Ct  [5  Bosw.]  344). 

An  attachment  is  an  extraordinary  writ; 
to  use  it  when  the  debtor  is  within  the  reach 
of  ordinary  process  is  inconsistent  with  the 
spirit  and  designs  of  this  mode  of  procedure, 
and  it  is  only  when  the  creditor  cannot  em- 
ploy the  latter  that  he  Is  permitted  to  re- 
sort to  the  former.  New  York  City  Bank 
V.  Merrit,  13  N.  J.  Law  (1  J.  S.  Green)  131, 
134. 

The  VTrit  of  attachment  is  an  exceptional 
and  extraordinary  remedy,  whereby  the  prop- 
erty of  the  defendant  is  first  seized,  and  aft- 
erwards publication  of  notice  made  that  he 
may  appear  and  plead  to  the  action.  Leon- 
ard V.  Stout,  36  N.  J.  Law  (7  Vroom)  370, 
371. 

The  writ  of  attachment  or  garnishment 
Is  in  the  nature  of  an  execution  In  advance, 
and  the  office  and  purpose  of  such  writ  is  to 
hold  and  bind  the  property  seized  until  final 
judgment  in  the  attachment  proceeding,  and, 
if  on  final  hearing  judgment  is  rendered  for 
plaintiff,  the  effect  is  to  give  the  plaintiff 
the  right  to  enforce  any  lien  he  shall  have 
acquired  by  his  attachment  or  the  garnish- 
ment against  whatever  interest  the  defend- 
ant mny  have  in  the  property  attached  or 
garnished,  subject  to  be  applied  to  the  pay- 
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ment  of  plaintiff's  claim.    Rempe  &  Son  y. 
Ravens,  67  N.  E.  282,  286,  68  Ohio  St.  113. 

The  writ  of  attachment  based  on  no 
privilege,  no  claim  of  ownership  or  posses- 
sion, no  mortgage,  no  Judgment,  Is  merely 
a  right  given  a  creditor,  under  certain  cir- 
cumstances, to  hold  his  debtor's  property 
In  statu  quo  until  his  claim  can  be  ripened 
Into  Judgment  The  Interest  of  the  attaching 
creditor  in  and  to  the  property  seized  is 
more  remote  than  Is  the  Interest  of  creditors 
whose  claims  warrant  the  seizure  of  prop- 
erty under  the  writs  of  sequestration,  seizure 
of  sale,  and  fieri  facias.  Under  the  writ  of 
attachment  the  sheriff's  possession  Imposes 
no  duty  of  administration,  and  he  is  under 
no  legal  obligation  to  cultivate  land  attached. 
American  Nat  Bank  y.  Chllds,  22  South. 
884^  385,  49  La.  Ann.  1359. 

A  writ  of  attachment  is  nothing  more 
than  a  remedy  afforded  by  law  for  the  col- 
lection of  a  debt  It  is  like  a  capias  ad  re- 
spondendum, and  a  remedy  of  that  nature 
may  be  abolished  by  the  Legislature  which 
created  ,lt  Evans-Snider-Buel  Co.  y.  Mc- 
Fadden,  105  Fed.  293,  298,  44  C.  G.  A.  494, 
68  L.  R.  A.  900. 

"A  writ  of  attachment  was  a  very  an- 
cient Judicial  process,  designed  to  coerce  an 
appearance  on  pain  of  eventual  outlawry. 
Normally  It  followed  the  summons  in  default 
of  appearance,  but  In  some  cases  might  be 
Issued  without  previous  resort  to  that  writ" 
Watson  y.  Noblett,  47  Atl.  438,  65  N.  J.  Law, 
506. 

The  process  of  attachment  Is  a  creature 
of  statute,  and  is  a  remedy  only  given  In  case 
of  Indebtedness  arising  on  contract  Gris- 
wold  y.  Sharpe,  2  Cal.  17,  24. 

The  writ  of  attachment  Issued  at  the 
beginning  of  a  suit  is  really  a  preliminary 
execution  dependent  for  its  ultimate  efficacy 
upon  the  rendering  of  the  Judgment  In  favor 
of  the  plaintiff.  It  has  all  the  characteristics 
of  an  execution  In  its  first  stage.  Herman 
Goepper  &  Co.  y.  Phcenlx  Brewing  Co.,  74 
S.  W.  726.  729,  25  Ky.  Law  Rep.  84. 

As  an  action,  oanse,  or  suit. 

See  "Cause";  "Suit" 

An  attachment  is  a  special  proceeding 
ancillary  to  the  action,  but  so  independent 
of  it  that  an  order  in  the  attachment  pro- 
ceeding may,  when  final,  be  subject  of  a 
petition  in  error  during  the  pendency  of  the 
action.  Harrison  v.  King,  9  Ohio  St  388. 
But  such  Is  not  the  rule  in  New  Mexico. 
Schofleld  V.  American  Yal.  Co.,  54  Pac.  753, 
754,  9  N.  M.  485. 

An  attachment  Is  not  an  ordinary  pro- 
ceeding In  the  action,  but  an  extraordinary 
and  collateral  proceeding,  within  the  mean- 
log  of  a  statute  requiring  notice  of  all  or- 


dinary proceedings  In  the  action.    Schundt 
V.  Cahn,  3  Alb.  Law  J.  389. 

As  action  in  ren&  or  in  personam* 

Attachment  Is  a  proceeding  In  rem  to 
enforce  a  debt  fi*om  a  nonresident,  fraudu- 
lent, or  absconding  debtot.  Myers  y.  Far- 
rell,  47  Mlsa  281.  283. 

Attachment  suits  partake  of  the  nature 
of  suits  In  rem,  and  are  distinctly  such  when 
they  proceed  without  Jurisdiction  having 
been  required  of  the  person  of  the  debtor  in 
the  attachment  suit  Blanc  v.  Tennessee 
Coal,  Iron  &  R.  Co.,  37  N.  Y.  Supp.  900,  907, 
2  App.  Dlv.  248. 

Attachment  Is  in  the  nature  of  a  pro- 
ceeding In  rem.  There  is  an  actual  seizure 
of  property  except  where  it  is  in  the  form  of 
garnishment  In  the  case  of  garnishment  it 
retains  Its  character  as  one  in  the  nature  of 
a  proceeding  In  rem,  though  there  la  no  ac- 
tual seizure  of  property  under  the  order  of 
attachment;  for  by  service  of  the  order  upon 
the  garnishee  it  arrests  the  debt  In  his  hands 
and  holds  It  through  him,  subject  to  the 
Judgment  of  the  court  The  claim  subjected 
by  garnishment  Is  the  estate  of  the  principal 
debtor  in  the  hands  of  the  garnishee,  and 
the  proceeding  is  against  it  as  a  res^  a  thing, 
and  not  against  the  garnishee  personally,  ex- 
cept to  compel  him  to  turn  it  over  to  the 
creditor  of  the  principal  defendant  in  sat- 
isfaction of  his  claim.  In  every  practical 
sense  it  amounts  to  a  seizure  of  the  thing. 
Without  such  seizure  no  "jurisdiction  over 
the  res  is  acquired,  and  no  Judgment  against 
it  can  be  rendered,  though  the  court  may 
have  Jurisdiction  of  the  parties.  Pennsyl- 
vania R.  Co.  V.  Rogers,  44  S.  B.  800,  302, 
52  W.  Va.  460,  62  L.  R.  A.  178. 

The  attachment  act  is  a  remedial  process 
allowed  to  a  creditor  against  the  property  of 
a  debtor  when  he  is  absent  from  the  state 
and  beyond  the  reach  of  the  ordinary  process 
of  law.  It  is  nevertheless  a  proceeding  hi 
personam,  and  its  object  is  to  make  the  de- 
fendant a  party  in  the  court  Robinson  v. 
Crowder,  1  Bailey,  185,  186. 

Proceedings  by  attachment  partake  or- 
dinarily of  the  nature  and  character  of  a 
proceeding  in  personam,  and  not  a  proceed- 
ing in  rem.  Exchange  Nat  Bank  y.  dement, 
19  South.  814,  815,  817,  109  Ala.  270. 

Aetnal  possession  implied. 

"Attachment"  Imports  the  taking  of 
property  into  the  custody  of  an  officer  of  the 
law  by  virtue  of  a  mandatory  precept  issued 
by  the  authority  and  In  the  name  of  the 
state.    Bryant  v.  Warren,  51  N.  H.  213,  215. 

An  attachment  Is  the  taking  or  seizing 
of  a  person  or  property  by  virtue  of  a  legal 
process.  Barr  y.  Warner,  62  Pac  899,  900, 
38  Or.  109. 
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"Attacbment  of  property^  Is  the  taking 
out  of  the  defendant's  possession  and  trans- 
ferring into  the  custody  of  the  law  the  goods 
attached.  They  may,  if  necessary,  be  seized 
In  execution,  and  be  disposed  of  and  deliy- 
&ced  to  the  purchaser.  "To  attach  is  to  take 
actual  possession  of  the  property."  To  con- 
stitute an  attachment  of  goods,  the  officer 
must  have  actual  possession  of  the  property. 
The  word  "attach"  is  derived  from  the  Latin 
"attlngo,"  and  more  directly  from  the  French 
*'attacher,"  and  signifies  to  touch.  Hence 
goods  neither  seized  nor  reduced  to  posses- 
sion by  an  officer  are  not  attached.  Penn- 
sylyania  R.  Co.  v.  Pennock,  61  Pa.  (1  P.  F. 
Smith)  244,  253. 

As  an  aaoUlAry  remedy. 

An  attachment  Is  auxiliary  to  the  action 
in  which  It  Issues.  Bowen  y.  Port  Huron 
Engine  &  Thresher  Co.,  80  N.  W.  846,  109 
Iowa,  266,  47  L.  R.  A.  131,  77  Am.  St.  Rep. 
539;  Reed  y.  Maben,  S3  N.  W.  262,  253,  21 
Neb.  696;  Bishop  y.  Smith,  72  Pac.  220,  221, 
66  Kan.  621. 

"Attachment  Is  a  proceeding  ancillary 
to  an  action  at  law,  by  which  a  party  is 
enabled  to  acquire  a  lien  for  the  security  of 
his  demand  by  a  leyy  made  before  instead 
of  after  the  entry  of  a  Judgment  This 
ancillary  proceeding  may  be  taken  at  the 
time  of  the  commencement  of  the  action  or 
at  any  time  afterwards.  Neither  the  action 
nor  the  judgment  in  any  manner  depend  upon 
the  attachment,  although  the  attachment  de- 
pends upon  the  action,  and  the  Judgment  in 
the  action  is  precisely  the  same  whether  the 
attachment  is  dissolved  or  not"  Sheppard 
y.  Yocum,  3  Pac.  824,  825,  11  Or.  234;  WIndt 
y.  Banniza,  26  Pac.  189,  190,  2  Wash.  147. 
And  such  is  its  nature.  Quebec  Bank  y.  Car- 
roll. 44  N.  W.  723,  1  S.  D.  1. 

An  attachment  is  not  an  original  pro- 
ceeding, but  is  a  mere  proceeding  in  an  ac- 
tion. Its  office  is  not  to  give  Justice,  but 
to  obtain  possession  of  and  hold  the  debtor's 
property  until  recovery  of  Judgment  Finn 
y.  Mehrbach,  65  N.  T.  Supp.  250,  256. 

An  attachment  is  an  ancillary  remedy 
provided  by  statute  by  means  of  which  a  con- 
tingent lien  is  obtained  and  impressed  upon 
property  of  the  defendant,  which  becomes 
vested  and  perfected  on  entry  of  Judgment 
and  levy  of  execution;  McFadden  v.  Block- 
er, 48  S.  W.  1043, 1049,  2  Ind.  T.  260.  58  L.  B. 
A.87& 

An  attachment  has  no  bearing  what- 
ever upon  the  merits  of  a  suit  It  is  only 
ancillary  to  secure  the  fruits  of  any  Judg- 
ment to  be  obtained.  It  brings  under  con- 
trol of  the  court  not  of  the  plaintiff,  prop- 
erty to  be  held  for  the  purpose.  The  own- 
ership is  not  changed.  The  plain  tiff  has  no 
right  to  it  in  any  case  as  property,  and  to 
remove  and  sell  it  with  or  without  the  con- 
sent of  the  siherlff  1b  a  contempt  of  court 


If  the  plaintiff  fails  in  his  action  the  de- 
fendant is  entitled  to  its  return.  Simmons 
Clothing  Co.  V.  Davis,  68  S.  W.  655,  656,  3 
Ind.  T.  379  (citing  Atkins  v.  Swope,  38  Ark. 
628). 

In  New  York  an  attachment  Is  not  an 
original  process  commencing  a  suit,  but  a 
provisional  remedy  adopted  in  a  suit  al- 
ready commenced;  while  on  the  contrary, 
in  South  Carolina,  a  writ  of  attachment  is  an 
original  process,,  and,  although  a  proceeding 
in  rem,  its  purpose  and  effect  is  to  make  the 
absent  debtor  a  party  to  the  cause  in  court 
and  through  it  to  subject  the  property  at- 
tached to  the  payment  of  the  debt  demanded. 
Clawson  v.  Sutton  Gold  Mln.  Co.,  3  S.  C. 
(3  Rich.)  419.  422. 

Afl  an  assigimeBt. 

"An  attachment  operates  as  an  Involun- 
tary assignment  in  bankruptcy  or  insolvency, 
and  places  the  whole  estate  of  a  debtor  in 
the  custody  of  the  court."  lauch  v.  De  8o- 
carras.  39  Atl.  381,  385.  66  N.  J.  Eq.  624. 

An  attachment  is  a  sequestration  of  the 
debtor's  property  to  pay  a  single  flebt.  An 
assignment  in  insolvency  is  a  sequestration 
of  all  his  property  to  pay  all  his  creditors 
pro  rata.  The  one  may  work  a  preference, 
the  other  cannot  Maltbie  v.  Hotchkiss,  38 
Conn.  80,  86,  9  Am.  Rep.  864. 

As  speeies  of  dlitresi. 

An  attachment,  as  a  part  of  the  service 
of  process  in  a  civil  suit  at  common  law, 
was  a  species  of  distress,  under  which  the 
effects  attached  were  the  ancient  vadii  or 
pledges.  Bond  v.  Ward,  7  Mass.  128,  128»  6 
Am.  Dec.  28. 

Oamtthneat  'dlstiiisuUAed. 

The  difference  between  an  attachment  of 
personal  property  and  a  garnishment  is  very 
great  In  the  former  the  property  attached 
is  actually  taken  into  the  possession  of  the 
officer  holding  the  writ,  and  is  under  his 
custody  and  control,  while  in  garnishment 
proceedings  the  property  is  left  in  the  hand 
of  the  garnishee.  Santa  F6  Pac.  R.  Co.  v. 
Bossut,  62  Pac.  977,  978,  10  N.  M.  322. 

As  inonmbranoe. 

See  "Incumbrance  (On  Title).** 

Xnjiuiotloii  distinguished. 

The  personal  Jurisdiction  exercised  by 
a.  court  of  equity,  however  it  may  affect  prop- 
erty, as  by  an  injunction  to  restrain  the  dis- 
position thereof,  is  not  an  "attachment"  of 
property,  and  does  not  constitute  a  lien  up- 
on property,  within  the  meaning  of  the  stat- 
ute authorizing,  in  certain  cases,  the  lien 
created  by  the  attachment  of  property  of 
an  insolvent  debtor  to  continue  after  his  as- 
signment for  the  benefit  of  the  assignee. 
Squire  v.  Lincoln,  137  Mass.  399,  403. 
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As  a  lien. 

See  "Lien." 

Am  prooei*. 

See  "Mesne  Process" 


••Process." 


Of  perion* 

Attachment  is  a  process  of  civil  execu- 
tion, which  is  sometimes  issued  against  a 
party  to  a  civil  action  for  disobeying  rules 
or  orders  of  court  made  in  progress  of  a 
cause  for  the  benefit  of  the  party  injured, 
and  Tvhen  so  used  the  writ  Is  a  mere  execu- 
tion in  a  civil  suit  Ex  parte  Hardy,  G8  Ala. 
303,  328. 

"An  'attachment*  may  very  well  be  de- 
fined to  be  a  process  Issued  from  a  court  of 
record  to  punish  any  person  concerned  in  or 
attendant  on  the  administration  of  justice 
for  misconduct,  malpractice,  or  neglect  of 
duty,  and  to  compel  a  performance  of  Its 
orders,  judgments,  or  decrees,  interlocutory 
or  final."  Ex  parte  Thurmond  (S.  G.)  1  Bai- 
ley, 605,  606. 

"Attaphment"  is  defined  as  a  writ  issued 
by  a  court  of  record  commanding  the  sheriff 
to  bring  before  it  a  person  who  has  been 
guilty  of  contempt  of  court,  either  in  neglect 
or  abuse  of  process,  or  of  subordinate  pow- 
ers. Burbach  v.  Milwaukee  Electric  Ry.  & 
Light  Co..  96  N.  W.  829,  831,  119  Wis.  384. 

Attachment  is  a  criminal  process  in 
form,  though  in  fact  civil.  It  issues  in  the 
name  of  the  people  against  the  supposed 
offender.  It  is  in  theory  granted  on  account 
of  some  supposed  contempt.  It  is  merely 
intended  to  bring  the  party  into  court  The 
officer  to  whom  an  attachment  is  issued  is 
bound  only  to  have  the  person  in  court  on 
the  return  day.  Morrison  v.  Lester,  15  Hun, 
538,  541. 

An  attachment  Is  a  writ  issued  by  the 
clerk  of  a  court  or  by  any  magistrate,  or 
by  tlie  foreman  of  a  grand  jury,  in  any  crim- 
inal action  or  proceeding  authorized  by  law, 
commanding  some  peace  officer  to  take  the 
body  of  a  witness  and  bring  him  before  such 
court  magistrate,  or  grand  jury  on  a  day 
namod,  or  forthwith,  to  testify  In  behalf  of 
the  state  or  of  the  defendant,  as  the  case 
may  be.    Code  Or.  Proc.  Tex.  1895,  art  523. 

ATTACHMBNT  EXECUTION. 

An  attachment  execution  is  of  a  twofold 
nature.  As  to  the  defendant  in  the  Judgment 
on  which  it  is  issued,  it  is  a  species  of  execu- 
tion process;  but  as  to  the  garnishee,  who 
becomes  a  party  defendant  therein,  it  is  an 
original  process  —  a  summons  commanding 
him  to  appear  and  show  cause,  if  any  he  has, 
why  the  judgment  in  favor  of  the  plaintiff 
should  not  be  levied  on  the  goods  and  effects 
of  defendant  in  his  hands.  Kennedy  v.  Agrl- 
cultm-al  Ins.  Co.,  30  Atl.  724,  725,  165  Pa. 
179. 


"An  attachment  in  execution  is  simply  t 
species  of  execution,  the  purpose  of  which  Is 
to  obtain  satisfaction  of  the  judgment  upon 
which  It  is  founded.  It  is  not  an  original  pro- 
ceeding instituted  to  enforce  a  real  or  suppos- 
ed or  equitable  liability  by  the  procurement 
of  a  judicial  decree  as  its  result.  In  other 
words,  it  is  not  a  remedial  process,  and  can 
scarcely  be  spoken  of  as  a  remedy  in  the 
sense  in  which  that  term  is  used  in  consider- 
ing the  subject  of  an  adequate  legal  remedy, 
which  excludes  a  bill  in  equity."  Appeal  of 
Lane,  105  Pa.  49,  61,  51  Am.  Bep.  166. 

ATTACHMENT  ON  MESNE  PBOOESS. 

An  attachment  of  property  on  mesne 
process  is  a  mode  of  obtaining  security  for 
the  satisfaction  v^f  any  judgment  which  the 
plaintiff  may  finally  recover.  Morgan  v.  New 
York  Nat  Building  &  Loan  Ass*n,  46  AU.  877. 
73  Conn.  151. 

An  attachment  by  mesne  process  is  an 
actual  seizure  of  the  goods  of  a  debtor  in  or- 
der that  they  may  be  held  to  satisfy  the  judg- 
ment which  the  plaintiff  may  recover  in  the 
future.  If  the  goods  are  so  situated  that  they 
cannot  be  actually  seized  and  taken  into  the 
possession  of  the  officer,  they  cannot  be  at- 
tached.   Dunklee  y.  Fales,  5  N.  H.  527,  528. 

ATTACHMENTS. 

"Attachments,"  as  used  in  a  contract  of 
the  agent  of  a  sewing  machine  company  to 
purchase  from  the  company  all  parts  and 
''attachments,"  means  mechanisms  belonglug 
to  the  original  machine.  Wheeler  &  W.  Mfg. 
Co.  V.  Lyon  (U.  S.)  71  Fed.  874,  378. 


ATTACK. 


See    "Collateral    Attack"; 
tack";   "Indirect  Attack.' 


••Direct  At- 


Webster  defines  an  "attack"  to  mean  to 
fall  upon  with  force,  to  assault  as  with  force 
of  arms,  and  In  common  understanding  sucb 
is  the  meaning  of  the  term.  The  word  does 
not  include  an  immediate  preparation  for  an 
attack,  and  therefore  an  instruction  in  a 
homicide  case  that  defendant  had  a  right  to 
act  in  self-defense  if  deceased  had  made  no 
attack  on  him  was  erroneous,  the  only  evi- 
dence of  an  attack  being  that  deceased  was 
preparing  to  make  an  attack.  Phlpps  v. 
State,  81  S.  W.  397,  400,  34  Tex.  Or.  R.  500. 


ATTAINDER-ATTAINT. 

See  "Bill  of  Attainder." 
Conviction  distinguished, 
— Conviction." 


••Convicted 


••Attainder"  is  described  in  Bngllsb  crim- 
inal law  to  be  that  extinction  of  dvll  rights 
and  capacities  whch  takes  place  wherever  a 
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person  who  has  committed  treason  or  fel- 
ony receives  sentence  of  death  for  his  crime. 
Green  v.  Shumway,  39  N.  Y.  418,  431;  Shep- 
herd V.  Grimmett.  31  Pac.  793,  798,  3  Idaho 
tHash.)  403.  The  person  so  sentenced  is  call- 
ed attaint  or  an  attainder,  and  is  no  longer 
of  any  credit  or  reputation,  and  cannot  be  a 
witness  in  any  court  Shepherd  v.  Grimmett, 
31  Pac.  793,  798,  3  Idaho  (Hash.)  403. 

The  word  "attainder"  is  defined  to  be  the 
corruption  of  the  blood  of  the  criminal  capi- 
tally condemned,  which  takes  place  by  the 
common  law  on  sentence  of  death.  The  par- 
ty attainted  lost  all  power  to  receive  or 
give  by  inheritance.  This  attaint  or  corrup- 
tion of  blood  continued  to  be  the  law  of  Eng- 
land at  the  time  our  Constitution  was  form- 
ed, and  may  be  the  law  on  condemnation  of 
treason  to  this  day.  The  second  section  of 
the  Ck>nstltQtion  declares  that  Congress  shall 
have  power  to  declare  the  punishment  of 
treason,  but  no  attainder  of  treason  shall 
work  corruption  of  blood  or  forfeiture,  except 
during  the  life  of  the  party  attainted.  In  re 
Garland  (N.  Y.)  32  How.  Prac.  241.  251. 

"Attainder"  is  defined  to  be  a  stain  or 
corruption  of  the  blood  of  a  criminal  capitally 
condemned.  Qreen  v.  Shumway,  89  N.  Y. 
418.  431. 

"Attainder  at  the  •:«k>mmon  law  is  the 
consequence  of  a  judgment  in  treason  or  fel- 
ony, and  that  whether  the  Judgment  be  of 
death  on  conviction  or  an  outlawry  on  a  quin- 
to  exactus  return."  Hence,  where  the  own- 
er of  an  estate  had  not  been  condemned  to 
death  on  conviction,  and  was  neither  indict- 
ed nor  tried  nor  convicted,  and  there  was  no 
Judgment  of  outlawry  on  a  quinto  exactus 
return,  but  there  had  only  been  a  forfeiture 
of  his  property  under  revolutionary  confisca- 
tion act  because  the  person  had  Joined  the 
army  of  the  King  of  Great  Britain  and  had 
otherwise  connived  against  the  form  of  his 
allegiance,  there  was  no  attainder  of  treason 
upon  an  outlawry,  and  the  forfeiture  was  not 
consequent  thereupon,  and  hence  there  was 
no  attainder  of  such  person  so  as  to  affect 
his  wife's  right  of  dower  in  his  lands.  Coz- 
ens ▼.  Long,  3  N.  J.  Law  (2  Penning.)  764, 
766. 

Attainder  Is  the  extinction  of  civil  rights 
and  capacities — a  mark  of  infamy  by  means 
of  which  the  offender  becomes  "attlnctus"  or 
blackened.  While  technical  attainder,  work- 
ing a  corruption  of  the  blood,  does  not  exist 
in  the  United  States,  yet  a  sentence  of  dis- 
qualification to  hold  or  enjoy  any  ofi^ce  of 
honor,  profit,  or  trust  which  is  provided  by 
the  Constitution  In  case  of  conviction  by  im- 
peachment, is  within  the  primary  definition 
of  the  term.  State  v.  Hastings,  55  N.  W. 
774,  781,  37  Neb.  96. 

In  the  statutory  provision  "that  he  that 
shall  be  attainted  of  waste  shall  lose  the 
thing  that  he  hath  wasted,  and   moreover 


shall  recompense  thrice  so  much  as  the  waste 
shall  be  taxed,"  the  word  "attaint"  is  used  in 
the  law  to  denote  the  conviction  of  crime, 
the  forfeiture  of  the  place  wasted,  and  the 
treble  damages  show  that  it  is  a  highly  penal 
statute.     Browne  y.  Blick,  7  N.  0.  511,  518. 

ATTEMPT. 

Any  attempt,  see  "Any.** 

To  attempt  is  to  make  an  effort  to  ef- 
fect some  object;  to  make  a  trial  or  experi- 
ment; to  endeavor;  to  use  exertion  for  some 
purpose.  Commonwealth  ▼.  McDonald,  59 
Mass.  (5  Cush.)  ^65,  367. 

An  "attempt"'  is  defined  as  follows:  To 
make  trial  or  experiment  of;  to  try;  to  en- 
deavor; an  act  tending  towards  the  accom- 
plishment of  a  purpose  which  exceeds  a  mere 
Id  tent  or  design,  but  falls  short  of  an  execu- 
tion of  it.  Atkinson  v.  State,  30  S.  W.  1064, 
1065,  34  Tex.  Cr.  R.  424;  Lovett  v.  State,  19 
Tex.  174,  177. 

An  insurance  policy  providing  that  all 
fraud  or  "attempted  fraud,"  by  false  swear- 
ing or  otherwise,  should  cause  a  forfeiture  of 
all  claim  under  the  policy,  does  not  mean 
that  a  willful  false  oath  to  a  material  fact 
would  work  a  forfeiture  of  the  claim,  but 
that  there  must  be  an  attempt  to  deceive 
the  company  to  its  injury,  as  well  as  a  false 
statement.  In  order  to  work  a  forfeiture. 
Shaw  V.  Scottish  Commercial  Ins.  Co.  (U.  8.) 
1  Fed.  761.  763. 

On  a  prosecution  for  murder,  where  the 
accused  adduced  evidence  tending  to  prove 
an  alibi,  an  instruction  that  if  the  Jury  be- 
lieved from  the  evidence  that  the  accused 
had  "attempted"  to  prove  an  alibi  the  burden 
was  on  him,  etc.,  was  not  objectionable  as 
calculating  to  impress  upon  the  Jury  that 
the  court  was  of  the  opinion  that  the  accused 
"attempted"  but  failed  to  prove  an  alibi.  Al- 
len V.  State,  68  S.  W.  28,  30,  70  Ark.  337. 

"Attempt  but  too  successful,"  as  used  in 
the  alleged  libelous  statement  of  an  attempt 
by  plaintiff  to  destroy  religious  institutions 
which  was  but  too  successful,  is  to  be  con- 
strued as  meaning  "an  act  or  design  or  en- 
deavor that  has  at  least  been  partially  ac- 
complished, and  conduct  which  merely  con- 
duces to  such  end  will  not  be  held  to  be  an  at- 
tempt"   Stow  V.  Converse,  4  Conn.  17,  37. 

"Attempted  to  prove"  means  introduced 
testimony  tending  to  prove.  Hogan  v.  Town 
of  Northfield,  56  Vt  721. 

To  suffer  an  attachment  by  a  debtor  with 
a  fraudulent  intent  to  give  a  preferment  is  an 
attempt  to  fraudulently  transfer  the  attach- 
ed property,  within  the  meaning  of  the  Code 
providing  for  a  creditors'  bill  to  reach  prop- 
erty which  has  been  attempted  to  be  fraudu- 
lently disposed  of  by  the  debtor.  Cartwrlght 
y.  Bamberger,  8  South.  264,  265,  90  Ala.  405. 


ATTEMPT  TO  COMMIT  ARSON        622        ATTEMPT  TO  COMMIT  CRIME 


ATTEBIPT  TO  COMMIT  ARSON. 

An  attempt  to  commit  arson  was  an  in- 
dictable misdemeanor  at  common  law,  and 
the  statates  of  Iowa,  declaring  tbat  if  any 
person  set  fire  to  any  building  or  any  materi- 
al, with  intent  to  cause  such  building  to  be 
burned,  he  shall  be  punished,  was  intended  to 
punish  a  like  attempt,  though  the  fire  be  put 
out  or  go  out  Itself  before  consuming  any 
part  of  the  building,  nor  can  it  make  any  dif- 
ference that  the  material  used  was  a  candle 
Instead  of  hay,  shayings,  straw,  or  anything 
else.  If  the  Intention  existed,  and  the  candle 
was  placed  and  left  lighted  in  a  position  to 
consummate  that  Intent,  the  offense  is  com- 
plete.   State  T.  Johnson,  19  Iowa,  230,  232. 

Under  3  Rev.  St  (5th  Ed.)  p.  583,  §  3  (2 
Rev.  St  698,  §  3),  on  the  trial  of  an  indict- 
ment for  an  attempt  to  commit  arson,  where 
it  appeared  that  the  prisoner,  having  prepar- 
ed camphene  and  other  combustibles,  and  pla- 
ced them  in  his  room,  solicited  another  to  use 
them  in  burning  the  bam  of  a  third  person, 
and  promised  to  give  him  a  deed  of  land  if 
he  would  do  so,  the  proof  was  sufilclent  to 
warrant  a  conviction  for  an  attempt  to  com- 
mit arson.  The  Intent  to  do  the  wrongful 
act  coupled  with  the  overt  acts  toward  its 
commission,  constitutes  the  attempt  spoken 
of  by  the  statute.  McDermott  v.  People,  0 
Parker,  Or.  R.  102,  104,  105. 

ATTEMPT  TO  OOMMIT  CRIME. 

An  act  done  with  Intent  to  commit  a 
crime,  and  tending,  but  falling,  to  effect  its 
commission,  is  an  attempt  to  commit  that 
crime.  Rev.  Codes  N.  D.  1899,  §  7693;  Pen. 
Code  N.  Y.  1903,  i  34;  Rev.  St  Utah  1898.  § 
4495;  People  v.  Spolasco,  15  N.  Y.  Cr.  R. 
184,  185,  67  N.  Y.  Supp.  1114;  People  v.  Mo- 
ran,  7  N.  Y.  Supp.  582,  584,  54  Hun,  279,  7 
N.  Y.  Cr.  R.  329;  People  v.  Moran,  123  N.  Y. 
254,  256,  257,  25  N.  E.  412,  10  L.  R.  A.  100,  20 
Am.  St  Rep.  732;  People  v.  Gardner,  25  N. 
Y.  Supp.  1072,  1078,  73  Hun,  66  (quoting 
1  Blsh.  Cr.  Law  [8th  Ed.]  §  728). 

The  word  "attempt"  may  be  defined  as 
an  intent  to  do  a  thing,  coupled  with  an  act 
which  falls  short  of  the  thing  intended.  Can- 
dy V.  State,  13  Neb.  445,  449,  14  N.  W.  143 
(citing  State  v.  Marshall,  14  Ala.  411);  Scott 
V.  People,  341  111.  195,  201,  30  N.  B.  829  (cit- 
ing 1  Bish.  Cr.  Law,  §  728). 

An  attempt  is  to  endeavor;  to  make  an 
effort  to  effect  some  object;  to  make  trial; 
to  use  exertion  for  any  purpose.  Common- 
wealth V.  Harris  (Pa.)  1  Leg.  Gaz.  R.  455,  460. 

The  word  "attempt,"  as  used  in  an  in- 
dictment for  an  "attempt"  to  assault  signi- 
fies both  the  act  and  the  Intent  with  which 
the  act  Is  done.  United  States  v.  Bamaby  (U. 
S.)  51  Fed.  20. 

An  attempt  is  an  inchoate  effort  towards 
action.    An  attempt  to  commit  a  crime  is,  in 


many  cases,  of  itself  a  misdemeanor.    WUUb 
V.  Jolliffe,  11  Rich.  Bq.  447,  489. 

The  word  "attempts  itself  implies  an  In- 
tent formed,  and  also  an  endeavor  to  commit 
the  offense.  State  v.  Evans  (Utah)  73  Pac. 
1()47,  1048. 

An  attempt  to  commit  crime  is  composed 
of  two  elements — ^Flrst  the  Intent  to  commit; 
second,  a  direct  ineffectual  attempt  towards 
ItB  commission.  Johnson  v.  State,  43  N.  W. 
425,  27  Neb.  687. 

"Attempt"  is  a  term  peculiarly  indefinite, 
and  consequently  the  facts  which  develop 
the  attempt  should  be  set  out  in  an  indict- 
ment charging  the  accused  with  an  "attempt" 
to  commit  a  crime,  so  as  to  show  that  tlie 
attempt  is  itself  criminal.  State  v.  Hefner, 
40  S.  B.  2,  3,  129  N.  C.  548. 

The  authorities  describe  an  "attempt  to 
commit  a  crime"  as  consisting  of  three  ele- 
ments, to  wit  the  intent  to  commit  the  crime, 
the  performance  of  some  act  toward  the  com- 
mission of  the  crime,  and  the  failure  to  con- 
summate its  commission.  In  Scott  v.  People, 
141  111.  195,  30  N.  E.  329,  it  was  said:  **An 
attenTpt  is  an  intent  to  do  a  particular  thing, 
with  an  act  toward  it  falling  short  of  tbe 
thing  intended.  When  we  say  that  a  man  at- 
tempted to  do  a  thing,  we  mean  that  be  in- 
tended to  do  specifi^Uy  it  and  proceeded  a 
certain  way  in  the  doing."  Graham  v.  Peo- 
ple, 55  N.  B.  179,  182,  181  111.  477,  47  L.  B. 
A.  731  (citing  Thompson  v.  People,  96  111. 
358). 

An  attempt  to  commit  larceny  is  an  act 
intending  to  effect  a  commission  of  larceny', 
and  if  the  act  merely  tends  to  show  a 
guilty  purpose,  and  does  not  tend  to  effect  the 
commission  of  the  crime,  as  where  there  Is  in 
fact  no  subject  of  larceny,  there  is  no  at- 
tempt People  V.  Moran,  7  N.  Y.  Supp.  5S2, 
585,  54  Hun,  279. 

An  attempt  is  committed  only  when 
there  is  a  specific  intent  to  do  a  particular 
criminal  thing,  which  Intent  imparts  a  spe- 
cial culpability  to  the  act  performed  towards 
the  doing.  It  cannot  be  founded  on  mere 
general  malevolence.  When  we  say  a  man 
attempted  to  do  a  thing,  we  mean  that  be 
Intended  to  do  specifically  it,  and  proceeded 
a  certain  way  in  the  doing.  The  intent  hi  the 
mind  covers  the  thing  in  full;  the  act  coven 
it  only  in  part  Brown  v.  State,  11  S.  W. 
412,  413,  27  Tex.  App.  330. 

The  word  "attempt"  Is  generally  used  in 
the  law  in  describing  the  offense  of  an  un- 
successful effort  to  commit  a  crime,  but  it 
has  no  technical  meaning  importing  suffi* 
clent  legal  certainty  as  to  the  manner,  tbe 
means  used,  and  the  intention  of  tbe  wrong- 
doer. Its  force  and  effect  in  an  Indictment 
was  dependent  upon  a  statement  of  tbe  facts 
and  circumstances  that  accompanied  and  con- 
stituted the  Illegal  effort  alleged.    In  an  at- 


ATTEMPT  TO  COMMIT  CRIMB        623        ATTEMPT  TO  COMMIT  CRIME 


tempt  to  commit  a  crime,  tbe  acts  and  words 
of  a  wrongdoer  are  essential  ingredients  to 
constitute  an  ofTense,  and  show  tbe  purpose 
be  had  in  view.  An  attempt  Imports  some- 
thing done  towards  the  accomplishment  of  a 
concealed  purpose  without  success.  An  at- 
tempt to  commit  a  crime  is  an  incomplete 
effort  made  by  some  act  Intermediate  to  a 
criminal  Intention  and  a  consummated  crime. 
United  States  t.  Ford  (U.  S.)  34  Fed.  26,  27. 

The  failure  to  consummate  the  crime  is 
as  much  an  element  of  an  attempt  to  commit 
It  as  the  intent  and  the  performance  of  an 
overt  act  towards  its  commission.  The  act 
must  fall  short  of  the  completed  crime.  Gra- 
ham T.  People,  05  N.  B.  179,  182,  181  IlL  477, 
47   L.   E.   A.  731. 

An  "attempt  to  perpetrate  a  robbery** 
means  the  wrongful  doing  of  an  act  or  acts 
towards  the  commission  of  a  robbery  for 
that  purpose,  and  with  that  intent,  but  a  fail- 
ure in  the  perpetration  thereof.  State  t. 
McGlnnis,  59  S.  W.  83,  87,  158  Mo.  105. 

A  man  may  make  an  attempt  or  an  effort 
to  steal  by  breaking  open  a  trunk,  and  be 
disappointed  in  not  finding  the  object  of  pur- 
suit and  so  not  steal  in  fact  Commonwealth 
y.  Bonner,  97  Mass.  587.  So  a  man  may 
make  an  attempt  to  pick  a  pocket  by  thrusting 
bis  hand  Into  it  and  not  succeed  because 
there  is  nothing  in  the  pocket  The  attempt 
to  steal  from  a  person  by  thrusting  the  hand 
into  the  pocket  is  complete.  State  t.  Wil- 
son, 80  Conn.  500. 

The  only  safe  rule  is  that  the  attempt 
is  complete  and  punishable  when  an  act 
is  done  with  intent  to  commit  the  crime 
which  is  adapted  to  the  perpetration  of  it, 
whether  the  purpose  falls  by  reason  of  inter- 
ruption or  for  other  extrinsic  cause,  or  be- 
cause there  was  nothing  In  the  pocket.  State 
V.  Mitchell,  71  S.  W.  175,  177.  170  Mo.  633, 
94  Am.  St  Rep.  763. 

As  assault  wltli  latent. 

As  used  in  Code,  §  3207,  declaring  that 
every  slave  or  free  negro  who  commits  or 
attempts  to  commit  a  rape  on  any  white 
female  must  on  conyiction  suffer  death,  the 
word  "attempt**  is  not  synonymous  with  "as- 
sault with  intent"  but  the  attempt  contem- 
plated may  be  committed  without  an  actual 
assault    Lewis  y.  State,  35  Ala.  380,  38a 

Deolarattons  alone  insnffloient. 

An  attempt  to  commit  a  felony  Is  a 
criminal  act  punishable  under  the  law,  but 
to  constitute  such  offense  there  must  be  some 
act  done  towards  the  accomplishment  of 
the  crime.  Mere  declarations  of  purpose  on 
the  part  of  a  person  to  kill  another,  but 
where  there  Is  no  proof  of  any  attempt  to 
carry  that  purpose  into  effect  do  not  con- 
stitute an  attempt  to  commit  a  felony.  State 
w.  Mccarty,  86  Pac  338,  340,  54  Kan.  52. 


Intent  dlstinsnislied* 

"'Attempt'  means  to  make  an  effort 
or  endeavor,  or  an  attack.  An  attempt  im- 
plies more  than  an  intention  formed.  Some 
step  towards  consummation  must  be  taken 
before  the  intention  becomes  an  attempt 
Attempt  to  strike  In  striking  distance,  or  to 
shoot  in  shooting  distance,  includes  tbe  in- 
tention, present  ability,  and  some  effort  or 
endeavor  to  carry  that  intention  Into  execu- 
tion. An  effort  to  strike  within  striking  dis- 
tance is  assault  An  attempt  to  shoot  within 
shooting  distance  Imports  that  the  assailant 
had  in  his  possession  some  description  of 
firearm,  that  he  made  an  effort  to  use  it 
and  the  person  on  whom  he  attempted  to  use 
It  was  within  the  distance  the  firearm  would 
effectively  project  or  discbarge  its  ball.  Less 
than  this  would  not  be  an  attempt  to  shoot  in 
shooting  distance."  Gray  v.  State,  63  Ala.  66, 
73. 

The  only  distinction  between  an  "Intent** 
and  an  "attempt"  to  do  a  thing  is  that  the 
former  Implies  the  purpose  only,  while  the 
latter  both  the  purpose  and  the  natural  effort 
to  carry  that  purpose  into  execution.  There- 
fore a  mere  "intent"  to  conunlt  a  particular 
offense  does  not  involve  an  "attempt**  to  do 
It  Prince  V.  State,  35  Ala.  367,  369;  Wither- 
by  V.  State,  39  Ala.  702,  703;  State  v.  Bul- 
lock, 13  Ala.  413,  416;  Atkinson  v.  State, 
30  S.  W.  1004,  1065.  34  Tex.  Cr.  It  424; 
Hart  V.  State,  38  Tex.  382,  383.  Tbe  intent 
in  the  mind  covers  the  thing  in  full,  the  act 
covers  it  only  in  part  Prince  v.  State,  35 
Ala.  367,  369.  See,  also,  HolUster  ▼.  State, 
59  N.  B.  847,  848,  156  Ind.  255. 

The  word  "attempt"  ordinarily  implies 
an  act  an  effort  but  In  Pen.  Code,  div.  15, 
i  2,  making  it  criminal  for  any  person  to 
attempt  to  commit  an  offense  prohibited  by 
law,  and  in  such  an  attempt  to  do  any  act 
toward  the  commission  of  such  offense,  it 
is  used  as  synonymous  with  "intend";  and 
thus  taking  an  impression  of  the  key  which 
unlocks  the  door  of  a  storetiouse,  for  the 
purpose  of  making  or  procuring  a  false  key 
with  the  Intent  of  entering  tbe  house  and 
stealing  therefrom.  Is  an  Intent  to  commit 
larceny  by  taking  the  impression  of  the  key, 
whether  he  intends  to  enter  and  steal,  him- 
self, or  procure  another  to  do  it  Griilln  v. 
State,  26  Ga.  493,  497;  State  v.  Hayes,  78 
Mo.  307.  317. 

Where  a  statute  makes  it  a  capital  fel- 
ony for  any  persoii  of  color  to  make  an  as- 
sault on  a  white  woman  with  an  "intentf*  to 
commit  rape,  it  is  not  sufilcient  to  allege  that 
the  defendant  feloniously  "attempted**  to 
commit  such  crime,  "attempt**  not  being  syn- 
onymous with  "intent"  "Intent**  refers  to 
an  act  denotes  a  state  of  the  mind  with 
which  the  act  is  done.  "Attempt**  is  ex- 
pressive rather  of  a  moving  towards  doing 
the  thing  than  of  the  purpose  itself.    An  "at- 
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tempt*'  Is  an  overt  act  Itself.  An  assault  is 
an  "attempt"  to  strike,  and  is  very  different 
from  a  mere  "intent"  to  strike.  State  v. 
Martin.  14  N.  G.  329,  830. 

Intent  alone  insnffloient. 

A  statate  prohibiting  any  person  from 
''attempting"  to  contract  an  incestuous  mar- 
riage contemplates  an  attempt  manifested  by 
acts  which  would  end  in  the  consummation 
of  the  particular  offense  but  for  the  inter- 
vention of  circumstances  independent  of  the 
will  of  the  party,  and  therefore  an  "intention" 
merely  on  the  part  of  the  defendant  to  com- 
mit the  offense  is  not  sufficient,  but  requires 
in  addition  a  direct  movement  toward  the 
commission  of  the  offense  after  the  prepara- 
tions therefor  are  made.  People  v.  Murray, 
14  Cai.  159. 

"A  mere  Intention  to  commit  a  specific 
crime  does  not  itself  amount  to  an  'attempt,' 
as  that  word  is  employed  in  the  criminal  law. 
There  must  be.  in  addition  to  the  remote  in- 
tention, the  mens  rea,  some  act  done  toward 
the  accomplishment  of  the  proposed  crime." 
People  V.  Stits,  IT.Pac.  693.  696,  75  Cal. 
570. 

In  an  attempt  to  commit  an  offense,  an 
intent  to  commit  it  must  be  present;  but  the 
presence  of  intent  alone  is  not  sufficient,  there 
must  be  some  concomitant  act  or  movement 
toward  the  execution  of  that  purpose.  Thus 
an  attempt  to  commit  rape  is  not  an  offense 
unless  the  Intent  to  commit  it  is  accompa^ 
nied  with  some  act  or  movement  toward  Its 
accomplishment  which  constitutes  an  assault 
Fpx  T.  ^tate.  34  Ohio  St.  377,  379. 

In  order  to  constitute  an  attempt  to 
commit  a  crime,  there  must  appear  to  have 
been  more  than  the  mere  design  or  intention 
to  commit  the  offense.  There  must  have 
been  some  Ineffectual  act  or  acts  towards  its 
accomplishment.  An  attempt  may  be  Imme- 
diate; for  instance,  an  assault  But  it  is 
very  commonly  a  remote  effort  or  Indirect 
measure  takei^  with  intent  to  effect  an  ob- 
ject People  V.  Lawton,  56  Barb.  126,  135; 
People  V.  Kane,  55  N.  E.  946,  949,  161  N.  Y. 
380. 

An  "attempt"  says  Mr.  Bishop,  In  1  Cr. 
Law  (5th  Ed.)  §  729,  "always  implies  a 
specific  intent  not  merely  a  general  mental 
culpability.  When  we  say  that  a  man  at- 
tempted to  do  a  thing,  we  mean  that  he  in- 
tended to  do  specifically  It  and  proceeded  a 
certain  way  in  the  doing.  The  intent  in  the 
mind  covers  the  thing  in  full.  The  act  cov- 
ers it  only  in  part"  An  attempt  therefore, 
embodies  both  the  intent  to  do  a  thing,  and 
a  direct  ineffectual  act  done  towards  its  exe- 
cution. Hence  the  charge  of  an  attempt  nec- 
essarily includes  and  is  equivalent  to  the 
charge  of  an  attempt  to  accomplish  what 
was  Intended.  State  v.  Daly,  70  Pac  706, 
107,  41   Or.  615. 


Intent  required* 

"When  we  say  a  man  'attempted'  to  do  a 
thing,  we  mean  that  he  intended  to  do  spe- 
cifically It  and  proceeded  a  certain  way  in 
the  doing."  Prince  v.  State,  35  Ala.  367, 
369. 

An  "attempt"  '*i8  defined  to  be  a  delib- 
erate crime,  which  is  begun,  but  through  cir- 
cumstances Independent  of  the  will  of  the 
actor,  left  unfinished.  More  strictly,  it  is 
such  an  intentional  preparatory  act  as  will 
apparently  result,  if  not  extrinslcly  hinder- 
ed. In  the  crime  which  it  was  designed  to 
effect  1  Whart  Cr.  Law,  §  173.  With 
reference  to  attempt  it  has  also  been  said 
that  If  all  which  the  accused  person  inteud- 
ed  would,  had  it  been  done,  constitute  do 
crime,  it  cannot  be  a  crime  under  the  name  . 
'attempt'  .to  do  with  the  same  purpose  a 
part  of  this  thing.  One  reason  is  that  the 
specific  intent  which  we  have  seen  is  al- 
ways necessary  in  a  criminal  intent,  is  want- 
ing. Another  reason  relates  to  the  act,  name- 
I  ly,  if  a  series  of  acts  together  will  not  con- 
I  stitute  an  offense,  one  of  the  series  alone 
I  will  not"  In  re  Schurman.  20  Pac  277,  2S2, 
I  40  Kan.  633  (quoUng  1  Bish.  Grim.  Law,  f 
747). 

"An  indictable  attempt  is  committed  only 
I  when  the  intent  is  specific,  namely,  to  do 
!  the  particular  thing  which  constitutes  the 
substantive  crime.    If,  therefore,  one  is  too 
i  drunk  to  entertain  such  specific  intent  be 
cannot  become  guilty  of  the  offense  of  at- 
tempt however  culpable,  In  a  general  way, 
he  may  be  for  his  drunkenness."    Hence,  in 
a  trial  for  conspiring  with  the  intent  and  for 
the  purpose  of  committing  murder,  It  was  er- 
ror to  charge  that  the  fact  that  accused  was 
intoxicated  must  not  be  considered  by  the 
Jury.    Booher  v.   State,  60  N.  a  156»  160^ 
156  Ind.  435,  54  L.  R.  A.  391. 

Offer  synonymona. 

Webster  defines  the  word  "offer"  as  (1) 
a  proposal,  to  be  accepted  or  rejected;  (2) 
first  advance;  (3)  the  act  of  bidding  a  price, 
or  sum  bid;  (4)  attempt;  endeavor.  "At- 
tempt" is  defined  to  make  an  effort  to  effect 
some  object;  to  make  a  trial  or  experiment; 
to  direct;  to  endeavor;  to  use  exertion  for 
any  purpose.  Accordingly  the  words  "offer^ 
and  "attempt"  are  convertible  terms.  Conse- 
quently an  indictment  for  bribery  which  al- 
leged that  the  accused  did  "offer"  to  do  a 
certain  act  was  sufficient  as  the  "offer"  to 
bribe  was  an  "attempt"  to  do  so  within  the 
meaning  of  the  statute.  Commonwealth  v. 
Harris  (Pa.)  1  Leg.  Gaz.  R.  455,  457. 

As  snffloient  oliarse  of  Intent. 

An  indictment  charging  that  a  person 
made  an  assault  upon  one,  and  by  putting 
him  in  fear  of  life  did  "attempt"  to  fraudu- 
lently take  property  from  his  person,  suffl- 
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clently  charges  the  intent  within  Pen.  Code, 
art  720,  which  defines  "robbery"  as  a  fraudu- 
lent taking  of  property  from  another's  per- 
son or  possession,  with  intent  to  appropriate 
it  by  means  of  an  assault  Atkinson  v.  State 
(Tex.)  30  S.  W.  1064,  1065. 

An  indictment  charging  that  A.»  '*with 
force  and  arms/'  etc.,  unlawfully  "did  at- 
tempt to  pick  the  pocket  of  one  B./'  etc.,  is 
too  indefinite.  The  courts  cannot  say  what 
it  is  that  the  defendant  was  charged  with  do- 
ing, and  without  knowing  this  they  cannot 
determine  whether  what  he  did  was  an  in- 
dictable offense  or  not  If  lie  committed  an 
assault  with  intent  to  coipmit  a  felony,  it 
should  have  been  so  stated.  Randolph  v. 
Commonwealth  (Pa.)  6  Serg.  &  R.  398. 

The  word  "attempt"*  is  equivalent  to  '"in- 
tent"  so  that  an  indictment  charging  an 
intent  to  commit  rape  is  sufficient  as  an  as- 
sault with  intent  to  commit  rape.  Taylor  v. 
State  (Tex.)  69  S.  W.  149. 

An  indictment  for  murder,  charging  the 
defendant  with  assaulting  the  prosecutor  with 
an  "attempt"  him,  etc.,  to  kill  and  murder, 
instead  of  charging  that  the  assault  was 
made  upon  the  prosecutor  with  "Intent"  him, 
etc.,  to  kill  and  murder,  was  insufilcient,  since 
the  word  "attempt"  is  not  synonymous  nor 
substantially  the  same  as  "intent"  State  v. 
Bdarshail,  14  Ala.  411,  415. 

In  charging  an  assault  with  intent  to 
commit  a  crime,  the  use  of  the  word  "inten- 
tion," instead  of  the  word  "intent"  is  not 
fatal,  but  it  is  otherwise  as  to  the  use  of 
"attempt"  State  v.  Hearsey,  23  South.  372, 
373.  50  La.  Ann.  373. 

Where  a  statute  makes  it  a  capital  felony 
for  any  person  of  color  to  make  an  assault 
on  a  white  woman  with  intent  to  commit 
rape,  it  is  not  sufficient  to  allege  that  the 
defendant  feloniously  "attempted"  to  commit 
tbe  crime,  since  "attempt"  is  not  synonymous 
with  "Intent"  "Intent"  referred  to  an  act,  de- 
notes a  state  of  the  mind  with  which  the  act 
\a  done.  "Attempt"  is  expressive  rather  of  a 
moving  towards  doing  a  thing,  than  of  the 
purpose  itself.  An  "attempt"  is  an  overt  act 
itself.  An  "assault"  is  an  attempt  to  strike, 
and  is  very  different  from  a  mere  "Intent"  to 
strike.     State  v.  Martin,  14  N.  0.  329,  330. 

Orcrt  Aot  required. 

An  attempt  to  commit  a  crime  Is  an  act 
done  with  intent  to  commit  that  crime,  and 
tending  to  be  fully  shown  by  its  commission. 
The  two  essential  elements  of  the  offense 
are:  (1)  The  act  must  be  such  as  would  be 
proximately  connected  with  the  completed 
crime.  (2)  There  must  be  an  apparent  pos- 
sibility to  commit  the  crime  in  the  manner 
proposed.  To  constitute  an  attempt  there 
must  be  an  act  done  in  pursuance  of  the 
attempt  and  more  or  less  directly  tending  to 
the  commission  of  the  crime;  but  mere  pre- 
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paratory  acts  for  the  commission  of  a  crime, 
and  not  proximately  leading  to  its  consumma- 
tion, do  not  constitute  an  attempt  Grovea 
T.  States,  42  S.  B.  765,  756,  116  Ga.  516, 
59  L.  B.  A. 


An  attempt  in  general,  is  an  overt  act 
done  in  pursuance  of  an  intent  to  do  a 
specific  thing,  tending  to  the  end,  but  falling 
short  of  complete  accomplishment  of  it  In 
law  the  definition  must  have  this  further  sig- 
nification: that  the  overt  act  must  be  suffi- 
ciently proximate  to  the  intended  crime  to 
form  one  of  the  natural  series  of  acts  which 
the  intent  requires  for  its  full  execution.  So 
long  as  the  acts  are  confined  to  preparation 
only,  and  can  be  abandoned  before  any  trans- 
gression of  the  law,  they  are  within  the 
sphere  of  "intent"  and  do  not  amount  to 
"attempts,"  and  hence,  where  one  went  to 
another's  place  and  watched  the  house,  and 
prepared  a  rope  to  tie  the  owner  of  the  house 
in  order  to  prevent  his  interference  while 
he  burglarized  the  house,  such  acts  do  not  go 
beyond  mere  preparation,  and  did  not  rise  to 
the  dignity  of  an  "attempt"  But  when  on 
the  appearance  of  the  owner  of  the  house 
he  changed  his  mind  and  attacked  him,  and 
then  proceeded  toward  the  house,  but  aban- 
doned his  purpose  on  l)eing  frightened  by  an 
approaching  team,  such  conduct  Justified  the 
submission  to  t|ie  jury  of  the  question  as 
to  an  attempt  at  robbery  or  burglary,  or 
both.  Commonwealth  v.  Eagan,  42  Atl.  374, 
377,  190  Pa.  10. 

"Attempt"  is  expressive  rather  of  a 
moving  towards  doing  the  thing,  than  of  the 
purpose  itself.  An  attempt  is  an  overt  act 
itself.  State  v.  Martin,  14  N.  C.  329,  330  (cit- 
ed and  approved  Lewis  v.  State,  35  Ala.  380, 


Acts  are  necessary  to  constitute  an  at- 
tempt Kelly  V.  Commonwealth  (Pa.)  1 
Grant  Cas.  484.  488. 

"Attempt  to  cause,"  mentioned  in  Comp. 
Lews,  §  7557,  providing  that  every  person 
-^ho  shall  set  fire  to  any  building  mentioned 
in  the  preceding  sections,  or  to  any  other 
material,  with  intent  to  cause  any  such  build- 
ing to  be  burned,  or  shall  by  any  other  means 
"attempt  to  cause"  any  building  to  be  burn- 
ed, shall  be  punished,  etc.,  "must  be  by  some 
act  of  the  same  general  nature  as  the  acts. 
before  mentioned;  that  is,  some  physical 
act  sufficiently  proximate  to  the  result  to 
be  caused  as  to  stand  either  as  the  first  or 
some  subsequent  step  in  the  actual  endeavor 
to  really  bring  about  or  accomplish  such  re- 
sult It  must  amount  to  something  more 
than  a  preparation  for  an  attempt  to  cause. 
The  specific  provisions  in  the  fore  part  of 
the  sections  require  a  physical  act  of  causa- 
tion very  near  to  the  effect,  and  I  can  dis- 
cover no  ground  in  this  subject  or  in  the 
arrangement  or  phraseology,  for  exempting 
the  general  clause  from  the  rule  of  law  be- 
fore stated  by  which  generals  are  subordlnat- 
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ed  by  tbe  sense  of  preceding  and  connected 
particulars."  McDade  t.  People,  29  Mich. 
50,  55. 

An  attempt  Is  an  intent  to  do  a  par- 
ticular thing  which  the  law,  either  common 
or  statutory,  has  declared  to  be  a  crime, 
coupled  with  an  act  towards  the  doing,  suffi- 
cient, both  in  magnitude  and  proximity  to 
the  fact  intended,  to  be  taken  cognizance  of 
by  the  law,  that  does  not  concern  itself  with 
things  trivial  and  small.  State  v.  Smith,  24 
S.  W,  1000.  1001.  119  Mo.  439. 

"Attempt,"  as  used  in  connection  with 
the  crime  of  perjury.  Includes  and  requires 
not  only  an  intent  to  pervert  the  course  of 
Justice,  but  also  some  act  done  which  is  In 
some  degree  adapted  to  accomplish  the  thing 
Intended,  but  a  perfect  adaptedness  in  the 
act  performed  to  accomplish  the  intent  is 
not  requisite.  State  v.  Whlttemore,  60  N. 
H.  245,  249,  9  Am.  Rep.  196. 

Preparatioii  alone  insnflicient. 

An  attempt  is  an  endeavor  to  accomplish 
a  crime,  carried  beyond  mere  preparation, 
but  falling  short  of  the  ultimate  design  or 
any  part  of  it  Franklin  v.  State,  29  S.  W. 
1088,  34  Tex.  Cr.  R.  203;  Patrick  v.  People, 
24  N.  E.  619,  620,  132  111.  529;  People  v.  Ma- 
son, 45  Pac.  182,  183,  113  Cal.  76;  United 
States  Y.  Reeves  (U.  S.)  38  Fed.  404,  408; 
State  T.  Mccarty,  36  Pac.  338»  340,  54  Kan. 
52. 

In  Reg.  T.  Gheeseman,  Leigh  &  G.  140, 
It  is  said:  '*There  is,  no  doubt,  a  difference 
between  the  preparation  incident  to  the  of- 
fense, and  the  actual  attempt.  But  if  the 
actual  transaction  has  commenced  which 
would  have  ended  in  the  crime,  if  not  inter- 
rupted, there  is  clearly  an  attempt  to  commit 
a  crime."  Thus,  where  persons  had  proceed- 
ed so  far  in  the  attempt  to  defraud  a  man 
of  his  money,  by  playing  a  confidence  game, 
that  they  would  have  secured  it  had  it  not 
been  for  the  presence  of  his  wife,  they  were 
guilty  of  an  attempt  to  commit  crime.  Peo- 
ple V.  Mason,  45  Pac.  182,  183,  113  Cal.  76. 

In  Hicks  T.  Commonwealth,  9  S.  E.  1024, 
86  Va.  223,  19  Am.  St  Rep.  891,  Lewis,  P.. 
said:  "An  'attempt'  to  commit  a  crime  is 
compounded  of  two  elements:  (1)  The  in- 
tent to  commit  it,  and  (2)  a  direct  ineffectual 
act  done  towards  its  commission.  Wharton 
defines  it,  *An  attempt  is  an  intended,  ap- 
parent, unfinished  crime.'  Therefore  the  act 
must  reach  far  enough  toward  the  accom- 
plishment of  the  desired  results  to  amount 
to  the  commencement  of  the  consummation. 
It  must  not  be  merely  preparatory.  In  other 
words,  while  it  need  not  be  the  last  proxi- 
mate act  to  the  consummation  of  the  offense 
attempted  to  be  perpetrated,  it  must  ap- 
proach sufficiently  near  to  it  to  stand  either 
as  the  first  or  some  subsequent  step  in  a  di- 
rect moTement  toward  the  commission  of  the 


offense  after  tbe  preparations  are  made."  ""So 
purchasing  liquor  in  San  Francisco  by  a  par- 
ty In  Alaska  would  not  be  an  'attempt*  to 
introduce  this  liquor  into  Alaska,  it  beinf 
merely  an  attempt  to  purchase,  an  act 
harmless  and  indifferent  in  itself,  whatever 
the  purpose  for  which  it  was  done."  State 
V.  Fraker,  49  S.  W.  1017,  1021,  148  Mo.  143 
(citing  United  States  t.  Stephens  [U.  S.]  12 
Fed.  52);  Johnson  v.  State,  43  N.  W.  425,  27 
Neb.  687. 

To  constitute  an  attempt  at  common 
law,  something  more  than  an  intention  or 
purpose  to  commit  crime  is  necessary.  Be- 
tween  preparation  for  the  attempt  and  the 
attempt  itself,  there  is  a  wide  difference. 
The  preparation  consists  in  devising  or  ar- 
ranging the  means  or  measures  neessary  for 
the  commission  of  the  offense;  the  attempt 
is  the  direct  movement  towards  tbe  commis- 
sion after  the  preparations  are  made.  Peo- 
ple T.  Youngs,  81  N.  W.  114,  115,  122  Micb. 
292,  47  L.  R.  A.  108. 

Acts  done  toward  the  accompllshmeDt 
of  the  purpose  intended  do  not  always  of 
themselves  amount  to  an  attempt,  or  to  an 
offense  of  human  laws  take  cognizance  fdr 
if  they  be  but  acts  of  preparation,  however 
elaborate,  our  municipal  law  would  not  as- 
sume to  deal  with  them.  In  considering 
whether  a  particular  act  done  amounts  to 
an  "attempt,"  in  the  criminal  sense,  the 
proximity  or  remoteness  of  the  person  or 
thing  intended  to  be  injured  is  generally  an 
important  element  People  v.  Stits,  17  Pac. 
693,  696,  75  Cal.  570. 

"Attempt"  implies  the  exercise  of  phya- 
leal  force  directed  to  some  definite  end,  tbe 
actual  entering  upon  the  execution  of  a  pur 
pose  which,  If  not  prevented  or  diverted,  will 
result  in  the  injury  indicated.  There  is  a 
marked  distinction  between  "attempr  and 
"intent"  The  former  conveys  the  idea  of 
physical  effort  to  accomplish  the  act,  the 
latter  the  state  of  mind  with  which  the  act 
is  done  or  contemplated.  Neither  mere 
words  or  threats,  nor  preparation  to  commit 
a  crime,  are  sufficient  to  constitute  an  at- 
tempt It  is  essential  that  there  shaU  be 
some  overt  act  which  will  apparently  result 
in  the  crime  unless  interrupted  by  circum- 
stances independent  of  the  doer's  will,  and 
such  is  its  meaning  in  the  rule  that  to  make 
out  the  crime  of  assault  with  intent  to  com- 
mit rape,  there  must  be,  first  an  attempt, 
and,  second,  intent  to  accomplish  sexual  in- 
tercourse, forcibly  and  against  tbe  will  of 
the  woman.  Hollister  t.  State^  50  N.  B. 
847,  948,  156  Ind.  255. 

Bolioltatioii  alone  lasiiiBelent. . 

An  "attempt"  to  commit  a  misdemeanor 
includes  something  more  than  mere  solicita- 
tion, and  requires  some  overt  act  In  a  high 
moral  sense  it  may  be  true  that  solicitation 
is  an  attempt,  but  in  the  legal  sense  it  la 
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not  until  something  has  been  done  which 
may  be  called  an  "overt  act"  that  it  can  be 
said  that  an  attempt  has  been  made  to  com- 
mit a  misdemeanor.  Smith  y.  Common- 
wealth, 54  Pa.  (4  P.  F.  Smith)  209,  212. 

Act  March  81,  1860  (Purd.  Dig.  840). 
making  it  a  felony  to  "attempt  to  administer 
poison"  to  any  one  with  intent  to  commit 
the  crime  of  murder,  means  an  attempt 
which  is  the  approximate  attempt,  or  an  at- 
tempt to  do  a  thing  which,  if  done,  would 
be  the  Immediate  cause  of  death;  and  hence, 
where  one  solicited  another  to  place  poison 
In  a  certain  spring,  and  such  person  refused 
so  to  do,  and  subsequently  during  the  con- 
versation the  accused  placed  the  package 
containing  the  poison  In  the  pocket  of  the 
one  solicited,  it  was  held  that  there  was  no 
attempt  under  the  statute.  Stabler  v.  Com- 
monwealth, 95  Pa.  818,  821,  40  Am.  Rep. 
653. 

"Attempt,"  as  used  in  Rev.  St.  1874,  p. 
393,  f  278,  providing*  that  whoever  attempts 
to  commit  any  offense  prohibited  by  law, 
and  does  any  act  towards  it,  but  fails  or  Is 
interrupted  or  prevented  in  Its  execution, 
shall  be  punished,  must  be  construed  as 
meaning  a  physical  act  as  contradistinguish- 
ed from  a  verbal  declaration;  that  is,  It 
must  be  a  step  taken  towards  the  actual 
commission  of  the  offense,  and  a  mere  effort 
by  persuasion  to  produce  the  condition  of 
mind  essential  to  the  commission  of  the 
offense  is  not  an  attempt  to  commit  it.  Cox 
V.  People^  82  UL  191,  192,  193. 

ATTXaCPT  TO  COMMIT  RAPE. 

For  a  man  to  be  guilty  of  an  attempt  to 
commit  rape,  he  must  have  Intended  to  use 
the  force  necessaiy  to  accomplish  his  pur- 
pose notwithstanding  the  woman's  resistance, 
or.  In  the  case  of  constructive  force,  to  either 
destroy  her  power  to  resist  by  the  adminis- 
tration of  liquors  or  drugs,  or  to  take  ad- 
vantage of  the  fact  that  she  was  already  in 
a  condition  in  which  either  the  mental  or 
physical  ability  to  resist  is  wanting.  In  ad- 
dition to  this,  there  must  have  been  some 
act  done  which,  in  connection  with  this  in- 
tent, constitutes  the  attempt.  State  v.  I#ung, 
28  Pac.  235,  236,  21  Nev.  209,  37  Am.  St  Rep. 
505. 

The  words  "attempt  to  commit  rape^" 
in  their  ordinary  meaning,  are  not  equivalent 
to  the  words  "assault  with  intent  to  commit 
rape^"  since  the  former  phrase  may  describe 
a  state  of  facts  which  does  not  constitute  an 
assault  with  intent  to  ravish.  If  it  were 
otherwise,  the  exact  definition  of  "assault" 
would  be  "an  attempt  to  commit  a  battery," 
and  an  indictment  charging  the  defendant 
with  an  attempt  to  ravish  would  be  good 
under  a  statute  making  an  assault  with  in- 
tent to  rape  a  crime.  Fox  t.  State,  34  Ohio 
St  377,  379. 


An  attempt  to  commit  a  rape  is  an  in- 
effectual offer,  by  force,  with  intent  to  have 
carnal  connection.  Acts  are  necessary  to 
constitute  an  attempt,  and.  If  such  acts  with 
such  Intent  are  not  proved,  there  can  be  no 
conviction.  Kelly  v.  Commonwealth  (Pa.)  1 
Grant  Cas.  484^  488L 

ATTEND. 

Authority  '^to  attend  to"  the  business  of 
the  principal  generally  does  not  authorize 
the  agent  to  sell  and  convey  real  estate, 
nor  allow  him  to  dispose  of  the  personalty 
of  his  principal,  unless  necessary  to  conduct 
the  business.  CoqulUard's  Adm'rs  t.  French, 
19  Ind.  274.  287. 

In  a  subcontract  by  which  a  contractor 
assigned  the  main  contract  with  an  agree- 
ment that  the  assignee  should  furnish  all  ma- 
terials, and  that  the  original  contractor 
should  "attend  to  and  build  the  house"  and 
receive  the  profit  on  the  contract  after  the 
bills  were  paid,  the  clause  "attend  to  and 
build"  merely  means  to  superintend  the  work. 
McPhee  v.  Young,  21  Pac.  1014,  101^  18 
Colo.  80. 

ATTEND  ANOB. 

See  "Medical  Attendance";  "Nonattend- 
ance." 

Under  a  statute  allowing  members  of  the 
Legislature  certain  compensation  for  each 
day's  "attendance,"  it  could  not  have  been 
intended  that  the  members  should  receive 
pay  for  those  days  only  on  which  they  were 
actually  engaged  in  the  business  of  legisla- 
tion. A  member  may  be  engaged  in  at- 
tendance during  the  periods  of  temporary 
cessation  of  legislative  functions  by  the  re- 
spective bodies.  It  was  never  Intended  that 
the  members  of  the  Legislature  should  not 
receive  pay  for  Sundays,  or  pending  tem- 
porary adjournments  on  holidays,  or  on  the 
occasion  of  the  death  of  a  member.  E2x 
parte  Pickett  24  Ala.  91,  95;  State  v.  Hast- 
ings, 16  Wis.  337.  339. 

In  Laws  1889,  c.  98,  §  4,  providing  that 
trustees  of  the  penitentiary  shall  be  entitled 
to  receive  a  certain  sum  for  each  day  em- 
ployed In  attendance  on  the  sessions  of  the 
board,  the  word  "attendance"  will  be  con- 
strued to  mean  the  actual  period  during 
which  the  member  is  traveling  to  and  from 
bis  place  of  residence  to  the  place  of  the 
session,  as  well  as  while  at  the  place  of  the 
session.  State  t.  Brlggs,  63  N.  W.  206,  207, 
5  N.  D.  69. 

By  pliysioiaii. 

The  mere  calling  into  a  doctor's  office 
for  some  medicine  to  relieve  a  temporary  in- 
disposition, or  the  calling  at  the  home  of 
the  insured  by  the  doctor  for  the  same  pur> 
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pose,  cannot  be  considered  an  '^attendance 
by  a  physician,"  within  the  meaning  of  the 
question  in  an  application  for  life  Insurance 
as  to  the  attendance  by  a  physician  upon  the 
applicant  Billings  y.  Metropolitan  Life  Ins. 
Co.,  41  Atl.  516,  518,  70  Vt  477. 

A  denial  by  an  applicant  for  insurance 
that  she  had  been  ''attended  by  a  physician" 
within  a  certain  period  prior  to  her  applica- 
tion meant  the  attendance  of  physicians  for 
some  sickness  or  disease  of  more  seriousness 
than  a  mere  temporary  ailment.  Brown  v. 
Metropolitan  Life  Ins.  Co.,  82  N.  W.  610,  612, 
65  Mich.  313.  8  Am.  St  Rep.  894. 

Merely  calling  a  physician  to  prescribe 
for  a  temporary  indisposition,  not  serious  in 
its  nature,  and  not  affecting  the  person's 
sound  bodily  health.  Is  not  being  "attended" 
by  a  physician,  within  the  meaning  of  such 
word  in  an  application  for  insurance,  in  re- 
sponse to  the  printed  question,  "How  long 
since  you  were  attended  by  a  physician,  or 
professionally  consulted  one?"  Plumb  ▼. 
Penn  Mut  Life  Ins.  Co.,  65  N.  W.  611,  614» 
108  Mich.  103. 

Where  the  applicant  for  an  Insurance 
policy  had  been  to  the  office  of  a  physician 
and  told  him  that  he  coughed  and  spat  blood, 
and  submitted  to  a  physical  examination, 
and  paid  for  the  services  of  the  physician, 
and  called  again  and  paid  him  a  fee,  it  shows 
that  he  was  as  really  "attended"  by  the 
physician  as  if  the  latter  had  seen  him  at 
his  home.  White  y.  Provident  Say.  Life  Ab- 
sur.  Soc,  39  N.  B.  771,  773,  163  Mass.  108,  27 
L.  R.  A.  398. 

A  policy  of  life  insurance  contained  a 
condition  requiring,  among  other  things,  that 
the  proofs  of  death  should  contain  the  name 
of  the  physician  or  physicians  in  attendance, 
and  the  place  and  date  of  burial,  and  the  affi- 
davit of  medical  attendance.  Held,  that  a 
physician  not  engaged  in  practice,  who  was 
present  as  a  friend  and  neighbor  when  the 
wounded  man  was  brought  to  his  own  house, 
and  who  at  the  request  of  another  neighbor 
examined  the  wounds  and  administered  an 
opiate,  was  not  necessarily  an  "attending 
physician"  within  the  policy,  so  that  the 
proofs  of  death  would  be  insufficient  by  rea- 
son of  their  failure  to  contain  such  physi- 
cian's affidavit  and  certificate.  Gibson  v. 
American  Mut  Life  Ins.  Co.,  87  N.  Y.  580, 
581. 

ATTEXDANOE  ON  COTTEtT. 

"Attendance  on  court"  within  the  mean- 
ing of  the  statute  prohibiting  the  arrest  of  a 
person  on  civil  process  while  in  attendance 
on  court  includes  the  time  a  defendant  from 
a  foreign  state  remains  at  the  place  where 
the  court  is  held,  although  his  case  is  pass- 
ed from  day  to  day,  without  any  new  assign- 
ment on  account  of  the  illness  of  the  other 


party.    Ellis  v.  Degarmo,  24  AtL  679,  580,  17 
R.  I.  715,  19  L.  R.  A.  560. 

A  Juror  may  be  in  attendance  on  court 
without  being  impaneled  to  try  any  cause. 
After  he  has  been  drawn  he  may  be  excused 
for  a  definite  period,  and  after  a  Jury  has 
been  impaneled  the  remaining  Jurors  may  be 
excused  until  some  future  day.  In  such  cases 
they  are  not  in  "attendance"  upon  the  court 
during  any  period  that  they  are  excused 
therefrom  with  the  opportunity  to  be  engaged 
in  ordinary  vocations.  Mason  v.  Culbert;  41 
Pac.  464,  108  Cal.  247. 

ATTEND  AKT, 

See  "Medical  Attendant";    -Stated  At- 

tendant" 
His  attendants,  see  "His.** 

"Attendant"  as  used  in  Rev.  St  c.  137, 
§  17,  declaring  that  the  officer  taking  a  depo- 
sition shall  annex  thereto  a  statement  that 
the  opposite  party  or  his  attorney  was  attend- 
ant at  the  taking  of  the  deposition,  or  that 
a  certain  notice  was  served  on  him  on  a 
day  named,  means  something  more  than  a 
mere  personal  presence,  and  signifies  that 
the  party  was  present  and  participated  in  the 
examination  of  witnesses.  Miller  t.  Mc- 
Donald, 13  Wis.  673,  676. 

ATTENTION. 

"Attention"  signifies  the  act  or  state  of 
attending  or  heeding.  A  letter  by  a  whole- 
sale dealer,  in  response  to  an  order  of  goods 
by  a  retailer,  stating  that  the  former  would 
give  the  order  prompt  attention,  is  not  suffi- 
cient to  constitute  an  acceptance,  but  was  no 
more  than  a  courteous  promise  to  give  it  con- 
sideration. Manier  ▼.  Appling,  20  South.  978, 
980,  112  Ala.  663. 

ATTEST-ATTESTATION. 

Webster  defines  the  word  "attest"  as  fol- 
lows: **To  bear  witness  to;  to  certify;  to 
affirm  to  be  true  or  genuine;  •  •  •  ap- 
propriately used  for  the  affirmation  of  per- 
sons in  their  official  capacity  to  test  the  truth 
of  a  writing;  to  attest  the  copy  of  a  record." 
McGuire  v.  Church,  49  Conn.  248,  249. 

Attestation  is  the  act  of  witnessing  the 
actual  execution  of  the  papers,  and  subscrib- 
ing one's  name  as  a  witness  to  that  fact 
White  T.  Magarahan,  13  S.  B.  509,  510,  87  Ga. 
217. 

"Attestation**  means  that  the  subscribing 
witness  saw  the  writing  executed  or  heard  It 
acknowledged,  and,  at  the  request  of  the  par- 
ty, thereupon  signed  his  name  as  witness. 
Luper  V.  Werts,  23  Pac.  850,  855,  19  Or.  122. 

The  word  "attested"  as  used  in  an  indict- 
ment charging  the  violation  of  a  statute  pro- 
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lin)itlng  the  officers  and  directors  of  a  nation- 
al banking  association  from  making  any  false 
entry  in  any  book,  by  charging  that  such  en- 
tries were  attested,  does  not  necessarily  in- 
tend that,  in  any  legal  sense,  they  made  the 
reports  or  any  entries  In  them.  United  States 
▼.  Potter  (U.  S.)  56  Fed.  83,  94. 

A  note  bearing  an  indorsement  acknowl- 
edging it  to  be  due,  signed  by  the  promisor, 
and  attested  by  a  witness,  is  not  an  attested 
promissory  note,  within  the  meaning  of  Rev. 
St  c.  120,  §S  4,  7,  extending  the  limitation  of 
actions  upon  such  notes  to  20  years.  Gray  r, 
Bowden,  40  Mass.  (23  Pick.)  282,  283. 

As  avthentloatioii  by  offlo«r, 

•*The  word  'attested,'  when  used  with 
reference  to  Judicial  writings  or  copies  there- 
of, as  copies  of  records  or  Judicial  process, 
seems  to  have  a  legal  meaning  which  is  an 
authentication  by  the  clerk  of  the  court  so  as 
to  make  them  receivable  in  evidence."  Thus, 
as  used  in  Rev.  St  1874,  §§  52,  58,  authoris- 
ing the  taking  of  the  interest  of  the  stock- 
bolder  in  any  corporation  by  execution,  but 
providing  that  if  the  property  has  not  been 
attached  in  such  suit  the  officer  shall  leave 
an  attested  copy  of  the  execution  with  the 
<:lerk,  etc.,  means  ''authenticated."  Qoss  ft 
Phillips  Mfg.  Co.  V.  People,  4  111.  App.  (4 
Bradw.)  510,  515. 

Gen.  St  c.  117,  §  10^  requiring  an  attested 
copy  of  the  reasons  of  an  appeal  to  be  filed 
on  the  adverse  party,  requires  it  to  be  at- 
tested by  the  register,  who  is  the  legal  custo- 
dian of  the  original  paper,  and  whose  official 
attestation  is  of  itself  a  sufficient  verification 
of  the  copy,  and  therefore  the  service  of  a 
copy  attested  by  the  attorney  of  the  appellant 
^d  not  constitute  a  compliance  with  the  stat- 
ute.   Wait  V.  Demeritt  119  Mass.  158. 

As  certify  or  verify. 

The  expression  "attested  account*'  as 
tised  in  Acts  1830,  p.  412,  §  2,  providing  that 
the  owner  of  the  building  shall  furnish  a 
copy  of  the  attested  account  delivered  to  him 
to  his  contractor,  and  that  if  there  shall  be 
any  disagreement  between  such  contractor 
and  his  creditor,  they  may,  by  amicable  ad- 
justment or  by  arbitration,  ascertain  the 
true  sum,  includes  an  account  made  out 
against  the  contractor,  and  verified  by  the 
claimant's  oath  that  the  balance  of  such  ac- 
count is  Justly  due  him  from  such  contractor 
for  labor  done,  and  does  not  require  the 
claimant  to  produce  legal  evidence  of  the  cor- 
rectness and  Justice  of  his  claim  in  the  first 
Instance.  Donaldson  v.  Wood  (N.  Y.)  22 
Wend.  895,  400. 

The  word  "attest"  as  used  in  Rev.  St 
U.  S.  8  5211,  requiring  reports  of  national 
bank  directors  to  be  attested  by  the  signa- 
tures of  at  least  three  directors,  and  attested 
"by  ^he  oath  of  the  president  or  cashier,  means 


something  more  than  to  witness  the  execu- 
tion of  the  report  by  the  president  of  the 
cashier.  It  means  to  certify  its  correctness. 
Gerner  v.  Mosher,  78  N.  W.  384.  388,  58  Neb. 
135,  46  L.  R.  A.  244. 

Copy  included. 

The  word  "attest"  is  defined  as  "to  cer- 
tify to  the  verity  of  a  copy  of  a  public  docu- 
ment" and  the  word  "attestation,"  there- 
fore, as  used  in  Code  Civ.  Proc.  S  1906,  pro- 
viding that  the  Judicial  record  of  a  foreign 
country  may  be  proved  by  the  attestation  of 
the  clerk,  with  the  seal  of  the  court,  etc., 
authorizes  a  copy  of  such  record  to  be  so 
proven,  for,  while  the  word  "copy"  is  not  ex- 
pressly used,  it  is  included  in  the  word  "at- 
testation." Wickersham  v.  Johnston,  38  Pac. 
89,  90,  104  Cal.  407,  43  Am.  St  Rep.  118. 

Prasenee  required* 

Code  1876,  §  2707,  providing  that  the 
property  of  a  wife  may  be  sold  by  the  bus- 
band  and  wife,  and  conveyed  by  them  Joint- 
ly by  instrument  of  writing  attested  by  two 
witnesses,  means  that  such  witnesses  shall 
sign  the  conveyance  as  witnesses  to  the  sig- 
natures of  the  husband  and  wife,  grantors, 
but  the  word  "attested"  does  not  require  that 
the  witnesses  should  sign  their  names  to 
the  conveyance  in  the  presence  of  each  other; 
it  being  sufilcient  that  they  attest,  by  signing 
their  names  to  the  document,  that  the  hus- 
band and  wife  duly  signed  the  paper  for  the 
purpose  of  executing  it  Logwood  v.  Hus- 
sey.  60  Ala.  417,  424. 

"Attest"  as  used  with  regard  to  deeds, 
implies  that  a  witness  shall  be  present  to  tes- 
tify that  the  person  who  is  to  execute  the 
deed  has  done  the  act  required.  Freshfield 
V.  Reed,  9  Mees.  &  W.  404,  405. 

"The  word  'attestation'  implies  the  pres- 
ence of  some  person  who  stands  by,  but  is 
not  a  party  to  the  transaction"  (Seal  v.  Cla- 
ridge,  7  Q.  B.  Div.  516);  and  a  statute  re- 
quiring a  mortgage  of  personal  property  to 
be  signed  by  the  mortgagor  in  the  presence 
of  two  persons,  who  must  sign  the  same  aft 
witness  thereto,  implies  a  common  attesta- 
tion of  it,  so  that  the  mortgagee  is  disquali- 
fied from  being  one  of  the  two  witnesses. 
Donovan  v.  St  Anthony  &  D.  Elevator  Co., 
80  N.  W.  772,  774,  8  N.  D.  585,  46  L.  R.  A. 
721,  73  Am.  St  Rep.  779. 

Knowledge  of  nature  of  instrnment. 

The  term  "attested,"  in  Gen.  St  p.  369,  i 
2,  requiring  a  will  to  be  in  writing,  subscrib- 
ed by  the  testator,  and  attested  by  three  wit- 
nesses in  his  presence  and  the  presence  of 
each  other,  does  not  import  that  the  attesting 
witness  must  know  that  the  instrument  is  a 
will,  but  the  object  of  the  attestation  is  that 
the  witness  may  be  able  to  testify  that  the 
testator  put  his  name  upon  the  identical  Qiece 
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of  paper  upon  which  the  witness  put  his  own. 
Appeal  of  Canada,  47  Conn.  450,  460. 

Under  a  statnte  providing  that  the  will 
mnst  be  attested  by  three  or  more  credible 
witnesses  In  the  presence  of  the  testator  and 
each  other,  It  Is  not  necessary  that  the  wit- 
nesses know  at  the  time  they  sign  that  the 
Instrument  Is  a  will;  the  word  "attest"  not 
including  such  knowledge  In  its  meaning. 
In  re  Claflln's  WIU,  62  Aa  1053,  1066,  75 
Vt  19. 

Bignatiire. 

A  proper  attestation  may  be  made  by  the 
mere  signature  of  a  witness.  It  is  sufficient 
that  the  signature  appears  to  be  made  for  the 
purpose  of  attesting  the  execution  of  the  con- 
veyance. Arrlngton  v.  Arrington,  26  South. 
152,  154,  122  Ala.  510  (citing  Jones  v.  Hagler, 
05  Ala.  529.  10  South.  345). 

The  word  "attest,"  as  used  In  the  statute 
requiring  that  wills  shall  be  attested  and 
subscribed  In  the  testator's  presence,  does 
not  require  the  attesting  witness  to  sign  his 
own  name  or  touch  the  pen  while  another 
signs,  but  the  will  Is  attested,  within  the 
meaning  of  the  statute,  if  the  witness  is  pres- 
ent and  has  another  sign  at  his  request 
Lord  ▼.  Lord,  58  N.  H.  7,  9,  42  Am.  Rep.  565. 

Where  the  law  required  an  attestation, 
by  the  officer  serving  an  original  writ  of  for- 
eign attachment,  on  the  copy  thereof,  there 
was  no  attestation  on  the  copy  when  the  sig- 
nature of  the  officer  was  not  attached  to  the 
document  by  himself,  but  by  the  clerk.  Mc- 
Guire  V.  Church,  49  Conn.  248,  249. 

Subsorlbe  dlstliisiilflhedi 

There  Is  a  very  marked  distinction  be- 
tween attesting  and  subscribing  a  will.  At- 
testing Is  the  act  of  the  senses.  Subscribing 
is  the  act  of  the  hand.  The  one  Is  mental, 
the  other  mechanical;  and  to  attest  a  will  is 
to  know  that  it  is  published  as  such,  and  to 
certify  the  facts  required  to  constitute  an 
actual  and  legal  publication,  but  to  subscribe 
a  paper  published  as  a  will  Is  only  to  write 
on  the  same  paper  the  names  of  the  wit- 
nesses for  the  sole  purpose  of  Identlflcatlon. 
There  may  be  a  perfect  attestation  in  fact 
without  subscription,  and  there  may  be  a  sub- 
scription In  fact  without  attestation.  Tobin 
V.  Haack,  81  N.  W.  758,  761,  79  Minn.  101; 
Swift  V.  Wiley,  40  Ky.  (1  B.  Mon.)  114,  115; 
In  re  Downie's  Will,  42  Wis.  66,  76.  Never- 
theless Rev.  St  111.  a  148,  §  2,  providing  that 
a  will  shall  be  attested  in  the  presence  of  the 
testator  by  two  or  more  credible  witnesses, 
requires  the  subscription  of  the  names  of  the 
witnesses  to  the  attestation  clause,  as  a  dec- 
laration that  the  signature  was  made  or  ae> 
knowledged  In  their  presence.  Sloan  v.  Sloan 
(111.)  56  N.  E.  952,  953,  184  111.  579  (citing  Dru- 
ry  V.  Connell,  177  111.  43,  62  N.  B.  368;  Gib- 
son V.  Nelson,  181  IlL  122,  54  N.  B.  901,  72 
im.  St  Rep.  254). 


AXTESTHrO  WITNESS. 

^'Attesting  witness,"  as  used  in  Gen.  8t 
e.  125,  f  4,  providing  that  a  promissory  note, 
In  order  to  be  taken  out  of  the  general  stat- 
ute of  limitations,  must  be  signed  In  the  pres- 
ence of  an  attesting  witness,  must  be  one 
who  at  the  time  of  the  attestation  would  be 
competent  to  testify  in  court  to  the  matter 
which  he  attested,  and  not  one  who  might 
be  or  might  not  be  competent  to  testify  on  a 
trial  at  some  future  time.  Jenkins  v.  Dawes, 
115  Mass.  599.  601. 

The  Century  Dictionary  defines  an  'At- 
testing witness"  to  be  a  person  who  signs 
his  name  to  an  Instrument  to  prove  It,  and 
for  the  purpose  of  identifying  the  maker  or 
makers.  The  Standard  Dictionary  defines 
"attestation"  to  be  the  subscription  by  a  pe^ 
son  of  his  name  to  a  written  instroment  to 
signify  that  the  same  was  executed  In  his 
presence,  or  that  It  Is  correct  Since  it  is 
well  settled  in  this  state  that  It  is  not  neces- 
sary to  the  validity  of  a  will  that  the  wit- 
nesses, at  the  time  that  they  attest  it, 
shall  know  the  nature  of  the  Instnunent 
they  are  attesting  (Allen  v.  Griffin,  69  WIsl 
529,  35  N.  W.  21),  it  is  not  clear  what,  if 
anything,  attestation  is  Intended  to  add  to 
the  mere  fact  of  subscription.  Howerer 
that  may  be,  It  is  settled  that  an  instroment 
in  writing,  signed  by  the  testator,  and  sub- 
scribed in  his  presence  and  at  his  request 
which  may  be  implied  from  circumstances, 
by  two  competent  witnesses,  Is  prima  fade, 
and  so  far  as  formality  of  execution  goes,  t 
valid  will.  Skinner  v.  American  Bible  Soc 
65  N.  W.  1037,  1039,  92  Wis.  209. 

ATTITUDE. 

In  an  Instruction  that  the  question  be- 
fore the  Jury  was  whether  or  not  the  defend- 
ants were,  at  the  bringing  of  a  suit  to  quiet 
title  to  certain  land,  in  an  attitude  of  cUhn- 
Ing  an  adverse  Interest  In  the  real  estate,  tbe 
word  "attitude"  means  the  complex  mental 
state  or  condition  which  an  adverse  daim 
Is  in  or  to  tbe  land  of  another,  considered 
apart  from  the  evidence  by  which  its  exist- 
ence is  usually  manifested  to  others.  In  this 
sense  a  claim  differs  from  any  and  all  as- 
sertions of  it,  and  these  last  are  but  evidence 
of  its  existence.  Miles  v.  Strong,  86  AtL 
55,  59,  68  Conn.  273. 


AHORNEY. 

See  "Certain  Attorney^;  Trivate  Attor 
ney." 

"Attorney,"  in  English  law,  signifies,  In 
its  widest  sense,  any  substitute  or  agent 
appointed  to  act  in  the  turn,  stead,  or  place 
of  another.  In  re  Rlcker,  29  AtL  559,  565, 
66  N.  H.  207,  24  L.  R.  A.  740. 
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An  attorney  !s  one  put  in  place  of  anoth- 
er. The  expression  "agents"  or  "attorneys" 
is  not  necessarily  equivalent  to  attorneys  in 
fact  The  verb  "attorn,**  among  other  mean- 
ings, signifies  to  transfer  or  to  turn  over  to 
another.  Bichelberger  v.  Sifford,  27  Md.  320, 
329. 

The  United  States  pension  law  relating  to 
the  compensation  of  an  "attorney,  agent,  or 
other  person"  procuring  a  pension,  cannot 
be  construed  to  include  a  guardian  who 
procures  a  pension  for  his  ward.  Southwick 
V.  Evans,  21  Atl.  104.  17  R.  L  19& 

The  provision  of  Oomp.  St  p.  274,  f  10, 
that  no  "agent  or  attorney"  shall  write  or 
draw  up  the  deposition  of  any  witness,  in- 
cludes an  agent  or  attorney  employed  to  at- 
tend to  the  taking  of  the  deposition,  although 
not  otherwise  employed  in  the  case,  but  does 
not  extend  to  one  employed  to  assist  the 
magistrate  in  drawing  up  the  deposition,  who 
has  no  other  agency  in  the  matter,  although 
be  is  paid  by  the  party.  Moulton  v.  Hall,  27 
Vt  233. 

"Attorney,"  as  used  In  the  act  of  1839 
prescribing  the  salary  of  attorneys  of  the 
State  Bank  and  its  branches,  applies  to  the 
regular  attorney  who  is  elected  by  the  di- 
rectors as  an  ofQcer  in  the  respective  banks, 
and  does  not  restrain  the  directors  from  em- 
ploying such  other  professional  assistants 
as  the  interests  of  the  bank  may  require. 
Bank  of  State  ▼.  Martin,  4  Ala.  615,  621. 

"Attorney,"  as  used  in  the  statute  create 
ing  assistant  Justice  courts,  and  authorising 
the  appearance  of  a  party  in  person  or  by  his 
attorney,  is  to  be  construed  in  its  enlarged 
sense,  as  including  any  person  to  whom  a 
party  chooses  to  delegate  bis  appearance, 
and  is  not  limited  to  licensed  attorneys  at 
law.  Hughes  v.  Mulvey,  8  N.  Y.  Super.  Ct 
(1  Sandf .)  92,  95. 

As  attomey  at  law. 

"Attorney,'*  when  used  in  connection 
with  proceedings  of  courts,  and  the  authority 
to  conduct  business  in  them,  as  well  as  when 
employed  in  a  general  sense  with  reference 
to  transactions  of  business  usually  and  al- 
most necessarily  confided  to  members  of  the 
legal  profession,  has  a  fixed  and  universal 
signification,  on  which  a  technical  and  popu- 
lar sense  unite,  and  is  generally  understood  as 
having  reference  to  a  class  of  persons  who 
are  by  license  constituted  ofilcers'of  courts 
of  Justice,  and  who  are  empowered  to  appear 
and  prosecute  and  defend,  and  on  whom 
peculiar  duties,  responsibilities,  and  liabilities 
are  devolved  by  law  in  consequence.  People 
V.  May,  3  Mich.  698,  605. 

"The  word  'attorney,*  when  used  in  con- 
nection with  the  proceedings  of  courts  and 
the  authority  to  conduct  the  business  of  men, 
as  well  as  when  employed  in  a  general  sense 


with  reference  to  the  transaction  of  business 
usually  and  almost  necessarily  confided  to 
members  of  the  legal  profession,  has  a  fixed 
and  universal  signification,  in  which  the  tech- 
nical and  popular  senses  unite.  The  Legis- 
lature and  the  Judge,  the  lawyer  and  the  lay- 
man, understand  it  alike,  as  having  reference 
to  a  dass  of  persons  who  are  by  license  con- 
stituted officers  of  courts  of  Justice,  and  who 
are  empowered  to  appear  and  prosecute  and 
defend,  and  upon  whom  peculiar  duties  and 
responsibilities  and  liabilities  are  devolved 
by  law  in  consequence."  People  v.  May,  3 
Mich.  598,  605. 

"Attorney,"  as  used  in  a  guaranty  of  a 
Judgment,  authorizing  any  attorney  to  enter 
Judgment  against  the  guarantor,  is  to  be 
construed  as  meaning  an  attorney  at  law. 
Cooper  V.  Shaver,  101  Pa.  547,  549. 

"Attorney,"  as  used  in  Act  May  25.  1887, 
requiring  the  declaration  or  statement  of  a 
claim  to  be  filed  by  the  plaintiff  or  his  at- 
torney, means  an  attorney  at  law,  and  not  an 
attorney  in  fact  Kelly  v.  Herb,  23  AtL  889, 
147  Pa.  563. 

"Attorney,"  as  used  in  St  1841,  p.  125, 
providing  that,  when  an  execution  defendant 
is  in  chstody,  it  shall  be  lawful  for  the  exe- 
cution plaintiffs,  or  their  agent  or  attorney, 
to  direct  the  defendant  to  be  discharged, 
means  attorneys  at  law,  and  refers  to  and 
was  intended  to  embrace  the  plaintiflTs*  at- 
torney in  the  action  at  law.  Neflf  v.  Powell 
(Ind.)  6  Blackf.  420,  421. 

"Attorney,"  as  used  in  Code  Prac.  art 
177,  authorizing  an  attorney  to  accept  and 
acknowledge  service  of  process,  means  an 
attorney  at  law,  and  not  an  attorney  in  fact 
Ingram  v.  Richardson,  2  La.  Ann.  839,  840.* 

"Attorney,"  as  used  in  the  act  of  1828 
amending  the  Code  Of  Practice,  and  declaring 
that  in  all  cases  where  Judgments  are  de- 
murrable, the  plaintiff,  his  agent  or  attorney, 
shall  make  an  affidavit,  means  an  attorney 
at  law;  the  term  "attorney"  being  distin 
guished  from  "agent"  by  the  disjunctive  con 
Junction.    Dwlght  v.  Weir,  6  La.  Ann.  706. 

The  Code  of  Practice,  providing  that, 
when  an  oath  is  required  of  a  party,  it 
may  be  made  by  his  agent  or  attorney,  means 
an  attorney  at  law,  and  not  necessarily  an 
attorney  in  fact  as  the  word  "attorney," 
when  not  coupled  with  any  qualifying  ex- 
pressions, is  ordinarily  understood  to  mean 
attorney  at  law,  and  has  not  infrequently 
been  used  in  that  sense  in  legislative  enact- 
ment Webster  says  that  the  word  for- 
merly signified  any  person  who  did  business 
for  another,  but  that  its  sense  is  cbiefiy  or 
wholly  restricted  to  persons  who  act  as 
substitutes  for  the  persons  concerned  in 
prosecuting  and  defending  actions  before 
courts  of  Justice,  etc  Clark  t.  Morse^  16 
La.  575,  576. 
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Am  attorney  of  record* 

•'Attorney,"  as  used  in  Rev.  St  1879,  § 
3506,  providing  that,  if  neither  the  adverse 
party  nor  his  attorney  reside  in  this  state, 
a  notice  may  be  posted  in  the  office  of  the 
clerk  of  the  court  where  the  suit  is  pending, 
means  an  attorney  of  record.  Wilson  v.  St 
Louis  &  S.  F.  Ry.  Co.,  18  S.  W.  286.  292,  108 
Mo.  588,  82  Am.  St  Rep.  624. 

"Attorney,"  as  used  In  Code  Civ.  Proc.  i 
940,  providing  that  a  notice  of  appeal  shall 
be  served  on  the  adverse  party  or  his  attor- 
ney, means  attorney  of  record.  Whittle  v. 
Renner,  55  Cal.  395. 

ATTORNinr  AD  HOC. 

The  words  "attorney  ad  hoc,"  "curator 
ad  hoc,"  and  "advocate,"  when  used  with 
respect  to  an  absent  defendant  indicate 
the  person  named  and  appointed  by  the  court 
to  defend  him  in  the  suit  in  which  the  ap- 
pointment is  made.  Bienvenu  v.  Factors'  & 
Traders'  Ins.  Co.,  38  La.  Ann.  209,  212. 

ATTOR17ET  AT  ULW. 

See  "District  Attorney";  "Practicing  At- 
torney";  "Prosecuting  Attorney." 

An  attorney  at  law  is  one  who  is  put  In 
the  place,  stead,  or  turn  of  another,  to  man- 
age his  matters  of  law.  8  Bl.  Comm.'25,  26. 
"Attorney,"  in  English  law,  signifies,  in  its 
widest  sense,  any  substitute  or  agent  appoint- 
ed to  act  in  the  turn,  stead,  or  place  of  an- 
other. The  term  is  now  commonly  confined 
to  a  class  of  qualified  agents  who  undertake 
the  conduct  of  legal  proceedings  for  their 
clients.  In  re  Ricker,  29  AU.  559,  565,  66  N. 
H.  207.  24  L.  R,  A.  740. 

"An  attorney  is  a  man  set  apart  by  the 
law  to  expound  to  all  persons  who  seek  him 
the  laws  of  the  land  relating  to  the  high 
interests  of  property,  liberty,  and  life.  To 
this  end  he  is  licensed  and  permitted  to 
charge  for  his  services."  Planters*  Bank  v. 
Hornberger,  44  Tenn.  (4  Cold.)  531,  571. 

"Persons  acting  professionally  in  legal 
formalities,  negotiations,  or  proceedings  by 
the  warrant  or  authority  of  their  clients  may 
be  regarded  as  attorneys  at  law,  within  the 
meaning  of  that  designation  as  used  in  this 
country;  and  all  such,  when  they  undertake 
to  conduct  legal  controversies  or  transac- 
tions, profess  themselves  to  be  reasonably 
well  acquainted  with  the  law  and  the  rules 
and  practice  of  the  courts,  and  they  are 
bound  to  exercise  in  such  proceedings  a  rea- 
sonable degree  of  care,  prudence,  diligence, 
and  skill.  Authorities  everywhere  support 
that  proposition,  but  attorneys  do  not  profess 
to  know  all  the  law,  or  to  be  incapable  of  er- 
ror or  mistake  in  applying  it  to  the  facts  of 
every  case,  as  even  the  most  skillful  of  the 
profession  would  hardly  be  able  to  come  up 


to  that  standard.    National   Sav.    Bank  ?» 
Ward,  100  U.  S.  195,  199.  25  L.  Ed.  621. 

Attorneys  at  the  bar  are  properly  termed 
the  "court's  constituency,"  to  aid  it  hi  the 
due  administration  of  Justice.  Dodge  v.  State, 
39  N.  B.  745,  746,  140  Ind.  284. 

An  attorney  is  a  person  duly  admitted  to 
practice  law,  and  authorized  to  appear  for 
and  represent  a  party  in  the  written  proceed- 
ings in  any  action  or  proceeding  in  any  stage 
thereof.  An  attorney  other  than  the  one  who 
represents  the  party  in  the  written  proceed- 
ings may  also  appear  for  and  represent  a 
party  in  court  or  before  a  Judicial  officer,  and 
then  he  is  known  in  the  particular  action 
or  proceeding  as  counsel  only,  and  his  au- 
thority is  limited  to  the  acts  that  are  done  in 
the  court  or  before  such  officer  at  that  time. 
Ballinger's  Ann.  Codes  &  St  Wash.  1897,  I 
4758;    B.  &  G.  Comp.   Or.   f  1049. 

Afl  aottns  in  fiduciary  oapaeity. 

See  ••Fiduciary  Capacity  or  Character." 

Autliority  of* 

An  attorney  at  law  Is  merely  an  agent 
of  the  plaintiff,  and  a  special  agent  at  that, 
in  the  sense  that  his  authority  extends  only 
to  the  particular  matter  in  which  he  is  em- 
ployed. Douglass  V.  Folsom,  33  Pac  600, 
663,  21  Nev.  441. 

"An  attorney  is  an  advocate  counsel  or 
official  agent  employed  to  take  charge  of 
cases  at  law.  An  attorney  is  invested  wltb 
a  large  discretionary  power  in  anything  pre- 
taining  to  the  collection  of  a  demand  intrust- 
ed to  him  for  that  purpose,  and  his  client 
must  answer  in  damages  if  injury  is  occa- 
sioned by  his  conduct  in  the  general  scope  of 
his  employment  While  he  cannot  discharge 
a  debt  or  an  execution  without  receiving  sat- 
isfaction, he  has  control  of  the  selection  of 
legal  remedies  and  processes  which  he  may 
deem  most  effectual  In  accomplishing  his 
object  The  confidence  reposed  in  him  by 
his  client,  and  the  supposed  ignorance  of 
the  latter  as  to  the  most  appropriate  remedies, 
require  this."  Shattuck  v.  Bill,  7  N.  B.  39, 
42,  142  Mass.  56. 

An  attorney  at  law  is  a  special  agent 
limited  in  duty  and  authority  to  the  vigilant 
prosecution  or  defense  of  the  rights  of  bit 
client  His  authority  to  enter  into  bargains 
or  contracts  binding  on  his  client  unless 
expressly  conferred,  is  confined  within  the 
limits  of  that  professional  action  which  may 
be  necessary  for  the  conduct  of  the  proceed- 
ings in  the  course  of  pending  suits,  and  of 
direction  to  ministerial  officers  in  the  issoe, 
levy,  and  return  of  executions  on  Judgments 
which  he  may  have  obtained.  He  has  no  au- 
thority by  virtue  of  the  general  retainer  to 
accept  in  satisfaction  of  his  Judgztient  which 
I  he  has  obtained  a  less  sum  than  that  actoally 
I  due,  or  for  such  sum  to  transfer  the  Judg- 
I  ment;  and  all  persons  who  deal  with  an  at- 
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torney  mast  ascertain  tbe  extent  of  his  au- )  other  person  authorized  to  appear  and  rep- 


thorlty,  and,  if  they  do  not  inquire,  they  act 
at  their  peril.  Robinson  v.  Murphy^  69  Ala. 
543,  647. 

As  scent  or  elerlu 

See  "Agenr;   "Clerk." 

Aa  attonney  in  aotnal  pracrtioe* 

Gen.  Prac.  Rule  5,  providing  that  in  no 
case  shall  an  attorney  or  counselor  be  sure- 
ty on  any  undertaking  or  bond  required  by 
law,  means  an  attorney  and  counselor  in 
practice,  or  following  the  profession  of  law  as 
a  Tocation;  and  hence,  where  an  attorney 
had  not  practiced  for  a  year,  and  was  en- 
gaged in  another  vocation,  the  fact  that  he 
was  an  attorney  did  not  preclude  him  from 
becoming  a  surety  on  a  bond.  Evans  v. 
Harris,  47  N.  Y.  Super.  Ct  (15  Jones  &  S.) 
366,  367. 

As  oonstitntional  offloev. 

Ck)n8t  art  16,  f  30,  provides  that  all 
terms  of  office  not  otherwise  fixed  by  the 
Constitution  are  limited  to  two  years.  Held 
that,  since  the  office  of  an  attorney  is  one 
for  life,  he  cannot  be  regarded  as  a  constitu- 
tional officer.  Ez  parte  WiUiams,  20  S.  W. 
580,  581,  81  Tex.  Or.  R.  262.  21  L.  R.  A. 
783. 

An  eonnselor  or  solioltor. 

An  attorney  at  law  is  an  officer  of  the 
court  whose  duty  it  is  to  manage  cases  for 
the  litigants.  "In  this  country  the  distinc- 
tion between  an  attorney  or  solicitor  and 
counsel  is  practically  abolished  in  nearly  all 
the  states.  The  lawyer  in  charge  of  a  case 
acts  both  as  solicitor  and  counsel.  His  serv- 
ices in  the  one  capacity  and  the  other  can- 
not be  well  distinguished."  In  re  Paschal, 
77  V.  S.  (10  Wall.)  483,  403,  10  L.  Ed.  902. 

There  is  practically  no  distinction  be- 
tween the  terms  "attorney"  and  "counselor.'* 
The  only  distinction  made  is  the  purely  arbi- 
trary one  between  proceedings  in  equity  and 
at  common  law.  The  practice  of  the  bar 
generally  is  that,  when  a  member  signs  a 
common-law  pleading,  it  is  as  attorney;  if 
an  equity  pleading,  he  signs  it  as  solicitor. 
But  this  is  a  distinction  arising  merely  from 
the  two  kinds  or  modes  of  proceeding.  In 
this  connection  the  court  remarks:  "I  am 
somewhat  at  a  loss  to  know  what  is  the 
distinction  in  our  practice  between  the  terms 
'solicitor'  and  'counselor.'  I  should  be  very 
much  inclined  to  think  that,  if  there  were 
the  signature  of  counsel  to  the  bill,  whether 
he  was  described  as  'counselor,'  as  'solicitor/ 
or  as  'attorney,*  that  the  description  might  be 
rejected  as  surplusage,  and  that  it  would 
stand  as  a  compliance  with  the  rule."  Stin- 
son  V.  Hildrup  (U.  S.)  23  Fed.  Cas.  107,  108. 

The  word  "attorney/*  as  used  in  the  civil 
procedure  act,  includes  a  counselor,  and  every 


resent  a  party  in  an  action  or  special  proceed- 
ing  in  any  stage  thereof.  Homer's  Rev.  St 
Ind.  1901,  §  1285. 

As  employ^  or  sorrant. 

See  "Employ^",'  "Servant*' 

As  federal  officer. 

'^Attorneys  are  officers  of  the  court,  ad- 
mitted as  such  by  its  order,  and  upon  the 
evidence  of  their  possessing  sufficient  legal 
learning  and  fair  private  character."  They 
are  not  officers  of  the  United  States.  Ex 
parte  Garland,  71  U.  &  (4  Wall.)  333,  378. 
18  L.  Ed.  366. 

As  officer  of  conrt. 

An  attorney  at  law  is  an  attorney  em- 
ployed to  appear  for  parties  to  actions  or 
other  Judicial  proceedings,  and  is  an  officer 
of  the  court  Treat  v.  Tolman  (U.  S.)  113 
Fed.  802,  884,  51  C.  C.  A.  522;  National 
Press  Intelligence  Co.  v.  Brooke,  41  N.  Y. 
Supp.  658^  18  Misc.  Rep.  373;  In  re  Lawyers' 
Tax  Cases,  55  Tenn.  (8  Heisk.)  565,  651; 
Sanborn  v.  BUmball,  64  Me.  140,  145,  146; 
Baur  y.  Betz,  1  How.  Prac.  (N.  S.)  344,  347. 

An  attorney  at  law  is  an  officer  of  the 
court,  and  the  latter  may  exercise  its  sum- 
mary jurisdiction  over  him  to  the  extent  of 
depriving  him  of  his  office  and  striking  his 
name  from  the  rolls.  In  re  Mains,  80  N. 
W.  714,  710.  121  Mich.  603;  State  v.  Holding 
(S.  C.)  1  Mc(}ord,  379,  380. 

Attorneys  are  officers  of  the  court  and 
answerable  to  it  for  the  proper  performance 
of  their  professional  duties.  They  appear 
and  participate  in  its  proceedings  only  by 
the  license  of  the  court  and,  if  they^  under- 
take to  appear  without  any  authority  from 
the  party  whom  they  profess  to  represent, 
the  act  is  in  opposition  to  the  license  of  the 
court  which,  upon  the  application  of  the 
supposed  client,  the  court  has  power  to  in- 
quire into  and  correct  summarily.  Clark  v. 
Wlllett  35  Cal.  534,  539. 

Attorneys  are  officers  of  a  court,  on 
whom  duties  are  imposed,  among  which  are 
to  uphold  and  maintain  the  dignity  of  the 
court,  and  to  refrain  from  all  offensive  con- 
duct that  would  have  a  tendency  to  bring 
it  into  disrepute,  or  weaken  the  confidence 
that  the  people  have  always  reposed  in  tbe 
Judiciary.  These  are  obligations  that  attor- 
neys must  recognize  and  observe  both  in  and 
out  of  court  Morrison  v.  Snow,  72  Pac.  924, 
930,  26  Utah,  247. 

An  attorney  at  law  is  an  officer  in  a 
court  of  Justice,  whose  profession  and  busi- 
ness it  is  to  prepare  and  try  cases  in  the 
courts,  and  to  give  advice  and  counsel  on 
legal  matters  to  those  employing  him.  There 
is  no  presumption  that  any  one  Is  a  member 
of    the    bar   of    the   commonwealth.    Com- 
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monwealth  t.  Brantboover,  24  Pa.  Go.  Ct  B. 
353. 

An  attorney  at  law  Is  an  officer  of  the 
court  The  terms  of  the  oath  exacted  of 
him  at  his  admission  to  the  bar  prove  him 
to  be  so;  the  oath  being,  '*You  shall  bebaye 
yourself  in  your  office  of  attorney  within 
the  court  with  all  due  fidelity."  It  is  also 
declared  In  Const,  art  1,  §  18,  that  no  mem- 
ber of  Congress,  or  any  other  person  holding 
any  office,  except  an  attorney  at  law,  shall 
be  a  member  of  either  house.  In  re  Austin 
(Pa.)  5  Rawle.  191,  202,  28  Am.  Dec.  657. 

It  is  elementary  law  that  an  attorney  is 
an  officer  of  the  court  in  which  he  is  admit- 
ted to  practice.  His  admission  and  license 
to  practice  raise  a  presumption,  prima  facie, 
In  favor  of  his  right  to  appear  for  any  per- 
son whom  he  undertakes  to  represent  Dan- 
ville, H.  &  W.  B.  R.  Co.  y.  Rhodes,  86  Atl. 
648,  649,  180  Pa.  157. 

"An  attorney  at  law,  says  Blackstone, 
answers  to  the  procurator  or  proctor  of  the 
civilians  and  canonists,  and  he  is  one  who 
is  put  in  the  place,  stead,  or  turn  of  another, 
to  manage  his  matters  of  law.  These  at- 
torneys, he  adds,  are  now  formed  into  a  reg- 
ular corps.  They  are  admitted  to  the  ex- 
ecution of  their  office  by  the  superior  courts 
of  Westminster  Hall,  and  are  in  all  points 
officers  of  the  respective  courts  in  which  they 
are  admitted."  People  v.  Hallett,  1  Colo.  352, 
355. 

Attorneys  at  law  are  officers  of  the  court 
— ^an  inherent  part  of  the  machinery  designed 
for  the  administration  of  Justice — ^and  are 
subjected  to  an  oath  of  fidelity  to  the  court 
as  well  as  their  clients.  The  position  and 
practice  of  an  attorney  imply  and  require 
something  higher  than  simply  an  endeavor 
to  secure  results  favorable  to  his  client  In 
re  Murray's  Estate,  13  Pa.  Co.  Ct  B.  70,  72. 

An  attorney  at  law  is  a  person  employed 
to  appear  for  parties  to  actions  or  judicial 
proceedlnga  He  is  an  officer  of  the  court, 
and  the  mere  addition  of  the  word  "attor- 
ney" after  the  name  of  a  principal  does  not 
of  necessity  carry  with  it  the  Idea  that  the 
attorney  is  an  officer  of  the  court  or  an 
attorney  at  law.  Hall  y.  Sawyer  (N.  Y.)  47 
Barb.  116,  119. 

As  public  ofBlcer. 

See  "Civil  Officer";   •Officer.- 

As  subjeot  to  license  tax. 

llse  manner  of  regulating  the  admission 
of  persons  to  practice  law  is  the  subject  of 
legislative  action  and  control.  At  common 
law  the  courts  had  no  power  to  admit  attor- 
neys or  counselors.  Their  duties  are  of  such 
character  that,  in  order  to  secure  proper 
qualification  for  their  discharge,  the  Legisla- 
ture imposes  the  duty  of  examination  and 
determination  upon  the  courts.    The  only  dif- 


ference between  this  pursuit  and  that  of  any 
other  for  which  a  license  is  not  required  ift 
that  a  qualfficatlon  looking  to  competency  is 
required  in  one,  and  the  right,  independent 
of  qualification,  is  in  the  other.  Because  the 
law  prescribes  certain  methods  by  which 
the  existence  of  the  qualification  to  follow  a 
pursuit  is  determined,  and,  after  determining 
their  existence,  a  general  authority  to  follow 
such  pursuit  is  granted,  gives  no  greater 
right  to  follow  that  pursuit  than  exists  in 
any  citizen  to  follow  any  other  legitimate 
calling  or  avocation,  and  the  state  has  the 
same  right  to  tax  the  business  of  an  attor^ 
ney  by  way  of  license  fees  than  It  has  to 
tax  any  other  business.  Young  y.  ThomaSt 
17  Fla.  169,  173,  35  Am.  Bep.  93. 

In  discussing  the  constitutionality  of 
an  act  imposing  a  license  tax  upon  attor- 
neys at  law,  the  court  observes  that  in  the 
technical  sense  of  the  word,  which  is  the 
sense  in  which  it  is  used  in  the  statute,  a 
person  is  not  an  attorney  unless  he  has  pro- 
cured the  required  attorney's  license,  which 
confers  that  privilege  upon  him.  The  license 
creates  his  occupation,  and  one  who  does  not 
engage  in  the  practice  is  not  an  attorney, 
within  the  meaning  of  the  act,  and  is  not 
bound  to  pay  the  license.  There  is,  says 
the  court,  nothing  particularly  sacred  in  the 
profession  of  a  lawyer,  which  puts  him  aboye 
the  legislative  power  to  place  on  his  shoold- 
ers  his  just  share  of  the  necessary  burdens 
of  the  state.  Cousins  y.  State,  50  Ala.  113, 
115,  20  Am.  Bep.  290. 

ATTORNET  GENERAIi. 

The  Attorney  General  is  the  principal 
law  officer  of  the  state.  His  duties  are  gen- 
eral. His  authority  is  coextensive  with  the 
public  legal  affairs  of  the  whole  community. 
His  advice  often  affects  the  rights  of  all  per- 
sons within  the  state,  and,  excepting  judg- 
ments and  orders  of  court,  his  opinions  con- 
trol public  Interests  more  largely  tlian  do 
the  acts  of  any  other  official  of  the  state. 
State  V.  First  Judicial  District  Court,  55  Pac. 
916,  917,  22  Mont  25. 

"The  Attorney  General  in  England  occu- 
pies a  very  different  position  than  an  Attor- 
ney General  in  a  government  like  oura  He 
is  appointed  by  patent  authorizing  him  to 
hold  office  during  the  pleasure  of  the  crown, 
and  he  is  required,  with  the  aid  of  others, 
to  manage  all  legal  affairs  and  suits  in  which 
the  crown  is  interested.  He  is  a  necessary 
party  to  all  proceedings  affecting  the  crown, 
and  has  extensive  powers  of  control  in  mat- 
ters relating  to  charities,  lunacies,  estates. 
criminal  prosecutions,  etc.  3  Enc.  Brit  63. 
In  all  such  matters  he  acts  as  the  represen- 
tative and  agent  of  the  crown,  and,  as  its 
servant  he  has  for  centuries  enjoyed  high 
prerogative  rights."  State  v.  Cunningham, 
53  N.  W.  35,  51,  83  Wis.  90,  17  L.  B.  A.  143^ 
35  Am.  St  Bep.  27. 


ATTORNET  GENEBAL 


635 


ATTORNEYS  LIEN 


The  Attorney  General,  at  common  law, 
was  the  chief  legal  representative  of  the 
aoverelgn  in  the  courts,  and  it  was  his  duty 
to  appear  for  and  prosecute  in  behalf  of  the 
crown  any  matters— criminal  as  well  as  civil. 
It  was  said  by  Blackstone  (3  Bl.  Gomm.  27): 
*'He  represents  the  sovereign,  in  whose  name 
all  criminal  process  issue,  and  his  power  to 
prosecute  all  criminal  offenses  is  unquestion- 
ed at  common  law."  In  People  v.  Miner,  2 
Lans.  396,  397,  it  was  said:  '*As  the  powers 
of  the  Attorney  General  were  not  conferred 
by  statute,  a  grant  by  the  statute  of  the 
same  or  other  powers  would  not  operate  to 
deprive  him  of  those  belonging  to  the  office 
at  common  law,  unless  the  statute,  either 
expressly  or  by  reasonable  intendment,  for- 
bade the  exercise  of  powers  not  thus  ex- 
pressly conferred.  He  must  be  held,  there- 
fore, to  have  all  the  powers  belonging  to 
the  office  at  common  law,  and  such  additional 
powers  as  the.  Legislature  sees  fit  to  confer 
on  him."  Under  the  colonial  government, 
the  Attorney  General  received  his  appoint- 
ment from  the  (yovemor  of  the  colony,  and 
exercised  his  duties  under  the  common  law, 
but  later  he  was  commissioned  by  the  crown. 
People  V.  Kramer,  68  N.  Y.  Supp.  883,  386, 
33  Misc.  Rep.  209. 

ATTOBNET  IK  FACT. 

An  attorney  in  fact  Is  one  who  Is  given 
authority  by  his  principal  to  do  a  particular 
act  not  of  a  legal  character.  Treat  v.  Tol- 
man  (U.  S.)  113  Fed.  892,  893,  61  G.  G.  A. 
522. 

An  attorney  In  fact  is  one  who  is  au- 
thorized by  his  principal  either  for  some 
particular  purpose,  or  to  do  a  particular  act 
not  of  a  legal  character.  Hall  v.  Sawyer  (N. 
Y.)  47  Barb.  116,  119. 

In  Porter  v.  Harmann,  8  Gal.  619,  620, 
it  was  held  that  by  ''attorneys  in  fact*'  are 
meant  persons  who  are  acting  under  a  spe- 
cial power  created  by  deed,  and  that  all  at- 
torneys in  fact  are  agents,  so  that  the  con- 
struction of  the  power  of  attorney  is  largely 
a  question  of  agency.  White  v.  Furgeson, 
64  N.  B.  49,  51,  29  Ind.  App.  144. 

ATTORNET  OF  REOOBD. 

An  attorney  of  record  stands  In  a  two- 
fold relation.  He  is  the  representative  of 
his  client,  and  he  is  an  officer  of  the  court 
In  the  former  relation  be  is  to  defend  and 
enforce  his  client's  rights,  and  is  subject 
to  his  client's  orders,  but  he  should  not  in 
that  relation  use  his  position  to  prosecute  his 
own  claims  which  are  adverse  to  his  client 
In  his  relation  as  an  officer  of  the  court 
there  are  certain  rights  belonging  to  him 
against  his  client  which  the  court  will  per- 
mit him  to  secure  by  force  of  his  position  as 
attorney  on  the  record;  but  the  nature  of 
these  rights  is  defined  by  general  rules,  and 


lis  not  to  be  enlarged  by  private  contract 
Thus  an  attorney  of  record  cannot  be  remov- 
ed without  leave  of  the  court,  and  such  leave 
will  not  ordinarily  be  granted  except  on  pay- 
ing or  securing  to  the  attorney  his  proper 
fees  and  disbursements  in  the  case.  De- 
laney  v.  Husband,  45  Aa  265,  266^  64  N.  J. 
Law,  275. 

ATTORNET»B  0OBT8. 

Attorney's  costs  are  those  fixed  amounts 
which  are  allowed  by  law  to  an  attorney 
for  specified  services  rendered  in  the  con- 
duct of  a  cause,  and  authorized  to  be  taxed 
up  against  a  party  thereto,  and  are  dis- 
tinguished from  an  attorney's  disbursements, 
which  are  an  expenditure  or  outlay  of  money 
which  he  is  authorised  by  law  to  make,  and 
which  he  does  make,  in  the  conduct  of  a 
cause— as,  for  instance,  the  expense  of  print- 
ing the  papers  for  any  hearing  when  requir- 
ed by  rule  of  court  So  that  an  act  repealing 
all  acts  relating  to  attorney's  costs  does  not 
apply  to  attorney's  disbursements.  Durham 
Fertilizer  Go.  v.  Glenn,  26  &  B.  796^  797,  48 
S.  G.  494. 

ATTORNEY'S  FEES. 

See  'Iteasonable  Attorney's  ree.** 
As  costs,  see  "Gosta" 

^'Attorney's  fees,"  as  used  in  a  note  pro- 
viding for  attorney's  fees  in  case  the  note 
is  not  paid  at  maturity,  construed  to  include 
all  attorney's  services  in  collecting  the  note, 
and  not  to  be  limited  to  services  performed  in 
a  suit  instituted  on  the  note.  Moore  v. 
Staser,  83  N.  B.  665,  666,  6  Ind.  App.  364. 

The  words  "attorney's  fee,"  as  used  in 
section  64  of  the  Bankruptcy  Act  of  1898, 
should  not  be  construed  in  the  narrowest  and 
strictest  sense,  so  as  to  exclude  necessarily 
such  services  by  counsel  as  were  really  re- 
quired. But,  for  obvious  reasons,  claims  on 
this  ground  should  be  admitted  only  most 
sparingly  and  with  great  caution;  and  they 
should  be  confined  to  services  during  the 
bankruptcy  proceeding  itself,  excluding  pre- 
vious consultations  or  advice,  as  well  as  all 
unnecessary  attendance  as  "counsel"  In  the 
course  of  the  proceeding.  In  re  Kross  (U.  8.) 
96  red.  816,  819. 

ATTORNEY'S  LIEll. 

An  attorney's  lien  is  the  right  of  an  at- 
torney to  apply  part  of  the  proceeds  of  a 
judgment  recovered  by  him  in  his  client's 
behalf  for  the  payment  of  services  rendered 
for  such  client,  and  is  a  lien  on  the  judgment, 
and  is  properly  denominated  a  lien,  in  the 
broad  sense  of  the  term,  though  it  rests 
merely  on  the  equity  of  the  attorney  to  be 
paid  his  fees  and  disbursements  out  of  the 
Judgment  which  he  has  obtained.  It  is  not 
a  lien  that  attaches  on  possession,  and  In 
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this  It  !8  distinguished  from  other  Hens,  for 
an  attorney's  lien  exists  only  in  Intendment 
and  by  operation  of  law.  The  execution  on 
a  judgment  does  not  represent  the  Judgment, 
and  the  possession  of  the  execution  is  not 
possession  of  the  judgment  A  lien,  there- 
fore, not  arising  from  a  right  on  the  part  of 
the  attorney  to  retain  something  in  his  pos- 
session, but  having  a  right  to  recover  for 
bis  services  In  obtaining  the  judgment  for 
his  client,  is  called  an  "attorney's  charging 
lien";  it  being  a  right  by  the  attorney  to 
subject  the  proceeds  of  the  judgment  to  the 
payment  of  his  charge  for  services,  and  to  re- 
cover the  same,  and  pay  lilmself  therefor 
from  the  proceeds.  Fowler  v.  Lewis'  Adm'r, 
14  S.  E.  447,  457,  36  W.  Va.  112. 

An  attorney  has  a  lien  of  two  kinds — 
one,  a  retaining  lien,  which  is  the  right  to 
retain  possession  of  another's  property  until 
a  debt  to  him  has  been  satisfied;  and  the 
other  is  a  charging  Hen,  constituting  a  right 
to  charge  property  in  the  possession  of  an- 
other with  a  debt  due  him.  Butchers'  Un- 
ion Slaughterhouse  &  Live  Stock  Landing 
Co.  V.  Crescent  City  Live  Stock  Landing  & 
Slaughterhouse  Co.  (La.)  6  South.  508,  511, 
41  La.  Ann.  355. 

Two  classes  of  liens  are  recognized  at 
common  law  in  favor  of  attorneys,  namely, 
a  retaining  Hen  and  a  charging  lien.  A  re- 
taining lien  gives  to  the  attorney  a  right  to 
retain  aU  papers  of  his  client  which  come 
to  him  by  reason  of  his  professional  charac- 
ter for  any  balance  due  him  for  his  employ- 
ment; also  the  right  to  retain  from  funds  of 
the  client  in  his  hands  for  his  fees  and  dis- 
bursements in  the  case.  This  lien  is  not  dif- 
ferent from  those  accorded  to  all  persons  in 
respect  to  things  on  which  they  have  be- 
stowed labor.  A  charging  lien  is  a  special 
lien  to  which  an  attorney  or  solicitor  is  en- 
titled upon  funds  in  court  recovered  through 
his  exertions.  A  Hen  attaches  on  the  fruits 
of  a  judgment  or  decree.  It  attaches  to  the 
money  payable  to  the  client  thereunder  or 
by  virtue  of  an  award,  and  to  money  paid 
or  payable  into  court  in  the  course  of  an  ac- 
tion or  suit  or  in  any  other  way,  if  the  pro- 
ceeds of  the  labor  and  skill  of  an  attorney. 
Jennings  v.  Bacon,  51  N.  W.  15,  16,  84  Iowa, 
403.  A  charging  lien  does  not  extend  further 
than  the  services  and  expenses  In  the  suit  or 
other  proceedings  by  which  the  Judgment  or 
fund  was  recovered.  In  re  Wilson  (U.  S.) 
12  Fed.  235.  238. 

The  Hen  of  an  attorney  is  merely  an 
equitable  right  to  be  paid  for  his  services 
out  of  the  proceeds  of  the  judgment  or  other 
proceedings,  which  has  been  obtained  by 
his  labor  and  skill,  which  the  court  will 
compel  to  the  extent  of  its  equitable  power. 
It  is  distinguishable  in  this  respect  f;:om  the 
ordinary  Hen  which  a  party  has  upon  a  thing 
in  possession,  which  he  Is  enabled  himself 
to  protect  in  refusal  to  deliver  the  property 
until  his  claim  is  satisfied*    The  attorney. 


unless  the  proceeds  have  come  Into  his  hands, 
must  Invoke  the  equitable  aid  of  the  court, 
and  the  court  must  be  satisfied  of  the  ex- 
istence of  the  equitable  right  before  ktlj 
steps  can  be  taken  to  enforce  it  Ackermnn 
V.  Ackerman  (N.  Y.)  14  Abb.  Prac.  229,  232. 

An  attorney  is  entitled  to  a  lien  on  a 
judgment  or  decree  that  he  may  have  ob- 
tained for  his  client  to  the  extent  of  rea- 
sonable compensation  for  the  services  ren- 
dered in  and  about  obtaining  such  judgment 
or  decree.  This  Hen  does  not  arise  or  at- 
tach until  the  rendition  of  the  judgment  or 
decree,  and  it  is  limited  to  compensatioD  for 
services  rendered  or  disbursements  made  for 
the  cUent  in  and  about  obtaining  the  Judg- 
ment or  decree.  It  is  not  a  general  lien. 
operating  as  a  security  for  any  other  claim 
or  judgment  however  meritorious  It  may 
be.  For  other  debts,  or  for  a  balance  due 
him,  the  attorney  may  have  a  Uen  on  papers 
or  documents  coming  to  his  possession  hi  the 
course  of  his  professional  employment  but 
that  Hen  is  distinguishable  from  the  particu- 
lar Hen  he  may  have  on  a  judgment  or  de- 
cree.   Mosley  y.  Norman,  74  Ala.  422,  424. 

"An  attorney's  Hen  resembles  an  assign- 
ment  of  a  chose  In  action."  Hobson  v.  Wat- 
son, 34  Me.  20,  23,  56  Am.  Dec.  632. 

The  Hen  of  an  attorney,  when  it  attachei 
to  money  in  the  hands  of  the  adverse  party, 
is  in  effect  an  equitable  assignment  by  tbe 
client  of  so  much  as  may  be  necessary  to 
satisfy  the  attorney's  demands.  Stoddard  v. 
Lord,  59  Pac.  710.  36  Or.  412. 

The  lien  of  an  attorney  is  not  measured 
by  the  taxable  costs,  but  covers  any  portion 
of  the  demands  which  may  have  been  stipu- 
lated for  as  compensation  for  the  attorney's 
services.  Rooney  v.  Second  Ave.  R.  Co.,  IS 
N.  Y.  368,  372. 

An  attorney  has  a  lien  on  a  judgment 
obtained  by  him  for  the  amount  of  his  co$^ 
and  agreed  compensation,  and  to  that  extent 
the  attorney  may  be  regarded  as  an  equita- 
ble assignee  of  the  judgment  In  the  ab- 
sence of  notice  of  such  Hen,  the  judgment 
debtor  may  in  good  faith  pay  the  judgment 
to  the  judgment  creditor.  Wright  v.  Wright. 
70  N.  Y.  98.  100. 

An  agreement  Iwtween  an  attorney  and 
his  cHent  that  the  attorney  shall  have  a  lien 
on  a  certain  Judgment  to  be  recovered  for, 
and  specified  the  sum  as  compensation  for 
his  services,  constitutes  a  valid,  equitable  as- 
signment of  the  judgment  which  attachea 
to  the  judgment  as  soon  as  it  is  rendered. 
Terney  v.  Wilson,  45  N.  J.  Law  (16  Vroom) 
282,  286. 

ATTORNMENT. 

An  attornment  is  the  acknowledgment  bj 
a  tenant  of  a  new  landlord  on  tbe  alienation 
of  land  and  an  agreement  to  becon»6  tenant 
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to  tbe  purchaser.  Ldndley  y.  Dakln,  13  Ind« 
388,  389:  Freeman  y.  Mofflt  (Mo.)  25  S.  W. 
87,  91;  WilBon  y.  Lyons  (Neb.)  94  N.  W.  636, 
637;  Souders  y.  Vansickle,  8  N.  J.  Law  (3 
Halst)  313,  317. 

"Attornment"  is  the  act  of  recognlasing  a 
new  landlord.  The  word  comes  from  a 
feudal  law,  where  it  signifies  the  transfer  by 
act  of  the  lord  with  the  consent  of  the  tenant 
of  all  serylce,  and  homage  of  the  tenant  to 
some  new  lord  who  had  acquired  the  estate. 
Willis  y.  Moore,  69  Tex.  628,  636,  46  Am.  Rep. 
284. 

Attornment  is  an  acknowledgment  or 
agreement  by  the  tenant  that  the  freehold  is 
in  another,  or  that  such  person  is  his  land- 
lord. Foster  y.  Morris,  10  Ky.  (3  A.  E. 
Marsh.)  610,  611,  13  Am.  Dec.  205. 

AUCTION. 

See  "Dutch  Auction.* 

An  auction  is  a  public  sale  of  property 
to  the  highest  bidder  by  one  licensed  and 
authorized  for  that  purpose.  Russell  y.  Min- 
er (N.  Y.)  61  Barb.  534,  539. 

An  auction  is  a  sale  by  consecutiye  bid- 
ding, intended  to  reach  the  highest  price 
of  the  article  by  exciting  competition  for  it 
By  the  usual  practice  the  buyers  successiyely 
bid  more  and  more  till  the  highest  point 
is  attained.  The  same  result  Is  obtained 
by  the  process  in  yogue  in  Holland  by  pro- 
posing the  articles  at  prices  successiyely  low- 
er till  a  purchaser  is  found  at  its  outside 
yalue.  Hlbler  y.  Hoag  (Pa.)  3  Watts  &  8. 
552,    553. 

An  auction  is  a  public  competitlye  sale 
at  which  it  is  u  part  of  the  auctioneer's 
engagement  to  inyite  and  excite  competition 
of  bidding  and  to  dispose  of  the  property 
to  the  highest  bidder.  This  practice  is  said 
to  baye  originated  with  the  Romans,  who 
gaye  it  the  descriptiye  name  of  "auctio,"  an 
increase,  because  the  offered  property  was 
sold  to  him  who  would  offer  the  most  for  it 
This  method  of  sale  was  established  by 
the  Romans  for  the  disposal  of  military  spoils, 
and  was  conducted  sub  hasta;  that  is,  un- 
der the  spear.  On  such  occasions  the  spear 
was  stuck  in  the  ground.  This  practice  has 
passed  away  as  to  the  spear,  but  the  method 
of  sale  by  auction  continues.  At  a  later 
day  another  mode  of  sale  by  auction  came 
Into  practice  called  '*the  sale  by  the  can- 
dle," or  **by  the  inch  of  candle."  The  origin 
of  this  expression  arose  from  the  use  of 
candles  as  a  means  of  measuring  time.  It 
was  declared  the  goods  would  be  continued 
to  be  oftered  to  bidders  for  so  long  a  time 
only  as  would  suffice  for  the  burning  of 
one  inch  of  candle.  When  the  measure  was 
wasted  to  that  extent  the  highest  bidder  was 
then  declared  to  be  the  purchaser.  3  P. 
Cyc.     Still  another  method  of  auction  sale 


is  practiced  in  modem  times.  This  one  is 
called  a  ''Dutch  auction,"  indicating  the  local 
origin  of  the  practice.  This  method  consists 
in  the  public  offer  of  the  property  at  a  price 
beyond  its  yalue  and  then  gradually  lower- 
ing the  price  until  some  one  becomes  the 
purchaser,  3  P.  Cye.  At  auction  the  bid- 
ders fix  by  competition  the  price  at  which 
the  offered  property  is  sold.  This  competi- 
tion is  an  element  of  each  offer  and  each 
bid.  Into  each  of  the  methods  named  com- 
petition is  a  necessary  element  in  the  offer, 
the  bid,  and  the  act  of  selling  the  offered 
property.  In  the  Dutch  method  the  person 
wishing  to  buy  can,  at  any  time  while  the 
article  is  offered  for  sale,  accept  the  auc- 
tioneer's offer,  claim  the  property  at  that 
price,  and  close  the  sale  thereof.  Crandall 
y.  State,  28  Ohio  St  479,  481. 

In  a  notice  of  sale  under  a  foreclosure 
the  words  ''at  public  auction  for  cash  to  the 
highest  bidder"  are  sufficient  to  conyey  the 
meaning  that  a  sale  will  be  had,  without  be- 
ing preceded  by  the  words  "will  be  sold." 
Nau  y.  Brunette,  48  N.  W.  649,  650,  79  Wis. 
664. 

Where  a  priyate  bargain  is  made  before- 
hand between  the  party  who  wishes  to  buy 
and  the  person  authorized  to  sell,  as  to  the 
price  and  other  incidents  of  a  contract 
that  the  forms  of  a  public  sale  with  compe- 
tition are  inyoked  to  give  effect  to  a  pri- 
vate bargain  does  not  constitute  a  public 
auction.  Porter  y.  Qrayes.  104  U.  S.  171,  174, 
26  L.   Ed.  691. 

There  can  be  no  legal  auction  if  no  one 
is  present  but  the  auctioneer.  Campbell  y. 
Swan  (N.  Y.)  48  Barb.  109,  113. 

A  city  ordinance  provided  that  before 
"any  person  shall  proceed  to  sell  at  public 
auction"  merchandise  of  any  class  whatso- 
ever he  shall  first  obtain  a  license  for  an 
auction.  Held,  that  such  phrase  was  in- 
tended to  refer  to  the  person  who  has  goods 
which  he  is  seeking  to  have  sold  by  auction, 
and  did  not  apply  to  the  auctioneer  or  person 
by  whom  such  goods  were  to  be  sold  at  public 
vendue.  Fretwell  y.  City  of  Troy,  18  Kan. 
271,  276. 

A  "sale  at  auction"  is  a  sale  to  the  high- 
est bidder,  its  object  a  fair  price,  and  its 
means  competition;  and  hence  any  agree- 
ment to  stifle  competition  is  a  fraud,  and 
not  only  vitiates  the  contract  so  that  the 
parties  thereto  can  claim  nothing  from  each 
other,  but  also  any  purchase  made  under  it 
Kine  y.  Turner,  41  Pac.  664,  665,  27  Or.  356. 

"Auction  sales"  are  within  both  private 
and  public  consideration.  They  are  the 
means  of  converting  things  Into  money  under 
urgent  circumstances,  of  settling  estates  of 
deceased  persons,  and  the  like,  so  that  the 
Interest  both  of  the  Individual  and  of  the 
public  requires  them  to  be  conducted  with 
freedom  and  fairness,  and  agreements  con- 
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traTenIng  these  Interests  are  void.  Clark 
V.  Stanhope,  69  S.  W.  856,  858,  109  Ky.  521 
(quoting  Bish.  Cont  f   528). 

''Auction  sale,"  as  used  in  a  statute  re- 
quiring an  assessor's  certificate  to  state  that 
lands  were  assessed  at  the  cash  value  there- 
of and  not  at  the  price  it  would  sell  for 
at  forced  or  auction  sale,  is  not  equivalent 
to  ''forced  sale."  A  forced  sale  is  not  neces- 
sarily an  auction  sale,  and  an  auction  sale  is 
not  necessarily  a  forced  sale.  Dlcklson  y. 
Reynolds,  12  N.  W.  24,  25.  48  Mich.  158. 

A  sale  by  auction  is  a  sale  by  public  out- 
cry to  the  highest  bidder  on  the  spot  Civ. 
Code  Gal.  1903,  §  1792;  Civ.  Code  Mont  1895, 
§  2410;  Rev.  Codes  N.  D.  1899,  Sf  3989,  3990; 
Civ.  Code  S.  D.  1903,  §§  1341, 1342. 

The  sale  by  auction  is  that  which  takes 
place  when  the  thing  Is  offered  publicly  to 
be  sold  to  whoever  will  give  the  highest  price. 
Civ.  Code  La.  1900,  art  2601. 

A  sale  by  auction  is  complete  when  the 
auctioneer  publicly  announces  by  the  fall  of 
his  hammer  or  In  any  other  customary  man- 
ner that  the  thing  is  sold.  Rev.  Codes  N.  D. 
1899,  §§  3989,  3990;  Civ.  Code  S.  D.  1903,  IS 
1341,  1342. 

Ontory  synonyinoiu. 

The  word  "outcry,"  as  used  in  Act  April 
2,  1830,  Imposing  a  penalty  on  hawkers  and 
peddlers  selling,  goods  by  outcry,  is  synony- 
mous with  "auction."  Hlbler  v.  Hoag  (Pa.) 
1  Watts  &  S.  552,  553. 

AUCTION  poors. 

"Auction  pools,"  is  a  term  used  to  desig- 
nate a  method  of  gambling  on  horse  races, 
which  Is  conducted  as  follows:  "A  certain 
number  of  horses  are  entered  to  run  at  a 
certain  race,  to  be  held  at  a  certain  time 
and  place.  Any  person  desiring  to  Invest 
money  In  a  pool  or  race  offers  to  the  auc- 
tioneer a  certain  amount  of  money  for  the 
choice  or  selection  of  a  horse  which  he  sup- 
poses will  be  the  winner  of  the  race.  A  num- 
ber of  bids  may  be  offered  for  the  first  choice. 
The  person  offering  the  highest  amount  ob- 
tains the  first  choice  or  selection  of  the  horse 
which  he  supposes  will  be  the  winner,  which 
horse  he  then  and  there  names.  The  amount 
then  and  there  offered  for  the  first  choice 
is  then  and  there  deposited  in  the  hands  of 
the  parties  conducting  the  pools.  The 
amounts  so  deposited  for  each  choice  are  add- 
ed together,  and  each  person  so  depositing 
his  money  on  his  choice  receives  a  card  or 
receipt  for  the  same,  showing  the  horse  or 
horses  selected,  the  amount  so  deposited,  and 
the  total  amount  in  the  pool.  The  money  in 
the  pool  (less  the  conmiisslon  of  5  per  cent 
to  the  person  or  persons  conducting  the  pool) 
is  paid  to  the  person  having  selected  the 
winning  horse  In  the  race,  upon  presentation 


of  the  card  or  receipt"    James  v.  State,  63 
Md.  242,  24a 

AUCTIONEEB. 

The  word  "auctioneer^  is  sometimes  used 
to  designate  the  crier  who  simply  calls  for 
bids  and  strikes  the  bargain  at  an  auction 
sale.  His  connection  with  the  sale  may  begio 
with  calling  for  bids  and  end  with  striking 
the  bargain.  White  v.  Dahlqulst  Mfg.  Oo., 
60  N.  E.  791,  792,  179  Mass.  427. 

A  city  ordinance,  providing  that  any  per- 
son desiring  to  exercise  the  office  or  calling 
of  an  auctioneer  shall  first  procure  a  license 
therefor,  means  any  person  by  whom  the 
outcry  of  the  sale  of  goods  at  public  vendue  1> 
made.  Fretwell  t.  City  of  Troy»  18  Kan. 
271,  276. 

An  auctioneer  is  a  person  who  conducts  a 
public  competitive  sale.  He  la  supposed  to 
adopt  the  occupation  as  a  business  and  mode 
of  acquiring  pecuniary  gain  to  himself,  and 
the  government  demands  a  sum  of  money 
for  the  right  to  the  exclusion  of  other  persons 
from  exercising  the  occupation.  Crandall  t. 
State,  28  Ohio  St  479,  481. 

A  person  is  an  auctioneer,  within  a  stat- 
ute requiring  a  license,  though  he  ask  no 
compensation  for  his  services  in  making  tbe 
sale.    State  v.  Rucker,  24  Mo.  657,  559. 

The  mere  fact  that  defendant's  name  ap- 
peared in  a  catalogue  of  goods  to  be  sold  at 
auction  as  the  auctioneer  was  not  an  indica- 
tion of  agency,  so  as  to  relieve  him  from 
personal  responsibility  for  acts  and  conduct 
during  the  sale,  his  character  as  agent  not 
being  Indicated  to  the  purchaser  in  any  oth- 
er way;  it  being  very  old  law  that  an  au^ 
tloneer  who  sells  without  at  the  time  of 
sale  disclosing  the  name  of  his  principal  con- 
tracts in  his  own  name.  Franklyn  v.  La- 
mond,  4  C.  B.  636,  644. 

An  auctioneer  is  one  who  sells  goods  at 
auction.  "An  auctioneer  has  a  possession 
coupled  with  an  interest  in  goods  wbicb 
he  is  employed  to  sell,  not  a  bare,  custody 
like  a  servant  or  shopman.  There  Is  no 
difference  whether  the  sale  be  on  the  prem- 
ises of  the  owner  of  the  goods,  or  in  a  pub- 
lic auction  room,  an  actual  possession  is 
given  to  the  auctioneer  and  his  servants  by 
the  owner,  and  not  merely  an  authority  to 
sell.  I  bave  said  possession  coupled  with  an 
interest  but  an  auctioneer  has  also  a  special 
property  in  him,  with  a  lien  for  the  charges 
of  the  sale,  the  commission,  and  the  auction 
duty  which  he  is  bound  to  pay.'*  Williams 
V.  Milliugton,  1  H.  Bl.  81,  83. 

The  business  of  an  auctioneer  is  to  sell 
by  public  outcry  the  property  of  others  on 
an  agreement  expressed  or  Implied  that  he 
shall  receive  for  his  labor  and  skill  a  just 
compensation.  City  of  Philadelphia  t.  Hunt 
(Pa.)  8  Phlla.  440,  441. 
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An  "auctioneer'*  is  defined  by  Webster 
as  ''a  person  who  sells  at  auction/'  and  an 
"auction"  as  "a  public  sale  of  property  to  the 
highest  bidder  by  one  licensed  and  authorized 
for  that  purpose."  The  services,  therefore, 
which  an  auctioneer,  as  such,  performs,  are 
selling  property  at  public  sale  to  the  highest 
bidder.  All  else  Is  beyond  his  mere  calling 
as  auctioneer,  and  it  is  only  for  services  as 
auctioneer  that  the  compensation  is  given 
by  1  Rev.  St.  (Edmonds*  Ed.)  493.  fixing  the 
amount  of  an  auctioneer's  compensation  for 
his  services  in  the  absence  of  an  agreement 
Russell  V.  Miner  (N.  Y.)  6  Lans.  537,  639. 

As  aiTeotad  by  ownersUp  of  goods. 

Any  one  who  sells  goods  at  public  auc- 
tion is  an  auctioneer,  and  the  question  of  the 
ownership  of  the  goods  has  nothing  to  do 
with  the  occupation,  so  that  a  person  who 
sells  his  own  goods  as  well  as  one  who  sells 
the  goods  of  another  is  an  auctioneer.  City 
of  Goshen  v.  Kern,  63  Ind.  468,  469,  80  Am. 
Rep.  234. 

As  agent  of  botb  parties* 

An  auctioneer  is  an  agent  acting  for 
both  buyer  and  seller.  Simon  v.  Motivos,  3 
Burr.  1921;  Hlnde  v.  Whitehouse,  7  East 
558.  572. 

An  auctioneer  may  be  considered  as  the 
agent  and  witness  of  both  parties,  and  under 
Statute  of  Frauds,  §  17,  he  cannot  bind  one  of 
the  parties  by  his  signature,  the  statute  re- 
quiring such  signature  to  be  by  a  third  per- 
son, and  not  by  the  other  contracting  party. 
Farebrother  v.  glmmons,  5  Barn.  &  Aid.  833. 

As  agent  of  bnyor  or  seller. 

An  auctioneer  Is  the  duly  authorized 
agent  of  a  buyer,  so  that  his  signing  a  con- 
tract for  the  purchase  of  real  estate  on  behalf 
of  the  highest  bidder  is  a  sufficient  compli- 
ance with  the  statute  of  frauds,  as  is  also  the 
entering  the  name  of  the  buyer  in  the  auc- 
tioneer's book.  White  v.  Proctor,  4  Taunt 
209,  212. 

An  auctioneer  is  an  agent  of  the  seller  of 
the  goods,  and  for  certain  purposes  he  is 
deemed  the  agent  of  both  the  seller  and  buy- 
er, as  by  knocking  down  the  goods  sold  to  the 
highest  bidder,  and  Inserting  his  name  in  a 
book  as  such,  he  is  considered  the  agent  of 
both  parties.  Thomas  v.  Kerr  (Ky.)  8  Bush, 
619,  621,  96  Am.  Dec.  262. 

"An  actioneer  is  the  agent  of  the  seller 
in  making  the  sale;  when,  however,  the  prop- 
erty is  struck  off,  he  becomes  also  the  agent 
of  the  purchaser  to  the  extent  of  binding  both 
parties  by  his  memorandum  of  sale.  Up  to 
this  point  his  duty  is  to  the  vendor."  Ran- 
dall V.  Lautenberger,  16  R.  I.  159,  13  Ati.  100. 
The  fact  undisclosed  to  bidders,  that  an  auc- 
tioneer, officiating  at  a  Judicial  sale,  is  a  par- 
ty to  the  action  and  interested  in  the  prop- 
erty sold,  renders  the  sale  voidable  at  the  op- 


tion of  the  purchaser,  though  no  actual  fraud 
or  bad  faith  is  shown,  and  though  the  auc- 
tioneer's interest  was  only  that  of  tenant  by 
the  curtesy.  Smith  v.  Harrigan,  27  Abb.  N. 
G.  822,  828,  15  N.  Y.  Supp.  852,  858. 

An  auctioneer  is  the  agent  of  the  person 
who  employs  him  to  sell.  From  the  nature 
of  his  business  he  Is  the  agent  of  the  buyer 
for  the  single  purpose  of  binding  him  by  a 
memorandum  in  writing  to  satisfy  the  stat- 
ute of  frauds,  but  in  all  other  respects  he  is 
the  agent  of  the  seller.  Curtis  v.  Asphiwall, 
114  Mass.  187,  195,  19  Am.  Rep.  832. 

An  auctioneer  in  the  ordinary  discharge 
of  his  duties  is  only  an  agent  to  sell,  and 
when  selling  for  a  marshal  at  a  Judicial  sale 
he  acts  only  as  a  special  agent  of  the  mar- 
shal, without  any  authority,  express  or  im- 
plied, to  go  beyond  the  single  act  of  selling 
the  goods,  and  the  marshal  as  an  officer  to 
execute  the  orders  of  the  court  has  no  author- 
ity in  his  official  character  to  do  any  act  that 
shall  expressly  or  Impliedly  bind  any  one  by 
warranty.  The  Monte  Allegro,  22  U.  S.  (9 
Wheat  616)  616,  644,  645,  6  L.  Ed.  174. 

Broker  or  Jobber  dlsttngnisbed* 

An  "auctioneer"  differs  from  a  **broker" 
in  that  the  latter  both  buys  and  sells,  while 
an  auctioneer  only  sells.  By  a  charter  of 
Henry  VII,  the  business  of  selling  by  auc- 
tion was  confined  to  an  officer  called  an  "out- 
roper,"  and  all  other  persons  were  prohibited 
from  selling  goods  or  merchandise  by  public 
outcry.  But  long  before,  and  at  that  time, 
brokers  exercised  their  trade,  so  that  the  two 
characters  were  different  at  that  time. 
Wilkes  V.  Ellis,  2  H.  Bl.  555,  557. 

An  ''auctioneer"  does  not  purchase  gooas 
at  all,  but  sells  the  goods  of  others  for  a 
commission.  He  differs  from  a  "Jobber," 
who  is  a  merchant  who  purchases  goods  from 
Importers  and  sells  to  retailers.  Steward  v. 
Winters  (N.  Y.)  4  Sandf.  Ch.  587,  590. 

As  limited  to  selling. 

An  auctioneer  is  a  person  who  sells  at 
auction  to  the  highest  bidder,  hence  a  statute 
fixing  the  compensation  of  auctioneers  relates 
only  to  their  services  in  selling  the  property; 
anything  further  will  not  come  within  the 
meaning  of  the  term  "auctioneer."  Russell 
V.  Miner  (N.  Y.)  61  Barb.  534,  539. 

As  trading  person* 

Bee  "Tradeiv-Tradesman.** 

AUDIT. 

"The  word  'audit'  means  to  examine  and 
adjust."  Maddox  v.  Randolph  County,  65 
Ga.  216,  218;  People  v.  Orleans  County 
Sup'rs,  38  N.  Y.  Supp.  890,  891;  People  v. 
Barnes  (N.  Y.)  44  Hun,  574,  57C;  In  re  Mur- 
phy (N.  Y.)  24  Hun,  592,  594  (affirmed  In  86 
N.  Y.  627);  People  v.  Board  of  Sup'rs  of  Jef- 
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ferson  County,  54  N.  Y.  Supp.  782,  784;  Mor- 
ris V.  People  (N.  Y.)  8  Denlo,  381,  391. 

To  audit  18  to  examine  an  account,  com- 
pare it  with  the  vouchers,  adjust  the  same, 
and  to  state  the  balance,  by  persons  legally 
authorized  for  the  purpose.  It  is  not  a  judi- 
cial act  Machias  River  Co.  v.  Pope,  35  Me. 
19,  22. 

The  word  "audit"  in  its  technical  sense 
means  to  examine,  to  pass  upon.  It  is  in 
this  sense  that  the  word  Is  used  in  Rev.  Code, 
f  506,  making  it  the  duty  of  the  ordinary  to 
audit  all  claims  against  the  respective  coun- 
ties. The  party  presenting  the  claim  need 
not  use  the  word  "audit,"  It  Is  sufficient  if 
he  presents  it  for  that  purpose,  and  the  ordi- 
nary examines  it  and  refuses  to  allow  it; 
that  is,  refuses  to  audit  it  and  approve  it,  but 
rejects  and  disallows  it  If  a  party  shows 
that  this  has  been  done,  he  has  a  right  to  sue 
In  court  on  the  claim.  Cobb  County  v.  Ad- 
ams, 68  Oa.  51,  53. 

To  audit  an  account  is  to  examine  and 
digest  it,  or  examine  and  verify  it,  or  exam- 
ine and  adjust  it  In  actual  practice  to  audit 
an  account  is  to  see  that  the  accountant  is 
charged  with  everything  with  which  he  is 
Justly  chargeable,  and  that  nothing  is  placed 
on  the  credit  side  of  the  account  for  which 
he  is  not  justly  entitled  to  credit;  and  then, 
after  the  debit  and  credit  are  thus  made  up, 
to  ascertain  the  balance  remaining  in  his 
hands.  In  re  Heath's  Estate,  33  Atl.  46,  47, 
52  N.  J.  Eq.  (7  Dick.)  807. 

In  a  statute  requiring  the  necessary  ex- 
penses of  witnesses  to  be  audited  by  the 
proper  executive  department,  the  word  "au- 
dit" does  not  necessarily  imply  that  these  ex- 
penses must  be  audited  in  the  first  instance 
by  an  executive  department  or  ofiicer.  The 
statute  fixes  the  amount  to  be  allowed  for 
attendance  and  mileage  to  witnesses  entitled 
to  compensation;  therefore  the  auditing  con- 
templated must  be  done  primarily  in  the 
court  in  which  the  case  is  pending.  Sanborn 
V.  United  States.  10  Sup.  Ct  812,  816^  135  U. 
S.  271,  34  L.  Ed.  112. 

Defendant  was  convicted  under  a  stat- 
ute providing  that  a  public  officer  holding  or 
discharging  the  duties  of  any  office,  a  part  of 
whose  duty  it  Is  to  audit  or  take  part  in  au- 
diting, allowing,  or  paying  claims  or  demands 
upon  the  state,  who  knowingly  audits,  al- 
lows, or  pays,  or  directly  or  Indirectly  con- 
sents to  the  auditing,  allowance,  or  payment 
of  any  claim  which  is  false  and  fraudulent,  or 
which  contains  charges  or  items  which  are 
false  or  fraudulent,  is  guilty  of  a  felony.  De- 
fendant had  manufactured  the  claim,  and  it 
was  insisted  that  he  was  not  guilty,  because 
the  manufacturer  of  a  false  claim  could  not 
be  said  to  be  auditing  in  any  sense  of  the 
word.  Defendant's  contention  was  held  to 
be  fallacious;  the  court  saying:  "Upon  a  sen- 
sible view  of  the  statute  it  must  be  held  to 
include  within  Its  fair  intent  a  case  where  an 


official  charged  with  the  duty  to  audit  a  valid 
claim  intentionally  makes  unlawful  use  of 
his  official  signature  and  seal  to  give  a  de- 
ceptive value  to  any  fraudulent  demand  up- 
on the  public  funds."  State  v.  Bourne,  90  N. 
W.  1105,  1106,  86  Minn.  426. 

An  audit  is  an  examination  in  general; 
an  examination  of  accounts,  comparing  the 
charges  with  the  vouchers.  To  audit  char- 
ges in  bills  rendered  does  not  simply  mean 
to  determine  their  amount  in  the  sense  of 
binding  the  other  party.  Upon  such  auditing 
a  bill  will  be  approved  or  rejected,  and  on 
an  iBuditing  by  municipal  authorities  a  rejec- 
tion would  not  preclude  recovery,  if  the  claim- 
ant had  a  meritorious  cause  of  action.  Clem- 
ent V.  City  of  Lewiston,  53  Atl.  984,  985,  97 
Me.  95. 

Clains  ez  eontraotn* 

An  audit  is  an  examination  and  adjust- 
ment of  bills  and  claims  on  contract  Cavan 
V.  City  of  Brooklyn,  5  N.  Y.  Supp.  758,  760. 

Municipal  Corporation  Act  S  864  (St 
1883,  p.  266),  declares  that  all  demands 
against  a  city  or  town  of  the  sixth  class  shall 
be  presented  and  audited  by  the  board  of 
trustees,  etc.  Held,  that  the  term  "audit" 
was  not  applicable  to  demands  arising  ftom 
torts.  Adams  v.  City  of  Modesto,  181  CaL 
501,  502,  63  Pac.   1063. 

"Audit"  applies  only  to  claims  ex  con- 
tractu and  not  to  claims  for  unliquidated 
damages  for  injuries,  and  was  used  with  such 
meaning  in  Code,  S  757,  providing  that  no 
person  shall  sue  any  city  unless  the  claim  ]b 
first  presented  to  be  audited  and  allowed. 
Shields  v.  Town  of  Durham,  24  8.  B.  794, 
118  N.  C.  450,  36  L.  R.  A  293. 

In  Code,  §  1733,  providing  that  the  board 
of  directors  of  a  district  township  shall  audit 
and  allow  all  just  claims  against  the  dls^ 
trlct,  "audit''  refers  to  claims  arising  on 
contract,  and  meansL  the  comparison  of  the 
claim  with  the  vouchers.  A  claim  for  pe^ 
sonal  injuries  against  a  town  Is  not  one  aris- 
ing in  the  course  of  business,  and  Is  not  tbe 
subject  of  county  audit  in  the  proper  sense  of 
the  word.  The  examination  of  such  a  claim 
may,  and  usually  would,  require  the  aid  of  ex- 
perts and  other  means  of  determination 
which  would  render  the  examination  Incon^ 
sistent  with  the  idea  of  an  audit  of  the 
claim.  Green  v.  Incorporated  Town  of  Spen- 
cer, 25  N.  W.  681,  67  Iowa,  410. 

Disallowanoe  or  rednctloii. 

Laws  1873,  c.  593,  f  2,  declaring  that  the 
expenses  of  the  examination  of  any  insurance 
company  shall  be  borne  by  the  company  after 
being  approved  by  the  superintendent  of  the 
insurance  and  audited  by  the  controller, 
means  that  the  controller  should  make  an 
examination  for  the  purpose  of  seeing  wheth- 
er the  preliminary  steps  had  been  taken,  and 
he  had  no  power  arbitrarily  either  to  in- 
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crease,  decrease,  or  reject  the  bill.     In  re 
Murphy  (N.  Y.)  60  How.  Prac.  258,  259. 

*'Audit,"  as  used  in  Laws  1868,  c.  172, 
f  2,  providing  that  the  board  of  town  auditors 
shall  audit  the  accounts  of  the  commission- 
ers of  highways  for  all  moneys  received  and 
disbursed  by  them  by  virtue  of  their  offices, 
means  to  hear  or  to  examine  an  account, 
and  in  its  broader  sense  Includes  adjustment, 
allowance,  or  disallowance  or  rejection;  and 
hence,  where  bills  for  the  expenditures  of 
the  commissioners  of  highways  were  present- 
ed to  the  board  of  town  auditors,  and  exam- 
ined by  them,  and  decided  to  be  not  legal  lia- 
bilities of  the  town,  and  rejected,  such  bills 
were  audited  by  the  auditors  within  the 
meaning  of  the  statute.  People  v.  Barnes, 
20  N.  E.  600,  610,  114  N.  Y.  317. 


In  its  broad  sense  **audit"  means  to  hear, 
examine,  and  determine  a  claim,  by  its  allow- 
ance or  disallowance  or  rejection  in  toto  or  in 
part,  so  that  the  examination  and  considera- 
tion of  all  the  items  of  a  claim  constitutes 
an  audit,  though  some  items  may  be  allowed 
and  others  rejected*  People  v.  Orleans  Coun- 
ty Sup'rs,  38  N.  Y.  Supp.  880,  801,  60  Misc. 
Rep.  213. 

"Audit,**  as  applied  to  the  action  of  a 
board  of  town  auditors,  means  to  hear  and 
examine.  It  includes  both  the  adjustment  or 
allowance  or  the  disallowance  or  reduction 
of  an  account  People  v.  Town  Board  of 
SaliJia,  50  N.  Y.  Supp.  538,  535,  27  App.  Dlv. 
476. 

Heariais  Imported* 

The  auditing  of  a  claim  signifies  a  hear- 
ing on  examination,  and  includes  its  adjust- 
ment or  disallowance  or  rejection.  People  v. 
Board  of  Town  Auditors,  26  N.  Y.  Supp.  122, 
124,  74  Hun,  88. 

Laws  1874,  c.  823,  declared  that,  in  all  pro- 
ceedings before  the  Governor  for  the  remov- 
al of  any  county  officer  on  charges  preferred 
against  him,  all  the  costs  and  charges  thereof 
shall  be  a  county  charge  upon  the  county, 
which  shall  be  audited  by  the  board  of  super- 
visors. Held,  that  "audit**  meant  that  the 
board  of  supervisors  shall  examine  all  ac- 
counts relative  to  the  matter,  comparing  the 
charges  with  the  vouchers,  examine  parties 
and  witnesses,  allow  or  reject  charges,  and 
state  the  balance.  People  v.  Oneida  County 
Sup*r8  (N.  Y.)  24  Hun,  413,  419. 

To  audit  implies  to  hear,  and  upon  the 
hearing  to  adjust  or  to  allow  or  to  reject  or 
otherwise  decide  according  to  the  nature  of 
the  claim.  Territory  v.  Grant,  21  Pac.  603, 
3  Wyo.  241. 

It  is  not  an  "audit**  by  a  town  board, 
where,  without  allowing  or  disallowing  any 
specific  item  charged  in  the  account,  and 
without  deciding  that  any  definite  or  particu- 
lar dnys  were  not  spent  in  the  services  of  the 
town,  they  arbitrarily  cut  down  the  bill  to 
IWds.  &P.— 41 


suit  their  own  notions.  The  auditors  must 
perform  their  duties  by  passing  specifically 
upon  the  specified  charges;  their  correction 
must  be,  not  an  arbitrary  guess  at  the  gross 
sum,  but  an  actual  audit  of  the  amount  pre- 
sented. People  T.  Town  Auditor  of  Blmira, 
82  N.  Y.  80,  83. 

JvdloiAl  disevetiom  Implied* 

As  used  in  Laws  1892,  conferring  power 
on  supervisors  to  annually  audit  all  accounts 
and  charges  against  the  county,  "audit** 
means  simply  to  examine  or  to  adjust,  and 
clearly  implies  the  exercise  of  Judicial  dis- 
cretion. People  V.  JefFerson  County  Sup'rs, 
54  N.  Y.  Supp.  782,  784,  35  App.  Div.  239 
(citing  In  re  Murphy  [N.  Y.]  24  Hun,  592, 
which  is  affirmed  in  86  N.  Y.  627). 

"Audit,**  as  used  in  St  1841,  p.  267,  f  4, 
providing  that  the  supervisors  shall  audit 
and  allow  the  account  of  associate  Judges 
for  the  arrears  of  salary,  etc.,  means  to  hear, 
examine,  adjust,  pass  upon,  and  settle  the 
account.  It  matters  not  whether  the  duty 
was  difficult  or  easy;  in  its  nature  it  requir- 
ed the  exercise  of  Judgment  Morris  v.  Peo- 
ple (N.  Y.)  3  Denio,  881,  891.  "Audit**  means 
"to  hear,  examine,  adjust,  pass  upon,  and  set- 
tle the  account;  •  •  •  in  its  nature  it  re- 
quires the  exercise  of  Judgment**  In  re 
Clark  (U.  S.)  5  Fed.  Cas.  853,  854  (citing  Mor- 
ris V.  People  [N.  Y.]  3  Denio,  391). 

In  a  statute  providmg  that  claims 
against  a  town  should  be  presented  to  the 
board  of  town  auditors  for  audit  and  to  be 
certified  by  the  board  of  supervisors,  "audit** 
means  to  examine  and  pass  upon  the  claim, 
and  imports  the  exercise  of  Judgment  thus 
vesting  a  discretion  in  the  board  of  auditors. 
PeoQle  y.  Barnes  (N.  Y.)  44  Hun,  574,  576. 

To  audit  a  claim  ex  vl  termini  embraces 
the  exercise  of  Judgment  People  v.  Board 
of  Apportionment  and  Audit,  52  N.  Y.  224, 
227. 

Seasonable   time  for  azaaUiuitlon  an- 
tliorlsed* 

"Audit**  implies  an  examination  and  con- 
sideration, so  that  a  reasonable  time  must 
be  allowed  after  the  presentation  of  a  claim 
to  the  county  commissioners  in  which  they 
will  audit  the  claim  before  an  action  can 
be  brought  for  refusing  to  allow  the  claim. 
Board  of  Com*rs  of  Rio  Grande  County  v. 
Bloom,  59  Pac.  417,  419,  14  Colo.  App.  187. 

As  Terify. 

"Audit**  means  to  make  an  audit  of,  ex- 
amine, and  verify  by  reference  to  vouchers, 
as  an  account  or  accounts,  as  to  audit  the 
accounts  of  a  treasurer;  and  as  used  in  a 
contract  providing  that  certain  estimates  of 
work  done,  furnished  by  the  engineers,  shall 
be  audited  by  the  company,  does  not  mean 
to  examine,  measure,  and  compute  the  work, 
but  to  examine  and  compare  the  estimates 
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and  Youcliers  with  previous  estimates^  vouch- 
ers, and  payments  made  thereof.  Ford  v. 
Springer  Land  Ass'n,  41  Pac.  541,  550,  8  N. 
M.  87. 

"Audit"  means  to  examine,  settle,  and  ad- 
just accounts;  to.  verify  the  accuracy  of  the 
statements  submitted  to  the  auditing  officer  or 
body.  The  term  is  .confined  to  the  Investiga- 
tion of  ''accounts,"  the  examination  and  al- 
lowance of  which  is  termed  "auditing."  Peo- 
ple V.  Green  (N.  Y.)  5  Daly,  194,  200. 

To  audit  an  account  is  to  examine  and 
ascertain  whether  it  is  accurate,  and  such  is 
its  use  in  Laws  1898,  c.  568»  as  amended  by 
Laws  1891,  c.  291,  providing  that  the  board 
of  estimate  and  apportionment  was  authoriz- 
ed to  audit  and  allow  claims  for  advertising 
notices,  etc.  People  v.  Gilroy,  31  N.  Y.  Supp. 
776.  780,  82  Hun,  500. 

AUDITA  QUERELA. 

"Audita  querela"  is  a  writ  to  be  deliv- 
ered against  an  unjust  judgment  or  execu- 
tion by  setting  it  aside  for  some  injustice 
of  the  party  that  obtained  it,  which  could 
not  be  pleaded  in  bar  to  the  action.  Long- 
worth  V.  Screven  (S.  C.)  2  Hill,  298,  299,  27 
Am.  Dec.  381;  Hopkins  v.  Hay  ward,  34  Vt. 
474,  477;  Scott  v.  Larkln,  13  Vt  112,  114; 
Orlswold  V.  Town  of  Rutland,  23  Vt  324, 
326;  Town  of  Poultney  v.  State  Treasurer, 
25  Vt  168^  170;  Wardell  v.  Eden  (N.  Y.)  2 
Johns.  Gas.  258,  261;  McLean  v.  Bindley, 
114  Pa.  559,  8  Atl.  1,  2;  Fischer  y,  Johnson, 
74  Mo.  App.  64,  68. 

"Audita  querela"  \b  a  summary  proceed- 
ing against  a  judgment  of  a  court  when  it 
is  clear  that  new  matter  arising  after  judg- 
ment is  of  such  a  nature  that  the  judgment 
ought  not  to  be  executed.  Wetmore  v.  Law, 
(N.  Y.)  34  Barb.  515.  517. 

The  writ  of  audita  querela  is  a  com- 
mencement of  a  suit  at  common  law,  recog- 
nized also  by  statute,  in  which  plaintiff  asks 
to  be  relieved  from  a  judgment  or  execution 
or  both,  by  reason  of  some  matter  affecting 
their  validity  which  he  has  not  had  an  op- 
portunity to  plead.  Foss  v.  Witham,  91 
Mass.  572. 

The  writ  of  audita  querela  was  ancient- 
ly the  mode  of  obtaining  relief  against  judg- 
ments, either  by  a  party  to  the  record  upon 
matter  which  he  could  not  have  pleaded,  or 
by  strangers.  So  late  as  1824  it  was  said 
by  Best,  J.,  that  it  was  neither  an  obsolete 
or  difficult  proceeding.  2  Bing.  41.  But  it 
has  been  superseded  to  a  very  great  extent 
if  not  entirely,  in  our  state,  by  a  motion  to 
vacate  the  judgment,  upon  which,  whenever 
the  question  offered  is  not  clear,  an  issue 
may  be  directed.  Kendall  v.  Hodgins,  14 
N.  Y.  Super.  Ct.  (1  Bosw.)  659,  665. 

The  writ  of  audita  querela  in  England 
was  a  form  of  action  which  lies  for  a  defend- 


ant to  recall  or  prevent  an  execution  on  ac- 
count of  some  matter  occurring  after  judg- 
ment amounting  to  a  discharge.  One  of  tbe 
characters  of  the  suit  was  that  its  venue  was 
of  the  court  Issuing  the  execution,  its  proT- 
ince  was  to  deal  with  its  own  judgment  and 
the  Legislature  of  Georgia,  in  adopting  tlie 
illegality  proceeding,  seems  to  conline  tlie 
office  of  illegality  to  executions  and  judg- 
ments issuing  out  of  and  returnable  to  the 
courts,  and  by  express  provision  of  law  re- 
quires the  illegality  to  be  returned  by  the 
levying  officer  to  the  court  from  which  it 
was .  issued.  Manning  y.  Phillips,  65  Ga. 
548,  550. 

"An  audita  querela  is  an  equitable  ac- 
tion which  lies  for  a  person  who  either  is 
in  execution  or  In  danger  of  being  so  on  a 
judgment  when  he  has  matter  to  show  that 
such  execution  ought  not  to  have  Issued  or 
should  not  issue  against  him,  and  is  of  a 
most  remedial  nature,  and  seems  to  h&ye 
been  Invented  lest  in  any  case  there  sboold 
be  an  oppressive  defect  of  justice  when  the 
party  has  a  good  defense,  but  had  not,  nor 
has  any,  other  means  to  take  advantage  of 
It"  Stanlford  v.  Barry  (Vt)  1  Aik.  321,  323, 
15  Am.  Dec.  692. 

The  writ  of  audita  querela  is  a  common- 
law  writ  which  Is  recognized  by  statute  as 
an  existing  remedy.  Pub.  St  c.  186,  H  1-& 
By  section  3  the  cause  is  to  be  heard  by  the 
court  on  any  Issue  of  law  or  fact  &i^d  SDCb 
judgment  is  to  be  rendered  as  law  and  jus- 
tice shall  require.  As  was  said  of  the  ear- 
liest statute  on  this  subject  in  this  common- 
wealth (St  1780,  c.  47),  the  present  statute 
''has  left  the  cases  In  which  it  Is  a  suluble 
remedy  to  be  determined  by  rules  and  prece- 
dents at  common  law."  Lovejoy  v.  Webber, 
10  Mass.  101.  In  the  case  above  cited  the 
writ  was  held  to  be  a  suitable  remedy  where 
the  debtor,  after  service  of  an  original  writ 
upon  him,  and  before  its  return,  satisfied 
the  demand,  and  the  creditor  afterwards  en- 
tered the  action,  recovered  judgment  and 
caused  his  execution  to  be  levied  on  the 
debtor's  property.  See,  also,  Thatcher  v. 
Gammon,  12  Mass.  268,  270.  So,  where  one 
of  two  judgment  debtors  pays  the  judgment 
and  the  execution,  instead  of  being  returned 
satisfied,  is  returned  unsatisfied,  and  an  alias 
execution  is  taken  out  on  which  the  other 
debtor  is  arrested.  Brackett  v.  Wlnslow, 
17  Mass.  153.  So,  where  the  execution  calls 
for  a  larger  sum  than  is  authorized  by  the 
judgment  Stone  v.  Chamberlain,  73  Mass. 
(7  Gray)  206.  So,  if  the  judgment  debtor 
resides  out  of  the  commonwealth,  and  the 
creditor,  having  obtained  judgment  by  de- 
fault, takes  out  execution  within  one  year 
thereafter,  without  first  giving  bond,  as  re- 
quired by  law.  Radclyffe  v.  Barton,  161 
Mass.  327,  330,  37  N.  E.  373  (citing  Dingman 
V.  Myers,  79  Mass.  [13  Gray]  1;  Barker  v. 
Walsh,  96  Mass.  [14  Allen]  172;  Barrett  v. 
Vaughan,  6  Vt  243;  Avery  v.  United  SUtes. 
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79  n.  8.  [12  Wall.]  804,  20  L.  Ed.  405;  Com. 
Dig.  "Audita  Querela,"  C). 

A  writ  of  audita  querela  is  of  n  remedial 
nature,  and  ia  said  to  have  been  invented 
principally  to  relieve  a  party  who  has  a 
good  defense,  but  is  too  late  to  make  it  in 
tbe  ordinary  form  of  proceeding.  The  prac- 
tice of  the  courts  in  granting  summary  re- 
lief on  motion  has  almost  rendered  it  use- 
less and  unnecessary  in  modem  times.  In 
Massachusetts  this  form  of  proceeding  still 
remains  in  practice,  and  has  the  direct  sanc- 
tion of  legislative  authority.  Rev.  St  c. 
IIZ  From  the  nature  of  the  writ  it  indi- 
cates a  proceeding  in  a  case  which  has  been 
the  subject  of  a  ludicial  decision  or  Judg- 
ment in  a  court  of  law,  and  where  defendant 
in  the  original  suit  will  be  unjustly  depriv- 
ed of  his  right  if  the  Judgment  or  execution 
is  allowed  to  be  treated  as  valid.  CofQn  v. 
Ewer,  46  Masa  (5  Mete.)  228.  230,  231. 

''Audita  querela"  is  a  Judicial  writ  For- 
merly it  was  issued  only  in  discretion,  but 
afterwards  was  sued  out  of  chancery;  but 
it  must  always  be  to  the  court  having  the 
record.  Its  purpose  is  to  set  aside  a  Judg- 
ment or  execution,  and  consequently,  like 
error,  certlomri,  and  other  Judicial  writs, 
it  must  be  between  the  parties  to  the  former 
proceeding.  Gleason  v.  Peck,  12  Vt  66,  59, 
86  Am.  Dec.  829. 

"Audita  querela"  does  not  lie  to  set  aside 
an  execution  issued  in  pursuance  of  a  decree 
of  the  court  of  chancery.  Qarfield  v.  Ver- 
mont University,  10  Vt  536. 

**Audita  querela"  is  not  available  where 
the  injury  of  which  the  plaintift  complains 
is  attributable  to  his  own  neglect,  nor  to 
correct  an  error  of  the  court  in  rendering 
the  Judgment  Walter  t.  Foss,  82  Aa  643, 
67  Vt  691. 

**Audita  querela"  cannot  be  sustained  for 
error  in  law  or  in  fact  Sutton  v.  Tyrrell, 
10  Vt  87,  89. 

The  writ  of  audita  querela,  though  au- 
thoriised  by  statute,  is  derived  from  the  com- 
mon law,  and  is  governed  by  the  rules  of 
the  common  law  as  to  its  proceedings,  mode 
of  trial,  rendition,  and  effect  of  final  Judg- 
ment   Johnson  t.  PUmpton,  30  Vt  420,  422. 

AUDITOR. 

An  auditor  is  one  authorised  to  examine 
accounts,  compare  charges  with  vouchers, 
examine  parties  and  witnesses,  allow  and  re- 
ject charges,  and  state  a  balance.  People 
V.  Oneida  CSounty  Sup'rs  (N.  Y.)  24  Hun,  413, 
419. 

An  auditor  is  a  person  appointed  and 
authorized  to  audit  or  examine  an  account 
or  accounts,  compare  the  charges  with  the 
vouchers,  examine  the  parties  and  witnesses, 
allow  or  reject  charges,  and  state  the  bal- 


ance.   Sawyer  v.  Mayhew,  71  N,  W.  141, 142, 
10  S.  D.  la 

Ooiaptroller  synoaymoiis. 

The  words  "auditor"  and  "comptroller," 
as  used  in  the  Constitution  and  statutes  of  the 
states  of  the  Union,  are  synonymous.  Btate 
V.  Doron,  5  Nev.  399,  418. 

Const  1872,  art  14,  f  1,  declares  that 
county  officers  shall  consist  of  sheriffs,  cor- 
oners, prothonotaries,  registers  of  wills,  re- 
corders of  deeds,  commissioners,  treasurers, 
surveyors,  auditors  or  controllers,  clerks  of 
the  courts,  district  attorneys,  and  such  others 
as  may  from  time  to  time  be  established  by 
law.  Held  that  by  the  fair  import  of  the 
language,  'Auditors  or  controllers,"  in  the 
connection  in  which  it  is  used  with  other 
official  titles,  admits  of  but  one  construction, 
which  is  that  it  assumes  that  each  substan- 
tially exercises  the  same  powers  and  per- 
forms the  same  duties,  and  when  those  du- 
ties are  coextensive  with  the  county  by 
whichever  name  the  officer  performing  them 
may  be  designated,  they  shall  be  county 
officers.  Taggart  t.  Commonwealth,  102  Pa. 
354,  864. 

Of  eoiutj. 

As  Judicial  officer,  see  ^'Judicial  Officer.** 

Of  eoiurts. 

The  term  "Auditor"  is  often  used  to  des- 
ignate an  officer  whose  duties  are  properly 
those  of  a  master.  Blain  v.  Patterson,  48  N. 
H.  161,  152. 

A  person  appointed  in  an  action  at  law 
in  cases  where  a  preliminary  or  tentative 
investigation  becomes  a  necessity  is  ordina- 
rily designated  as  an  "auditor,"  while  in  pro- 
ceedings in  equity,  the  designation  is  that  of 
"master."  Fenno  v.  Primrose  (U.  S.)  119 
Fed.  801,  804,  58  O.  .0.  A.  813. 

"An  auditor  is  an  officer  either  at  law  or 
In  equity  assigned  to  state  the  items  of 
debit  and  credit  between  the  parties  and  ex- 
hibit the  balance."  Whitwell  v.  Willard,  43 
Mass.  (1  Mete.)  21&-218;  Fisk  T.  Gray,  100 
Mass.  191,  193. 

"Auditor"  is  a  term  which  designates  an 
agent  or  officer  of  the  court  who  examines 
and  digests  accounts  for  the  decision  of  the 
court  He  does  not  decree,  but  prepares  ma- 
terials on  which  a  decree  may  be  made. 
Field  V.  Holland,  10  U.  S.  (6  Cranch)  8,  21,  8 
Jm  Ed.  136;  Whitehead  t.  Perie^  15  Tex.  7, 
IL 

St  1817,  c.  96,  S  25,  provides  that  when- 
ever a  cause  is  at  issue,  and  it  shall  appear 
that  the  trial  will  require  an  investigation 
of  accounts  or  an  examination  of  vouchers 
by  the  Jury,  the  court  may  appoint  one  or 
more  auditors  to  hear  the  parties,  and  ex- 
amine their  vouchers  and  evidence,  and  state 
the  account,  and  make  report  thereof  to  the 


AUDITOR 


64A 


AUTHJSNTIO 


court  Held,  that  such  auditors  "are  not  i 
the  same  as  auditors  in  an  action  of  account  | 
at  common  law.  They  are  the  same  only 
In  name.  The  powers  of  the  one  are  by  no 
means  the  measure  of  the  powers  of  the 
other.  In  the  words  of  the  statute,  they  are 
to  hear  the  parties,  in  the  most  general  terms. 
They  are  to  hear  them  as  to  everything,  with- 
out limit,  and  without  restriction,  bearing  up- 
on the  matter  which  they  have  in  charge,  and 
the  duty  which  they  have  to  perform;  that 
is,  taking  and  stating  an  account  They  are 
to  hear  them  upon  everything  material  in  re- 
lation to  the  account;  everything  proper  to 
be  considered  in  deciding  upon  the  merits  of 
the  claims  of  the  respective  parties.  They 
are  not  only  to  examine  vouchers,  but  evi- 
dence in  relation  to  all  questions  arising  in 
the  investigation  of  accounts."  Locke  v.  Ben- 
nett, 61  Mass.  (7  Cush.)  445,  448. 

A  person  or  persons  called  in  by  the 
court  to  hear  matters  of  detail  which  the 
court  has  not  time  to  hear,  and  to  inform 
the  conscience  of  the  court  as  to  facts  which 
are  essential  to  be  known  before  a  particu- 
lar Judgment  or  decree  can  be  pronounced. 
A  peculiar  example  of  the  Jurisdiction  of 
an  auditor  is  in  the  determination  of  an  ex- 
ecutor's accounts,  for  the  executor,  instead 
of  paying  the  funds  over  at  his  own  risk, 
may  bring  the  assets  into  court  for  distribu- 
tion, and  then  the  court,  instead  of  go- 
ing into  a  minute  settlement  of  his  accounts 
and  into  all  those  questions  which  may  affect 
distribution,  refers  the  whole  matter  to 
auditors  for  hearing  and  determination  in 
strict  analogy  to  references  of  a  chancellor  to 
a  master.  Appeal  of  Miller,  30  Pa.  (6  Casey) 
478,  490. 

"Auditors*'  are  instruments  of  the  court 
by  which  the  law  is  administered.  They  are 
appointed  without  the  consent  of  the  party, 
and  their  decisions  are  subject  to  review  by 
the  court  Read  v.  Barlow  (Vt)  1  Aikens, 
145,  147. 

It  is  Immaterial  on  a  writ  of  inquiry 
by  what  name  a  person  is  designated  to 
whom  the  question  of  damages  is  referred, 
whether  it  be  by  the  name  of  auditor,  which 
is  not  unusual,  or  assessor,  as  he  is  some- 
times designated  in  some  of  the  states,  or 
master,  as  may  perhaps  be  the  more  appro- 
priate designation.  The  name  is  immaterial, 
the  duties  being  the  same,  namely,  to  in- 
vestigate the  damages  sustained  by  the  plain- 
tiff and  the  cause  of  action,  and  to  report 
thereon  for  the  information  of  the  court 
Price  Y.  Dearborn,  34  N.  H.  481,  486. 

Of  state. 

"Auditor,"  as  used  in  Const,  art  6,  f  2, 
declaring  that  the  Secretary  of  State  shall, 
by  virtue  of  his  office,  be  auditor  of  public 
accounts,  cannot  be  construed  as  conferring 
any  Judicial  power  on  him,  so  that  his  de- 
termination of  a  claim  would  be  as  binding 
upon  the  parties  as  the  Judgment  of  a  court 


Abbott  defines  the  power  of  an  auditor  of 
public  accounts  as  "an  officer  of  government 
whose  function  it  is  to  examine,  verify,  and 
approve  or  report  accounts  of  persons  who 
have  had  the  disbursements  of  government 
moneys,  or  have  furnished  supplies  for  gov- 
ernment use."  Burriirs  definition  of  tbe 
term  "auditor"  is  this:  "An  officer  or  per- 
son whose  business  is  to  examine  and  verify 
accounts  of  persons  entrusted  with  money.  A 
person  appointed  to  examine  a  particular  a^ 
count  and  state  or  certify  the  result  in  do- 
ing which  he  la  said  to  audit  tbe  account" 
**The  office  of  public  auditor  Is  to  be  found  in 
the  administrative  department  in  every  or- 
ganization of  government  and,  ev^i  where  he 
is  empowered  to  act  upon  his  official  Judg- 
ment his  functions  are  only  quasi  JodiciaL" 
State  V.  Brown,  10  Or.  215»  220. 

"Auditor,"  as  used  in  Const  art  6,  I  2, 
describing  the  duties  of  the  Secretary  of  State, 
and  declaring  that  he  shall  be  ex  officio  au- 
ditor, signifies  an  officer  whose  business  is 
to  examine  and  certify  aocounts  and  claims 
against  the  state,  and  to  keep  an  account  be- 
tween the  state  and  its  treasurer.  State  v. 
Hastings,  10  Wis.  525,  530. 

A  state  auditor  is  an  officer  of  the  state 
connected  with  its  fiscal  operations.  Tbe 
taxes,  after  the  rate  is  prescribed  by  the 
Legislature,  are  to  be  levied  by  him.  Audi- 
tor V.  Treasurer,  4  S.  a  (4  Rich.)  311,  312. 

AUGMENTATION. 

The  term  "augmentation^  is  defined  to 
mean  the  act  of  increasing  or  making  larger 
by  addition,  expansion,  or  dilation;  the  act 
of  adding  to  or  enlarging.  Vejar  v.  Mound 
City  Land  &  Water  Ass'n,  97  Cat  659,  663, 
32  Pac.  713,  715. 

AUNT. 

Where  a  will  provided  that  ••my  Aunt  C. 
and  my  cousins  [naming  seven  persons]  shalJ 
take  an  equal  share"  in  certain  real  estate, 
the  word  "aunt"  and  the  word  "cousins"  wiU 
be  regarded  as  merely  descriptive  of  the  per- 
sons named  for  the  purpose  of  identification, 
and  not  as  indicating  a  class.  Moffett  v. 
Elmendorf,  46  N.  E.  845,  847,  152  N.  X.  475» 
57  Am.  St  Rep.  529. 

AURA  EPILEPTICA. 

"Aura  epileptica"  is  a  term  used  to  desig- 
nate the  sensation  of  a  cold  vapor  frequently 
experienced  by  epileptics  before  the  loss  of 
consciousness  occurs  in  an  epileptic  fit  Aa- 
rentz  v.  Anderson,  8  Pittsb.  B.  (Pa.)  310,  sa 

AUTHENTIC. 

"Authentic,"  as  used  in  Rev.  St  p.  20& 
c.  22,  I  69,  providing  that  every  person  wIm 
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shall  fiilsel J  make,  alter,  forge,  or  coanterfeit 
any  record  or  other  authentic  matter  of  a  pub- 
lic nature^  shall  be  deemed  guilty  of  forgery, 
means  vested  with  all  due  formality  and  le- 
gally attested;  and  hence  a  filing  book,  which 
was  merely  a  probate  Judge's  memorandum 
book,  and  not  required  by  law  to  be  kept,  be- 
ing merely  a  convenient  book  of  reference  in 
which  entries  were  made  generally  by  the 
probate  judge,  purporting  to  give  the  names 
of  certain  persons  who  had  made  applications 
for  lots,  was  not  an  authentic  matter  of  a 
public  nature.  Downing  ▼.  Brown,  3  Ck>lo. 
571.  690. 

Under  Spanish  Jurisprudence  the  "au- 
thentic interpretation  of  laws"  is  that  given 
by  the  legislator  himself,  who  alone  has  au- 
thority to  resolve  the  doubts  and  fix  the  sense 
of  words,  and  whose  decision  is  obligatory  on 
citizens  and  tribunals  and  must  be  obeyed, 
both  within  and  without  courts  of  Justice. 
Houston  V.  Robertson's  Adm'r,  2  Tex.  1,  26 
(citing  Diccionario  de  Legisladon,  p.  816). 

AUTHEHTIGATE— AUTHENTICATION, 

See  ''Legally  AuthenUcated";    "Proper- 
ly Authenticated." 

"Authenticate"  Is  defined  by  Webster 
"to  render  authentic,  to  give  authority  to  or 
proof,  attestation  or  formality  requhred  by 
law  as  BufQcient  to  entitle  to  credit";  in 
Bouvler's  Dictionary  as  "the  proper  or  legal 
attestation,  or  acts  done  with  a  view  of  ex- 
ecuting an  instrument  to  be  known  and 
identified";  and  in  Burrill's  Dictionary  as 
"the  act  or  mode  of  giving  legal  authority  to 
a  statute,  record,  or  other  legal  instrument  or 
certified  copy  thereof,  so  as  to  render  it  legal- 
ly admissible  in  evidence."  There  is  no  in- 
herent meaning  in  the  word  which  requires 
the  authentication  to  be  in  writing.  The 
words  "properly  and  legally  authenticated  so 
as  to  entitle  them  to  be  received  in  evidence," 
in  a  statute  requiring  such  authentication  of 
certain  papers,  must  be  construed  as  if  the 
expression  were  "so  properly  and  legally  au- 
thenticated, as  to  entitle";  that  is,  "so  prop- 
erly and  legally  authenticated  that  they 
would  be  entitled  to  be,"  etc.  In  re  Fowler 
(U.  S.)  4  Fed.  303,  310. 

In  legal  parlance  "authenticate"  means 
vested  with  all  due  formalities  and  legally 
attested,  and  cannot  apply  to  a  memorandum 
book  kept  by  a  probate  Judge  which  he  is  not 
required  to  keep.  Downing  y.  Brown,  3 
Colo.  571,  580. 

The  word  "authenticate,"  as  applied  to 
the  certification  of  a  check,  is  not  a  definite 
signlflcation  as  forming  part  of  the  certifica- 
tion. United  States  v.  Potter  (U.  S.)  56  Fed. 
83,  92. 

"Authenticate"  means  to  give  verity,  to 
impart  to  the  instrument  its  validity  and  op- 
erative effect.     Until  an  ordinary  deed  has 


been  signed,  sealed,  and  delivered,  it  is  to- 
tally invalid  as  a  deed,  and  all  of  these  sev- 
eral acts  must  concur,  or  it  cannot  be  said 
to  have  been  executed  and  capable  of  au- 
thentication within  a  statute  providing  for 
the  attesting  and  authentication  of  a  deed  of 
a  husband  and  wife.  Hartley  v.  Ferrell,  9 
Fla.  374.  380. 

"The  authentication  of  a  written  instru- 
ment is  such  ofiicial  attestation  as  will  ren- 
der it  legally  admissible  in  evidence."  May- 
field  V.  Sears,  32  N.  B.  816,  133  Ind.  86. 

"Authentication"  of  any  document  is  that 
which  is  certified  concerning  it  by  the  proper 
certifying  otELcer.  Ordway  y.  Oonroe,  4  Wis. 
45,  50. 

AUTHOR. 

An  "author**  is  defined  to  be  one  "who 
produces,  creates,  or  brings  into  being;  the 
beginner,  former,  or  first  mover  of  anything: 
hence  the  efficient  cause  of  a  thing."  The 
term  is  especially  applicable  to  one  who  com- 
poses or  writes  a  book  or  writing,  and,  in  a 
more  general  sense,  to  one  who  occupies  his 
time  composing  or  writing  books  or  writings. 
Leidersdorf  v.  Flint  (U.  S.)  15  Fed.  Cas.  260, 
261. 

An  author  may  be  said  to  be  the  creator 
or  Inventor  both  of  the  ideas  contained  in 
his  book,  and  the  combination  of  words  to 
represent  them.  Stowe  v.  Thomas  (U.  S.)  28 
Fed.  Gas.  201,  206. 

The  term  "author"  is  used  in  the  copy- 
right laws  to  designate  the  person  who  pri- 
marily develops  a  mental  production  by 
means  of  a  series  of  written  or  printed  words 
arranged  for  an  intelligent  purpose  in  an  or- 
derly succession  of  expressive  combinations. 
Keene  v.  Wheatley  (U.  S.)  14  Fed.  Cas.  180. 
192. 

"Author,"  as  used  in  a  statute  protect- 
ing the  works  of  an  author,  includes  originat- 
ing, making,  producing,  as  the  inventor  or 
master  mind,  the  thing  which  is  to  be  pro- 
tected, whether  it  be  a  drawing,  painting,  or 
photograph.  Nottage  v.  Jackson,  11  Q.  B. 
Div.  627,  637;  Foulk  v.  Donaldson  (U.  S.)  57 
Fed.  32,  34;  Courier  Lithographing  Co.  v. 
Donaldson  Lithographing  Co.  (U.  S.)  104  Fed, 
993,  995,  44  C.  O.  A,  296. 

"Author,"  as  used  in  the  provision  of  the 
Constitution  authorizing  Congress  to  secure 
for  a  limited  time  to  authors  and  inventors 
the  exclusive  right  to  their  respective  writ- 
ings and  discoveries,  includes  photographers 
who  contrive  artistic  posing,  costuming,  etc 
Burrow-Giles  Lithographic  Co.  v.  Sarony,  4 
Sup.  Ct.  279,  280.  Ill  U.  S.  53,  28  L.  Ed.  349. 

As  used  in  a  statute  conferring  copy- 
rights on  authors,  the  person  who  forms  the 
plan  and  scheme  of  the  work  and  pays  dif- 
ferent artists  of  his  own  selection,  who  on 
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certain  conditions  contribute  to  the  work,  la 
the  author  and  proprietor  of  the  work  within 
the  equitable  meaning  of  the  term.  The 
words  "author"  and  "inventor"  are  said  to 
be  synonymous.  Shepherd  v.  Conquest,  17 
C.  a  427,  443. 

When  a  person  submits  himself  or  her- 
self as  a  public  character  to  a  photographer 
for  the  taking  of  a  negative  and  the  making 
of  photographs  therefrom  for  the  photogra- 
pher, the  negative  and  the  right  to  make  pho- 
tographs from  it  belong  to  the  photographer, 
and  he  is  the  author  and  proprietor  of  the 
photograph  within  the  meaning  of  the  copy- 
right laws.  Press  Pub.  Ga  t.  Falk  (U.  S.) 
69  Fed.  324,  326w 

Of  book. 

One  who  originates  a  new  and  original 
combination  of  materials,  and  produces  a 
book  which  exhibits  a  substantial  and  orig- 
inal system  of  arranging  material,  is  an 
author.  Bullinger  t.  Mackey  (U.  S.)  4  Fed. 
Gas.  648,  653. 

The  term  "author"  does  not  apply  to  a 
person  who  hires  another  to  write  a  book  and 
gives  him  the  description  and  scope  of  the 
work,  but  applies  to  the  literary  man  who 
writes  the  book  and  prepares  it  for  publica- 
tion. De  Witt  y.  Brooks  (U.  8.)  7  Fed.  Gas. 
575. 

Of  JndloiAl  liead&otes  and  statements. 

Rev.  St  f  4052  [U.  S.  Gomp.  St  1901, 
p.  3406],  providing  that  any  citizen  of  the 
United  States  or  resident  therein,  who  shall 
be  the  "author  or  proprietor"  of  a  book,  shall 
have  the  sole  liberty  of  printing,  publishing, 
and  copying  the  same,  does  not  apply  to  a 
Judge  who  in  his  Judicial  capacity  prepared 
headnotes  and  statements  of  the  case  for  his 
opinions,  so  as  to  confer  on  such  Judge  the 
right  to  convey  a  title  by  assignment  to  such 
headnotes  and  statements  to  any  other  per- 
son sufficient  to  entitle  such  person  to  a  copy- 
right as  the  assignee  of  the  author  or  pro- 
prietor. Banks  v.  Manchester,  9  Sup.  Gt  36, 
%,  128  U.  S.  244,  32  L.  Ed.  425. 

Of  opera. 

An  author  is  one  who  by  his  own  intel- 
lectual labor,  applied  to  the  materials  of  his 
composition,  produces  an  arrangement  or 
compilation  new  In  itself,  and  includes  one 
who  made  many  alterations  and  additions  to 
an  original  opera  and  arranged  and  adapted 
the  music  for  publication.  Atwlll  t.  Ferrett 
(U.  S.)  2  Fed.  Gas.  195, 197. 

Of  powev. 

The  author  of  a  power,  as  used  In  the 
Chapter  relating  to  powers,  is  the  person  by 
whom  a  power  is  created,  whether  by  grant 
or  devise.  Rev.  St  Okl.  1903,  f  4101;  Rev, 
Codes  N.  D.  1899,  i  3405;  Giv.  Code  S.  D. 
1903,  S  322. 


AUTHORSHIP. 

Generally  speaking,  authorship  impUet 
that  there  has  been  put  into  the  production 
something  meritorious  from  the  author's  own 
mind.  But  the  product  embodies  the  thought 
of  the  author  as  well  as  the  thoughts  of 
others,  and  would  not  have  found  existence 
in  the  form  presented  but  for  the  distinctive 
individuality  of  mind  from  wliich  it  sprang. 
National  TeL  News  Co.  v.  Western  Union 
TeL  Go.  (U.  S.)  119  Fed.  294,  297,  56  a  C  A. 
198,  60  L.  R.  A.  805. 

AUTHORITY-AUTHORIZL 

See  ''Actual  Authority";  "Apparent  Au- 
thority"; "Color  of  Authority";  "Com- 
petent Authority";  "Due  Authority"; 
"Executive  Authority";  "Lawful  Au- 
thority"; "Legally  Authorize";  "Legis- 
lative Authority";  "Ostensible  Author 
ity";  "Parental  Authority";  "Specially 
Authorized";  "Under  Authority  of 
Law." 

Authority  to  mortgage,  see  "Mortgage." 

Authority  to  purchase,  see  "Purchasa" 

Authority  to  sell,  see  "Sell" 

Like  authority,  see  "Like." 

"Authority"  is  (1)  legal  or  rightful  power; 
(5)  a  precedent,  a  decision  of  a  court,  an 
official  declaration  (Webster).  Thus  where 
three  parties  are  given  Joint  authority  to  do 
an  act  under  the  statute  providing  that 
words  giving  joint  authority  to  three  or  more 
public  officers  are  considered  as  giving  sucb 
an  authority  to  a  majority  of  them,  two  of 
such  parties  are  legally  and  rightfully  empow- 
ered to  do  the  act  Blevlns  v.  Morledge,  47 
Pac  1068,  1069,  5  Okl.  141. 

A  quitclaim  deed  conveyed  to  an  hh 
corporated  village  and  its  successors,  fo^ 
ever,  **to  be  under  the  authority  and  control 
of  its  proper  council  and  municipal  author- 
ity," in  conformity  with  the  act  of  the  Leg- 
islature of  Ohio  in  that  behalf,  all  the  gran- 
tor's right  and  title  in  certain  lands  used  as 
burial  grounds  by  the  citizens  of  the  village. 
Held,  that  the  deed  should  be  construed  as 
if  it  read  "grant,"  etc.,  "to  the  incorporated 
village  and  its  successors  [the  burying  gronod 
described  in  fee],  with  the  same  power  of 
control  over  it  as  conferred  on  the  village 
and  its  council  with  respect  to  this  land  by 
the  Act  of  April  3,  1867."  Young  v.  Mahon- 
ing County  Gom*r8  (U.  S.)  51  Fed.  585,  587. 

Rev.  St  f  5336  [U.  8.  Gomp.  St  1901, 
p.  3624],  providing  for  the  punishment  of 
those  who  conspire  to  overthrow,  put  down, 
or  destroy  by  force  the  gov^nment  of  the 
United  States,  or  to  levy  war  against  them; 
or  to  oppose  by  force  the  authority  thereot 
means  the  use  of  force  against  the  govern- 
ment as  a  government  To  constitute  an  of* 
fense,  the  authority  of  the  government  most 
be  opposed;    that  is  to  say,  force  must  be 
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brought  to  resist  some  positive  assertion  of 
authority  by  the  government  A  mere  tIo- 
lation  of  law  is  not  enough,  there  must  be 
an  attempt  to  prevent  the  actual  exercise 
of  authority.  Where  force  was  exerted  in 
opposition  to  a  class  of  persons  who  had  the 
right  to  look  to  the  government  for  protec- 
tion against  such  wrongs^  and  not  in  opposi- 
tion to  the  government  while  actually  en- 
gaged in  an  attempt  to  afford  that  protection, 
the  party  did  not  **oppo8e  by  force  the  au- 
thority of  the  United  States."  Baldwin  v. 
Franks,  7  Sup.  Ct  656,  663,  120  U.  S.  678, 
82  K  Ed.  766. 

••Authorized,"  in  Act  May  14,  1874,  pro- 
viding that  the  parties  to  a  civil  suit  may 
submit  it  to  any  lawyer  authorized  to  prac- 
tice in  the  superior  court  whenever  such  case 
could  be  submitted  to  the  court  for  trial, 
means  a  person  who  has  been  admitted  to 
practice  in  such  court  Campbell  v.  Fayette 
Co.,  17  Ati.  882.  888,  127  Pa.  86. 

The  words  "authorized,  empowered,  and 
directed,**  as  used  in  an  instruction  that  an 
agent  is  one  authorized,  empowered,  and  di- 
rected by  another  to  transact  business  which 
the  agent  undertakes  and  agrees  to  do,  do 
not  require  express  words  of  authorization 
or  agreement  in  order  to  constitute  an  agen- 
cy. Crane  Co.  v.  Columbus  State  Bank 
(Neb.)  91  N.  W.  532. 

Where  a  statute  declared  that  a  sheriffs 
deed  should  be  taken  as  sufficient  evidence 
of  the  authority  under  which  the  sale  was 
made,  the  description  of  the  land  and  the 
price  at  which  it  was  purchased,  the  word 
"authority"  means  that  if  at  the  moment 
of  sale  he  has  substantially  taken  all  the 
steps  which  the  statute  prescribed  as  a  con- 
dition precedent  to  the  making  of  the  sale, 
his  authority  is  complete;  otherwise  not 
Bonnell  v.  Roane,  20  Ark.  114,  121. 

An  authority  is  a  clear  and  definite  deci- 
sion upon  a  question  actually  before  the 
court  for  decision.  Grand  Lodge  A.  O.  U.  W. 
V.  Furman,  52  Pac.  832,  935,  6  Okl.  649. 

IMseretlon  implied. 

"Authorize  and  empower,**  as  used  In  a 
will  In  which  the  testatrix  did  authorize  and 
empower*  the  trustee  to  improve  the  real  es- 
tate»  Implies  discretion.  Seeds  v.  Burk,  87 
Ati.  511,  513,  181  Pa.  281. 

New  York  City  Charter,  i  1478  et  seq., 
providing  that  the  police  department  is  "au- 
thorized and  empowered"  to  grant  theatrical 
licenses,  is  to  be  construed  as  vesting  a  dis- 
cretionary power  in  the  department  to  grant 
or  withhold  licenses,  which  may  be  control- 
led by  mandamus.  The  "language  is  almost 
identical  with  that  of  section  1999  of  the  con- 
solidation act,  under  which  the  authority  to 
grant  licenses  was  vested  in  the  mayor, 
whereas  by  the  provisions  of  the  charter 
which  we  have  quoted  such  power  is  now 


lodged  with  the  police  department  This 
very  contention  now  made  as  to  the  intent 
and  meaning  of  the  words  'authorized  and 
empowered,'  which  are  to  be  found  in  both 
statutes,  was  involved  in  the  case  of  People 
V.  Grant  58  Hun,  455,  12  N.  Y.  Supp.  879; 
and  Justice  Barrett,  who  wrote  the  opinion 
therein,  thus  disposes  of  it  (page  457,  58 
Hun,  and  page  880,  12  N.  Y.  Supp.):  *The 
relator's  contention  is  that  these  words  "au- 
thorized and  empowered,**  should  be  con- 
strued as  imperative,  and  he  cites  authori- 
ties for  the  proposition  that  permissive  words 
may  sometimes  be  treated  as  mandatory. 
•  •  •  The  rule  undoubtedly  is  that  where 
public  bodies  or  officers  are  empowered  to 
do  that  which  the  public  interests  require 
to  be  done,  and  adequate  means  are  placed 
at  their  disposal,  the  proper  execution  of 
the  power  may  be  insisted  on,  though  the 
statute  conferring  it  be  only  permissive  in 
itv  terms.  Mayor,  etc.,  v.  Furze,  3  ^111,  612. 
The  word  "may"  is  thus  construed  at  times 
to  mean  "must."  But  why,  it  may  be  asked, 
should  this  construction  be  given  to  the  act 
under  consideration?  What  public  interest 
demands  that  the  mayor  should  be  required, 
under  all  circumstances,  to  accept  the  fee 
and  grant  the  license?  It  seems  to  me  that 
it  is  quite  the  other  way.  The  public  good 
clearly  requires  that  the  permissive  words 
in  question  should  be  read  in  their  natural 
and  ordinary  sense.'  *'  Armstrong  v.  Murphy, 
72  N.  Y.  Supp.  478,  474,  65  App.  Div.  123. 

As  BUUidmtory. 

"Authorized  and  empowered,**  In  Acts 
1861,  c  63,  S  6;  providing  that  cities  and 
towns  shall  be  authorized  and  empowered 
to  provide  for  the  support  of  the  families 
of  any  persons  residing  in  such  cities  and 
towns  who  may  enlist  in  the  army,  makes 
it  the  duty  of  cities  and  towns  to  provide 
for  the  support  of  such  persons,  and  does 
not  authorize  them  or  their  officers  to  in- 
quire how  or  by  whose  fault  the  need  for 
such  support  may  have  arisen,  or  that  it  was 
to  be  within  the  option  of  such  towns  and 
their  officers  to  provide  such  relief.  Inhab- 
itants of  Veazie  v.  Inhabitants  of  China,  60^ 
Me.  518,  521. 

A  statute  authorizing  a  board  of  super- 
visors at  its  next  annual  session  to  audit  and 
pay  as  a  county  charge  a  certain  claim  was 
imperative,  and  it  was  the  duty  of  the  board 
to  audit  and  pay  such  a  claim.  People  v. 
Erie  County  Sup'rs  (N.  Y.)  1  Sheli.  517,  521. 

Act  May  17,  1867,  giving  relief  against 
illegal  taxation,  and  declaring  that  the  board 
of  supervisors  are  "authorized**  and  empow- 
ered on  the  application  of  any  party  aggriev- 
ed to  determine  any  claim  of  assessment 
is  mandatory,  and  does  not  mean  that  they 
may  hear  and  determine  at  their  discretion. 
People  V.  Herkimer  County  Sup'rs  (N.  Y.) 
56  Barb.  452,  454;  People  v.  Otsego  County 
Supers,  51  N.  Y.  401,  406. 
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T^aws  1S90,  c  393,  authorizing  and  em- 
powering the  city  of  Buffalo  to  audit  and 
adjust  the  amount  of  damage  done  to  cer- 
tain private  property  by  the  opening  of  a 
street,  and  that  on  the  appraisal  of  such 
damage  the  city  shall  raise  the  same  by 
assessment  and  pay  it  over  to  the  owners 
of  the  property,  is  mandatory,  and  not  mere- 
ly permissive.  People  v.  Common  Council 
of  City  of  Buffalo,  21  N.  Y.  Supp.  601,  603, 
2  Misc.  Bep.  7. 

The  words  "authorize  and  empower  and 
iiequest,"  as  used  in  a  will  in  connection 
with  the  management  of  an  estate,  are  im- 
perative, and  impose  a  duty  on  the  execu- 
tors. Landon  v.  Huitf  eldt  (N.  J.)  8  Ati.  882, 
885. 

"When  a  statute  confers  upon  a  corpora- 
tion a  power  to  be  exercised  for  the  public 
good,  the  exercise  of  the  power  is  not  dis- 
cretionary, but  imperative,  and  the  words 
'power  and  authority'  in  such  case  may  be 
construed  *duty  and  obligation.' "  Common- 
wealth y.  Marshall,  8  Wkly.  Notes  Cas.  182, 
185  (quoting  Anne  Arundel  County  Com'rs 
Y.  Duckett,  20  Md.  468,  83  Am.  Dec.  557). 

A  provision  in  a  charter  that  the  mayor 
and  city  council  shall  have  full  power  and 
authority  to  enact  and  pass  all  laws  and 
ordinances  necessary  to  preserve  the  health 
of  the  city  means  that  it  shall  be  the  duty 
and  obligation  of  the  city  to  enact  such  laws, 
and  confers  a  power  to  be  exercised  for  the 
public  good;  and  the  exercise  of  It  is  not 
merely  discretionary,  but  imperative.  Flynn 
V.  Canton  Co.,  40  Md.  812,  319,  17  Am.  Rep. 
663. 

**It  was  said  in  City  of  Baltimore  y. 
Marriott,  9  Md.  160,  66  Am.  Dec.  326,  that 
it  is  a  well-settled  principle  that  when  a 
statute  confers  a  power  upon  a  corporation 
to  be  exercised  for  the  public  good,  the  exer- 
cise of  the  power  is  not  merely  discretionary, 
but  Imperative;  and  the  words  'power  and 
authority'  In  such  case  may  be  construed 
'duty  and  obligation.' "  Magaha  v.  City  of 
Hagerstown,  51  AU.  832,  835,  95  Md.  62,  93 
Am.  St  Rep.  317. 

"Authority,"  as  used  in  the  charter  of 
a  municipal  corporation  giving  the  board  of 
trustees  power  and  authority  to  repair 
streets,  is  not  merely  discretionary,  but  im- 
perative, ftnd  the  words  "power  and  author- 
ity" In  such  case  may  be  construed  "duty 
and  obligation."  Rankin  v.  Buckman,  9  Or. 
253,  262. 

The  term  "authorized  and  empowered," 
as  used  in  an  act  declaring  that  a  city  coun- 
cil "are  hereby  authorized  and  empowered 
to  pay  a  certain  amount  of  money,  with  inter- 
est, to  certain  persons,"  is  mandatory.  Bow- 
en  V.  City  of  Minneapolis,  47  Minn.  115,  116, 
49  N.  W.  (583,  28  Am.  St  Rep.  333. 


As  power. 

Rev.  St  art  863,  after  defining  the  pow- 
ers of  a  marshal  as  to  city  matters,  pro- 
vides that  in  the  prevention  and  suppression 
of  crime  and  arrest  of  offenders  he  sbaD 
have,  possess,  and  execute  like  power,  au- 
thority, and  Jurisdiction  as  the  sheriff  of  t 
county  under  the  laws  of  a  state.  "Autho^ 
ity"  as  applied  to  executive  officers  seems  to 
be  a  convertible  term  with  "power,"  for  the 
authority  of  such  officers  is  their  lawful  pow- 
er. Newburn  v.  Durham,  32  &  W.  112, 115, 
10  Tex.  Civ.  App.  655. 

AXTTHORITT  EXERCISED  UHBEB  THE 
UNITED  STATES. 

Under  the  federal  Judiciary  act,  giring 
the  Supreme  Ck)urt  Jurisdiction  to  review  a 
final  Judgment  or  decree  of  a  state  court 
of  last  resort  in  any  suit  where  is  drawn  In 
question  the  validity  of  a  treaty  or  stat- 
ute of,  or  an  authority  exercised  under,  the 
United  States,  it  is  held  that  the  term  "au- 
thority exercised  under  the  United  States" 
must  be  something  more  than  a  bare  a8se^ 
tlon  of  such  an  authority,  and  must  be  an 
authority  having  a  real  existence  derived 
from  competent  governmental  power,  and  In 
this  respect  the  word  "authority"  stands  on 
the  same  footing  with  **treaty"  or  "statute." 
Hence,  where  a  party  claimed  authority  un- 
der an  order  of  a  federal  court  which,  when 
rightfully  viewed,  did  not  purport  to  confef 
any  authority  upon  him,  a  writ  of  error  to 
the  Supreme  Court  was  dismissed.  Mllllngar 
V.  Hartupee,  73  U.  S.  (6  Wall.)  258,  261,  18 
L.  Ed.  829.  .        .     ,.. 

Where,  in  a  case  in  a  state  court,  a  right 
or  immunity  was  set  up  under  and  by  virtue 
of  a  Judgment  in  a  federal  court,  and  the 
decision  was  against  such  right  or  immunity, 
a  case  for  removal  to  the  Supreme  Court  was 
presented  as  the  Judgment  under  which  the 
right  was  claimed  was  an  "authority  ae^ 
clsed  under  the  United  States,"  withhi  tbe 
meaning  of  the  statute.  Dupasseur  v.  Roch- 
creau,  88  U.  S.  (21  WalL)  130,  18^  22  L. 
Ed.  588. 

AUTHORITT  OF  I.AW. 

See  "Affirmatively  Authorized  by  Law." 

An  allegation  in  a  complaint  that  an  ar- 
rest made  by  a  policeman  was  v^thout  au- 
thority of  law  states  but  a  legal  conclusion. 
Connelly  v.  American  Bonding  &  Trust  Co. 
(Ky.)  69  S.  W.  959,  961. 

Rev.  St  c.  132,  f  1,  providing  that  every 
person  who  shall  set  up  or  promote  any  lot- 
tery not  authorized  by  law  shall  be  liable 
to  a  fine,  means  any  law  having  force  in 
this  commonwealth,  either  by  a  statute  of 
its  Legislature,  or  by  a  law  of  the  United 
States,  and  to  suppose  that  the  Legislature 
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Intended  to  allow  the  sale  of  tickets  in  a 
lottery  anthorlzed  by  another  state  is  such 
an  impeachment  of  the  discernment  and  fore- 
sight of  the  Legislature  that  it  cannot  be 
admitted.  Such  a  supposition  is  not  consist- 
ent with  the  manifest  design  of  the  statute, 
which  was  to  suppress  lotteries  not  author- 
ized by  law.  Commonwealth  v.  Dana,  43 
Mass.  (2  Mete.)  829,  838. 

"Authority  of  law,"  as  used  in  Pen.  Code, 
§  211,  providing  that  a  person  who  willfully 
seizes,  confines.  Inveigles,  or  kidnaps  anoth- 
er with  the  intent  to  cause  him,  without 
authority  of  law,  to  be  secretly  confined  or 
imprisoned  within  the  state,  is  guilty  of  kid- 
napping, has  no  reference  whatever  to  "due 
process  of  law"  and  where  the  statute  relat- 
ing to  the  confinement*  of  a  person  for  in- 
sanity has  b^en  observed,  and  all  its  provi- 
sions complied  with,  the  imprisonment  or 
the  detention  of  the  person  is  not  without 
authority  of  law.  People  v.  Camp,  21  N.  Y. 
Supp.  741,  743. 

Pen.  Code,  f  94,  provides  that  a  person 
who  willfully  and  unlawfully  removes,  muti- 
lates, destroys,  conceals,  or  obliterates  a  rec- 
ord, map,  book,  paper,  document,  or  other 
thing  filed  or  deposited  in  a  public  ofilce,  or 
with  any  public  officer,  by  authority  of  law, 
is  punishable,  etc.  Held,  that  papers  filed 
and  deposited  in  the  office  of  the  bureau  of 
labor  statistics  of  the  state,  at  the  head- 
quarters thereof,  which  papers  were  circu- 
lars containing  questions  asking  for  infor- 
mation such  as  the  bureau  of  labor  statisticF 
was  authorized  to  collect,  and  the  answers 
thereto  of  the  persons  to  whom  such  circu- 
lars were  addressed,  and  the  Issuance  of  the 
circulars  by  the  commissioner  was  authoriz- 
ed, as  he  was  also  authorized  to  compel  an- 
swers thereto,  were  received  by  the  commls- 
■loner  by  "authority  of  law."  People  v. 
Peck,  22  N.  Y.  Supp.  576,  579.  67  Hun,  560. 

Const  art  12,  §  2,  declares  that  no  dty, 
county,  town,  or  other  subdivision  of  this 
state  shall  ever  make  donations  to  any  rail- 
road or  other  work  or  internal  improvement, 
unless  a  proposition  so  to  do  shall  have  been 
first  submitted  to  the  qualified  electors  there- 
of at  an  election  by  "authority  of  law."  The 
phrase  quoted  is  held  to  mean  an  act  of  the 
Legrlslature,  or  law-making  power  under  the 
Constitution,  duly  exercised  and  approved, 
and  does  not  authorize  the  people  to  vote 
such  aid,  but  necessitates  the  permission  of 
the  Legislature.  Reineman  v.  Covington,  C. 
&  B.  H.  R.  Co.,  7  Neb.  310,  312. 

The  phrase  "authority  of  statutes,"  as 
used  tn  the  bonds  of  a  municipal  corporation, 
reciting  that  such  bonds  were  issued  by  au- 
thority of  statutes,  imports  In  favor  of  bona 
fide  purchasers  for  value  a  full  compliance 
with  the  statute,  and  precludes  inquiry  as  to 
whether  the  precedent  conditions  were  per- 
formed before  the  bonds  were  issued.  In- 
dependent School  Dlst  of  Steamboat  Kock 


V.  Stone,  1  Sup.  Ct  84,  87,  106  U.  S.  183, 
27  L.  BdL  90. 

The  expression  "authorized  by  law,"  as 
used  in  Gen.  St  p.  71,  §  72,  providing  that  the 
state  auditor  shall  give  notice  annually  of 
the  rates  of  taxes  authorized  by  law  to  be 
levied  for  state  purposes,  includes  rates  fixed 
where  the  Legislature  has  furnished  the  data 
for  making  the  computation,  but  has  not  it- 
self fixed  the  rates.  Morton  v.  Comptroller 
General,  4  S.  C.  (4  Rich.)  430,  477- 

AUTHORITrBS. 

See  "Corporate  Authorities";  "County 
Authorities";  "Local  Authorities"; 
"Municipal  Authorities";  "Proper  Au- 
thorities." 

The  word  "authorities,"  in  the  constitu- 
tional provision  that  local  officers  shall  be 
elected  by  the  electors  or  appointed  by  such 
authorities  thereof,  means  those  upon  whom 
the  people  have  conferred  authority,  not 
their  agents'  agents.  The  words  employed 
in  the  Constitution  are  taken  in  their  natural 
and  popular  sense,  unless  they  are  terms  of 
art,  in  which  case  they  are  to  be  taken  in 
their  technical  signification.  Black,  Const 
Law,  66  An  "authority"  means  a  person  or 
persons  or  a  body  exercising  power  or  com- 
mand. Imperial  Diet;  Cent.  Diet  The 
body  of  persons  exercising  power  or  com- 
mand. Rathbonr  v.  Wirth,  40  N.  Y.  Supp. 
535,  555,  6  App.  Div  277  (citing  Murray's 
Bug.  Diet). 

As  used  in  the  treaty  between  the  United 
States  and  Spain,  ceding  Florida,  article  8, 
stipulating  that  all  the  grants  of  land  made 
before  the  24th  of  January,  1818,  by  his 
Catholic  majesty,  or  by  his  "lawful  author- 
ities" in  the  territories  ceded  to  the  United 
States,  should  be  ratified  and  confirmed  to 
persons  in  possession,  means  those  persons 
who  exercise  the  granting  power  by  author- 
ity of  the  crown,  and  is  equivalent  to  the 
words  "competent  authorities,"  used  in  their 
place  by  the  King  of  Spain  in  his  ratification 
of  the  treaty.  United  States  v.  Clarke,  33  U. 
S.  (8  Pet)  436,  449,  8  L.  Kd.  1001. 

"Authorities  thereof,"  as  used  in  Const 
art  13,  f  9,  providing  that  all  city,  town, 
and  village  officers,  whose  election  or  ap- 
pointment is  not  provided  for  by  the  Consti- 
tution, shall  be  elected  by  the  electors  of 
such  cities,  towns,  and  villages,  or  of  some 
division  thereof,  or  appointed  by  such  au- 
thorities thereof  as  the  Legislature  shall  des- 
ignate for  that  purpose,  means  some  officers 
or  board  of  officers  of  the  village.  Cole  v. 
Village  of  Black  River  Falls,  14  N.  W.  906, 
908,  57  Wis:  110. 

AUTOMATIC-AUTOMATICALLY. 

In  common  parlance,  "automatic"  means 
self-acting.    Cleveland  Target  Co.  v.  Empire 
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Target  Co.  (U.  S.)  97  Fed.  44.  74;  Tripp  Giant 
Leveler  Co.  v.  Rogers  (U.  S.)  61  Fed.  289, 
290. 

By  "automatic"  is  meant  self-acting,  or 
the  elimination  of  human  agency  or  volition 
which  results  In  the  saving  of  labor  and  In- 
creased certainty  and  uniformity  of  opera- 
tion. This  is  the  sense  in  which  the  term 
is  used  in  the  mechanic  arts  and  in  the  pat- 
ent law.  and  does  not  Include  all  contriv- 
ances, such  as  a  wheelbarrow,  which  are 
operative  for  the  purposes  designed  under 
any  applied  force,  whether  muscular  or  oth- 
erwise. Tripp  Giant  Leveler  Co.  v.  Rogers 
(U.  S.)  61  Fed.  289,  290. 

The  word  "automatically"  cannot  be 
properly  applied  to  describe  a  method  of 
throwing  out  the  hooks  of  a  car  coupler  by 
means  of  a  rod  connecting  therewith  and 
running  to  the  side  of  the  car,  and  there 
turned  by  the  application  of  physical  force 
by  a  brakeman.  Gould  Coupler  Co.  v.  Tro- 
jan Car  Coupler  Co.  (U.  B.)  74  Fed.  794^  796, 
21  C.  C.  A.  97, 

AUTOPSY. 

"Autopsy"  Is  defined  to  be.  an  examina- 
tion of  a  dead  body  by  dissection,  but  is  not 
synonymous  with  "examine,"  in  an  insurance 
policy  authorizing  the  insurer  to  examine  the 
body  of  assured  to  determine  cause  of  death. 
Sudduth  V.  Travelers'  Ins.  Co.  (U.  S.)  106 
Fed.  822,  823. 

AUTREFOIS  ACQUIT. 

'^he  plea  of  autrefois  acquit  is  based  on 
the  maxim  that  a  man  shall  not  be  brought 
Into  danger  of  his  life  for  one  and  the  same 
offense  more  than  once.  Therefore,  when  a 
man  Is  once  found  not  guilty  on  an  indict- 
ment before  a  court  which  hath  Jurisdiction 
of  the  cause,  he  may  plead  such  acquittal  In 
bar  of  any  subsequent  indictment  for  the 
same  crime."  United  States  v.  Glbert  (U.  S.) 
25  Fed.  Cas.  1287,  1294. 

"Autrefois  acquit"  is  the  name  of  a  plea 
in  bar  In  a  criminal  action  that  the  defend- 
ant has  been  already  indicted,  tried,  and  ac- 
quitted. It  is  only  available  in  cases  where 
the  transaction  is  the  same,  and  the  two  in- 
dictments are  susceptible  of  and  must  be  sus- 
tained by  the  same  proof.  Slmco  v.  State,  9 
Tex.  App.  338,  348. 

The  plea  of  autrefois  acquit  must  be  up- 
on a  prosecution  for  the  same  Identical  act 
and  crime,  and  it  must  appear  that  the  in- 
dictment depends  upon  facts  so  combined 
and  charged  as  to  constitute  the  same  legal 
effect  and  crime.  It  is  obvious  that  there 
may  be  a  great  similarity  in  the  facts  where 
there  is  a  substantial  legal  difference  in  the 
nature  of  the  crime,  and,  on  the  contrary, 
there  may  be  a  considerable  diversity  of  cir- 


cumstances where  the  legal  character  of  the 
offense  is  the  same.  Commonwealth  t. 
Vaughn,  42  &  W.  117,  101  Ky.  603.  45  L.  B. 
A.  858. 

AUTREFOIS  CONVICT. 

The  plea  of  autrefois  convict  to  a  pies 
of  a  mixed  nature,  and  consists  partly  of 
matter  of  record  and  partly  of  matter  of 
fact,  and  it  must  set  forth  the  record  of  the 
former  acquittal  and  that  the  judgment  Is 
unreversed  and  In  full  force.  United  States 
V.  Olsen  (U.  S.)  67  Fed.  579,  582. 

"Autrefois  convict**  is  the  name  given 
to  designate  a  plea  in  criminal  law  that  the 
defendant  has  formerly  had  a  regular  trial 
for  the  same  offense  and  a  verdict  of  guilty 
has  been  returned  against  him,  or  has  con- 
fessed his  guilt  upon  a  sufficient  indictment 
Shepherd  v.  People,  25  N.  Y.  408,  420. 

The  plea  of  autrefois  convict  is  a  pies 
in  bar  that  the  defendant  has  been  formerly 
convicted  of  the  same  identical  crime.  It 
only  requires  that  the  transaction  or  the  facts 
constituting  it  be  the  same.  It  does  not  re- 
quire a  similarity  In  the  indictments  under 
which  he  was  convicted  and  under  which  he 
Is  again  charged.  Slmco  t.  State,  9  Tex. 
App.  338,  848. 

AUXILIARY  RECEIVER. 

An  auxiliary  receiver  Is  merely  the  cus- 
todian of  the  property  within  the  state  where- 
in he  to  appointed  for  the  purpose  of  pre- 
serving the  assets  belonging  to  the  party  or 
corporation  proceeded  against  within  the 
state  in  order  that  creditors  may  reach  them 
without  being  compelled  to  go  to  a  foreign 
Jurisdiction  to  prove  their  claims.  There- 
fore, as  a  genera]  rule,  the  person  so  appoint- 
ed to  a  mere  common-law  receiver  to  protect 
the  property,  and  has  only  the  powers  con- 
ferred by  the  order  appointing  him.  Back- 
ley  V.  Harrison,  31  N.  Y.  Supp.  999,  1001, 10 
Misc.  Rep.  688. 

AVAILABLE. 

•tAvallable,**  as  used  in  a  contract  by 
which  a  party  agreed  to  manufacture  avail- 
able phosphoric  acid,  means  salable  whetbef 
it  be  of  inferior  or  superior  quality.  Glaik 
V.  Adams,  3  N.  Y.  Supp.  819,  820,  60  N.  T. 
Super.  Ct  660. 

AVAII.ABIJB    ASSETS    AHD    BfiSOUB- 
GES. 

An  account  that  depends  for  collection 
upon  the  will  of  the  debtor  and  hto  hope  of 
future  advantage  cannot  be  counted  as  an 
available  asset  in  determining  the  solvency 
of  a  firm.  Bally  v.  Homthal,  49  N.  E.  56i 
GO,  154  N.  Y.  648,  61  Am.  St  Rep.  645. 
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"Available  assets  and  resources/*  as  used 
In  reference  to  a  city,  means  tangible  prop- 
erty In  the  treasory,  legally  available,  prop- 
erly applicable  to  the  payment  of  debts,  and 
readily  convertible  into  money  for  that  pur- 
pose. 'It  does  not  include  a  street  railway 
tax,  or  license  of  uncertain  amount,  depend- 
ing on  its  earnings,  and  not  then  due.  Rice 
V.  City  of  Milwaukee,  76  N.  W.  Ml,  842,  100 
Wis.  516. 

In  considering  a  finding  of  the  trial 
court,  that  at  the  time  a  transfer  of  property 
was  made  by  a  corporation  the  liabilities  of 
the  corporation,  including  its  liabilities  upon 
the  stock  of  its  stockholders,  exceeded  its 
available  assets,  the  court  said:  *'What  does 
available  assets  mean?  The  phrase  'availa- 
ble assets'  must  have  been  inserted  for  some 
limiting  or  qualifying  purpose.  It  must  have 
been  intended  as  including  certain  assets 
and  excluding  others;  hence  there  was  no 
reason  for  its  use.  The  ordinary  meaning  of 
*ava  liable'  is  *usable,  capable  of  being  used 
to  advantage.'  And  we  suppose  when  the 
word  qualifies  assets,  as  here,  it  must  mean 
property  that  can  be  sold  or  turned  into  cash 
with  which  to  pay  debts  within  a  reasonable 
time.  So  the  inevitable  inference  from  the 
finding  is  that,  If  a  corporation  has  not 
enough  assets  which  can  be  used  within  a 
reasonable  time  to  pay  its  creditors  and  its 
stockholders  in  full,  it  is  insolvent  We  find 
ourselves  unable  to  subscribe  to  this  idee." 
Hamilton  y.  Menominee  Falls  Quarry  Oo.»  81 
N.  W.  876,  878,  106  Wis.  862. 

AVAII.ABI.E  GAPITAIi. 

"'Available  capital,'  like  "avaUable 
means,'  is  a  term  well  understood  to  be  any 
assets  that  can  be  readily  converted  into 
money."  McFadden  v.  Leeka,  28  N.  B.  874, 
878^  48  Ohio  St  513. 

AVAIIiABIiB  MEAHB. 

**  'Available  means'  is  a  term  well  under- 
stood to  be  any  assets  that  can  be  readily 
converted  into  money."  McFadden  v.  Leeka, 
28  N.  B.  874,  878,  48  Ohio  St  513. 

"Available  means"  cannot  in  law  be  re- 
garded as  money  or  its  equivalent  Credit- 
ors are  not  bound  to  accept  available  means 
in  payment  Benedict  v.  Huntington,  32  N. 
Y.  219,  224. 

"Available  means,**  in  its  broadest  sig- 
nification, includes  money  as  well  as  notes, 
bills  of  exchange,  etc,  but  in  its  ordinary 
sense,  especially  when  used  as  contradistin- 
goished  from  money,  it  must  be  understood 
as  mreanlng  notes,  bills  of  exchange,  drafts, 
stocks^  and  other  choses  in  action.  Webster 
defines  the  noun  "means"  as  "income,  re- 
Bonrces,  or  estate."  Qualified  by  the  adjec- 
tlTe  "available"  it  must  be  held  to  include  all 
that  numerous  class  of  securities  which  are 


known  In  the  mercantile  world  as  represen- 
tatives of  value  easily  convertible  into  mon- 
ey, but  not  money.  "Available  means," 
among  mercantile  men,  is  a  term  well  under- 
stood to  be  anything  which  can  readily  be 
converted  into  money,  but  it  is  not  neces- 
sarily nor  primarily  money  itself.  Brlgham 
T.  Tlllinghast  13  N.  Y.  0  Kern.)  215,  218. 

avahable  stocks. 

"Available  stocks,"  as  used  in  a  will  by 
which  testatrix  bequeathed  one-tenth  of  all 
she  possessed  to  charitable  objects,  and  "the 
rest,  or  nine^tenths  of  my  available  stocks," 
to  another  person*  means  all  of  the  testatrix's 
personal  estate  not  otherwise  specifically  dis- 
posed of,  to  the  extent  of  nine-tenths  of  the 
whole,  excluding  worthless  mining  stocks 
possessed  by  the  testatrix.  The  words  "the 
rest"  have  reference  to  what  remains  of  the 
property  in  part  previously  given  away,  and 
the  article  "or,"  immediately  following,  is 
not  the  equivalent  to  "consisting  of,"  but 
the  sentence  if  written  out  in  full  would  be 
"the  rest  of  all  I  possess,  or  nine-tenths  of 
my  available  stocks."  The  latter  part  of  this 
sentence  does  not  specify  what  articles  of 
property  are  to  be  alone  understood  as  em- 
braced in  the  preceding  words^  and  was  not 
so  intended.  Its  object  was  first  to  express 
the  quantum  or  extent  of  the  property  given, 
and  secondly  to  exclude  mining  stocks  which 
were  worthless;  that  is,  producing  no  divi- 
dend. In  re  Sweitzer's  Estate,  21  AtL  885, 
886,  142  Pa.  541. 

AVAILS. 

In  a  will  by  which  the  testator  gave  his 
real  estate  to  his  wife  during  life  and  ordered 
.that  at  her  decease  the  real  estate  should  be 
sold,  and  after  paying  all  debts  the  balance 
of  the  avails  to  be  divided  among  certain 
persons  named,  "avails"  meant  only  the  pro- 
ceeds of  real  estate  which  the  widow  took  on 
the  testator's  death,  and  did  not  include  pro- 
ceeds of  lands  previously  sold  by  the  testator. 
McNaughton  t.  McNaughton,  84  N.  Y.  201, 
205. 

As  money  or  seearltj. 

"Avails,"  as  used  in  a  win  providing 
that  after  the  debts  of  a  testator  should  have 
been  paid  the  avails  of  the  property  should 
be  equally  divided,  meant  cash,  or  security, 
the  representatives  of  money.  Allen  v.  De 
Witt  8  N.  Y.  (1  Comst)  276,  279. 

In  an  agreement  between  a  mortgagee 
and  the  mortgagor,  by  which  the  mortgagor 
was  given  permission  to  cut  timber  from  the 
mortgaged  premises  for  sale,  provided  the 
avails  of  the  timber  were  turned  over  to  be 
applied  on  the  mortgage  note,  "avails"  means 
the  money  derived  from  such  sales.  Hall  v. 
Appel,  86  Aa  524^  626,  67  Conn.  686. 
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As  net  proceeds. 

The  "avails'*  of  cotton  seized  and  con- 
Oscuted  by  the  government  are  the  amount 
received  for  the  cotton  after  dediicting  the 
charges  and  expenses  of  their  recovery.  Mc- 
Cay  y.  Lamar  (U.  S.)  12  Fed.  367,  371. 

Bents. 

In  an  agreement  whereby  parties  were 
stated  to  be  equally  interested  in  the  avails 
in  sales  thereafter  made  of  certain  lands, 
the  expression  "avails"  of  any  sale  included 
all  the  proceeds  of  the  property,  including 
rents  received.  Watson  v.  King,  26  N.  T. 
Supp.  177,  179,  73  Hun,  840. 

AVENUE. 

The  word  "avenue,"  as  used  In  deeds 
and  upon  the  map  of  a  city,  will  be  construed 
to  imply  a  public  street  People  v.  Underbill, 
39  N.  E.  333,  335,  144  N.  Y.  316. 

AVER. 

The  word  ••aver,"  as  used  in  Act  Feb.  7, 
1850,  providing  that,  hereafter,  on  the  trial 
of  any  person  indicted  for  trading  with  a 
slave,  it  shall  not  be  necessary,  in  order  to 
convict,  for  the  state  to  aver  or  prove  who 
was  the  master,  owner,  or  overseer  of  such 
slave,  is  not  synonymous  with  the  word 
"prove."  The  term  "aver"  must  be  under- 
stood to  signify  what  it  usually  means  In  the 
connection  in  which  it  is  h&^  found,  and  as 
thus  understood,  it  is  clear  that  the  Legisla- 
ture endeavored  to  cut  off  the  chance  of  es- 
cape of  those  violating  the  law  against  trad- 
ing with  slaves  by  rendering  certain  aver- 
ments in  the  indictment,  otherwise  essential, 
unnecessary;  and  not  being  necessary  to  be 
averred,  they  need  not  be  proved.  Hlrsch- 
felder  ▼.  State,  19  Ala.  534,  539. 

AVERMENT. 

See    "Immaterial    Allegation    or    Aver- 
ment" 

An  averment  is  a  positive  statement  of 
facts  in  opposition  to  argument  or  inference. 
Stames  v.  Erwin,  32  N.  O.  226,  228  (citing 
1  Arch.  N.  P.  320);  Prigmore  v.  Thompson 
(Ala.)  liinor,  420. 

"The  use,  in  pleading,  of  an  averment,  is 
to  ascertain  that  to  the  court  which  is  gen- 
erally or  doubtfully  expressed,  so  that  the 
court  may  not  be  perplexed  of  whom  or  of 
what  it  ought  to  be  understood,  and  to  add 
matter  to  the.  plea  to  make  doubtful  things 
clear."  Van  Vechten  v.  Hopkins  (N.  Y.)  6 
Johns.  211,  220,  4  Am.  Dec.  339;  Bradley  v» 
Cramer,  18  N.  W.  268,  270,  59  Wis.  309,  48 
Am.  Rep.  511;  Milligan  v.  Thorn  (N.  Y.)  6 
Wend.  412,  413;  Ck)oper  t.  Greeley  (N.  Y.) 
1  Denio,  347,  85& 


"Averment,**  as  applied  to  the  declart- 
tion,  is  a  technical  term,  and  means  a  direct 
and  positive  allegation  of  the  fact,  made  in 
a  manner  capable  of  being  traversed,  and 
excludes  the  idea  of  an  afiirmatioii  to  be 
made  out  only  by  inference.  Laughlin  t. 
Flood  (Va.)  3  Munf .  255,  262. 

"Averments  of  facts,"  in  a  bill  or  an- 
swer, are  such  matters  as  a  witness  may  be 
called  on  to  prove,  or  the  truth  of  which 
must  be  established  by  evidence,  to  enable 
the  court  to  act.  Chesapeake  &  O.  Canal  Go. 
V.  Baltimore  &  Ohio  R.  Co.  (Md.)  4  QiU  A  J. 
1.7. 

AVERAGE. 

See  "Extraordinary  Average**;  •'Falf  At- 
erage  Crop";  "Free  From  Average  Un- 
less General";  "General  Average'*; 
"Gross  Average";  "Partial  Average"; 
"Particular  Average." 

The  words  "good,  fair,  and  aTerage,** 
when  used  as  description  of  cotton,  are  not 
precisely  the  same  in  their  primary  significa- 
tion, as  the  quality  indicated  by  the  former 
is  a  shade  above  what  the  latter  describes. 
Thus,  changing  a  contract  requiring  the  de- 
livery of  average  cotton  by  Inserting  the 
words  "good,  fair,"  instead  of  tiie  word  "av- 
erage," is  a  material  change  in  the  contract 
Waddell  v.  Glassell,  18  Ala.  661,  566,  54  Am. 
Dec.  170. 

A  memorandum  of  sale  that  the  bales 
were  to  average  by  invoice  440  pounds  gross 
per  bale,  or  no  sale,  did  not  constitute  a 
warranty  that  the  average  weight  was  to  be 
strictly  and  literally  complied  with,  hot  was 
merely  a  warranty  against  deficiency  in 
weight,  and  means  that  the  bales  shall  at 
least  average  440  pounds  without  any  rea- 
sonable excess  of  that  amount,  and  the  av- 
erage weight  of  450  poimds  was  not  a  suffi- 
cient excess  to  avoid  the  contract  Whitney 
V.  Thacher,  117  Mass.  523,  526. 

Where  a  contract  binds  a  gas  company 
to  furnish  to  a  city  such  quantity  of  gas  as 
may  be  required  by  the  city  council  for  pub- 
lic lamps  at  two-thirds  of  the  "lowest  aTe^ 
aged  price"  at  which  gas  shall  or  may  be 
furnished  to  private  individuals  in  five  cer- 
tain specified  cities  named,  averaged  by  add- 
ing together  such  lowest  cash  prices  and  di- 
viding the  amount  by  five,  the  words  "lowest 
averaged  price"  entitle  the  dty  to  the  bene- 
fit of  such  discounts  as  are  or  may  he  al- 
lowed to  individuals  by  the  company  in  eacb 
city  furnished  gas  at  the  lowest  price.  City 
of  Cincinnati  v.  Cincinnati  Gaslight  4  Coke 
Co.,  41  N.  B.  239,  242,  53  Ohio  St  27& 

In  marine  inraraaee* 

"Average"  originally  meant  a  contribu- 
tion by  the  owners  of  the  ship,  cargo  and 
freight  toward  a  loss  sustained  for  the  gen- 
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eral  benefit  of  all;  but  when  understood  In 
this  sense  It  is  now  always  called  "general," 
to  distinguish  it  from  ''particular"  average, 
which  means  nothing  more  than  a  partial 
loss.  So  that  from  the  time  that  the  term 
"average"  was  used  to  express  a  partial 
loss,  the  word  "average"  has,  in  the  com- 
mon understanding  with  commercial  men,  so 
far  altered  its  original  meaning,  when  ap- 
plied to  original  cases,  as  to  import  as  well 
a  general  contribution  as  a  particular  loss, 
and  is  intended  to  be  used  in  either  of  these 
ways;  the  adjuncts  "general,"  "partial,"  or 
"particular"  being  affixed.  Coster  v.  Phce- 
niz  Ins.  Co.  (U.  S.)  6  Fed.  Cas.  611. 

In  policies  of  insurance  "average"  has 
a  technical  meaning,  and  signifies  in  sub- 
stance the  partial  loss  accruing  to  or  on  ac- 
count of  the  insured  goods  by  reason  of  some 
of  the  perils  Insured  against,  and  denotes  a 
loss  less  than  total  arising  from  an  actual 
injury  to  the  insured  goods.  Louisville  Ma- 
rine &  FU:e  Ins.  Co.  v.  Bland,  88  Ky  (9 
Dana)  148,  147. 

Where  the  parties  te  a  marine  policy 
agree  that  the  goods  Insured  shall  be  free 
from  average,  it  means  that  the  liability  of 
the  insurerr  shall  only  rise  when  a  total 
loss  occurs.  Bcrgett  v.  Orient  Mut  Ins.  Co., 
16  N.  1.  Supe: .  0^..  (3  Bosw.)  886,  895. 

Where  a  loss  or  damage  occurs  to  a  ves- 
sel 01  its  cargo  at  sea,  average  is  the  adjust- 
ment and  apportionment  of  such  loss  be- 
tween the  owners  of  the  vessel,  the  freight, 
and  the  cargo,  in  proportion  to  their  respect- 
ive Interests  and  losses,  in  order  that  one 
may  not  suffer  the  whole  loss,  but  that  each 
shall  contribute  ratably.  In  order  to  con- 
stitute s  case  of  contribution  or  average, 
there  must  concur  a  contract  by  which  dis- 
tinct properties'  of  several  persons  become 
exposed  to  a  common  peril,  and  a  relief  from 
that  peril  at  the  expense  of  one  or  more  of 
the  concerned  parties,  and  such  release  must 
be  Intended  as  well  as  obtained  at  the  haz- 
ard or  by  the  destruction  of  the  property 
lost,  for  which  the  contribution  is  claimed. 
Whltteridge  v.  Norris.  6  Mass.  125,  126. 

"Average"  is  a  contribution  made  by  the 
owners  of  a  ship,  freight,  and  goods  on  board 
toward  any  particular  loss  or  expense  in- 
curred for  the  general  safety  of  the  ship  and 
cargo,  and  includes  expenses  Incurred  for 
seamen's  wages,  and  for  provisions  during 
an  embargo.  Insurance  Go.  of  North  Amer- 
ica V.  Jones  (Pa.)  2  Bin.  547,  552. 

"Average,"  in  marine  insurance,  ojily  ob- 
tains where  a  deliberate  act  of  loss  is  done 
for  the  preservation  of  the  whole  in  a  peril 
common,  which  alike  affects  not  only  the 
ship,  but  also  the  cargo;  and  hence,  where 
the  only  deliberate  act  done  was  the  separa- 
tion of  the  mast  and  rigging  from  the  hull, 
after  they  were  carried  overboard  by  the  vio- 


lence of  the  weather,  no  claim  for  average 
arose.    Nickerson  v.  Tyson,  8  Mass.  467,  468. 

AVERAGE  CHARGES. 

An  act  of  the  Assembly  provided  that 
rates  for  toll  and  transportation  may  be  regu- 
lated in  such  manner  as  the  company  may 
deem  most  advisable,  provided  that  the  max- 
imum charges  for  toll  and  transportation 
shall  not  exceed  four  cents  per  ton  per  mile 
for  freight  A  subsequent  act  amended  the 
proviso  so  as  to  read,  "and  average  charges 
for  toll  and  transportation."  Held,  that  the 
words  "average  charges,"  as  so  used,  meant 
a  mean  rate,  ascertained  by  dividing  the  en- 
tire receipts  by  the  whole  quantity  of  ton- 
nage reduced  to  a  common  standard  of  tons 
moved  one  mile.  Hersh  v.  Northern  Cent 
Ry.  Co.,  74  Pa.  (24  P.  F.  Smith)  181,  189. 

P.  L.  1850,  298,  provided  that  the  D.  ft 
P.  R.  R.  Co.  might  charge  such  rates  for 
transportation  as  it  should  deem  niost  ad- 
visable, provided  that  the  average  charges 
for  toll  and  transprrtation  should  not  ex- 
ceed four  cents  per  ton  per  mile.  Held,  that 
the  phrase  "average*  charges"  meant  that  the 
company  might  impose  more  than  four  cents 
per  mile  on  some  charges  so  long  as  by  mak- 
ing others  less  the  general  average  should 
not  exceed '  four  cents  per  ton  per  mile. 
Hersh  v.  Northern  CSent  By.  Co.,  74  Pa.  (24 
P.  F.  Smith)  181,  189. 

AVERAGE  XAK. 

"Average  man,"  as  used  in  reference  to 
whether  the  term  "manufacturing  industries" 
would  strike  the  mind  of  the  average  man  as 
including  an  electric  light  plant  means  one 
of  fair  and  ordinary  Intelligence,  such  as  a 
legislature  or  town  council  might  be  com^ 
posed  of,  but  not  one  who  looks  at  every,- 
thlng  from  a  technical  or  scientific  standr 
point  Frederick  Electric  Light  A  Power  Co. 
V.  Frederick  City,  36  Ati.  862,  363,  84  Md. 
599,  36  L.  R.  A.  130. 

AVERAGE  NUMBER  OF  80HOI.ARS. 

The  average  number  of  scholars  in  the 
public  schools  means  the  average  member- 
ship of  the  public  schools  as  shown  by  the 
school  register,  and  scholars  whose  names 
are  on  the  register,  and  who  are  recognized 
as  members  of  the  school,  are  to  be  computed 
in  ascertaining  such  number,  though  they 
may  b6  occasionally  absent  from  school. 
Needhani  v.  Inhabitants  of  Wellesl«y,  81  N. 
ES.  732,  139  Mass.  872. 

AVERAGE  OF  PRIOR 

The  law,  in  regulating  the  measure  of 
damages,  contemplates  a  range  of  the  entire 
market  and  "the  average  of  prices"  thus 
found,  running  through  a  reasonable  period 
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of  time.  Neither  a  suddeD  and  transient  in- 
flation nor  depression  should  control  the 
question  or  determine  such  average.  Smith 
T.  Griffith  (N.  Y.)  3  Hill,  833,  338,  38  Am. 
K>ec.  639. 

'^Ayerage  of  price'*  1b  intended  as  a 
role  to  ascertain  what  the  market  price  is, 
and  exclude  exceptional  sales  at  extraordi- 
nary prices.  In  the  case  of  Romalne  ▼.  Van 
Allen,  26  N.  T.  309,  the  cases  upon  the  sub- 
ject are  said  to  be  to  the  effect  that,  if  the 
plaintiff,  without  unnecessary  delay,  prose- 
cutes his  suit,  the  fluctuation  In  the  price 
should  be  exclusively  at  the  hazard  of  the 
defendant,  and  the  plaintiff  was  entitled  to 
the  highest  price  between  the  day  when  the 
delivery  should  have  been  made  and  the  day 
of  trial.  Page  y.  Fowler,  89  Cal.  412,  423,  2 
Am.  Rep.  462. 

AVEBAOE  QUAUTY  WITH. 

A  contract  by  which  a  Arm  of  lumber 
dealers  contracted  to  sell  1,000,000  feet  of 
strips  now  In  their  yard,  to  be  of  "average 
quality"  with  six  cars  theretofore  shipped, 
meant  that  the  strips  should  be  so  sorted  or 
collected  that  those  delivered  should  equal 
in  quality  those  contained  in  the  six  carloads, 
without  any  reference  to  the  proportionate 
quantity  of  each  grade.  Butterfield  v.  Her- 
ren,  49  N.  W.  826,  828,  80  Wis.  240. 

AVERT. 

In  an  instruction  that,  if  the  Jury  be- 
lieved from  the  evidence  that  at  the  time  a 
defendant,  on  trial  for  murder,  shot  and  kill- 
ed the  deceased,  he  believed,  and  had  reason- 
able ground  to  believe,  that  the  deceased  was 
about  to  take  his  life  or  inflict  on  him  great 
bodily  harm,  and  there  appeared  to  him  In 
the  exercise  of  a  reasonable  Judgment  no 
other  safe  means  to  avert  a  then  real,  or  to 
him  apparent,  danger.  If  any,  he  was  entitled 
to  acquittal  on  the  ground  of  self-defense, 
the  word  "avert"  cannot  be  construed  as 
equivalent  to  the  word  "escape,**  which  has 
been  frequently  condemned  in  instructions. 
Utterback  v.  Ck)mmonwealth  (Ey.)  69  S.  W. 
515,  516. 

AVOCATION. 

All  other  avocations,  see  ""All  Other." 
Other  avocation,  see  "Other.** 

The  primary  meaning  of  the  word  "avo- 
cation** Is  a  calling  away,  a  diversion.  It  is 
the  opposite  of  "vocation"  or  "occupation**; 
and  hence,  as  used  In  Rev.  St  1881,  forbid- 
ding any  person  over  14  years  of  age  to  en- 
gage in  his  usual  avocation  on  Sunday,  will 
be  construed  to  mean  "usual  vocation.**  Ross 
V.  State,  86  N.  E.  167,  168,  9  Ind.  App.  35. 

" 'AvocAtion*  Is  not  synonymous  with 
"vocation,'  but  the  use  of  the  word  'avoca- 


tion* for  'vocation'  In  an  Indictment  will  not 
Invalidate  the  indictment,  for  the  misuse  of 
the  terms  as  Interchangeable  Is  by  no  means 
Infrequent,  and  leaves  no  question  as  to  the 
meaning  of  the  pleader  in  using  such  word." 
Peters  v.  State  (Tex.)  28  S.  W.  683. 

Acts  1855,  p.  159,  making  It  criminal  to 
be  engaged  in  one*s  usual  avocation  on  Sun- 
day, is  to  be  construed  as  meaning  "such 
acts  of  labor  or  business  as  may  be  perform- 
ed, on  days  of  the  week  usually  devoted  to 
secular  business,  in  the  pursuit  of  a  lawful 
employment"  State  t.  Conger,  14  Ind.  886» 
397. 

AVOID. 

"Avoid,"  as  used  in  Code,  |  2665,  pro- 
viding that  a  reply  is  not  permitted  except 
when  a  counterclaim  is  set  up,  or  some  mat- 
ter Is  pleaded  In  the  answer  to  which  plain- 
tiff claims  a  defense  by  reason  of  facts 
which  avoid  the  matter  alleged  in  the  an- 
swer. Implies  the  admission  of  the  defense 
sought  to  be  avoided.  "There  cannot  be  an 
avoidance  without  a  confession  of  the  de- 
fense sought  to  avoided."  Meadows  v. 
Hawkeye  Ins.  Co.,  17  N.  W.  600,  601,  62 
Iowa,  387. 

AVOIDABLE  ACdDENT. 

Anderson,  In  his  law  dictionary  (page  18), 
deflnes  "avoidable  accident"  as  an  act  which 
was  not  called  for  by  any  duty  or  necessity, 
and  the  injury  resulted  from  the  want  of  that 
extraordinary  care  which  the  law  reason- 
ably requires  of  one  doing  such  a  lawful  act, 
or  because  the  accident  was  the  result  of 
actual  negligence  or  folly,  and  might  with 
reasonable  care  adapted  to  the  emergency, 
have  been  avoided.  Dreyer  v.  People,  58  N* 
E.  620,  623,  188  111.  40,  58  L.  B.  A.  869. 

AVOID  ANCB. 

See  "Confession  and  Avoidance.** 

The  term  "avoidance,"  In  pleading,  Im- 
plies some  admission  in  effect  of  the  exist- 
ence, prima  facie,  of  a  cause  of  action  in  the 
complainant  at  some  time,  and  some  fact 
supervenient  which  avoids  It  in  favor  of  the 
defendant  Url  t.  Hirsch  (U.  S.)  123  Fed. 
568,  570. 

Const  1864,  p.  80,  |  90,  providing  that 
under  the  plea  of  the  general  issue  defend- 
ant may  give  his  title  In  evidence  or  any 
matter  of  defense  and  Justlflcatlon,  accord- 
ing to  the  nature  of  the  action,  except- 
Ing  matter  In  avoidance  or  a  defense  in- 
consistent with  the  truth  of  tiie  material  al- 
legations of  the  declaration,  means  the  in- 
troduction of  new  matter  which,  admitting 
promises  of  the  opposite  party,  avoids  or  re- 
pels his  conclusions.  "Matter  of  avoidance" 
is  new  matter  which  admits  the  declaration 
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to  be  tme,  but  shows,  nerertheless,  either 
that  the  defendant  was  never  liable  to  the 
recovery  claimed  against  him.  or  that  he  has 
been  discharged  from  his  original  liability,  or 
something  supervenient;  hence,  In  an  ac- 
tion on  a  promissory  note,  charging  that  de- 
fendant indorsed  a  promissory  note,  and 
that  he  Indorsed  a  paper  which  was  a  promis- 
sory note  if  anything,  and  that  he  indorsed 
a  bill  of  exchange,  an  admission  that  the  de- 
fendant indorsed  an  inchoate  bill  of  ejr 
change  is  not  matter  in  avoidance,  within 
the  meaning  of  the  statute.  Mahaiwe  Bank 
7.  Douglass,  31  Conn.  170,  175. 

Where  the  answer  admits  facts  which 
charge  the  defendant,  and  sets  up  also  mat- 
ter which  discharges  him,  the  latter  is  not 
evidence  for  him  unless  the  charge  and  dis- 
charge arise  out  of  one  transaction,  in  which 
case  the  defendant  may  state  the  whole 
transaction,  and  it  is  all  held  responsive  and 
evidence  in  his  favor,  and  perhaps  the  phrase 
''matter  in  avoidance,"  as  applied  to  an  an- 
swer, relates  only  to  such  matter  as  avoids  a 
conceded  liability,  and  not  to  such  as  avoids 
the  effect  of  facts  admitted,  which  if  unex- 
plained might  show  that  the  liability  never 
existed  at  all.  So  that  a  defendant  when  an- 
swering a  bill  charging  a  transaction  to  have 
been  of  a  certain  character,  although  com- 
pelled to  admit  facts  which  would  alone  go 
to  show  the  charge  true,  may  nevertheless 
state  other  facts  which  go  to  show  that  it 
really  was  of  a  different  character,  and  be 
entitled  to  have  the  whole  statement  con- 
sidered evidence  for  him.  Cooper  y.  Tappan, 
9  Wis.  861,  866. 

AVOW. 

At  common  law,  when  the  defendant  to 
an  action  of  replevin  admitted  and  Justified 
the  taking,  he  was  said  to  "avow."  Newell 
Universal  Mill  Co.  v.  Muxlow,  21  N.  B.  1048» 
1049,  115  N.  Y.  170. 

AVOWRY. 

An  avowry  is  the  setting  forth,  as  In  a 
declaration,  the  nature  and  the  merits  of  the 
defendant's  case,  showing  that  the  distress 
taken  by  him  was  lawful;  which  must  be 
done  with  such  sufficient  authority  as  will 
entitle  him  to  a  retomo  habendo.  HIU  v. 
Stocking  (N.  Y.)  6  Hill,  277,  284  (citing  Wood. 
Land,  ft  Ten.  692;  Hill  v.  Miller  [Pa.]  5 
Serg.  ft  B.  855,  357);  Newell  Universal  Mill 
Co.  T.  Muxlow,  21  N.  B.  1048,  1049,  115  N.  Y. 
17a  But  the  action  Is  not  now  confined  to 
a  case  of  distress,  but  lies  at  common  law 
whenever  there  has  been  a  tortious  taking, 
either  originally,  or,  by  construction  of  law, 
by  some  act  which  makes  the  party  a  tres- 
passer ab  initio.  Brown  v.  Bissett,  21  N.  J. 
lAW  (1  Zab.)  267,  274. 

"An  avowry  in  a  court  of  record,"  says 
Coke,  **which  la  in  the  nature  of  an  action,  is 


a  determination  of  an  election  before  any 
judgment  given."  Equitable  Co-operative 
Foundry  Co.  v.  Hersee  (N.  Y.)  83  Hun,  109, 
177. 

An  avowry  was  in  the  nature  of  a  dec- 
laration which  required  a  reply  from  plain- 
tiff, and  in  default  of  one  defendant  was  en- 
titled to  Judgment  Newell  Universal  Mill 
Co.  V.  Muxlow,  24  N.  Y.  St  Rep.  545,  547. 

Ooenisanoe  distlngqiahed* 

An  "avowry,"  as  distinguished  from  a 
**cognizance,"  imports  a  taking  in  one's  own 
right,  while  a  cognizance  imports  a  justifica- 
tion under  the  authority  of  another.  Brown 
V.  Bissett,  21  N.  J.  Law  (1  Zab.)  46»  49. 


AVULSION. 

Alluvion  distinguished, 


-Alluvion." 


''Avulsion"  is  the  sudden  change  of  the 
banks  of  a  stream,  such  as  occurs  when  a  riv- 
er forms  a  new  course  by  going  .through  a 
bend;  and  where  the  stream  forms  the  bound- 
ary of  land,  the  avulsion  has  no  effect  upon 
such  boundary,  but  it  still  remains  the  center 
of  the  old  channel,  whether  water  flows  in 
it  or  not  Rees  v.  McDaniel,  21  S.  W.  913, 
914,  115  Mo.  145. 

"Avulsion"  is  the  sudden  and  rapid 
change  of  a  channel  of  a  stream  which  is  the 
boundary,  whereby  it  abandons  its  old  and 
seeks  a  new  bed.  Such  change  of  channel 
works  no  change  of  boundary,  and  the  bound- 
ary remains  as  it  was,  in  the  center  of  the  old 
channel,  although  no  water  may  flow  therein. 
Nebraska  v.  Iowa,  12  Sup.  Ct  896,  S97,  143  U. 
S.  359,  36  L.  Ed.  18a 

The  term  "avulsion"  is  used  to  express 
the  sudden  and  rapid  change  of  the  channel  of 
a  boundary  line  stream.  Thus,  where  a 
stream  which  is  a  boundary  between  land  of 
different  persons,  or  between  states,  from  any 
cause  suddenly  abandons  its  old  and  seeks  a 
new  bed,  such  change  of  channel  works  no 
change  of  boundary,  and  the  boundary  re- 
mains as  it  was,  in  the  center  of  the  old  chan- 
nel, though  no  water  may  be  flowing  therein. 
This  sudden  and  rapid  change  is  termed  in 
the  law  "avulsion."  Such  a  change  is  rather 
uncommon,  and  when  the  violence  of  the 
stream  separates  a  considerable  part  from  one 
piece  of  land  and  joins  It  to  another,  but  in 
such  a  manner  that  it  can  still  be  identified, 
the  property  in  the  soil  so  removed  naturally 
continues  vested  in  its  former  owner.  Bou- 
vier  V.  Stricklett,  69  N.  W.  550,  552,  40  Neb. 
792. 

Where  considerable  quantities  of  soil  are, 
by  a  sudden  action  of  the  water,  taken  from 
the  land  of  one,  this  is  called  "avulsion";  but 
the  ownership  is  not  lost,  though  the  surface 
earth  is  transported  elsewhere,  and  It  may 
be  reclaimed  and  the  ownership  reasserted. 
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TliiiB,  lands  dedicated  and  accepted,  subject 
to  the  trust  Impressed  on  them  of  remaining 
forever  unoccupied  by  buildings,  included  all 
the  land  between  the  west  line  of  Michigan 
avenue  and  the  shore  of  Lake  Michigan  as  it 
was  when  such  lands  were  platted;  and  the 
title  to  such  portion  thereof  as  was  subse- 
quently carried  away  and  submerged  by  the 
waters  of  the  lake,  and  thereafter  reclaimed 
by  artificial  means,  was  not  lost,  but  by  such 
reclamation  thereof  the  city  completely  reas- 
serted its  title  thereto  as  such  title  stood  at 
the  time  of  such  dedication.  City  of  Chicago 
T.  Ward,  48  N.  E.  927,  032,  169  IlL  392,  38  L. 
B.  A.  849,  61  Am.  St  Rep.  185. 

AWAIT. 

A  statute  authorizing  an  appeal  in  a 
criminal  cause  required  accused  to  execute  a 
recognizance  conditioned  that  he  would  abide 
the  Judgment  of  the  court  of  appeals  of  the 
state  of  Texas.  Held,  that  a  recognizance  in 
which  the  condition  was  that  accused  would 
"await  the  action  of  the  court  of  appeals," 
etc.,  was  liot  the  same  nor  substantially 
synonymous  with  the  phrase  used  by  the  stat- 
ute, and  was,  therefore,  insufficient  Wilson 
V.  State,  7  Tex.  App.  88,  39. 

AWATriN  O  DEIilVERY. 

The  term  **awaiting  delivery,"  aa  used  in 
a  charter  of  a  railroad  company  providing 
that  the  company  should  not  be  responsible 
for  goods  on  deposit  in  any  of  their  depots 
awaiting  delivery,  meant  such  goods  as  have 
reached  their  final  destination  and  are  wait- 
ing to  be  delivered  over  to  the  consignee  on 
demand,  and  not  property  on  its  way  to  a  dis- 
tant point  to  be  taken  thence  by  a  connecting 
carrier.  In  the  former  case  it  is  "awaiting 
delivery,"  in  the  latter  "awaiting  transporta- 
tion." Michigan  Cent  R.  Co.  v.  Mineral 
Springs  Mfg.  Co.,  83  U.  S.  (16  Wall.)  318,  327, 
21  L.  Bd.  297. 

"Awaiting  delivery,"  as  used  in  a  bill  of 
lading  providing  that  the  carrier  would  not 
be  responsible  for  the  goods  while  at  any  sta- 
tion awaiting  delivery,  does  not  Include  goods 
which  were  switched  off  on  a  side  track,  and 
which  the  plaintiffs,  on  inquiring  for  them, 
could  not  learn  that  they  had  arrived,  and  of 
the  arrival  of  which  the  carrier  had  not  given 
the  customary  notice.  McKlnney  v.  Jewett, 
24  Hun,  19,  22  (affirmed  90  N.  Y.  267,  271). 

"Awaiting  delivery,"  as  used  in  a  charter 
of  a  carrier  providing  that  it  shall  be  respon- 
sible for  goods  in  its  depots  awaiting  delivery 
as  warehousemen,  "presupposes  the  consum- 
mation of  every  preliminary  requisition  to  de- 
livery; therefore  it  presupposes  notice  to  the 
consignee,  and  the  elapsing  of  sufficient  time 
preparatory  to  its  reception.  That  time,  at 
common  law,  is  a  reasonable  time,  •  •  • 
and  during  that  time  it  may  be  said  with 


great  reason,  we  think,  that  the  property  la 
awaiting  delivery."  Michigan  Cent  R.  Co.  v. 
Ward,  2  Mich.  538,  544. 

AWAITINO  FURTHER  OONVEYAKC& 

Within  a  bill  of  lading  relieving  a  carrier 
from  liability  other  than  as  a  warebousemaii, 
while  the  said  property  awaits  further  con- 
veyance, the  term  "awaits  further  convey- 
ance" literally  means  awaiting  the  time  when 
the  next  carrier  shall  take  the  property  hi 
hand.  But  cotton  unloaded  by  a  connecting 
carrier  at  Its  pier,  without  giving  any  notice 
of  its  arrival  to  the  succeeding  carrier,  does 
not  await  further  conveyance.  Texas  A  P. 
Ry.  Co.  V.  Reiss,  22  Sup.  Ct  253,  256, 183  U.  S. 
621,  46  L.  Ed.  35& 

AWARD. 

"To  award  Is  to  Judge,  to  give,  or  assign 
by  sentence  or  judicial  determination."  Star- 
key  V.  City  of  Minneapolis,  19  Minn.  203,  206 
(Gil.  166,  169). 

An  award  is  a  judgment  formed  and  pro- 
nounced. Hoff  V.  Taylor,  5  N.  J.  Law  (2 
Southard)  829,  833. 

An  award  is  the  judgment  or  decision  of 
arbitrators  or  referees  on  the  mattv  submi^ 
ted  to  them.  Henderson  v.  Beaton,  52  Tex. 
29,  43;  Halnon  t.  Halnon,  55  Vt  321,  322. 

An  award  is  the  decision  or  determina- 
tion of  arbitrators,  conunissioners,  referees, 
or  persons  to  whom  a  dispute  or  controversy 
between  two  or  more  persons  has  been  sub- 
mitted for  a  decision  and  determination  ont 
of  court  It  is  also  the  written  document  em- 
bodying such  decision.  Peters  ▼•  Pelrce,  8 
Mass.  398. 

"An  award  is  an  act  of  the  parties  per- 
formed through  their  agents  and  assented  to 
in  advance,  and  there  is  no  reason  why  they 
may  not  as  well  establish  by  means  of  it  what 
is  called  in  common  parlance  a  'consentable 
line'  as  by  their  immediate  act  A  question 
of  boundary  is  a  subject  of  arbitration." 
Babb  Y.  Stromberg,  14  Pa.  (2  Harris)  397,  399. 

An  award  is  sometimes  considered  as  a 
contract  and  sometimes  as  a  judgment  The 
submission  implies  mutual  promises  to  per- 
form the  award.  The  award  is  a  contract 
and  is  considered  as  similar  to  an  accord  and 
satisfaction,  and  equal  to  a  judgment  of  the 
court  Dixon's  Lessee  ▼.  Morehead  (Pa.)  Add. 
216,  222. 

An  award  is  an  adjudication  or  determi- 
nation between  parties.  Its  character  is  more 
that  of  a  judgment  than  of  a  contract  It  is 
equally  conclusive  between  the  parties,  bat  it 
requires  to  be  enforced  by  action  bj  reason  of 
the  lack  of  such  domestic  tribunals  to  eoforte 
it  by  process  of  executioiL  Gelley  t.  Gray,  37 
y  t  13^  138, 
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An  award  Is  the  Judgment  of  arbltraton 
chosen  by  the  parties  Interested  to  settle  a 
controversy.  The  arbitrators  become  the 
agents  of  both  parties,  and  when  the  i)ower  to 
arbitrate  Is  not  derived  from  statute  It  Is  de- 
rived from  the  submission  of  the  controversy 
by  the  mutual  consent  of  the  parties  Interest- 
ed. A  secretary  of  the  treasury  Is  not  au- 
thorized to  award  the  payment  of  an  attor- 
ney's fees  out  of  moneys  remaining  In  the 
treasury  due  to  the  client  of  the  attorney. 
Benjamin  i  United  States,  29  Gt  Cl.  417,  419. 

There  is  no  peculiar  significance  In  the 
use  of  the  word  "award"  Instead  of  the  word 
•^ecc'vered,"  In  Code  Civ.  Proc.  S|  1699.  1704, 
providing  for  a  bond  In  replevin  for  the  pay- 
ment **of  any  sum  which  the  judgment 
awards/'  and  It  Is  as  effective  In  covering  the 
costs  of  the  action  as  the  words  used  In  the 
old  Code,  viz.,  "for  the  payment  of  such  sum 
as  may  for  any  cause  be  recovered."  John 
Church  Co.  v.  Dorsey,  77  N.  T.  Supp.  1065, 
1067,  38  Misc.  Rep.  542. 

The  term  "award"  Is  used  to  designate 
the  decision  of  arbitrators  In  deciding  a  con- 
troversy submitted  to  them  whereby  the  ques- 
tion Is  as  fully  determined,  and  the  right 
transferred  or  settled,  as  It  could  have  been 
by  the  agreement  of  the  parties  or  the  judg- 
ment of  the  court  of  justice.  Thus,  where 
plaintiff  and  defendant  agree  that  defendant 
should  assign  his  Interest  in  a  certain  land 
contract,  the  value  of  the  Interest  to  be  de- 
termined by  arbltritors,  and  the  arbitrators 
first  determine  the  value  of  the  land,  and 
afterwards  meet  again  and  determine  the 
value  of  the  Interest,  the  latter  determination, 
and  not  the  former.  Is  their  award.  Fargo  v. 
Relgbard,  »9  N  E.  888,  890, 18  Ind.  App.  39. 

Asreemeiit  required. 

When  there  Is  a  matter  of  difference  be- 
tween parties  which  they  agree  to  refer,  and 
thereupon  an  award  is  made,  the  award  de- 
rives its  force  from,  and  really  Is  to  be  con- 
sidered, the  agreement  of  the  parties.  A 
court  called  upon  to  enforce  such  an  award  Is 
enforcing  and  carrying  Into  effect  the  agree- 
ment of  the  parties,  and  for  the  reason  that  it 
Is  thielr  agreement  If  there  was  no  agree- 
ment, there  can  be  no  award;  and  the  same 
rule  must  apply  If  what  purports  to  be  an 
agi'eeuient  Is  Illegal  and  void.  Jenifer  v. 
Hamilton  County  Com'rs,  13  Ohio  Dec  116, 
119,  2  Dlsn.  189. 

AppraUement  dlstinBiilsl&ed* 

An  award  Is  the  judgment  of  a  tribunal 
selected  by  the  parties  to  determine  matters 
actually  In  variance  between  them,  not  merely 
to  appraise  and  settle  the  price  of  property 
contracted  for  after  the  stipulation  that  this 
term  of  the  contract  was  to  be  so  ascertained. 
Had  the  parties  made  the  contract,  and  after- 
wards, on  a  dispute  arising,  chosen  arbitra- 
tors to  determine  what  was  due  upon  it,  that 
1WDB.&P.— 42 


might  have  been  an  award.  The  case  is  en- 
tirely different  where  the  parties  originally 
agreed  to  buy  and  sell  at  a  sum  to  be  fixed  by 
an  appraisement  to  be  made  by  a  third  person 
or  persona  When  the  original  contract  is  es- 
tablished by  competent  and  sufficient  evi- 
dence, then  Indeed  the  assessment  thus  made 
by  the  authority  of  the  parties,  or  by  author- 
1^  of  law,  as  in  the  case  of  the  justice  of  the 
peace,  may  be  conclusive  as  to  the  price,  but 
there  is  nothing  in  the  transaction  to  conclude 
the  parties  as  to  anything  else.  They  may 
call  back — dispute  the  existence  of  any  con- 
tract at  all — or  prove  that  it  was  attended 
with  fraud  or  illegality.  Here  is  the  clear 
and  palpable  distinction  between  such  an  ap- 
praisement and  an  award.  Green  &  C.  St 
Pas&  R.  Co  V.  Moore,  64  Pa.  (14  P.  F.  Smith} 
79,91. 

Certainty  and  flnallty. 

An  award  is  in  the  nature  of  a  judgment, 
and  to  be  valid  must  be  certain  and  decisive 
as  to  the  matter  submitted,  so  that  it  shall 
not  be  a  cause  of  a  new  controversy.  Colcord 
V.  Fletcher,  50  Me.  39&,  402  (citing  Lincoln  v. 
Whlttenton  Mills,  53  MasF  [12  Mete]  31). 

"Awards,"  though  construed  more  favora- 
bly than  formerly,  must  yet  possess  the  fun- 
damental properties  of  an  award.  Among 
other  things  they  are  required  to  be  within 
the  submission,  certain — ^that  is,  certain  to  a 
common  intent — and  final.  Archer  v.  Wil- 
liamson (Md )  2  Har.  &  Q.  62,  67. 

An  award  agreed  upon  by  arbitrators,  to 
be  valid,  must  iie  consonant  to  the  submission, 
must  be  certain,  must  be  of  things  possible  tc 
be  performed,  and  must  be  final.  An  award 
providing  that  defendant  shall  pay  plaintiff 
$242.23  is  sufficient  and  valid;  but  an  award 
providing  that  defendant  shall  pay  to  plaln- 
'tlff  the  value  of  certain  potatoes,  without 
pointing  out  upon  the  face  of  the  award,  or 
by  reference  to  any  rule  or  standard,  any 
method  of  ascertaining  such  value,  is  bad;  it 
being  neither  certain  nor  final.  Whitcher  v. 
Whltcher,  49  N.  H.  176,  181,  6  Am.  Rep.  486. 

An  award  of  arbitrators  is  in  the  nature 
of  a  judgment,  and  must  be  certain  and  intel- 
ligible. It  should  be  In  pursuance  of  the  sub- 
mission, and  ought  to  be  wholly  decisive,  in- 
asmuch as  if  It  does  not  determine  the  whole 
matter  It  becomes  the  cause  of  a  new  contro- 
versy. Alexander  v.  McNear  (U.  S.)  28  Fed. 
403,405. 

Oonf  omilty  to  ■nbmission* 

An  award  must  embrace  all  the  matters 
specifically  Included  In  the  submission.  Tu- 
dor V.  Scovell,  20  N.  H.  171,  173. 

An  award  must  be  according  to  the  sub- 
mission, and  must  comprehend  all  matters 
therein  contained.  Richards  y.  Drinker,  6  N. 
J.  Law  (1  Halst)  807,  31& 
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Judgmeiit  distinsuisl&ed. 

An  award  is  regarded  with  great  respect 
by  the  courts,  but  it  can  hardly  be  considered 
of  equal  dignity  to  a  Judgment  rendered  by  a 
court  A  court  speaks  by  the  force  and  power 
of  the  law,  while  an  award  speaks  by  consent 
and  contract  of  the  parties.  A  judgment  that 
is  a  nullity  may  be  assailed  by  the  parly 
whenever  and  wherever  it  confronts  him,  but 
he  cannot  assail  it  for  mere  errors  or  irregu- 
larities except  by  a  direct  attack.  An  award 
is  no  better  than  a  Judgment,  and  to  be  valid 
must  be  rendered  after  notice  given  to  the 
parties  who  have  submitted  their  rights  to  ar- 
bitration. Without  notice  the  award  is  a  nul- 
lity. Shively  v.  Knoblock,  85  N.  B.  1028, 
1029.  8  Ind.  App  433. 

The  word^  "adjudge,  determine  and 
award.'*  as  used  by  arbitrators  in  their 
Award,  do  not  necessarily  carry  with  them  the 
idea  of  a  Judgment  according  to  law,  so  as  to 
enable  one  of  the  parties  to  have  the  award 
set  aside  for  errors  of  law.  Patton  t  Gar- 
rett. 21  S.  B.  679,  682,  116  N.  O.  847. 

An  award  of  arbitrators  in  the  common 
pleas  is  to  be  considered  as  a  Judgment  of 
that  court  from  the  time  of  its  entry  upon  the 
docket,  and  as  such  subject  to  a  writ  of  error. 
The  statute  expressly  provides  that  from  the 
time  of  the  entry  of  the  award  in  the  docket 
it  shall  take  rank  as  a  Judgment,  and  that  ex- 
ecution may  issue  thereon  provided  that 
when  Judgment  has  been  rendered  for  any 
sum  or  sums  of  money  the  like  stay  of  execu- 
tion shall  be  due,  and  under  like  regulations 
as  in  the  case  of  other  Judgments.  When  the 
Legislature  expressly  and  repeatedly  says 
that  the  *'aw&rd"  is  a  "Judgment,"  the  court 
should  do  80.  Bbersoll  v  Krug,  3  Bin.  (Pa.) 
628,  629. 

A  board  of  arbitrators  is  not  a  "court"  or 
"Judicial  tribunal"  in  any  proper  sense  of 
those  terms.  It  has  none  of  the  powers  that 
appertain  to  courts  to  regulate  their  proceed- 
ings or  enforce  their  decisions.  An  "award," 
when  made,  is  more  in  the  nature  of  a  con- 
tract than  of  a  "Judgment"  It  is  but  the 
consummation  of  the  contract  of  submission; 
its  appropriate  and  legitimate  result  Hence 
it  is  held  that  the  fact  that  a  Judgment  ren- 
dered on  Sunday  is  void  does  not  render  an 
award  made  on  Sunday  illegaL  Blood  ▼. 
Bates,  81  Vt  147,  150. 

Writiiis  reqnlred* 

While  a  verbal  submission  to  arbitration 
is  valid  at  common  law,  yet  where  the  law,  as 
for  instance,  a  suit  of  fraud,  requires  a  con- 
tract in  writing,  both  the  submission  and  the 
award  must  be  in  writing.  Donnell  v.  Lee,  58 
Mo.  App.  288,  295. 

Parties  may  agree  to  settle  by  arbitration 
the  division  line  between  their  lots  of  land, 
and  an  award  made  in  pursuance  of  a  sub- 
mission for  that  purpose  will  bind  the  partiesL 


The  arbitrators  may  make  a  parol  award  If 
the  submission  does  not  require  the  award  to 
be  in  writing,  and  this  will  not  be  vitiated  by 
a  subsequent  Ineffectual  attempt  to  reduce 
the  same  to  writing.  Jones  v.  Dewey,  17  N. 
H.  596,  599. 

AWARDED. 

A  canon,  promulgated  by  the  Saxon  kings 
A.  D.  617,  which  became  a  part  of  the  com- 
mon law,  declared  that  "process  awarded"  or 
a  Judgment  rendered  by  a  court  on  Sunday 
was  void.  Held,  that  process  issued  by  a 
ministerial  officer  In  the  ordinary  course  of 
his  official  duty  was  not  process  awarded  by 
a  court,  within  the  meaning  of  the  above 
phrase.  Clough  v.  Shepherd,  81  N.  H.  (11 
Fost)  490,  495;  Hastings  T.  ColumbuiL  42 
Ohio  St  585,  589. 

AWARE. 

See  *'Become  Aware.** 

AWAY. 

See,  also,  "Carry  Away.- 

A  statute  prohibiting  larceny  provided 
that,  If  the  defendant  should  take,  steal,  and 
carry  away  as  aforesaid  any  property  of  an- 
other, he  should  be  punished.  Held,  that  an 
indictment  omitting  from  the  phrase  "take, 
steal,  and  carry  away"  the  word  "away"  did 
not  state  an  offense  under  the  statute,  since 
without  an  allegation  that  the  goods  were 
carried  "away"  there  was  no  allegation  that 
the  goods  had  been  asported  wrongfully  be- 
yond the  premises  of  the  possessor.  Com- 
monwealth ▼•  Adam,  78  Mass.  (7  Gray)  43» 
45. 

AWNING. 

In  Webster's  Internationa]  Dictlonaiy, 
the  word  "awning"  is  defined  as  follows:  "A 
roof-like  cover,  usually  of  canvas,  extended 
over  or  before  any  place  as  a  shelter  from  the 
sun,  rain,  or  wind."  In  the  Century  Dic- 
tionary, as  follows:  "A  movable,  roof -like 
covering  of  canvas  or  other  cloth  spread  over 
in  any  place,  or  in  front  of  a  window,  dooi; 
etc.,  as  a  protection  from  the  sui/i  tays." 
As  thus  defined,  "awning"  means  tbe  eove^ 
ing  which  shelters  or  protects,  aa  dlstiiict 
from  its  frame  or  support,  and  tbla  covering 
may  extend  over  or  hang  in  front  of  the  pro- 
tected place.  It  is  in  the  sense  of  the  cover- 
ing, as  distinct  from  its  frame,  that  the  word 
"awning"  is  used  in  a  city  ordinance  prohibit- 
ing the  erection  or  use  of  any  awning,  ex- 
cept the  same  be  upon  a  suitable  frame  and 
attached  entirely  to  the  building.  State  v. 
Clarke,  87  AU.  975,  976  69  Conn.  871,  39 
L.  B.  ▲.  670,  ei   i«k  St  Eep.  80. 
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AX. 

All  ax  l0  a  mechanical  tool,  rather  than 
a  weapon  to  be  used  in  combat,  and  the  mere 
tSiCt  that  one  of  three  men  carries  an  ax  to 
a  sawmill,  which  they  enter,  cannot  be  sup- 
posed to  exdts  terror.  Pike  t«  Witt*  104 
Mass.  585,  597. 

AXLE  BOX. 

''Axle  boxes'*  are  '^nshlngs  for  hubs." 
Their  duty  is  to  take  the  wear  incident  to  re- 
volving on  the  spindle  of  the  axle.  Iv^  v. 
Hartford  Spring  &  Axle  Co.  (U.  S.)  U  Fed. 
510,  611. 

AYUNTAMIENTO. 

'^Aynntamiento"  was  the  name  nsed  In 
the  MJBXican  law  to  designate  a  town  or  city 


council.    Friedman  t.  Goodwin  (U.  S.)  9  Fed. 
Cas.8ia. 

AZO. 

Certain  aniline  colors  derived  from  coal 
tar  are  known  as  *'azo  compounds."  Th^ 
word  "aaso"  is  derived  from  asote  or  nitrogen, 
being  used  to  show  that  these  compounds 
contain  nitrogen  in  the  form  of  nitrous  acid. 
Matheson  v.  Campbell  (U.  S.)  69  Fed.  507, 
600;  Id.,  78  Fed.  910,  912,  24  0.  C.  A.  884. 

AZOTIZB. 

Among  the  chemical  processes  used  in 
the  creation  or  development  of  coal  tar  col- 
ors is  that  of  azotisation.  To  "azotlze"  such 
a  color  is  to  treat  it  with  nitrogen.  Mathe- 
son V.  Campbell  (U.  S.)  69  Fed.  597,  600;  Id., 
78  Fed.  910,  912,  24  C.  C.  A.  384. 
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B.&0. 

In  a  case  Inyolylng  tbe  ownership  of  a 
Bteam  engine  bearing  tbe  letters  **B.  &  O."  it 
was  said  tbat  tbe  initials  of  railroad  com- 
panies come  to  be  as  well  known  to  tbe  gen- 
eral public  as  tbe  abbreriations  wbich  Indi- 
cate tbe  location  of  land  nnder  congressional 
suryeys,  and  tbat  from  Lake  Micbigan  to 
tbe  Atlantic  Ocean  tbe  letters  '*B.  &  O."  on 
an  engine  mean  "Baltimore  &  Obio  Railroad 
Company/'  without  regard  to  tbe  track  it  is 
upon  or  tbe  yard  it  is  in.  Ryan  t.  Baltimore 
&  O.  R.  Oo.,  60  IlL  App.  612,  616^ 


BABY  BONDS. 

Bonds  issued  by  tbe  state  of  Louisiana 
to  fund  certain  auditors'  warrants  issued  and 
outstanding  at  tbe  date  of  the  adoption  of 
tbe  Constitution  of  1884  were  called  ''baby 
bonds."  State  ex  rel.  Luminals  t.  Houston, 
38  La.  Ann.  633,  534. 


BACK. 

"Back"  is  defined  to  be,  In  human  beings^ 
tbe  binder  part  of  tbe  body,  extending  from 
tbe  neck  to  tbe  end  of  the  spine.  Thus  it  is 
held  that,  although  an  allegation  of  injuries 
to  the  chest  made  evidence  of  the  spitting  of 
blood  relevant  as  a  possible  natural  result 
of  a  severe  injury  to  the  chest,  a  general  al- 
legation of  an  injury  to  tbe  back  was  not 
sufficient  to  render  evidence  of  injuries  to  the 
kidney  and  bladder  admissible:  tbat  region, 
apparently,  not  being  regarded  as  included 
ia  the  term  "back."  Ft  Worth  &  D.  C.  Ry. 
Co.  v.  Rogers,  63  S.  W.  866,  21  Tex.  Oiv.  App. 
605. 

A  statute  requiring  tbe  certlflcate  of  the 
oath  administered  to  appraisers  chosen  to 
make  a  levy  to  be  written  on  the  "back"  of 
the  execution  means  on  tbe  execution  itself, 
and  there  is  no  compliance  with  tbe  statute 
where  tbe  certificate  is  on  a  separate  piece 
of  paper,  one  corner  of  which  is  affixed  to 
the  instrument  Hall  v.  Staples,  74  Me.  178, 
180. 

As  adTanoe  money* 

A  statement  to  tbe  employes  of  a  fisher- 
man that  a  canning  company  would  "back" 
him  and  see  him  through  is  evidently  nothing 
more  than  an  agreement,  in  consideration  of 
securing  the  salmon  to  be  caught,  to  advance 
on  account  thereof  a  reasonable  sum  of  mon- 
ey, and  not  as  indicating  employment  of  the 
fisherman  by  tbe  company.  Miles  v.  Co- 
lumbia Packers'  Ass'd»  68  Pac  827,  829,  41 
Or.  617. 


BACK  TROM. 

In  Jersey  City  Charter,  |  41,  antborfzfng 
commissioners,  where  the  line  of  the  improve- 
ment  would  bisect  a  building,  to  require  tkt 
owner  or  owners  thereof  to  remove  it  '^ck 
flom"  the  line  of  improvement  in  case  tbe 
owner  or  owners  thereof  have  land  enough 
left  for  tbat  purpose,  "back  from"  is  equlT- 
alent  to  '*off"  and  "away  from,"  so  tbat  the 
protection  of  the  act  can  be  invoked  by  the 
city  whenever  the  landowner  has  adjacent 
lands  not  built  upon  of  sufficient  area  to 
move  tbe  building  upon.  Wirth  t.  Jersey 
City,  27  Aa  1066,  1066^  66  N.  J.  Law  (27 
Vroom)  216. 

BACK  LAND. 

"Back  land,"  as  used  In  a  will  providing 
that  all  of  testator's  back  land  should  go  to 
certain  devisees,  was  insufficient  of  itself  to 
designate  any  particular  class  of  land  owned 
by  tbe  testator,  and  might  refer  to  different 
objects,  or  to  none  upon  which  any  distinctlTe 
character  could  be  fastened  by  extrinsic 
proof;  but  where  the  premises  in  question 
and  other  lands  in  tbe  same  vicinity  woe 
known  as  and  called,  by  the  testator  during 
his  lifetime  and  by  bis  family  and  neighbors, 
"back  lands,"  the  term  was  sufficient  to  desig- 
nate the  devise.  Ryeras  t,  Wheeler  (N.  IJ 
22  Wend.  148,  16a 

BACK  TAXES. 

Taxes  for  the  corrent  year  are  not  in- 
cluded in  the  term  "back  taxes,"  as  used  in 
Laws  1888,  art  170,  |  12,  providing  that  no 
"back  taxes"  for  more  than  three  years  shall 
be  assessed.  Methodist  Episcopal  Church 
South  V.  City  of  New  Orleans,  82  South.  101, 
102,  107  La.  6U. 

"Back  taxes,"  as  used  nnder  Act  March 
29,  1883,  authorizing  the  payment  of  back 
taxes  in  state  certificates  of  indebtedness,  is 
to  be  construed  as  not  including  taxes  which 
a  collector  has  collected  and  failed  to  pay  over 
to  tbe  state,  but  only  includes  taxes  due  from 
tbe  original  taxpayer.  Gaines  t«  Galbraeth, 
82  Tenn.  a^  Lea)  859,  868. 

BAOKBR. 

Though  the  nature  of  the  obllgatioa 
which  an  Indorser  of  a  note  intended  to  coo- 
tract  was  sufficiently  manifested  by  patting 
bis  name  on  tbe  back  of  the  note,  the  addidon 
of  the  word  "backer"  seems  to  have  been 
for  tbe  purpose  of  declaring  still  more  ex- 
plicitly that  he  was  to  be  regarded  as  tn  in- 
dorser. Seabury  t.  Hnngerford  (N.  10  7 
Hill,  80,  81. 
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BACKGAMMON. 

"BackgammoD,"  which  is  defined  as  a 
game  played  with  dice  and  30  pieces,  called 
"men,"  on  a  board  or  table  peculiarly  marked, 
is  a  game  not  dependent  on  chance,  but 
largely  on  the  skill  of  the  player.  The  dice 
are  employed  as  a  conTenient  mode  of  de- 
termining who  shall  move  first,  and  after- 
wards of  designating  the  number  of  points  in 
the  table  each  player  shall  be  entitled  to 
move  his  men  on  their  journey  to  the  home 
table.  The  table  and  the  pieces  or  men  are 
indispensable  agencies.  The  dice  may  be  dis- 
pensed with.  In  backgammon  the  dice  do 
not  determine  the  result  of  the  game.  That 
Is  determined  by  the  moves  of  the  men  by 
the  opposing  players.  It  it  not,  therefore,  a 
"game  played  with  dice,*'  within  the  prohibi- 
tion of  Rev.  Code,  I  3620,  against  gaming. 
Wetmore  v.  State,  55  Ala.  108,  201. 

BAOX-UP  BIONAZ.. 

There  Is  a  difference  between  a  "back- 
up si^al"  and  a  '*kick  signal."  A  back-up 
signal  means  that  the  engineer  shall  back  up 
the  train.  A  kick  signal  means  that  the  speed 
shall  be  sufficiently  increased  to  throw  the 
cut-oflT  car  into  the  side  track  by  the  force  of 
the  increased  momentum,  without  following 
the  car  into  the  switch  with  the  rest  of  the 
train.  Gulf,  0.  &  S.  F.  R.  Co.  v.  Hill,  70  S. 
W   108,  105,  29  Tex.  Civ.  App.  12. 

BAOKWATEB. 

Backwater  II  the  flow  of  a  stream  which 
is  retarded  and  returned  i^i  an  opposite  direc- 
tion from  that  in  which  the  stream  flows, 
eauseC  b*/  some  natural  or  artificial  obstruc- 
tion from  th'>  channel,  as  a  dam,  etc.  Hodges 
T  Raymond,  6  M  iss.  316. 

Backwater  is,  in  tha  ordlnury  senses  wa- 
ter prevented  from  flowing  by  reason  of  an 
obstmctiOL.  In  its  course.  Chanibers  t.  Kyle, 
Sr,  Ind.  88,  80 

BAD. 

"Good''  and  "bad**  are  terms  of  comparl- 
sou.  The  same  article  may  be  called,  not  in- 
accurately, good  when  compared  with  one  of 
the  same  kind  of  a  much  inferior  quality,  and 
It  may  with  equal  correctness  be  character- 
ized as  bad  when  spoken  of  with  reference  to 
the  most  perfect  article  of  the  kind.  Tobias 
T.  Harland  (N.  Y.)  4  Wend.  537,  541,  8 
Wheeler,  Am.  Com.  Law,  115. 

BAD  BEHAVZOB. 

"Bad  behavior**  is  defined  to  be  such  con- 
duct as  the  law  punishes.  A  person  who  has 
committed  i>ei:jury  has  been  guilty  of  bad 
behavior,  which  wHl  preclude  his  being 
naturalised  as  a  citizen  under  the  statute  re- 


quiring such  applicants  to  have  behaved  as 
men  of  good  moral  character.  In  re  Spencer 
(U.  1?.)  22  Fed.  Cas.  921. 

BAD  OHABAOTEB. 

"Bad  character,"  as  applied  to  man  or 
woman,  is  used  by  very  common  aceei)tation 
to  designate  loose,  immoral,  or  lascivious 
deportment  Carter  v.  Cavenaugh  (Iowa)  1 
G.  Greene,  171,  175. 

"Bad  or  loose  character,"  when  spoken 
of  a  woman,  constitutes  an  assault  on.  her 
character  as  a  virtuous  woman,  though  the 
words  do  not  expressly  charge  fornication. 
Kedrolivansky  v.  Niebaum,  11  Pac  641,  642, 
70  CaL  216. 

The  expressions  'Ibad  character"  and 
"general  reputation"  are  constantly  used  to 
signify  character  and  reputation  with  regard 
to  morala  O'Brien  v.  Frasier,  1  Atl.  465, 
470,  47  N.  J.  Law  (18  Yroom)  848,  54  Am. 
Rep.  170. 

BAD  DEBTS. 

"Bad  debts,"  as  used  In  the  provision 
that  the  securi^  to  be  given  by  every  ad- 
ministrator shall  be  one-fourth  beyond  the 
estimated  value  of  the  movables  and  immov- 
ables, and  of  the  credits  comprised  in  the  in- 
ventory, exclusive  of  the  bad  debts,  means 
those  debts  which  have  been  prescribed 
against  and  those  due  by  bankrupts  who 
have  surrendered  no  property  to  be  divided 
among  their  creditors.  Civ.  Code  La.  1900,« 
art  104& 

"Bad  debts,"  as  used  in  the  chapter  on 
banking  corporations,  prohibiting  the  making 
of  dividends  to  an  amount  greater  than  the 
net  profits  on  hand,  deducting  therefrom 
losses  or  bad  debts,  includes  all  debts  due  to 
the  association,  on  which  the  interest  is  past 
due  and  unpaid  for  a  period  of  six  months, 
unless  the  same  are  well  secured  and  in 
process  of  collection.  Rev.  Codes  N.  D;  1899, 
§3240. 

BAD  DISEASE. 

Whether  to  say  of  a  married  woman  that 
she  has  a  "bad  disease"  is  equivalent  to 
charging  her  with  having  a  venereal  disease 
is  uncertain,  and  would  appear  to  be  a  ques- 
tion for  the  Jury.  Upton  v.  Upton,  4  N.  Y. 
Supp.  930,  938,  51  Hun,  184. 

BAD  EOO. 

"Bad  eggt**  Is  a  well  known  and  com- 
monly understood  colloquium  in  this  country 
for  a  bad  or  worthless  person,  and  is  so  de- 
fined in  Cent.  Diet  p.  1853.  To  call  another 
person  a  "bad  egg"  is  grossly  libelous  per 
se,  even  without  innuendo  to  explain  the 
meaning  of  such  words,  and  no  allegation 
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of  special  damage  is  necessary.    Pfltzlnger 
T.  Dubs  (U.  S.)  64  Fed.  696;  702,  12  a  G.  A. 


BAD  FAITH. 

Gross  negligence  as* 
gence." 


see  "Gross  Negli- 


The  term  *1n  bad  faith"  is  not  a  tech- 
nical term,  used  only  in  actions  for  deceit 
It  is  an  ordinary  expression,  the  meaning  of 
which  is  not  doubtfol.  It  means  **wlth  ac- 
tual intent  to  mislead  or  deceive  another." 
It  refers  to  a  real  and  actual  state  of  mind, 
capable  of  both  direction  and  circumstantial 
proof.  A  statutory  provision  that  no  im- 
material misrepresentation  in  the  application 
shall  avoid  a  policy  of  insurance,  unless  it  is 
made  in  bad  faith,  means  with  an  actual  in- 
tent to  mislead  or  deceive,  and  does  not  in- 
clude a  misstatement  honestly  made  through 
inadvertence,  or  even  gross  forgetfulness  or 
carelessness.  Pen  Mut  Life  Ins.  Co.  v.  Me- 
chanics' Sav.  Bank  &  Trust  Co.  (U.  S.)  73 
Fed.  653,  654,  19  O.  O.  A.  316,  38  U  B.  A. 
83,  70. 

In  an  instruction  In  an  action  for  dam- 
ages for  breach  of  a  contract  to  convey  land, 
that  If  the  defendant  bad  it  In  his  power  to 
comply  with  his  contract,  and  did  not  do  so, 
and  if  he  acted  in  bad  faith  toward  the 
plaintiff,  the  measure  of  damages  would  be 
the  value  of  the  land  at  the  time  he  was 
evicted,  *'bad  faith"  is  an  indefinite  term, 
and  does  not  necessarily  imply  fraud,  and 
does  not  indicate  fraud  in  the  contract 
Harris  v.  Harris,  70  Pa.  (20  P.  F.  Smith) 
170,  174  (cited  in  Bineer  v.  Collins,  27  Ati. 
28,  29,  156  Pa.  342). 

"Bad  faith"  and  "fraud"  are  synony- 
mous. Hilgenberg  v.  Northup,  83  N.  B.  786, 
787,  134  Ind.  92. 

Code,  I  2850,  provides  that  where  an  In- 
surance company  refuses  to  pay  a  loss  on  a 
life  policy  after  having  received  notice  there- 
of, it  shall  be  liable  for  the  amount  in  addi- 
tion to  the  face  of  the  policy  and  attorney's 
fees,  unless  it  is  made  to  appear  that  such  re- 
fusal to  pay  was  not  in  bad  faith.  Held, 
that  "bad  faith"  is  not  synonymous  with  the 
term  "actual  fraud,"  but  is  merely  descrip- 
tive "of  some  device  or  excuse  resorted  to  by 
Insurance  companies  to  hinder  and  delay  the 
Insured  in  the  collection  of  the  loss."  Cot- 
ton States  Life  Ins.  CkK  v.  Edwards,  74  Ga. 
220,230. 

Bad  faith  will  not  be  imputed,  unless 
there  is  something  In  the  particular  transac- 
tion which  is  equivalent  to  fraud,  actual  or 
constructive.  Morton  t.  New  Orleans  &  S. 
By.  Co.  &  Immigration  AssTn,  79  Ala.  590, 
617. 

"The  doctrine  is  that  bad  faith,  as  con- 
tradistinguished from  good  faith.  In  the  limi- 
tation act  iB  not  established  by  showing  ac- 


tual notice  of  existing  claims  or  Hens  of  other 
persons  to  the  property,  or  by  showing  a 
knowledge  on  the  part  of  the  holder  of  the 
color  of  title  of  legal  defects  which  prevent 
the  color  of  title  from  being  an  absolute  one. 
Where  there  is  no  actual  fraud,  and  no  proof 
showing  that  the  color  of  title  was  acquired 
in  bad  faith,  which  means  in  or  by  fraud,  this 
court  will  hold  that  it  was  acquired  in  good 
faith."    Coleman  v.  Billings,  89  lU.  183,  191. 

Civ.  Code,  art  1934,  provides  tiiat,  when 
a  debtor  has  been  guilty  of  no  fraud  or  bad 
faith,  he  is  liable  only  for  such  damages  as 
were  contemplated  or  may  reasonably  be  sup- 
posed to  have  entered  into  the  contemplation 
of  the  parties  at  the  time  of  the  contract,  and 
further  provides  that  by  bad  faith  Is  not 
meant  the  mere  breach  of  faith  in  not  com- 
plying with  the  contract  but  a  designed 
breach  of  it  for  some  motive  of  interest  or  111 
will.  Lewis  V.  Holmes,  34  South.  66^  07,  109 
La.  1030,  61  L.  B.  A.  274. 

BAD  FEEXiINO. 

On  trial  for  homicide,  testimony  of  had 
feeling  between  defendant  and  deceased  is 
competent  to  show  malice;  bad  feeling  being 
a  fact  to  which  a  witness  may  testify,  and 
standing  In  the  same  category  as  healthy 
sickness,  good  humor,  anger,  jest  Holmes 
V.  State,  14  South.  864,  866,  100  Ala.  Sa 

BAD  OIBX  OR  WOMAN. 

The  words,  "She  is  a  bad  girl,  a  Tery 
bad  girl,  and  imworthy  to  be  employed  by 
any  company  In  L.,"  do  not  Import  that  such 
person  was  a  prostitute  and  had  been  guilty 
of  fornication,  unchaste  conduct  lewdness, 
etc.  Snell  v.  Snow,  54  Mass.  (18  Mete.)  278, 
282,  46  Am.  Dec.  730. 

*'Bad  woman,"  as  used  in  an  allegation 
of  slander,  was  not  of  Itself  slanderous.  The 
word  *'bad"  Imports  no  crime,  and  is  not 
actionable;  but  the  word  "bad"  may  be  made 
clear  by  its  context  and  the  oonnecUon  In 
which  it  is  used.  Thus,  If  one  speaks  of  a 
prostitute,  and  calls  her  such,  and  thereafter 
pronounces  her  a  bad  woman,  or  tf  he  says 
she  is  a  bad  woman  because  she  is  a  prosti- 
tute, there  can  be  no  doubt  of  the  sense  In 
which  the  word  "bad"  is  used,  any  more 
than  there  can  be  a  doubt  of  the  sense  in 
which  it  is  used  if  a  party  says  of  anothtf. 
"She  is  a  bad  woman;  she  does  not  go  to 
church,"  or  "She  is  a  bad  woman  because 
she  does  not  go  to  church."  Therefore  the 
meaning  of  the  word  "bad"  under  such  chv 
cumstances  Is  a  question  for  the  jury,  and  Its 
meaning  is  to  be  determined  from  its  context 
Ridden  v.  Tbayer,  127  Mass.  487,  49a 

BAD  HOUSE. 

The  words  •'bad  house"  do  not  neces- 
sarily imply  a  bawdy  house,  bat  may  mean  a 
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disorderly  bouse,  or  one  that  Is  dirty  or  com- 
fortless, and  therefore  a  charge  that  another 
keeps  a  bad  house  Is  not  actionable  per  se. 
Peterson  v.  Sentman,  87  Md.  140, 153,  11  Am. 
Rep.  534. 

To  charge  a  woman  with  being  a  woman 
of  bad  character,  keeping  a  bad  house  where 
men  go  at  all  times,  is  substantially  equiya- 
lent  to  charging  her  with  keeping  a  house 
of  ill  fame,  resorted  to  for  prostitution  and 
lewdness,  which  is  an  indictable  offense.  In 
other  words,  the  language,  taken  in  its  ordi- 
nary and  obvious  sense,  imputes  the  keeping 
of  a  place  where  disreputable  persons  resort 
for  illicit  intercourse,  and  is  actionable  per 
se.  Blake  t.  Smith,  84  Atl.  995,  996,  19  B.  L 
478. 

BAD  ON  THE  FACE  OF  IT. 

The  term  "bad  on  the  ftice  of  It,**  when 
osed  to  characterize  a  conviction,  means  one 
which  shows  a  want  of  jurisdiction  or  directs 
the  imprisonment  of  a  party  which  the  mag- 
istrate is  not  entitied  to  award.  Grli&th  r. 
Harries,  2  Mees  &T7.  835,  844. 

BAD  TITLE. 

A  bad  titie  is  defined  to  be  one  which 
conveys  no  property  to  the  purchaser  of  the 
estate.  Heller  v.  Cohen,  86  N.  Y.  Supp.  668, 
671,  16  Blisc.  Rep.  87& 

BAD  WEATHEB. 

In  a  charter  party,  excepting  loss  from 
act  of  God,  restraint  of  princes  and  rulers, 
strikes  of  miners  and  workmen,  bad  weather, 
quarantine,  riots,  etc.,  "bad  weather"  must 
be  held  to  include  and  mean  weather  not  rea- 
sonably fit  for  safe  loading,  by  reason  of  the 
state  of  the  sea,  as  well  as  of  the  atmos^ 
phere.  It  means  not  merely  weather  during 
which  cargo  could  not  by  any  possibility 
have  been  loaded,  but  such  weather  as  was 
not  reasonably  fit  or  proper.  This  would  in- 
clude days  when  it  was  not  reasonably  safe 
to  attempt  loading  with  appliances  at  hand, 
and  when,  under  the  practice  of  the  port, 
loading  was  customarily  suspended  for  that 
reason  by  competent  men  intrusted  with  the 
work,  and  acting  on  their  Judgment  of  the 
fitness  and  safety  of  loading.  The  Ocean 
Prince  (U.  S.)  50  Fed.  115. 


BADGES  OF  FRAUD. 

Badges  of  fraud  are  such  circumstances 
as  cast  suspicion  on  a  transaction.  Gould  v. 
Sanders,  37  N.  W.  87,  39,  69  Mich.  5. 

Badges  of  fraud  are  facts  that  are  signs 
or  marks  of  fraud,  and  which  are  not  suffi- 
cient to  constitute  fraud  in  themselvea  Bry- 
ant T.  Kelton*  1  Tex.  415,  420. 


A  badge  of  fraud  does  not  constitute 
fraud  Itself,  but  is  simply  evidence  of  fraud 
— a  means  of  establishing  a  fraudulent  intent 
Goshorn's  Ex'r  v.  Snodgrass,  17  W.  Va.  717, 
768  (citing  Bump,  Fraud.  Conv.  78). 

"Badges  of  fraud,"  as  used  in  reference 
to  a  conveyance  of  land  from  a  father  to  a 
son,  means  such  circumstances  as  would  in- 
duce the  belief  that  the  land  had  been  con- 
veyed to  the  son,  not  for  his  exclusive  bene- 
fit, but  for  the  benefit  altogether  or  in  part 
of  the  father,  and  that  therefore  the  true 
motive  in  making  the  conveyance  was  fraud 
on  the  father's  creditors,  and  not  a  bona  fide 
advancement  to  the  son.  Doyle  ▼.  Sleeper, 
31  Ky.  (1  Dana)  531.  539. 

A  "badge  of  fraud,**  as  relating  to  evi- 
dence of  a  fraudulent  sale,  does  not  mean 
that  the  evidence  must  be  conclusive,  nor 
that  it  must  require  the  Jury  to  find  fraud, 
but  that  it  is  only  one  of  the  marks  of  fraud 
and  has  a  tendency  to  show  it  There  may 
be  great  difference  in  the  weight  to  which 
different  facts  constituting  badges  of  fraud 
are  entitled  as  evidence.  One  m|iy  be  almost 
conclusive,  and  another  furnish  merely  a  rea- 
sonable inference,  of  fraud.  Yet  both  would 
be  badges  of  fraud,  and  either  might  be  so 
explained  by  other  evidence  as  to  destroy 
this  fact    Pilling  t.  Otis,  13  Wis.  495,  496. 

The  term  "badges  of  fraud'*  is  used  by 
the  courts  to  designate  the  acts  or  conduct 
from  which  fraud  may  be  inferred.  It  Is  for 
the  court  and  judge  to  decide  what  is  such  a 
badge.  Kirkley  v.  Lacey  (Del.)  30  Ati.  994- 
996,  7  Houst  218. 

Matters  which,  if  shown,  are  usually 
considered  as  tending  to  show  fraud  in  rela- 
tion to  the  purchase  of  goods,  are  sometimes 
termed  "badges  of  fraud."  Among  these  are 
unusual  or  extraordinary  methods  in  conduct- 
ing business.  Any  secrecy  or  concealment  in 
the  business,  and  any  unusual  methods  or 
acts  connected  with  the  transaction  in  ques- 
tion, are  proper  to  be  considered  in  determin- 
ing whether  fraud  in  fact  exists  in  connection 
with  the  transaction.  Phelps,  Dodge  & 
Palmer  Ca  v.  Samson,  84  N.  W.  1051,  1052. 
113  Iowa,  145. 

The  usual  badges  of  fraud  which  will 
render  void  an  assignment  to  a  creditor  are 
continuation  of  possession,  or  a  secret  trust, 
or  some  provision  for  the  ease  and  comfort 
or  benefit  of  the  assignor,  or  the  insertion  of 
some  feigned  debt  not  due  by  the  assignor. 
Royster  v.  Stallings,  32  &  B.  384,  886,  124 
N.  O.  55. 

BAGGAGE. 

See,   also,    "Luggage";    "Personal   Lug- 
gage." 

Baggage  is  property  carried  by  the  per- 
son, and  stands  on  a  different  footing  from 


BAGGAGB 


664 


BAGGAGJS 


the  carriage  of  other  property,  bo  that  a  stat- 
ute authorizing  street  surface  railroads  to 
carry  persons  and  property  in  their  cars 
could  not  be  presumed  to  limit  the  term 
**property"  to  baggage  merely.  Degrauw  v. 
Long  Island  Electric  Ry.  Co.,  60  N.  T.  Supp. 
163,  166;  43  App,  DIy.  602. 

Baggage  may  consist  of  any  articles  in- 
tended for  the  use  of  a  passenger  while  trav- 
eling, or  for  his  personal  equipment  Civ. 
Code   Mont  1895,  |  2891. 

"By  baggage  we  are  to  understand  such 
articles  of  necessity  or  personal  convenience 
as  are  usually  carried  by  passengers  for  their 
personal  use,  and  not  merchandise  or  other 
valuables,  although  carried  In  the  trunks  of 
passengers,  which  are  not  destined  for  any 
such  use,  but  for  other  purposes,  such  as  sale 
or  the  like."  Bomar  v.  Maxwell,  28  Tenn. 
(9  Humph.)  621,  C24,  51  Am.  Dec.  682;  Kan- 
sas City,  Ft  S.  &  G.  R.  Co.  v.  Morrison,  9 
Pac.  225,  228,  34  Kan.  502,  55  Am.  Rep.  252; 
Dibble  V.  Brown,  12  Ga.  217,  225,  56  Am. 
Dec.  460  (quoting  Story,  Bailm.  §  499);  Hutch- 
Ings  V.  Western  &  A.  R.  Co.,  25  Ga.  61,  64,  71 
Am.  Dec.  156. 

It  is  impossible  to  draw  any  very  well- 
defined  line  as  to  what  is  and  what  Is  not 
necessary  or  ordinary  baggage  for  a  traveler. 
That  which  one  traveler  would  consider  In- 
dispensable would  be  deemed  superfluous  and 
unnecessary  by  another.  But  the  general 
habits  and  wants  of  mankind  must  be  deem- 
ed to  be  In  the  mind  of  the  carrier  when  he 
receives  a  passenger  for  conveyance.  Choc- 
taw, 0.  &  G.  R.  Co.  V.  Zwlrtz,  73  Pac.  941, 
942,  13  Okl.  411. 

Common  carriers  are  only  responsible  to 
a  passenger  for  the  loss  of  a  reasonable 
amount  of  baggage,  which  Includes  such  ar- 
ticles as  are  necessary  and  convenient  for 
the  passenger  and  usual  for  persons  travel- 
ing to  take  with  them.  New  Orleans,  J.  & 
G.  N.  R.  Co.  V.  Moore,  40  Miss.  39.  43;  Texas 
&  P.  Ry.  Co.  V.  Capps  (Tex.)  2  Willson,  Civ. 
Cas.  Ct.  App.  §§  33,  35;  Smith  v.  Cincinnati, 
H.  &  D.  Ry.  Co.,  3.  Ohio  S.  &  C.  P.  Dec.  192, 
196;  Nordemeyer  v.  Loescher  (N.  Y.)  1  HUt. 
409,  502;  Walsh  v.  The  H.  M.  Wright  (U.  S.) 
29  Fed.  Cas.  106;  Jordon  v.  Fall  River  R.  O., 
59  Mass.  ^  Cush.)  69,  72,  51  Am.  Dec.  44; 
Collins  V.  Boston  &  M.  R.  Co.,  64  Mass.  (10 
Cush.)  506,  507;  Connolly  v.  Warren,  106 
Mass.  146,  148,  8  Am.  Rep.  800;  Johnson  y. 
Stone,  30  Tenn.  (11  Humph.)  419,  420. 

"Baggage,"  as  defined  by  Lord  (?hlef  Jus- 
tice Cockburn  In  Ma  crow  v.  Railway  Co.,  L: 
R.  6  Q.  B.  612,  is  "whatever  the  paissenger 
takes  with  him  for  his  personal  use  or  con- 
venience, according  to  the  habits  or  wants 
of  the  particular  class  to  which  he  belongs, 
either  with  reference  to  the  immediate  neces- 
sities or  to  the  ultimate  purpose  of  the  Jour- 
ney." Kansas  City,  Ft  S.  &  M.  Ry.  Co.  v. 
McGahey,  88  S.  W.  659,  660,  63  Ark.  344,  36 


L.  R.  A.  781,  58  Am.  St  Rep.  Ill;  New  York 
Cent.  &  H.  R.  R.  Co.  v.  Fraloff,  100  U.  8. 
24,  29,  25  L.  Ed.  531;  Hannibal  &  St  J.  R. 
Co.  y.  Swift,  79  U.  S.  (12  Wall.)  262,  274,  20 
L.  Bd.  423;  Kansas  City,  P.  &  G.  R.  Co.  v. 
State,  46  S.  W.  421.  422,  65  Ark.  363,  41  L. 
R.  A.  333,  67  Am.  St  Rep.  933.  "The  arti- 
cles carried  by  a  passenger  for  his  personal 
use,  exceeding  in  quantity  and  value  such 
as  are  ordinarily  or  usually  carried  by  pas- 
sengers of  like  station  and  pursuing  like 
journeys,  are  not  baggage.  Articles  adapted 
to  personal  use,  as  his  necessities,  comfort, 
convenience,  or  even  gratification  may  sug- 
gest, whatever  may  be  the  quantity  or  valae 
of  such  articles,  are  not  necessarily  baggage." 
New  York  Cent  &  H.  R.  R.  Co.  t.  Fraloff, 
300  U.  S.  24,  29,  25  L.  B3d.  531;  Missouri,  K. 
&  T.  R.  Co.  of  Texas  v.  Meek  (Tex.)  75  S.  W. 
317,  318. 

What  is  baggage,  within  the  rule  of  a  car^ 
rier*s  liability,  is  often  difficult  to  determine. 
It  depends  in  a  great  measure  upon  the  con- 
dition in  life  of  the  passenger,  and  the  length, 
nature,  and  object  of  his  Journey.  Accord- 
ing to  this  criterion,  the  following  articles 
have  been  held  to  constitute  baggage:  The 
wearing  apparel  of  the  passenger  in  all  cases; 
the  easel  of  an  artist  on  a  sketching  tour; 
the  gun  or  fishing  tackle  of  the  sportsman 
when  on  a  hunting  or  fishing  excursion;  the 
costly  laces  of  a  lady  of  wealth,  high  rank, 
and  social  standing,  traveling  on  a  railway; 
"a  manuscript  price  book,  which  a  comme^ 
clal  agent  took  In  his  valise  and  used  in  mak- 
ing sales;"  the  surgical  Instruments  of  a  sur- 
geon in  the  army,  traveling  with  troops;  a 
few  books  carried  for  amusement  or  enter- 
tainment; and  the  manuscript  books  of  the 
passenger  used  in  the  prosecution  of  his  stud- 
ies. Kansas  City,  Ft  S.  &  M.  Ry.  Co.  v.  Me- 
Gahey,  38  S.  W.  659,  660,  63  Ark.  344,  36  L^ 
R.  A.  781,  58  Am.  St  Rep.  111. 

Whether  or  not  certain  articles  are  with- 
in the  term  "baggage"  is  to  be  determined 
from  the  character  and  length  of  the  Journey, 
its  purpose  and  objects,  the  owner's  station 
in  life,  and  the  habits  and  uses  of  the  class 
of  travelers  to  which  he  belongs.  Missonri, 
K.  &  T.  R.  Co.  of  Texas  y.  Meek  (Tex.)  75 
S.  W.  317,  8ia 

Baggage  only  Includes  a  limited  quanti- 
ty of  articles  such  as  are  ordinarily  taken  by 
travelers  for  their  personal  use  and  conven- 
ience, such  quantity  depending,  of  course,  up- 
on the  station  of  the  party,  the  object  and 
length  of  his  Journey,  and  many  other  con- 
siderations. Kansas  City,  P.  &  G.  R.  (Do.  ▼. 
State,  46  S.  W.  421,  422,  65  Ark.  363,  41  L. 
R.  A.  333,  67  Am.  St  Hep.  933. 

Baggage  includes  such  articles  of  neces- 
sity and  convenience  as  are  usually  carried 
by  passengers  for  their  personal  use,  com- 
fort, instruction,  amusement,  or  protection; 
and,  in  considering  what  constltntes  baggage, 
regard  must  be  had  to  the  habltB  and  condi- 
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tlon  in  life  of  the  passenger.    Chicago,  B.  I. 
&  P.  R.  Co.  y.  Collins,  56  111.  212,  217. 

Baggage  means  articles  of  necessity  and 
personal  conyenience,  nsually  carried  by  pas- 
sengers for  their  personal  nse,  and  what 
they  are  depends  upon  the  habits,  taste,  and 
resources  of  the  passenger.  Johnson  t. 
Stone^  30  Tenn.  (11  Humph.)  419,  420. 

The  word  '*baggage,"  as  used  in  Ky.  St 
§  783,  providing  that  every  company  shall 
check  every  article  of  "baggage"  taken  for 
transportation,  refers  only  to  what  the  pas- 
senger takes  with  him  for  his  own  personal 
use  and  convenience,  and  which  he  has  com- 
mitted to  the  care  of  the  carrier.  Generally 
the  articles  allowed  as  baggage  are  the  per- 
sonal apparel  of  the  passenger,  but  may  in- 
clude a  number  of  other  articles,  which  may 
not  unreasonably  be  designed  for  his  pleas- 
ure, business,  or  convenience  on  his  Journey. 
In  a  general  sense,  it  may  be  said  to  include 
Buch  articles  as  it  is  usual  for  persons  travel- 
ing to  take  with  them  for  their  pleasure,  con- 
yenience,  and  comfort  according  to  the  hab- 
its and  wants  of  the  class  to  which  they  be- 
long. Illinois  Cent.  R.  Co.  v.  Matthews,  72 
S.  W.  302.  303.  24  Ky.  Law  Rep.  1766,  60 
L.  R.  A.  846  (citing  Oakes  v.  Northern  Pac. 
R.  Co.,  20  Or.  392,  26  Pac.  230,  12  L.  R.  A. 
818,  23  Am.  St  Rep.  126). 

Baggage  means  not  only  the  personal 
wearing  apparel  of  the  passenger,  but  other 
conveniences  for  his  personal  accommoda- 
tion. Smith  y.  Boston  &  M.  R.  R.,  44  N.  H. 
825,  831. 

The  carrier's  liability  only  extends  to 
finch  reasonable  articles  as  may  be  neces- 
fKU7  for  the  traveler's  convenience,  no  mat- 
ter what  or  how  valuable  other  articles  may 
be  which  are  introduced  into  the  conveyance 
under  the  guise  of  "baggage."  The  articles 
of  property  treated  as  baggage  may  be  cloth- 
ing, traveling  expenses,  a  few  books  for  the 
amusement  of  reading,  a  watch,  a  lady's 
Jewelry,  etc.    Doyle  v.  Kiser,  6  Ind.  242,  247. 

"Baggage"  is  synonymous  with  the  term 
^'Inggage";  the  former  term  being  in  gen- 
eral use  in  the  United  States,  while  the  latter 
prevails  in  England.  Pfister  v.  (Central  Pac 
R.  Co.,  11  Pac.  686,  688,  70  Cal.  169,  59  Am. 
Rep.  404;  Choctaw,  O.  &  G.  R.  Co.  v.  Zwirtz, 
73  Pac.  941,  942,  13  Okl.  411. 

Bedding* 

A  feather  bed  is  not  baggage.  Connolly 
v.  Warren,  106  Mass.  146,  148,  8  Am.  Rep. 
300. 

Baggage  includes  bedding,  when  applied 
to  steerage  passengers  required  to  supply 
their  own  bedding.  Hirschsohn  v.  Hamburg- 
American  Packet  Co.,  34  N.  Y.  Super.  Ct 
<2  Jones  &  S.)  521,  523. 

A  bed,  pillow,  bolster,  and  quilt  belong- 
ing to  a  poor  man,  who  is  moving  with  his 


wife  and  family,  will  be  held  to  be  baggage. 
It  is  very  common  for  such  persons  to  take 
such  articles  with  them  as  their  "baggage." 
They  are  not  merchandise,  are  of  small  val- 
ue, may  be  put  in  a  box  or  trunk  like  ap- 
parel, are  frequently  of  immediate,  neces- 
sary, and  personal  use  to  the  owner,  and  both 
in  custom  and  in  regard  to  the  property  of 
such  travelers,  are  often  and  properly  treat- 
ed as  ''baggage."  Ouimit  v.  Henshaw,  35  Vt 
605,  622,  84  Am.  Dec.  646. 

Bioyolos. 

The  words  "ordinary  baggage"  and  "bag- 
gage," whenever  used  in  the  act  relating 
to  the  Incorporation  of  railroad  companies, 
shall  be  deemed  to  include  bicycles.  Comp. 
Laws  Mich.  1897,  |  6316. 

Books, 

Manuscript  books,  the  property  of  a  stu- 
dent, the  papers  and  books  of  a  lawyer,  in 
a  trunk,  are  baggage.  Hannibal  &  St  J. 
R.  Co.  V.  Swift,  79  U.  S.  (12  Wall.)  262,  269, 
20  L.  £d.  423. 

In  Phelps  y.  London,  etc.,  Ry.  Co.,  19 
J.  Scott,  N.  S.  ai5  B.  C.  L.)  321,  the  ques- 
tion for  the  court  was  whether  an  attoi^ney, 
traveling  as  a  passenger  on  a  railway,  was 
entitled  to  carry  with  him  his  portmanteau, 
as  ordinary  luggage,  and  the  deeds  and  docu- 
ments which  were  required  as  evidence  on 
a  trial  which  he  was  going  to  attend,  and 
it  was  held  that  he  was  not  On  the  other 
hand,  in  Hopkins  v.  Westcott,  12  Fed.  Cas. 
495,  it  was  held  that  manuscript  books,  the 
property  of  a  student  and  necessary  to  the 
prosecution  of  his  studies,  are  to  be  regard- 
ed as  baggage.  In  that  case  Shipman,  J., 
says:  "Now  it  may  safely  be  said  that  books 
constitute  to  some  extent  a  part  of  the  bag- 
gage of  every  intelligent  traveler.  Especial- 
ly is  this  the  case  with  scholars,  students, 
and  members  of  the  learned  professions. 
There  is  no  reason  why  they  should  not  be 
under  the  protection  of  the  law,  as  against 
the  negligence  of  carriers,  as  well  as  any 
other  portions  of  their  baggage.  But  it  is 
said  that  no  case  can  be  shown  where  the 
carrier  has  been  held  liable  for  manuscripts. 
No  such  case  has  been  cited,  and,  in  my  re- 
searches, I  have  found  none.  But  I  see  no 
reason  for  adopting  a  rule  by  which  they 
should  be  excluded,  under  all  circumstances, 
from  the  list  of  articles  termed  'baggage.' 
With  a  lawyer  going  to  a  distant  place  to  at- 
tend court  with  the  author  proceeding  to 
his  publisher's,  with  the  lecturer  traveling 
to  the  place  where  his  engagement  is  to  be 
fulfilled,  manuscripts  often  form,  though  a 
small,  yet  an  indispensable,  part  of  his  bag- 
gage. They  are  carried,  as  such,  in  his 
trunk  or  portmanteau,  among  his  other  neces- 
sary effects.  They  are  indispensable  to  the 
object  of  his  Journey;  and,  as  they  are  car- 
ried with  Ills  baggage  in  accordance  with 
custom,  I  see  no  reason  why  they  should  not 


BAGGAQB 


BAQGAQJi 


Y}%  deemed  as  necessary  a  part  of  bis  baggage 
as  his  novel  or  his  fishing  tackle.  In  the 
present  case  the  manuscript  books  lost  are 
admitted  to  have  been  necessary  articles  for 
the  student  at  the  institution  to  which  he 
was  proceeding.  They  must,  under  all  the 
circumstances,  be  deemed  to  have  been  a 
part  of  his  baggage,  for  which  the  defend- 
ants are  liable."  It  must,  on  the  whole,  be 
held  that  the  book  in  question  was  an  article 
of  personal  baggage,  within  the  definition 
above  given  and  the  decisions  upon  the  sub- 
ject It  was  a  thing  of  personal  use  and 
convenience  to  the  plaintiff,  according  to  the 
wants  of  the  particular  class  of  travelers 
to  which  he  belonged,  and  was  taken  with 
him  as  well  with  reference  to  the  imme- 
diate necessities  of  his  Journey  as  to  the  ulti- 
mate purposes  of  it  It  was  not  an  article 
of  merchandise  or  the  like,  or  anything  de- 
signed for  use  ulterior  the  purposes  of  his 
Journey,  but  a  book  of  memoranda,  conven- 
ient and  necessary  for  him  personally  in  ac- 
complishing the  object  of  his  travel.  It  was 
personal  baggage,  within  the  definition  and 
rule  of  law  upon  that  subject  Gleason  v. 
Goodrich  Transp.  Co.,  32  Wis.  85,  99,  14  Am. 
Rep.  716. 

Record  books,  used  by  a  passenger  In  her 
vocation  as  nurse,  are  properly  included  In 
the  term  "baggage."  Werner  v.  £>rans,  94 
111.  App.  328,  330. 

GnnSy  eto* 

A  passenger  making  a  voyage  from  a 
foreign  country  can  with  propriety  take  with 
him  as  baggage  whatever  is  suitable  for  his 
personal  convenience  on  the  Journey,  or  his 
amusement  or  use  In  the  country  to  which 
be  is  bound.  Guns  for  sporting  and  a  small 
quantity  of  clothing  materials  are  baggage. 
Van  Horn  v.  Kermit  (N.  Y.)  4  E.  D.  Smith. 
453,  457. 

Baggage  does  not  include  a  Colt's  re- 
volver and  silver  tea  spoons,  nor  surgical  in- 
struments, unless  the  guest  is  a  physician  or 
surgeon,  or  student  of  medicine.  Giles  v. 
Fauntleroy,  18  Md.  126,  139. 

HonseHold  fumitiire. 

The  term  "baggage"  is  not  to  be  con- 
strued as  including  household  furniture. 
Vasse  V.  Ball  (Pa.)  2  Dall.  270,  270,  1  L. 
Ed.  877. 

"Furniture  or  household  goods  would  not 
come  within  the  description  of  ordinary  lug- 
gage, unless  accepted  as  such  by  the  car- 
rier." Kansas  City,  Ft  S.  &  G.  R.  Co.  v. 
Morrison,  9  Pac.  225,  228,  34  Kan.  502,  55 
Am.  Rep.  25Z 

Jewelry,  ete. 

Articles  taken  with  a  traveler  for  use 
while  on  his  Journey  are  "baggage."  The 
term  includes  articles  Intended  to  be  used  at 


the  end  of  the  Journey,  or  during  a  temporaxy 
stay  at  a  particular  place,  as  well  as  those 
actually  used  in  the  transit  The  term  also 
includes  such  articles  of  apparel,  ornaments, 
etc.,  as  are  in  dally  use  by  travelers  for  con- 
venience, comfort,  or  recreation,  and  may 
include,  not  only  clothing,  but  traveling  ex- 
pense money,  books  for  amusement,  a  watch 
and  ladies'  Jewelry  for  dressing,  etc.,  and  an 
almost  indefinite  number  and  variety  of  arti- 
cles proper  for  use  on  the  Journey,  and  will 
include  an  opera  glass  though  the  trip  is 
made  by  night  Toledo,  W.  &  W.  Ry.  Co.  v. 
Hammond,  33  Ind.  879,  382,  5  Am.  Rep.  221. 

Such  Jewelry  and  personal  ornaments  as 
are  appropriate  to  the  wardrobe,  rank,  and 
social  position  of  the  passenger  will  be  held 
to  be  bagagge,  but  no  further.  Mauritz  v. 
New  York,  L.  B.  &  W.  R.  Co.  (U.  S.)  23  Fed. 
765,  771. 

Jewelry  of  little  value  and  such  as  Is  ordi- 
narily worn  about  the  person  comes  within 
the  definition  of  baggage.  Torpey  v.  Wil- 
liams (N.  Y.)  3  Daly,  162,  165. 

A  diamond  pin  will  be  held  to  come 
within  the  term  baggage.  Coward  t.  East 
Tennessee,  V.  &  G.  R.  Co.,  84  Tenn.  (16  Lea) 
225,  233,  57  Am.  Rep.  227;  Hannibal  &  St 
J.  R.  Co.  V.  Swift  79  U.  S.  a2  WalL)  262. 
269,  20  L.  Ed.  428. 

It  is  not  very  obvious  in  what  manner 
the  court  can  restrict  the  quantity  or  value  of 
articles  that  may  be  deemed  either  proper 
or  useful  for  the  ordinary  purposes  of  trav- 
elers. In  the  nature  of  things  it  Is  suscep- 
tible of  no  precise  or  definite  rule,  and  in- 
cludes the  Jewelry  of  the  passenger's  wiffe 
and  every  other  article  pertaining  to  her 
wardrobe  that  may  be  necessary  or  con- 
venient in  traveling.  McGlll  v.  Rowand,  S 
Pa.  (8  Barr)  451,  458,  46  Am.  Dec.  654. 

Baggage  includes  only  such  things  as 
may  be  necessary  to  the  convenience  and 
comfort  of  the  traveler,  and  perhaps  suffi- 
cient money  to  defray  the  expenses  of  the 
journey,  and  will  not  Include  $30,000  worth 
of  Jewelry.  Michigan  Cent  R  Co.  v.  Car- 
row,  73  111.  848,  352,  24  Am.  Rep.  24a 

We  understand  the  rule  to  be  that  the 
Jury,  in  determining  what  penalty  a  traveler 
is  entitled  to  recover  from  the  carrier  in 
case  of  loss,  may  consider  what  he  has  been 
in  the  habit  of  carrying  for  his  personal 
convenience  or  use  within  a  reasonable  limit 
or  what  a  person  so  circumstanced  is  ordi- 
narily in  the  habit  of  carrying.  It  would  be 
difficult  to  Include,  within  the  definition  of 
''baggage"  contained  in  the  books,  presents 
intended  for  others,  or  a  silver  match  box, 
unless  the  Jury  believed  It  to'  be  reasonable 
personal  baggage,  or  Masonic  regalia,  or 
presents  received  from  friends.  Nevlns  v. 
Bay  Steamboat  Co.,  17  N.  Y.  Super.  Ct  (4 
Bosw.)  225,  235. 
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Baggage  includes  whateyer  Is  reason- 
ably necessary  for  the  personal  nse  or  con- 
yenlence  of  a  passenger.  Gold  chains,  gold 
rings,  a  silver  pencil  case,  and  money  snffl- 
cient  to  pay  necessary  expenses,  have  been 
beld  to  be  embraced  mider  the  term  "bag- 
gage.** A  railroad  company  cannot  restrict 
the  right  of  a  passenger  to  carry  baggage  nec- 
essary for  his  comfort  or  convenience  by  call- 
ing it  'bearing  appareL"  Mexican  Nat.  E. 
Co.  V.  Ware  (Tex.)  60  S.  W.  343,  344. 

The  "baggage"  of  a  passenger,  which  a 
common  carrier  by  sea  is  required  by  law  to 
carry  safely  as  a  part  of  his  contract  with 
the  passenger,  means  wearing  apparel  of  the 
passenger,  and  does  not  include  gold  orna- 
ments for  presents  and  coin.  The  Ionic  (U. 
S.)  13  Fed.  Cas.  88. 

It  is  only  apparel  and  other  articles 
necessary  for  a  person's  comfort  and  con- 
venience while  away  from  home,  with  the 
necessary  sum  of  money  for  his  expenses, 
and  does  not  include  merchandise,  jewelry, 
and  other  valuables,  which  a  person,  under 
the  pretense  of  having  his  "baggage"  trans- 
ported, places  in  the  hands  of  the  carriers. 
Cincinnati  &  0.  Air  Line  R.  Ck>.  ▼.  Marcus, 
38  111.  219,  223. 

The  baggage  of  a  man  cannot  with  any 
accuracy  be  said  to  include  one  sack,  a  muff, 
and  two  silver  napkin  rings.  Chicago,  R.  I. 
&  P.  B.  Co.  ▼.  Boyce,  73  IlL  510,  512,  24  Am. 
Rep.  26& 

MeroTiawdlse, 

'The  baggage  which  a  passenger  is  enti- 
tled to  take  with  him,  and  for  the  safe  car- 
riage of  which  the  carrier  is  liable,  means 
ordinary  baggage,  or  such  baggage  as  a 
trayeler  usually  carries  with  him  for  his 
personal  convenience,  and  does  not  include 
merchandise  as  such."  Grant  v.  Newton  (N. 
Y.)  1  K,  D.  Smith,  95,  98;  Pardee  v.  Drew  (N. 
Y.)  25  Wend.  459,  460;  Nordemeyer  v.  Loesch- 
er  (N.  Y.)  1  Hilt  499,  502;  Stimson  v.  Con- 
necticut River  R.  Co.,  98  Mass.  83,  84,  93  Am. 
Dec  140;  Collins  v.  Boston  &  M.  R.  Co.,  64 
Mass.  (10  Cush.)  506,  508;  Kansas  City,  Ft 
S.  &  G.  R.  Co.  V.  Morrison,  9  Pac  225,  228,  84 
Kan.  502,  55  Am.  Rep.  252. 

By  "baggage"  is  understood  such  arti- 
cles of  personal  convenience  or  necessity  as 
are  usually  carried  by  passengers  for  their 
personal  use,  and  not  merchandise  or  other 
valuables,  though  carried  in  the  trunk  of  a 
passenger,  but  which  are  not,  however,  de- 
signed for  such  use,  but  for  other  purposes, 
soch  as  sale  and  the  like.  Articles  consisting 
of  a  sample  liquor  cooler,  one  beer  faucet, 
one  wrench,  and  one  lemon  squeezer,  which 
were  samples  carried  by  a  passenger  in  his 
trunk  for  the  purpose  of  effecting  sales,  do 
not  constitute  baggage.  Texas,  etc.,  R.  Co. 
▼.  Capps^  2  Willson,  Civ.  Cas.  Ct  App.  {  33. 


The  '"baggage"  of  a  passenger,  which  a 
common  carrier  is  required  to  carry  safely  as 
a  part  of  his  contract  with  the  passenger,  is 
the  passenger's  personal  baggage,  and  does 
not  include  goods,  wares,  and  merchandise, 
commonly  called  ''notions,"  carried  in  a  va- 
lise belonging  to  the  passenger.  Haines  v. 
Chicago,  St  P.,  M.  &  O.  Ry.  Co.,  12  N.  W. 
447,  448,  29  Minn.  160,  43  Am.  Rep.  199. 

Mere  articles  of  trade  and  business,  and 
not  for  personal  use,  are  not  included  in  the 
term  "baggage."  Collins  t.  Boston  &  M.  R. 
Co.,  64  Mass.  (10  Cush.)  506,  607. 

Merchandise,  or  other  articles  intended 
for  business  purposes,  are  not  included  in  the 
term  "baggage."  Choctaw,  O.  &  G.  R.  Co.  v. 
Zwirtz,  73  Pac  941,  942,  18  Okl.  411. 

The  term  '"baggage"  will  not  include  a 
package  containing  articles  of  merchandise 
only,  even  though  marked  "glass"  in  such  a 
manner  as  would  have  given  the  carrier  no- 
tice that  it  contained  other  than  personal 
baggage.  Cahill  v.  London  &  N.  W.  Ry.  Co., 
10  C.  B.  (N.  S.)  154,  170. 

The  term  does  not  embrace  samples  of 
merchandise  carried  by  a  passenger  in  his 
trunk  to  enable  him  to  make  bargains  for 
the  sale  of  goods.  Hawkins  v.  Hoffman  (N. 
Y.)  6  Hill,  586,  590,  41  Am.  Dec  767. 

Baggage  does  not  include  articles  of  mer- 
chandise for  sale  or  for  use  as  samples,  and 
not  designed  for  the  use  of  the  passenger. 
Humphreys  t.  Perry,  148  U.  8.  627,  628»  13 
Sup.  Ct  711,  37  U  Bd.  587. 

Baggage,  or  luggage,  as  applied  to  a  trav- 
eler, implies  something  which  he  bags  up 
or  lugs  along  with  him  for  his  daily  comfort 
and  convenience  on  his  journey,  but  does 
not  include  window  curtains,  blankets,  cut- 
lery, books,  ornaments,  etc.,  even  when  pack- 
ed with  what  is  baggage.  McCaflTrey  v.  Ca- 
nadian Pac  Ry.  Co.,  24  Am.  Law  Reg.  175, 
178. 

In  an  advertisement  by  a  common  car* 
rier,  declaring  that  "all  baggage  was  at  the 
owner's  risk,"  the  word  "baggage"  meant  the 
luggage  or  belongrings  of  passengers,  and 
hence  did  not  protect  the  carrier  from  respon- 
sibility for  a  loss  of  a  parcel  of  merchandise 
shipped  by  merchants.  Beckman  v.  Shouse 
(Pa.)  5  Rawle,  179,  188,  28  Am.  Dec.  653. 

Baggage  means  clothing  and  other  con- 
veniences which  a  traveler  carries  with  him 
on  a  journey,  and  will  not  include  merchan- 
dise. Hence  a  law  exempting  a  carrier  from 
liability  for  loss  of  goods  and  merchandise 
will  not  exempt  it  from  liability  for  loss  of 
baggage.  Chamberlain  ▼.  Western  Transp. 
Co.,  45  Barb.  218,  223. 

Money. 

Money  carried  by  a  passenger  In  a  rail- 
way train  for  use  in  pmchaslng  a  business 
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Is  not  "baggage,"  wltbln  the  legal  meaning 
of  that  term  as  used  in  determining  the  lia- 
bility of  a  railroad  company  for  Its  loss. 
Levins  t.  New  York,  N.  H.  &  H.  R.  Co.,  66  N. 
E.  803,  183  Mass.  175. 

Money  bona  fide  included  in  the  baggage 
for  traveling  expenses  and  personal  use,  but 
not  beyond  a  reasonable  amount  Jordan  v. 
Fall  River  R.  Co..  59  Mass.  (5  Cush.)  69,  72, 
51  Am.  Dec.  44;  Walsh  v.  The  H.  M.  Wright 
(U.  S.)  29  Fed.  Cas.  106;  Torpey  v.  Williams 
(N.  Y.)  3  Daly,  162.  165;  HoUister  v.  Nowlen. 
19  Wend.  234.  244,  32  Am.  Dec.  456;  Hutch- 
ings  V.  Western  &  A.  R.  Co.,  25  Ga.  61.  64,  71 
Am.  Dec.  156;  Johnson  v.  Stone,  80  Tenn.  (11 
Humph.)  419,  420;  Jones  v.  Voorhees^  10 
Ohio,  145,  150.  Contra,  Nordemeyer  v. 
Loescher  (N.  Y.)  1  Hilt  499,  502. 

The  baggage  of  a  passenger,  which  is 
included  in  the  contract  of  carriers  of  per- 
sons, means  "traveling  conveniences  which 
such  passenger  takes  with  him.  and  includes 
whatever  may  be  reasonably  necessary  to  the 
traveler  under  ordinary  circumstances  for 
the  prosecution  of  the  journey,  for  which 
nothing  is  more  essential  than  an  adequate 
supply  of  money  for  traveling  expenses,  and 
the  amount  must  necessarily  be  measured 
not  alone  by  the  requirements  of  the  transit 
over  a  particular  part  of  the  entire  route  on 
which  the  line  of  one  class  of  carriers  ex- 
tends, but  must  embrace  the  whole  of  the 
contemplated  journey,  and  includes  such  an 
allowance  for  accident  and  sickness  and  for 
sojourning  on  the  way  as  a  reasonably  pru- 
dent man  would  consider  it  necessary  to 
make."  But  the  money  must  be  limited  to 
that  taken  for  traveling  expenses  properly 
so  called,  and  does  not  include  money  car- 
ried for  the  purpose  of  transportation  or  re- 
mittance, or  for  investment  in  another  locali- 
ty.   Merrill  v.  Grinnell,  30  N.  Y.  594^  609. 

Both  "baggage"  and  "luggage"  mean  ar- 
ticles intended  for  the  use  of  the  passenger 
while  traveling,  and  neither  includes  money 
intended  for  trade,  business,  or  investment 
Pfister  V.  Central  Pac.  R.  Co..  11  Pac.  686» 
688,  70  Cal.  169,  59  Am.  Rep.  404. 

Baggage  is  what  travelers  usually  carry 
with  them,  or  what  is  essential  or  necessary 
to  the  traveler  in  the  course  of  his  journey; 
and,  where  a  traveler  who  had  just  arrived 
from  Europe  had  $450  in  gold  pieces  in  his 
portmanteau,  such  money  constituted  bag- 
gage. Van  Wyck  v.  Howard  (N.  Y.)  12  How. 
Prac.  147,  151. 

Baggage,  for  which  a  carrier  is  liable, 
does  not  include  money  of  one  passenger  con- 
tained In  a  valise  which  another  passenger, 
with  the  knowledge  of  the  first  delivers  as 
his  own  luggage;  and  to  such  a  passenger  a 
carrier  is  not  liable  at  all,  because  he  has 
not  been  shown  to  have  made  any  contract 
with  it  to  transport  the  baggage.    Dunlap  v. 
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"Baggage"  is  a  relative  term,  and  must 
be  defined  by  the  facts  and  circumstances  of 
each  case,  including  the  object  and  length  of 
the  journey  and  the  habits  and  condition  of 
life  of  the  passenger.  So  a  particular  sum  of 
money  for  traveling  expenses,  contained  in  a 
trunk,  is  to  be  construed  part  of  the  passen- 
ger's personal  baggage,  and  the  amount  must 
be  determined  by  the  whole  journey,  and 
include  accidents,  sickness,  and  sojourns  by 
the  way.  Hannibal  &  St  J.  R.  Co.  v.  Swifts 
79  U.  S.  (12  Wall.)  262,  269,  20  L.  SSd.  423. 

Baggage  extends  to  such  things  as  might 
become  necessary,  convenient,  or  ornamental 
during  the  course  of  the  journey,  with  such  a 
reasonable  sum  of  money  as  would  be  requir- 
ed to  meet  the  actual  and  contingent  ex- 
penses. Articles  of  merchandise,  or  samples 
of  them,  and  large  amoimts  of  money,  are 
not  on  a  mere  passenger's  ticket  carried  at 
the  risk  of  the  carrier.  Weeks  v.  New  York, 
N.  H.  &  H.  R.  Co.  (N.  Y.)  9  Hun,  669,  701. 

A  check  is  in  the  nature  of  a  receipt  for 
baggage,  and  may  be  given  and  received  at 
any  time  which  the  convenience  and  custom 
of  the  company  may  dictate.  It  is  not  a  con- 
tract but  evidence  of  the  ownersliip,  deliv- 
ery, and  identity  of  the  baggage.  Hickox  v. 
Naugatuck  R.  Co.,  31  Conn.  281,  282,  83  Am. 
Dec.  143. 

"The  term  'baggage,'  as  used  In  connec- 
tion with  traveling  in  public  conveyances.  Is 
difllcult  to  define  with  technical  precision; 
but  it  may  be  safely  asserted  that  money, 
except  what  may  be  carried  for  the  expense 
of  traveling,  is  not  included,  and  especially  a 
sum"  which  was  taken  for  the  mere  purpose 
of  transportation  in  a  trunk,  together  with 
the  passenger's  other  baggage.  Orange  Coun- 
ty Bank  v.  Brown  (N.  Y.)  9  Wend.  85, 117,  24 
•Am.  Dec.  129. 

Baggage,  for  which  a  carrier  is  liable, 
does  not  include  money  beyond  a  sum  suffi- 
cient for  the  reasonable  traveling  expenses 
contained  in  a  valise  delivered  as  "baggage,** 
witliout  notice  to  the  carrier  of  any  peculiar 
value.  Dunlap  v.  International  Steamboat 
Co.,  98  Mass.  371,  876. 

A  carrier,  by  selling  a  ticket  and  agreeing 
to  carry  a  passenger  and  his  "baggage,"  can- 
not be  reasonably  supposed  to  contemplate 
incurring  liability  in  respect  to  a  large  sum 
of  money  of  which  the  carrier  had  no  knowl- 
edge, and  which  the  passenger  was  carrying 
solely  for  the  purpose  of  transferring  it  from 
one  point  to  another.  First  Nat  Bank  of 
Greenfield  v.  Marietta  &  C.  R.  Co.,  20  Ohio 
St  250,  260,  5  Am.  Rep.  655. 

The  trunk  of  a  passenger,  containing 
$11,000  in  money  belonging  to  a  bank,  which 
was  lost,  did  not  constitute  "baggage."    Or- 
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ange  County  Bank  y.  Brown  (N.  T.)  9  Wend. 
86,  117,  24  Am.  Dec.  129. 

Theatrical  property. 

The  baggage  of  a  passenger,  which  a 
common  carrier  is  required  to  carry  safely, 
consists  of  such  articles  of  apparel  as  through 
necessity,  conyenience,  comfort,  or  recreation 
the  passenger  may  take  for  his  personal  use, 
according  to  'the  habits  or  wants  of  the  par- 
ticular class  to  which  he  belongs,  either  with 
reference  to  the  Immediate  necessities  or  the 
ultimate  purpose  of  the  journey.  The  right 
of  the  passenger  is  limited  to  the  baggage  re- 
quired for  his  pleasure,  conyenience,  and  ne- 
cessity during  the  journey.  Stage  properties, 
costumes,  paraphernalia,  adyertlsing  matter, 
etc.,  are  not  articles  required  for  the  pleasure 
or  conyenience  or  necessity  of  the  passenger 
during  his  journey,  but  are  plainly  intended 
for  the  larger  or  ulterior  purposes  of  carrying 
on  the  theatrical  business,  and  do  not  fall 
under  the  denomination  of  "baggage."  Oakes 
T.  Northern  Pac.  By.  Ckx,  26  Pac  290,  231,  20 
Or.  392,  12  L.  R.  A.  818,  23  Am.  St  Rep.  126. 

Tools  af  trade. 

The  baggage  of  a  passenger,  which  a 
common  carrier  is  required  to  carry  safely, 
means  the  necessaries  a  trayeler  is  compelled 
by  legitimate  considerations  to  transport 
with  his  person,  and  includes  a  small  and 
select  portion  of  a  carpenter's  tools,  carried 
in  his  trunk  with  his  clothing;  they  being 
a  reasonable  part  of  his  baggage.  Porter  y. 
Hildebrand,  14  Pa.  (2  Harris)  129,  133. 

The  term  "baggage"  includes  tools  used 
by  the  passenger  in  his  trade,  and  which  he 
usually  carried  with  him  from  place  to  place 
In  his  tnmk.  Dayls  y.  Cayuga  ft  8.  By.  Co. 
(N.  Y.)  10  How.  Prac.  830,  332. 

"Watoli  and  elialii. 

There  is  no  uniform  or  definite  rule  with* 
respect  to  what  shall  be  deemed  baggage.  It 
includes  all  personal  effects,  useful  or  con- 
yenlent  to  a  trayeler  in  the  prosecution,  or 
for  use  at  the  end,  of  his  journey,  according 
to  his  habits,  rank,  and  condition.  Carriers 
are  not  liable  for  articles  transported  as  bag- 
gage, but  not  to  supply  any  wants  of  the 
trayeler  as  such  on  his  journey,  not  made 
known  to  the  carrier  or  its  agents,  nor  paid 
for  as  freight,  but  put  aboard  for  the  conyen- 
ience of  the  passenger,  simply  as  baggage, 
and  80  treated  by  the  passenger  on  his  jour- 
ney. The  fee  for  transporting  a  reasonable 
amount  of  baggage  by  common  usage  is 
deemed  to  be  included  in  the  fare  paid  for 
passage;  but  the  courts  will  not  allow  this 
trust  to  be  abused,  and  under  the  pretense 
of  "baggage"  include  articles  not  within  the 
scope  of  the  term  or  intent  of  the  parties,  and 
thereby  defraud  the  carrier  of  its  just  com- 
pensation, besides  subjecting  him  to  un- 
known hazards.  Articles  treated  as  baggage 
may  consist  of  clothing,  money  for  defraying 


trayeling  expenses,  a  few  books  for  amuse- 
ment or  reading,  a  lady's  jewelry  for  dress- 
ing, a  watch,  fishing  tackle,  a  gun,  and  a 
pair  of  pistols;  but,  where  the  passenger 
wears  one  watch,  he  cannot  carry  four  as 
baggage.  Mississippi  Cent  B.  Co.  y.  Ken- 
nedy, 41  Miss,  eri,  678,  679. 

Baggage  includes  whateyer  forms  the 
necessary  appendages  of  a  trayeler,  and 
where  a  trayeler  deposited  a  gold  watch  in 
bis  trunk  it  must  be  regarded  as  baggage. 
American  Contract  Co.  y.  Cross,  71  Ky.  (8 
Bush)  472,  475,  8  Am.  Rep.  471;  Coward,  y. 
East  Tennessee,  V.  &  G.  R.  Co.,  84  Tenn.  (16 
Lea)  225,  233,  57  Am.  Rep.  227;  Hannibal  &  St. 
J.  R.  Co.  y.  Swift,  79  U.  S.  (12  Wall.)  262,  269, 
20  L.  Ed.  423;  Walsh  y.  The  H.  M.  Wright 
(U.  S.)  29  Fed.  Cas.  106;  Jones  y.  Voorhees, 
10  Ohio,  146,  150. 

The  baggage  which  a  common  carrier  by 
sea  is  required  to  carry  safely  does  not  in- 
clude a  gold  watch  and  chain.  The  Ionic  (U. 
S.)  18  Fed.  Cas.  88. 

A  watch,  carried  by  a  passenger  on  his 
person,  is  not  to  be  construed  as  being  bag- 
gage. Clark  y.  Bums,  118  Mass.  275,  277,  19 
Am.  Rep.  456;  Mississippi  Cent  R.  O).  y. 
Kennedy,  41  Miss.  671,  678,  679. 

A  watch  of  reasonable  yalue  will  be 
treated  as  baggage.  Torpey  ▼•  Williams  (N. 
Y.)  3  Daly,  162,  165. 

Wearing  appareL 

The  baggage  of  a  passenger,  which  a 
common  carrier  is  required  to  carry  safely, 
includes  wearing  apparel,  which  is  not  limit- 
ed to  such  apparel  only  as  the  trayeler  must 
necessarily  use  on  his  journey.  "Regard  be- 
ing bad  to  the  condition  in  life  of  the  passen- 
ger, he  may  recoyer,  if  entitled  to  recover 
at  all,  for  the  loss  of  all  such  wearing  apparel 
as  he  had  provided  for  his  personal  use,  and 
as  it  would  be  necessary  or  reasonable  for 
him  to  use,  after  his  arrival  and  settlement  in 
this  country.  Cloth  not  yet  made  into  gar- 
ments, but  which  may  have  been  procured 
for  manufacture  into  wearing  apparel,  and 
which  was  intended  to  be  so  used,  to  a  reason- 
able amount,  may  properly  be  included  as  a 
part  of  the  passenger's  wearing  apparel." 
Mauritz  v.  New  York,  L.  E.  &  W.  R.  Co.  (U. 
S.)  23  Fed.  765,  771. 

Baggage  includes,  within  reasonable  lim- 
its, whatever  may  be  deemed  proper  or  de- 
sirable for  the  necessity,  comfort,  conven- 
ience, pleasure,  or  amusement  of  the  passen- 
ger on  his  journey,  or  his  stay  away  from 
home;  and  where  a  person  was  away  from 
home,  without  any  article  of  wearing  apparel 
except  such  as  he  had  on  his  person,  and 
purchased  a  trunk  and  apparel  to  take  with 
him  on  his  return  home,  such  apparel  consti- 
tuted "baggage*';  and  the  term  is  not  limited 
to  such  articles  as  the  passenger  expected  to 
use  or  needed  by  the  way,  but  includes  arti- 
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cles  purchased  for  the  immediate  personal 
use  of  the  passenger,  though  such  articles 
had  never  been  worn.  Dexter  v.  Syracuse, 
B.  &  N.  Y.  B.  Ck).,  42  N.  Y.  326,  331,  1  Am. 
Bep.  527. 

Baggage,  for  which  a  carrier  Is  liable, 
is  such  ordinary  and  reasonable  wardrobe 
as  Is  suitable  for  one  In  a  traveler's  station 
in  life,  together  with  such  articles  as  are 
generally  found  in  the  paraphernalia  of  a 
traveler.  First  Nat  Bank  of  Greenfield  v. 
Marietta  &  G.  B.  Co.,  20  Ohio  St  259,  260, 
5  Am.  Bep.  655. 

BAIL 

See  "Admission  to  Bair*;  "Bzcesslve 
Ball";  "Beleased  on  Ball";  "Special 
Bail";  "Straw  Ball." 

"Ball,"  as  a  verb,  means  the  delivery  of 
one  under  arrest  to  another,  who  is  responsi- 
ble for  his  appearance.  Stafford  ▼•  State, 
10  Tex.  App.  46,  49. 

Ball  is  a  delivery  or  bailment  of  a  per- 
son to  his  sureties,  upon  their  giving,  to- 
gether with  himself,  a  sufi^cient  security  for 
his  appearance;  he  being  supposed  to  con- 
tinue in  their  friendly  custody,  instead  of  go- 
ing to  Jail.  Nicolls  v.  IngersoU  (N.  Y.)  7 
Johns.  145,  155;  State  v.  McNab,  20  N.  H. 
160,  161;  Gay  v.  State,  7  Kan.  394.  402; 
State  V.  Aubrey,  8  South.  440,  441,  43  La. 
Ann.  188.  Hence  a  person  out  on  bail  is 
regarded  in  legal  theory  as  in  the  custody 
of  the  sureties,  and  a  surrender  of  him  by 
the  sureties  to  the  sheriff  does  not  require 
the  issue  of  a  new  process  against  him. 
In  re  Slebert  58  Pac.  971,  972,  61  Kan.  112. 

In  legal  contemplation,  upon  the  recogni- 
zance being  entered  into,  the  principal  is 
delivered  Into  the  friendly  custody  of  his 
sureties,  Instead  of  being  committed  to  prison. 
The  sureties  have  control  of  his  person,  and 
they  are  bound  at  their  peril  to  keep  him 
within  the  Jurisdiction,  and  to  have  his  per- 
son ready  to  surrender  when  demanded.  The 
arrest  and  Imprisonment  of  the  principal  in 
another  state  for  an  offense  committed  in  the 
latter  place  after  the  entering  into  of  the 
recognizance  is  no  excuse  for  the  failure 
'  of  the  bail  to  surrender  him  at  the  time  and 
place  stipulated.  Devlne  v.  State,  87  Tenn. 
(5  Sneed)  623,  625. 

The  term  *to  bail"  signifies  "to  deliver." 
and  was,  at  common  law,  the  delivery  of  the 
respondent  to  the  persons  who  became  sure- 
ties for  his  appearance,  and  who  were,  until 
that  time,  his  jailers.  State  v.  Dwyer,  89 
Ati.  629,  70  Vt  96. 

Ball  is  the  security  given  by  a  person 
accused  of  an  offense  that  he  will  appear  and 
answer  before  the  proper  court  the  accusa- 
tion brought  against  him.  This  security  is 
given  by  means  of  a  recognizance  or  a  ball 
bond.    Ck)de  Cr.  Proc.  Tex.  1895,  art  303. 


Hold  to  bail. 

"Hold  to  ball,"  as  used  in  St  1783,  c 
51,  S  1,  authorizing  Justices  of  the  peace  to 
hold  to  bail  all  persons  guilty  or  supposed 
to  be  guilty  of  offenses  less  than  capital, 
not  recognizable  by  the  Justice  of  the  peace, 
does  not  comprehend  a  power  to  take  a 
recognizance  to  the  injured  party  for  his 
treble  damages,  but  means  merely  bail  in- 
tended to  secure  the  appearance  of  the  per- 
son charged  with  a  crime  at  a  court  of  which 
the  recognizance  was  to  be  returned.  Voae 
V.  Deane,  7  Mass.  280,  283. 

As  jjailers. 

Ball  are  substituted  for  the  officer  whose 
duty  It  is  to  take  charge  of  the  party  accused. 
A  man's  ball  are  Jailers  of  his  own  choosing, 
who  are  bound  to  secure  his  appearance  as 
effectually,  and  to  put  him  as  much  under 
the  power  of  the  court,  as  if  he  bad  been  in 
the  custody  of  the  proper  officer.  Ollder- 
sleeve  ▼.  People,  9  N.  Y.  Leg.  Obs.  18,  22. 

Where  one  became  bail  for  another  on  a 
writ  issued  as  a  capias  against  such  other  in 
an  action  of  assumpsit  before  a  Justice  of  the 
peace,  the  ball  is  the  same  as  special  bail, 
or  bail  above,  or  to  the  action  at  common  law, 
and  the  right  of  such  bail  to  apprehend  their 
principal  is  not  at  all  dependent  upon  their 
having  a  bail  piece,  which  is  not  process,  nor 
in  the  nature  of  process,  but  is  only  evi- 
dence that  the  surety  has  become  bail.  At 
common  law  the  ball  piece  seems  not  to 
have  been  delivered  to  the  person  becoming 
bail,  but  it  was  signed  by  a  Judge  and  filed 
in  the  court  in  which  the  case  was  pending. 
Lord  Coke  says  that  "in  truth  'bally"  is  an  old 
Saxon  word,  and  signlfleth  a  safe  keeper  or 
protector,  and  'baile,'  or  'ballium,*  is  safe- 
keeping or  protection;  and  thereupon  we  say. 
when  a  man  upon  surety  is  delivered  out  of 
prison  *tradltur  in  balllum,'  he  is  delivered 
into  bayle — ^that  is,  into  their  safe-keeping 
or  protection  from  prison."  Blackstone  de^ 
rives  the  word  "bail"  from  the  French  •*bail- 
ler,"  to  deliver.  Some  derive  it  from  the 
Greek,  BaAAe<v,  to  deliver  into  hands.  "  Hence 
a  defendant  who  is  delivered  to  special  bail  is 
looked  upon  in  the  eye  of  the  law  as  being 
constantly  in  their  custody.  They  are  re- 
garded as  his  Jailers,  and  have  blm  always 
as  it  were  upon  a  string  that  they  may  pull 
at  pleasure  and  surrender  him  in  their  own 
discharge.  They  may  take  him  on  Sunday, 
which  shows  that  it  is  not  an  original  tak- 
ing, but  that  he  is  still  in  custody.  Their 
authority  arises  more  from  contract  than 
from  the  law,  and,  as  between  the  parties, 
neither  the  Jurisdiction  of  the  court  nor  of 
the  state  controls  it;  and  so  the  bail  may 
take  the  principal  In  another  Jurisdiction  or 
another  state,  on  the  ground  that  a  valid 
contract  made  in  one  state  is  enforceable  in 
another,  according  to  the  law  there.  This 
shows  that  the  authority  need  not  be  exer- 
cised by  process,  but  that  it  Inheres  In  the 
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bttH  themselTes,  and  they  maj  exercise  it 
personally  or  depute  to  another  to  exercise  it 
for  them."  Worthen  v.  Prescott,  11  At).  690, 
«92,  60  Vt  68. 

Ball  are  said  to  be  the  legal  Jailers  of 
the  defendant,  and  may  take  and  render  him 
at  any  time;  but  this  is  not  the  case  with 
respect  to  ball  to  the  sheriff.  Their  onder- 
taking  is  that  the  party  shall  appear  at  the 
return  of  the  writ,  which  can  only  be  satis- 
fied by  their  putting  In  good  bail  above. 
HamUton  ▼.  Wilson,  1  Bast,  888,  890. 

It  is  the  constant  language  of  the  books 
that  bail  are  their  principars  jailers,  and  that 
it  is  on  this  opinion  that  they  have  authority 
to  take  them,  and  that,  as  the  principal  is  at 
liberty  only  by  the  permission  and  indulgence 
of  the  bail,  they  may  take  him  up  at  any 
time.  Nicolls  y.  Ingersoll  (N.  T.)  7  Johns. 
145,  155. 

A  man*s  bail  are  looked  upon  as  his  jail- 
ers in  the  eye  of  the  law,  and  for  many 
purposes  he  is  esteemed  to  be  as  much  in 
the  prison  of  the  court  by  which  he  is  bailed 
as  if  be  were  in  the  actual  custody  of  the 
proper  jailer;  and  it  seems  that,  if  the  party 
bailed  be  suspected  by  his  bailee  as  likely 
to  deceive  them,  he  may  be  detained  by  them 
and  enforced  to  appear  according  to  the  con- 
dition of  the  recognizance,  or  may  be  brought 
by  them  before  the  justice  of  the  peace,  by 
whom  he  shall  be  committed,  unless  he  find 
new  sureties.  State  t.  McKab,  20  N.  H. 
160.  161. 

Am  sureties. 

"Bail,"  as  a  noun,  means  either  the  pro- 
cess of  bailing  or  the  persons  who  are  the 
sureties  for  the  appearance  of  the  one  balled. 
Stafford  t.  State,  10  Tex.  App.  46,  49. 

In  the  case  of  Toles  t.  Adee,  84  N.  Y. 
222,  238,  the  court,  haying  under  considera- 
tion a  bond  accepted  by  the  sheriff  in  dis- 
charge of  the  defendant  from  arrest  in  a  clyil 
action,  said:  "Bail  are  sureties,  with  the 
rights  and  remedies  of  sureties  in  other 
cases."  Bail  to  secure  a  defendant's  dis- 
charge from  arrest  on  ciyil  process  and  his 
obedience  to  any  mandate  to  enforce  final 
judgment  sustain  the  character  of  sureties 
in  the  same  manner  as  sureties  for  an  ap- 
peal. Culliford  y.  Walser,  62  N.  E.  648, 
649,  158  N.  Y.  65,  70  Am.  St  Rep.  437. 

Upon  those  contracts  of  Indemnity  which 
are  taken  in  legal  proceedings  as  security 
for  the  performance  of  an  obligation  imposed 
or  declared  by  the  tribunals,  and  known  as 
''undertakings"  or  "recognizances,"  the  sure- 
ties are  called  "bail."  Civ.  Code  Cal.  1903, 
I  2780:  Bey.  Codes  N.  D.  1899,  S  4623;  Ciy. 
Code  &  D.  1908,  S  1967. 

XakiaclMdl. 

The  taking  of  bail  consists  In  the  accept- 
•nce»  by  a  competent  court  or  magistrate, 


of  the  undertaking  of  sufficient  bail  for  the 
appearance  of  the  defendant  according  to  the 
terms  of  the  undertaking,  or  that  the  bail 
will  pay  to  the  people  of  the  state  a  specified 
sum.  Code  Cr.  Proc.  N.  Y.  1903,  {551;  B.  & 
C.  Comp.  Or.  I  1493. 

The  taking  of  bail  shall  consist  in  the 
acceptance,  by  a  competent  court  magistrate, 
or  legally  authorized  officer,  of  the  under- 
taking, with  sufficient  sureties,  for  the  ap- 
pearance of  the  defendant  according  to  the 
terms  of  the  uqdertaklng,  or  that  the  sureties 
will  pay  to  the  state  a  specified  sum  if  he 
does  not  appea:r.  Bey.  St  Utah  1898,  I 
4984. 

BAIL  BOND. 

A  bail  bond  is  an  undertaking  entered 
into  by  the  defendant  and  his  sureties  for  the 
appearance  of  the  principal  therein  before 
some  court  or  magistrate  to  answer  a  crim- 
inal accusation.  It  is  written  out  and  sign- 
ed by  the  defendant  and  his  sureties.  Code 
Cr.  Proc  Tex.  1895,  art  805. 

As  reoosnlaanee. 

Wherever  the  word  "ball"  is  used  with 
reference  to  the  security  given  by  the  de- 
fendant in  a  criminal  proceeding,  it  is  in- 
tended to  apply  as  well  to  recognizances  as  to 
bail  bonds.  Code  Cr.  Proc  Tex.  1895,  art 
307. 

Beoosnisanee  dlstJagwished* 

A  recognizance  at  common  law  was  an 
obligation  entered  into  before  some  court  of 
record  or  magistrate  duly  authorized,  with 
a  condition  to  do  some  particular  act  as  to 
keep  the  peace  or  appear  and  answer  to  a 
criminal  accusation.  It  was  not  signed  by 
the  party  entering  into  it  A  recognizance 
differs  from  a  bail  bond  merely  in  the  nature 
of  the  obligation.  The  former  is  an  ac- 
knowledgment of  record  of  an  existing  debt 
The  latter,  which  is  attested  by  the  signature 
and  seal  of  the  obligor,  creates  a  new  obliga- 
tion. People  y.  Barrett  67  N.  B.  23,  27, 
202  111.  287,  68  L.  B.  A.  82,  95  Am.  St  Bep. 
230. 

There  are  two  methods  of  taking  bail- 
by  recognizance  and  by  bond.  In  some  re- 
spects a  recognizance  is  very  similar  to  a 
bond.  It  is  defined  to  be  an  obligation  of 
record^  which  a  man  enters  into  before  some 
court  of  record  or  magistrate  duly  authorized, 
binding  himself  under  a  penalty  to  do  some 
particular  act  A  bond,  or,  as  it  is  common- 
ly called,  a  "bail  bond,"  is  also  an  obligation, 
but  under  seal,  signed  by  the  party  giving 
the  same,  with  one  or  more  sureties,  under  a 
penalty,  conditioned  to  do  some  particular 
act  The  chief  distinction  between  the  two 
methods  of  bailing  is  that  the  former  is  an 
acknowledgment  of  record  of  a  debt  already 
due,  while  the  latter  is  a  creation  of  a  new 
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debt  not  of  record.  A  law  providing  for  a 
ball  bond  In  criminal  cases  Is  different  from 
a  law  providing  for  a  recognizance  In  such 
,  cases,  but  is  neither  repugnant  to  nor  incon- 
sistent with  it,  being  merely-  cumulative. 
Swan  V.  United  States,  0  Pac.  931,  935,  936, 
3  Wyo.  151. 

The  principal  difference  between  a  bail 
bond  and  recognizance  lies  in  the  fact  that 
a  recognizance  is  a  matter  of  record  in  the 
nature  of  a  conditional  judgment,  and  is  pro- 
ceeded upon  by  scire  facias,  wliile  a  bond  Is 
but  an  evidence  of  debt,  fqr  the  recovery  of 
which  an  action  must  be  brought  A  ball 
bond  Is  taken  out  of  court  In  vacation^  and 
a  recognizance  is  taken  in  open  court,  in 
which  the  cognizors  confess  judgment,  to  be 
levied  on  their  property  in  case  the  principal 
makes  default  in  his  appearance.  Cole  v. 
Warner,  23  S.  W.  110,  111.  93  Tenn.  (9  Pickle) 
165. 

BAH.  prBCB. 

A  bail  piece  Is  not  a  process,  nor  any- 
thing in  the  nature  of  it,  but  is  merely  a  rec- 
ord or  memorial  of  the  delivery  of  the  prin- 
cipal to  his  bail  on  security  given.  NicoIIs 
V.  Ingersoll  (N.  Y.)  7  Johns.  145.  154;  Worthen 
▼.  Prescott,  11  Atl.  690,  692,  60  Vt  68. 

BAILEE. 

See  "Special  Bailee.** 
Other  bailee,  see  "Other.** 

A  bailee  Is  one  to  whom  a  thing  has 
been  delivered,  to  be  held  according  to  the 
purpose  or  object  of  delivery,  and  to  be 
returned  to  the  bailor,  or  delivered  over  to 
some  other,  when  the  object  has  been  accom- 
plished, or  for  the  purpose  of  accomplishing 
It    Phelps  V.  People,  72  N.  Y.  334,  357. 

A  bailee  is  one  to  whom  the  property  in- 
volved in  the  bailment  is  delivered.  State  v. 
Sienklewiez  (Del.)  55  AU.  346,  348. 

The  person  who  takes  personal  property 
for  the  purpose  of  bailment  is  called  the 
"bailee."  He  is  the  one  who  is  to  hold  it  for 
the  special  purpose  involved  in  the  bailment, 
and  the  person  who  assumes  the  responsi- 
bility of  taking  the  property  in  his  possession 
in  trust  may  do  so  with  or  without  compen- 
sation; but,  whether  he  receives  pay  for  It 
or  not,  when  a  man  assumes  a  trust  knowing- 
ly, he  assumes  all  of  the  responsibilities  of 
the  trust  McGee  v.  French,  27  S.  B.  487, 
488,  49  S.  G.  454. 

••Bailee,"  as  used  In  statutes  relative  to 
larceny  of  a  thing  bailed,  by  the  bailee,  is 
used  in  its  limited  sense,  as  including  simply 
those  bailees  who  are  authorized  to  keep, 
to  transfer,  or  to  deliver,  and  who  receive 
the  goods  bona  Ude  and  then  fraudulently 
convert.  When  It  does  not  appear  that  a 
fiduciary  duty  is  imposed  on  the  defendant 


to  return  the  spedflc  goods  of  which  tbe 
alleged  bailment  is  composed,  s  bailment 
under  the  statute  is  not  constituted.  Krame 
V.  Commonwealth,  93  Pa.  418,  421,  39  Am. 
Rep.  762;  People  v.  Cohen,  8  Cal.  42,  43. 
The  term  as  so  used  does  not  mean  bailees 
merely  to  keep,  to  transfer,  or  to  deliver 
property,  but  any  bailee  who  converts  the 
property  of  which  he  Is  the  bailee  to  his 
own  use,  with  Intent  to  steal  it,  without 
regard  to  the  nature  of  the  bailment  People 
V.  Poggl,  19  Cal.  600;  Dotson  v.  State^  10 
S.  W.  18,  19,  51  Ark.  119.  One  who  falsely 
represented  to  a  jeweler  that  he  with  certain 
persons  wished  to  make  a  wedding  present, 
and  that  he  wanted  to  take  some  jewelry 
to  show  such  persons,  and  who  was  givot 
the  jewelry  upon  delivering  an  Instrument 
purporting  to  guaranty  the  payment  of  what- 
ever jewelry  such  person  should  buy  of  the 
jeweler  for  not  over  a  certain  sum,  the  jew- 
elry not  being  returned  or  paid  for,  was  a 
"bailee,"  within  the  meaning  of  such  a  stat- 
ute. Bergman  v.  People,  52  N.  B.  363,  364, 
177  111.  244. 

The  word  "bailee,'*  as  used  in  Pen.  Code, 
1860,  I  108,  relating  to  larceny  by  baUee, 
means  any  one  Intrusted  with  the  possession 
of  property  for  a  time,  and  Is  not  confined 
to  the  case  of  a  carrier.  Thus,  where  the 
personal  property  of  a  defendant  in  an  ex- 
ecution was  purchased  by  a  friend,  who  per^ 
mitted  defendant  to  retain  and  use  It  until 
demanded,  and,  being  so  Intrusted,  defend- 
ant appropriated  It  to  his  own  use,  he  was 
a  bailee,  within  the  meaning  of  the  section, 
and  hence  guilty  of  larceny.  Commonwealth 
V.  Chathams,  50  Pa.  (14  Wright)  181,  188^  88 
Am.  Dec.  539. 

Am  sgent. 

See  "Agent** 

Oonsisnee  distinsiilfllied* 

See  "Consignee.** 

iPiibUe  effioev. 

A  public  officer,  having  property  in  ens- 
tody  In  his  official  capacity,  is  a  bailee.  York 
County  V.  Watson,  15  S.  C.  1,  8,  40  Am.  Rep. 
675  (citing  United  States  v.  Thomas,  82  U. 
S.  [15  Wall.]  344,  21  L.  Bd.  89).  An  officer 
who  has  taken  property  under  an  attachment 
acquires  a  si>ecial  property  in  the  goods,  and 
may  maintain  an  action,  if  his  possession  la 
violated.  See,  also,  Fowles  v.  Treadwell, 
24  Me.  (11  Shep.)  377,  378. 

BAILIFF. 

A  bailiff  is  a  servant  who  has  the  ad- 
ministration and  charge  of  lands,  goods,  and 
chattels,  to  make  the  best  benefit  for  the 
owner,  against  whom  an  action  of  account 
lies  for  the  profits  which  he  has  raised  or 
made,  or  might  by  his  industry  or  care  have 
raised  or  made;   his  reasonable  chaiges  and 
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ezpeiiMfl  deducted.  Bammn  ▼.  Landon,  25 
Conn.  137,  149  (citing  Co.  Lltt  172);  Huff 
v.  McDonald,  22  Ga.  131,  161,  68  Am.  Dec. 
487;  Bredin  t.  Klngland  (Pa.)  4  Watts,  420, 
422.  Although  the  case  of  an  attorney  in- 
trusted to  collect  money  for  his  client  may 
not  be  included  In  the  words  of  this  defini- 
tion, yet  by  an  equitable  construction  It  may 
be  so  enlarged  as  to  embrace  bis  case.  Bre- 
din T.  Klngland  (Pa.)  4  Watts,  420,  422. 

A  bailiff  In  husbandry  was  at  the  com- 
mon law  one  appointed  by  a  private  person 
to  collect  his  rents  and  manage  his  estates. 
West  V.  Weyer,  18  N.  B.  637,  638,  46  Ohio  8t 
66,  15  Am.  St  Rep.  552;  EUwell  v.  Burnside 
(N.  Y.)  44  Barb.  447,  453.  He  has  no  perma- 
nent estate,  and  may  be  removed  at  pleas- 
ure. ElweU  V.  Burnside  (N.  Y.)  44  Barb.  447, 
453. 

Am  depnty^  slierlff • 

The  term  "bailiff"  signifies  a  keeper  or 
protector,  and,  from  the  duties  a  bailiff  per- 
forms In  and  about  our  courts,  is  synony- 
mous with  ••under  sheriff"  or  ''deputy  sher- 
iff." The  term  ••bailiff"  Is  applied  to  him 
because  of  the  special  duty  of  guarding  or 
protecting  juries  during  their  deliberations 
from  improper  communications  or  intrusions. 
In  the  performance  of  such  duties  they  act  as 
deputies  of  the  sheriff,  and  must  get  their 
appointment  and  authority  from  him,  even 
though  they  be  deputized  for  the  special  duty 
alone.  The  circuit  Judges  have  no  authority 
to  appoint  them.  Nicholson  ▼.  State,  20 
South.  818,  819,  88  Fla.  99. 

BAILIWICK. 

••Bailiwick,"  as  used,  in  the  return,  ••Not 
found  in  my  bailiwick,"  by  a  deputy  sheriff, 
does  not  necessarily  include  •'county,"  but 
strictly  means  that  part  which  is  or  may  be 
assigned  to  the  deputy.  Greenup's  Represen- 
tatives v.  Bacon's  Ex'rs,  17  Ky.  (1  T.  B. 
Mon.)  108,  109;  Evans  v.  Wait,  28  Ky.  (5  J. 
J.  Marsh.)  110,  113  (citing  Gully  v.  Sanders, 
16  Ky.  [liitt  Bel.  Gas.]  424). 

BAILMENT. 

See  ••Gratuitous  Bailment";   •'Iiucratlve 

Bailment." 
8ee,  also,  ••Gommodatum";  ••Depoaitum" ; 

"Mutuum." 

The  essential  feature  of  bailment  Is  a 
stipulation  for  the  return  of  property  at  the 
end  of  the  term.  Farquhar  v.  McAlevy,  21 
Atl.  811,  812,  142  Pa.  233,  24  Am.  St  Rep. 

497. 

The  word  ••bailment,"  according  to  Story, 
is  derived  from  the  French  word  "balUer," 
which  signifies  ''to  deliver."  In  re  Price  (Pa.) 
16  PhUa.  3G,  38. 
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A  bailment  Is  a  delivery  of  goods  in 
trust,  on  ft  contract,  express  or  Implied,  that 
the  trust  shall  be  faithfully  executed  on  the 
part  of  the  bailee.  Pool  v.  Adklsson.  31  Ky. 
(1  Dana)  110,  131  (citing  Bl.  Gomm.);  Gom- 
monwealth  v.  Maher  (Pa.)  11  Phila.  425; 
Todd  V.  Figley  (Pa.)  7  Watts,  542,  543; 
Krause  v.  Commonwealth,  93  Pa.  418,  420, 
39  Am.  Rep.  702;  Harper  v.  Hogue,  10  Pa. 
Super.  Gt.  624,  630;  Ott  v.  Sweatman,  15 
Pa.  Go.  Gt.  R.  97,  112;  Krause  v.  Gommon- 
wealth  (Pa.)  9  Wkly.  Notes  Gas.  61,  62. 

A  bailment  Is  a  delivery  of  goods  in 
trust,  on  a  contract,  express  or  implied, 
that  the  trust  shall  be  truly  executed,  and  ' 
the  goods  restored  to  the  bailor  as  soon  as 
the  purpose  of  the  bailment  shall  be  an- 
swered. Commonwealth  v.  Maher  (Pa.)  11 
Phila.  425  (citing  Kent,  Gomm.);  Watson  v. 
State,  70  Ala.  13,  14,  45  Am.  Rep.  70.  See, 
also.  State  v.  Ghew  Muck  Yon,  25  Pac.  355, 
356,  20  Or.  216;  Ott  v.  Sweatman,  15  Pa. 
Go.  Gt.  R.  97,  112;  Harper  v.  Hogue,  10  Pa. 
Super.  Gt.  624,  680;  Ck>mmonwealth  v.  Gart 
(I»a.)  2  Pittsb.  R.  495,  496;  Krause  v.  Gom- 
mouwealth  (Pa.)  9  Wkly.  Notes  Gas.  61,  62; 
Slter  V.  Morrs,  13  Pa.  (1  Harris)  218,  219; 
Trunlck  ▼.  Smith,  63  Pa.  (13  P.  F.  Smith)  18, 
28. 

••Bailment"  Is  the  delivery  of  goods  for 
come  purpose,  under  a  contract,  express  or 
implied,  that  after  the  purpose  has  been  ful- 
filled they  shall  be  redelivered  to  the  bailor, 
or  otherwise  dealt  with  according  to  his 
terms,  or  kept  until  he  reclaims  them.  Mc- 
Caffrey V.  Knapp,  Stout  A  Go.  Company,  74 
111.  App.  80,  85  (citing  Story,  Ballm.).  A 
bailment  Is  a  delivery  of  a  thing  in  trust  for 
some  special  object  or  purpose,  on  a  con- 
tract, express  or  Implied,  to  conform  to  the 
object  or  purpose  of  the  trust  (Common- 
wealth V.  Maher  (Pa.)  11  Phila.  425  (citing 
Story,  Ballm.);  Todd  v.  Figley  (Pa.)  7  Watts. 
542,  543;  Krause  v.  Commonwealth.  93  Pa. 
418,  420,  39  Am.  Rep.  762;  People  v.  Cohen, 
8  Gal.  42.  43;  Watson  v.  State,  70  Ala.  13, 
14,  45  Am.  Rep.  70;  Goodwyn  v.  State  (Tex.) 
64  S.  W.  251.  252.  See.  also,  Fulcher  v. 
State.  25  S.  W.  625.  32  Tex.  Gr.  R.  621;  Har- 
per V.  Hogue.  10  Pa.  Super.  Gt.  624,  630: 
Ott  V.  Sweatman,  15  Pa.  Go.  Gt.  R.  97.  112: 
Taylor  v.  Campbell  (Pa.)  1  Pittsb.  R.  459, 
462;  Slter  v.  Morrs.  13  Pa.  (1  Harris)  218. 
219;  In  re  Price  (Pa.)  16  Phila.  36.  38: 
Krause  v.  Commonwealth  (Pa.)  8  Wkly. 
Notes  Gas.  61,  62;  Commonwealth  v.  Cart 
(Pa.)  2  Pittsb.  R.  495.  406;  I^wls  v.  Park 
Bank  (N.  Y.)  2  Daly,  85,  91. 

••Bailment,"  according  to  Sir  William 
Jones,  consists  of,  or  may  be  divided  into, 
five  sorts:  (1)  Deposltum,  or  deposit;  (2) 
mandatum,  or  commission  without  recom- 
pense: (3)  commodatum,  or  loan  for  use 
without  pay;  (4)  pignorl  acceptum.  or  pawn; 
(5)  locatum,  or  hiring,  which  is  always  with 
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reward.    Todd  t.  Flgley  (Pa.)  7  Watts.  642, 
543. 

The  old  and  well-recognized  definition  of 
"bailment"  is  a  delivery  of  goods  in  posses- 
sion, and  is  either  to  keep  or  employ  (Finch, 
Law,  Bk.  2,  c.  18);  and  such  a  full  delivery 
of  the  property  must  have  been  made  to  the 
bailee  as  to  require  a  redelivery  of  it  by 
the  bailee  to  the  owner  after  the  trusts  of 
the  bailment  have  been  fully  discharged. 
Fletcher  v.  Ingram,  46  Wis.  191,  202,  60  N. 
W.  424. 

A  bailment  is  a  delivery  of  some  per- 
sonal property,  the  subject  of  larceny,  by 
one  person  to  another,  to  be  held  according 
to  the  purpose  or  object  of  the  delivery,  and 
to  be  returned  or  delivered  over  when  that 
purpose  Is  accomplished.  State  v.  Davis 
(Del.)  50  Atl.  09,  3  Pen,  220;  State  T.  Sien- 
klewiez  (Del.)  55  Atl.  34G.  348;  McGee  T. 
French,  27  S.  E.  487,  488.  49  S.  C.  454. 

A  "bailment"  is  defined  to  be  a  delivery 
of  goods  for  some  purpose,,  on  a  contract,  ez- 
'  press  or  implied,  that  after  the  purpose  has 
been  fulfilled  they  shall  be  delivered  to  the 
bailee  or  otherwise  dealt  with  according  to 
his  directions,  or  kept  until  he  reclaims  them. 
Hasklns  v.  Dem,  56  Pac.  953,  955,  19  Utah, 
89;  Knapp,  Stout  &  Co.  v.  McCaffrey,  52  N. 
E.  898,  899,  178  IlL  107,  69  Am.  St  Rep. 
290. 

A  "bailment"  Is  defined  as  a  transfer  of 
the  possession  of  personal  property  from  one 
person  to  another  without  the  transfer  of 
the  ownership  of  It  Malz  v.  State,  87  S. 
W.  748.  86  Tex.  Or.  B.  447. 

••The  objects  of  bailment  may  be  as  vari- 
ous as  the  transactions  of  man.  They  are 
made  for  the  purpose  of  sale,  hire,  safe- 
keeping, etc  In  some  cases.  In  fact  a  large 
majority  of  the  transactions,  they  are  made 
for  the  purpose  of  the  disposition  or  for  the 
conversion  of  the  property."  People  ▼.  Co- 
hen, 8  Cal.  42,  43. 

Delivery,  under  which  the  bailee  ac- 
quires an  Independent  and  temporarily  ex- 
clusive possession,  Is  essential  to  a  contract 
of  bailment.  Atlantic  Coast  Line  R.  Co.  ▼. 
Baker,  45  S.  E.  673,  118  Ga.  809. 

Delivery  is  one  of  the  elements  of  a 
bailment.  Commonwealth  y.  Williams,  72 
Mass.  (6  Gray)  1,  9. 

All  bailments,  whether  with  or  without 
compensation  to  the  bailee,  are  contracts 
founded  upon  a  sufllcient  consideration.  Mc- 
Cauley  v.  Davidson,  10  Minn.  418,  421  (Gil. 
335,  338). 

A  bailment  Is  a  delivery  of  goods  or 
property  for  the  execution  of  a  special  ob- 
ject beneficial  either  to  the  bailor  or  bailee 
or  both,  and  upon  a  contract  express  or  im- 
plied, to  carry  out  this  object  and  dispose 
of  the  property  In  conformity  with  the  pur- 


pose of  the  trust  Civ.  Code  Ga.  1895,  f 
2894;  Atlantic  Coast  Line  R.  Co.  v.  Baker, 
45  S.  E.  673,  118  Ga.  809. 

Carrlsse  of  ffoods. 

Bee  "Contract  of  Carriage." 

Among  the  purposes  Included  within  sach 
definition  of  "bailment"  is  hiring  of  the  car- 
riage of  goods  from  one  place  to  another  for 
a  stipulated  or  Implied  reward.  Th^e  is 
nothing  In  this  definition  which  excludes 
carriage  of  goods  by  water,  and  that  sach 
carriage  of  goods  comes  within  the  principles 
of  bailment  is  evident  from  Story,  Bailm.  H 
496,  501,  504,  and  elsewhere.  Knapp,  Stout 
&  Co.  T.  McCaffrey,  52  N.  B.  898,  809,  178 
111.  107,  69  Am.  St  Rep.  290. 

The  "carriage  of  goods**  Is  by  all  legal 
writers  classed  as  a  different  contract  of 
bailment,  having  peculiarities  and  governed 
by  principles  characteristic  of  the  relation 
quite  apart  from  the  contract  of  bailment  of 
chattels  for  hire.  New  York,  L.  £.  ft  W.  R. 
Co.  V.  New  Jersey  Electric  By.  Co.,  38  AU. 
828,  832,  60  N.  J.  Law  33a 

Conditional  sale  distingnislied* 

It  is  not  Infrequently  a  matter  of  diffi- 
culty to  accurately  distinguish  between  a 
conditional  sale  and  a  bailment  of  property. 
The  border  line  is  somewhat  obscure  at 
times.  The  question  must  be  solved  by 
the  ascertainment  of  the  real  Intent  of  the 
contracting  parties  as  found  in  their  agree- 
ment Union  Stock  Tarda  &  Transit  Co.  y. 
Western  Land  &  Cattle  Co.  (U.  S.)  59  Fed. 
49,  53.  7  C.  C.  A.  660. 

A  conditional  sale  implies  the  delivery 
to  the  purchaser  of  the  subject-matter,  the 
title  passing  only  upon  the  performance  of  a 
condition  precedent  or  becoming  reinvested 
in  the  seller  upon  failure  to  perform  a  condi- 
tion subsequent  It  is  not  infrequently  a 
matter  of  difficulty  to  accurately  distinguish 
between  a  conditional  sale  and  a  bailment  of 
property.  It  is  an  indelible  incident  to  a 
bailment  that  if  the  identical  thing,  either 
in  its  original  or  an  altered  form,  is  to  be 
returned,  it  is  a  bailment  In  a  contract 
of  sale  there  is  this  distinguishing  test  com- 
mon to  an  absolute  and  a  conditional  sale: 
that  there  must  be  an  agreement  expressed 
or  Implied,  to  pay  the  purchase  price.  In  a 
bailment  If  a  bailment  for  hire,  there  must 
be  payment  for  the  use  of  the  thing  let  or 
bailed.  If  service  is  to  be  rendered  to  the 
subject-matter  of  the  bailment,  there  must 
be  compensation  for  the  service,  unless  the 
bailment  be  a  mandate.  An  agreement  to 
feed  and  care  for  cattle  at  the  expense  of  a 
defendant  whose  compensation  was  to  be 
money  realized  from  the  sale  of  the  cattle 
exceeding  a  certain  sum  per  head,  but  who 
was  liable  for  deterioration  in  flesh  or  condi- 
tion, was  a  bailment  and  not  a  conditional 
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sale.  TTnlon  Stock  Yards  &  Transit  Co.  t. 
Western  Land  &  Cattie  Co.  (U.  8.)  fS»  Fed. 
49,  53.  7  C.  0.  A,  660. 

The  most  approved  test  to  be  applied  to 
determine  whether  a  contract  is  a  conditional 
sale  rather  than  a  bailment  lies  in  ascertain- 
ing whether  there  was  a  promise  to  pay  for 
the  goods.  If  so,  as  a  general  rule,  the 
transaction  will  be  declared  a  conditional 
sale.  Norton  v.  Fisher,  85  N.  W.  801,  802. 
113  Iowa,  595. 

The  term  "conditional  sale,"  and  not  the 
term  "bailment,"  is  correctly  applied  to  the 
relation  arising  by  a  contract  by  a  manu- 
facturer to  construct  a  refrigerating  plant 
in  a  brewery  on  foundations  to  be  furnished 
by  the  brewer,  with  a  stipulation  that  the 
title  Is  not  to  pass  until  the  entire  purchase 
price  has  been  paid;  and  therefore,  while 
the  sale  la  valid  between  the  parties,  the 
machinery  and  plant  are  subject  to  be  sold 
on  execution  against  the  brewer.  Ott  ▼. 
Sweatman,  31  Atl.  102, 106,  166  Pa.  217. 

Where  one  agrees  with  another  to  send 
Mm  goods  for  the  latter  to  sell  or  return, 
it  Is  often  difficult  to  determine  whether  the 
contract  constitutes  a  sale  or  a  bailment. 
The  contract  may  not  constitute  a  sale,  but 
be  a  bailment,  with  an  option  on  the  part 
of  the  bailee  to  buy.  Or  it  may  be  a  sale 
-with  an  option  on  the  part  of  the  vendee  to 
return  the  goods;  such  a  contract  being 
termed  a  "contract  of  sale  or  return."  An 
option  to  purchase  if  he  like  Is  essentially 
different  from  an  option  to  return  a  purchase 
if  he  should  not  like.  In  one  case  the  title 
will  not  pass  until  the  option  is  determined; 
in  the  other,  the  property  passes  at  once, 
subject  to  the  right  to  rescind  and  return. 
Hunt  V.  Wyman,  100  Mass.  198.  If  the 
owner  of  goods  deliver  them  to  another  with 
the  understanding  that  there  is  to  be  no 
sale  until  the  happening  of  a  certain  condi- 
tion, this  is  a  bailment,  and  the  title  does  not 
pass  until  the  condition  happens.  If  the 
goods  be  delivered  with  the  understanding 
that  under  certain  circumstances  the  vendee 
may  return  them,  this  is  a  conditional  sale, 
and  title  Immediately  passes,  although  under 
the  contract  the  vendee  may  have  the  right 
to  rescind  and  return  the  goods.  In  the  one 
case  the  condition  is  precedent,  in  the  other 
subsequent  Under  a  contract  of  sale  or  re- 
turn, the  title  passes  and  remains  in  the 
vendee  until  the  option  to  return  is  exercised. 
A  bailee  with  an  option  to  purchase  does  not 
become  a  purchaser  until  he  exercises  such 
option.  Furst  Bros.  v.  Commercial  Bank, 
43  a  B.  728,  729,  117  Ga.  472. 

ConsisiiJiient  for  sale. 

An  assignment  of  goods  to  the  care  of 
another,  to  be  shipped  to  a  foreign  country 
and  there  sold  to  the  best  advantage,  any 
loss  resulting  from  sale  below  the  Invoice 
price  to  be  borne  by  consignors,  and  profits 


In  excess  thereof  to  be  equally  divided,  con- 
signee to  bear  expenses  of  shipment,  and  to 
return  free  of  charge  any  goods  not  sold,  is 
not  a  contract  of  sale  or  return,  but  a  bail- 
ment. Sturm. V.  Boker,  14  Sup.  Ct  99,  104, 
150  U.  8.  312,  37  L.  Ed.  1093. 

An  agreement  was  made  to  sell  two 
horses,  and  conditioned  that  they  be  kept 
in  good  condition,  that  the  vendee  should 
turn  over  $250  to  the  vendor  with  one-half 
received  In  addition  to  such  sum,  not  to  ex- 
ceed $25,  or  that  they  should  become  the 
property  of  the  vendee  on  payment  of  $275, 
and  further,  if  not  sold  within  a  certain 
tlme^  should  be  delivered  to  the  vendor  in 
good  condition  and  without  any  charge  for 
keep.  It  was  held  that  such  contract  was  a 
bailment  for  safe-keeping,  and  not  an  ab- 
solute sale.  Middleton  v.  Stone,  4  AtL  623, 
626,  111  Pa.  589. 

Denial  of  bailor's  title. 

*The  right  of  a  bailee  to  set  up  title 
in  a  third  person  as  against  the  claim  of  his 
bailor  has  been  much  considered.  It  is  said 
that  neither  a  warehouseman  nor  a  whar- 
finger can  deny  the  right  of  the  person  from 
or  for  whom  he  receives  the  property;  and 
this  rule  applies  to  all  cases  where  the  bailee 
seeks  to  avail  himself  of  the  title  of  a  third 
person  for  the  purpose  of  keeping  the  prop- 
erty himself  from  the  bailor."  Western. 
Transp.  Co.  v.  Barber,  96  N«  Y.  544^  562. 

Deposit. 

See  ••Deposit*' 

May  be  impUed. 

A  bailment  Is  not  always  accompanied 
by  a  contract,  expressed  or  implied,  and  in 
the  absence  of  it  the  law  Imposes  duties 
which  the  bailee  cannot  neglect  without  lia- 
bility; and  such  duty  consists  In  the  resti- 
tution of  the  bailed  goods.  State  v.  Chew 
Muck  You,  25  Pac.  355,  356.  20  Or.  215. 

The  obligation  of  a  bailee  to  fulfill  the 
trust  need  not  be  actually  expressed,  but  may 
be  implied  only;  thus  where  the  defendant 
received  $10  from  a  justice  of  the  peace,  the 
money  being  collected  by  the  justice  as  fees, 
and  given  to  defendant  to  pay  to  the  county 
treasurer,  of  both  of  which  facts  he  had 
knowledge,  defendant  was  the  bailee  of  the 
money;  there  being  an  implied  obligation 
on  the  part  of  defendant  to  deliver  the  money 
to  the  county  treasurer.  Goodwyn  v.  State 
(Tex.)  64  S.  W.  251,  252. 

A  bailment  arises  by  Implication,  as 
where  one  finds  lost  goods  and  becomes  a 
bailee  by  the  act  of  finding.  Phelps  v.  Peo- 
ple, 72  N.  Y.  334,  358. 

Mannf  aotnre  of  fLonr, 

A  bailment  of  wheat  for  the  purpose  of 
being  converted  into  flour  for  the  use  of 
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the  bailor  Is  called  in  the  books  "locatlo 
operis  faciendl/'  and  undeniably  exists  in 
the  case  of  a  single  bailment,  and  where  the 
flour  of  the  same  wheat  is  to  be  received  in 
return.  Slaughter  y.  Gree^  (Va.)  1  Rand.  3, 
9,  10  Am.  Dec.  488. 

Momej  paid  hj  mistake. 

A  "bailment"  may  be  defined  as  a  de- 
liTery  of  personal  property  to  another  for 
some  purpose  upon  a  contract,  expressed  or 
implied,  that  such  purpose  shall  be  carried 
out  Money  paid  by  a  bank  by  mistake  to 
defendant  for  more  than  his  check  called  for 
is  not  a  bailment  Fulcher  ▼.  State,  25  S.  W. 
626,  82  Tex.  Gr.  R.  621. 

Sale  distinsvlsked. 

If  property  be  delivered  to  another  tra- 
der a  contract  that  another  thing  shall  be 
returned,  there  is  a  sale,  while  if  the  identical 
thing  itself  is  to  be  returned,  it  is  a  bailment. 
Marsh  t.  Tltu»  (N.  Y.)  6  Thomp.  &  a  29, 
81. 

The  distinction  between  bailment  and 
sale  is  not  difficult  of  ascertainment,,  if  due 
regard  be  had  to  the  elements  peculiar  to 
each.  In  bailment  the  identical  thing  deliv- 
ered is  to  be  restored.  In  a  sale  there  is 
an  agreement  express  or  implied,  to  pay 
money  or  its  equivalent  for  the  thing  deliv- 
ered, and  there  is  no  obligation  to  return. 
Sturm  V.  Boker,  150  U.  S.  312,  14  Sup.  Ct  99, 
37  L.  Ed.  1093.  The  bailee  may,  however, 
by  contract  enlarge  his  common-law  liability 
without  converting  the  bailment  into  a  sale. 
The  test  would  seem  to  be,  has  the  sender 
the  right  to  compel  the  return  of  the  thing 
sent,  or  has  the  receiver  the  option  to  pay  for 
the  thing  in  money?  In  re  Gait  (U.  S.)  120 
Fed.  64,  67,  56  O.  C.  A.  470. 

If  a  thing  is  delivered  by  one  party 
to  another,  and  the  identical  thing  delivered 
is  to  be  returned,  it  is  a  "bailment,"  and 
there  is  no  transfer  of  title;  but  if  the  one 
to  whom  it  is  delivered  may  return  another 
thing  of  the  same  kind,  or  an  equivalent  in 
the  form  of  money,  or  otherwise,  it  will  ordi- 
narily constitute  a  "sale,"  and  effect  a  change 
of  title.  Scott  Mining  &  Smelting  Co.  v. 
Shultz  &  Clary.  73  Pac  903,  904.  67  Kan. 
605. 

A  recognized  distinction  between  bail- 
ment and  sale  is  that  when  the  identical 
article  is  to  be  returned  in  the  same  or  in 
some  altered  form,  the  contract  is  one  of 
bailment,  and  the  title  to  the  property  is  not 
changed;  on  the  other  hand,  when  there  is 
no  obligation  to  return  the  specific  article, 
and  the  receiver  is  at  liberty  to  return  an- 
other thing  of  value,  be  becomes  a  debtor  to 
make  the  return,  the  title  to  the  property  is 
changed,  and  the  transaction  is  a  sale.  Laflin 
&  Rand  Powder  Co.  v.  Burkhardt  97  U.  S. 
110,  116,  24  L.  Ed.  973;  Sturm  v.  Boker, 
14  Sup.  Ct  99.  104,  150  U.  S.  312.  37  L.  Ed. 


1093;  Backus  V.  Lawbaugh  (Iowa)  86  N.  W. 
298,  299. 

Storage  of  sraln. 

The  distinction  usually  drawn  between 
a  bailment  and  a  sale  is  that  in  the  former 
the  subject  of  the  contract  although  pos- 
sibly in  an  altered  form,  is  to  be  restored 
to  the  owner,  while  in  the  latter  there  is  no 
obligation  to  return  a  specific  thing;  the  party 
receiving  it  being  at  liberty  to  return  some 
other  thing  of  equal  value  for  it  To  meet 
the  apparent  ezigendes  of  commerce  tbe  rule 
was  somewhat  extended  in  Sexton  ▼.  Gra- 
ham, 53  Iowa,  181,  4  N.  W.  1090,  so  that 
where  grain  is  stored  with  the  understanding 
ttiat  it  may  be  mixed  with  other  grain  of 
like  quality  and  kind,  and  the  warehouseman 
may  buy  and  mix  his  own  therewith,  and 
ship  and  sell  therefrom,  the  owner  does  not 
loose  his  title  to  his  proportionate  share  of 
the  grain,  even  though  the  identity  of  the 
entire  mass  has  changed  through  additions 
and  subtractions.  Backus  v.  liawbaugh 
(Iowa)  86  N.  W.  298,  299. 

It  is  well  settled  that  where  a  warehouse- 
man has  received  grain  on  deposit  for  its 
owner  in  a  common  granary,  where  it  is 
mingled  with  other  grain  in  such  receptacle, 
to  which  from  day  to  day  other  grain  of 
various  owners  of  like  kind  and  quality  is 
added,  and  from  which  from  time  to  time 
sales  of  grain  are  made,  and  the  warehouse- 
man keeps  constantly  on  hand  grain  of  tbe 
quality  received,  prepared  for  delivei7  on 
call  to  all  depositors,  the  contract  is  a  **bail- 
ment"  and  not  a  sale.  Potter  v.  Mt  Vernon 
Boiler  Mill  Co.,  73  S.  W.  1005,  1006,  101  Ma 
App.  581. 

Volantar J  aisamption  ot  eustodj. 

A  '^bailment*'  implies  the  delivery  of  a 
chattel,  and  to  subject  one  to  liability  as  a 
bailee.  It  is  a  constituent  that  he  has  volun- 
tarily assumed  or  retained  the  custody  of  the 
chattel  alleged  to  have  l>een  bailed.  The 
manager  of  a  theater  is  not  the  bailee  of 
the  overcoat  of  the  patron  who  hangs  it  on 
a  hook  in  a  box  occupied  by  him  while  wit- 
nessing a  play.  Pattison  v.  Hammerstein.  39 
N.  Y.  Supp.  1039,  1040,  17  Misc.  Bep.  375. 

BAII.MEinr  FOB  HIBB. 

See  "Contract  of  Hiring.** 

"A  bailment  for  hire  is  a  contract  in 
which  the  bailor  agrees  to  pay  an  adequate 
recompense  for  tbe  safe-keeping  of  the  thing 
intrusted  to  the  custody  of  the  bailee,  and  tbe 
bailee  agrees  to  keep  it  and  restore  it  on 
the  request  of  the  latter,  in  the  same  condi* 
tion  substantially  as  he  received  it  unless  it 
should  be  impossible  to  do  so  by  reason  of 
Its  injury,  loss,  or  destruction  from  causes 
for  which  he  is  not  responsible.  If  the  resto- 
ration of  it  to  the  owner  or  bailor  has  be- 
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come  impossible  from  any  caase,  It  lies  with 
the  bailee  to  show  it,  for  it  Is  to  be  as- 
sumed that  the  one  who  has  had  the  control 
and  custody  of  the  property  Is  better  able  to 
account  for  its  loss  or  Injury  than  the  other. 
If  a  pipe  of  wine,  placed  on  storage,  Is  re- 
turned to  the  owner  half  empty,  or  if  goods 
intrusted  to  a  warehouseman,  who  is  paid 
for  his  care  and  trouble,  are  delivered  mate- 
rially damaged  or  injured,  it  is  absurd  to  say 
that  the  owner  must  bear  the  loss,  unless  he 
can  show  how  it  occurred.  It  Is  sufficient 
for  him  to  show  that  the  property  intrusted 
to  the  safe-keeping  •f  the  warehouseman  had 
not  been  restored  to  him  on  demand,  or  has 
been  returned  injured  or  diminished  in  quan- 
tity." Arent  v.  Squire  (N.  Y.)  1  Daly,  847, 
856. 

BAILOR. 

The  person  who  dellTera  personal  proi>- 
erty  to  another  to  be  held  In  bailment  is 
called  the  "bailor."  He  is  the  one  who 
places  the  thing  In  trust.  McGee  ▼.  French, 
27  8.  E.  487,  488,  49  S.  O.  454. 

BAKER. 

Pub.  St  c.  98,  I  2,  forbids  keeping  open 
one's  shop  on  the  Lord's  day,  or  doing  any 
manner  of  labor,  business,  or  work,  except 
works  of  necessity  or  charity,  and  as  amend- 
ed by  St  1880,  c.  82,  proTides  that  the 
section  shall  not  apply  to  sales  by  bakers  of 
bread  and  other  articles  of  food  usually  dealt 
in  by  them  between  certain  hours.  Held, 
that  "bakers"  includes  those  whose  occupa- 
tion Is  to  bake  bread  and  other  articles  of 
food,  and  does  not  mean  those  who  deal  only 
in  the  products  of  bakers.  "One  keeping  a 
Bhop  for  the  purpose  of  selling  bread  and 
pastry  which  he  did  not  make,  or  cause 
to  be  made,  but  bought  from  time  to  time 
from  other  parties,  is  not  a  baker."  Ck)m- 
monwealth  v.  Crowley,  14  N.  E.  459,  460,  145 
Mass.  430. 

BAKERY. 

A  bakery  is  generally  called  a  "store"  or 
••shop,"  as  is  any  other  room  or  building 
where  any  kind  or  article  of  traffic  is  sold. 
The  American  word  "store"  applies  to  the 
building;  the  name  more  strictly  belonging 
to  the  collection  of  wares  within  it  Rich- 
ards T.  Washington  Fire  &  Marine  Ins.  Co., 
27   N.  W.  586,  588,  60  Mich.  425. 

The  term  "bakery  property,"  as  used 
In  a  mechanic's  lien  certificate  in  describing 
the  proijerty.  Includes  not  only  those  parts 
of  the  building  in  which  the  process  of  bak- 
ing is  carried  on,  but  also  those  parts  which 
are  used  for  storage,  distribution,  or  other 
purposes  connected  \vitb  the  business.  York 
V.  Barstow,  55  N.  E.  846,  847,  175  Mass. 
167. 


Fixtures  inolnded* 

In  a  referee's  report  finding  that  the 
defendant  purchased  from  the  plaintiffs  a 
bakery  and  stock  of  groceries,  agreeing  to 
pay  therefor  the  cost  price,  the  term  "bakery" 
should  be  construed  to  include  and  embrace 
all  fixtures  belonging  thereto  and  forming  a 
part  thereof.  Neib  v.  Hlnderer,  4  N.  W.  159, 
160,  42  Mich.  451. 

The  term  "bakery,"  in  a  lease  of  prop- 
erty to  be  used  as  a  bakery.  Imports  that  the 
lessee  shall  acquire  such  appurtenances  as 
usually  belong  to  and  are  necessary  to  the 
carrying  on  of  the  bakery  business;  includ- 
ing the  use  of  water.  Gans  ▼•  Hughes, 
14  N.  Y.  Supp.  980,  931. 

BALANCE. 

See  '*Net  Balance." 

The  term  "balance"  has  in  law  no 
technical  signification.  It  is  a  word,  how- 
ever, which  is  in  popular  use.  In  its  literal 
import  it  is  perhaps  only  applicable  to 
weights,  but  is  frequently  in  a  figurative 
sense  applied  to  other  things.  In  this  sense 
we  speak  of  a  balance  of  an  account,  and  we 
may  no  doubt,  in  the  same  sense,  and  with 
the  same  propriety,  speak  of  the  balance  of  a 
tract  of  land.  But  the  word  when  thus 
used  does  not  signify  the  whole  thing  of 
which  we  speak,  and  always  implies  that 
there  is  something  to  be  deducted  or  sub- 
tracted, and  it  is  only  applied  to  signify  what 
remains  after  the  deduction  or  subtraction 
is  made.  The  term  "balance"  is  never  used 
to  signify  any  precise  quantity  or  definite 
proportion  of  a  thing.  It  is  equally  applica- 
ble to  a  small  as  to  a  large  quantity  or  pro- 
portion. Taylor  v.  Taylor,  10  Ky.  (3  A.  K. 
Marsh.)  18,  19. 

"Balance,"  as  used  in  Hutchinson's  Code, 
p.  506,  $  133,  declaring  that  the  guardian 
shall  not  be  chargeable  with  interest  on 
any  balance  of  money  in  his  hands,  means 
simply  the  balance  that  may  remain  In  his 
hands  of  the  annual  income  of  the  ward  over 
and  above  disbursements  for  the  education 
and  maintenance  of  the  ward.  Brown  v. 
MulUns,  24  Miss.  (2  Gushm.)  204,  206. 

Of  aooounts. 

As  claim,  see  "Claim.'* 

A  balance  is  the  difference  between  the 
debits  and  credits  of  an  account.  Loeb  v. 
Keye8»   51   N.  B.  285,   286,   156  N.   Y.   529. 

In  any  sense  in  which  the  term  "bal- 
ance" is  used  in  reference  to  an  amount 
stated  between  guardian  and  ward,  it  would 
properly  express  the  amount  due  by  the 
guardian  on  his  account  whether  such  amount 
was  composed  of  money  received  as  a  part 
of  the  estate  of  the  ward,  or  as  the  Income 
of  his  property.  Reynolds  v.  Walker,  29 
Miss.  (7  Cushm.)  250.  266. 
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In  the  account  of  an  officer,  specifying 
a  certain  sum  as  the  balance  from  last  year, 
"balance,"  when  taken  by  itself,  refers  "to 
the  state  of  the  account,  and  rather  shows 
the  amount  necessary  to  make  the  account 
even  than  the  actual  possession  or  resi- 
due at  that  time  of  the  sum  named.  It  shows 
an  indebtedness  and  nothing  more,  and  is 
not  inconsistent  with  evidence  that  the  item 
rose  from  the  transaction  of  the  previous 
year."     Kellum  t.  Clark,  97  N.  Y.  390,  394. 

"There  is  a  broad  distinction  between 
an  account  and  the  mere  balance  of  an  ac- 
count, resembling  the  distinction  In  logic  be- 
tween the  premises  of  an  argument  and  the 
conclusion  drawn  therefrom.  A  balance  is 
but  the  conclusion  or  result  of  the  debit  and 
credit  sides  of  an  account.  It  Implies  mu- 
tual dealings,  and  the  existence  of  debt  and 
credit,  without  which  there  can  be  no  bal- 
ance." McWilliams  v. .  Allan,  45  Mo.  573, 
574. 

St  6  &  7  Wm.  IV,  c.  120,  $  22,  excepting 
out  of  the  Jurisdiction  of  the  court  of  requests 
any  debt  for  "any  sum  being  the  balance  of 
an  account  originally  exceeding  the  sum  of 
five  pounds,"  applies  to  cases  where  credit 
is  giyen  at  one  time  for  an  amount  exceed- 
ing five  pounds,  either  in  one  or  different 
sums,  though  afterwards  the  credit  might 
have  been  reduced  under  that  sum  by  part 
payment  before  the  commencement  of  the 
suit;  and  the  act  did  not  intend  to  deprive 
the  court  of  jurisdiction  whenever  the  plain- 
tiff should  claim  on  the  credit  side  of  his  ac- 
count against  the  defendant  Items  altogether 
exceeding  five  pounds,  which  were  proved 
to  that  amount  originally  in  the  first  in- 
stance before  the  defendant  would  go  into 
his  case  of  payment.  Pope  y.  Banyard,  3 
Mees.  &  W.  424,  430. 

A  balance  is  not  an  account,  but  the 
result  of  an  account.  It  bears  to  an  account 
the  same  relation  that  a  conclusion  does  to 
the  premises  of  a  syllogism.  Thillman  v. 
Shadrlck,  16  Atl.  138,  140.  69  Md.  528. 

The  phrase  a  "balance  due  on  account" 
discloses  no  items.  Turgeon  v.  Cote,  33  AtL 
787,  788,  88  Me.  108. 

A  "balance  due  upon  an  account"  Implies 
an  account  between  two  parties  In  which  the 
amount  of  the  Items  upon  one  side  of  the  ac- 
count are  deducted  from  the  amount  of  the 
items  on  the  other  side,  and  the  balance  thus 
ascertained.  Millet  v.  Bradbury,  41  Pac.  865, 
866,   109   Cal.   170. 

Of  estate. 

The  word  "balance,"  as  used  in  a  be- 
quest of  the  "balance  of  testator's  estate," 
means  after  excluding  what  has  been  before 
given.  It  is  a  residuary  clause.  The  word 
operates  as  a  residuary  clause.  Any  word 
importing  residue  so  operates.  The  word 
when  taken  alone  in  a  will  imports  that  the 


beneficiary  shall  get  what  is  left  after  1^- 
acies  already  given  and  debts.  Where  it  is 
manifest  that  the  intent  was  that  the  lega- 
cies should  be  paid  at  all  events,  the  implica- 
tion is  that  the  residuary  devisee  or  legatee 
shall  only  have  the  remainder  after  satisfac- 
tion of  the  previous  legacies.  Lynch  v.  Spi- 
cer,  44  S.  B.  255,  53  W.  Va.  426  (citing  Bird  v. 
Stout,  40  W.  Va.  43,  20  S.  E.  852). 

"Balance,"  as  used  in  a  will  devising  the 
balance  of  testator's  estate,  is  to  be  construed 
as  meaning  the  remainder  of  his  estate.  "It 
may  be  true  that  the  word  ^balance'  In  the 
sence  of  'residue'  or  'remifinder'  Is  not  consid- 
ered elegant  English,  but  In  this  country  it  is 
very  often  used  in  that  sense,  and  there  Is  no 
difi^culty  in  understanding  what  the  testator 
meant  by  the  phrase  'balance  of  my  estate.* 
In  one  of  his  definitions  Worcester  gives  the 
sense  in  which  it  is  understood,  'remainder  of 
anything,  as  the  balance  of  an  addition.' " 
Lopez  V.  Lopez,  23  S.  C.  258,  269. 

Where,  after  the  making  of  certain  spe- 
cific bequests,  a  will  provided  that  the  bal- 
ance should  be  divided,  the  phrase  "balance 
to  be  divided"  was  equivalent  to  "residue  be 
divided."  Davis  v.  Hutchings,  15  Ohio  Cir. 
Ct  R,  174,  177,  8  O.  C.  D.  52,  54. 

Where  a  testator  makes  a  bequest  to  leg- 
atees and  then  disposes  of  the  balance  of  tbe 
estate  in  a  residuary  clause  commingling  real 
and  personal  property,  the  legacies  will  be 
charged  upon  the  real  estate  so  devised,  as 
the  word  "balance"  means  the  same  as  "resi- 
due."   Brooks  V.  Brooks,  65  111.  App.  326,  331. 

A  will,  giving  to  testator's  wife  the  bal- 
ance of  all  his  property,  real,  personal,  and 
mixed,  after  certain  specific  devises,  leaves  to 
her  the  undisposed  portion  of  his  farm,  and 
every  article  of  personal  property  as  specif- 
ically as  if  enumerated  and  described  at 
length.  He  does  not  leave  her  a  balance  in 
the  sense  that  she  Is  to  have  what  remains 
after  payment  of  debts  and  legacies.  She 
was  to  have  the  balance  distinct  and  specific 
after  cutting  ofT  the  two  fields  specifically 
devised.  The  devise  was  not  a  residue  of  an 
estate,  it  was  a  specific  devise  of  the  land, 
and  a  bequest  of  the  personalty  capable  of 
absolute  certainty  the  day  after  the  testator's 
death.  There  was  no  room  for  the  presnnap- 
tion  that  by  the  use  of  the  word  "balance" 
the  testator  meant  to  give  his  wife  the  resi- 
due of  his  estate  after  deducting  the  devises 
specified,  debts  not  known,  and  other  char- 
ges. In  re  Pittman's  Estate,  38  Atl.  133, 
134,  182  Pa.  355. 

Where  testator  provided  that  after  tbe 
payment  of  his  lawful  debts  the  residue  of 
his  estate,  real  and  personal,  should  go  to 
his  wife,  together  with  certain  described  lots, 
subject  to  tlie  payment  of  a  certain  d^bt 
to  C,  and  that  the  "balance  of  my  estate" 
should  go  to  his  wife  during  her  natural 
life,  with  the  power  to  will  one-half  of  tbe 
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estate  to  whom  she  chose,  the  words  "bal- 
ance of  my  estate"  should  be  construed  to 
refer  to  that  land  described  specifically;  and 
hence  the  widow's  Interest,  which  under  the 
first  part  of  the  will  alone  would  have  been  a 
fee,  was  limited  by  the  concluding  portion  to 
a  life  estate  in  the  land,  with  power  to  dis- 
pose of  one-half  the  value  by  will.  Lomax 
T.  Shinn,  44  N.  E.  495,  496,  162  111.  124. 

Testator  in  his  will  gave  certain  annui- 
ties and  pecuniary  legacies,  and  made  a  de- 
vise of  part  of  his  real  property,  and  also 
provided  for  the  payment  of  his  debts,  after 
which  he  made  the  following  provision:  **It 
Is  my  will  that  none  of  these  legacies  be  paid 
until  after  the  death  of  my  brother  G.  W. 
and  wife  E.,  and  after  their  death  the  bal- 
ance of  my  estate,  If  any,  to  be  equally  di- 
vided between  R.  L.,  S.  W.,  R.  W.,  T.  L.  J., 
and  A.  B."  Held,  that  the  phrase  "balance 
of  my  estate*'  means  the  balance  of  testa- 
tor's estate,  both  real  and  personal,  for  the 
reason  that  testator  had  devised  away  part 
of  the  real  estate  and  also  part  of  his  person- 
alty, and  therefore  must  be  presumed  to  have 
bad  his  real  property  In  view  as  well  as  the 
personal  proper^  when  he  made  the  residu- 
ary clause.  Cook  v.  Lannlug,  40  N.  J.  Eq.  (13 
Stew.)  369,  372,  8  AU.  132. 

A  will,  directing  the  conversion  of  all 
the  testator's  real  estate  into  money,  and 
afterwards  providing  specific  bequests  and 
for  the  disposition  of  the  "balance  of  my  es- 
tate," Is  to  be  construed  as  meaning  testa- 
tor's entire  estate  after  the  payment  of  the 
specific  bequests,  including  the  proceeds  of 
the  sale  of  his  real  property.  Welsh  v.  Cra- 
ter, 32  N.  J.  Eq.  (5  Stew.)  177,  180. 

A  will,  giving  to  testator's  brother  all  his 
household  goods,  books,  clothing,  furniture, 
etc.,  that  he  might  desire,  the  "balance  of  the 
personal  effects,"  to  be  divided  among  the 
others  named.  Includes  all  of  the  testator's 
personal  effects  except  such  particular  per- 
sonal effects  of  a  designated  class  as  might 
have  been  taken  by  the  brother  under  the 
will.  In  re  Relmer's  Estate,  28  Atl.  186, 188, 
159  Pa.  212. 

A  will,  which,  after  bequeatbmg  most  of 
the  personal  property,  provided  that  a  sum 
in  excess  of  the  remaining  personalty  might 
De  paid  out  of  the  balance  of  the  estate, 
meant  to  charge  the  payment  thereof  on  the 
realty,  and  was  not  equivalent  merely  to  a 
residuary  clause  as  to  the  personalty.  Ro- 
man Catholic  German  Church  v.  Wachter  (N. 
Y.)  42  Barb.  43,  50. 

Of  means. 

In  construing  a  clause  of  a  will  In  which 
testatrix  directed  that  "I  want  the  balance  of 
my  means  to  go  to  the  African  Kansas  Freed- 
men's  Association,"  the  court  says  that  "from 
the  beginning  of  the  second  clause  of  the 
will,  where  the  testatrix  orders  a  sale  of  the 
personal  property,  down  to  the  end  of  the  pro- 


vision In  question,  real  estate  Is  not  mention- 
ed, and  it  Is  apparent  from  the  language  used 
that  testatrix  had  no  reference  to  any  prop- 
erty except  money  or  personal  property.  Had 
the  testatrix  In  the  first  part  of  the  second 
clause  of  the  will  used  language  which  might 
Include  real  estate,  and  then  said,  *and  I  want 
the  balance  of  my  means  to  go,'  etc.,  there 
might  be  some  ground  for  holding  that  the 
words  'balance'  and  'means'  referred  to  real 
estate,  but  such  was  not  the  case."  Willlmas 
V.  Johnson,  112  lU.  61,  67,  1  N.  B.  274. 

BAIiANCE  DUE. 

The  balance  due  on  a  general  account  by 
a  correspondent  Is,  In  mercantile  language, 
the  fund  found  in  his  hands.  Parsons  v.  Ar- 
mor, 28  U.  S.  (3  Pet.)  413,  430,  7  L.  Ed.  724. 

Where  a  compromise  of  debts,  Interest, 
and  costs  had  been  made,  a  devise  by  the 
debtor,  directing  the  payment  of  the  "balance 
due"  on  the  claims  compromised,  will  Include 
the  balance  of  the  debt,  interest,  and  costs. 
Appeal  of  Sinclair,  9  Ati.  637,  638,  116  Pa. 
316. 

In  a  statute  limiting  the  jurisdiction  of 
Justices  in  action  for  a  balance  due,  the  term 
"balance  due"  means  the  sum  found  due  by 
the  creditor  and  debtor  after  an  actual  state- 
ment and  settlement  of  their  accounts.  Bar- 
ker V.  Baxter  (Wis.)  1  Pin.  407,  410. 

In  Rev.  St  1898,  $  3572,  giving  a  Justice 
of  the  peace  Jurisdiction  of  actions  on  con- 
tract where  the  balance  due  does  not  exceed 
$200,  it  was  claimed  that  "balance  due" 
meant  a  balance  agreed  on  by  the  parties, 
and  hence  an  action  cannot  be  maintained  In 
a  Justice's  court  where  there  was  no  such 
agreement,  and  the  case  of  Barker  v.  Baxter 
(Wis.)  1  Pin.  407,  Is  cited  In  support  But 
the  court  said:  "It  is  true  that  it  was  held 
In  that.case,  by  the  territorial  Supreme  Court 
that  the  words  'balance  due,'  In  an  action 
somewhat  similar  to  the  present  one,  must 
I'ecelve  their  technical  meaning  as  a  balance 
found  due  by  debtor  and  creditor  upon  settle- 
ment of  accounts,  and  not  their  meaning  ac- 
cording to  common  parlance.  This  construc- 
tion was  followed  In  Woodward  v.  Garnet 
(Wis.)  2  Pin.  28,  but  we  have  been  unable  to 
find  that  it  has  been  directly  approved  or  re- 
affirmed In  any  subsequent  cases  In  this 
court.  If  It  were  a  rule  of  property,  we 
should  feel  that  we  could  hardly  disturb  It 
now,  but  It  Is  not  We  think  It  has  been 
the  universal  practice  to  treat  the  words  as 
used  In  their  ordinary  and  common  significa- 
tion, namely,  as  meaning  the  remainder  aftei 
deducting  proper  credits."  Prairie  Grove 
Cheese  Mfg.  Co.  v.  Luder,  90  N.  W.  1085, 
1086,  115  Wis.  20. 

BAIiANCE  OF  PBOBABII.ITIES. 

"Balance  of  probabilities,"  as  used  in  an 
Instruction  that  the  burden  of  proof  was  on 
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the  plaintiff,  and  tbat  the  burden  would  be 
sustained  If  on  the  whole  proof  there  was  a 
preponderance  of  evidence,  that  Is  to  say,  a 
balance  of  probabilities  of  the  case  in  his 
fayor,  has  no  well-settled  or  clearly  defined 
meaning.  It  is  not  equivalent  to  the  words 
'^preponderance  of  proof."  Haskins  ▼•  Has- 
kins,  75  Mass.  (9  Gray)  390,  393. 

BAIiANOE  SHEET. 

A  ''balance  sheet,**  as  that  term  Is  uni- 
formly used  by  bookkeepers  and  business 
men,  is  a  paper  which  shows  a  summation  or 
general  balance  of  all  accounts,  but  not  the 
particular  items  going  to  make  up  the  sev- 
eral accounts,  and  in  that  way  differs  essen- 
tially from  an  itemized  account,  which  em- 
braces a  full  and  complete  statement  of  all 
the  disbursements  and  receipts,  showing  from 
what  sources  they  were  derived,  and  for 
what  and  to  whom  the  disbursements  or  pay- 
ments were  made.  Byre  ▼•  Harmon,  28  Pac. 
779.  780,  92  Cal.  580. 

BAUkNCED. 

"'Balanced'  is  an  ambiguous  word.  It 
Is  sometimes  used  to  denote  an  ascertained 
state  of  accounts,  but  more  often,  in  the 
sense  of  all  being  cleared  off  and  adjusted 
between  the  parties."  Finney  y.  Tooteil*  5 
Man.  G.  &  S.  504,  509. 

BALDIOS  0  REALENGOS. 

Propioa,  in  Mexican  laws,  were  the  pro- 
ductive lands,  the  use  of  which  had  been 
set  apart  to  several  municipalities  for  the 
purpose  of  defraying  the  charges  of  their 
respective  governments.  Escriche,  Diet, 
words  "Proplos  y  Arbitrios."  The  vacant 
lends— that  is  to  say,  the  unappropriated 
royal  domain — are  designated  as  "baldlos  o 
realengoa"  Sheldon  y.  Milmo,  36  S.  W.  418, 
415,  90  Tez.  L 

BALE. 

A  "bale  of  cotton"  means  a  certain  num- 
ber of  pounds  of  cotton,  and  not  a  package 
of  so  many  cubic  feet  Bonham  y.  Railroad 
Co.,  16  S.  O.  633,  634. 

Cotton  is  the  staple  article  of  our  com- 
merce, and  the  term  "bale"  conveys  to  the 
mind  a  distinct  idea  of  a  parcel  or  quantity 
packed  together  in  a  particular  form;  and 
they  may  be  of  different  weights,  different 
qualities,  and,  of  course,  of  different  value. 
Penrice  y.  Cocks.  2  Miss.  (1  How.)  227,  229. 

BALLAST. 

There  is  considerable  analogy  between 
''dunnage"  and  '^ballast"  Ballast  is  used 
for  trimming  the  ship  to  bring  it  down  to  a 
draft  of  water  proper  and  safe  for  sailing. 


Dunnage  is  placed  under  the  cargo  to  keep 
it  from  being  wet  by  water  coming  into  the 
hold,  or  between  the  different  parcels  to 
keep  them  from  bruising  and  injuring  each 
other.  Great  Western  Ins.  Co.  v.  Thwin^ 
80  U.  S.  a3  WaU.)  672,  674,  20  L.  Ed.  607. 

BALLOT. 

See  "Double  Ballot";  "Joint  Ballot"; 
"Quad  Ballots";  "Voting  by  Ballot**; 
"Written  Ballots." 

"Ballot,"  as  used  in  Const  art  8,  |  2. 
providing  that  the  voting  for  general  officers 
shall  be  by  "ballot"  should  not  be  con- 
strued in  its  primary  meaning,  which  signi- 
fies a  little  ball,  but  with  the  broader  mean- 
ing, which  has  been  substituted  for  the  word 
by  reason  of  the  change  in  the  mode  of  vot- 
ing from  little  balls  to  that  of  ^  paper  vota 
Opinion  of  the  Justices,  86  Ati.  716,  19  B. 
I.  729,  36  L.  R.  A.  547. 

The  word  "ballot"  is  of  French  origin, 
and  has  been  adopted  in  the  English  lan- 
guage without  any  change  in  its  meaning,  so 
far  as  the  authorities  give  us  light  In  the 
standard  French  dictionaries  it  is  defined 
to  mean  the  act  of  voting  by  balls  or  tickets 
by  putting  the  same  into  a  box  or  urn;  secret 
voting  by  means  of  ball  or  ticket  In  Wor- 
cester's Dictionary  it  is  defined  as  a  secret 
method  of  voting  at  election.  An  able  essay 
in  the  Encyclopedia  Americana  presents  the 
word  "ballot"  as  expressing  the  idea  of  secret 
voting  as  against  viva  voce  or  public  votinc- 
State  y.  Shaw,  0  8.  C.  (9  Rich.)  94^  18& 

A  ballot  is  a  ticket  bearing  the  name  of 
a  person  to  be  voted  for  at  an  electioii, 
which  is  deposited  in  a  receptacle  provided 
for  the  purpose  in  such  a  way  as  to  secure 
to  the  elector  the  privilege  of  complete  and 
inviolable  secrecy  in  regard  to  the  person 
voted  for.  Brisbin  y.  Cleary,  1  N.  W.  825,  25 
Minn.  107. 

"Ballot"  means,  in  the  election  of  pnbUe 
officers,  a  paper  so  prepared  by  printing  or 
writing  thereon  as  to  show  the  voter's  choice, 
and  is  so  used  in  Const  art  3,  $  3,  provid- 
ing that  all  vot<^s  shall  be  by  ballot  State 
y.  Anderson,  76  N.  W.  482,  485,  100  Wis.  523. 
42  U  R.  A  239. 

"Ballot,"  as  used  in  Code,  c  3,  I  34. 
providing  that  the  several  ballots  to  be 
voted  at  any  election  shall  be  printed  side  by 
side  on  the  same  sheet  of  paper — ^the  Demo- 
cratic ballot  on  one  side  thereof,  and  the 
Republican  ballot  on  the  other,  and  the  other 
ballots,  if  any,  between  them,  with  one  black 
line  between  each  of  them — and  all  persons 
or  candidates  voted  for  by  any  voter  shall 
be  those  whose  names  are  printed  or  written 
as  aforesaid  thereon,  means  the  whole  col- 
umn of  candidates  to  be  voted  for,  and  does 
not  mean  the  separate  offices  and  candidates 
to  be  voted  for;    a  ballot  being  a  single 
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piece  of  wide  paper,  containing  the  names  of 
all  the  persons  for  whom  the  voter  wishes 
to  Tote,  and  the  designation  of  the  oflSce  he 
desires  each  of  them  to  fill,  without  any 
other  name  on  it,  or  any  marlc  save  those 
sanctioned  by  the  act,  the  names  of  the  poll 
clerks  on  the  back  of  it  and  the  defaced 
columns  on  the  face  of  it.  Daniel  v.  Simms, 
89  8.  B.  680,  692,  49  W.  Va.  554. 

A  ballot  is  any  printed  or  written  ticket 
used  in  voting.  The  ballot  is  identical  with 
the  piece  of  paper  used  by  the  voter,  and 
means  the  same  as  "ballot  paper/'  as  used  in 
Sess.  Acts  1893,  $  5,  providing  for  the  pun- 
ifthment  of  any  person  personating  another 
person  by  applying  for  a  ballot  paper  in  his 
name,  so  that  an  indictment  for  attempting 
to  vote  by  applying  for  a  ballot  in  the  name 
of  another  person  is  not  defective.  State 
T.  Timothy,  49  S.  W.  499,  500,  147  Mo.  532. 

"A  ballot  Is  a  bit  of  paper  having  printed 
or  written  thoreon  the  designation  .of  an  of- 
fice, the  name  of  a  person  to  fill  it,  and  that 
the  person  casting  it  has  a  right  to  do  so 
in  secrecy."  Taylor  v.  Bleakley,  55  Kan.  1, 
14,  39  Pac.  1045,  1049,  49  Am.  St  Rep.  233, 
28  L.  R.  A.  683. 

A  "ballot,"  as  used  in  Const,  art  2,  $ 
13,  providing  that  all  elections  by  the  peo- 
ple shall  be  by  ballot,  is  a  piece  of  paper 
or  other  suitable  material,  with  the  name 
written  or  printed  upon  it  of  the  person  to 
be  voted  for,  and  the  term  "ballot"  implies 
secrecy  The  distingulshlnc  feature  of  vot- 
ing by  ballot  is  that  every  voter  is  thus  ena- 
bled to  secure  and  preserve  the  most  com- 
plete and  inviolable  secrecy  in  regard  to  the 
person  for  whom  he  votes.  Williams  v. 
Stein,  38  Ind.  89,  92, 10  Am.  Rep.  97. 

A  ballot  is  a  paper  ticket  containing  the 
names  of  the  persons  for  whom  the  elector 
intends  to  vote,  and  designating  the  office  to 
which  each  person  so  named  is  intended 
by  him  to  be  chosen;  that  Is,  it  is  a  single 
piece  of  paper,  containing  the  names  of  the 
candidates,  and  the  offices  for  which  they 
are  running.  People  v.  Holden,  28  Cal.  128, 
136. 

A  ballot  Is  a  ticket  or  scroll  of  paper, 
purporting  to  express  the  voter's  choice,  giv- 
en by  the  voter  to  the  officer  or  person  hold- 
ing an  election,  to  be  put  Into  the  ballot 
box.    Shannon's  Code  Tenn.  1896,  f  1265. 

As  Tote. 

The  expression  of  choice  by  or  through 
a  ballot,  or  by  outcry,  or  any  other  particular 
means  by  which  the  choice  of  the  voter  may 
l>e  lawfully  known  or  communicated.  Bour- 
land  V.  Hildreth,  26  Cal.  161,  194. 

Vote  dlstinsvislLed* 

The  word  ••ballot"  signifies  that  by  which 
the  right  of  suffrage  is  exercised.  It  is  the 
means  by  which  the  will  is  expressed,  and 


is  distinguished  from  the  word  "vote,"  In 
that  the  latter  means  suffrage — expression  of 
the  will.  Gillespie  v.  Palmer,  20  Wis.  544, 
546. 

While  the  terms  "ballot"  and  "vote"  are 
sometimes  confused,  and  while  they  some- 
times may  be  used  synonymously,  the  ballot 
is,  in  fact  under  our  form  of  voting,  the  instru- 
ment by  which  the  voter  expresses  his  choice 
between  two  candidates  or  propositions,  and 
his  vote  is  his  choice  or  election  between  the 
two,  as  expressed  by  his  ballot;  and  when 
his  ballot  makes  no  choice  between  two  can- 
didates, or  on  any  question,  then  he  casts  no 
vote  for  either  of  these  candidates  or  on  the 
question.  Davis  v.  Brown,  84  8.  E.  839,  841, 
46  W.  Va.  716. 

The  word  as  used  in  Const  art  4,  |  13, 
providing  that  for  each  judicial  circuit  a 
judge  shall  be  elected  by  joint  ballot  of  the 
General  Assembly,  is  not  synonymous  with 
"vote,"  but  it  is  used  in  its  popular  meaning 
of  a  secret  vote.  State  v.  Bhaw,  9  S.  C.  (9 
Rich.)  94,  138. 

BAIXOT  BOX. 

The  ballot  box  is  any  receptacle  provid- 
ed by  the  officer  or  person  holding  an  elec- 
tion for  receiving  the  ballots,  which  box  is 
to  be  kept  locked,  or  otherwise  well  secured, 
until  the  election  is  finished.  Shannon's 
Code  Tenn.  1896,  f  1266. 

BAIXOT  PAPEB. 

The  expression  "ballot  paper,'*  as  used  in 
Sesa  Acts  1893,  p.  157,  $  5,  providing  for  the 
punishment  of  any  person  personating  anoth- 
er by  applying  for  a  "ballot  paper"  in  his 
name,  means  the  same  as  ballot  so  that  an 
indictment  for  attempting  to  vote  at  an  elec- 
tion by  personating  another  person,  and  ap- 
plying for  a  ballot  in  his  name,  is  not  de- 
fective. State  V.  Timothy,  49  S.  W.  499,  500, 
147  Mo.  532. 

BALLROOM. 

An  indictment  charging  an  offense  to 
have  been  committed  in  a  ballroom  will  be 
understood  to  mean  a  place  where  a  social 
gathering  composed  of  men  and  women  were 
engaged  in  dancing,  and  it  is  not  necessary 
that  dancing  was  going  on.  Owens  v.  State, 
3  Tex.  App.  404,  406. 

BALM. 

The  word  "balm,"  as  used  in  the  ex- 
pression •'Balm  of  a  Thousand  Flowers,"  is 
certainly  not  a  fancy  phrase.  It  has  a  clear 
and  definite  meaning.  In  its  literal  and 
proper  sense,  as  distinguished  from  its  meta- 
phorical. It  means  an  aromatic,  vegetable 
juice,  whether  extracted  from  trees,  shrubs, 
or  flowers.    And  as  used  for  a  trade  label 
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i;D  collection  with  a  cosmetic,  we  have  on 
€|very  label  on  the  bottles  sold  a  positive  slb- 
sertion  that  the  liquid  inclosed  is  the  aro- 
matic Juice  of  unnumbered  flowers.  Fet- 
rldge  V.  Wells  (N.  Y.)  4  Abb.  Prac.  144,  149; 
Id.,  13  How.  Prac.  385,  390. 

BALUSTRADE. 

Gen.  St  c.  19,  §  13,  in  authorizing  cities 
to  make  rules  and  regulations  for  the  erec- 
tion and  maintenance  of  balustrades  or  other 
projections  upon  the  roofs  of  buildings,  as 
the  safety  of  tlie  public  requires,  would  seem 
to  refer  to  those  additions  or  structures  upon 
the  roof  which  might  under  certain  circum- 
stances render  a  highway  unsafe  for  travel- 
ers.   Gushing  v.  Gity  of  Boston,  128  Mass. 

331,  35  Am.  Rep.  383. 


BAMBOO. 

According  to  the  various  dictionaries 
and  encyclopedias,  *'bamboo"  is  a  species  of 
grass,  and  bamboo  blinds  and  scrolls  are 
properly  dutiable  as  manufactures  of  grass, 
under  Tariff  Act  Oct  1,  1890,  par.  4G0.  China 
&•  Japan  Trading  Co.  v.  United  States  (U.  S.) 
66  Fed.  733.  734. 

Split  bamboo,  cut  in  lengths  intended  for 
use  in  making  brooms,  is  entitled  to  free 
entry  as  bamboo,  rattan,  and  reed  unmanu- 
factured, under  Tarfflf  Act  July  24,  1897,  c. 
11,  §  2,  Free  List,  par.  700,  30  Stat.  202 
[U.  S.  Comp.  St  1901,  p.  1689].  R.  Brauss  & 
Co.  V.  United  States  (U.  S.)  120  Fed.  1017. 

BAND. 

"A  'band'  means  a  company  of  persons — 
perhaps  a  company  of  armed  persons — but  a 
petition  stating  that  oxen  were  captured  by 
a  hostile  band  of  Indians  does  not  show 
the  organization  of  the  Indians,  if  there  was 
any."  Guttman  v.  United  States,  85  U.  S. 
(18  Wall.)  84,  87,  21  L.  Bd.  816. 

A  "band"  means  a  company  of  persons — 
perhaps  a  company  of  armed  persons.  An 
allegation  in  a  petition  that  an  army  trans- 
portation train  '*was  attacked  by  a  band  of 
hostile  Indians,"  and  the  claimants  oxen 
"were  captured  by  the  said  band  of  hostile 
Indians,"  does  not  entitle  the  claimant  to 
relief  under  Act  March  3,  1849,  providing 
that  any  person  who  has  sustained  damage 
by  the  capture  by  an  enemy  shall  be  paid 
therefor,  since  the  words  "hostile  band"  may 
imply  merely  marauders  and  plunderers,  and 
not  a  tribe  at  war  with  the  United  States. 
Guttman  v.  United  States  (U.  S.)  9  Ct  CI.  60, 
67. 

In  Act  March  3,  1891,  c.  538,  26  Stat  851 
CD.  S.  Comp.  St  1901,  p.  758],  giving  the 
Court  of  Claims  Jurisdiction  over  all  claims 
for  property  taken  or  destroyed  by  Indians 


belonging  to  any  band  in  amity  with  the 
United  States,  "band"  means  a  company  of 
Indians  not  necessarily,  though  often,  of  the 
same  race  or  tribe,  but  united  under  the 
same  leadership  in  a  common  design.  While 
a  "band"  does  not  imply  the  separate  racial 
origin  characteristic  of  tribe,  of  which  It  is 
usually  an  offshoot,  it  does  imply  a  leader- 
ship and  a  concert  of  action.  Whether  a 
collection  of  marauders  should  be  treated  as 
a  band  whose  depredations  are  not  covered 
by  the  act  may  depend  not  so  much  upon 
the  numbers  of  those  engaged  in  the  raid,  as 
upon  the  fact  whether  their  depredations  are 
part  of  a  hostile  demonstration  against  the 
government  or  settlers  in  general,  or  are  for 
the  purpose  of  individual  plunder.  Moiitoya 
V.  United  States,  21  Sup.  Ct  358,  359,  180 
U.  S.  261,  45  L.  Ed.  521. 

BANISHMENT. 

"Banishment"  was  flrat  known  in  Eng- 
land as  abjuration,  where  the  party  accus- 
ed fled  to  a  sanctuary,  confessed  his  crime, 
and  took  an  oath  to  leave  the  kingdom  and 
not  return  without  permission.  This  was  not 
as  a  punishment,  but  as  a  condition  of  pardon. 
The  practice  of  granting  conditional  pardons 
is  sustained  by  the  principles  of  the  common 
law,  and  therefore  the  condition  of  such  a 
pardon  may  be  banishment  from  the  United 
States.  People  v.  Potter  (N.  Y.)  1  Parker, 
Cr.  E.  47,  64, 

BANJO. 

A  banjo  is  described  as  a  musical  Instru- 
ment of  the  guitar  class,  having  a  neck  with 
or  without  frets,  and  a  circular  body  covered 
in  front  with  tightly  stretched  parchment 
It  has  from  five  to  nine  strings,  of  which 
the  melody  string — the  highest  in  pitch,  but 
placed  outside  of  the  lowest  of  the  others — 
is  played  by  the  thumb  of  the  performer.  As 
in  the  guitar,  the  pitch  of  the  strings  is  fixed 
by  stopping  them  with  the  left  hand,  while 
the  right  hand  produces  the  tone  by  plucking 
or  striking.  Dobson  v.  Cubley.  149  U.  S.  117. 
118,  13  Sup.  Ct  796,  37  L.  Ed.  671. 

BANK. 

A  mound,  pile,  or  ridge  of  earth,  raised 
above  the  surrounding  level;  hence  anything 
shaped  like  a  mound  or  ridge  of  earth;  as 
a  bank  of  clouds;  a  bank  of  snow.  Web- 
ster. 

BANK  (In  Conuneroial  Law). 

See    "Incorporated    Bank**;     National 

Bank";    "Savings  Bank.** 
All  banks,  see  "All." 
Any  bank,  see  "Any." 
Circulation  of,  see  "CirculatioD.** 
Other  bank,  see  "Other." 
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The  sense  In  which  the  words  "bank 
or  bankfl"  are  used  occur  every  day  in  con- 
Yersation,  and  are  understood  by  every  one. 
But  the  sense  in  which  they  are  intended 
to  be  used  is  determined  by  their  connec- 
tion with  what  is  said  besides.  When  we 
speak  of  an  act  to  be  done  by  a  bank  or 
banks,  we  mean  an  act  to  be  done  by  those 
who  have  the  authority  to  do  It  If  It  be  an 
act  within  the  franchise  of  the  bank,  or  the 
ordinary  power  of  the  banking  contract, 
and  it  is  done  by  the  president  and  the  di- 
rectors, or  by  their  agent,  we  say  the  bank 
did  it  If,  however,  an  act  is  to  be  done 
relative  to  the  institution,  by  which  its  char- 
ter is  to  be  in  any  way  changed,  the  stock- 
holders must  do  it,  unless  another  mode  has 
been  provided  by  the  charter.  In  one  sense, 
and  after  it  has  been  done,  we  may  say  the 
bank  did  it,  but  only  so  because  what  the 
stockholders  had  done  became  a  part  of  the 
institution,  which  it  was  not  before.  Gordon 
V.  Appeal  Tax  Ck)urt,  44  U.  S.  (3  How.)  133, 
147,  148.  11  L.  Ed.  529. 

The  term  "bank*'  implies  a  place  for  the 
deposit  of  money,  as  that  is  the  most  obvious 
purpose  of  such  an  institution.  Originally 
the  business  of  banking  consisted  only  in 
receiving  deposits,  such  as  bullion,  plate, 
and  the  like,  for  safe-keeping  until  the  de- 
positor should  see  fit  to  draw  it  out  for 
use.  But  the  business,  in  the  progress  of 
events,  was  extended^  and  bankers  assumed 
to  discount  bills  and  nutes,  and  to  loan  money 
on  mortgage,  bond  or  other  security,  and  at  a 
still  later  period  to  issue  notes  of  their  own, 
intended  as  a  circulating  currency,  and  as  a 
aiedlum  of  exchange  instead  of  gold  and  sil- 
ver. Modem  bankers  frequently  exercise  any 
two,  or  frequently  all  three,  .of  these  func- 
tions; but  it  is  still  true  that  an  institution 
prohibited  from  exercising  any  more  than  one 
of  those  functions  is  a  bank,  in  the  strictest 
commercial  sense.  The  fact  that  a  corpo- 
ration receiving  money  on  deposit  loans  it 
in  the  name  of  the  depositors,  instead  of  its 
own  name,  does  not  prevent  the  business 
from  constituting  a  banking  business.  So, 
where  a  corporation  received  money,  Invested 
It  for  the  depositors  by  loaning  It  In  their 
names,  and  collected  rents  and  interest  on 
the  loans,  which  were  subject  to  check  by 
those  for  whom  they  were  collected,  and 
for  which  it  charged  a  commission  to  both 
borrower  and  lender,  it  was  held  that  the 
corporation  was  a  bank.  Western  Inv.  Bank- 
ing Co.  V.  Murray  (Ariz.)  66  Pac  728,  731. 

A  bank  is  a  place  where  money  is  laid 
ap,  to  be  called  for  occasionally.  Parker  v. 
Marchant,  1  Tounge  &  G.  Ch.  290,  300. 

The  term  "bank"  means  any  moneyed 
corporation  authorized  by  law  to  receive  de- 
posits of  money  or  commercial  paper,  and 
to  make  loans  thereon.  Hobbs  v.  National 
Bank  of  Commerce  (U.  S.)  101  Fed.  76,  76, 

41  a  a  A.  206. 


Banks  are  financial  institutions  regu- 
lated by  law,  one  branch  of  whose  business 
is  to  receive  money  on  deposit,  subject  to 
check;  the  money  deposited  becoming  their 
property,  to  be  used  subject  to  those  rules 
of  law  or  custom  which  limit  the  amount 
used  so  that  a  sufildent  fund  may  always 
be  on  hand  to  meet  the  checks  of  the  deposi- 
tors. Cannon  v.  Apperson,  82  Tenn  (14  Lea) 
553,  583. 

A  bank  is  an  institution  for  the  custody 
and  loan  of  money,  the  exchange  and  trans- 
mission of  the  same  by  means  of  bills  and 
drafts,  and  the  Issuance  of  its  own  promis- 
sory notes,  payable  to  bearer,  as  currency,  or 
for  the  exercise  of  one  or  more  of  these 
functions.  Klggins  v.  Munday,  62  Pac  856, 
856,  19  Wash.  233. 

Banks  are  establishments  intended  to 
serve  for  the  safe  custody  of  money,  and  to 
facilitate  its  payment  by  one  individual  to 
another,  and  sometimes  for  the  accommoda- 
tion of  the  public  with  loans.  Niagara  Coun- 
ty Bank  v.  Baker,  16  Ohio  St  6a  87. 

*  A  bank  is  an  institution  of  a  quasi  public 
character.  It  is  chartered  by  the  govern- 
ment for  the  purpose,  inter  alia,  of  holding 
and  safely  keeping  the  moneys  of  individuals 
and  corporations.  It  receives  such  moneys 
on  an  implied  contract  to  pay  the  depositors' 
checks  on  demand.  American  Nat.  Bank  v. 
Morey,  09  S.  W.  759,  760,  24  Ky.  Law  Eep. 
658,  58  L.  R.  A.  956  (citing  Patterson  v. 
Marine  Nat  Bank,  130  Pa.  419,  18  Ati.  632, 
17  Am.  St  Rep.  778). 

"Bank"  is  defined  by  Purrill  as  a  house 
or  place  where  business  is  carried  on;  and 
by  Bouvler  as  a  place  for  the  deposit  of  mon- 
ey; and  by  Wharton  as  a  place  where  money 
is  deposited  for  the  purpose  of  being  let  out 
at  interest  returned  by  exchange,  disposed 
of  to  profit  or  to  be  drawn  out  again  as  the 
owner  shall  call  for  it;  and  by  Abbott  as  an 
establishment  for  the  custody  of  money,  or 
for  the  loaning  and  investing  of  money,  or 
for  the  issue,  exchange,  and  circulation  of 
money,  or  for  more  than  one  or  all  of  these 
purposes.  The  term  is  applied  to  corpora- 
tions or  associations  authorized  to  perform 
such  functions,  and  to  the  body  of  direct- 
ors or  officers  authorized  to  manage  its  opera- 
tions, and  to  the  ofllce  or  place  where  Its 
business  is  conducted.  Rominger  v.  Keyes, 
73  Ind.  375,  377. 

Bouvler,  in  defining  a  "bank,"  says: 
**A  place  for  the  deposit  of  money;  an  in- 
stitution, generally  incorporated,  authorized 
to  receive  deposits  of  money,  to  lend  money 
and  issue  notes,  usually  known  by  the  name 
of  'bank  notes,*  or  to  perform  one  or  more 
of  these  functions.  Banks  are  said  to  be 
of  three  kinds-Hleposit  discount  and  circu- 
lation." Speaking  in  a  commercial  view, 
Bouvler  Is  doubtless  correct  but  one  of  the 
chief  characteristics  of  a  bank,  as  that  term 
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is  ordinarily  understood,  is  that  It  is  a  place 
for  the  deposit  of  money.  The  powers  of  a 
bank'  are  well  stated  in  Oulton  v.  German 
Savings  &  Loan  Society,  84  U.  S.  (17  Wall.) 
109, 117,  21  L.  Ed.  618.  Banks,  in  a  commer- 
cial sense,  are  of  three  kinds— of  deposit, 
of  discount,  and  of  circulation.  Strictly 
speaking,  the  term  "bank"  implies  a  place 
for  the  deposit  of  money,  as  that  is  the  most 
obYious  purpose  of  such  an  Institution.  Modr 
ern  bankers  frequently  exercise  any  two.  or 
even  all  three,  of  these  functions;  but  it  is 
still  true  that  an  institution,  by  exercising 
any  one,  or  more  than  one,  of  these  functions 
is  a  bank,  in  the  strictest  commercial  sense. 
Reed  v.  People,  125  111.  692,  596,  18  N.  E.  295, 
1  L.  R.  A.  324. 

Morse,  In  his  work  on  Banks  (8d  Ed.)  § 
2,  defines  a  bank  as  "an  institution,  usually 
Incorporated,  with  power  to  issue  Its  prom- 
issory notes,  intended  to  circulate  as  money, 
known  as  *bank  notes,'  or  to  receive  the 
money  of  others  on  general  deposit;  to  form 
a  Joint  fund  that  shall  be  used  by  the  insti- 
tution for  its  own  benefit  for  one  or  more 
of  the  purposes  of  making  temporary  loans 
and  discounts,  of  dealing  in  notes,  foreign 
and  domestic  bills  of  exchange,  coin,  bullion, 
credits,  and  the  remission  of  money,  or  with 
both  these  powers,  and  with  the  privilege, 
in  addition  to  these  basic  powers,  of  receiving 
special  deposits,  and  making  collections  for 
the  holders  of  negotiable  paper,  if  the  in- 
stitution sees  fit  to  engage  in  such  business." 
As  a  further  definition,  he  says:  "Practical- 
ly a  bank  is  a  place  where  deposits  are  re- 
'  ceived  and  paid  out  on  check,  and  money  is 
loaned  on  security.  If  the  institution  has 
the  additional  power  of  issuing  its  promis- 
sory notes  to  circulate  as  money,  it  Is  called 
a  'bank  of  issue.' "  Hamilton  Nat.  Bank  v. 
American  Loan  &  Trust  Co.  (Neb.)  02  N.  W. 
189,  190;  Auten  v.  United  States  Nat  Bank, 
19  Sup.  Ct.  628,  635,  174  U.  S.  125,  43  L.  Ed. 
920;  State  v.  Comptolr  National  D'  Escompte 
de  Paris,  26  South.  91,  96,  51  La.  Ann.  1272. 
See,  also,  State  v.  Franklin  County  Savings 
&  Trust  Co.,  52  Atl.  10C9,  1070,  71  N.  H.  246. 

The  Century  Dictionary,  in  defining 
"banks,"  classifies  them  under  four  distinct 
heads,  viz.,  "national  banks,  private  or  state 
banks,  loan  and  trust  companies,  and  savings 
banks."  In  the  case  of  Savings  Bank  v. 
Field,  70  U.  S.  (3  Wall.)  495,  18  L.  Ed.  207, 
Justice  Clifford,  in  defining  a  "bank,"  says: 
"Banks,  in  a  commercial  sense,  are  of  three 
kinds:  First,  of  deposit;  second,  of  discount; 
third,  of  circulation.  All  or  any  two  of  these 
functions  may  be,  and  frequently  are,  exer- 
cised by  the  same  institution,  but  there  are 
still  banks  of  deposit  without  authority  to 
make  discounts  or  issue  a  circulating  me- 
dium." In  Oulton  V.  German  Savings  & 
Loan  Soc,  84  U.  S.  (17  Wall.)  109,  21  L.  Ed. 
U18,  it  is  said:  "Associations  engaged  in 
money  transactions,  whether  Incorporated  or 
not,  liaving  a  place  of  business  where  cred- 


its are  opened  by  the  deposit  or  collection  of 
money  or  currency,  subject  to  be  paid  out  or 
remitted  upon  draft,  check,  or  order,  or 
where  money  is  advanced  or  loaned  on 
stocks,  bonds,  bullion,  bills  of  exchange,  or 
promissory  notes,  or  where  stocks,  bonds,  bul- 
lion, bills  of  exchange,  or  promissory  notes 
are  received  for  discount  or  for  sale,  are 
regarded  as  bunks."  From  the  definitions 
and  authorities  quoted,  it  is  quite  apparent 
that  to  buy  and  sell  commercial  paper,  to 
make  and  negotiate  loans — that  is,  to  dis- 
count commercial  paper,  to  receive  money 
to  be  transferred  to  and  paid  at  other  places, 
to  buy  and  sell  exchange  upon  other  cities 
in  this  and  foreign  countries,  to  receive  mon- 
ey on  deposit,  and  to  pay  the  same  out  upon 
checks  or  orders — ^are  each  banking  func- 
tions. Hamilton  Nat  Bank  v.  American 
Loan  &  Trust  Co.  (Neb.)  92  N.  W.  189,  190. 
191. 

A  bank  is  "(1)  a  place  for  the  deposit 
of  money;  (2)  an  association  or  corporation 
whose  business  it  is  to  receive  money  on  de- 
posit, cash  checks  or  drafts,  discount  com- 
mercial paper,  make  loans,  and  issue  prom- 
issory notes  payable  to  bearer,  called  'bank 
notes';  (3)  the  building,  apartment,  mr  office 
where  such  business  is  transacted.**  Banks 
are  of  three  kinds — "banks  of  deposit,  which 
include  savings  banks,  and  all  others  which 
receive  money  on  deposit;  banks  of  discount, 
being  those  which  loan  money  on  collateral, 
or  by  means  ,of  discounts  of  commercial  pa- 
per, and  banks  of  circulation,  which  issae 
bank  notes  payable  to  bearer."  But  the 
same  bank  generally  performs  all  these  sev- 
eral operations.  Wells,  Fargo  A  Co.  v. 
Northern  Pac.  Ry.  Co.  (U.  S.)  23  Fed.  469, 
47L 

The  word  "bank,"  in  2  Hill's  Code,  p. 
662,  §  46,  which  defines  burglary  as  an  un- 
lawful entry,  with  intent  to  commit  a  fel- 
ony, of  an  office,  shop,  store,  warehouse, 
maithouse,  stlllhouse,  mill,  factory,  bank, 
church,  schoolliouse,  railroad  car,  bam,  sta- 
ble, ship,  steamboat,  and  water-craft,  or 
any  building  in  which  goods,  merchandise,  or 
valuable  things  are  kept  for  use,  sale,  or 
deposit  means  any  bank,  without  regard  to 
whether  any  valuable  things  are  kept  there- 
in or  not,  as  the  latter  clause  of  the  stat- 
ute only  refers  to  buildings  not  specifically 
designated.  State  v.  Sufferln,  82  Pac  1021. 
6  Wash.  107. 

As  used  in  Bey.  St  1876,  p.  636^  f  6, 
providing  that  notes  payable  "in  a  bank** 
shall  be  considered  on  a  footing  with  bills 
of  exchange,  and  shall  be  governed  by  the 
law  merchant,  "in"  embodies  the  idea  of 
place;  and  the  purpose  of  the  statute  was 
to  have  the  place  of  payment  specified,  so 
that  a  demand  of  payment  might  be  made 
there,  and  proper  notice  of  nonpayment  giv- 
en, so  as  to  charge  the  indorser;  and  a  note 
payable  at  the  Indiana  Banking  Companj 


BANK 


685 


BANK 


Is  not  payable  in  or  at  a  bank,  within  the 
meaning  or  the  statute.  Rominger  v.  Keyes, 
73  Ind.  375.  377. 

The  term  "bank,"  as  used  in  the  inter- 
nal revenue  act  of  1864,  §  110,  taxing  deposit 
banks,  meant  an  association  engaged  in  mon- 
ey transactions,  whether  incorporated  or  not, 
haying  a  place  of  business  open  for  de- 
posits or  for  collection  of  money  or  cur- 
rency, subject  to  be  paid  or  remitted  on 
draft,  check,  or  order,  or  where  money  Is 
advanced  or  loaned  on  stocks,  bonds,  bills  of 
exchange,  or  promissory  notes,  or  where 
stocks,  bonds,  bills  of  exchange,  or  promis- 
sory notes  are  received  for  sale  or  discount 
Oulton  V.  German  Savings  &  Loan  Soc,  84 
IJ.  S.  (17  Wall.)  109,  116,  21  L.  Ed.  618.  See, 
also,  Hamilton  Nat  Bank  v.  American  Loan 
&  Trust  Co.  (Neb.)  92  N.  W.  189,  190.  191. 

The  word  "bank,"  as  used  in  the  negotia- 
ble Instruments  law,  includes  any  person  or 
association  of  persons  carrying  on  the  busi- 
ness of  banking,  whether  Incorporated  or 
not.  Ann.  Codes  &  St.  Or.  1901,  §  4592; 
Bates'  Ann.  St  Ohio.  1904,  f  3178;  Negotia- 
ble Instrument  Law,  N.  D.  §  191;  Rev.  Codes 
N.  D.  1899,  p.  1060;  Rev.  Laws  Mass.  1902, 
p.  562,  c.  73,  }  207;  Code  Va.  Supp.  1898,  § 
2481a. 

In  the  construction  of  statutes,  the  term 
**banks"  shall  include  all  incorporated  banks. 
Gen.  St  Conn.  1902,  9  L 

The  words  "bank,"  "banker,"  "broker," 
"stock  Jobber,"  when  used  in  the  revenue 
act,  shall  be  construed  to  Include  whoever 
has  money  employed  in  the  business  of  deal- 
ing in  coin,  notes,  or  bills  of  exchange,  or 
In  the  business  of  dealing  in  or  buying  or 
selling  any  kind  of  bills  of  exchange,  checks, 
drafts,  bank  notes,  promissory  notes,  bonds, 
or  other  writing  obligatory,  or  stock  of  any 
kind  or  description  whatsoever,  or  receiving 
mon^y  on  deposit.  Hurd's  Rev.  St  111.  1901, 
p.  1493.  c.  120.  $  292,  subd.  3. 

Every  corporation,  company,  Individual, 
person,  or  association  of  persons,  whether 
authorized  by  law  to  issue  notes  for  cir- 
culation or  not  thnt  shall  keep  an  office, 
counting  house,  or  other  place  for  the  trans- 
action of  business  within  the  state,  and  shall 
discount,  buy  or  sell,  or  exchange  notes, 
bonds,  stocks,  certificates  of  public  debt,  or 
other  evidences  of  debt  claims  or  demands, 
with  a  view  of  profit,  shall  be  deemed  a  bank, 
within  the  meaning  of  the  revenue  act.  Ann. 
St  Ind.  T.  1899,  f  4944. 

The  word  "bank,"  whenever  used  in  the 
chapter  relating  to  banks  and  banking,  shall 
include  every  banking,  savings^  or  trust  in- 
stitution, concern,  and  place  of  business  In 
this  state  receiving  moneys  on  deposit,  ex- 
cept national  banks  and  concerns  engaged 
In  other  lines  of  business,  and  receiving  on 
deposit  or  in  trust  the  money  of  their  em- 
ployes only.    Rev.  St  Wla  1898,  §  2023L 


Within  the  meaning  of  the  chapter  re- 
lating to  the  listing  of  personal  property 
for  taxation,  the  term  "bank"  includes  every 
company,  association,  or  person  not  Incor- 
porated under  any  law  of  this  state  or  of 
the  United  States,  for  banking  purposes, 
who  shall  keep  any  office  or  other  place  of 
business,  and  engage  in  the  business  of  lend- 
ing money,  receiving  money  on  deposit,  buy- 
ing and  selling  bullion,  bills  of  exchange, 
notes,  bonds,  stocks,  or  other  evidences  of  in- 
debtedness, with  a  view  to  profit  Bates' 
Ann.  St  Ohio  1904,  §  2758. 

As  bank  of  issue. 

"Banks."  as  used  In  National  Banking 
Act  June  3,  1864,  $  41.  authorizing  the  taxing  , 
by  the  state  of  shares  of  stock  In  such  banks, ' 
but  providing  that  the  tax  so  Imposed  there- 
on shall  not  exceed  the  rate  Imposed  upon 
the  shares  in  any  of  the  banks  organized 
under  the  authority  of  the  state  where  such 
national  banking  association  Is  located, 
means  banks  of  Iss^ie  only.  Lionberger  v. 
Rowse.  76  U.  S.  (9  Wall.)  468,  473,  19  L.  Ed. 
721. 

The  words  "banks  or  banking  institu- 
tions" are  confined  to  corporations  which  are 
authorized  to  issue  bills  or  notes  for  circula- 
tion as  currency.  Ohio  Life  Ins.  &  Trust 
Co.  V.  Debolt,  57  U.  S.  (16  How.)  416,  438,  14 
L.  Ed.  997. 

Gorporatioii     reoeiTlnK     deposits     and 
makiiis  loans. 

A  corporation  formed  for  the  purpose  of 
receiving  deposits  and  loaning  money  Is  not 
a  bank,  within  the  meaning  of  Const  art. 
4,  §  34,  although  it  is  called  a  bank,  if  it 
does  not  Issue  paper  to  circulate  as  money. 
Bank  of  Sonoma  County  v.  Fairbanks.  52 
Cal.  196,  198. 

A  corporation  engaged  in  loaning  its  own 
money  on  note  or  mortgage  is  not  a  banking 
corporation.  Oregon  &  W.  Trust  Inv.  Co.  v. 
Rathburn  (U.  S.)18  Fed.  Cas.  764. 

Express  oompany. 

A  corporation  authorized  to  engage  11 
the  express  business,  and  to  draw  drafts  and 
bills  of  exchange  or  sale,  and  buy  the  same, 
in  the  course  of  such  business.  Is  not  a  bank, 
within  Rev.  St  §f  1924,  1889,  providing  that 
the  Legislative  Assembly  of  Washington 
shall  have  no  power  to  incorporate  a  bank, 
etc.  Wells.  Fargo  dc  Co.  v.  Northern  Pac. 
Ry.  Co.  (U.  S.)  23  Fed.  469,  471. 

As  inoorporated  oompany. 

See  "Incorporated  Company." 

Iioan  and  tmst  oompany. 

"Bank,"  as  used  in  an  Indorsement  on  a 
note  made  payable  at  any  bank  In  a  certain 
city,  will  be  construed  not  to  include  a  loan 
and  trust  company,  which  is  neither  a  nation- 
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ul  nor  a  state  bank.    Nash  y.  Brown,  43  N.  B. 
180,  165  Mass.  384. 

Trust  companies  are  not  "banks,"  In  tHe 
commercial  sense  of  that  word,  and  do  not 
perform  tbe  functions  of  banks,  In  carrying 
on  the  exchange  of  commerce.  State  v.  Reld, 
28  S.  W.  172,  175,  125  Mo.  43  (citing  Mercan- 
tile Nat  Bank  v^  City  of  New  York,  121 
U.  S.  138,  7  Sup.  Ct  82G,  30  L.  Ed.  805), 

As  moneyed  oorporatlon. 

See  "Moneyed  Corporation.** 

Private  bank. 

As  the  term  "bank"  is  used  in  Laws 
1857,  c  416,  §  2,  dispensing  with  days  of 
•grace  on  all  checks  or  bills  of  exchange  on 
any  bank  or  individual  banker  carrying  on 
a  banking  business,  it  means  a  bank  organ- 
ized and  doing  business  by  virtue  of  the  act 
of  April  18,  1838,  entitled  "An  act  to  author- 
ize the  business  of  banking,"  and  does  not  ap- 
ply to  a  private  person  operating  a  mere  pri- 
vate banking  house,  without  regard  to  the 
statute.    Kern  v.  l^ewis,  8  N.  Y.  Supp.  79,  80. 

Revenue  Act  June  8,  1891  (P.  U  229)  §  1, 
imposing  a  tax  on  mortgages  and  moneys 
owing  by  solvent  debtors,  whether  by  promis- 
sory note,  or  penai  or  single  bill,  bond,  or 
Judgment,  except  bank  notes  or  notes  dis- 
counted by  any  bank,  means  a  corporation — 
an  incorporated  institution — and  not  a  pri- 
vate bank.  CoQimonweaith  v.  McKean  Coun- 
ty, 49  Atl.  982,  200  Pa.  383. 

"Bank,"  as  used  in  a  note  in  which  the 
maker  promised  to  pay  the  amount  contract- 
ed for  at  any  "bank"  in  D.,  means  an  insti- 
tution incorporated  for  banking  purposes, 
and  not  an  othce  kept  by  individuals  or  a  co- 
partnership for  the  purpose  of  doing  such 
banking  business  as  such  persons  have  been 
authorized  to  do.  Way  v.  Butterworth,  106 
Mass.  75,  76. 

"Bank,"  as  used  in  a  promissory  note  by 
which  the  maker  promised  to  pay  a  certain 
sum  at  any  bank  In  Boston,  cannot  be  con- 
strued to  include  or  mean  a  private  bank. 
Way  V.  Butterworth,  108  Mass.  509,  513. 

Act  March  9,  1891,  entitled  "An  act  con- 
cerning bank  officers,  brokers,"  etc.,  receiving 
deposits  after  insolvency,  etc.,  embraces  not 
only  officers  of  incorporated  banks,  but  all 
persons  officiating  in  a  banking  establish- 
ment, or  place  doing  a  banking  business,  and 
hence  Includes  private  bankers  doing  a  part- 
nership business.  State  v.  Arnold,  38  N.  E. 
820,  821,  140  Ind.  628. 

The  word  "bank,"  In  Act  May  9,  1889 
(P.  L,  145),  prohibiting  the  receiving  of  de- 
posits with  the  knowledge  "that  •  •  •  the 
bank  is  at  the  time  insolvent,"  Includes  in 
its  meaning  a  private  as  well  as  an  Incor- 
porated bank;  but,  when  applied  to  the  for- 
mer kind  of  a  bank,  It  clearly  means  the  per- 
sons associated  together  ia  the  banking  busi- 


ness, who,  as  between  themselves,  are  legal- 
ly bound  to  contribute  proportionally  to  the 
payment  of  the  debts,  and,  as  between  them- 
selves and  creditors,  are  Jointly  and  several- 
ly liable  for  the  same.  Commonwealth  y. 
Hazlett,  14  Pa.  Super.  Ct  352,  374. 

SaTinKs  bank. 

Revenue  Act  June  30,  1864  §  llO,  pro- 
viding that  a  tax  shall  be  levied  each  month 
on  the  average  amount  of  deposits  with  "any 
bank"  or  "company  engaged  in  the  business 
of  banking,"  includes  savings  banks  which 
receive  deposits  and  lend  the  same  for  the 
benefit  of  their  depositors,  though  they  have 
no  capital  stock,  and  neither  make  disconnfs, 
nor  issue  money  for  circulation.  Savings 
Bank  v.  Field,  70  U.  S.  (3  Wall.)  495,  511,  18 
L.  Ed.  207. 

Generally,  "when  the  word  "bank*  la 
used  in  the  statutes  without  words  of  quali- 
fication, a  bank  of  issue  is  meant.  This  Is 
the  meaning  ordinarily  given  to  the  word  in 
the  community.  No  one  would  suppose  that 
a  note  payable  at  any  bank  in  Boston  was 
payable  at  a  savings  bank."  Commonwealth 
V.  Pratt,  137  Mass.  98,  104. 

As  shop,  store,  or  warelioiifle. 

See  "Shop";   "Store";   "Warehouse.'' 

Trust  oompany  distliiciiislfced* 

The  distinction  between  a  bank  and  a 
trust  company  is  well  defined.  The  powers 
of  the  trust  company  depend  upon  the  terms 
of  its  charter,  of  course,  but  they  are  not 
banking  powers.  The  trust  company,  like  the 
savings  bank,  pays  interest  upon  deposits, 
but  its  deposits  are  strictly  loans,  not  subject 
to  check.  It  may  not  issue  its  own  notes  for 
circulation,  nor  does  it  buy  or  sell  exchange  In 
the  ordinary  course  of  its  dealings.  In  direc- 
tions that  are  not  akin  to  banking,  its  pow- 
ers are  much  broader,  and  extend  outside 
the  monetary  realm  into  real  estate  transac- 
tions, trusteeships,  and  tbe  conduct  of  prop- 
erty interests  of  all  kinds.  The  exercise  by 
a  trust  company  of  some  of  the  functions  of 
a  bank  does  not  make  the  company  a  haniring 
institution,  nor  lay  its  officers  liable  to  pros- 
ecutions for  violating  the  banking  laws. 
Dietrich  v.  Rothenberger,  75  S.  W.  271,  272, 
25  Ky.  Law  Rep.  338. 

BANK  (In  Gamins), 

See   "Faro   Bank." 

Other  gaming  bank,  see  '"Other." 

"Bank,"  as  used  relative  to  gaming,  SI^- 
nffies  the  fund  which  every  one  has  a  right 
to  bet  against,  and  into  which  is  placed 
all  that  is  won,  and  from  which  all  that  Is 
lost  is  paid  out  People  v.  Carroll,  22  Pac 
129,  131.  80  Cal.  153. 

"Bank,"  as  used  in  the  statute  making  It 
an  oif ense  to  exhibit  a  gaming  bank  for  gam* 
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lug  purposes,  means  the  fund  of  money  of- 
fered and  ready  to  be  staked  on  all  bets  otb- 
ers  may  make  against  the  banker  on  a  game 
which  he  keeps  or  exhibits.  This  element  Is 
a  distinguishing  feature  between  a  bank  and 
a  gambling  table.  Webb  v.  State,  17  Tex. 
App.  205,  206. 

As  the  term  Is  used  In  the  language  of 
the  gambling  house,  the  bank  *'is  a  fund  of 
money  or  property  or  credit  offered  to  be 
staked  on  all  bets  which  others  may  choose  to 
make  against  the  banker  on  a  game  which 
he  shall  exhibit  to  entice  bets."  Common- 
wealth V.  Burns,  27  Ky.  (4  J.  J.  Marsh.)  177, 
180. 

Pen.  Code,  art  859,  prohibiting  the  keep- 
ing of  every  species  of  gaming  device  known 
by  the  name  of  **table"  or  "bank,"  of  every 
kind  whatever,  means  a  bank  made  or  con- 
structed with  a  view  to  certain  specific  games 
in  which  the  bank  is  not  only  part  of  the 
gaming  device,  but  is  also  necessary  to  the 
proper  playing  of  the  game.  In  other  words, 
the  bank  is  an  essential  to  the  game,  and  its 
peculiar  construction  and  the  manner  In 
which  it  Is  operated  form  part  or  the  game. 
Whitney  v.  State,  10  Tex.  App.  377,  378. 

The  term  "gaming  table  or  bank,"  in  a 
statute  making  It  criminal  to  keep  or  exhlbif 
any  roulette  or  gaming  table,  etc.,  or  any 
other  gaming  table  or  bank  of  the  like  kind, 
or  of  any  other  description,  includes  a  faro 
bank;  it  being  immaterial  whether  it  is  in- 
cluded in  the  term  "gaming  table"  or  the 
term  "gaming  bank."  State  v.  Whitworth 
(AJa.)  8  Port  434^  440. 

BANK  (Of  Stream  or  Pond). 

See  "Fishing  Banks." 

The  word  "bank"  means,  among  other 
things,  an  elevation  of  earth.  Scott  v.  Will- 
son,  8  N.  H.  321.  322. 

"Bank."  as  used  in  stating  the  principle 
that  the  right  which  the  public  enjoys  In  a 
navigable  stream  is  generally  limited  by  Its 
banks,  is  to  be  construed  as  meaning  "a  steep 
acclivity  on  the  side  of  a  lake,  river,  or  sea," 
but  it  is  hardly  supposable  that  anything  that 
could  be  properly  termed  the  bank  of  a 
stream  would  afford  a  foothold  for  travelers. 
Hooper  v.  Hobson,  67  Me.  273,  275,  09  Am. 
Dec  769. 

The  word  "bank,"  In  a  grant  of  land, 
though  not  strictly  appropriate  to  land  ad- 
joining the  tidal  waters,  is  to  be  construed 
in  this  connection  after  the  analogy  of  Its 
use  in  relation  to  fresh-water  streams — mean- 
ing, not  the  shore,  but  the  land  adjacent  to 
the  shore — and  is  a  definite  monument  The 
bank  extends  to  the  margin  of  the  shore. 
Proctor  V.  Maine  Cent  B.  Co.,  52  Atl.  933, 
087,  96  Mo.  45& 


The  "bank"  of  a  river  or  stream  extends 
to  the  margin  of  the  stream — ^to  that  point 
where  the  bank  comes  in  contact  with  the 
stream.  Morrison  v.  First  Nat  Bank  of 
Skowhegan,  33  Atl.  782,  781,  88  Me.  155. 

Bod  of  stream  diatingnished. 

"The  banks  of  a  river  are  those  eleva- 
tions of  land  which  confine  the  waters  when 
they  rise  out  of  the  bed,  and  the  bed  is  that 
soil  so  usually  covered  by  water  as  to  be 
distinguished  from  the  banks  by  the  charac- 
ter of  the  soil  or  vegetation,  or  both,  produced 
by  the  common  presence  and  action  of  flow- 
ing water.  But  neither  the  line  of  ordinary 
high-water  mark  or  ordinary  low-water  mark, 
nor  of  the  actual  stage  of  water,  can  be  as- 
sumed as  a  line  dividing  the  bed  from  the 
banks.  This  line  is  to  be  found  by  examin- 
ing the  bed  and  banks,  and  ascertaining 
where  the  absence  and  action  of  water  are  so 
common  and  usual  and  so  long-continued  in 
all  ordinary  years  as  to  mark  upon  the  soil 
of  the  bed  a  character  distinct  from  that  of 
the  banks  in  respect  to  vegetation,  as  well 
as  in  respect  to  the  nature  of  the  soil  itself. 
The  bed  of  the  river  is  a  natural  object  and 
is  to  be  sought  for  not  merely  by  the  applica- 
tion of  any  abstract  rules,  but  as  other  nat- 
ural objects  are  sought  for  and  found,  by  the 
distinctive  appearance  they  present;  the 
banks  being  fast  land,  on  which  the  vegeta- 
tion appropriate  to  such  land  In  the  particular 
locality  grows,  where  the  bank  is  not  too 
steep  to  permit  such  growth,  and  the  bed 
being  soil  of  a  different  character,  or  having 
no  vegetation,  or  only  such  as  exists  when 
commonly  submerged  in' water."  Howard  v. 
Ingersoll,  54  U.  S.  (13  How.)  381.  427,  428, 
14  L.  Ed.  189. 

Bed  of  stream  Incladed* 

A  conveyance  of  laud  to  the  bank  of  the 
stream  includes  the  stream  Itself.  AxUne  v. 
Shaw,  17  South.  411,  413,  35  Fla.  305,  28  L.  R. 
A.  391. 

"Bank,"  as  used  In  a  description  in  a 
deed  which  gave  one  boundary  of  the  land 
conveyed  as  the  bank  of  a  creek,  means  a 
grant  to  the  margin  of  the  stream,  and  does 
not  pass  title  to  the  bed  thereof.  Halsey 
V.  Mccormick,  13  N.  Y.  (3  Kern.)  296,  297. 

A  deed  defining  the  boundary  of  the 
land  by  the  bank  of  a  millpond  passes  no 
title  to  the  land  under  the  pond,  for  the 
bank  is  a  defined  boundary,  without  regard 
to  the  contingent  subsidence  of  the  water 
constituting  the  pond,  and  thereby  leaving 
the  land  dry.  The  riparian  owner  can  ac- 
quire no  title  to  the  land  under  the  pond  by 
accretion,  as  In  the  case  of  a  navigable 
stream.  Holden  v.  Chandler,  18  Atl.  310, 
811,  61  Vt  291. 

When  land  Is  bounded  by  a  river  Itself, 
it  extends  to  the  thread  of  the  stream,  except 
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In  case  of  navigable  irlyera.  But  when 
bounded  upon  the  bank,  it  does  not  go  to 
the  water.  Where  the  southern  boundary 
ot  a  highway  was  described  as  the  northerly 
bank  of  a  river,  the  outer  edge  of  a  wharf, 
although  extended  by  filling  up  beyond  the 
original  bank,  was  regarded  as  the  bank  of 
the  river.  Clement  v.  Bums,  43  N.  H.  609, 
616. 

"It  Is  said  In  Hatch  v.  Dwight,  17  Mass. 
289,  9  Am.  Dec.  145,  that,  where  land  is 
bounded  on  the  bank  of  a  stream,  such  de- 
scription excludes  the  bed  of  the  stream. 
That  remark,  as  applied  with  the  facts  of 
tiiat  case.  Is  clearly  founded  on  proof.  The 
facts  of  the  case  were  such  as  to  indicate 
with  great  certainty  that  by  the  use  of 
the  phraseology  the  parties  Intended  to  ex- 
clude from  the  operation  of  the  release  the 
bed  of  the  stream.  But  I  do  not  think  that 
such  is  the  necessary  construction  of  such 
descriptive  words  in  a  grant  The  popular 
understanding  of  them  would  doubtless  limit 
the  grant  to  the  land  adjoining  to  the  stream, 
and  so  would  the  popular  understanding  of 
the  description  which  bounded  the  premises 
upon  the  margin  of  the  stream,  or  the  stream 
itself,  but  the  legal  construction  of  such 
words  contained  in  the  description  of  prem- 
ises in  the  land  has  by  repeated  adjudications 
been  established  otherwise."  A  conveyance 
describing  one  boundary  as  commencing  on 
the  bank  of  a  certain  river,  then  along 
said  river  and  the  bank  thereof,  was  con- 
strued to  pass  the  land  to  the  thread  of  the 
stream,  though  it  was  navigable,  and  sub- 
ject to  the  right  of  tke  public  to  navigate  the 
navigable  portion  of  such  stream.  Varick  v. 
Smith  (N.  Y.)  9  Paige,  547.  651. 

Where  the  bank  of  a  nonnavigable  stream 
is  used  to  designate  the  boundary  of  a  tract 
of  land,  it  operates  to  prevent  the  tract  from 
extending  to  the  center  of  the  stream,  al- 
though there  is  a  presumption  that  land 
bounded  by  such  a  stream  extends  to  the 
thread  of  the  stream.  As  was  said  by  Par- 
ker, C.  J.,  in  Hatch  v.  Dwight,  17  Mass. 
289,  9  Am.  Dec.  145,  where  land  was  bound- 
ed by  the  bank  of  a  stream,  it  necessarily 
excluded  the  stream  Itself;  and  an  owner 
may  sell  the  land  without  the  privilege  of 
the  stream,  as  he  will  do  If  he  bounds  bis 
grant  by  the  bank.  This  case  was  approv- 
ed by  the  Court  of  Errors  of  the  state  of 
New  York,  and  the  case  of  Child  v.  Starr,  4 
Hill,  369,  decided  in  conformity  thereto. 
Rockwell  V.  Baldwin.  53  111.  19,  21. 

A  call  of  a  boundary  in  a  deed  begin- 
ning on  the  "bank  of  the  creek  thence  up 
the  creek"  with  its  meanders,  fixes  the 
boundary  of  the  land  at  the  margin  of  the 
creek,  and  not  at  the  middle  thereof.  Fleming 
V.  Kerncy.  27  Ky.  (4  J.  J.  Marsh.)  155,  157. 

In  Jones  v.  Soulard,  65  TJ.  S.  (24  How.) 
41,  16  Lb  Ed.  604,  a  boundary  of  the  city  of 


St.  Louis,  described  as  on  the  bank  of  tbe 
Mississippi,  was  construed  to  carry  the  bound- 
ary of  the  city  to  the  center  line  of  the 
river.  State  v.  City  of  Columbia,  8  8.  EL 
55,  69,  27  S.  C.  137, 

Am  edgo  at  hiclt  water. 

The  banks  of  a  stream  are  "elevations  of 
land  which  confine  the  waters  of  the  stream 
in  their  natural  channel  when  they  rise  the 
highest  and  do  not  overflow."  Gould  on 
Waters,  §  45.  In  Howard  v.  Ingersoll,  54 
U.  S.  (13  How.)  381,  14  L.  Ed.  189,  Wayne. 
J.,  defined  "bank"  as  "the  fast  land  which 
confines  the  water  of  the  river  In  its  channel 
or  bed  for  its  whole  width.*'  People  v.  Madi- 
son County  Sup'rs,  17  N.  B.  147,  154,  125 
111.  9. 

Mr.  Justice  Story,  In  Thomas  ▼.  Hatch 
(U.  S.)  23  Fed.  Cas.  946,  defines  "banks"  to 
be  what  contains  the  water  in  its  greatest 
fiow,  and  such  will  be  held  to  be  Its  mean- 
ing In  the  cession  by  Georgia  to  the  United 
States  of  land  running  along  the  bank  of  a 
river.  Alabama  v.  Georgia,  64  U.  8.  (23 
How.)  505,  513,  514,  16  L.  Ed.  556. 

The  bank  of  a  river  is  that  elevation  of 
land  which  confines  the  waters  of  the  river 
in  their  natural  channel  when  they  rise  the 
highest,  and  do  not  overflow  the  banks;  and. 
In  that  condition  of  the  water,  the  banks  and 
the  soil  which  is  permanently  submerged  form 
the  bed  of  the  river.  The  banks  are  part  of 
the  river  bed.  Paine  Lumber  Co.  v.  United 
States  (U.  S.)  55  Fed.  854,  864.  See,  also. 
State  ex  rel.  Citizens'  Electric  Lighting  & 
Power  Co.  v.  Longfellow,  69  S.  W.  374,  377, 
169  Mo.  109. 

The  bank  of  a  river  **ls  defined  to  be 
that  which  contains  the  river  in  its  utmost 
heights.  The  bank  is  part  of  the  river.  The 
bank  is  that  space  which  the  water  covers 
when  the  river  is  highest  In  any  season  of 
the  year.  The  bank  Is  a  part  of  the  river, 
which  consists  of  three  things — ^the  water, 
the  bed,  and  the  bank."  Morgan  ▼.  Uving- 
ston  (La.)  6  Mart.  (O.  S.)  19,  118. 

That  Is  considered  the  bank  of  a  river 
which  contains  the  river  when  fullest  An- 
other definition  approvingly  quoted  la  that 
the  banks  of  rivers  or  other  water  courses 
are  those  boundaries  which  contain  their 
waters  at  their  highest  fiow.  Ventura  Land 
&  Power  Co.  v.  Meiners,  68  Pac.  818,  820, 
136  Cal.  284,  89  Am.  St  Rep.  128. 

The  "bank  of  the  river,"  as  used  to  a 
deed  bounding  the  land  conveyed  as  begin- 
ning at  a  certain  point  on  the  westerly  bank 
of  the  river,  thence  to  a  certain  point  on 
the  same  bank  of  said  river,  etc.,  means 
only  to  the  high-water  mark  on  the  bank 
of  such  river,  and  does  not  induds  the  flats 


BANK 


BANK  BILL 


Dunlap  ▼.  Stetson  (IT.  S.)  8  Fed.  Cas. 


below. 
7S. 

The  ordinary  Idea  of  a  river  bank  is 
tbat  portion  of  tbe  earth  which  confinea  the 
water  in  its  channel.  It  Joins  the  bed  of  the 
liver,  and  belongs  to  the  riparian  proprietor. 
The  bed,  If  the  stream  is  navigable,  belongs 
to  the  public.  While  the  banks  are  suppos- 
ed to  confine  the  water  to  its  channel,  they 
are  sometimes,  in  freshets,  overflowed^  bnt 
they  are  not  the  less  defined  because  they 
are  sometimes  overflowed.  In  determining 
the  boundary  line  between  the  bank  and  bed 
of  the  stream,  freshets  are  not  counted. 
Houghton  V.  Chicago,  D.  &  Bi.  R.  Co.,  47 
Iowa,  370.  872. 

The  banks  of  a  river  are  those  eleva- 
tions of  land  which  confine  the  waters  when 
they  arise  out  of  the  bed.  Gibbs  v.  Wil- 
liams, 25  Kan.  214,  220,  87  Am.  Rep.  241. 

The  bank  of  a  river  is  that  space  of 
rising  ground  above  low- water  mark  which 
is  usually  covered  by  high  water,  and  the 
term,  when  used  to  designate  a  precise  line, 
is  vague  and  indefinite.  Howard  v.  Inger- 
soll,  17  Ala.  780,  789. 

As  edge  at  low  water. 

"Bank,"  In  a  conveyance  of  land  de- 
scribing the  land  conveyed  as  a  lot  of  land 
fronting  a  turnpike  road,  and  running  from 
said  road  to  the  bank  of  a  certain  creek, 
means  the  land  to  the  water's  edge  at  low 
water.  HaUey  v.  McCormlck,  13  N.  T.  (8 
Kern.)  296,  297. 

Where  a  deed  mentions  a  stream  as  the 
boundary  in  general  terms,  or  the  land  is 
described  as  bounded  or  running  along  a 
river,  the  stream  will  be  held  to  be  the  monu- 
ment, and  the  thread  of  the  stream  the 
boundary;  but.  If  the  land  is  described  as 
bounded  on  the  bank  or  shore  of  the  stream, 
then  the  low- water  mark  on  the  bank  will 
be  the  boundary,  the  particular  reference 
to  the  bank  excluding  the  stream.  Brophy 
T.  Rlcheson,  36  N.  B.  424,  425,  137  Ind.  114. 

Jk»  edse  at  ordinary  lielslftt. 

The  •'•bank  of  a  river,"  when  used  to 
describe  the  boundary  of  land,  means  the 
edge  of  the  water  when  the  river  is  at  its 
ordinary  height  Daniels  v.  Cheshire  R.  Co., 
20  N.  H.  85,  8a 

Where  a  deed  described  one  of  the  bound- 
aries of  the  land  conveyed  as  "bounded  by 
the  bank  of  said  brook,"  it  meant  that  the 
boundary  line  was  ordinary  high- water  mark. 
Stone  V.  City  of  Augusta,  46  Me.  127,  isa 

As  land  between  high  and  low  water. 

As  the  term  is  used  when  speaking  of  the 
banks  of  a  river  or  stream,  a  bank  Is  the  land 
between  ordinary  high  and  ordinary  low 
water  mark,  which  serves  to  hold  the  wa- 
ters within  their  course.  Johnson  v.  Knott, 
10  Fac.  418,  420,  13  Or.  dOa 
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ZieTees. 

The  banks  of  a  river  or  stream  are  under- 
stood to  be  that  which  contains  it  in  its 
ordinary  state  of  high  water,  for  the  nature 
of  the  banks  does  not  change,  although  for 
some  cause  they  may  be  overflowed  for  a 
time.  Nevertheless,  on  the  borders  of  the 
Mississippi  and  other  navigable  streams  where 
there  are  levees  established  according  to  law, 
the  levees  shall  form  the  banks.  Civ.  Code 
La.  1900,  art  457;  Pulley  v.  Municipality  No. 
2,  18  La.  278,  282. 

As  line  of  ▼oKstation* 

The  bank  of  a  stream  is  the  continuous 
margin  where  vegetation  ceases.  McCul- 
lough  v.  Walnright,  14  Pa.  (2  Harris)  171, 
174. 

"Bank,"  as  used  by  commissioners  in 
describing  a  boundary  as  running  along  the 
western  bank  of  a  certain  river,  means  those 
elevations  of  land  which  conllne  the  water 
when  it  rises  out  of  its  bed.  It  is  the  fast 
land  on  which  the  vegetation  appropriate  to 
the  locality  grows,  unless  the  bank  is  too 
steep  for  vegetation.  Howard  v.  Ingersoll, 
54  U.  8.  (13  How.)  381,  415,  416,  14  L.  Ed. 
189. 


BANK  ACCOUKT. 

A  bank  account,  properly  so  called,  is 
defined  to  be  a  fund  which  merchants,  trad- 
ers, and  others  have  deposited  In  the  com- 
mon cash  of  some  bank,  to  be  drawn  out  by 
checks  from  time  to  time  as  the  owner  or 
depositor  may  require.  Gale  v.  Drake,  51 
N.  H.  78,  84. 

A  bank  account,  even  when  it  is  a  trust 
fund,  and  designated  as  such  by  being  kept 
in  the  name  of  the  depositor  as  a  trustee, 
differs  from  other  funds  which  are  perma- 
nently Invested  in  the  name  of  trustees  for 
the  sake  of  being  held  as  such,  for  a  bank 
accoimt  is  made  to  be  checked  against,  and 
represents  a  series  of  current  transactions. 
The  contract  between  the  bank  and  the  de- 
positor is  that  the  former  will  pay  accord- 
ing to  the  checks  of  the  latter;  and,  when 
drawn  in  proper  form,  the  bank  is  bound  to 
presume  that  the  trustee  is  in  the  course 
of  lawfully  performing  his  duty,  and  to  hon- 
or them  accordingly.  Pennsylvania  Title  & 
Trust  Co.  V.  Real  Estate  Loan  &  Trust  Co., 
50  AU.  098,  201  Pa.  299  (citing  Central  Nat 
Bank  v.  Connecticut  Mut  Life  Ins.  Co<^  104 
U.  S.  64,  26  L.  Ed. 


BANKBUX. 

See  "Current  Bank  Bill";  "National  Bank 
Bills." 

Bank  bills  are  only  private  contracts, 
having  no  public  sanction  similar  to  that 
which  gives  operation  to  the  lawful  money  of 
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a  country.    Young  y.  Adams,  6  Mass.  182, 
185. 

The  term  "bank  bill,"  as  used  In  Or. 
Code,  §  76,  providing  that  every  person  who 
shall  have  In  his  possession  any  forged  prom- 
issory note  or  notes,  bank  bill,  or  bills  for  the 
payment  of  money,  with  intention  to  utter 
or  pass  the  same,  shall  be  punished,  etc., 
means  a  written  promise  on  the  part  of  a 
bank  to  pay  to  the  bearer  a  certain  sum  of 
money  on  demand.  It  is  understood  by  the 
community  generally  to  mean  a  written 
promise  for  the  payment  of  money,  and  hence 
an  indictment  charging  one  with  the  posses- 
sion with  intent  to  utter  of  a  forged  bank  bill 
sufficiently  charges  the  offense  prescribed  in 
the  Code,  without  alleging  that  it  was  for 
the  payment  of  money.  Townsend  v.  People, 
4  111.  (3  Scam.)  326,  32& 

A  bank  bill  is  a  promise  to  pay  money, 
signed  by  officers  of  a  bank,  and,  where  there 
is  no  such  signature,  a  paper,  though  en- 
graved in  the  similitude  of  a  bank  bill,  is  not 
a  bank  bill;  so  that  an  Indictment  for  "utter- 
ing an  uncurrent  and  worthless  bank  bill"  Is 
not  sustained  by  proof  of  the  passing  of  an 
unsigned  sheet  of  paper,  du]y  engraved  and 
adapted  for  bank  bills,  but  with  the  spaces 
for  the  signature  of  the  cashier  and  president 
left  blank.  Commonwealth  t.  Clancy,  89 
Mass.  (7  Allen)  537,  538. 

BaiLk  note  syxioiiymoQS. 

Under  statutes  making  punishable  the 
counterfeiting  or  larceny  of  bank  bills  or 
bank  notes,  the  two  terms  are  held  synony- 
mous. Low  V.  People  (N.  Y.)  2  Parker,  Cr. 
R.  37,  40;  Munson  v.  State  (Iowa)  4  6. 
Greene,  483,  484;  Eastman  T.  Common- 
wealth, 70  Mass.  (4  Gray)  416,  417;  Com- 
monwealth T.  Stebbins,  74  Mass.  (8  Gray) 
492,  495;  State  v.  Wllkins,  17  Vt  151,  155; 
State  Y.  Hays,  21  Ind.  176,  177;  State  v.  Stim- 
son,  24  N.  J.  Law  (4  Zab.)  9,  29;  Roth  t. 
State,  10  TeaE.  App.  27,  80. 

As  SToods  and  etiattels. 

See  "Chattel." 

As  money* 

See  "Money.** 

Promiaaory^  note  ayiionyiBOiifl. 

The  terms  "bank  bill"  and  "promissory 
note,*'  as  used  in  Rev.  St  c  96,  §  4,  relating 
to  the  offense  of  passing  counterfeit  bank 
bills  or  promissory  notes,  are  synonymous. 
State  v.  Wilklns,  17  Vt  151,  155. 

*'A  bank  bill  is  a  promissory  note,  as  is 
manifest  from  the  fact  that  it  is  the  promise 
of  the  banking  corporation  to  pay  the  borrow- 
er of  the  instrument  a  certain  sum  of  money 
on  demand."  Commonwealth  y.  Buttle  124 
Mass.  449,  452. 


The  term  •'bank  bills"  is  used  in  modern 
times  to  designate  promissory  notes  issued  by 
banks,  and  in  the  earlier .  history  of  banks 
they  were  known  as  **bllls  of  credit"  but  in 
modern  times  they  have  lost  the  designation. 
Briscoe  v.  Bank  of  Kentucky,  36  U.  S.  (11 
Pet)  257,  311,  9  L.  Ed.  709,  928. 

A  bank  bill  or  note  is  a  promissory  note 
of  the  corporation  which  issues  it  Greeson 
V.  State,  6  Miss.  (5  How.)  33,  39. 

As  property. 

See  "Property.** 

BANK  BOOK. 

See  "Savings  Bank  Book.** 

BANK  CHECK. 

Bank  checks,  in  this  country,  are  regard- 
ed as  inland  bills  of  exchange,  for  the  pur- 
pose of  presentment  and  demand  and  notice 
of  dishonor.  German  Nat  Bank  v.  Beatrice 
Nat  Bank,  88  N.  W.  480,  481,  63  Neb.  246 
(citing  Wood  River  Bank  v.  First  Nat  Bank, 
36  Neb.  744,  746,  55  N.  W.  239). 

BUI  of  eynhange  dl«ti]isuial&«^ 

A  bank  check  is  not  a  bill  of  exchange, 
within  the  meaning  of  act  of  1875,  §  1,  provid- 
ing that  no  circuit  or  district  court  shall  have 
cognizance  of  any  suit  founded  on  contract 
in  favor  of  an  assignee,  unless  the  suit  migbr 
have  been  prosecuted  in  such  court  to  recover 
thereon,  if  no  assignment  had  been  made,  ex- 
cept in  cases  of  promissory  notes  negotiable 
by  the  law  merchant  and  bills  of  exchange. 
A  bank  check  differs  from  a  bill  of  exchange, 
in  that  it  is  drawn  on  a  bank  or  banker,  and 
allows  no  days  of  grace,  and  the  drawer  Is 
not  discharged  by  the  laches  of  the  holder  in 
presentment  for  nonpayment  unless  he  can 
show  that  he  has  sustained  some  injury  by 
the  default  and  it  is  not  due  until  payment 
is  demanded.  Levy  y.  Laclede  Bank  (U.  8.) 
18  Fed.  193,  194. 

A  bill  of  exchange  usually  states  the  time 
of  payment  and  days  of  grace  are  allowed  on 
it  There  are  no  days  of  grace  on  checks.  A 
bill  of  exchange  is  generally  drawn  with  more 
formality,  and  payment  at  sight  or  at  a  speci- 
fied number  of  days  is  requested,  and  that  the 
amount  be  charged  to  the  drawer's  account 
When  intended  for  transmission  to  another 
state  or  country,  they  are  usually  drawn  in 
duplicate  or  triplicate,  and  designated  as  first, 
second,  or  third  of  exchange.  A  regular  bUl 
of  exchange,  it  is  true,  may  be  in  a  form  sim- 
ilar to  a  bank  check,  so  that  it  may  sometimes 
be  difficult  from  their  form,  to  dlstingnisb 
between  the  two  classes  of  instruments.  But 
when  the  instrument  is  drawn  on  a  bank,  or 
a  person  engaged  in  banking  business,  and 
simply  directs  the  payment  to  a  party  named 
of  a  specified  sum  of  monesy»  which  la  at  the 
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time  on  deposit  with  the  drawee*  wlthoiit 
designating  a  future  day  of  payment,  the  In- 
strument is  to  be  treated  as  a  check,  rather 
than  as  a  bill  of  exchange,  and  the  liability 
of  the  parties  thereto  la  to  be  determined  ac- 
cordingly. If  the  Instrument  designates  a 
future  day  for  Its  payment,  It  Is,  according 
to  the  weight  of  authorities,  to  be  deemed  a 
bin  of  exchange,  when,  without  such  a  desig- 
nation, It  would  be  treated  as  a  check.  Bull 
T.  First  Nat  Bank,  8  Sup.  Ct  62,  G3,  123  U.  B. 
105,  81  U  Ed.  07. 

Bank  checks  are  not  inland  bills  of  ex- 
change, but  have  many  of  the  properties  of 
such  commercial  paper,  and  many  of  the 
rules  of  the  law  merchant  are  alike  applica- 
ble to  both.  Each  is  for  a  specified  sum,  pay- 
able in  money.  In  both  cases  there  is  a 
drawer,  a  drawee,  and  a  payee.  Without  ac- 
ceptance, no  action  can  be  maintained  by  the 
bolder  upon  either  against  the  drawer.  The 
chief  point  of  difference  is  that  a  check  is  al- 
ways drawn  on  a  bank  or  banker.  No  days 
of  grace  are  allowed.  The  drawer  is  not  dis- 
charged by  the  laches  of  the  holder  In  pre- 
sentment for  payment,  unless  be  can  show 
that  he  has  sustained  some  injury  by  the  de- 
fault. It  is  not  due  until  payment  is  de- 
manded, and  the  statute  of  limitations  runs 
only  from  that  time.  It  is,  by  its  face,  the 
appropriation  of  so  much  money  of  the  draw- 
er in  the  hands  ojf  the  drawee  to  the  payment 
of  an  admitted  liability  of  the  drawer.  It  Is 
not  necessary  that  the  drawer  of  the  bill 
should  have  funds  in  the  hands  of  the 
drawee.  A  check  in  that  case  would  be  a 
fraud.  Merchants'  Nat  Bank  v.  State  Nat 
Bank,  77  U.  8.  (10  Wall.)  604,  647,  10  U  Ed. 

looa 

"Bank  checks  are  not  bills  of  exchange, 
and,  though  the  rules  applicable  to  each  are 
in  many  respects  the  same,  they  differ  in  im- 
portant particulars.  Among  these  particulars 
is  that  the  check  Is  drawn  against  funds  on 
deposit  with  the  banker,  and  the  indorsement 
that  it  is  good  implies  that,  when  the  indorse- 
ment is  made,  there  were  funds  there  to  pay 
it  A  bin  of  exchange  Is  not  drawn  on  such 
deposits,  necessarily,  and  its  acceptance  rais- 
es no  Implication  that  the  drawer  has  such 
funds  to  meet  it  In  both  cases  the  bank  is 
supposed  to  know  the  signature  of  Its  corre- 
spondent and  cannot  after  indorsing  It  as 
good  or  accepted,  dispute  the  signature."  Es- 
py Y.  First  Nat  Bank  of  Cincinnati,  85  U.  S. 
<18  Wall.)  604^  620,  21  L.  Ed.  047. 

BAHX  OXsAlM. 

A  bank  claim,  in  mining  law,  is  a  tract 
100  yards  square,  lying  back  of  an  abutting 
npon  a  creek  claim;  1.  e.,  a  tract  100  yards 
square  abutting  on  a  creek,  or,  rather,  ex- 
tending to  the  middle  thread  of  It  Chapman 
T.  Toy  Long  (U.  &)  6  Fed.  Gas.  407,  40& 


BAXK  DEPOSIT. 

A  bank  deposit  Is  different  ftom  an  or- 
dinary debt  in  this:  that  from  its  Yery 
nature.  It  is  constantly  subject  to  the  check 
of  the  depositor,  and  is  always  payable  on 
demand.  Houston  y.  Braden  (Tex.)  37  S.  W. 
467,  468;  People's  Bank  of  Wilkes-Barre  y. 
Legrand,  103  Pa.  800,  814»  40  Am.  Bep.  126. 

BAXK  DEP08XT0& 

See  ''Depositor." 

BAUK  DIBECTOB. 

See,  also,  •Trustee." 

Bank  directors  are  not  mere  agents,  like 
clerks,  cashiers,  tellers,  and  collectors;  they 
are  trustees  for  the  stockholders;  and,  as  to 
their  dealings  for  the  bank,  they  act  not  only 
for  it  in  its  name,  but  in  &  qualified  sense, 
are  the  bank  Itself.  Hall  y.  Henderson  (Ala.) 
28  South.  531,  544,  85  Am.  St  Rep.  53  (citing 
DaYenport  y.  Underwood,  72  Ky.  [0  Biish] 
600). 

BANK  FOB  SAVINGS. 

See  "Savings  Bank.** 

Banks  for  ssYlngs  are  banks  established 
for  the  receipt  of  small  sums  deposited  by 
the  poorer  class  of  persons  for  accumulation 
at  interest  Savings  Bank  v.  Field,  70  U.  S. 
(3  Wall)  405,  513,  18  L.  Ed.  207. 

BANK  MONET. 

See  "Current  Bank  Money.** 

"Bank  money*'  means  that  species  of 
money  called  "bank  notes."  Hopson  y.  Foun- 
tain, 24  Tenn.  (5  Humph.)  140,  141. 

BANK  NOTES. 

See  "Current  Bank  Notes'*;  "Good  Bank 
Notes";  "National  Bank  Notes";  "Unit- 
ed States  Bank  Notea" 

As  synonymo\is  with  bank  bill,  see  "Bank 
Bill." 

An  Indictment  for  larceny  alleging  that 
defendant  stole  a  bank  note  of  the  value 

of ,  of  goods  and  chattels  of  , 

was  a  sufficient  description.    Commonwealth 
Y.  Richards^  1  Mass.  837,  338. 

Pen.  Code,  f  480,  provides  that  every 
person  who  makes  or  knowingly  has  In  his 
possession  anything  employed  In  counter- 
felting  bank  notes  or  bills  is  punishable, 
etc.  Held,  that  the  term  "bank  notes  or 
bills,"  as  there  used,  was  not  limited  to  bills 
and  notes  of  domestic  banks,  but  included 
foreign  bank  notes  and  bills,  as  well,  and 
hence  a  conviction  could  be  had  under  such 
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section  for  having  in  possession  appliances 
for  the  counterfeiting  of  notes  of  the  Bank 
of  England,  People  v.  McDonnell,  22  Pac 
190,  191,  80  Gal.  285,  13  Ahl  St  Rep.  159. 

As  biU  of  credit. 

See  "Bill  of  Credit" 

As  bill  redeemable  in  cold  or  silver. 

"Bank  notes,"  as  used  in  a  note  payable 
in  current  bank  notes,  imported  such  bank 
bills  only  as  are  redeemable  in  gold  or  sil- 
ver.   Hodges  T.  Ward,  1  Tex.  244,  246^  247. 

**The  term  *bank  notes,*  when  used  in 
notes  and  obligations,  imports  generally  such 
as  are  convertible  into  gold  and  silver  at 
par."    Williams  v.  Amis,  30  Tex.  37,  40. 

The  term  "bank  notes,"  as  used  in  a  note 
payable  in  current  bank  notes,  imports  and 
means  such  bank  bills  only  as  are  redeem- 
able in  gold  or  silver,  or  such  as  are  equiva- 
lent thereto.  The  terms  "bank  notes,"  "good 
bank  notes,"  or  "current  bank  notes,"  in 
such  connection,  are  synonymous.  Fleming 
▼.  Nail,  1  Tex.  246,  247. 


See,  also,  "Cash." 

''Bank  notes"  are  not  to  be  considered 
only  as  security  for  money,  but  as  cash. 
Southcot  V.  Watson,  3  Atk.  226^  232.  See, 
also.  Miller  v.  Race,  1  Burr.  452,  457;  Green 
V.  Sizer,  40  Miss.  530,  543;  Jones  y.  Oy&> 
street,  20  Ky.  (4  T.  B.  Mon.)  547,  550. 

A  bank  note  is  evidence  of  a  credit  at 
the  bank  for  a  like  sum  of  money,  and  a  con- 
tract to  pay  it  to  the  holder  in  specie.  The 
law  presumes  it  will  be  paid  on  request,  and 
it  gives  a  penalty  to  the  holder  for  damages 
for  nonpayment,  which  is  deemed  sufficient 
to  make  the  bank  note  equivalent  to  cash. 
Phillips  T.  Blake,  42  Mass.  (1  Mete.)  156»  158, 
159. 

Gbeok  distinKvislfted. 

A  check  differs  materially  from  a  bank 
note.  The  latter  is  issued  as  currency  un- 
der legal  restrictions  which  give  to  it  the 
character  of  money.  The  check  is  not  cor- 
rency,  though  it  may  pass  current  from  hand 
to  hand.  Dike  v.  Drexel,  11  App.  Div.  77, 
83,  42  N.  Y.  Supp.  979. 

As  KoodSf  ote. 

As  goods,  wares,  and  merchandise,  see 

"Goods." 
As    personal    property,    see    "Personal 

Property." 

As  money. 

See,  also,  "Money.'^ 

Bank  notes  are  treated,  dvlllter,  as  mon- 
ey. Crane  v.  Freeoe*  16  N.  J.  Law  (1  Har.) 
305,  307. 


Bank  notes  are  not  goods  or  securities 
nor  documents  for  debts,  nor  are  they  so 
esteemed,  but  are  treated  as  money— as  cash 
— ^in  the  ordinary  course  and  transaction  of 
business,  by  the  general  consent  of  mankind, 
which  gives  them  the  credit  and  currency  of 
money  to  all  intents  and  purposes.  They 
are  as  much  money  as  guineas  themselvea 
are,  or  any  other  current  coin  that  is  used 
in  common  payment  as  money  or  cash.  Mil- 
ler V.  Race,  1  Burr.  452,  457.  See,  also^ 
Green  v.  Sizer,  40  Miss.  530,  543;  Jones  ▼. 
Overstreet,  20  Ky.  (4  T.  B.  Mon.)  547.  550. 

"Bank  notesT'  are  not  money.  They  are 
not  always  and  in  all  places  of  the  value 
of  money.  However,  by  their  common  cur- 
rency, they  may  resemble  money,  and  bow- 
ever,  by  the  common  consent,  they  may  an- 
swer the  purpose  of  money,  yet  they  certain* 
ly  are  not  so  in  reality.  Scott  ▼•  Conover, 
6  N.  J.  Law  (1  Halst)  222,  226. 

"Bank  notes  constitute  a  large  and  con- 
venient part  of  the  currency  of  our  country, 
and,  by  common  consent,  serve  to  a  great 
extent  all  the  purposes  of  coin.  In  them- 
selves they  are  not  money,  for  they  are  not 
legal  tender,  and  yet  they  are  a  good  tender 
unless  spedflcally  objected  to  as  being  notet 
merely  and  not  money.  They  subserve  the 
purposes  of  money  in  the  ordinary  purpose 
of  life  by  the  mutual  consent,  expressed  or 
implied,  of  the  parties  to  a  contract,  and  not 
by  the  binding  force  of  any  common  usagSb 
for  the  party  to  whom  they  may  be  tende^ 
ed  has  an  undoubted  right  to  refuse  to  ac- 
cept them  as  money.  Bank  notes,  however, 
as  well  as  the  negotiable  notes  of  individuals, 
\f hich  pass  by  delivery,  and  not  by  indorse- 
ment, have  by  Judicial  determinations  ac- 
quired, to  a  certain  extent,  and  under  certain 
circumstances,  a  character  as  money,  which 
may  with  propriety  be  termed  a  legal  cha^ 
acter.  This  arises  not  from  the  intrinsic 
character  or  worth  of  the  notes,  but  from 
the  circumstances  under  which,  and  the  ob- 
jects for  which,  they  are  transferred  and 
accepted.  If  they  have  worked  payment  or 
satisfaction,  actual  or  legal,  they  are  in  such 
cases  construed  as  money,  and  equivalent 
to  so  much  coin.  Thus,  If  at  the  time  of  a 
contract  a  bank  note  be  paid  without  in- 
dorsement,  guaranty,  and  agreement,  it  la 
received  as  money,  and  the  risk  of  the  sol- 
vency of  the  bank  is  on  the  part  of  the  re- 
ceiver." Corbit  V.  Bank  of  Smyrna  IDeL) 
2  Harrington,  235,  252. 

Bank  notes  may  be,  and  some  of  them 
are,  esteemed  as  valuable  things,  but  are  they 
money?  The  legal  definition  of  the  term 
"money"  is  given  by  Lord  Hale.  He  calls 
it  the  measure  of  commerce.  So,  also,  be- 
cause it  is  equal  in  value.  Bank  notes  sre 
neither  equal  in  value,  nor  are  they  the 
measure  of  commerce.  The  ideas  of  every 
man  in  the  country  will  change  in  a  day  or 
an  hour  with  respect  to  the  value  of  bank 
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notes,  according  as  they  are  measured  by 
the  unerring  standard,  gold  or  sHver.  So  far 
from  being  the  measure  of  commerce,  it  is 
a  lamentabie  fact  that  they  are  almost  al- 
ways the  subject  of  it.  The  notes  of  dif- 
ferent banks  are  not  equal  In  value*  So  that 
where  one  is  indicted  for  gaming  for  mon- 
ey, and  the  proof  is  that  he  bet  bank  notes, 
it  will  not  sustain  the  indictment.  Johnston 
V.  State.  8  Tenn.  Mart.  &  Y.  129.  131. 

Bank  notes,  in  the  ordinary  transaction 
of  business,  are  considered  as  money,  and 
do  not  come  under  the  denomination  of 
goods,  wares,  and  merchandise.  By  the  uni- 
versal consent  of  mankind,  when  bank  notes 
pass  from  one  to  another  they  pass  as  money, 
and  in  the  course  of  business  they  are  char- 
ged and  credited  as  cash — as  money — ^and.a 
contract  to  pay  a  certain  amount  in  current 
bank  notes  is  a  contract  to  pay  money  if 
the  notes  be  neither  paid  nor  tendered  when 
the  note  matures.  Morris  v.  Edwards,  1 
Ohio  (1  Ham.)  180,  204. 

In  United  States  Bank  v.  Bank  of  Geor- 
gia. 23  U.  S.  (10  Wheat)  333,  6  L.  Ed.  334, 
Story.  J.,  says:  "Bank  notes  constitute  a  part 
of  the  common  currency  of  the  country,  and 
ordinarily  pass  as  money.  They  are  a  good 
tender  as  money,  unless  specially  objected 
to;  and  a  sheriff,  without  specific  directions 
to  the  contrary,  would  be  authorized,  in 
payment  of  an  execution  for  collection,  to 
receive  bank  notes  constituting  the  currency 
of  the  country  at  the  time  and  place  where 
they  are  so  received."  State  v.  Moseley,  10 
S.  0.  (10  Rich.)  1,  4. 

Bank  bills  intrusted  to  a  carrier  are 
regarded  as  money.  Chouteau  v.  The  St. 
Anthony.  11  Mo.  226.  229. 

Under  14  &  15  Vict  c.  1,  §  18,  providing 
that  in  indictments  it  shall  be  sufhcient  to 
describe  bank  notes  as  money,  the  term 
"money"  would  Include  bank  notes  stolen  be- 
fore they  were  in  circulation,  and  when  they 
were  in  the  bands  of  the  bankers  them- 
selves. Regina  v.  West,  40  Eng.  Law  &  Eq. 
664. 

The  term  **bank  notes,"  as  used  in  a 
contract  authorizing  the  payment  of  a  cer- 
tain sum  of  money  in  current  bank  notes 
of  a  certain  bank,  must  be  paid  in  the  notes 
of  the  specific  bank  mentioned,  or  in  their 
numerical  value  in  specie,  and  not  in  their 
value  as  fixed  by  shavers  and  brokers,  and 
the  ability  or  inability  of  the  bank  to  pay 
cannot  be  taken  into  consideration,  since 
bank  notes  are  considered  as  money.  Ed- 
wards V.  Morris,  1  Ohio  (1  Ham.)  524,  533. 

A  mortgagor,  after  foreclosure  of  the 
mortgage,  and  before  the  time  of  redemption 
had  ezphred,  paid  to  the  clerk  of  court,  in 
national  bank  notes,  the  sum  requisite  to 
redeem  the  premises  from  the  foreclosure 
sale.  The  clerk  received  such  notes  as  mon- 
ey, and  tendered  to  the  holder  of  the  sher- 


iff's certificate  the  amount  in  legal-tender 
money,  which  was  refused  on  the  ground 
that  tlie  notes  paid  by  the  mortgagor  to 
the  clerk  were  not  money,  and  that  there 
had  therefore  been  no  redemption.  The 
court  held  that,  while  the  clerk  was  not  un- 
der obligation  to  accept  the  notes,  he  hav- 
ing done  so,  and  tendered  the  holder  of  the 
certificate  legal  tender,  the  redemption  was 
effected.     Boyd  v.  Olvey.  82  Ind.  2i)4,  298. 

Bank  notes  are  not  money,  but  it  is 
held  that  the  acceptance  of  bank  notes  as 
money  by  a  sheriff  making  a  sale  of  goods 
is  not  malfeasance  in  ofl3ce.  Governor  v. 
C3arter,  10  N.  C.  328.  338,  14  Am.  Dec.  588. 

As  moneyed  oapitaL 

See  '^Moneyed  Capital.'* 

As  note  for  payment  of  money. 

"Bank  notes."  as  used  in  an  indictment 
charging  defendant  with  stealing  a  bank 
note,  necessarily  implies  a  note  for  the  pay- 
ment of  money.  Commonwealth  v.  Richards, 
1  Mass.  837,  340. 

As  promiaaoiy  note* 

The  term  ''bank  notes"  is  used  in  modem 
times  to  designate  promissory  notes  issued 
by  a  bank.  They  were  known  in  the  early 
history  of  banks  as  "bills  of  credit,"  but  in 
modern  times  they  have  lost  that  designation. 
Briscoe  v.  Bank  of  Kentucky,  36  U.  S.  (11 
Pet)  257,  811,  0  L.  Ed.  709,  928. 

Bank  notes  are  properly  described  in  an 
indictment  for  the  larceny  of  them  as  "prom- 
issory notes."  Commonwealth  v.  Collins,  138 
Mass.  483. 

A  bank  note  is  a  promissory  note.  Stone 
V.  State,  20  N.  J.  Law  (Spencer)  404.  407  (cit- 
ing Brown  v.  Commonwealth.  8  Mass.  04). 

As  public  token. 

"Bank  notes"  are  public  tokens  —  as 
much  so  as  weights  and  measures  or  the  al- 
nager's  seal.  It  is  not  necessary  that  they 
should  have  a  common- law  existence,  to 
make  the  obtaining  property  by  means  of 
mere  counterfeits  at  least  the  object  of  tres- 
pass or  larceny.  It  is  sufilcient  that  they 
have,  no  matter  when  invented  or  discovered, 
the  qualities  of  a  public  token  that  is  calcu- 
lated to  inspire  public  confidence.  In  practice 
they  represent  the  coin  of  our  country,  and 
pass  currently  as  money.  State  v.  Patillo,  11 
N.  C.  348,  349. 

BANK  OF  ISSUE. 

Within  the  meaning  of  Rev.  St  U.  S. 
S  5197  [U.  S.  Comp.  St.  1901,  p.  3493],  pro- 
viding that  the  rate  of  interest  to  be  char- 
ged by  national  banks  shall  be  the  rate 
allowed  by  the  laws  of  the  state,  territory, 
or  district  where  the  bank  is  located,  and 
no  more,  except  that  where,  by  the  laws  of 
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any  state,  a  different  rate  is  limited  for 
banks  of  Issue  organized  under  state  laws, 
the  rate  so  limited  sball  be  allowed  for  na- 
tional banks,  *'banks  of  issue"  mean  those 
having  the  power  to  issue  circulating  notes, 
and  which  would  therefore  compete  with  the 
national  banks.  First  Nat  Bank  of  Clarion 
y.  Gruber,  87  Pa.  468,  471,  80  Am.  Rep.  378. 

BANK  STOCK* 

The  term  "bank  stock,'*  in  a  will  devising 
bank  stock  by  a  testator  not  owning  bank 
3tock,  was  construed  to  mean  his  bank  depos- 
it Tomllnson  v.  Bury,  14  N.  B.  137,  140,  145 
Mass.  346,  1  Am.  St  Rep.  464. 

Where  testatrix  had  state  and  railroad 
bonds  on  deposit  in  a  bank,  and  in  her  will 
she  bequeathed  her  "bank  stock/'  such  phrase 
should  be  construed  to  mean  the  bonds  on 
deposit  in  the  bank.  Clark  v.  Atkins,  90  N.  C. 
629,  610,  47  Am.  Rep.  538. 

Capital  atoek  disttnsiiiahed* 

Bank  stock  or  stock  owned  by  the  indi- 
vidual stockholders  of  the  bank  is  the  undi- 
vided interest  in  the  dividends  as  they  are  de- 
clared, and  a  right  to  a  pro  rata  distribution 
of  the  effects  of  the  charter  on  hand  at  the 
expiration  of  the  charter.  It  is  a  very  differ- 
ent thing  from  the  capital  stock  of  the  bank, 
which  Is  the  whole  undivided  fund  paid  In 
by  the  stockholders,  the  legal  right  to  which 
is  vested  In  the  corporation,  to  be  used  and 
managed  in  trust  for  the  benefit  of  the  mem- 
bers. An  exemption  from  taxation  of  the 
capital  stock  of  a  bank  does  not  exempt  the 
stock  belonging  to  Individual  stockholders. 
State  V.  Petway,  55  N.  C.  396,  406. 

''Bank  stock,"  as  used  in  Const  art  2, 
§  28,  making  bank  stock  liable  to  taxation, 
not  mentioning  the  capital  stock  of  a  bank, 
is  to  be  construed  to  mean  'Individual  inter- 
est in  the  dividends  as  they  are  declared,  and 
a  right  to  a  pro  rata  distribution  of  the  ef- 
fects of  a  bank  on  hand  at  the  expiration 
of  the  charter."  Union  Bank  of  Tennessee  v. 
State,  17  Tenn.  (9  Yerg.)  490,  49a 

As  eredit. 

Bank  stock  is  merely  evidence  of  title  to 
shares  in  the  capital  stock  of  a  bank,  and  not 
a  credit,  within  Rev.  St.  art  5063,  authorizing 
taxpayers  to  deduct  the  amount  of  their 
indebtedness  from  their  taxable  credits. 
Primm  v.  Fort  57  S.  W.  86,  89,  23  Tex,  Civ. 
App.  605. 

As  moiieyed  oapitaL 

Bee  ''Moneyed  Capital.** 

As  poraonal  estate. 

"Bank  stock  is  personal  estate.  Accord- 
ing to  the  rule  of  law,  it  follows,  with  all 
other  personal  property,  the  person  of  the 
owner.     Such  stock,  whether  owned  by  a 


resident  or  a  nonresident,  is  usually  taxed  In 
the  state  where  the  bank  is  located."  Duer 
y.  Small  (U.  S.)  7  Fed.  Cas.  1164^  1165. 

BANK  STOCK  CEBTIFICATB. 

"Bank  stock  certificates,  while  not  pos- 
sessing all  the  characteristics  of  commercial 
paper,  are  nevertheless  esteemed  by  the  busi- 
ness world  as  having  a  value  somewhat  su- 
perior to  ordinary  securities.  For  this  reason 
they  have  come  to  be  regarded  as  one  of  the 
most  desirable  bases  of  commercial  transac- 
tions; and,  when  transferred  to  a  purchaser 
for  value,  and  without  notice  of  any  defect 
in  title,  the  certificate  is  of  Itself  generally  an 
assurance  to  the  transferee  that  upon  its  pres- 
entation the  holder  will  be  entitled  to  have 
the  stock  transferred  to  him  upon  the  books 
of  the  bank."  Buffalo  German  Ins.  Ca  t. 
Third  Nat  Bank,  29  App.  Div.  137-141,  51 
N.  Y.  Supp.  667,  670.  The  case  from  which 
the  foregoing  language  is  quoted  was  revers- 
ed by  the  Court  of  Appeals  (162  N.  Y.  163,  56 
N.  E.  521),  but  the  reversal,  so  far  from  crit- 
icising such  language,  apparently  recognised 
It  as  a  correct  statement  of  the  rule  now  ex- 
isting in  this  state  and  country.  layman  v. 
State  Bank  of  Randolph,  80  N.  Y.  Supp.  901, 
903,  81  App.  Dlv.  367. 

BANK  TRTiTiFiB, 

As  a  clerk,  see  "Clerk.** 

"A  teller  is  an  ofllcer  of  a  bank  who  re- 
ceives and  pays  money  on  checks.  Webster's 
Dictionary."  Union  Dime  Sav.  Inst  v.  Nep- 
pert  3  N.  Y.  Supp.  797,  800. 

"The  office  of  the  teller  of  a  bank  is  Im- 
plied in  the  word  used  to  designate  it-— to  tell 
or  count  the  moneys  of  the  bank  which  are 
received  or  paid  out  The  office  is  often  di- 
vided into  two  branches — that  Is,  of  receiv- 
ing teller  and  of  paying  teller — ^where  the 
business  of  the  bank  is  large,  and  the  duties 
cannot  conveniently  be  united  in  one  persoxL 
When  united,  the  duty  of  a  teller  is  to  receive 
all  moneys  offered  at  the  bank  in  payment  of 
notes  and  bills  previously  discounted  or  lodged 
for  collection,  as  they  severally  fall  due,  and 
all  moneys  offered  by  customers  of  the  bank 
to  be  deposited  to  their  credit  and  account, 
whether  arising  from  money  brought  by  them 
to  the  bank,  or  the  proceeds  of  dlsooants 
made  for  them,  to  pay  the  checks  of  depos- 
itors, as  money  is  from  time  to  time  drawn 
out,  or  for  notes  discounted,  and  to  redeem 
the  bills  of  the  bank  with  specie  when  the 
same  Is  demanded."  Mussey  v.  Eagle  Bank. 
50  Mass.  (9  Mete.)  306,  311. 

A  teller  of  a  bank  Is  an  agent  acting 
under  special  or  express  authority,  whose 
appointment  is  not  such  that  any  implica- 
tion of  undefined  powers  can  arise.  His  du- 
ties are  defined  with  an  approach  to  exact- 
ness.   Such  a  one — sometimes  called  a  "^pe- 
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cial  agent,'*  though  the  phrase  Is  open  to  ob- 
jection— the  principal  holds  out  to  the  public 
as  an  agent  with  limited  powers,  and  with 
such  a  one  third  persons  deal  sno  periculo. 
Walker  v.  St  Louis  Nat.  Bank,  5  Mo.  App. 
214,  217. 

The  teller  of  a  bank  Is  an  agent  acting 
under  a  special  or  express  authority,  and 
not  one  so  appointed  by  a  principal  that  there 
can  arise  any  Implication  of  undefined  pow- 
ers. The  teller  consequently  has  no  implied 
authority  to  certify  checks,  though  such  au- 
thority may  be  Implied  from  his  conduct  in 
certifying  checks,  and  the  subsequent  pay- 
ment of  them  by  the  bank.  Muth  y.  St 
Louis  Trust  C50.,  e?  S.  W.  978,  981.  94  Mo. 
App.  94. 

BANKABLB. 

"Bankable,**  as  used  In  regard  to  •'bank- 
able'* paper,  means  high  credit  paper,  which. 
If  the  time  of  payment  was  reasonable,  and 
the  bank  had  loanable  funds,  would  be  dis- 
countable. Edward  P.  Allis  Co.  y.  Madison 
Electric  Light  Heat  &  Power  Co^  70  N.  W. 
650,  651,  9  B.  D.  459. 

BANKABLE  CUBBJSNGT. 

A  contract  for  the  sale  of  slaves,  by 
which  the  purchaser  agreed  to  pay  on  deliv- 
ery the  sum  of  $25,000  in  bankable  Confed- 
erate currency,  and.  In  addition,  to  give  his 
note  for  the  further  sum  of  $20,000,  to  be 
paid  In  12  montha  after  call — ^the  seller  cov- 
enanting that  .  e  would  not  call  on  the  pur- 
chaser for  specie  when  It  was  at  a  premium, 
but  engaged  to  be  satisfied  with  the  bankable 
currency  of  the  day — means  the  currency  of 
the  Confederate  States;  the  only  ciu-rency  in 
circulation  at  the  time  the  contract  was  made 
being  Confederate  currency.  Rives  v.  Duke, 
105  U.  8.  132,  140,  26  L.  Ed.  1031. 

BANXABIiE  Ftnn>8. 

Confederate  money,  used  in  New  Orleans 
in  1802  universally  in  the  payment  of  debts 
due  to  banks,  recognized  in  Mississippi  as 
money,  and  generally  received  in  every  kind 
of  trade,  occupation,  and  business  as  a  medi- 
um of  exchange,  was  ''bankable  funds."  Fos- 
ter T.  Bank  of  New  Orleans,  21  La«  Ann. 
338,  840. 

BANKBB. 

Bee  "Individual  Banker";  "Private  Bank- 
ers." 

'^A  banker  is  one  who  keeps  a  place  for 
traffic  in  money;  who  there  receives  it  from 
others*  and  keeps  it  with  his  own,  using  the 
wlK>le  fund  as  his  own,  or  remits  it  at  re- 
quest to  other  places;  who  repays  it  at  the 
will  and  call  of  his  customer;  who  furnishes 


money  to  others  on  the  discount  of  their  obli- 
gations, or  on  securities  brought  by  them; 
and  who  buys  and  sells  bills  of  exchange. 
To  these  is  sometimes  added  the  issuing  of 
his  notes  to  pass  as  money,  when  allowed  by 
law  to  do  so."  People  v.  Doty,  80  N.  Y.  225, 
228  (quoting  Zane  on  Banks  &  Banking,  |  2). 

A  banker  is  a  trader  who  buys  money, 
or  money  and  debts,  by  creating  other  debts, 
which  he  does  with  his  credit;  exchanging^ 
for  a  debt  payable  in  the  future  one  payable 
on  demand.  The  very  first  banking  in  Eng- 
land was  pure  borrowing.  It  consisted  in 
receiving  money  in  exchange,  for  which 
promissory  notes  were  given,  payable  to  bear- 
er on  demand;  and  so  essentially  was  this 
banking,  as  then  understood,  that  the  monop- 
oly given  to  the  Bank  of  England  was  secur- 
ed by  prohibiting  any  partnership  of  more 
than  six  persons,  "to  borrow,  owe,  or  take 
up  any  sum  or  sums  of  money,  on  their  bills, 
or  notes  payable  at  demand."  And  it  had  ef- 
fect until  1772  (about  30  years),  when  the 
monopoly  was  evaded  by  the  introduction  of 
the  deposit  system.  The  relations  created 
are  the  same  as  those  created  by  the  issue  of 
notes.  In  both  a  debt  is  created.  The  evi- 
dence only  is  different  In  one  case  it  is  a 
credit  on  the  banker's  books;  in  the  other, 
his  written  promise  to  pay.  In  the  one  case 
he  discharges  it  by  paying  the  orders  (checks) 
of  his  creditor;  in  the  other,  by  redeeming 
his  promises.  Auten  v.  United  States  Nat. 
Bank,  19  Sup.  Ct  628,  635,  174  U.  S.  125,  43 
L.  Ed.  920. 

The  Internal  revenue  act  of  June  30, 1861, 
declaring  that  "all  brokers  and  bankers  doing 
business  as  brokers"  shall  be  subject  to  cer-. 
tain  taxes  on  merchandise,  gold,  silver,  etc., 
means  all  brokers  and  bankers  who  do  bro- 
kerage business  together  with  their  banking 
business,  and  does  not  apply  to  tb«se  who  are 
engaged  merely  in  the  banking  business. 
United  States  v.  Fisk,  70  D.  8.  (3  Wall.)  445, 
448,  18  L.  Ed.  243. 

"Banker,"  as  used  in  Laws  1875,  c.  871,  § 
49,  providing  that  it  shall  not  be  lawful  for 
any  bank,  banking  association,  or  individual 
banker  to  advertise  or  put  forth  a  sign  as  a 
savings  bank,  or  in  any  way  to  solicit  or  re- 
ceive deposits  as  a  savings  bank,  and  provid- 
ing for  a  forfeiture  in  case  of  a  violation  of 
the  statute,  means  one  who  has  availed  him- 
self of  the  banking  statutes  of  the  state,  and 
has  become  empowered  to  do  banking  there- 
under, and  does  not  mean  a  private  banker, 
who  exercises  in  his  business  no  more  than 
the  rights  and  privileges  common  to  all.  Peo- 
ple V.  Doty,  80  N.  Y.  225,  227. 

Two  attorneys  at  law  were  partners  in 
the  ownership  of  a  business,  which  was  held 
forth  to  the  public,  by  their  notes,  checks, 
etc.,  as  the  Perry  County  Bank.  Held,  that 
they  were  bankers,  within  Act  May  9,  1889, 
providing  for  the  punishment  of  any  banker 
receiving  a  deposit,  knowing  himself  to  be 
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InBoIrent     Common  wealth  r.   Sponsler,   16 
Pa,  Co.  Ct  R.  116,  119. 

The  wordB  "bank,"  "banker,"  'Tbroker," 
"stockjobber,"  when  used  in  the  revenue  act, 
shall  be  construed  to  include  whoever  has 
money  employed  in  the  business  of  dealing 
in  coin,  notes,  or  bills  of  exchange,  or  in  the 
business  of  dealing  in  or  buying  or  selling 
any  kind  of  bills  of  exchange,  checks,  drafts, 
bank  notes,  promissory  notes,  bonds,  or  oth- 
er writing  obligatory,  or  stock  of  any  kind 
or  description  whatsoever,  or  receiving  mon- 
ey on  deposit  Hurd*s  Rev.  St  111.  1901,  p. 
149a,  c.  120,  f  292,  subd.  3. 

Within  the  meaning  of  the  chapter  re- 
lating to  the  listing  of  personal  property  for 
taxation,  the  term  "banker"  includes  every 
company,  association,  or  person,  not  incor- 
porated under  any  law  of  this  state  or  of 
the  United  States  for  banking  purposes,  who 
shall  keep  any  office  or  other  place  of  busi- 
ness, and  engage  in  the  business  of  lending 
money,  receiving  money  on  deposit,  buying 
and  sellii^g  bullion,  bills  of  exchange,  notes, 
bonds,  stocks,  or  other  evidences  of  indebt- 
edness, with  a  view  to  profit  Bates'  Ann. 
St   Ohio,   1904,   §  2758. 

Every  person,  firm,  or  company,  and  ev- 
ery incorporated  or  other  bank,  having  a 
place  of  business  where  credits  are  opened 
by  the  deposit  or  collection  of  money  or 
currency,  subject  to  be  paid  or  remitted  upon 
draft  check,  or  order,  or  where  money  is  ad- 
vanced or  loaned  on  stocks,  bonds,  bullion, 
bills  of  exchange,  or  promissory  notes,  or 
where  stocks,  bonds,  bullion,  bills  of  ex- 
change, or  promissory  notes  are  received  for 
discount  or  sale,  shall  be  a  banker,  within 
the  meaning  of  the  war  revenue  act  of  189S^ 
U.  S.  Comp.  St  1901,  p.  2286. 

Broker  distinsiiished. 

"Banker,"  as  used  in  Rev.  St  §§  8407, 
8408,  providing  that  every  person  having  a 
place  of  business  where  money  is  advanced 
or  loaned  on  stocks,  bonds,  etc.,  or  where 
stocks,  bonds,  etc.,  are  received  for  dis- 
count or  for  sale,  shall  be  regarded  as  a  bank- 
er, and  subject  to  certain  tax,  includes  one 
who  employs  capital  in  his  business,  and 
has  a  regular  place  for  transacting  It  and 
whose  business  is  buying  and  selling  stocks 
for  his  customers;  such  person  not  being  a 
broker,  who,  without  employing  capital  of 
his  own,  simply  negotiated  purchases  and 
sales  of  stocks  for  others,  receiving  only  the 
usual  commissions  for  services  of  that  char- 
acter. Richmond  v.  Blake,  10  Sup.  Ct  204, 
205,  132  U.  S.  592,  33  L.  Ed.  481. 

Am  dealer  in  capital, 

A  banker  is  a  dealer  in  capital — an  in- 
termediate party  between  the  borrower  and 
the  lender,  who  borrows  of  one  party  and 
lends  to  another — and  the  business  of  bank- 
ing 18,  among  other  things,  the  establishment 


of  a  common  fund  for  lending  money.  Mead- 
owcroft  V.  People,  45  N.  B.  303,  304,  163  Ut 
56,  35  L.  R.  A.  176,  54  Am.  St  Rep.  447. 

A  banker  is  a  dealer  in  capital — an  In- 
termediate party  between  the  borrower  and 
lender.  He  borrows  of  one  party  and  lends 
to  another,  and  the  difference  between  the 
terms  on  which  be  borrows  and  lends  is  the 
soured  and  measure  of  his  profits.  Curtis  v. 
Leavitt  15  N.  Y.  9,  167.  Banking,  regarded 
as  a  business,  includes  the  borrowing  of  moo- 
ey,  as  one  of  its  features  or  Incidents.  Deposit 
Bank  of  Carlisle  ▼.  Fleming  (Ky.)  44  8.  W. 
961,963. 

The  business  of  a  banker  implies  capitaL 
A  man  holding  himself  out  as  a  banker 
gives  public  proclamation  that  he  has  mon- 
ey and  property  readily  convertible  into 
money,  in  his  possession  and  subject  to  his 
control,  and  for  that  reason  he  may  be  safely 
trusted.  Baker  v.  State,  12  N.  W.  12,  17» 
54  Wis.  36a 

.  As  money  oltanser. 

The  term  "banker"  includes  all  the  busi- 
ness of  a  money  changer.  "Money  changer" 
is  defined  by  Webster  to  be  "a  broker  who 
deals  in  money  or  exchanges."  Thus  de- 
fined, it  is  included  in  the  business  of  a 
banker,  and  constitutes  the  greater  part  of 
it  Uncurrent  funds  and  the  exchanging  of 
one  kind  of  money  for  another  are  equally 
the  practice  of  the  money  changer  and  the 
banker.  Hence  a  banker  may  be  required 
to  obtain  a  license  under  a  city  charter  au- 
thorizing it  to  license,  tax,  and  regulate  mon- 
ey changers.  Hinckley  v.  City  of  Belleville, 
43  111.  183,  184. 

As  one  who  roceiTes  and  sells  for  •>• 
other. 

Rev.  St  §  3407,  enacts  that  every  person, 
firm,  or  company,  having  a  place  of  busi- 
ness where  stocks,  bonds,  bills  of  exchange, 
or  promissory  notes  are  received  for  discount 
or  for  sale  shall  be  regarded  as  a  bank  or  u 
a  banker.  It  was  sought  to  collect  from  a 
corporation,  whose  only  business  was  the 
investing  of  its  own  capital  in  mortgage 
securities  on  real  estate,  and  selling  sucb 
mortgage  securities  with  the  company's  guar- 
anty, an  internal  revenue  tax  as  a  banker. 
In  considering  this  claim,  the  court  said: 
''Surely  Congress  did  not  intend  that  co^ 
porations  or  persons  who  have  a  place  of 
business  where  they  sell  their  own  stoclts, 
bonds,  bills,  or  notes  should  be  regarded 
as  bankers.  If  they  did,  the  vast  proportion 
of  the  corporations  and  of  the  merchants 
and  manufacturers  of  the  country  would  be 
included.  But  tlie  language  of  the  statute  is, 
'Where  such  property  is  received  for  dis- 
count or  for  sale.'  The  use  of  the  word 
'received'  is  significant  In  no  proper  sense 
can  it  be  understood  that  one  receives  his 
own  stocks  and  bonds  or  bills  or  notes  for 
discount  or  for  sale.    He  receives  the  bonda^ 
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bins,  or  notefl  belonging  to  him  as  evidence! 
of  debt,  though  he  may  sell  them  afterwards. 
Nobody  would  understand  that  to  be  banking 
business.  But  when  a  corporation  or  natural 
jperson  receives  from  another  person,  for 
discount,  bills  of  exchange  or  promissory 
notes  belonging  to  that  other,  he  is  acting 
as  a  banker;  and,  when  a  customer  brings 
bonds  or  stocks  for  sale,  and  they  are  receiv- 
ed for  the  purpose  for  which  they  are  brought 
—that  is,  to  be  sold — ^the  case  is  presented 
which  we  think  was  contemplated  by  thQ 
statute.  In  common  understanding,  he  who 
receives  goods  for  sale  is  one  who  receives 
them  as  an  agent  for  a  principal  who  is  the 
owner.  He  is  not  one  who  buys  and  sells 
on  his  own  account."  Selden  v.  Equitable 
Trust  Co.,  94  U.  S.  419,  422,  423,  24  L.  Bd. 
249. 

As  one  who  rooelTes  deposits  and  loans 
money. 

Having  a  place  of  business  where  de- 
posits are  received  and  paid  out  on  the 
•checks,  and  where  money  is  loaned  on  secu- 
rity. Is  the  substance  of  the  business  of  a 
banker.  Warren  v.  Shook,  91  U.  S.  704.  712. 
23  L.  Bd.  421. 

A  banker  is  one  having  a  place  of  busi- 
ness where  deposits  are  received  and  paid 
out  an  checks,  and  where  money  is  loaned 
on  security,  and  it  seems  that  at  least  these 
elements  must  coincide  in  order  to  bring  a 
person  within  any  definition  of  "banker." 
A  person  Is  not  rendered  a  banker  by  rea- 
son of  the  fact  that  he  exercises  one  of  the 
functions  usually  appertaining  to  bankers, 
but,  to  come  within  the  definition,  must 
prosecute  at  least  all  the  lines  of  business 
named.  State  v.  Comptoir  National  D'Bs- 
compte  de  Paris  (La.)  26  South.  91,  95. 

Trustee  dlstingnlslied* 

The  trade  of  a  banker  Is  to  receive  mon- 
«y  and  use  it  as  if  it  were  his  own;  he  be- 
coming debtor  to  the  person  who  has  letat 
or  deposited  the  money  with  him,  and  ac- 
countable to  such  person  as  a  debtor,  but 
not  as  a  trustee.  The  relationship  existing 
is  that  of  debtor  and  creditor,  purely,  with 
tio  admixture  of  any  fiduciary  character;  the 
banker  being,  with  relation  to  his  customer, 
neither  a  trustee  nor  a  quasi  trustee,  but 
simply  a  debtor  for  a  loan.  Collins  v.  State 
<Fla.)  15  South.  214,  218. 

As  nninoovporated  association. 

Bankers  are  unincorporated  associations 
exercising  banking  powers,  while  the  banks 
are  incorporated  associations.  Exchange 
Bank  of  Columbus  v.  Mines,  8  Ohio  St  1, 

BANKER  (In  Gaming). 

A  banker  is  the  one  who  conducts  the 
bank  in  a  game  where  every  one  bets  against 


a  fund  Into  which  all  winnings  are  placed, 
and  from  which  all  losses  are  paid.  People  v. 
CarroU,  22  Pac.  129, 181,  80  Cal.  163. 

A  banker,  in  the  language  of  the  gamb- 
ling house,  is  a  person  who  exhibits  a  fund  of 
money  or  property  to  be  staked  on  all  bets 
which  others  may  choose  to  make  against 
him  on  the  game  which  he  exhibits  to  entice 
bets.  Commonwealth  v.  Bums,  27  Ky.  (4 
J.  J.  Marsh.)  177,  180. 

BANKING. 

As  franchise,  see  "Franchise.** 

Banking,  when  viewed  in  detail,  may 
consist  of  a  succession  of  receiving,  de- 
positing, loaning,  and  borrowing  money,  and 
buying  and  selling  exchange,  and  acts  of  like 
character  intended  to  be  pursued  as  a  busi- 
ness and  occupation.  Nevetheless  any  per- 
son may,  without  being  a  banker,  borrow  or 
loan  money,  or  be  a  depositary  of  money, 
or  buy  and  sell  exchange,  or  be  the  drawer 
or  holder  of  any  kind  of  commercial  paper, 
provided  that  it  be  not  done  as  a  business 
and  occupation.  But  where  a  corporation 
which  by  its  charter  was  prohibited  from 
banking  was  accustomed,  as  a  business  and 
occupation,  to  deal  In  exchange  for  profit 
such  transactions  were  in  controversion  of 
the  charter.  Ohio  Life  Ins.  &  Trust  Co.  v. 
Merchants*  Ins.  Co.,  80  Tenn.  (11  Humph.) 
1,  23,  53  Am.  Dec.  742. 

The  business  of  banking,  as  defined  by 
law  and  custom,  consists  of  Issuing  notes, 
payable  on  demand.  Intended  to  circulate 
as  money,  where  the  banks  are  banks  of  is- 
sue; in  receiving  deposits  payable  on  de- 
mand; in  discounting  commercial  paper; 
making  loans  of  money  on  collateral  security; 
buying  and  selling  bills  of  exchange;  nego- 
tiating loans;  and  dealing  in  negotiable  se- 
curities issued  by  the  government,  state  and 
national,  and  municipal  and  other  corpora- 
tions. First  Nat.  Bank  v.  Turner,  57  N.  E. 
110, 112, 154  Ind.  456;  Richards  v.  Incorporat- 
ed Town  of  Rock  Rapids  (U.  S.)  31  Fed. 
505,  509;  Mercantile  Nat  Bank  v.  City  of 
New  York,  7  Sup.  Ct  826,  835,  121  U.  S.  138, 
30  L.  Ed.  895;  Bressler  v.  Wayne  County,  49 
N.  W.  787,  788,  32  Neb.  834,  13  L.  R.  A. 
614;  First  Nat  Bank  v.  Chehalis  County,  32 
Pac.  1051,  1054,  6  Wash.  64. 

Banking  is  the  business  or  employment 
of  the  banker,  or  the  business  of  the  bank. 
Baker  v.  State,  12  N.  W.  12,  17.  54  Wis. 
368. 

Banking  is  the  employment  of  establish- 
ing a  common  fund  for  the  loan  of  money 
and  discounting  of  notes.  Issuing  bills,  taking 
deposits,  making  collections  of  money  or  notes 
deposited,  and  negotiating  bills  of  exchange. 
City  of  New  Orleans  v.  New  Orleans  Savings 
Inst,  32  La.  Ann.  527,  531. 
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At  common  law  the  business  of  banking 
and  all  Its  branches  was  open  and  free  to 
all,  and  It  did  not  constitute  one  of  the 
prerogatiyes  of  the  sovereign,  or  pertain  to 
sovereignty.  State  v.  Scougal,  51  N.  W.  856, 
860,  3  S.  D.  55,  15  L.  R.  A.  477,  44  Am.  St 
Rep,  756. 

The  Investment  of  the  premiums,  etc., 
received  by  a  life  Insurance  association,  in 
loans  secured  by  mortgage  or  otherwise, 
does  not  constitute  carrying  on  a  banking 
business.  Life  Ass*n  of  America  v.  Levy, 
83   La.   Ann.   1203,    1209. 

The  issue  of  paper  designed  to  circu- 
late In  the  form  of  bank  bills  is  an  act  of 
banking.  People  v.  River  Raisin  &  L.  E. 
R.  Ck>.,  12  Mich.  389,  395,  86  Am.  Dec.  64. 

The  business  of  banking  has  acquired  a 
restricted  legal  signification,  applying  only  to 
tho&e  banks  which  exercise  the  function 
of  issuing  paper  money.  It  is  in  this  sense 
that  the  term  "banking**  has  been  used  in 
the  statutes  of  Ohio,  with  very  few  excep- 
tions, since  1816,  and  such  is  the  meaning 
given  to  the  word  by  the  constitution,  as  is 
apparent  from  article  13,  §  7,  providing  that 
no  act  of  the  General  Assembly  authorizing 
associations  with  banking  powers  shall  take 
effect  until  it  shall  have  been  submitted  to 
the  people  at  a  general  election,  and  approv- 
ed by  a  majority  of  all  electors  voting  at 
such  election.  Exchange  Bank  of  Columbus 
v.  Hlnes,  3  Ohio  St  1,  31. 

"Banking/'  as  used  in  Laws  1838,  c. 
260,  under  which  moneyed  corporations  or- 
ganized In  accordance  with  its  provisions  are 
authorized  to  carry  on  the  business  of  bank- 
ing by  discounting  bills,  notes,  and  other  evi- 
dences of  debt,  by  receiving  deposits,  by 
buying  and  selling  gold  and  silver  bullion, 
foreign  coins,  and  bills  of  exchange,  and 
by  loaning  money  on  both  real  and  personal 
property,  means  the  establishing  of  a  com- 
mon fund  for  lending  money,  discounting 
notes,  issuing  bills,  receiving  deposits,  col- 
lecting money  on  notes  deposited,  and  nego- 
tiating bills  of  exchange.  Nassau  Bank  v. 
Jones,  95  N.  Y.  115, 120,  47  Am.  Rep.  14. 

"Banking,"  as  used  In  Const  art.  4,  8 
85,  providing  that  the  Legislature  shall  pro- 
hibit any  person,  association,  or  corpora- 
tion from  exercising  the  privilege  of  bank- 
ing or  creating  paper  to  circulate  as  money, 
means  the  issuing  of  paper  money  or  bank 
bills,  and  does  not  include  the  ordinary  func- 
tions of  banking.  Bank  of  Martinez  y.  Hem- 
me  Orchard  &  Land  Co.,  88  Pac.  963,  964,  105 
CaL  376. 

The  act  prohibiting  the  carrying  on  of 
banking  business  by  individuals  and  incor- 
porated companies,  unless  specially  author- 
ized by  law,  does  not  preclude  Individuals  or 
corporations,  if  otherwise  authorized,  from 
lending  their  funds  on  promissory  notes  by 
way  of  discount  or  otherwise.    The  evil  in- 


tended to  be  guarded  against  Is  Hie  keeping 
of  an  office  of  deposit  for  the  purpose  of 
carrying  on  the  banking  business.  People  r. 
Brewster  (N.  Y.)  4  Wend.  498,  500. 

The  act  of  having  a  deposit  in  a  Chicago 
bank,  and  drawing  checks  thereon  in  pay- 
ment of  obligations,  and  buying  checks  or 
exchange  from  other  banks  or  persons  to 
replenish  the  deposit  fund  in  the  Chicago 
bank,  is  not  transacting  the  business  of  a 
banker,  within  the  interdiction  of  a  bond 
that  the  obligor  would  not  engage  in  the 
banking  business  at  a  place  named  during 
the  period  of  five  years.  Scott  ▼.  Bumham, 
56  IIL  App.  28,  30. 

BANKING  ASSOCIATION. 

See  "Moneyed  Corporation." 

BANKING  CORPORATION. 

A  building  and  loan  association  l8  not 
a  banking  corporation,  within  the  meaning 
of  Rev.  St  U.  S.  §  5243,  prohibiting  the  use 
of  the  word  ••national"  In  the  corporate  name 
of  banking  corporations,  excepting  national 
banking  corporations.  Lomb  v.  Pioneer  Sav- 
ings &  Loan  Co.,  106  Ala.  671,  17  South.  670. 
67L 

"Banking  corporations"  are  but  tmstees. 
They  are  artificial  bodies  created  with  the 
view,  in  a  great  measure,  to  the  public  in- 
terest. Agricultural  Bank  v.  Burr,  24  Me. 
(11  Shep.)  256,  270. 

The  term  '*banklng  corporation,"  as  used 
in  Laws  1894,  c.  1,  §  28,  providing  that  taxa- 
tion of  banking  corporations  is  specifically 
provided  for  In  this  act  Is  to  be  under- 
stood as  Including  not  only  every  corporate 
body  doing  a  general  banking  business, 
whether  under  state  or  national  authority^ 
but  also  all  property  employed  by  banking, 
whether  owned  by  corporations  or  individ- 
uals. Board  of  Com'rs  of  Rice  County  v. 
Citizens'  Nat  Bank  of  Faribault,  23  Minn. 
280,  281,  283. 

The  term  "banking  corporation,"  as  used 
In  Const.  Ohio  1857,  art  8,  relating  to  the 
liability  of  stockholders  in  such  corporatlonsi 
means  banks  of  issue  only,  and  not  banks  of 
discount  and  deposit  Allen  v.  Clayton.  18 
N.  W.  663,  667,  63  Iowa,  11,  50  Am.  Rep. 
716. 

BANKING  GAME. 

The  essentia]  element  of  a  **banklng 
game"  Is  that  it  is  one  against  the  many, 
and  the  banker  accepts  all  the  bets.  A  bank- 
ing game  Is  where  one  person  keeps  or  ex- 
hibits the  game,  and  bets  against  all  comers, 
and  does  not  Include  a  game  ordinarily  a 
game  of  craps.  Cunmilngs  ▼.  State  (Tex.) 
72  &  W.  395,  396. 
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A  banking  game  is  a  game  conducted  by 
one  or  more  persons,  where  there  is  a  fmid 
against  which  everybody  has  a  right  to  bet; 
the  bank  being  responsible  for  the  pay- 
ment of  all  the  fnnds,  taking  all  that  is  won 
and  checking  out  all  that  is  lost  People  r. 
Carroll,  22  Pac.  129,  131,  80  Cal.  153. 

The  terms  "banking"  or  "other  game 
for  money,"  as  used  in  a  statute  prohibiting 
gambling,  do  not  refer  to  some  intangible 
mental  deylce,  but  a  tangible  device  adapted, 
devised,  and  used  for  the  purpose  of  carry- 
ing on  a  gambling  game.  State  v.  Gltt  Lee, 
6  Or.  425,  426,  428. 

The  supreme  test  of  a  gaming  table  or 
banking  game  is  whether  the  exlilbitor  pays 
all  the  winnings  of  the  bettors,  and  takes 
all  their  losses — whether  it  is  a  case  of  the 
one  against  the  many.  Bell  v.  State,  32  Tex. 
Or.  R.  187,  22  S.  W.  687. 

Craps. 

"Banking  game,"  as  used  in  Pen.  Code, 
art  358,  which  provides  a  penalty  for  the 
keeping  of  any  gaming  table  or  bank  of  any 
name  or  description  whatever,  or  any  table 
or  bank  used  for  gaming  which  has  no  name, 
does  not  include  the  game  of  craps.  Bell  v. 
State  (Tex.)  21  S.  W.  366. 

Dioe  throwiAg. 

Where  a  person  threw  the  dice,  took 
all  the  bets,  stood  behind  the  table,  and  was 
one  against  many,  he  was  the  dealer  of  the 
game,  and  hence  the  game  was  a  "banking 
game."  Shaw  v.  State,  33  S.  W.  1078^  35 
Tex.  Cr.  B.  3»4. 

"A  banking  game,  in  the  meaning  of  the 
law,  is  one  in  which  the  owner  or  exhibitor 
of  the  game  bets  against  all  persons  who 
come,  and  includes  a  game  played  by  means 
of  dice  thrown  from  a  box  by  a  player  who 
paid  a  certain  sum  for  each  throw  of  the 
dice,  and,  if  he  threw  the  number  corre- 
sponding with  the  one  oa  either  of  the  prize 
checks  on  the  cloth,  on  which  there  were 
several  blank  checks  or  numbers,  he  won  the 
prize  of  that  check;  the  owner  giving  the 
privilege  of  throwing  the  dice  to  all  who  de- 
sire upon  their  giving  the  regular  sum." 
State  V.  Martin,  22  Ark.  420,  422. 

Faro. 

The  game  called  "faro"  is  a  banking 
game.  Patterson  v.  State,  12  Tex.  App.  222, 
224. 

ll«i]ite. 

The  game  of  monte  Is  especially  enu- 
merated in  Pen.  Code,  art.  360,  as  a  banking 
game.    Evans  v.  State  (Tex.)  22  S.  W.  18. 

Rondo* 

"Rondo  is  a  banking  game,  and  in- 
cluded in  a  statute  making  it  criminal  to  bet 
at  certain  specified  games,  or  at  any  other 


gaming  table  or  bank,  or  any  other  gaming 
device."    Randolph  v.  State,  9  Tex.  521-623. 

Senate  poker. 

The  term  "gaming  bank,"  in  a  statute 
prohibiting  the  exhibition  for  the  purpose 
of  gaming  of  a  gaming  bank  and  table, 
does  not  include  the  game  of  senate  poker, 
which  may  be  played  on  any  table  or  smooth 
surface,  though  conducted  by  one  who  takes 
a  percentage  from  the  gamblers,  but  who 
does  not  gamble  himself.  Hairston  v.  State, 
30  S.  W.  811,  34  Tex.  Or.  R.  346. 

BANXIHO  HOUB8. 

Banking  hours  are  those  hours  in  the 
day  when  the  bank  is  open  to  do  its  ordinary 
business  over  the  counter.  It  does  not  in- 
clude the  time  after  the  bank  closes  to  public 
custom  or  business,  but  which  is  devoted  by 
the  employes  or  officials  to  settling  up  the 
affairs  of  the  day,  etc.,  and  to  the  sending  or 
receiving  of  packages  or  messages,  etc.  Mar- 
shall V.  American  Exp.  Co.,  7  Wis.  1,  23,  73 
Am.  Dec.  381. 

BANKING  HOUSE. 

Currency  Act  of  1864  requires  banks  cre- 
ated under  the  statute  to  transact  their  usual 
business  at  an  office  or  banking  house  speci- 
fied in  its  organization  certificate.  Held,  that 
the  phrase  ''banking  house"  did  not  prevent 
the  purchase  of  coin  by  one  bank  at  the 
banking  house  of  another;  it  being  unavoid- 
able that  some  of  the  business  of  a  bank  be 
transacted  away  from  the  bank.  Merchants' 
Nat  Bank  v.  State  Nat.  Bank,  77  U.  S.  (10 
Wall.)  604,  651,  19  L.  Bd.  lOOa 

BANKING  HOUSE  (In  Gaming). 

"Banking  house,"  as  used  in  Rev.  St 
8  Oil,  prohibiting  gaming,  and  punishing  the 
keeping  of  a  banking  house  or  banking  game, 
means  any  house  carrying  on  a  game  of 
chance,  which  has  capital  always  ready  for 
play,  whether  the  capital  Is  owned  or  fur- 
nished by  the  house,  or  made  up  at  the  time 
by  the  players.  The  expression  1$  sufficient- 
ly definite  in  its  meaning  to  constitute  a 
sufficient  description  of  the  offense,  without 
further  definition.  State  v.  Lenares,  12  La. 
Ann.  226;  State  v.  Markham,  15  La.  Ann. 
408;  State  v.  Hunter  (La.)  30  South.  261,  262; 
People  V.  Carroll,  22  Pac  129.  131,  80  Cal. 
153;  State  v.  Thomas,  50  Ind.  292,  293; 
In  re  Lee  Tong  (U.  S.)  18  Fed.  253;  State 
V.  Gltt  Lee,  6  Or.  425,  428;  AUller  v.  State, 
48  Ala.  122,  126;  Foster  v.  Territory,  1 
Wash.  St  411,  25  Pac.  459,  460;  Lowry  v. 
State,  1  Mo.  722;  Evans  v.  State  (Tex.)  22 
S.  W.  18;  Stearnes  v.  State,  21  Tex.  692,  694. 

BANKING  INSTITimON. 

Revenue  Act  Pa.  June  8,  1891  (P.  L. 
229)  I  1,  imposing  a  tax  on  mortgages  and 
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moneys  owing  by  solvent  debtors,  whether 
by  promissory  note,  or  penal  or  single  bill, 
bond,  or  judgment,  except  bank  notes  or 
notes  discounted  by  any  banking  Institution, 
means  a  corporation — ^an  incorporated  insti- 
tution— and  not  a  private  bank.  Common- 
wealth V;  McKean  County,  49  AXL  982,  200 
Pa.  383. 

BANKING  POWERS. 

"Banking  powers  consist  in  the  right  of 
issuing  notes,  making  discounts,  and  receiv- 
ing deposits/*  New  York  Firemen  Ins.  Go. 
V.  Ely  (N.  Y.)  2  Cow.  664,  711. 

Const  art  18,  §  7,  providing  that  no  act 
of  the  General  Assembly  authorizing  asso- 
ciations with  banking  powers  shall  take 
effect  until  It  shall  be  submitted  to  the  peo- 
ple at  the  next  general  election,  and  be  ap- 
proved by  a  majority  of  all  the  voters  vot- 
ing at  such  election,  includes  only  banks  of 
issue,  or  those  banks  which  have  the  au- 
thority of  issuing  notes  Intended  to  circu- 
late as  money,  since  at  the  date  of  the  adop- 
tion of  the  Constitution,  and  for  a  long  time 
prior  thereto,  the  phrase  "banking  powers" 
had  become  used  in  a  restricted  sense,  which 
related  only  to  the  powers  employed  in  the 
making  and  issuing  of  paper  money;  and  it 
appears  from  the  debates  in  the  constitution- 
al convention  that  the  evil  which  the  con- 
vention intended  to  restrict  was  the  power 
of  banks  to  issue  their  own  notes  to  circu- 
late as  money.  Dearborn  v.  Northwestern 
Sav.  Bank,  42  Ohio  St.  617,  619,  51  Am.  Rep. 
861. 

The  phrase  "banking  powers,"  as  used 
in  Const,  art.  13,  §  7,  which  declares  that 
no  act  authorizing  associations  with  banking 
powers  shall  take  effect  until  It  shall  be  sub- 
mitted to  the  people  and  approved  by  a  ma- 
jority of  the  electors,  does  not  include  a 
building  and  loan  association  authorized  to 
collect  money  from  Its  members,  and  to 
loan  it  among  them  for  the  purpose  of  ena- 
bling its  members  to  buy  lots  or  houses,  or 
to  build  and  repair  houses.  Forrest  City 
United  Land  &  Bldg.  Ass'n  v.  Gallagher,  25 
Ohio  St  206,  214. 

BANKING  PRINCIPI.es  AND  USAGES. 

Banking  principles  and  usages,  within 
the  meaning  of  a  bank  charter  providing  that 
it  shall  be  lawful  for  the  bank  to  loan  money, 
buy,  sell,  and  negotiate  bills  of  exchange, 
checks,  and  promissory  notes,  and  discount, 
upon  bank  principles  and  usages,  bills  of  ex- 
change, post  notes,  and  promissory  notes, 
and  other  negotiable  paper,  do  not  impose 
upon  the  bank  a  prohibition  against  receiv- 
ing on  Its  loans  and  discounts  more  than  6 
per  cent,  per  annum.  The  plain  and  obvious 
meaning  of  the  words  is  that  the  bank  may 
take  on  loans  and  discounts  the  interest  in 


advance.    McLean  v.  Lafayette  Bank  (17.  &.> 
16  Fed.  Gas.  264,  268. 

BANKING  PBIVII.EGES. 

The  term  "banking  privHeges"  in  Consl 
Art  10,  8  1,  in  reference  to  banks  and  cor- 
porations embracing  banking  privileges,  does 
not  include  the  character  or  the  power  of 
corporations  to  receive  money  on  general  or 
special  deposit,  to  lend  money  securities,  to 
discount  or  purchase  bills,  notes,  or  other 
evidences  of  Indebtedness,  as  the  right  to 
carry  on  such  business  Is  neither  a  privilege 
nor  a  franchise.  It  does  not  Include  an- 
nuity, safe  deposit,  and  trust  companies, 
though,  in  addition  to  their  other  corporate 
powers,  they  have  power  to  receive  genera) 
deposits  of  money,  or  to  loan  or  Invest  the 
money  so  deposited,  as  well  as  their  own  cap- 
ital, on  mortgages,  or  by  purchasing  billfl. 
notes,  and  other  evidences  of  indebtedness. 
International  Trust  Co.  v.  American  lioaa 
&  Trust  Co.,  65  N.  W.  78,  79,  62  Minn.  501* 

BANKRUPT. 

"The  following  are  the  definitions  of 
the  word  'bankrupt*  by  Ash,  who  wrote  his 
dictionary  several  years  before  our  Revolu- 
tion: Adjectlvje,  'Broken  for  debt,'  Incapa- 
ble of  payment,'  'insolvent';  substantive, 
'Incapable  of  paying  his  debts';  verb,  ti> 
break  a  person,'  'to  render  a  person  Incapable 
of  paying  his  debts.'  He  defines  'bankrupt- 
cy' the  'state  of  a  bankrupt'  Johnson  car- 
ries the  definitions  through  the  various  parts 
of  speech  to  the  same  effect  AdJectiTe,  In 
debt  beyond  the  power  of  payment';  substan- 
tive, 'a  man  in  debt  beyond  the  power  of  pay- 
ment'; verb,  to  disable  one  from  satisfying 
his  creditors.'  We  are  referred  to  Webster 
as  narrowing  the  word  'bankrupt'  to  an  In- 
solvent trader.'  He  does  so.  Indeed,  follow- 
ing Blackstone,  whose  definition  does  not 
pretend  to  give  the  general  sense.  The  lat- 
ter wrote  for  students  of  the  English  law, 
and  of  course  took  the  statute  definition  as  it 
stood  in  the  time  of  Elizabeth,  or  had  been 
expanded  by  subsequent  legislation  or  judi- 
cial construction.  Webster  himself  thus 
treats  the  term  as  one  of  legal  art,  entirely 
destroying  the  harmony  of  signification  be- 
tween the  substantive  and  its  kindred  words 
in  other  parts  of  speech."  Kunzler  v.  Ko- 
haus  (N.  Y.)  5  Hill,  817,  820. 

"Judge  Story  construed  the  word  'bank- 
rupt' in  the  bankruptcy  act  of  the  United 
States  [Act  July  1,  1898,  c.  541,  80  Stat  M 
(U.  S.  Comp.  St  1901,  p.  8418)]  in  Arnold  t. 
Maynard  (U.  S.)  1  Fed.  Cas,  1181.  He  says  it 
describes  one  acting  in  contemplation  by  ac- 
tually stopping  his  business,  because  be  is 
insolvent  and  utterly  incapable  of  carrying  it 
on."  Utley  v.  Sn^ith,  24  Conn.  290,  310^  6^ 
Am.  Dec  168. 
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▲  '^nkrnpt"  was  originally  defined  to 
be  one  who  concealed  bis  property,  or  fraud- 
ulently evaded  payment,  and  hence  his  bank 
for  trade  was  broken  up  and  his  assets  divid- 
ed.   Ashby  V.  Steere  (U.  8.)  2  Fed.  Cas.  15, 17. 

A  bankrupt  is  one  who  Is  unable,  or  who 
willfully  refuses,  to  pay  his  debts  In  fulL 
In  re  Scott  (U.  8.)  21  Fed.  Gas.  800,  808. 

A  corporation  Is  "bankrupt,"  In  a  legal 
sense  of  that  term,  when  It  has  done,  or  has 
suffered  to  be  done,  some  act  which  Is  by  law 
declared  to  be  an  act  of  bankruptcy,  or  when 
proceedings  In  bankruptcy  have  been  Insti- 
tuted by  or  against  It  Mere  financial  em- 
barrassment causing  a  discontinuance  of  busi- 
ness does  not  make  It  bankrupt  Barr  v. 
Bartram  &  Fanton  Mfg.  Ck>.,  41  Conn.  502, 
506. 

Delitor  dlstlncvislied* 

"Bankrupt,"  as  used  In  the  bankruptcy 
act  shall  Include  a  person  against  whom 
an  involuntary  petition  or  an  application  to 
set  a  composition  aside  or  to  revoke  a  dis- 
charge has  been  filed,  or  who  has  filed  a 
voluntary  petition,  or  who  has  been  adjudged 
a  bankrupt    U.  8.  Comp.  St  1901,  p.  3418. 

In  the  statute  relating  to  acts  of  bank- 
ruptcy committed  by  any  debtor  or  bankrupt, 
the  word  "bankrupt"  Is  used  as  descriptive 
of  a  person  who  is  a  debtor,  but  who  has  not 
at  the  time  of  committing  the  offense  be- 
come a  bankrupt.  A  "bankrupt"  In  the 
sense  of  the  act  Is  a  debtor  and  something 
more.  He  is  a  debtor  who  has  committed 
an  act  of  bankruptcy  declared  to  be  such 
by  the  bankrupt  law.  A  debtor  may  or  may 
not  be  a  bankrupt  -United  States  t.  Pusey 
(U.  8.)  27  Fed.  Gas.  631,  832. 

As  insolTeat  trader. 

''In  Bngland  the  bankrupt  system  Is  con- 
fined exclusively  to  traders  and  the  creditors 
of  traders,  and  does  not  apply  to  persons 
In  any  other  class  of  business.  In  this  coun- 
try the  term  has  had  uniformly  the  same 
meaning,  so  that  It  may  well  be  doubted 
whether  an  act  of  Congress  subjecting  to 
such  a  law  every  description  of  persons  with- 
in the  United  States  would  comport  with  the 
spirit  of  the  powers  vested  In  relation  to 
the  subject."  Adams  v.  Storey  (U.  8.)  1  Fed. 
Cas.  141,  142. 

BANKBUPT  XiAW. 

A  bankrupt  law  Is  a  law  for  the  benefit 
and  relief  of  creditors  and  their  debtors,  in 
cases  In  which  the  latter  are  unable  or  un- 
willing to  pay  their  debts;  and  a  law  on  the 
subject  of  "bankruptcies,"  in  the  sense  of 
the  Constitution,  Is  a  law  making  provision 
for  cases  of  persons  falling  to  pay  their 
debts.  4  laiiot.  Deb.  282.  The  laws  upon 
that  subject  in  a  general  sense,  concern  the 
relation  of  debtor  and  creditor,  a  relation 


existing  largely  between  cltlsens  of  different 
states,  and,  in  fact  constituting  a  branch  of 
those  great  commercial  relations  over  which 
the  power  of  Congress  Is  also  extended.  The 
expression  has  also  a  limited  signification; 
that  Is.  that -It  concerns  the  relation  of  debtor 
and  creditor  In  cases  where  the  debtor  Is 
unable  or  unwilling  to  pay  his  debts.  Such 
laws  have  for  their  object  the  appropriation, 
either  voluntarily  or  by  compulsion,  of  the 
debtor's  property  to  the  payment  of  his  debts 
pro  tanto,  or  In  full  as  the  case  may  be,  and 
the  relief  of  honest  debtors.  Tb  accomplish 
this  object  these  laws  are  made  to  operate 
upon,  affect  and  control  the  relations  of 
the  parties,  so  as  to  limit  and  circumscribe 
the  rights  of  the  debtor  In  and  his  control 
over  his  property,  In  many  particulars,  be- 
fore any  proceedings  In  bankruptcy  shaU 
have  been  commenced.  Under  these  princi- 
ples section  44  of  the  bankrupt  act  of  1867, 
providing  for  the  punishment  of  any  debtor 
or  bankrupt  who  fraudulently  disposes  of  his 
goods  within  three  months  next  before  the 
commencement  of  proceedings  in  bankruptcy, 
Is  a  "necessary  and  proper"  law  on  the  sub- 
ject of  bankruptcy,  as  provided  for  by  the 
Constitution.  It  Is  as  though  Congress  had 
made  the  commencement  of  the  bankruptcy 
p]x>ceedings  conclusive  proof  that  the  debt- 
or contemplated  bankruptcy  in  disposing  of 
the  property.  United  States  v.  Pusey  (U.  S.) 
27  Fed.  Gas.  631,  632. 

lasolTeiit  law  distinsvlslied* 

In  the  reign  of  Henry  the  Eighth  the 
first  act  was  passed  making  special  provi- 
sion for  bankrupt  traders.  Following  this, 
and  prior  to  the  American  Revolution,  the 
bankrupt  laws  grew  to  be  a  great  system. 
Distinct  from  this  system  were  the  insolvent 
laws  made  for  the  relief  of  those  imprisoned 
for  debt  They  respected  a  different  class 
of  men,  and  their  objects,  effects,  and  admin- 
istration were  different  The  Insolvent  laws 
were- optional,  the  bankrupt  laws  were  com- 
pulsory, and  they  were  never,  either  In  com- 
mon conversation  or  In  juridical  language, 
confounded.  The  Insolvent  laws  operated 
equally  upon  all  men  and  had  for  their  ob- 
ject only  the  liberation  of  the  Insolvent  from 
the  Imprisonment  of  his  person;  while  the 
bankrupt  system  respected  only  merchants 
and  traders,  and  their  negotiations  and  con- 
cerns. It  took  a  retrospective  view  of  their 
proceedings,  it  detected  their  frauds,  It  set 
aside  their  fraudulent  contracts  and  convey- 
ances. It  restored  to  the  fair  creditor  the  pro- 
ceeds of  that  property  to  which  he  was  justly 
entitled,  and  it  dealt  with  the  debtor  accord- 
ing to  his  merits.  If  misfortune  had  over- 
taken him  in  the  paths  of  Integrity  and  truth. 
It  discharged  him  from  Imprisonment,  ex- 
onerated him  from  his  debts,  and  left  him 
something  wherewith  to  begin  the  world 
anew.  Such  should  be  the  interpretation 
of  the  constitutional  provision  which  dele- 
gated to  Congress  the  power  of  establishing 
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anlform  laws  upon  the  subject  of  bankruptcy 
throughout  the  United  States,  and  all  laws 
which  have  in  view  the  objects  of  the  bank- 
rupt system  as  it  existed  at  the  time  of  the 
adoption  of  the  Constitution,  and  especially 
those  which  exonerated  the  debtor  from  his 
debt,  are  "bankruptcy  laws,"  and  can  only 
properly  be  passed  by  Congress.  Vanuxen  v. 
Hazlehursts,  4  N.  J.  Law  (1  Southard)  192, 
218,  222,  7  Am.  Dec.  582. 

Not  every  law  which  discharges  the  per- 
son and  property,  as  well  future  as  in  pos- 
session, of  the  debtor,  is  a  bankrupt  law. 
A  distinction  is  recognized  both  in  this  coun- 
try and  England  between  "bankrupt  laws" 
and  "insolvent  laws."  In  England  the  bank- 
rupt system  has  been  confined  exclusively 
to  traders  and  the  creditors  of  traders,  where- 
as the  insolvent  laws  of  this  country  em- 
brace every  class  of  debtors.  It  is  of  no  im- 
portance whether  the  debt  has  been  contract- 
ed by  way  of  trade  or  not,  for  a  person  to 
come  within  the  purview  of  an  Insolvent  law. 
So  exclusively  have  bankrupt  laws  operated 
on  traders,  that  It  may  well  be  doubted 
whether  an  act  of  Congress  subjecting  to 
such  a  law  every  description  of  persons  with- 
in the  United  States  would  comport  with 
the  spirit  of  the  powers  vested  in  them  in 
relation  to  this  subject  But  it  is  not  only  in 
the  persons  who  are  the  objects  of  these 
laws  that  a  difference  exists,  but  their  gen- 
eral and  most  important  provisions  are  es- 
sentially dissimilar.  Under  a  "bankrupt  law" 
the  debtor  is  at  once,  by  operation  of  law, 
as  soon  as  he  has  committed  an  act  of  bank- 
ruptcy, divested  of  all  his  property,  which 
is  transferred  to  assignees  in  trust  for  his 
creditors.  All  dispositions  by  the  bankrupt 
himself  after  this  are  void.  An  "insolvent," 
on  the  contrary,  retains  the  management  of 
his  own  estate,  however  he  may  misbehave 
towards  his  creditors  at  large,  and  it  is 
rarely,  unless  on  his  own  application,  vested 
in  others.  It  is  of  no  importance  how  many 
acts  he  may  commit  which  under  a  bankrupt 
system  would  enable  his  creditors  to  take 
from  him  the  control  of  his  property;  they 
can  seldom  act  upon  him  compulsively  un- 
der the  provisions  of  an  "insolvent  law"  If 
he  is  obstinate  or  dishonest  until  he  has  given 
what  preferences  he  thinks  proper,  and  is 
become  so  poor  as  to  be  scarcely  worth  pur- 
suing. Under  the  one  system  the  creditors 
are  actors,  and  under  the  other  the  debtor 
himself  originates  the  proceedings.  Adams 
V.  Storey  (U.  S.)  1  Fed.  Cas.  141, 142. 

Laws  which  merely  liberate  the  person 
are  "insolvent  laws,"  and  those  which  dis- 
charge the  contract  are  "bankrupt  laws." 
"Insolvent  laws"  operate  at  the  instance  of 
an  imprisoned  debtor,  "bankrupt  laws"  at 
the  instance  of  a  creditor.  The  bankrupt  law 
is  said  to  grow  out  of  the  exigencies  of  com- 
merce, and  to  be  applicable  solely  to  traders; 
but  it  is  not  easy  to  say  who  may  be  ex- 
cluded from  or  included  within  this  descrip- 


tion.   Sturges  V.  Crowninshield,  17  U.  S.  (4 
Wheat)  122,  194,  4  L.  Ed.  529. 

The  only  substantial  difference  between 
a  strictly  bankrupt  law  and  an  insolvent  law 
lies  in  the  fact  that  the  former  affords  re- 
lief on  the  application  of  the  creditor,  and 
the  latter  on  the  application  of  the  debtor. 
In  the  general  character  of  the  remedy 
there  is  no  difference  between  the  two,  how- 
ever much  the  modes  by  which  the  remedy 
may  be  administered  may  vary.  Martin  y. 
Berry,  87  Cal.  208,  222. 

Mr.  Justice  Story  in  his  Commentaries  on 
the  Constitution,  in  respect  to  what  are  to 
be  deemed  "bankrupt  laws,"  says:  "At- 
tempts have  been  made  to  distinguish  be- 
tween 'bankrupt  laws'  and  Insolvent  laws.* 
For  example,  it  has  been  said  that  laws 
which  merely  liberate  the  person  of  the  debt- 
or are  insolvent  laws>  and  those  which  dis- 
charge the  contract  are  bankrupt  laws.  But 
it  would  be  very  difficult  to  sustain  this  dis- 
tinction by  any  uniformity  of  laws  at  home 
or  abroad.  •  *  *  Again,  it  has  been  said 
that  insolvent  laws  act  on  imprisoned  debtors 
only  at  their  own  instance,  and  bankrupt  laws 
only  at  the  Instance  of  creditors.  But  how- 
ever true  this  may  have  been  in  past  times 
as  the  actual  course  of  English  legislation, 
it  is  not  true,  and  never  was  true,  a8  a 
distinction  in  colonial  legislation.  It  is  be- 
lieved that  no  laws  ever  were  passed  in 
America  by  the  colonies  or  state  which  had 
the  technical  denomination  of  'bankrupt 
laws.'  But  insolvent  laws  are  quite  co-exten- 
sive with  the  English  bankrupt  system  in 
their  operation  and  effect  and  have  not  been 
unfrequent  in  colonial  and  state  legislation. 
No  distinction  has  ever  practically,  or  even 
theoretically,  been  attempted  to  be  made  be- 
tween 'bankruptcies'  and  'insolvencies.'  "  In 
Re  Klein  (U.  S.)  14  Fed.  Cas.  716,  it  is 
said:  "The  ideas  attached  to  the  word  'bank- 
ruptcy' in  the  Constitution  are  numerous  and 
complicated,  and  extend  to  all  cases  where 
the  law  causes  to  be  distributed  the  property 
of  the  debtor  among  his  creditors.  This  is 
its  least  limit;  its  greatest  is  the  discharge 
of  a  debtor  from  its  contract  and  all  inter- 
mediate legislation  affecting  the  substance 
and  form,  but  tending  to  further  the  great 
end  of  the  subject — distribution  and  dis- 
charge— ^are  in  the  competency  and  discre- 
tion of  Congress."  Hence  Bankr.  Act  July  1, 
1898,  c.  541,  30  Stat  544  [U.  S.  Comp.  St 
1901,  p.  3418],  is  not  unconstitutional  because 
it  provides  that  others  than  traders  may  be 
adjudged  bankrupts,  and  that  this  may  be 
done  on  volimtary  petition.  Hanover  Nat 
Bank  v.  Moyses,  22  Sup.  Ct  857,  859,  186  U. 
S.  181,  46  L.  Ed.  1113. 

BAlfKRUPTCY. 

See  "Act  of  Bankruptcy";  "Adjudication 
of  Bankruptcy";  "Involuntary  Bank- 
rupt"; "Matters  in  Bankruptcy";  "Vol- 
ontary  Bankruptcy*" 


BANKRUPTCY 


703 


BANKRUPTCY  PROCEEDINO 


*^ankraptcy*'  is  an  absolute  iDabiUty  to 
pay  a  debt,  without  respect  to  time;  a  want 
of  assets  convertible  into  money  sufficient 
to  pay  the  debt.  Phipps  v.  Harding  (U.  S.) 
70  Fed.  468,  470,  17  C.  0.  A.  203,  30  L.  R.  A- 
513. 

In  Everett  v.  Stone,  8  Fed.  Cas.  001, 
Bir.  Justice  Story  observed:  "In  short,  'con- 
templation of  bankruptcy'  means  a  contem- 
plation of  becoming  a  broken  up  and  ruined 
trader,  according  to  the  original  signification 
of  the  term;  a  person  whose  table  or  coun- 
ter of  business  is  broken  up,  bancus  ruptus." 
Curtis  V.  Leavitt  15  N.  Y.  9.  110. 

"Bankruptcy,"  as  used  in  the  bankruptcy 
act,  with  reference  to  time,  shall  mean  the 
date  when  the  petition  was  filed.  U.  S. 
Comp.  St  1901,  p.  3419. 

As  insolTeney. 

"'Bankruptcy'  Is  an  ancient  English 
word,  which  has  come  down  to  us  at  least 
from  the  time  of  Elizabeth,  bearing  all  the 
way  a  meaning  coextensive  with  Insolvency,' 
and  it  was  especially  equivalent  to  that  word 
when  the  Constitution  was  adopted,  and 
hence  was  used  In  that  sense  in  the  clause 
of  the  federal  Constitution  giving  Congress 
the  power  to  establish  uniform  laws  on  the 
subject  of  bankruptcy.*'  Kunzler  v.  Kohaus 
(N.  Y.)  5  Hill,  317,  320. 

The  word  "bankruptcy"  has  two  mean- 
ings, one  the  popular  meaning,  In  which  it  is 
convertible  with  the  word  "insolvency,"  de- 
scribing the  mere  inability  of  a  debtor  to  pay; 
the  other  the  technical  meaning,  describing  a 
legal  process  by  which  a  lease  is  put  to  an 
end.  Bernhardt  v.  Curtis,  33  South.  125, 126, 
109  La.  171,  94  Am.  St  Rep.  445. 

"Chancellor  Kent  says  'bankruptcy'  in 
the  English  law  has  by  long  and  settled  usage 
received  an  appropriate  meaning,  and  has 
been  considere<L  to  be  applicable  only  to  un- 
fortunate traders,  or  persons  who  get  their 
livelihood  by  buying  and  selling  for  gain, 
and  who  do  certain  acts  which  afford  evi- 
dence of  an  intention  to  avoid  the  payment 
of  their  debts.  2  Kent  Comm.  389.  Crabb, 
in  his  English  Synonyms,  points  out  the  dis- 
tinction which  has  been  mentioned  between 
•bankruptcy'  and  insolvency,'  but  he  did 
not  speak  as  a  lawyer,  but  as  a  master  of  lan- 
guage. 'Bankruptcy'  is  applied  to  merchants 
and  traders,  insolvency'  to  other  persons.  As 
the  state  of  insolvency  usually  precedes  and 
is  attendant  upon  bankruptcy,  it  Is  not 
surprising  that  the  two  words  should  some- 
times be  confounded,  and  hence  it  is  that  in 
common  parlance  the  word  'bankruptcy'  has 
occasionally  been  applied  to  an  insolvent 
farmer,  physician,  la wyer, .  mechanic,  or  oth- 
er person.  'Insolvency'  is  said  to  be  the  ge- 
neric term,  comprehending  'bankruptcy'  as  a 
species."  As  used  in  a  clause  of  the  federal 
Constitution  authorising  Congress  to  make  un- 


iform laws  on  the  subjects  of  bankruptcy  it  is 
to  be  construed  in  its  narrower  signification 
of  tradesmen  who  are  incapable  of  paying 
their  debts,  and  not  as  including  all  insolvent 
persons.  The  term  is  not  synonymous  with 
"insolvency."  A  man  may  be  Insolvent  with- 
out becoming  a  bankrupt  or  having  a  ca- 
pacity to  become  such,  and  a  bankrupt  may 
be  proved  to  be  entirely  solvent  Mere  in- 
solvency never  makes  one  a  bankrupt  with- 
out the  concurrence  of  some  act  done  to  the 
injury  of  his  creditors.  Sackett  v.  Andross, 
3  N.  Y.  Leg.  Obs.  11.  17;  Id.  (N.  Y.)  6  Hill, 
327,  343. 

BANKRUPTCY  PROCEEDING. 

A  "bankruptcy  proceeding"  is  a  proceed- 
ing or  suit  in  itself  not  equitable,  seques- 
trating a  debtor's  property.  In  re  Weltzel 
(U.  S.)  29  Fed.  Cas.  604.  605. 

A  proceeding  in  bankruptcy  Is  in  the 
nature  of  a  bill  in  equity,  in  which  the 
bankrupt  is  complainant  and  the  creditors 
are  defendants.  Where  a  discharge  is  refus- 
ed on  the  merits,  the  Judgment  inures  to  the 
benefit  of  all  the  creditors.  Both  parties 
are  bound  by  It  and  neither  party  should  be 
permitted  to  try  the  same  question  again. 
In  re  Fiegenbaum  (U.  S.)  121  Fed.  69,  70, 
57  C.  C.  A.  409. 

Proceedings  in  bankruptcy  are  in  the 
nature  of  a  suit  in  equi^,  the  ultimate 
relief  in  which  is  the  distribution  of  the 
unexempt  property  of  the  bankrupt  among 
his  creditors,  and  a  discharge  of  the  bankrupt 
In  re  Gasser  (U.  S.)  104  Fed.  537,  538,  44  C.  C. 
A.  20. 

"Bankruptcy  proceedings  have  been  liken- 
ed to  an  ^equitable  attachment  (In  re  Hinds, 
12  Fed.  Cas.  202)  in  respect  to  their  purpose 
and  their  effect  upon  the  debtor's  property." 
Farmers*  Loan  &  Trust  Co.  v.  Baker,  46  N. 
Y.  Supp.  266,  273,  20  Misc.  Rep.  387;  Farmers' 
L.  &  T.  Co.  V.  Minneapolis  B.  &  M.  Works, 
35  Minn.  543,  546,  29  N.  W.  349. 

"Matters  and  proceedings  in  bankrupt- 
cy," as  used  in  Rev.  St  U.  S.  §  711  [U.  S. 
Comp.  St  1901,  p.  577],  declaring  that  the  JUr 
risdiction  of  United  States  courts  shall  be  ex- 
clusive in  all  matters  and  proceedings  in 
bankruptcy,  "means  the  matters  and  proceed- 
ings which  pertain  to  the  special  and  peculiar 
Jurisdiction  of  federal  courts  as  courts  of 
bankruptcy.  The  adjudication  of  the  bank- 
ruptcy, the  appointment  of  assignees  and  oth- 
er agents  for  the  administration  of  the  sys- 
tem, the  vesting  of  the  title  of  the  bankrupt's 
property  in  the  assignee,  the  marshaling  and 
distribution  of  the  assets,  the  discharge  of 
the  bankrupt  from  his  debts — these  and  other 
like  powers  belong  to  the  Jurisdiction  in 
bankruptcy,  and  ate  matters  and  proceedings 
in  bankruptcy  of  which  the  state  courts  have 
no  Jurisdiction.*  Kidder  v.  Horrobin.  72  N. 
Y.  169,  167. 
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The  District  Court  sitting  in  bankruptcy 
lias  no  Jurisdiction  over  a  controversy,  be- 
tween trustees  in  bankruptcy  and  an  adverse 
claimant,  relating  to  the  title  or  possession  of 
property  in  the  custody  of  the  latter,  in  the 
absence  of  his  consent,  but  such  an  issue  is 
a  controversy  at  lav?  or  in  equity,  as  distin- 
guished from  a  "proceeding  in  bankruptcy/' 
within  the  meaning  of  section  23,  Bankr.  Act 
July  1,  1898,  c.  541,  30  Stat  552,  553  [U.  S. 
Comp.  St  1901,  p.  3431].  In  re  Rochford  (U. 
S.)  124  Fed.  182, 185,  59  C.  a  A.  388. 

As  prooeedlns  in  rem* 

A  bankruptcy  proceeding  is  a  proceeding 
In  rem,  and  all  parties  interested  in  the  res 
are  regarded  as  parties  to  the  bankruptcy 
proceedings.  These  include  the  bankrupt  and 
the  trustee,  as  well  as  the  creditors  of  the 
bankrupt,  both  secured  and  unsecured. 
Southern  Loan  &  Trust  Co.  v.  Benbow  (U.  S.) 
96  Fed.  514,  528. 

BANQUET. 

*'A  banquet  Is  a  grand  entertainment  of 
eating  and  drinking,  a  sumptuous  feast,"  and 
Indicates  the  distinction  between  a  hotel,  as 
such,  for  entertaining  travelers,  and  the  bar 
or  drinking  place.  In  re  Breslin  (N.  Y.)  46 
Hun,  210,  213, 10  N.  Y.  St  Rep.  80,  82. 

BAR. 

See  *Tlea  In  Bar";  "Presumptive  Bar"; 
"Public  Bar." 

A  "bar"  is  a  bar  or  counter  from  which 
liquors  and  food  are  passed  to  customers, 
hence  the  portion  of  the  room  behind  the 
counter  where  liquors  for  sale  are  kept;  and 
it  may  also  be  defined  as  a  room  or  counter 
where  liquors  or  refreshments  are  dispensed, 
as  in  a  public  house.  Town  of  Leesburg  t. 
Putman,  29  S.  B.  602,  603,  103  Ga.  110,  68 
Am.  St  Rep.  80. 

A  "bar*'  is  an  Inclosed  place  of  a  tarem, 
inn,  or  coffeehouse  where  the  landlord  or  his 
servants  deliver  out  liquors  and  wait  upon 
customers,  and,  as  used  in  a  mortgage  of 
property  in  the  "room  or  rooms  known  as  the 
Buford  Hotel  Bar,"  refers  to  the  room  where 
the  liquors  were  sold,  and  did  not  include  liq- 
uor in  a  cellar  on  a  different  floor  from  and 
unconnected  with  the  barroom.  Latta  t. 
Bell,  30  S.  B.  15, 16,  122  N.  C.  -639,  641« 

BAR  DOCKET. 

A  "bar  docket"  printed  In  small  pam- 
phlet form  for  distribution  among  the  mem- 
bers of  the  bar  is  not  known  to  or  recognized 
by  statute.  It  is  not  a  part  of  the  court  rec- 
ords, and  can  only  become  such,  or  made 
available  on  appeal,  when  duly  incorporated 
in  or  sufilciently  identified  by  a  bill  of  excep- 


to  the  "appearance  docket^'  which  ts  ma- 
terially  different  from  what  is  called  a  "bar 
docket"  Gifford  T.  CJole,  10  N.  W.  672;  57 
Iowa,  272. 

BAR  IRON. 

"Bar  iron"  means  only  such  Iron  as  Is 
known  as  "bar  iron"  in  the  commercial  sense, 
and  iron  in  flat  pieces  less  than  one  inch  in 
width  and  three  Inches  in  thickness,  known 
commercially  as  "nail  rods,"  and  never  in  a 
commercial  sense  designated  as  "bar  iron,** 
is  not  to  be  regarded  as  such  within  Rev.  St 
§  2504,  Schedule  E,  fixing  duty  on  bar  iron. 
Worthington  y.  Abbott  8  Sup.  Ct  562,  563, 
124  U.  S.  434,  31  L.  Ed.  494. 

"Bar  iron"  is  a  term  of  trade,  including, 
it  may  be,  what  to  those  out  of  the  trade 
would  not  be  deemed  to  be  bars  of  iron,  and 
excluding  what  they  would.  At  all  events, 
the  question  of  what  is  Included  under  tbat 
term  is  one  of  fact  not  to  be  decided  by  a 
court  but  for  a  Jury.  Evans  t.  Gonunercial 
Mut  Ins.  Co.,  6  R.  I.  47,  53. 

As  laborer,  see  "Laborer." 

"Barkeeper,"  ex  vl  termini.  Imports  a 
person  hired,  who  from  the  nature  of  his  sta- 
tion is  forced  to  perform  servile  ofl!lces  witli- 
in  the  walls  of  a  public  house.  He  is  a  do- 
mestic living  intra  moenia,  assisting  in  the 
economy  of  the  family.  They  are  hirelings 
making  a  part  of  the  family,  whose  sole  occu- 
pation and  employment  is  about  the  bouse, 
many  of  whose  duties  are  menial,  subject  to 
the  command,  not  only  of  his  employer,  but 
of  all  his  guests  in  matters  connected  with 
such  employment  The  wages  of  a  barkeeper 
in  a  tavern  are  to  be  considered  as  servant's 
wages,  and  are  entitled  to  a  preference  as 
such  under  the  Intestate  act  of  April  19. 1794. 
Boniface  y.  Scott  (Pa.)  3  Serg.  &  B.  351-351. 

BARROOM. 

A  "barroom"  Is  defined  to  be  a  room  con- 
taining a  bar  or  counter  at  which  liquors  are 
sold.  Town  of  Leesburg  y.  Putnam,  103  Ga. 
110,  113,  29  8.  E.  602,  603,  68  Am.  St  Rep. 
80. 

VBarroom,"  as  used  in  the  general  local 
option  law  of  1885,  8  8,  proylding  that  "noth- 
ing in  this  act  shall  be  construed  to  prevent 
the  manufacture,  sale  and  use  of  domestic 
wines  or  cider,  or  the  sale  of  wines  for  sacra- 
mental purposes,  provided  such  wines  or  elder 
shall  not  be  sold  In  'barrooms'  by  retail," 
means  a  place  for  the  sale  of  intoxication 
liquors,  by  retail,  for  consumption  at  the 
place  of  sale.  Beiser  y.  State,  4  S.  E.  257. 
258,  79  Ga.  326. 

"Barroom,"  as  used  In  a  city  ordinance 
tlons.    Code,  |  2747,  contemplates  or  refers  [  taxing  and  regulating  barrooms*  aignifies  and 
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means  a  place  where  intoxicating  Uqnon  are 
Bold,  to  be  dnink  on  tbe  premises  owned  or 
occupied  by  tbe  dealer.  In  re  Schneider,  8 
Pac.  289.  290,  11  Or.  288. 

Act  March  3,  1893,  27  Stat.  663,  defines  a 
"barroom"  to  be  every  place  where  Intoxicat- 
ing liquors  are  sold  to  be  drunk  on  the  prem- 
ises. Army  &  Navy  Club  v.  District  of  Co- 
lumbia (U.  S.)  8  App.  Cas.  544,  550. 

Dispensary. 

A  room  containing  a  bar  or  counter  at 
which  liquors  are  sold,  or  a  room  with  a  bar 
where  liquors  and  refreshments  are  served.  Is 
a  "barroom,"  and  a  dispensary  cannot  be  cor- 
rectly so  termed.  Town  of  Leesburg  v.  Put- 
nam, 29  S.  E.  602,  603, 103  6a.  110,  68  Am.  St. 
Rep.  80. 

BARROOM  FIXTtTRES. 

The  term  "fixtures"  has  a  well-ascertain- 
ed and  certain  meaning  as  something  affixed  j 
to  realty,  and  the  word  "barroom"  has  a  . 
certain  meaning,  so  that  the  term  "barroom 
fixtures,"  as  used  in  an  insurance  policy,  can  { 
only  be  reasonably  Interpreted  to  mean  fix-  • 
tures  In  a  barroom.  Hegard  v.  California  , 
Ins.  Co.  (Cal.)  11  Pac.  594,  598. 

BARRJSD. 

Within  the  meaning  of  a  dty  ordinance 
making  It  unlawful  to  exhibit  In  a  "barred 
or  barricaded"  house  or  room,  or  in  any 
place  protected  in  a  manner  to  make  it  dif- 
ficult of  access  by  the  police,  any  cards,  dice, 
or  gaming  implements  whatsoever,  the  words 
"barred  and  barricaded,"  when  rightly  con- 
strued, do  not  mean  an  ordinary  private  res- 
idence or  room,  where  doors  are  sometimes 
locked  or  bolted  In  the  ordinary  method,  but 
relate  to  such  as  are  barred  against  intrusion 
by  officers,  and  hence  the  ordinance  is  not 
unreasonable.  In  re  Ah  Cheung,  69  Pac.  492, 
493,  136  Cal.  678. 

By  Umitatlons. 

"Barred"  Is  the  word  In  general  use  to 
characterize  the  effect  of  the  statute  of  lim- 
itations. An  action  or  a  cause  of  action  Is 
commonly  said  to  be  "barred"  by  such  a  stat- 
ute. Knox  County  v.  Morton  (U.  S.)  68  Fed. 
787,  791,  15  C.  C.  A.  671. 

When  we  say  that  a  debt  is  "barred  by 
tbe  statute  of  limitations,"  we  do  not  mean 
that  It  has  been  satisfied  or  otherwise  extin- 
guished, but  we  mean  that  the  man  who 
owes  it  can  avoid  a  personal  Judgment  by 
pleading  the  bar  of  the  statute.  Cowan  v. 
Mueller,  75  S.  W.  606,  607,  176  Mo.  192. 

"Barred,"  as  used  In  the  act  of  limita- 
tions of  1716,  declaring  that  any  person 
claiming  interest  to  any  slave  by  virtue  of 
any  parol  gift  shall  commence  or  prosecute 
his  suit  for  the  same  within  3  years  from 
1  Wds.  &  P.— 45 


the  passing  of  the  act,  otherwise  the  same 
shall  be  forever  barred,  means  that  the  suit, 
and  not  the  title,  shall  be  barred.  The  word 
"bar"  Is  technically  applied  to  actions  and 
suits.    Skinner  v.  Skinner,  7  N.  O.  535.  537. 

The  word  "barred."  in  Rev.  St.  1889,  § 
3195,  providing  that  a  county  warrant  having 
been  delivered  and  not  presented  for  pay- 
ment within  five  years  from  its  date,  and 
having  been  presented  and  not  paid  for  want 
of  funds,  which  is  not  again  presented  within 
five  years  after  the  funds  shall  have  been  set 
apart  for  its  payment,  shall  be  barred,  must 
be  held  to  have  been  used  in  Its  well-defined 
technical  sense.  It  necessarily  implies  an 
action  to  be  barred,  defeated,  or  destroyed, 
and  the  meaning  of  the  phrase  "such  warrant 
shall  be  barred"  is  Just  as  plain  and  unmis- 
takable as  If  the  phrase  had  been  written 
"action  on  such  warrant  shall  be  barred." 
Wilson  V.  Knox  County,  34  S.  W.  45,  46,  132 
Mo.  387. 

BARBAROUS. 

"Gruel  and  barbarous  treatment,  and  in- 
dignities to  the  person  endangering  life  or 
health,"  within  the  meaning  of  the  divorce 
law,  must  consist  of  willful  and  malicious 
acts,  or  they  would  not  come  within  the 
description  of  the  terms.  "Cruel"  and  "bar- 
barous" are  words  implying  a  merciless  and 
savage  disposition,  taking  pleasiu*e  in  suf- 
fering, and  without  pity;  while  "indigni- 
ties" involves  an  Insulting  and  contemptu- 
ous purpose.  The  evil  and  malicious  will 
must  be  present  to  constitute  an  act  cru- 
el or  barbarous,  and  an  insulting  intent  to 
make  it  an  Indignity.  Accidental  acts,  no 
matter  how  injurious,  would  not  be  sufilcieht, 
for  the  wrongful  Intent  would  be  absent. 
Hence  cruel  and  barbarous  treatment  result- 
ing from  the  Insanity  of  the  party  is  not 
ground  for  divorce.  Hansell  v.  Hansell,  15 
Pa.  Co.  Ct  R.  514,  515. 

BARBED  WIRE. 

A  wire  consisting  of  flat  Iron  twisted  rib- 
bons about  %  inch  wide,  with  teeth  V^  inches 
apart,  is  not  a  "barbed  wire,"  within  the 
meaning  of  Laws  N.  Y.  1891,  c.  367,  provid- 
ing that  barbed  wire  shall  not  be  used  in 
constructing  fences  required  of  a  railroacl 
company  against  adjoining  premises.  Stisser 
V.  New  York  Cent.  &  H.  R.  R.  Co.,  52  N.  Y. 
S.  861,  862,  32  App.  Div.  98. 

BARBER. 

Ab  mechanic,  see  "Mechanic." 

BAlKBERIKG. 

•  "Barbering,"  as  used  in  the  title  to  an  act 
malting  it  a  misdemeanor  to  carry  on  barber- 
ing pn  Sunday,  and  providing  In  the  body  of 


BARBERING 


706 


BARGAIN  AND  SALE 


the  act  that  It  shall  be  a  misdemeanor  for 
any  one  engaged  in  the  business  of  a  barber 
to  shave,  shampoo,  cut  hair,  or  keep  open 
their  bathrooms  on  Sunday,  means  the  act  of 
one  whose  occupation  is  to  shave  the  beard 
and  cut  and  dress  the  hair  of  others,  and  can- 
not be  construed  to  include  bath-rooms,  which 
are  apartments  for  bathing.  "  'Barbering* 
and  'bathing/  or  *barber  shop'  and  'bath- 
house,' are  neither  synonymous  nor  converti- 
ble terms."  Raglo  v.  State,  6  8.  W.  401,  86 
Tenn.  (2  Pickle)  272. 

Any  person  who  is  engaged  In  the  ca- 
pacity so  as  to  shave  the  beard  or  cut  and 
dress  the  hair  for  the  general  public  shall  be 
construed  as  practicing  the  occupation  of 
"barber."    Rev.  St  Mo.  1899,  S  5048. 

BARE  NAKED  LIE. 

A  "bare,  naked  lie"  within  the  meaning 
of  the  rule  that  an  action  for  fraud  cannot  be 
supported  for  telling  a  bare,  naked  lie,  is  de- 
fined as  saying  a  thing  which  is  false,  know- 
ing or  not  knowing  it  to  be  so,  and  without 
any  design  to  injure,  cheat,  or  deceive  an- 
other person.  Pasley  v.  Freeman,  3  Term  R. 
51,  56. 


BARGAIN, 

See  "Catching  Bargain" 
gain,  and  Sell." 


"Grant,  Bar- 


If  the  word  "agreement"  embraces  a  mu- 
tual act  of  both  parties,  surely  the  word 
"bargain"  is  not  less  significative  of  the  con- 
sent of  two.  In  a  popular  sense  the  former  is 
frequently  used  as  declaring  the  engagement 
of  one  only,  but  the  word  "bargain"  is  sel- 
dom used  unless  to  express  a  mutual  contract 
or  agreement.  Packard  v.  Richardson,  17 
Mass.  122,  131,  9  Am.  Dec.  123. 

A  bargain,  is  a  contract  or  agreement  be- 
tween two  parties,  the  one  to  sell  goods  or 
lands,  and  the  other  to  buy  them.  Hunt  v. 
Adams,  5  Mass.  358,  360,  4  Am.  Dec.  68. 

"Bargains,  In  most  instances,  are  trials 
of  skill.  It  is  not  expected  that  a  pur- 
chaser will  point  out  the  advantages  of  the 
objects  of  sale.  The  buyer  will  not  tell 
the  seller  his  horse  Is  younger  than  he  rep- 
resents him  to  be."  Edelman  v.  Latsbaw 
(Pa.)  13  Montg.  CJo.  Law  Rep'r,  27,  31  (quot- 
ing 2  Brown,  Gh.  420). 

Where  the  word  "bargain"  is  employed 
in  a  deed,  it  is  not  used  for  the  purpose  of 
expressing  the  quantity  of  estate  conveyed, 
but  merely  for  the  purpose  of  passing  the 
title  to  an  estate,  therein  described,  by  other 
words  specially  introduced  for  that  purpose. 
Krlder  r.  Lafferty  (Pa.)  1  Whart  803,  814- 
816. 

The  word  "bargain,"  in  section  14,  How. 
A  Hutch.  374,  375,  enacting  that  no  person 


shall  take,  directly  or  Indirectly,  "in  any 
contract,  bond  or  note,  for  the  payment  of 
money,  founded  on  any  bargain,  sale,  or 
loan  of  wares  and  merchandise,  interest  at 
the  rate  of  more  than  8  per  cent  per  an- 
num," grammatically  considered,  has  exclu- 
sive relation  to  wares  and  merchandise^  etc.. 
and  not  to  money.  The  meaning  of  the 
word,  in  its  common  acceptation.  Is  "aa 
agreement  between  persons  concerning  the 
loan,  exchange,  or  sale  of  property."  Grand 
Gulf  Bank  v.  Archer,  16  Miss.  (8  Smedes 
&  M.)  151,  192. 

"Bargain,"  as  used  in  the  seventeentb 
section  of  the  statute  of  frauds,  means  the 
terms  on  which  the  parties  contract  Ken- 
worthy  T.  Schofield,  2  Bam.  &  C.  &45b 

SeU  distingnUliect 

To  "sell"  means  to  transfer  a  thing  in 
consideration  of  a  price  paid  or  agreed  to 
be  paid  in  current  money,  while  a  "bargain" 
is  where  the  consideration,  instead  of  being 
payable  in  money,  is  made  in  goods  or  mer- 
chandise. Oommonwealth  v.  Davis,  75  Ky. 
(12  Bush)  240,  241. 

BARGAIN  AND  SALE. 

A  "bargain  and  sale,"  is  the  transfer  and 
delivery  of  personal  or  real  property,  or  chose 
in  action,  by  one  person  to  another,  for  a 
consideration  agreed  on  between  them  as 
the  value  of  the  property  sold.  Brittin  v. 
Freeman,  17  N.  J.  Law  (2  Har.)  191,  231.  It 
"is  a  real  contract,  for  a  valuable  considera- 
tion, for  passing  the  title  of  land  from  one 
to  another."  Claiborne  v.  Henderson  (Va.) 
3  Hen.  &  M.  322,  349.  It  is  a  real  contract, 
upon  a  valuable  consideration,  for  passing 
lands  by  deed  indented.  2d  Inst  072.  Guest 
V.  Farley,  19  Mo.  147,  150.  As  defined  by 
Blackstone,  it  is  a  real  contract  whereby  a 
person  contracts  to  convey  land.  Cruise  says 
that  it  is  "where  a  contract  is  made  by  whicb 
a  person  conveys  his  lands  to  another  for  a 
pecuniary  consideration,  in  consequence  of 
which  a  use  arises  to  the  bargainee."  Perry 
V.  PMce,  1  Mo.  553,  554.  Bargain  and  sale 
is  a  method  of  conveyance  founded  on  the 
statute  of  uses.  "The  bargainor  contracts 
to  sell  the  land,  and  rec^ves  the  purchase 
money.  After  this  he  is,  In  equity,  consid- 
ered  as  seised  of  the  land  to  the  use  of  the 
bargainee,  and  the  statute  unites  the  posses- 
sion to  the  use,  so  that  the  very  instant  the 
use  is  raised  the  possession  is  Joined  to  it 
and  the  bargainee  becomes  seised  of  the 
land.  The  words  of  transfer  applicable  to 
this  conveyance  are  'bargain  and  sell,'  but 
they  are  by  no  means  necessary  nor  material 
to  Its  operation.  There  must  be  a  pecuniary 
consideration;  but,  if  a  man  for  such  a  con- 
sideration covenants  to  stand  seised  to  the 
use  of  another  person,  a  use  is  thereby  rais- 
ed, which  the  statute  will  execute."  French 
V.  French,  3  N.  H.  234»  26L 


BABGAIN  AND  SALB 


707 


BABGAIN  AND  SALB 


The  words  "bargain  and  sale/'  as  used  i 
witti  reference  to  the  title  to  real  estate, 
import  a  contract  to  convey,  and  raise  a  use 
in  favor  of  the  bargainee.  It  does  not  Im- 
port a  payment  of  the  consideration  in  mon- 
ey. State  of  Iowa  v.  McFarland,  4  Sup.  Ct 
210,  210,  110  V.  S.  471,  28  L.  Ed.  198. 

The  words  "bargain  and  sell"  are  not 
necessary  to  constitute  a  deed  of  bargain 
and  sale,  in  order  to  pass  a  fee  simple  or 
less  estate  in  land  under  the  statutes  of  uses. 
Krlder  v.  Lafferty  (Pa.)  1  Whart  803,  314. 
315. 

The  words  "bargain,  sell,  release,  quit- 
claim and  convey,'*  as  used  in  a  deed,  "are 
words  of  release  and  quitclaim  merely.  They 
carry  the  grantor's  interest  and  estate  in 
the  land  described,  whatever  it  may  be." 
Gibson  V.  Chouteau.  39  Mo.  536.  566. 

The  words  "bargained  and  sold,"  or 
words  to  the  same  effect,  in  all  conveyances 
of  hereditary  real  estate,  unless  restricted 
Jn  express  terms  on  the  part  of  the  person 
conveying  the  same,  himself,  and  his  heirs, 
to  the  person  to  whom  the  property  is  con- 
veyed, his  heirs  and  assignees,  shall  be  lim- 
ited to  the  following  eCTect:  (1)  that  the 
grantor,  at  the  time  of  the  execution  of  said 
conveyance,  is  possessed  of  an  irrevocable 
possession  in  fee  simple  to  the  property  so 
conveyed;  (2)  that  the  said  real  estate,  at 
the  time  of  the  execution  of  said  convey- 
ance, is  free  from  all  incumbrance  made  or 
suffered  to  be  made  by  the  grantor,  or  by 
any  person  claiming  the  same  under  him; 
(3)  for  the  greater  security  of  the  person, 
his  heirs  and  assignees,  to  whom  said  real 
estate  is  conveyed  by  the  grantor  and  his 
heirs,  suits  may  be  instituted  the  same  as  if 
the  conditions  were  stipulated  in  the  said 
conveyance.  Comp.  Laws  N.  M.  1897,  S 
S941. 

CoxiTeyaiioe. 

The  term  "conveyance"  includes  a  grant 
by  way  of  bargain  and  sale.  Wilhelm  v. 
Wllken,  44  N.  E.  82,  83,  149  N.  Y.  447,  32 
U  IL  A.  370,  52  Am.  St  Rep.  743. 

Covenaat  to  stand  seised  dlstingpnlslied. 

"The  only  essential  difference  between 
a  covenant  to  stand  seised  to  uses  and  a 
bargain  and  sale,  setting  aside  the  external 
formalities  required  to  give  validity  to  the 
latter — that  is,  the  enrollment  thereof — ^is 
the  nature  of  the  consideration,  and  hence 
the  deed  may  operate  for  the  benefit  of  the 
different  parties  both  as  a  bargain  and  sale 
and  a  covenant  to  stand  seised."  Burt.  Beal 
Prop.  45,  pi.  145.  Cornish  also  takes  it  for 
granted  that  there  is  no  difference  between 
a  bargain  and  sale  enrolled,  and  a  covenant 
to  stand  seised,  in  conveying  a  future  free- 
hold under  the  statute  of  uses;  hence  he 
concludes  that  a  grant  of  lands  generally  by 
either  of  these  modes  of  conveyance,  with 


the  habendum  limiting  the  freehold  to  com- 
mence in  future,  will  be  valid  to  convey  such 
estate,  though  it  could  not  be  thus  limited  by 
any  common-law  conveyance.  Rogers  v. 
Eagle  Fire  Co.  (N.  Y.)  9  Wend.  611*  630  (cit- 
ing Corn.  Deeds,  35). 

As  transf  erMng  title. 

A  bargain  and  sale,  since  the  enactment 
of  the  statute  of  uses  and  trusts,  is  a  kind 
of  real  contract,  whereby  the  bargainor,  for 
some  pecuniary  consideration,  bargains  and 
sells — ^that  is,  contracts  to  convey  the  land 
to  the  bargainee — and  becomes  by  such  a 
bargain  trustee  for,  or  seised  to  the  use  of,  the 
bargainee,  and  then  the  statute  of  uses  com- 
pletes the  purchase;  or,  as  it  hath  been  well 
expressed,  the  bargain  first  vests  the  use, 
and  then  the  statute  vests  the  possession. 
Where  an  owner  of  certain  real  estate  agreed 
with  a  broker  that  if  the  latter  would  find 
a  purchaser  or  make  a  sale  of  the  real  estate 
the  owner  would  pay  the  broker  for  his  com- 
mission a  specified  sum,  and  in  pursuance  of 
the  agreement  the  broker  effected  a  bargain 
and  sale  of  the  real  estate  on  the  contract, 
which  was  mutually  obligatory  on  the  owner 
as  vendor  and  a  third  person  as  vendee, 
the  broker  was  entitled  to  said  commission, 
though  the  vendee  afterwards  refused  to 
execute  bis  part  of  said  contract  of  sale. 
Love  V.  Miller,  53  Ind.  294,  296,  21  Am.  Rep. 
192. 

A  bargain  and  sale  is  a  real  contract, 
upon  valuable  consideration,  for  passing 
lands,  etc,  whereby  the  bargainor  does  not 
convey,  but  contracts  to  convey,  the  land 
to  the  bargainee,  and  becomes  by  such  bar- 
gain a  trustee  for  or  seised  to  the  use  of  the 
bargainee.  The  property  or  possession  of 
the  soil  remained  in  the  bargainor;  the  bar- 
gainee had  neither  jus  in  re  nor  ad  rem, 
but  only  a  confidence  or  trust;  or,  in  other 
words,  he  was  entitled  to  the  use  or  profits 
of  the  land.  "Deeds  of  bargain  and  sale 
do  not  of  themselves  transfer  the  title,  but 
merely  raise  a  use  in  favor  of  the  bargainee." 
Thatcher  v.  Omans,  20  Mass.  (3  Pick.)  521, 
529. 

A  bargain  and  sale  is  a  real  contract 
whereby  a  person  bargains  and  sells  his 
lands  to  another  for  a  pecuniary  considera- 
tion, in  consequence  of  which  a  use  arises 
to  the  bargainee,  and  the  statute  of  uses 
immediately  transfers  the  legal  estate  and 
actual  possession  to  the  cestui  que  use,  with- 
out any  entry  or  other  act  on  his  part  Sli- 
fer  V.  Beates  (Pa.)  9  Serg.  &  R.  166,  176. 

A  simple  bargain  and  sale  of  land  in 
writing,  in  words  of  the  present  and  without 
any  more,  is  a  conveyance  operating  under 
and  by  virtue  of  the  statute  of  uses,  always 
on  sufficient  consideration.  It  was  devised 
in  England  as  a  common  assurance  soon  aft- 
er the  passage  of  the  statute,  and  has  become 
the  most  common  mode  of  conveyance  in 


BARGAIN  AND  SALB 


708 


BABQB 


the  United  States.  It  Is  more  than  a  quit- 
claim  or  a  release.  It  actively  effects  a 
diyestiture  of  title  from  tlie  grantor,  and 
transmits  it  to  tbe  grantee,  with  or  without 
covenants  of  warranty,  and  it  is  do  less  a 
conveyance,  in  the  strictest  sense,  because 
it  may  also  have  clauses  of  quitclaim  or  re- 
lease.   Holland  v.  Rogers,  33  Ark.  251,  255. 

"A  deed  of  bargain  and  sale  (which 
mode  of  conveyance  was  not  introduced  in 
consequence  of  the  enactment  of  the  English 
statute  of  uses,  but  existed  long  before,  de- 
riving only  from  that  statute  greater  efficacy 
than  it  possessed  when  uses  remained  at 
common  law.  Saund.  311),  although  pur- 
porting to  convey  an  estate  in  fee  simple,  yet 
actually  conveys  nothing  more  than  the  es- 
tate of  the  bargainor — ^such  an  estate  only 
as  the  bargainor  might  lawfully  transfer, 
an  estate  commensurate  with  the  estate  of 
the  bargainor  at  the  execution  of  the  deed." 
Micheau  v.  Crawford,  8  N.  J.  Law  (8  Halst) 
90,  10& 

At  common  law  the  term  "bargain  and 
sell"  was  used  to  evidence  a  contract  to 
convey,  which  made  the  bargainor  to  hold 
for  tbe  use  of  the  bargainee,  and  the  statute 
of  uses  vested  the  title  in  the  usee.  A  re- 
lease was  used  only  when  the  releasee  was 
in  possession,  and  the  releasor  conveyed  to 
him  bis  own  title.  The  signification  of  these 
terms  has  been  somewhat  modified,  and  in 
America  to-day  the  words  "bargain  and  sell" 
are  sufficient  to  convey  tbe  full  fee-aimple 
title  to  any  species  of  property.  Thus,  if 
one  ^'grants,  bargains,  sells,  and  releases," 
the  grantee  by  such  words  takes  the  fee. 
Richardson  v.  Levi,  3  S.  W.  444,  448,  67  Tex. 
359. 

An  ordinary  deed  of  bargain  and  sale  is 
an  executed  contract  between  the  bargainor 
and  bargainee.  Higdon  v.  Rice,  26  S.  E.  256, 
119  N.  O.  623. 

Where  the  partition  words  in  a  deed 
are  "bargain,  sell  and  quitclaim,"  the  deed 
not  only  releases,  but  transfers  any  interests 
which  the  grantor  possessed  at  tlie  expira- 
tion of  the  deed.  Touchard  v.  Crow,  20  CaL 
150.  160,  81  Am.  Dec.  108. 

The  word  "grant,"  the  phrase  "bargain 
and  sell,"  in  a  deed,  or  any  other  words  pur- 
porting to  transfer  the  whole  estate  of  the 
grantor,  shall  be  construed  to  pass  to  the 
grantee  the  whole  interest  and  estate  of  the 
grantor  in  the  lands  therein  mentioned,  un- 
less there  be  limitations  or  reservations  show- 
ing, by  implication  or  otherwise,  a  different 
intent  Code  Pub.  Gen.  Laws  Md.  1888,  p. 
254,  art  21,  §  12. 

BAKGAINED. 

"Bargained,"  as  used  in  a  written  con- 
tract whereby  one  person  "bargained"  and 
agreed  to  sell  to  another  for  a  specified  con- 
sideration the  pine  timber  on  certain  lots, 


imports  a  sale  in  prasentl,  not  an  agreement 
to  sell  by  some  further  conveyance.  "It 
implies  a  conveyance  of  a  present  interest 
and  was  a  sale  of  the  timber."  Warren  v. 
Leland  (N.  Y.)  2  Barb.  613,  616^ 

BARGE. 

See  "Coal  Barge." 

Rev.  St  §  4492  [U.  &  Comp.  St  1901, 
p.  3058],  requiring  a  barge  carrying  passen- 
gers, while  in  tow  of  a  steamer,  to  be  equip- 
ped with  fire  buckets,  etc.,  did  not  include  a 
canal  boat,  laden  with  coal  for  transporti- 
tion,  having  on  board  the  wife  and  children 
of  the  captain.  Eastern  Transp.  Line  v. 
Cooper,  99  U.  S.  78,  79,  25  L.  Ed.  382. 

Iiighter  mjnojkjmouB. 

"Barge,**  as  used  in  Rev.  St  S  4289  [U. 
S.  Comp.  St  1901,  p.  2945],  providing  that 
the  limited  liability  act  shall  not  apply  to 
the  owners  of  any  canal  boat,  barge,  or  light- 
er, or  to  any  vessel  of  any  description  what- 
soever used  in  rivers  or  inland  navigation, 
means,  according  to  Webster,  "a  flat-bot- 
tomed vessel  of  burden  for  the  loading  and 
unloading  of  ships,"  and  is  synonymous  with 
"lighter,"  and  used  wholly  in  local  naviga- 
tion.   The  Mamie  (U.  S.)  5  Fed.  813,  81& 

Soows  inoluded. 

"Scows"  are  classed  with  •'barges,**  and 
are  charged  at  the  same  graded  rates  under 
the  classification  of  vessels  by  the  New  York 
statute  prescribing  different  rates  for  wharf- 
age. The  Scow  No.  15  (U.  8.)  88  Fed.  3Ci5. 
306. 


As  ship  or  Tessel. 

As  sail  vessel,  see  ' 


Sail  Vessels." 


A  barge  is  a  boat  or  vessel,  and  hence  Is 
within  the  letter  of  a  law  relating  to  ''boats 
and  vessels."  The  Resort  v.  Brooke,  10  Mo. 
531,  534.  See,  also,  The  Mac,  7  Prob.  DIt. 
126  (cited  in  Cope  v.  Vallette  Dry-Dock  Co.,  7 
Sup.  Ct  336,  119  U.  S.  G29,  30  L.  Ed.  501): 
The  New  York  (U.  S.)  93  Fed.  495,  497. 

A  coal  barge  is  a  rough,  square-cornered 
box  from  156  to  180  feet  long,  about  26  feet 
wide,  and  8  to  10  feet  deep,  specially  made 
for  the  transportation  of  coal  down  the  Mis- 
sissippi river  and  its  tributaries.  It  Is  usual- 
ly sold  with  the  coal,  and  when  the  coal 
is  unloaded  is  broken  up  for  old  lumber  and 
firewood,  but  sometimes,  when  In  good  condi- 
tion, and  if  such  boats  are  in  demand,  is  tow- 
ed back  up  the  river  and  used  once  more.  It 
is  not  a  ship  or  vessel  within  tlie  admiralty 
laws.  Wood  V.  Two  Barges  (U.  S.)  46  Fed. 
202,  204;  Jones  v.  Coal  Barges  (U.  S.)  13  Fed. 
Cas.  950. 

That  species  of  water  craft  known  on 
the  western  rivers  of  Pennsylvania  as  '*bt^ 
ges"  are  neither  ships,  boat8»  nor  vessels, 
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within  an  act  glTlng  a  Hen  for  -work  famish- 
ed In  the  construction  or  repair  of  such  ves- 
sels. Appeal  of  Nease  (Pa.)  3  Grant,  Cas.  110, 
113. 

Steam  jaolit. 

A  steam  pleasure  yacht  running  in  and 
out  of  the  port  of  Detroit  is  to  be  treated  as 
ft  barge,  within  Rev.  St.  fi  4289  [U.  S.  Comp. 
St.  1901,  p.  2945],  excepting  canal  boats,  bar- 
ges, and  lighters  from  the  preceding  sections 
limiting  the  liability  of  owners  of  vessels. 
The  Mamie  (U.  S.)  8  Fed.  367. 

BARLEY. 

An  indictment  for  setting  fire  to  a  "stack 
of  barley*'  was  sufiicient  under  a  statute  de- 
scribing the  punishment  for  setting  fire  to 
a  ''stack  of  corn  or  grain."  Bex  t.  Swat- 
kins,  4  Car.  &  P.  548. 

BARN. 

See  "In  Barn." 

A  barn  is  a  covered  building  for  securing 
productions  of  the  earth.  State  v.  Laughlln, 
53  N.  C.  354,  355.  It  is  defined  by  Webster 
to  be  "a  covered  building  for  securing  grain, 
hay.  fiax,  and  other  products  of  the  earth.*' 
State  V.  Laughlln,  53  N.  C.  354,  355. 

A  conveyance  of  a  "barn,"  without  other 
words  being  added  to  extend  its  meaning, 
will  not  be  construed  as  including  the  same 
appurtenances  as  a  conveyance  of  a  "house," 
and  the  conveyance  will  pass  no  more  land 
than  is  necessary  for  its  complete  enjoyment. 
The  word  "bam"  is  of  more  limited  significa- 
tion than  that  of  "house,"  and  the  appurte- 
nances necessary  for  the  enjoyment  of  the 
same  are  more  limited.  Bennet  T.  Bittle 
<Pa.)  4  Rawie,  339.  342. 

Under  Rev.  St  $  4226,  punishing  a  ma- 
licious burning  of  any  bam,  a  building  may 
be  a  "barn,"  whether  used  to  receive  the 
crop,  for  the  stabling  of  animals,  or  other 
purposes.  Webster  defines  a  "bam"  as  "a 
covered  building  for  receiving  grain,  hay,  or 
other  productions  of  the  farm,"  and  says  that 
in  the  Northern  states  farmers  generally  use 
these  buildings  for  stabling  their  horses  or 
cattle,  so  that  among  them  a  barn  is  both  a 
cornbouse  and  a  stable.  State  v.  Smith,  28 
Iowa,  565,  568. 

Under  the  Kentucky  statute  making  it  a 
.  felony  to  willfully  bum  a  stable,  barn,  or 
other  place  where  wheat,  corn,  or  other  grain 
is  usually  kept,  or  any  other  house  whatever, 
an  indictment  for  burning  a  barn  is  sufficient 
without  an  allegation  that  wheat,  corn,  or 
other  articles  named  in  the  statute  were 
usually  kept  in  it,  the  word  **barn"  being  an 
ordinary  term,  the  meaning  of  which  is  well 
understood.  Evans  v.  Commonwealth,  12  S. 
W.  769.  11  Ky.  Law  Rep.  673. 


"Bam,"  as  used  in  Rev.  Code,  c.  84,  § 
2,  providing  that  any  one  who  should  burn  a 
bam  having  grain  in  it  should  be  punished 
with  death,  includes  a  building  of  hewn  logs 
26  feet  by  15,  divided  by  a  partition,  on  one 
side  of  which  horses  were  kept,  and  the 
other  side  of  which  was  used  for  storing 
com,  oats,  and  wheat,  and  other  products 
of  the  farm,  and  farming  utensils.  State  v. 
Cherry,  63  N.  C.  493,  496. 


2  Hiirs  Code,  p.  662,  §  46,  defines  bur- 
glary to  be  the  unlawful  entry  of  any  "barn 
♦  ♦  •  or  any  building  in  which  goods, 
merchandise  or  valuable  things  are  kept  for 
sale  or  deposit"  Held,  that  the  word  "barn" 
means  any  bam.  Irrespective  of  whether  it 
contains  any  valuable  thing,  since  the  latter 
clause  of  the  statute  refers  only  to  buildings 
not  specifically  designated.  State  v.  Sufferln. 
32  Pac.  1021,  6  Wash.  107. 

Buggj  house. 

In  the  ordinary  acceptation  of  the  term, 
a  "bam"  does  not  include  a  house  built  as  a 
shelter  for  buggies,  though  it  was  also  used 
to  store  rough  food  for  cattle,  such  as  peas, 
pea  vines,  etc.,  and,  as  used  by  a  testator  in 
ber]ueu  thing  to  his  wife  "all  the  contents  of 
barns,  storehouse,  and  smokehouse,"  means  a 
building  whose  primary  use  or  adaptation 
was  to  the  storing  away  of  com,  wheat,  and 
other  grain  and  rough  food,  and  this  meaning 
is  not  destroyed  by  the  fact  that  sheds  were 
attached  to  the  building,  where  wagons,  etc., 
were  kept  out  of  the  weather.  Johnson  v. 
Johnson,  26  S.  E.  722.  725,  48  S.  C.  408. 

As  d^relllns  house. 

See  "Dwelling — Dwelling  House.** 

Dwelling  house  used  for  storage. 

As  used  in  an  indictment,  a  "barn"  in- 
cludes a  building  which  the  owner  had  erect- 
ed on  his  farm  for  a  dwelling  house,  but 
which  he  had  never  occupied  or  used  as  such, 
and  which  had  been  used  for  several  years 
for  storing  wheat  and  corn  and  other  prod- 
ucts of  the  farm.  Barnett  v.  State,  38  Ohio 
St  7. 

A  building  intended  for  and  constructed 
as  a  dwelling  house,  but  which  had  not  been 
completed  or  inhabited,  and  in  which  the 
owner  had  deposited  straw  and  agricultm*al 
implements,  is  not  a  "house,  outhouse,  or 
bam,"  within  St  9  Geo.  I,  c.  22,  §  7,  entitling 
the  owner  of  a  "house,  outhouse,  or  bam"  to 
maintain  an  action  against  the  hundred  for 
an  injury  sustained  In  consequence  of  ma- 
licious setting  fire  to  the  same.  ElsiDorc  v. 
Inhabitants  of  St  Bria veils,  8  Bam  &  0.  4G1. 

Fodder  house. 

"Barn,''  as  used  in  Cr.  St  §  140,  defining 
arson  to  be  the  willful  and  malicious  setting 
fire  to  or  burning  any  "bam.  stable,  coach 
house,  gin  house,  store- house  or  warehouse," 
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does  Dot  inclnde  a  fodder  house  and  corn- 
crib,  and  an  indictment  cliarging  the  felo- 
nious burning  of  a  "fodder  house"  Is  Insuf- 
ficient State  y.  Jeter,  24  S.  E.  8S9,  891,  47 
8.  C.  2. 

Granarj. 

A  house  18  feet  long,  15  feet  wide,  built 
of  logs,  the  cracks  covered  with  rough  boards, 
with  a  good  plank  floor  and  the  door  4  feet 
high,  containing  corn  and  oats,  though  the 
only  building  on  the  farm  used  for  storing 
crops,  Is  not  a  "bam"  within  the  statute  as 
to  arson.    State  y.  Jim,  53  N.  C.  459,  460. 

A  "barn"  is  said  to  be,  in  Webster's  Dic- 
tionary, a  covered  building  for  securing  grain, 
hay,  flaz,  and  other  productions  of  the  earth. 
Bouvler's  Law  Dictionary  describes  it  as  a 
building  on  a  farm  used  to  receive  the  crop, 
the  stabling  of  animals,  and  other  purposes. 
A  house  17  feet  long  and  12  feet  wide,  sitting 
on  blocks  in  a  stable  yard,  having  two  rooms 
In  it,  one  for  storing  nubbins  and  refuse  corn 
and  the  other  for  storing  peas,  oats,  and  other 
products,  is  not  a  "barn"  within  the  statute 
making  burning  of  a  bam  a  felony.  State  t. 
Laughlin,  53  N.  C.  455,  45a 

Incomplete  bvildinK. 

A  building  in  process  of  erection  and  not 
completed  Is  not  a  "bam"  within  the  statute 
punishing  the  burning  of  a  bam.  State  y. 
Wolfenberger,  20  Ind.  242,  243. 

Sheep  sited* 

A  deed  of  a  homestead,  reserving  to  the 
grantor  the  undivided  half  part  of  the  "bam" 
thereon.  Includes  the  sheep  shed  connected 
with  It,  and  the  land  on  which  It  stood,  and 
the  bam  yard  used  with  the  bam,  being  with- 
in the  exception,  under  the  general  term 
"bam,"  as  applicable  to  the  purposes  for 
which  the  building  and  land  were  used.  Cun- 
ningham y.  Webb,  69  Me.  92,  95. 

Stable  STBonynioiis. 

In  an  indictment  for  barn  burning,  which 
alleges  the  offense  to  have  been  committed 
by  burning  a  bam  and  stable,  "barn"  is  used 
Interchangeably  with  the  word  "stable."  Pri- 
marily, a  barn  is  a  building  for  the  storage 
of  grain  and  fodder,  and  a  stable  is  a  build- 
ing for  lodging  and  feeding  horses  and  other 
domestic  animals.  It  is  stated  in  Webster's 
International  Dictionary  that  in  the  United 
States  a  part  of  a  bam  is  often  used  for 
stable.  Saylor  y.  Commonwealth  (Ky.)  57 
S.  W.  614,  615. 

Tobaeeo  storeboiutt. 

"Bam,"  as  used  In  an  indictment  for 
burglary.  Includes  a  building  erected  on  a 
farm,  and  designed  and  used  mainly  for  the 
purpose  of  storing  and  drying  tobacco,  and 
occasionally  for  the  purpose  of  storing  hay 
and  flax.    Ratekin  y.  State,  26  Ohio  St  420. 


BARON  AND  FEME. 

"Baron  and  feme**  means  *1ord  and 
woman,"  and  was  used  In  the  feudal  legal 
nomenclature  and  In  the  earlier  text-books  as 
properly  expressing  the  feudal  theory  that  the 
wife  was  subject  to  the  husband.  Cummingi 
y.  Everett,  19  Aa  456,  82  Me.  260. 

BARQUE. 

A  fire  Insurance  policy  describing  the 
subject-matter  as  a  "barque"  on  the  stocks 
near  a  shipyard,  being  built  for  a  certain  per- 
son, does  not  cover  timbers  not  united  to  the 
keel  or  stmcture  thereon  of  the  contemplated 
barque,  though  they  are  Intended  and  com- 
pletely prepared  to  be  used  in  its  framework, 
and  are  lying  in  the  yard  in  the  proper  place 
to  be  oonveniently  applied  to  that  use,  and 
are  valueless  for  any  other  vessel.  The  term 
"barque,"  standing  by  Itself,  has  for  its  pri- 
mary signification  a  completed  vesseL  As 
used  in  the  policy,  it  includes  timbers  when 
they  have  entered  into  the  stmcture  which, 
when  completed,  will  be  a  barque.  In  a 
technical  sense,  neither  the  keel  with  the  in- 
complete stmcture  thereon,  nor  any  of  the 
materials  intended  for  the  vessel,  is  a  barque, 
but  in  the  ordinary  use  of  language  the 
former  would  be  so  spoken  of,  and  the  others, 
though  the  work  on  them  was  all  done,  would 
not  Hood  y.  Manhattan  Fire  Ins.  Co,  11 
N.  Y.  532,  539. 


BARRACK. 

A  "barrack"  Is  an  erection  of  upright 
posts  supporting  a  sliding  roof,  usually  of 
thatch,  and  is  so  used  in  the  statute  making 
It  an  indictable  offense  to  willfully  set  fire 
to  any  "barrack"  or  stack  of  hay,  grain,  or 
bark.  A  "barrack"  is  not  generally,  if  at  all, 
used  by  the  tanner  to  cover  bis  bark,  but  if 
containing  that  material  its  contents  would 
be  within  the  words  of  the  statute,  and  the 
protection  intended  to  be  given  by  it  Chap- 
man y.  Commonwealth  (Pa.)  6  Whart  427, 
429,  34  Am.  Dec  565. 


BARRATRY. 

See  "Common  Barrator.** 

Barratry  is  the  Institution  of  several 
suits,  where  one  would  haye  served  eveiy 
Justifiable  purpose,  with  a  malicious  design  to 
harass  and  oppress  the  debtor.  Conmion- 
wealth  y.  McCuUoch,  15  Mass,  227,  229. 

"Barratry"  is  defined  to  be  the  practice 
of  exciting  groundless  Judicial  proceedinj^s. 
Information  on  an  outstanding  title  to  land 
in  the  adverse  possession  of  another  con- 
stitutes a  good  consideration  for  a  promlttory 
note,  and  the  sale  of  such  information  is  not 
barratrous.    Lucas  y.  Pico,  55  CaL  126;  12& 
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BABBATBT  (In  Maritime  Law). 

As  the  sole  definition  of  "barratry/' 
Kersey.  In  bis  edition  in  1707  of  Phillips' 
New  Worid  of  Words,  gives,  "a  word  that  is 
used  in  policies  of  insurance  for  ships,  sig- 
nifying dissensions  and  quarrels  among  the 
officers  and  seamen."  And  Martin  in  his 
English  Dictionary  of  1748  says:  "Barratry, 
in  insurance,  signifies  dissensions  and  quar- 
rels among  officers  and  seamen."  But  Ker- 
sey, who  published  a  dictionary  of  his  own 
between  these  periods  incorporates  it  simply 
as  a  law  term,  as  follows:  "Barratry  is  when 
the  master  of  a  ship  cheats  the  owners  or 
insurers,  either  by  running  away  with  the 
ship  or  embezzling  their  goods."  Kersey's 
Diet  (3d  Ed.)  1721.  In  the  succeeding  and 
fuller  work  of  Bailey,  it  is  given  as  a  term 
in  commerce,  thus:  "Barratry  (in  commerce) 
is  the  master  of  a  ship  cheating  the  owners 
or  insurers,  either  by  running  away  with  the 
ship,  sinking  her,  or  embezzling  the  cargo." 
Bailey's  Diet.,  folio,  of  1736,  and  this  exposi- 
tion of  its  meaning  has  been  substantially 
followed  by  the  lexicographers  to  the  present 
time.  Webster  limits  It  to  a  fraudulent 
breach  of  duty,  a  willful  act  of  illegality  or 
breach  of  trust,  with  dishonest  views,  by 
the  master  or  mariners,  to  the  Injury  of 
the  owners  of  the  cargo  or  ship,  without  the 
consent  of  the  party  insured.  Webster's 
Quarto  Diet  1864.  How  the  word  came  to 
express  things  so  distinguishable  from  each 
other  as  strife  or  quarreling,  and  deceit  or 
fraud,  is  explainable  by  its  origin  and  history. 
The  root,  or  apparent  word,  is  to  be  found  in 
Sanskrit  It  is  "bharat,"  meaning  war. 
Houghton's  Sanskrit  Diet.  (Lond.  1833). 
From  this  was  formed  in  Sanskrit  another 
word,  "bharata,"  meaning  an  act  which  is  a 
trespass  against  morals  or  justice,  or  an  un- 
just or  immoral  action,  probably  used  in  its 
first  formation  to  designate  an  unjust  war, 
and  which  afterwards  acquired  in  the  Sans- 
krit a  more  general  signification;  both  of 
which  words  have  survived,  and  are  now  in 
use  in  modem  Hindustani,  the  latter  slightly 
modified  in  form,  "bhaari,  barhi,  burai,"  and 
with  other  words  formed  from  it,  as  "bharam, 
bharamanl,"  but  retaining  in  their  various 
forms  the  same  general  signification,  which 
may  be  Illustrated  by  a  word  now  in  very 
general  use  in  India — ^"baraket,"  evil. 
(Forbes'  English  &  Hindustani  Diet.)  These 
two  primitive  words,  "bharat"  and  "bharata," 
with  signiflcatioDs  more  or  less  equivalent, 
are  to  be  found  in  some  form  or  other  in 
tongues  V  all  nations  of  the  Indo-European 
group  that  derive  their  language  from  this 
parent  source.  Thus,  "barathrum,"  both  in 
the  Greek  and  in  Latin,  was  the  name  of  the 
pit  into  which  the  condemned  criminals  were 
thrown,  and,  as  a  word  for  pit,  dungeon,  or 
the  infernal  regions,  became  "barathro"  in  the 
Spanish  and  the  Portuguese,  and  "baratro" 
in  the  Italian.  (Morin,  Diet  Etym'y;  Paris, 
1809.)    In  all  these  languages  "barat,"  or  some 


word  formed  from  It  by  a  change  In  the  ter- 
mination, meant  strife,  contention,  quarreling, 
confusion,  or  disorder,  intentional  wrong,  de- 
ceit, cheating,  maliciousness,  and  also  barter- 
ing and  selling.  In  fact,  the  curious  result  of 
this  inquiry  is  that  this  word,  with  its  origin 
so  remote,  has  during  the  many  ages  tenacious- 
ly adhered  to  the  general  signification  of  the 
parent  words  out  of  which  it  sprung.  It  was 
first  used  as  a  marine  term  in  the  Basque;  at 
least,  the  first  form  of  it  In  that  sense  which 
I  have  been  able  to  discover  is  in  that  tongue, 
now  one  of  the  oldest  in  Europe.  In  the 
Basque,  "barabaratu"  signified  delaying  a 
vessel,  abandoning  her,  seizing  and  giving  her 
over,  together  with  all  that  followed  there- 
from; and  "baratu-galdu,"  stranding,  sinking, 
or  scuttling  her.  (Don  Pio  De  Zuaga  Diet, 
by  De  Larramendi,  San  Sebastian,  185S.)  In 
Lockyer  v.  Offley,  1  Term  R.  269,  "barra- 
try" is  defined  as  "every  species  of  fraud  or 
knavery  in  the  masters  of  ships,  by  which  the 
freighters  or  owners  have  been  injured."  At- 
kinson V.  Great  Western  Ins.  Co.  (N,  Y.)  4 
Daly  1,  la 

••The  term  'barratry'  is  known  to  the 
common  law,  and  Cowel's  Interpreter  refers 
its  origin  to  a  Latin  word,  which  would  at- 
tach to  it  the  idea  of  meanness,  selfishness, 
and  knavery.  Some  of  our  English  books,  fol- 
lowing a  French  writer  (Pasquler  sur  Bmeri- 
gon),  derive  it  from  'barat,'  an  old  French  or 
Italian  word,  which  they  explain  by  'trom- 
perie,  fourbe,  mensonge.'  I  should  myself 
derive  the  word  from  the  Spanish  'baratria, 
baratero,'  which  are  rendered  'fraus*  and 
*fraudulentus.*  But  it  is  worthy  of  partic- 
ular notice  that  writers  on  maritime  law, 
of  the  first  respectability  (I  think  Emerigon 
grives  six  in  number),  in  explaining  the  ma- 
rine sense  of  the  word  'barratry,'  use  the 
French  word  *pr6variquez,' which  can  only  be 
translated  into  'acting  without  due  fidelity  to 
their  owners.'  The  best  French  dictionary 
we  have  renders  it  by  'agir  centre  les  devoirs 
de  son  charge,'  acting  contrary  to  the  duties 
of  his  undertaking,  and  'trahir  la  cause  ou 
rint6r6t  des  personnes  qu'  on  est  oblige  de  d6- 
fendre,'  to  betray  the  cause  or  interest  of 
those  whom  we  are  bound  to  protect"  Pa- 
tapsco  Ins.  Co.  v.  Coulter,  28  U.  8.  (3  Pet) 
222,  231,  7  L.  Ed.  659. 

"Barratry"  Is  synonymous  with  the 
terms  "villainy,"  "knavery,"  "cheat,"  **mal- 
versation,"  "trick,"  and  "deceit,"  and  means 
the  fraud  of  the  master  or  mariners  of  a  ves- 
sel to  cheat  the  owner  or  freighters.  It  is 
any  criminal  act  committed  by  the  master  or 
mariners  of  a  vessel  whereby  the  owner  is  in- 
jured. Hood's  Ex'rs  v.  Nesbit  2  U.  S.  (2 
Dall.)  137,  138,  1  L.  Ed.  821,  1  Am.  Dec  205. 
See,  also,  Cook  v.  Commercial  Ins.  Co.,  11 
Johns.  40,  45,  6  Am.  Dec.  353;  Waters  v.  Mer- 
chants' Louisville  Ins.  Co.  (U.  S.)  29  Fed.  Cas. 
415;  Dederer  v.  Delaware  Ins.  Co.  (U.  B.)  7 
Fed.  Cas.  341,  343;  Lawton  v.  Sun  Mut  Ins. 
Co.,  56  Mass.  (2  Cush.)  500,  501. 
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"Barratry,"  as  used  In  a  policy  of  marine 
insurance  insuring  against  barratry  of  the 
master  of  the  vessel,  means  a  violation  on  the 
part  of  the  master  of  some  of  the  duties  and 
obligations  which  he  owes  to  the  owner  of  the 
vessel,  by  fraud  or  misconduct,  from  which  a 
loss  ensues,  either  of  vessel  or  goods.  Wilson 
V.  General  Mut  Ins.  Co.,  G6  Mass.  (12  Cush.) 
800,  362,  59  Am.  Dec.  188. 

Evidence  that  a  cargo  was  sold,  some  of 
it  beyond  Its  original  price,  before  it  was  dis- 
charged, before  the  damage  to  the  vessel  was 
ascertained;  that  the  cost  of  repairing  the 
vessel  was  trivial,  and  occupied  only  a  few 
days;  that  the  master  and  part  owner  failed 
to  notify  him  either  of  the  damage  to  or  of  the 
sale  of  the  cargo;  and  that  soon  after  the  re- 
pair of  the  vessel  he  abandoned  the  voyage 
and  sailed  to  another  distant  port — is  suffi- 
cient to  sustain  a  verdict  that  the  sale  was 
"barratrous,"  within  the  provisions  of  a  ma- 
rine policy  Insuring  against  barratry.  Meyer 
V.  Great  Western  Ins.  Ck).,  38  Pac.  82,  84,  104 
Cal.  381. 

Criminal  or  ftanduleat  intent  implied. 

It  is  an  essential  ingredient  in  barratry 
that  there  should  be  a  criminal  act  or  intent 
or  gross  negligence  on  the  part  of  the  master 
or  mariners,  tending  to  their  own  benefit,  and 
to  the  injury  of  the  owners  or  freighters  of 
the  ship,  and  without  their  privity  or  consent 
Hood  V.  Nesbitt,  1  Yeates,  114,  118,  1  Am. 
Dec.  265. 

Barratry  is  any  willful  act  on  the  part  of 
the  master  or  mariners  of  a  vessel  whereby 
the  owner  is  damnified,  by  whatever  motive 
the  act  be  Induced,  but  accident  or  negligence 
does  not  amount  to  barratry.  Atkinson  v. 
Great  Western  Ins,  Co.,  65  N.  Y.  531,  53a 

Barratry  is  a  fraudulent  breach  of  duty 
on  the  part  of  the  master  or  crew  whereby  In- 
jury results  to  the  owners  of  a  ship,  but  an 
act  to  be  barratrous  must  be  done  with  the 
fraudulent  intent  or  ex  maleflclo.  A  loss  oc- 
casioned by  the  mere  negligence  of  the  master 
or  mariners  does  not  amount  to  barratry. 
Grim  V.  Phoenix  Ins.  Co.  (N.  Y.)  13  Johns.  451, 
457. 

Barratry,  according  to  Valin,  Pothler, 
Bmerigon,  and  LeGuidon,  includes  every  fault 
of  the  master  by  which  a  loss  is  occasioned, 
whether  arising  from  fraud,  negligence,  un- 
skillfulness,  or  mere  imprudence;  but  In  Eng- 
lish law  it  has  a  more  limited  signification, 
and  no  fault  of  the  master  amounts  to  bar- 
ratry unless  it  proceeds  from  a  fraudulent 
purpose,  and  there  must  be  fraud  or  crime 
to  constitute  barratry.  Walden  v.  New  York 
Firemen  Ins.  Co.  (N.  Y.)  12  Johns.  129,  137. 

Barratry  is  any  fraudulent  or  criminal 
conduct  against  the  owners  of  a  ship  or  goods 
by  the  master  or  mariners,  in  breach  of  the 
trust  reposed  in  them,  and  to  the  injury  of 
the  owners,  although  it  may  not  be  done  with 


an  Intent  to  injure  them,  or  benefit  the  mas- 
ter and  mariners  at  their  expense.  Earle  v. 
Rowcroft,  8  East,  126,  135. 

A  mere  deviation,  without  fraudulent  in- 
tent, does  not  amount  to  barratry.  Hood  v. 
Nesblfs  Bx'rs,  2  U.  S.  (2  Dall.)  137,  138»  1 
L.  Ed.  321,  1  Am.  Dec.  265. 

A  Jettison  of  cattle  by  the  master  from 
mere  unfounded  apprehension  during  rough 
weather  is  not  barratry,  there  being  neither 
intentional  fraud,  breach  of  trust,  nor  willful 
violation  of  law,  one  of  which  is  necessary  to 
constitute  barratry.  Compania  De  Naviga- 
cion  La  Flecha  v.  Brauer,  18  Sup.  Ct  12,  17, 
168  U.  S.  104,  42  L.  Ed.  3d8. 

By  eo-owner* 

Barratry  cannot  be  committed  by  a  mas- 
ter who  is  owner  for  the  voyage,  since  he  can- 
not commit  a  fraud  against  himself.  Waters 
V.  Merchants'  Louisville  Ins.  Co.  (U.  S.)  JQ 
Fed.  Cas.  415;  Marcardler  t.  Chesapeake  Ins. 
Co.,  12  U.  8.  (8  Cranch)  89,  49,  3  L.  Ed.  4SL 

"As  a  person  cannot  commit  fraud  upon 
himself,  barratry  cannot  be  committed  by  a 
master  of  a  vessel  who  is  part  owner  thereof.** 
Wilson  V.  General  Mut  Ins.  Co.,  66  Mass.  (12 
Cush.)  360,  362. 

Though  a  master  of  a  ship,  who  Is  also 
the  sole  owner,  cannot  commit  a  fraud  on 
himself  so  as  to  be  guilty  of  barratry,  one 
who  is  part  owner  may  be  guilty  of  barratry 
towards  his  co-owners.  Hutchins  ▼.  Ford,  19 
Atl.  832,  833,  82  Me.  363. 

Barratry  is  a  fraud  committed  by  the 
master  or  mariners  against  the  owners  of  a 
vessel.  Though  committed  by  the  master  and 
one  of  the  several  owners,  it  is  no  less  a 
fraud  on  the  part  of  the  master;  or  if  the 
master,  being  himself  a  part  owner,  commits 
the  barratry,  it  is  equally  a  fraud  on  the 
other  part  owners.  Every  fraudulent  act  on 
the  part  of  the  master  is  barratry,  but  such 
fraudulent  act  cannot  be  committed  by  a  mas- 
ter who  is  sole  owner.  Jones  v.  NicholBon,  10 
Exch.  28,  36. 

Where  the  captain  of  a  vessel  Intended  by 
his  acts  to  put  the  vessel  with  her  cargo  out 
of  the  way,  and  subject  the  insurance  com- 
panies to  the  payment  of  their  risks,  it  consti- 
tuted what  is  known  in  marine  insurance  as 
the  offense  of  "barratry,"  and  was  a  crime 
against  the  owners  of  the  cargo  as  well  as  tbe 
underwriters;  and  that  he  was  himself  the 
owner  of  an  interest  in  the  vessel  did  not  ren- 
der the  crime  any  the  less  barratry,  tfaougb 
such  crime  cannot  be  committed  by  the  mas- 
ter when  he  is  the  sole  owner  of  the  vessel 
Volsln  V.  Commercial  Mut  Ins.  Ca.  62  Hun, 
4,  9.  16  N.  Y.  Supp.  410. 

By  sole  o'wner. 

"When  the  master  of  a  ship  is  the  sole 
owner,  he  cannot  commit  an  act  of  barratry 
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against  himself,  for  one  cannot  commit  a 
fraud  or  other  like  unlawful  act  upon  or 
against  himself.  Upon  no  sound  principle, 
therefore,  can  it  he  made  to  embrace  the  case 
of  a  mere  part  owner/*  Phoenix  Ins.  Ck>.  ▼. 
Moog,  78  Ala.  284,  303,  56  Am.  Rep.  dL 

Must  be  asainst  owner's  interest. 

The  act  of  barratry  must  be  to  the  preju- 
dice of  the  owners  of  the  vessel,  which  preju- 
dice may  be  either  direct.  Intermediate,  or 
consequential.  Ck)ok  v.  Commercial  Ins.  Go. 
(N.  Y.)  11  Johns.  40,  45,  6  Am.  Dec.  853. 

"Barratry  always  carries  the  idea  of 
fraud  or  crime  with  it,  and  to  constitute  bar- 
ratry It  is  essential  that  the  act  or  acts  claim- 
ed to  be  barratrous  should  not  be  done  with 
the  view  to  promote  the  Interests  of  the  own- 
ers, but  to  promote  that  which  Is  diametrical- 
ly opposite  to  It;  to  Injure  or  dispute  such  In- 
terest." Brown  ▼.  Union  Ins.  Co.  (Conn.)  5 
Day,  1,  8,  5  Am.  Dec.  123. 

''Barratry  Is  an  act  committed  by  the 
master  of  a  vessel,  of  a  criminal  nature,  with- 
out the  license  or  consent  of  the  owner. 
There  must  be  fraud  in  the  transaction,  and 
a  selfish  design  for  the  master's  own  Interest, 
for  if  the  act  Is  done  solely  to  benefit  the  own- 
er It  does  not  constitute  barratry."  Crousil- 
lat  V.  Ball,  4  U.  S.  (4  Dall.)  294,  296.  1  L.  Ed. 
840,  2  Am.  Dec  375. 

Need  not  be  to  master's  interest. 

*'It  Is  not  essential  to  constitute  the  act 
of  barratry  that  it  should  be  to  the  interest  of 
the  master,  but  if  it  be  so,  that  fact  Is  evi- 
dence of  fraud,  as  also  is  gross  negligence. 
If  the  question  turn  merely  on  fraud,  It  will 
always  be  necessary  to  look  at  the  motives 
and  intention  which  influenced  the  act  If  the 
motive  were  to  benefit  the  owner.  It  is  an  hon- 
est one,  though  It  may  be  a  mistaken  one,  and 
therefore  the  act  cannot  be  called 'barratrous.* 
The  act  of  a  willful  deviation  for  the  benefit 
of  the  owners  is  an  example  which  attests  the 
truth  of  the  principle;  but  If  made  for  the 
benefit  of  the  master  It  would  be  an  act  of 
barratry."  Dederer  v.  Delaware  Ins.  Co.  (U. 
8.)  7  Fed.  Cas.  341,  343. 

Barratry  is  a  breach  of  duty  on  the  part 
of  the  master  or  mariners  of  a  vessel,  where- 
by the  owner  is  Injured.  It  is  not  essential 
that  the  act  be  committed  for  the  benefit  of 
the  actor,  but  it  is  sufficient  If  the  act  was 
done  with  a  fraudulent  intent  Kendrlck  ▼. 
Delafield  (N,  Y.)  2  Caines,  67,  7L 

I>esertion  of  crew. 

The  desertion  of  the  crew  of  a  captured 
ship  was  not  barratry.  Messonier  v.  Union 
Ins.  Co.  (S.  C.)  1  Nott  &  McC.  155,  163. 

Ooins  into  enemy's  settlement. 

•*Where  a  master  had  general  Instruc- 
tioDS  to  make  the  best  purchases  with  dis- 
patch, this  would  not  warrant  him  in  going 


Into  an  enemy's  settlement  to  trade  (which 
was  permitted  by  the  enemy),  though  his 
cargo  could  be  more  speedily  and  cheaply 
completed  there,  but  such  act,  in  consequence 
of  which  the  ship  was  seized  and  confiscated, 
is  barratrous."  Barle  ▼.  Bowcroft,  8  East, 
126,  135. 

Leavins  porthole  open. 

The  term  "barratry,"  In  a  bill  of  lading 
exempting  the  shipowner  from  liability  for 
loss  or  damage  occasioned  by  barratry  of 
the  master  or  crew,  does  not  extend  to  a 
mere  Incident  of  an  attempted  act  of  bar- 
ratry which  is  not  accomplished,  and  there- 
fore the  owner  is  not  exempt  from  an  in- 
Jury  to  the  goods  resulting  from  a  port  be- 
ing left  open  in  an  unsuccessful  attempt  at 
theft  by  some  of  the  crew.  Putman  ▼.  The 
Manitoba  (U.  8.)  104  Fed.  145-151. 

Besistins  search  by  belligerent. 

Resistance  by  the  master  and  mariners 
of  a  neutral  vessel  to  the  search  of  a  bel- 
ligerent is  barratry.  Brown  v.  Union  Ins. 
Co.  (Conn.)  5  Day,  1,  12,  5  Am.  Dec.  123. 

Sale  of  appnrtenanoes  of  ▼essel. 

The  sale  and  disposal  of  boats,  oara,  and 
other  portions  of  the  vessel's  appurtenances 
by  the  master  to  obtain  money  for  his  own 
use  amounted  to  barratry.  Lawton  v.  Sun 
Mut  Ins.  Co.,  56  Mass.  (2  Cush.)  500,  511. 

Smngglins. 

Misconduct  of  the  master  of  a  ship  in 
taking  on  board  commodities  which  subject- 
ed the  ship  to  seizure  for  smuggling,  such  act 
being  done  against  the  consent  of  the  own- 
er, falls  within  the  general  definition  of  "bar- 
ratry." Havelock  ▼.  Hancill,  3  Term  R. 
277,  278. 


BARREN. 

See,  also,  "Impotency"; 
potent" 


"Naturally  Im 


A  warranty  In  the  sale  of  a  stallion  pro- 
vided that  the  same  was  an  average  foal- 
getter,  and  ''should  the  above-named  horse 
prove  to  be  barren,  a  horse  of  equal  size  and 
value  to  be  given  in  his  place."  Held,  that 
the  term  "barren"  was  used  in  Its  ordinary 
accoptation,  and  meant  "incapable  of  gotting 
offspring."  Davis  ▼.  Iverson  (S.  D.)  58  N. 
W.  796,  797. 

BARREL 

See  "Oil  in  Barrels." 

The  term  "barrel'*  does  not  import  or 
refer  to  quantity  only,  but  a  barrel  of  tur- 
pentine or  a  barrel  of  flour,  in  agricultural 
and  mercantile  parlance,  means,  prima  facie, 
not  a  certain  quantity  merely,  but  a  certain 
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state  of  the  article,  namely,  that  it  Is  In  a 
cask.  The  statute  exacts,  for  example,  that 
every  barrel  of  turpentine  shall  contain  32 
gallons,  and  be  in  good  and  sufficient  casks, 
made  of  staves  of  certain  dimensions.  It  is 
in  a  degree  a  term  of  art  in  trade  and  in 
law,  and,  when  a  man  says  he  has  so  many 
barrels  of  turpentine,  he  is  universally  un- 
derstood to  mean  that  number  of  casks  of 
the  statute  size,  containing  turpentine,  and 
consequently  that  the  casks,  as  well  as  the 
turpentine,  are  his.  A  barrel  of  turpentine 
or  flour  is  thus  one  thing,  constituted  by 
both  the  cask  and  its  contents,  and  it  is 
know  so  to  be  by  that  description.  Hence, 
under  an  indictment  for  stealing  two  barrels 
of  turpentine,  it  must  appear  that  the  tur- 
pentine was  in  barrels  when  it  was  stolen, 
and  not  that  it  was  dipped  from  the  boxes 
in  small  quantities  from  time  to  time,  and 
then  deposited  in  barrels.  State  y.  Moore, 
33  N.  0.  70,  72. 

As  denoting  qnantity* 

The  term  "barrel"  is  not  a  definite  and 
precise  description  of  a  particular  article  or 
thing.  It  Is  often  used  to  designate  a  cer- 
tain quantity,  and  not  the  vessel  or  cask  in 
which  an  article  is  contained.  Gardner  v. 
Lane,  91  Mass.  (9  Allen)  492,  501,  85  Am. 
Dec.  779. 

"Barrels  of  flour"  may  be  a  proper  de- 
scription of  flour  in  bags,  according  to  the 
common  usage  of  the  place  where  the  term 
is  used,  since  the  term  "barrel  of  flour"  is 
a  certain  known  quantity  of  flour  of  a  par- 
ticular measure,  which  may  be  readily  com- 
puted from  flour  in  sacks.  Foredioe  v.  Bine- 
hart,  8  Pac.  285.  28a    11  Or.  208. 

Half  barrel. 

Wherever  the  term  "barrel"  or  "cask  of 
flour"  is  used  in  the  chapter  relating  to  in- 
spections, it  shall  be  construed  to  include 
a  half  barrel,  unless  the  same  be  repugnant 
to  the  enactment    Ck>de  N.  0.  1883,  I  3020. 

Of  salt. 

An  agreement  to  deliver  Salena  salt  in 
barrels  means  the  barrels  prescribed  by  Rev. 
Laws,  249,  fi  3,  providing  that  all  the  salt 
manufactured  at  salt  springs,  and  which 
shall  be  put  In  casks,  shall  be  packed  in  good 
casks,  watertight,  and  that  each  cask  shall 
contain  five  bushels.  Clark  v.  Pinney  (N. 
Y.)  7  CJow.  681,  684. 

BARBIX  STAVES. 

"A  first-class  oil-barrel  stave  is  one  that 
la  35  inches  long,  not  less  than  4V^  inches 
wide,  %  of  an  inch  in  thickness,  and  made 
of  good  white  oak  timber,"  Rlggs  v.  Arm- 
strong, 23  W.  Va.  760,  772. 

"A  second-class  oil-barrel  stave  must 
have  the  same  dimensions  of  a  first-class 
•tave,  except  that  it  may  be  of  less  width  and 


not  so  easily  worked,  and  may  be  longlier,  m 
that  it  would  take  more  staves  and  more 
work  to  make  a  barrel  from  staves  of  the 
second  class  than  from  the  first,  and  con- 
sequently they  bring  a  less  price  in  the  mar- 
ket" Rlggs  T.  Armstrong,  23  W.  Va.  700^ 
772. 

BARRICADE. 

The  term  "barricade"  imports  an  ob- 
struction; not  merely  a  warning,  but  an  ac- 
tual impediment  to  travel.  American  Water- 
works Go.  V.  Dougherty,  87  Neb.  873,  376, 
55  N.  W.  1061. 

BARRICADED. 

Within  the  meaning  of  a  city  ordinance 
making  it  unlawful  to  exhibit  in  a  "barred  or 
barricaded"  house  or  room,  or  in  any  place 
protected  in  a  manner  to  make  it  difiScult 
of  access  by  the  police,  any  cards,  dice,  or 
gaming  implements  whatsoever,  the  words 
"barred"  and  "barricaded,"  when  rightly 
construed,  do  not  mean  an  ordinary  private 
residence  or  room,  where  doors  are  some- 
times locked  or  bolted  in  the  ordinary  meth- 
od, but  relate  to  such  as  are  barred  against 
intrusion  by  ofllcers,  and  hence  the  ordinance 
is  not  unreasonable.  In  re  Ah  Cheung,  69 
Pac.  402,  493,  136  CaL  678. 

BARRILLA. 

"Barrilla"  is  a  term  given  In  commerce 
to  impure  soda  imported  from  Spain.  Com- 
monwealth V.  James^  18  Masa.  (1  Pick.)  375, 
381. 


BARRISTER. 

Barristers  in  Bngland  are  the  highest 
class  of  lawyers,  who  have  exclusive  aud- 
ience in  all  the  superior  courts.  Bvery  bar- 
rister must  be  a  member  of  one  of  the  tour 
ancient  societies  called  **Inns  of  Court,"  via^ 
Lincoln's  Inn,  the  Inner  and  Middle  Tem- 
ples, and  Gray's  Inn.  Associations  of  law- 
yers acquired  houses  of  their  own,  in  which 
students  were  educated  in  the  common  law. 
These  schools  of  law  are  now  represented 
by  the  inns  of  court,  which  still  enjoy  tbe 
exclusive  privilege  of  calling  to  the  bar,  and, 
through  their  superior  order  of  benchers,  con- 
trol the  discipline  of  the  profession.  Sub- 
ject to  an  appeal  to  the  common-law  Judges 
as  visitors,  they  may  reject  the  petition  of  a 
student  to  be  called  to  the  bar,  or  expel  from 
their  society  and  from  the  profession  any 
barrister  or  bencher  from  the  inn.  The  pe- 
culiar business  of  barristers  is  the  advocacy 
of  causes  in  open  court,  but  a  great  deal  of 
other  business  falls  into  their  liands.  Tbey 
are  the  chief  conveyancers,  and  the  pleadings 
are,  in  all  but  the  simplest  cases,  drafted  by 
them.    The  highest  rank  among  barristers 
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Ifl  that  of  king's  or  queen's  eonnsel.  They 
lead  tbe  case  In  court,  and  give  opinions  on 
eases  submitted  to  tbem,  but  tbey  do  not  ac- 
cept conveyancing  or  pleading,  nor  do  tbey 
admit  pupils  to  tbelr  chambers.  In  re  Rick- 
er,  29  Atl.  Go9,  563,  66  N.  H.  207,  24  L.  B. 
A.  740. 


BARROW. 

A  barrow  is  a  castrated  male  bog.  State 
▼.  Royster,  65  N.  0.  539. 

'*A  barrow  is  an  animal  of  the  hog  fam- 
ily," so  that  an  indictment  charging  defend- 
ant with  unlawfully  and  needlessly  killing 
a  barrow  sufficiently  informed  defendant  of 
the  offense  he  was  to  answer.  State  y. 
Greenlees,  41  Ark.  353,  355. 

A  barrow  is  a  hog,  especially  a  male 
hog  castrated,  so  that,  where  an  information 
for  stealing  a  barrow  charged  the  theft  of 
a  male  hog,  it  was  not  error  to  refuse  to 
charge  that  a  male  hog  is  one  which  has  not 
been  changed  from  a  boar  to  a  barrow  by 
alteration.  Williams  y.  State,  17  Tex.  App. 
521,  524. 


BARTER. 

A  barter  is  the  exchange  of  goods  of  one 
character  for  goods  of  another;  any  sale 
of  one  character  of  merchandise  where  any 
transfer  of  merchandise  is  taken  in  exchange 
instead  of  money.  Guerreiro  v.  Peile,  3 
Bam.  &  Aid.  616,  617.  See,  also.  Cooper  v. 
States  37  Ark.  412,  418.  It  is  the  exchange 
of  one  commodity  or  article  of  property  for 
another;  exchange  of  goods;  a  commuta- 
tion; transmutation  or  transfer  of  goods  for 
other  goods.  Coker  y.  State  (Ala.)  8  South. 
874,  875. 

"Barter,"  as  used  in  Act  Feb.  8,  1875,  I 
1,  proyiding  that  any  person  who  shall  sell, 
barter  or  exchange,  or  otherwise  dispose  of 
any  property  upon  which  a  lien  exists  by  vir- 
tue of  a  mortgage,  deed  of  trust,  contract  of 
parties,  or  operation  of  law,  without  the 
consent  of  the  person  in  whose  favor  such 
lien  exists,  shall  be  punished,  etc.,  means 
the  exchange  of  one  commodity  or  article 
of  property  for  another,  and  has  about  the 
same  meaning  as  ^'exchange."  Cooper  y. 
State,  37  Ark.  412.  415. 

The  term  "barter"  is  not  applied  to  con- 
tracts concerning  land,  but  only  such  as  re- 
late to  goods  and  chattels.  Speigle  y.  Mere- 
dith (U.  S.)  22  Fed.  Gas.  919,  920. 

Pnxeliase  dlstinfl^shecL 

See  "Purchase." 

Sale  distiiisiiished* 

See  "Sale." 


ExeluMice  syaonjmoiub 

"Barter"  and  "exchange"  are  of  about 
the  same  meaning.  "Barter,"  the  exchange 
of  one  commodity  or  article  or  property  for 
another;  "exchange"  of  goods,  a  commuta- 
tion, transmutation,  or  transfer  of  goods  for 
other  goods,  as  distinguished  from  "sale," 
which  Is  a  transfer  of  goods  for  money. 
Meyer  y.  Rousseau,  2  8.  W.  112, 113,  47  Ark. 
460. 

The  terms  "exchange'  and  "sale,"  used 
in  an  order  by  county  commissioners  for  the 
election  to  determine  whether  or  not  the 
sale  or  exchange  or  barter  of  intoxicating 
liquors  shall  be  prohibited,  are  not  synony- 
mous, and  therefore  such  a  use  is  not  war- 
ranted by  a  statute  authorizing  the  commis- 
sioners to  order  an  election  to  determine 
whether  or  not  the  sale  of  Intoxicating  liq- 
uors shall  be  prohibited.  Ex  parte  Beaty,  1 
S.  W.  451,  452,  21  Tex.  App.  426w 

BABTEB  Ain>  SALE. 

The  phrase  "barter  and  sell,"  as  used  in 
an  Indictment  charging  that  the  defendant 
did  unlawfully  "barter  and  sell"  intoxicat- 
ing liquor,  imports  a  sale,  and  not  a  barter, 
and  the  word  "Imrter"  may  be  regarded  as 
surplusage.    Massey  y.  State,  74  Ind.  868, 


BASE. 

Adulterated  mjnonjnkoumm 

"In  common  parlance  *base*  and  'adul- 
terated* signify  the  same  thing,  and  there 
Is  no  repugnancy  in  charging  that  a  defend- 
ant passed  *one  piece  of  base  and  adulterat- 
ed coin.'"  Gabe  y.  State,  6  Ark.  (1  Kng.) 
540,  544. 

In  ehemistiy. 

A  "base,"  in  chemistry,  is  defined  to  be 
a  compound  substance  whioh  unites  with  an 
acid  to  form  a  salt  In  re  Schaeffer,  2  App. 
Cas,  (D.  C.)  1,  4. 

BASEBAIX. 

"Baseball"  Is  a  game  of  ball,  so  called 
from  the  bases  or  bounds,  usually  four  in 
number,  which  designate  the-  circuit  which 
each  player  must  make  after  striking  the 
ball;  and  this  is  a  game  within  the  defini- 
tion of  "sporting,"  as  used  in  Neb.  Cr.  Code, 
§  241,  providing  that  any  person  engaged  on 
Sunday  in  sporting,  etc.,  shall  be  fined.  State 
V.  O'Rourk,  53  N.  W.  591,  592,  35  Neb.  614, 
17  L.  R.  A.  830. 

Baseball  does  not  belong  to  the  same 
class,  kind,  species,  or  genus  as  horse  racing, 
cockflghting,  or  card  playing,  so  as  to  be 
within  the  term  "games"  in  Rev.  St  1899, 
fi  2242,  providing  that  every  person  who  shall 
be  convicted  of  horse  racing,  cockflghting^. 
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or  playing  at  cards  or  games  of  any  kind 
on  Sunday,  shall  be  deemed  guilty  of  a  mis- 
demeanor. Baseball  Is  to  America  wbat 
cricket  Is  to  England.  It  Is  a  sport  or  ath- 
letic exercise,  and  is  commonly  called  a 
*'game,**  but  it  is  not  a  gambling  game  or 
productive  of  immorality.  In  a  qualified 
sense  it  is  affected  by  chance,  but  It  is  pri- 
marily and  properly  a  game  of  science,  of 
physical  skill  or  trained  endurance,  and  of 
natural  adapability  to  athletic  skill.  It  is 
a  game  of  chance  only  to  the  same  extent 
that  chance  or  luck  may  enter  into  anything 
that  men  may  do,  but  when  chance  or  luck 
is  pitted  against  skill  and  science,  it  is  as 
fair  an  illustration  of  what  will  result  as 
any  test  that  can  be  applied.  Ex  parte  Neet, 
57  S.  W.  1025,  1027,  157  Mo.  527,  80  Am.  St 
Rep.  638. 

BASE  BUIXION. 

"Crude"  or  ''base"  silver  bullion,  as  the 
term  is  understood  In  Montana,  is  silver  in 
bars,  mixed  to  a  greater  or  less  entent  with 
base  materials.  Hope  Min.  Ck>.  y.  Kennon, 
3  Mont  35,  44. 

BASE  FEE. 

A  "base"  or  "qualified"  fee  Is  such  a  one 
as  hath  a  qualification  subjoined  thereto,  and 
which  must  be  determined  whenever  the 
qualification  annexed  to  it  is  at  an  end.  Wig- 
gins Ferry  Co.  v.  Ohio  &  M.  R.  Co.,  94  111. 

83,  03;  Jordan  v.  Goldman,  34  Pac.  371,  376, 
1  Okl.  406;    Knight  v.-  Pottgleser,  52  N.  B. 

084,  936,  176  111.  36a 

A  qualified,  base,  or  determinable  fee  is 
an  interest  which  may  continue  forever,  but 
the  estate  is  liable  to  be  determined,  without 
the  aid  of  a  conveyance,  by  some  act  or  event 
circimiscribing  its  continuance  or  extent, 
though  the  object  on  which  it  rests  for  per- 
petuity may  be  transitory  or  perishable;  yet 
such  estates  are  deemed  to  be  fees  because 
of  their  possibility  of  enduring  forever.  Con- 
necticut Spiritualist  Camp  Meeting  Ass'n  v. 
East  Lyme,  5  Atl.  849,  850,  54  Conn.  152  (cit- 
ing 4  Kent,  Comm.  [5th  Ed.]  9);  Jamaica 
Pond  Aqueduct  Corp.  v.  Chandler,  91  Mass. 
(9  Allen)  159,  168;  Bartlett  v.  Baker  (Me.)  5 
Atl.  847;  United  States  Pipe-Line  Co.  ▼. 
Delaware,  L.  &  W.  R.  Co.,  41  Atl.  759,  763, 
62  N.  J.  Law,  254,  42  L.  R.  A.  572  (citing  1 
Cruise,  Dig.  03;  1  Inst  27a);  Jordan  v.  Gold- 
man, 34  Pac.  371,  376,  1  Okl.  406;  Grout  v. 
Townsend  (N.  Y.)  2  Denio,  336,  339  (citing  4 
Kent  Comm.  9). 

Testator's  will  provided  that  at  the 
death  of  testator's  wife  the  estate  should  go 
to  and  be  divided  amongst  testator's  children 
and  their  descendants.  The  interest  which 
vested  at  the  death  of  testator  was  not  a 
base  or  determinable  fee,  subject  to  be  de- 
vested as  to  any  devisee  by  the  death  of  such 
devisee,  during  the  continuance  of  the  life 
estate,  without  leaving  descendants  to  take 


after  the  death  of  the  widow  of  the  testator. 
Knight  V.  Pottgieser,  62  N.  E.  934,  93C,  176 
111.  368. 

The  term  "base  fee"  includes  the  Inter- 
est acquired  by  a  county  In  real  estate  con- 
veyed by  a  deed  providing  that  the  convey- 
ance is  for  the  use  of  the  people  of  the  coun- 
ty as  long  as  the  premises  shall  be  used  for 
a  county  site  for  the  courthouse,  Jail,  and 
clerk's  oflSce,  but  shall  revert  to  the  grantor 
if  the  county  ceases  to  use  it  for  such  pur- 
pose. Gillespie  ▼.  Broas  (N.  Y.)  23  Barb.  370, 
381. 

A  base  fee  was  confined  to  a  person  as 
tenant  of  a  particular  place.  Paterson  ▼•  El- 
lis' Ex'rs  (N.  Y.)  11  Wend.  269.  277. 

OondltioiiAl  and  simple  fee  dlstlBsrvIslt- 
ed. 

A  "base  fee"  is  a  fee  confined  to  a  person 
as  tenant  of  a  particular  place.  It  belongs 
to  the  class  of  limited  fees,  which  includes 
"qualified"  or  "base"  fees,  and  "fees  condi- 
tional at  common  law,"  both  of  which  are 
distinguished  from  a  "fee  simple,"  which  is 
an  absolute  inheritance,  clear  of  any  limita- 
tion or  condition  whatever.  It  is  distin- 
guished from  a  "conditional  fee,"  which  Is  a 
fee  restrained  to  particular  heirs,  as  the  heirs 
of  a  man's  body.  Paterson  v.  Ellis'  Ex'rs  (N. 
Y.)  11  Wend.  258.  277. 

Where  a  tenant  in  tall,  by  indenture  en- 
rolled, bargains  and  sells  land  to  another  and 
his  heirs,  and  afterwards  levies  a  fine  to  the 
bargainee,  the  bargainee  has  a  fee  in  the  land, 
but  it  is  only  to  endure  as  long  as  the  tenant 
in  tail  has  heirs  of  his  body,  and  Is  therefore 
called  a  **base,"  as  compared  with  the  ••pure" 
fee,  which  is  in  the  original  donor,  and  which 
has  an  absolute  perpetuity  belonging  to  it 
Ricluu-dson  v.  Noyes,  2  Mass.  66,  63,  3  Am. 
Dec.  24. 

Qualified  or  determinable  fee  symoBj^ 
moiu. 

Kent  speaks  of  "qualified,"  "base,"  or 
"determinable"  fees,  and  uses  the  terms  as 
interchangeable.  A  qualified  fee  confers  only 
a  limited  power  of  alienation,  entitling  the 
owner  to  give  an  interest  of  the  same  extent 
and  continuance  only  In  another  person  that 
it  would  be  in  itself.  So  that  the  estate  will, 
notwithstanding  the  transfer,  be  determin- 
able, and,  into  whosesoever  hands  it  will 
come,  will  cease  on  a  failure  of  those  heirs 
to  whom,  on  creation  of  the  qualified  fee, 
the  limitation  is  made.  An  estate  devised  to 
heirs,  or  to  one  and  to  the  heirs,  on  the  part 
of  s«ch  person  is  a  qualified  fee.  Baltimore 
&  O.  R.  Ck).  Y.  Patterson,  13  Atl.  369,  68  Mil. 
606. 


BASED. 

The  word  "based,"  as  used  In  an  instmc- 
tion   that   the   Jury    may    assess   damages 
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'•based*'  on  the  pecuniary  loss,  If  any,  result- 
ing from  the  death  of  plalntlfT^s  Intestate, 
could  not  be  construed  as  authorizing  the 
Jury  to  add  Interest  and  speculative  damages 
to  the  pecuniary  loss,  nor  would  they  be  like- 
ly to  infer  such  right,  and  hence  the  instruc- 
tion is  not  objectionable  for  such  reason. 
Webster  Mfg.  Go.  y.  Mulvanny,  48  N.  B.  168, 
169,  168  111.  311. 

BASIN. 

A  basin  Is  a  part  of  the  sea  inclosed  in 
rocks.  United  States  y.  Morel  (U.  8.)  26  Fed. 
Gas.  1310,  1813. 

The  terms  "riyers,"  "haven,"  "creek," 
•*ba8in,**  "bay,"  or  "arm  of  the  sea,"  in  Rev. 
St  U.  S.  fi  5346,  providing  that  an  assault 
committed  with  a  dangerous  weapon,  or  with 
Intent  to  perpetrate  a  felony,  on  board  of  any 
vessel  belonging  In  whole  or  in  part  to  the 
United  States,  while  in  any  arm  of  the  sea,  or 
In  any  river,  haven,  creek,  basin,  or  bay, 
within  the  admiralty  Jurisdiction  of  the  Unit- 
ed States,  and  out  of  the  jurisdiction  of  any 
particular  state,  are  limited  to  the  high  seas 
and  other  waters  connected  immediately  with 
them,  and  do  not  Include  the  rivers  connect- 
ing the  Great  Lakes.  Ex  parte  Byers  (U.  S.) 
32  Fed.  404,  406. 

BASIS  OF  COST. 

PlaintilE  and  defendant,  stockholders  of 
a  corporation,  were  liable  as  Joint  indorsers 
on  corporation  notes,  the  proceeds  of  which 
were  used  in  betterments.  Plaintiff  also  held 
defendant's  notes  given  by  the  latter  to  se- 
cure the  firm  for  payment  of  the  latter's 
stock.  Defendant  afterwards  sold  to  plain- 
tiff all  his  stock  on  the  basis  of  cost  Held, 
that  the  term  "basis  of  cost"  did  not  Include 
defendant>  liability  as  a  joint  indorser  of 
the  corporation  notes.  Peyton  ▼.  Stuart,  16 
S.  B.  160,  88  Va.  50. 

BASS. 

For  the  purpose  of  the  chaptei  relating 
to  fish  and  fisheries,  the  term  "bass"  means 
the  striped  bass  of  the  tidal  waters.  Rev.  St 
Me.  1883,  p.  375,  c.  40,  I  32. 

BASTARD. 

'•The  fundamental  definition  of  the  word 
'bastard*  is  a  child  born  out  of  lawful  wed- 
lock." Timmlns  v.  Lacy,  30  Tex.  11;"),  135. 

A  bastard  is  a  child  bom  out  of  wedlock, 
and  whose  parents  do  not  subsequently  in- 
termarry, or  a  child  the  Issue  of  adulterous 
Intercourse  of  the  wife  during  wedlock.  Civ. 
Code  Ga.  1895,  §  2507. 

Lord  Coke,  in  his  first  Institute,  in  defin- 
ing **ba8tard."  says:   "But  we  term  them  all 


by  the  name  of  'bastard*  who  are  bom  out  of 
lawful  marriage.  By  the  common  law.  If  the 
issue  be  born  within  a  month  or  a  day  after 
marriage  between  parties  of  lawful  age,  the 
child  is  legitimate.  Swinney  ▼.  Kllppert 
(Ky.)  50  S.  W.  841,  842. 

A  bastard  is  one  that  Is  not  only  begot- 
ten, but  born,  out  of  lawful  matrimony.  Ex 
parte  Hayes  (Fla.)  6  South.  64,  65  (citing  1 
Blackst  Comm.  454). 

A  bastard  is  one  that  is  not  only  begot- 
ten, but  born  out  of  lawful  matrimony. 
Where  a  woman  Is  pregnant  at  the  time  of 
the  marriage,  and  the  pregnancy  is  known  at 
the  time  to  the  husband,  the  husband  is  con- 
clusively presumed  to  be  the  father,  and  the 
natural  father  cannot  be  held  for  the  child's 
suppoi*t  Miller  y.  Anderson,  43  Ohio  St  473. 
475,  476. 

At  common  law,  a  "bastard"  Is  one  who 
is  bom  neither  in  lawful  wedlock  nor  within 
a  competent  time  after  its  termination,  or 
under  circumstances  which  render  it  Qnpossl- 
ble  that  the  husband  of  his  mother  can  be 
his  father.  Parker  v.  Nothomb  (Neb.)  93  N. 
W.  851,  852  (citing  5  Cyc.  625). 

At  common  law  all  illegitimate  children 
were  bastards,  and  a  bastard  was  regarded 
as  the  first  of  his  family,  nulllus  fillus,  and 
was  Incapable  of  either  receiving  or  trans- 
mitting an  inheritance,  except  to  his  own 
legitimate  children.  But  the  civil  law, 
though  originally  holding  to  the  same  rule, 
became  relaxed,  and  out  of  this  relaxation 
grew  up  a  distinction  between  illegitimate 
children,  which  gave  rise  to  much  uncertain- 
ty about  what  at  different  periods  was  the 
law.  "The  Roman  law  distinguished  between 
the  offspring  of  that  concubinage  which  it  tol- 
erated as  an  inferior  species  of  matrimony, 
and  the  spurious  brood  of  adultery,  prostitu- 
tion, and  incest."  5  Wheat  262,  note  to  Ste- 
venson's Heirs  V.  Sullivant  A  distinction 
was  made  between  offspring  the  issue  of 
frailty  and  prostitution.  The  offspring  of 
concubines,  who  resided  in  the  same  house 
with  the  father,  were  called  naturales,  and 
could  be  legitimated  in  one  of  the  various 
modes  provided  by  law.  Care  should  be  tak- 
en not  to  confound  the  meaning  of  the  dif- 
ferent words  used.  At  common  law  the  word 
"bastard"  applied  to  all  Illegitimate  children. 
Under  the  civil  law,  while  it  was  sometimes 
loosely  so  applied,  there  is  quite  a  distinc- 
tion. In  France  a  bastard  could  not  inherit 
nt  all,  unless  legitimated  by  the  marriage  of 
his  father  and  mother.  Stevenson's  Heirs  v. 
Sullivant,  18  U.  S.  (5  Wheat)  267,  5  L.  Ed., 
70;  2  Dom.  Civ.  Law,  §  2510.  The  mode  of 
legitimation  by  letters  patent  from  the  prince 
was  abrogated  by  the  Code  Napoleon.  As 
adopted  In  Spain,  the  civil  law  was  modified, 
and  provided  methods  by  which  natural  chil- 
dren could  be  legitimated  so  as  to  Inherit 
from  their  fathers.  In  the  Spanish  civil  law 
the  word  "bastardo"  meant  and  was  applied 
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to  the  BOOB  of  fathers  who  could  not  contract 
matrimony  when  the  son  was  begotten.  Sal- 
va.  Dice.  In  verbo  "Bastardo."  "Bastards." 
as  thus  defined,  could  not  inherit  as  from  the 
father,  nor  could  they  become  legitimated. 
But  such  as  were  not  "danado,"  or  the  off- 
spring of  an  adulterous,  sacrilegious,  or  in- 
cestuous intercourse,  were  permitted  to  In- 
herit from  the  mother.  Pettus  t.  Dawson,  17 
S.  W.  714,  715,  82  Tex.  18  (citing  Escriche, 
Dice,  in  verbo  "Bastardo"). 

That  a  bastard  is  nullius  filius  applies 
only  in.  the  case  of  inheritance.  A  bastard  is 
within  the  Marriage  Act,  26  Geo.  II,  c.  33, 
requiring  the  consent  of  parent  or  guardian 
to  the  marriage  of  persons  under  age  who  are 
not  married  by  banns.  King  ▼.  Inhabitants 
of  Hodnett,  1  Term  R.  96.  100. 

"Bastardy  is  an  unlawful  state  of  birth, 
which  disables  the  bastard  from  succeeding 
to  an  inheritance."  Davenport  v.  Caldwell, 
10  S.  C.  (10  Rich.)  317,  337. 

A  bastard  is,  in  law,  quasi  nullius  Alius; 
and  therefore  he  is  called  filius  populi,  a  child 
of  the  people.  Appeal  of  Gibson,  154  Mass. 
378,  381,  28  N.  E.  296,  297  (citing  Go.  Litt 
pt  1,  p.  123a). 

"Bastard,*'  In  Virginia,  is  not  defined  as 
at  common  law.  He  is  one  born  out  of  wed- 
lock, lawful  or  unlawful,  or  not  within  a 
competent  time  after  the  coverture  is  deter- 
mined; or,  if  born  out  of  wedlock,  whose 
parents  do  not  afterwards  intermarry,  and 
the  father  acknowledges  the  chJId;  or  who  is 
born  in  wedlock  when  procreation  by  the  hus- 
band is  for  any  cause  impossible.  Smith  v. 
Perry,  80  Va.  563,  570. 

Clilld  of  slaves. 

Bastards  are  children  bom  of  an  illicit 
connection,  begotten  and  born  out  of  lawful 
wedlock.  The  cohabitation  between  slaves 
who  intended  to  marry,  and  did  all  that  they 
were  able  to  do  to  carry  that  intention  into 
effect,  was  a  legal  slave  marriage.  Such  a 
marriage  was  a  marriage  good  at  common 
law,  being  a  legal  natural  marriage.  Jure  di- 
vino.  It  was  not  a  mere  adultery  or  forni- 
cation, and  a  cohabitation  for  any  illegal  or 
improper  purpose.  Children  born  of  such  a 
marriage  are  not  bastards,  in  the  absence  of 
a  statute  making  them  so,  for  they  are  not  at 
common  law.  Stlkes  v.  Sawuson,  44  Ala. 
633,636. 

BASTARDY. 

Adultery  distinguished,  see  "Adultery." 
As  crime,  see  "Crime." 

Illicit  carnal  connection  which  causes  the 
birth  of  an  illegitimate  child  is  fornication 
and  bastardy.  Dinkey  v.  Commonwealth,  17 
Pa.  (5  Harris)  126,  129,  65  Am.  Dec.  542. 


BASTARDY  PROOEEDIHG. 

As  oivil  prooeediiiK* 

Bastanly  proceedings  are  to  be  regarded 
as  essentially  a  civil  action,  accompanied  by 
the  extraordinary  remedy  of  arrest  and  im- 
prisonment for  the  purpose  of  enforcing 
judgment  rendered  in  the  case.  In  re  Walk- 
er, 86  N.  W.  510,  511,  61  Neb.  803;  Rawlings 
V.  People;  102  III.  476,  478;  Maloney  v.  Peo- 
ple, 38  111.  62,  68.  See,  also,  State  v.  Carlisle, 
52  N.  E.  711,  713,  21  Ind.  App.  438. 

A  bastardy  proceeding  is  of  a  rather 
nondescript  character.  It  partakes  in  its  in- 
ception, under  our  statute,  very  much  of  the 
nature  of  a  criminal  case,  but  in  Its  latter 
stages,  when  it  reaches  the  circuit  court, 
becomes  a  civil  case.  Bond  v.  State  (Fla.) 
15  South.  591,  592.  A  bastardy  prosecution 
is  a  case,  and  it  is  not  a  criminal  proceediug. 
Such  a  proceeding  has  been  held,  though 
partaking  of  the  nature  of  a  criminal  proceed- 
ing, to  be  a  civil  suit  Robinson  v.  Swett, 
26  Me.  (13  Shep.)  378,  382  (citing  Wilbur  v. 
Crane,  80  Mass.  [13  Pick.]  284). 

A  bastardy  proceeding  is  special  in  char- 
acter, and  is  in  the  nature  of  a  civil  proceed- 
ing, and  hence  there  Is  no  authority  to  impose 
imprisonment  as  a  part  of  the  original  judg- 
ment in  order  to  compel  the  judgment  debtor 
to  secure  the  payment  of  a  judgment  by  ex- 
ecuting a  bond.  In  re  Comstock,  61  Pac. 
921,  10  Okl.  299. 

A  bastardy  process,  under  our  statutes, 
is  a  civil  action,  and  may  be  prosecuted  be- 
fore any  justice  of  the  peace,  without  regard 
to  the  question  whether  he  is  clothed  with 
criminal  jurisdiction.  Gen.  St  c  72,  {  IS. 
It  may  be  observed^  though  perhaps  not 
necessary  to  the  decision  of  this  case,  that 
being  a  civil  action,  it  is  not  governed  by 
the  peculiarly  strict  rule  of  criminal  pro- 
ceedings. Maloney  v.  Piper,  105  Mass.  233. 
234  (citing  Bailey  v.  Chesley,  64  Mdss.  [10 
Cush.]  284). 

Proceedings  in  a  case  of  bastardy  may 
not  be  considered  as  penal,  but  only  as  means 
to  enforce  the  discharge  of  legal  obligations. 
Steinert  v.  Sobey,  44  N.  Y.  Supp.  146^  148, 
14  App.  Div.  505. 

Where  the  reputed  father  of  a  bastard 
has  given  recognizance  before  the  Justice  of 
the  peace  to  answer  to  the  charge  in  the  cir- 
cuit court,  and  fails  to  appear  in  that  court 
the  proceeding  is  not  so  far  a  criminal  pro- 
ceeding as  to  preclude  the  court  from  pro- 
ceeding to  a  trial  of  the  case  in  the  absence 
of  the  defendant  Baker  v.  State,  26  N.  W. 
107,  168.  65  Wis.  50. 

As  erlndnal  proeeedlns. 

A  prosecution  under  the  statute  for  the 
support  of  bastard  children  is  not  a  civil 
proceeding,  but  a  criminal  proceeding,  and 
cannot  be  tried  at  a  term  of  the  oourt  whicb 
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Ifl  restricted  to  the  transactton  of  dyfl  busi- 
ness only.  Hyde  ▼.  Obapln,  56  Mass.  (2 
Cash.)  77,  79;  Sweet  ▼•  Sherman,  21  Vt  23. 

BATHROOMS. 

"Bathrooms/*  as  used  in  an  act  making 
it  a  misdemeanor  to  carry  on  barbering  on 
Sunday,  and  providing  In  the  body  thereof 
that  it  should  be  a  misdemeanor  for  any  one 
engaged  in  the  business  of  a  barber  to  shave, 
shampoo,  cut  the  hair,  or  keep  open  their 
bathrooms  on  Sunday,  means  apartments  for 
bathing,  and  cannot  be  construed  as  included 
in  the  term  "barbering,"  which  means  the 
act  of  one  whose  occupation  Is  to  shave  the 
beard  and  cut  and  dress  the  hair  of  others. 
"Barbering"  and  "bathing,"  and  "barber 
shop"  and  "bathrooms,"  are  neither  synony- 
mous nor  convertible  terms.  Kagio  v.  State, 
6  S.  W.  401,  86  Tenn,  (2  Pickle)  272. 

BATTERY. 

A  battery  is  the  unlawful  beating  of  an- 
other. Goodrum  v.  State,  60  Ga.  500,  511. 
It  is  the  unlawful  striking  or  beating  of  an- 
other. Lamb  v.  State  (Aid.)  10  Atl.  208,  209. 
It  is  the  actual  infliction  of  an  injury,  how- 
ever slight  it  may  be.  State  v.  Lewis  (Del.) 
55  Atl.  3,  4.  It  is  the  accomplishment  of  an 
unlawful  attempt  to  do  violence  to  the  per- 
son of  another.  State  v.  Harrigan  (Del.)  55 
Atl.  5,  6.  It  is  any  willful  and  unlawful  use 
of  force  or  violence  upon  the  person  of  an- 
other. Rev.  Codes,  8  7142,  State  v.  Climle 
(N.  D.)  94  N.  W.  574.  575. 

A  "battery"  is  defined  to  be  the  willful 
tonching  of  the  person  of  another  by  ^e  ag- 
gressor, or  by  some  substance  put  in  motion 
by  him.  Razor  v.  Kinsey,  55  111.  605,  614; 
Westcott  V.  Arbuckle,  12  111.  App.  (12  Bradw.) 
577,  680. 

Anger* 

At  the  common  law,  the  least  touching  of 
tbe  person  of  another  in  anger  was  a  battery. 
Hunt  V.  People,  53  111.  App.  Ill,  112. 

The  least  touching  of  another's  person 
willfully  and  in  anger  constitutes  in  law  a 
battery.    Johnson  v.  State,  17  Tex.  515,  517. 

The  term  "battery"  includes  the  act  of 
tonching  another  in  anger,  but  not  the  mere 
act  of  willfully  touching  another;  and  there- 
fore an  instruction  that  the  least  touching 
of  another  person  willfully  or  in  anger  is  a 
battery  is  vitiated  by  the  disjunctive  "or." 
Alston  V.  State  (Ala.)  20  South.  81,  82. 

A  battery  is  any  unlawful  touching  of 
another,  and  more  especially  if  done  under  in- 
fluence of  anger.  Klrland  v.  State,  43  Ind. 
146, 149,  13  Am.  Rep.  386. 

Battery  consists  in  the  doing  in  an  angry, 
rode,  and  revengeful  manner  of  an  injury  to 


another  person.    Hendle  v.  Oeiler  (Del.)  50 
AU.  632. 

Asiault  dlstingviilied* 

See  "Assault" 

Asianlt  Inoliftded. 

A  battery  Is  the  unlawful  use  of  force  or 
violence  on  the  person  of  another,  and  in- 
cludes an  assault,  but  assault  does  not  in- 
clude a  battery.  People  v.  Helbing,  61  CaL 
620,  622. 

Battery  is  an  unlawful  beating,  or  other 
physical  violence  or  constraint,  inflicted  upon 
a  human  being  without  his  consent  An  as- 
sault is  included  In  every  battery.  State  v. 
Cody,  62  N.  W.  702,  703,  94  Iowa,  169. 

A  battery  includes  an  assault  and  is  the 
actual  striking,  or  in  any  manner  touching, 
another  in  an  insolent,  angry,  rude,  rough, 
or  violent  manner.  State  v.  Mills  (Del.)  52 
AU.  266,  267,  3  Pennewill,  508. 

Every  battery  includes  an  assault  The 
offense  of  an  assault  or  an  assault  and  bat- 
tery, is  declared  criminal  by  the  Code  of 
Iowa;  but  for  the  description  of  the  offense, 
or  in  order  to  ascertain  what  will  amount 
to  an  assault  or  assault  and  battery,  resort 
to  the  common-law  definition  must  be  had. 
State  ▼.  Twogood,  7  Iowa  (7  Clarke)  252,  254. 

Every  battery  includes  an  assault  but 
an  assault  does  not  include  a  battery;  there- 
fore an  assault  and  battery  is  an  offense  of 
a  higher  grade  and  of  a  more  serious  char- 
acter than  a  simple  assault  Furnish  v. 
Commonwealth,  77  Ky.  (14  Bush)  180,  181. 

A  battery  is  only  an  aggravation  of  the 
assault  and,  when  the  assault  is  charged  to 
have  been  made  with  a  dangerous  weapon, 
it  is  still  a  further  aggravation;  and,  where 
it  is  charged  to  have  been  made  with  an  in- 
tention to  commit  great  bodily  injury,  it  is 
only  an  offense  In  a  different  degree.  The  as- 
sault is  still  the  original  offense,  and  the 
means,  the  intent,  and  the  extent  to  which  it 
is  carried,  qualify  only  the  aggravation  of 
this  original  offense,  to  which  additional  pun- 
ishment is  often  affixed  by  the  statute,  which 
admits  that  the  defendant  may  be  convicted 
of  the  offense  in  a  degree  lower  than  that 
charged  in  the  indictment  Cokely  ▼.  State, 
4  Iowa  (4  aarke)  477,  479. 

If  facts  are  stated,  in  a  complaint  for 
assault  and  battery,  showing  an  actual  in- 
fliction of  violence  on  the  person,  this  is  suf- 
ficient for  such  facts  to  constitute  a  battery, 
which  includes  an  assault.  Greenman  v. 
Smith,  20  Minn.  418  (Gil.  370,  373). 

As  oonanmmated  assaiilt. 

Battery  is  not  an  offense  of  a  higher  na- 
ture or  degree  than  an  assault  nor  is  it 
otherwise  punished,  but  is  merely  a  name 
which  the  law  has  given  to  an  assault  after 
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It  has  reached  the  person  at  which  it  is  aimed. 
Hardy  y.  Commonwealth  (Ya.)  17  Grat  592, 
601. 

A  battery  is  where  an  attempt  to  do  a 
corporal  hurt  to  another  is  carried  into  effect. 
State  T.  Shields  (Ohio)  1  West  Law  J.  118, 
119. 

A  battery  is  committed  whenever  the 
violence  menaced  in  an  assault  is  actually 
done,  though  in  ever  so  small  a  degree,  upon 
the  person.  Sweeden  v.  State,  19  Ark.  205, 
213  (citing  8  Green,  Ev.  fi  60). 

A  battery  is  an  attempt  carried  into  ex- 
ecution, to  the  injury  of  the  person,  in  an 
angry,  revengeful  mood,  or  insolent  manner. 
People  V.  Lee  (N.  Y.)  1  Wheel.  Or.  Gas.  364, 
365.    See  note  2. 

A  battery  is  where  an  attempt  or  offer 
to  do  violence  to  the  person  of  another  re- 
sults in  the  actual  infliction  of  the  injury. 
Commonwealth  ▼.  Buggies,  88  Mass.  (6  Allen) 
588,  591. 

An  assault  is  an  attempt  or  offer,  with 
force  or  violence,  to  do  a  corporal  hurt  to 
another,  and  when  the  assault  is  consum- 
mated it  becomes  a  battery.  List  ▼.  Miner, 
49  Atl.  856-858,  74  Conn.  50. 

An  assault  is  an  attempt  to  strike;  the 
battery  is  the  consummated  act,  or  the  un- 
lawful touch  of  another  person,  when  a  rude, 
insulting,  or  angry  one,  and  with  the  evi- 
dent intention  of  injuring  or  wronging  the 
person  struck.  Commonwealth  v.  Brungess, 
23  Pa.  Co.  Ct  B.  13-15. 

"A  battery  Is  committed  whenever  the 
menaced  violence  of  an  assault  is  done  in 
the  least  degree  to  the  person."  Cluff  v.  Mu- 
tual Ben.  Life  Ins.  Co.,  95  Mass.  (3  Allen) 
308,  317. 

Attempt. 

As  used  in  the  definition  of  an  "assault** 
as  "any  attempt  to  commit  a  battery,"  the 
words  "any  attempt  to  commit  a  battery" 
mean  any  attempt  to  inflict  unlawful  violence 
upon  tbe  person  of  another,  with  intent  to  in- 
jure him.  Hardin  v.  State,  46  &•  W.  803,  804, 
39  Tex.  Cr.  B.  420. 

Force. 

A  battery  is  any  unlawful  and  willful  use 
of  force  or  violence  on  the  person  of  another. 
People  V.  ClKilmers,  14  Pac.  131,  132,  5  Utah 
201;  People  v.  Munn,  3  Pac.  650,  651,  65  CaL 
211. 

"A  battery  is  the  use  of  any  unlawful 
violence  on  the  person  of  another,  with  intent 
to  injure  him,  whatever  be  the  means  or  de- 
gree of  violence  used."  McKay  v.  State,  44 
Tex.  43,  48. 

A  battery  is  merely  the  laying  on  of 
hands,  or  the  infliction  of  the  injury.  State 
T.  Burton  (Del.)  47  Aa  619,  2  Peuuewill,  472. 


A  battery  Is  committed  whenever  nnj 
wrongful  violence  is  inflicted  upon  anotiier 
without  his  consent  So^  pouring  of  turpen- 
tine and  pepper  on  one*s  person  is  a  battery. 
Murdock  v.  State,  66  Ala.  520,  522. 

A  battery  is  the  unlawful  application  of 
violence  to  the  person  of  another.  It  is  not 
necessarily  a  forcible  striking  with  the  hand, 
or  stick,  or  the  like,  but  Includes  every  tooch- 
ing  or  laying  hold,  however  trifling,  of  an- 
other's person  or  his  clothes,  In  an  angry, 
wrongful,  rude,  insolent,  or  hostile  manner. 
Unglehardt  V.  State  (Ala.)  7  South.  154. 

A  battery  Is  not  necessarily  the  forcible 
striking  with  the  hand,  or  stick,  or  the  like, 
but  includes  every  touching  or  laying  hold, 
however  trifling,  of  another  person,  or  his 
clothes,  in  an  angry,  revengeful,  nide^  in- 
solent, or  hostile  manner.  A  man,  for  in- 
stance, throwing  a  bottle  or  stone  at  another, 
is  guilty  of  battery.  The  act  of  one  in  shoot- 
ing another  with  a  revolver,  with  intent  to 
kill  and  murder  him,  necessarily  constitutes 
an  assault  State  t.  Bobertson  (La.)  20 
South.  296,  29a 

A  battery  is  the  actual  infliction  of 
violence  on  the  person  of  another.  The  de- 
gree of  violence  is  not  regarded  in  the  law, 
and  therefore  any  touching  of  the  person  in 
an  angry,  revengeful,  rude,  or  insolent  man- 
ner, spitting  upon  the  person,  jostling  him  out 
of  the  way,  pushing  another  against  him, 
throwing  a  squib  or  any  missile  or  water  on 
him,  striking  the  horse  he  Is  riding,  whereby 
he  is  thrown,  or  taking  hold  of  his  clothes  in 
an  angry  or  insolent  manner,  to  detain  him, 
is  a  battery.  A  battery  is  more  than  an  at- 
I  tempt  to  do  a  corporal  hurt  to  another,  but 
^  any  injury  whatsoever,  be  it  ever  so  small, 
'  being  actually  done  to  the  person  of  a  man 
in  an  angry  or  revengeful  or  rude  or  insolent 
manner,  is  a  battery  in  the  eye  of  the  law. 
Perkins  v.  Stein,  22  S.  W.  («9,  650,  94  Ky. 
433,  20  L.  B.  A.  861. 

Intent. 

A  battery  Is  an  Injury  actually  inflicted 
with  violence,  from  malice  or  wantonness. 
O)mmonwealth  v.  Buggies,  88  Mass.  (6  Al- 
len) 588,  590  (citing  1  East  P.  C.  406). 

"A  criminal  battery  is  committed  when- 
ever one  person  intentionally  and  wrongfully 
inflicts  personal  injury  on  another,  against 
his  will,  by  violence."  Scott  r.  State  (Ala.) 
24  South.  414,  415. 

**Battery*'  is  the  infliction  of  violence  on 
the  person,  and  its  intention  is  not  materiaL 
Greathouse  ▼.  Groan  (Ind.  T.)  76  S.  W.  273, 
276. 

A  "battery**  is  generally  deflned  to  be 
any  Injury  done  to  the  person  of  another  In 
a  rude,  insolent  or  unlawful  way.  Where 
one,  at  the  request  of  another,  inflicted  a 
whipping  on  the  latter,  with  tbe  idea  of  there- 
by saving  him  from  a  prosecution  for  felony. 
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It  iras  not  battery.  Where  there  to  no  In- 
tention to  Injure,  and  no  negligence,  the  of- 
fense cannot  be  imputed.  State  v.  Beck  (8. 
G.)  1  Hill,  362,  364,  26  Am.  Dec  190. 

A  "battery,"  as  distinguished  from  an 
''assault,"  is  where  the  person  of  a  man  or 
woman  is  actually  struck  in  a  violent,  angry, 
insolent,  or  rude  manner.  But  every  laying 
on  of  hands  Is  not  battery.  The  party's  In- 
tention must  be  considered.  To  constitute  a 
battery,  an  intent  to  Injure  must  concur  with 
the  use  of  unlawful  violence  upon  the  person 
of  the  assaulted  party;  but  the  slightest  de- 
gree of  force  sutfices  to  constitute  violence, 
and  the  intended  injury  may  be  to  the  feel- 
ings or  mind  of  the  latter,  as  well  as  to  the 
corporeal  person.  Glasrton  v.  Keeler,  42  N.  Y. 
8upp.  1051,  1068,  18  Misc.  Rep.  488. 

The  "battery"  mentioned  In  Gen.  St 
1878,  c.  66,  {  8,  subd.  1,  requiring  actions 
for  battery  to  be  brought  within  two  years, 
is  an  intentionally  administered  injury  to  the 
person;  such  an  injury  as  could  be  made  the 
basis  of  a  criminal  prosecution.  Personal  In- 
Jury  actions,  the  result  of  negligence,  are 
not  within  the  statute.  Ott  v.  Great  North- 
em  R.  Co.,  72  N.  W.  833,  70  Minn.  50. 

BATTE&T  TBANSMITTER. 

A  "battery  transmitter"  iS'One  in  which 
a  battery  or  strong  current  is  utilised  for  the 
transmission  of  speech  through  a  telephone, 
as  distinguished  from  a  "magneto  transmit- 
ter." in  which  only  a  feeble  current  is  gen- 
erated by  induction.  It  requires  a  battery 
current  to  transmit  speech  a  long  distance. 
American  Bell  Tel.  Co.  v.  National  Tel.  Mfg. 
Co.  (U.  8.)  119  Fed.  803. 

BATTURE. 

"Batture'*  Is,  according  to  Richelet  and 
the  French  Academy,  a  marine  word,  and  is 
used  to  denote  a  bottom  of  sound  stone  or 
rock,  mixed  together  and  rising  toward  the 
surface  of  the  water.  This  etymology  is 
from  the  verb  "battre,"  to  beat,  because  a 
batture  is  t>eaten  by  the  water.  In  its  gram- 
matical sense  as  a  technical  word,  and  we 
believe  in  common  parlance,  it  is  then  an  ele- 
vation of  the  bed  of  a  river  under  the  surface 
of  the  water,  since  it  is  rising  toward  it 
It  is,  however,  sometimes  used  to  denote  the 
same  elevntlon  of  the  bank  when  it  has  arisen 
above  the  surface  of  the  water,  or  is  as  high 
as  the  land  on  the  outside  of  the  bank.  Mor- 
gan ▼.  Livingston  (I^a.)  6  Mart  (O.  S.)  19, 
111;  Hollingsworth  v.  Chaffee,  S3  La.  Ann. 
547,  551. 

In  its  grammatical  sense  as  a  technical 
word,  and  in  common  parlance,  a  **batture" 
is  an  elevation  of  the  bed  of  the  river  under 
the  surface  of  the  water.  It  is,  however, 
sometimes  used  to  denote  an  elevation  of  the 
bank  when  it  has  arisen  along  the  surface 
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of  the  water,  or  is  as  high  as  the  land  oa 
the  outside  of  the  bank.  In  this  latter  sense 
it  is  synonymous  with  "alluvion,"  which  is 
defined  to  be  "an  insensible  increment 
brought  by  the  water."  It  means,  in  com- 
mon law,  any  land  formed  by  accretion.  New 
Orleans  v.  Morris  (U.  S.)  18  Fed.  Cas.  114, 
115. 

Batture  "is  an  elevadon  of  the  bed  of  a 
river  under  the  surface  of  the  water,  but  is 
sometimes  used  to  signify  the  same  elevation 
when  it  has  risen  above  the  surface.  The 
term  Is  applied  principally  to  certain  portions 
of  the  bed  of  the  Mississippi  river  which  are 
left  dry  when  the  river  is  low,  and  are  cov- 
ered again,  either  in  whole  or  in  part,  by 
the  natural  swells."  Heirs  of  Leonard  v. 
City  of  Baton  Rouge  (La.)  4  South.  241.  243. 

Battures  are  the  gradual  and  impercep- 
tible augmentations  of  the  soil  situate  on  the 
shore  of  a  river  or  other  stream.  Zeller  v. 
Southern  Yacht  Club.  34  La.  Ann.  837,  838. 

A  batture  is  the  accretion  formed  in  front 
of  lands  situated  on  the  MKsslssippl  river. 
Ferriere  ▼.  City  of  New  Orleans^  35  La.  Ann. 
209. 

BAUXITE. 

The  word  "bauxite**  alone,  when  used  in 
trade,  indicates  the  crude  ore,  which  when 
taken  from  the  mine  resembles  lumps  of 
coarse  earth  or  clay,  and  contains  bron,  silica, 
titanic  acid,  besides  other  substances.  It 
does  not  Include  such  a  product  as  hydrate 
of  alumina.  Aa  used  in  Act  Oct  1,  1890,  c. 
1244,  8  2,  Free  List,  par.  501,  26  Stat  604. 
placing  bauxite  on  the  free  list  it  does  not 
include  the  white  powder  known  to  the  trade 
as  "refined  bauxite,"  which  is  manufactured 
from  bauxite  by  removing  from  the  crude 
ore  the  impurities  of  iron,  silica,  and  titanic 
acid.  In  re  Irwin  (U.  S.)  62  Fed.  150,  152; 
Irwin  V.  United  States  (U.  S.)  67  Fed.  232, 
233,  14  C.  a  A.  38L 

BAWD. 

"A  bawd  is  one  who  procures  opportun- 
ities for  persons  of  opposite  sexes  to  cohabit 
in  an  illicit  manner,  and  may  be,  while  ex- 
ercising the  trade  of  a  bawd,  perfectly  in- 
nocent of  committing  in  his  or  her  own  prop- 
er person  the  crime  either  of  adultery  or  of 
fornication.**    Dyer  v.  Morris,  4  Mo.  214,  216. 

BAWDY  HOUSE. 

See  "CJommon  Bawdy  House.** 

"A  bawdy  house  Is  a  house  kept  for  the 
purposes  of  prostitution,  and  visited  by  the 
public  for  such  purposes."  Davis  v.  State,  2 
Tex.  App.  425,  427  (quoting  Qen.  Ord.  City  of 
Waco»  art  44>. 
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Tbe  deflnitioD  of  a  "bawdy  house"  em- 
braces the  fact  that  lewd  persons  of  both  sex- 
es resort  thereto  and  commit  acts  of  prostitu- 
tion therein,  and  these  acts  are  embraced  in 
the  charge  of  keeping  the  house.  Nelson  ▼. 
Territory,  49  Pac.  920,  5  OkL  612. 

A  single  act  of  illicit  intercourse  in  a 
house  is  not  sufficient  to  constitute  it  a 
"bawdy  house,"  but  it  must  be  resorted  to  for 
the  purpose  of  prostitution  or  lewdness,  and 
it  must  be  shown  that  the  inmates  are  prosti- 
tutes, or  that  the  house  is  the  resort  of  prosti- 
tutea  People  v.  Oastro,  42  N.  W.  937,  939,  75 
Mich.  127. 

As  disorderly  house. 

"At  common  law,  a  bawdy  house,  in  the 
common  sense  of  the  term,  is  a  species  of  dis- 
orderly house,  and  is  indictable  as  a  nui- 
sance."   Hensen  t.  State.  62  Md.  231,  232. 

As  house  of  ill  fame. 

The  term  "bawdy  house"  was  said  in 
State  T.  Boardman,  64  Me.  523,  to  be  synony- 
mous with  "bouse  of  ill  fame."  Henson  v. 
State,  62  Md.  231,  232,  234,  50  Am.  Rep.  204. 

A  bawdy  house  Is  a  house  of  ill  fame, 
kept  for  the  resort  and  convenience  of  lewd 
people  of  both  sexes,  whether  it  be  kept  for 
pecuniary  profit  and  gain,  or  for  other  mo- 
tives equally  bad  and  more  debasing.  State 
V.  Porter,  38  Ark.  637,  638. 

A  "bawdy  house"  and  "house  of  ill  fame" 
are  synonymous  terms.  1  Bouv.  Law  Diet 
163.  In  State  v.  Smith,  12  N.  W.  524,  29  Minn. 
198,  it  was  said:  "The  term  'house  of  ill 
fame'  is  no  doubt  a  mere  synonym  for  'bawdy 
house,'  having  no  reference  to  the  fame  of  the 
place,  but  denoting  the  fact"  State  v.  Lee, 
45  N.  W.  545,  547,  80  Iowa,  75,  20  Am.  St  Bep. 
401. 

A  bawdy  house  is  a  house  of  ill  fame, 
kept  for  the  resort  and  convenience  of  lewd 
people  of  both  sexes.  It  is  not  necessary 
that  more  women  than  one  must  live  or  re- 
sort together  to  constitute  a  bawdy  house,  and 
although  a  person  be  only  a  lodger  and  have 
a  single  room,  yet  if  she  makes  use  of  it  to  ac- 
commodate people  in  the  way  of  a  bawdy 
house  it  will  be  a  keeping  of  a  bawdy  house  as 
much  as  if  she  occupied  tbe  whole  house. 
People  ▼.  Buchanan,  1  Idaho,  681,  689. 

BAY. 

A  bay  is  an  opening  into  the  land  where 
the  water  is  shut  in  on  all  sides  except  at  the 
entrance.  United  States  v.  Morel  (U.  S.)  26 
Fed.  Cas.  1310,  13ia 

Laws  1846,  p.  279,  authorizes  the  Hudson 
River  Railroad  to  build  certain  bridges  over 
navigable  streams  and  inlets,  and  requires  the 
bridges  to  be  so  constructed  as  to  provide 
free  passage  for  vessels  and  boats  that  may 


pass  into  the  bay  that  may  be  crossed  by  i 
railroads.  It  is  held  that  the  word  "bay"  was 
used  to  describe  an  indentation  or  curve 
which  was  not  the  outlet  of  a  navigable 
stream.  TlUotson  v.  Hudson  R.  R.  Co.,  9  N. 
Y.  (5  Seld.)  575,  580.  The  word  "bay"  as  so 
used  refers  to  such  bays  only  as  have  a  gen- 
eral navigation  deserving  the  name  of  naviga- 
tion, and  the  fact  that  some  sort  of  water 
craft  can  at  times  pass  near  to  the  shore  of  a 
curve  in  the  stream  does  not  make  a  bay 
within  the  meaning  of  the  statute.  Getty  v. 
Hudson  River  R.  Ck>.  (N.  Y.)  21  Barb.  617,  629. 

Rev.  St  U.  S.  I  5346  [U.  S.  Ck>mp.  St 
1901,  p.  3630],  provides  for  the  punishment  of 
any  person  who  shall  on  the  highways  or  in 
any  arm  of  the  sea,  or  in  any  bay  within  tbe 
admiralty  jurisdiction  of  the  United  States, 
commit  an  assault  on  another.  Held,  that 
the  word  "bay"  means  a  bay  connected  with 
the  high  seas,  and  does  not  indnde  the  Great 
Lakes  and  their  connecting  waters.  EIx 
parte  Byers  (U.  S.)  82  Fed.  404,  405. 

In  desoriptioii  as  hl^h-water  mark. 

The  term  "bay,"  when  used  in  a  deed  a 
a  boundary  of  land  conveyed,  is  to  be  coiT 
strued  to  mean  bay  at  tbe  ordinary  hlgh-wa 
ter  mark.  Seaman  v.  Smith,  24  111.  (14  Peck) 
521,  524. 

When  the  sea  or  a  bay  is  named  as  a 
boundary,  the  line  of  ordinary  high- water 
mark  is  always  Intended  where  the  common 
law  prevails.  United  States  v.  Pacheco,  69 
U.  S.  (2  Wall.)  587.  590,  17  L.  Ed.  865. 

Any  boundary  at  tide  water,  by  whatever 
name,  whether  sea,  harbor,  or  bay,  includes 
tbe  land  below  the  high-water  mark  as  far  as 
the  grantor  owns;  but  a  boundary  of  that 
land,  whether  described  as  shore,  beach,  or 
flats,  excludes  it  City  of  Boston  v.  Richard- 
son, 95  Mas&  (18  Allen)  146,  15& 

In  desoriptioii  as  low-water  mark* 
"Bay,"  as  used  in  a  grant  of  land  de- 
scribed as  bounded  by  a  bay,  will  be  con- 
strued to  mean  low-water  mark  of  the  bay. 
Paine  v.  Woods,  106  Mass.  160,  16a 

Biver. 

A  bay  is  an  inlet  of  the  sea,  and  is  not  In- 
cluded within  the  term  "river,"  as  used  la 
Code,  8  4212,  providing  for  the  panishment  of 
a  captain  or  commanding  ofllcer  of  a  steam- 
boat who  knowingly  suffers  a  game  of  cards 
to  be  played  on  such  boat  while  navigating 
any  of  the  rivers  of  the  state,  though  the  river 
flows  into  it,  for  a  river  is  an  inland  stream. 
**Where  the  one  begins  and  the  other  ends 
may  often  be  a  question  of  difficulty,  yet  the 
two  are  legally,  and  In  fact  essentially,  dis- 
tinct"   Johnson  v.  State,  74  Ala.  537,  53& 

**A  bay  is  a  bending  or  curving  of  tlM 
shore  of  a  sea  or  of  a  lake,  and  is  derived 
from  an  Anglo-Saxon  wor^  «itgnitying  to  *bow' 
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or  "bend.*  For  a  similar  reason  the  word 
'bay'  la  In  Latin  termed  'sinus,'  which  ex- 
presses a  currature  or  recess  In  the  coast; 
and  calling  a  river  a  bay  will  not  make  It  so." 
State  y.  Town  of  Gllmanton,  14  N.  H.  467»  477. 

''Bay^  Is  an  arm  of  the  sea  distinct  from 
a  rlTer,  so  that  a  grant  bounded  by  the  east 
side  of  Delaware  Bay  does  not  of  Itself  In- 
clude the  Delaware  river.  Attorney  General 
7.  Delaware  &  B.  B.  R.  Co.,  27  N.  J.  Bq.  (12 
C.  B.  Green)  681,  635. 

BAT  OBAFT. 

A  statute  authorizing  ''bay  or  river  crafts 
or  other  boats"  to  make  fast  to  private 
wharves  without  paying  harbor  master's  fees 
will  be  construed  to  Include  all  vessels  pro- 
pelled by  either  sail  or  steam  which  are  con- 
structed and  used  in  the  bays  and  rivers,  and 
not  on  the  open  seas,  and  not  to  embrace 
steamboats  of  600  tons.  The  Wenonah,  21 
Grat  685,  697. 

BAY  HORSE. 

The  term  "bay**  is  defined,  as  applied  to 
borses,  to  be  "red  or  reddish;  inclining  to 
chestnut"  Sparks  ▼•  Brown,  46  Mo.  App. 
529,  53a 


BAY  RUM. 

As  intoxicating  liquor,  see  "Intoxicating 
Liquor." 


BAY  WINDOW. 

A  bay  window,  both  In  the  ordinary  and 
technical  acceptation  of  the  word.  Indicates 
the  formation  of  a  bay  In  the  room  to  which 
It  Is  attached,  and  which  to  that  extent  en- 
larges the  capacity  of  the  room.  Common- 
wealth V.  Harris  (Pa.)  10  Wkly.  Notes  Cas. 
10,  18. 

BAYOU. 

Under  Act  Cong.  March  8,  1811,  {  5,  as  re- 
newed and  continued  In  force  by  Act  June  16, 
1832,  provided  that  every  person  who  owns  a 
tract  of  land  bordering  on  any  river,  creek, 
bayou,  or  water  course  In  the  territory  of  Or- 
leans and  not  exceeding  a  certain  depth  shall 
be  entitled  to  a  preference  In  becoming  the 
purchaser  of  any  tract  of  land  adjacent  to 
and  back  of  his  own  tract  not  exceeding  a  cer- 
tain depth,  It  was  held  that  "bayou"  means  a 
channel  through  which  commerce  could  be 
carried  on  by  water;  and  hence  a  shallow 
pond  or  lagoon  2  or  8  miles  long,  which  drains 
swamps,  and  at  Its  greatest  width  Is  from  70 
to  80  feet  from  bank  to  bank,  and  the  channel 
lu  parts  Is  some  15  feet  deep  from  the  top  of 
Its  banks,  but  at  no  time  of  the  year  Is  a  navi- 
gable stream,  being  nearly  dry  for  a  greater 


portion  of  the  year,  having  no  running  water, 
or  water  In  It  except  stagnant  pools,  but  Is 
merely  an  ordinary  pond  of  the  Mississippi 
swamp  and  of  shallow  ponds.  Is  not  a  bayou 
within  the  meaning  of  the  act  Surgett  v. 
Laplce,  49  U.  S.  (8  How.)  48,  67, 12  L.  Ed.  982. 

BE-BEING. 

See  "In  Being";   "May  be";   "Then  Be- 
ing." 

A  deed  by  which  the  grantor  conveyed 
all  bis  right,  title,  and  Interest,  the  same  be- 
ing a  one-half  undivided  Interest,  conveys  all 
of  grantor's  right,  title,  or  Interest  without  re- 
gard to  whether  they  exceed  a  one-half  Interest 
or  not;  the  words  "being  a  one-half  undivided 
Interest"  not  limiting  the  extent  of  the  previ- 
ous terms  of  conveyance,  or  excepting  any  In- 
terest conveyed  by  the  previous  terms.  Mc- 
Lennan V.  McDonnell,  20  Pac.  566,  567,  78  Cal. 
273. 

A  bill  of  sale  of  a  slave  which  recited 
that  the  seller  had  sold  to  the  buyer  a  negro 
woman  named  "Sarah,"  age  about  30,  "being 
of  sound  wind  and  limb,  and  free  from  all 
disease,"  should  be  construed  as  warranting 
her  soundness,  and  not  as  merely  descriptive. 
Cramer  v.  Bradshaw  (N.  Y.)  10  Johns.  484. 

"Be  ofTered,"  as  used  In  an  order  passed 
by  a  city  council  that  a  reward  be  offered  to 
any  person  giving  Information  so  that  a  per- 
son may  be  convicted  of  setting  fire  to  a  build- 
ing for  the  purpose  of  burning  the  same, 
means  be  notified  and  presented  to  the  public, 
to  any  and  all  persons,  by  some  suitable  and 
authentic  announcement  to  be  published.  It 
does  not  mean  "is  hereby  offered,"  so  as  to 
constitute  an  offer  without  the  advertisement 
Freeman  v.  City  of  Boston,  46  Mass.  (5  Mete.) 
56,  59. 

"Being  threatened,"  as  used  In  the  excep- 
tion contained  in  the  statute  against  carrying 
concealed  weapons,  which  allows  any  person 
to  carry  a  weapon  on  being  threatened  or  hav- 
ing good  reason  to  apprehend  an  attack, 
means  only  impending  threats.  Baker  v. 
State,  49  Ala.  350,  352. 

The  words  "be  and  Is  hereby  granted,"  In 
a  government  grant  of  land  to  a  railroad.  Im- 
port a  grant  In  pnesenti,  and  when  the  lands 
are  ascertained  by  fixing  the  line  of  the  road 
In  the  manner  prescribed  In  the  act,  the  title 
of  the  grantee  relates  back  to  the  date  of  the 
act,  but  does  not  attach  to  land  In  which  the 
United  States  did  not  have  full  title  at  that 
date,  or  which  were  otherwise  excepted  from 
the  operation  of  the  grant,  even  though  they 
should  afterwards  be  freed  from  the  claim  or 
possession  which  excluded  them  under  the 
terms  of  the  grant  Southern  Pac.  R.  Co.  v. 
Wood,  124  Cal.  475.  481,  57  Pac  888,  890  (cit- 
ing Newhall  v.  Sanger,  92  U.  S.  761,  23  L.  Ed. 
769).  See,  also,  Denny  y*  DodsoA  (U.  S.)  32 
Fed.  899,  90aL 
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Where  a  valid  Insurance  policy  was  stat- 
ed as  being  on  "a  new  bark  now  being 
bullV*  it  was  held  that  the  policy  applied 
to  tbe  bark  itself  as  It  then  lay  on  the  stocks 
at  the  time  of  the  Insurance,  and  operated 
on  such  materials  as  should  from  time  to 
time  be  put  upon  and  attached  to  the  vessel, 
so  that  they  might  be  considered  a  part 
thereof.  But  in  the  absence  of  proof  of 
usage,  the  policy  did  not  attach  upon  articles 
made  for  the  vessel,  delivered  in  the  ship- 
yards where  she  was  constructing.  In  a  con- 
dition and  intended  to  be  fitted  and  attached 
to  her  if  she  had  been,  or  as  soon  as  she 
might  be,  ready  to  receive  them.  Mason  v. 
Franklin  Fire  Ins.  Co.  (Md.)  12  Gill  &  J. 
4G8.  478. 

In  a  proclamation  directing  a  vote  of 
the  people  for  or  against  issuing  bonds  to  a 
railroad  company,  under  the  stipulation  that 
they  should  be  issued  only  in  the  event  of 
such  railroad  being  constructed  and  running 
centrally  through  the  county,  the  words  "be- 
ing constructed"  did  not  mean  "fully  com- 
pleted." It  was  only  a  proposition  whether 
the  county  would  aid  to  construct  the  road. 
The  money  was  to  be  paid  only  In  the  event 
of  the  road  being  constructed  centrally 
through  the  county.  To  aid  in  constructing 
the  road  after  it  is  constructed  would  be 
tautology  in  language;  to  say  they  would 
aid  in  building  the  road,  and  contend  that 
they  were  only  liable  after  the  road  was 
built,  is  a  contradiction  in  terms.  State  v. 
Bissell  (Iowa)  4  Q.  Greene,  828,  832. 

The  term  "walking  or  being  on  the  road- 
bed of  any  railroad,"  in  a  life  policy  limiting 
the  amount  to  be  recovered  if  death  results 
to  Insured  from  walking  or  being  on  the  road- 
bed of  any  railroad,  includes  an  attempt  to 
cross  the  track  at  a  place  where  it  is  com- 
monly crossed  by  the  public.  Keene  v.  New 
England  Mut  Ace.  Ass'n,  41  N.  E.  203,  164 
Mass.  170. 

The  phrase  "walking  or  being  on  a  rail- 
road bridge  or  roadbed,"  under  an  exception 
in  an  accident  policy  of  liability  for  injuries 
or  death  caused  thereby,  is  not  to  be  con- 
strued with  absolute  liters  Iness.  The  condi- 
tion is  a  warranty  by  the  assured  that  he 
will  not  Intrude  upon  that  part  of  the  road- 
bed which  is  also  a  part  of  tbe  highway  or 
public  thoroughfare,  and  that  he  will  not 
loiter  upon  the  track;  but  it  does  not  obli- 
gate him  not  to  cross  the  railroad  at  the 
place  provided  for  the  public  to  cross  it 
And  if  one  crosses  a  track  at  a  station  where 
the  public  is  accustomed  to  cross,  he  is  not 
walking  on  a  railroad  bed  in  any  sense  as 
will  entitle  the  insurer  to  avoid  the  policy, 
Irrespective  of  proof  of  such  person's  negli- 
gence in  so  crossing.  Payne  v.  Fraternal 
Ace.  A8S*n,  93  N.  W.  361,  868,  119  Iowa,  842. 


As  used  in  an  Instruction  In  a  prosecu- 
tion for  murder,  that  "the  killing  being  prov- 
ed" the  burden  of  proving  tbe  circumstances 


of  mitigation  or  justification  or  excuse  la  on 
defendant,  means  that,  if  the  jury  find  the 
fact  of  the  killing  and  that  the  prisoner  did 
it,  then  the  burden  of  proving  the  circum- 
stances which  mitigate  the  offense  or  justify 
the  killing  altogether  would  devolve  on  the 
accused,  unless  the  very  evidence  itself 
which  proves  the  killing,  and  that  it  was 
done  by  the  prisoner,  also  shows  that  it  was 
manslaughter  or  justifiable  homicide.  Ter- 
ritory ▼.  Manton,  19  Pac.  387,  392,  8  Mont 
96. 

The  words  "if  she  be  dead,"  as  used  by  a 
testatrix  In  devising  property  to  a  sister, 
"and,  if  she  be  dead,  to  her  children,"  did 
not  refer  to  the  date  of  the  will.  It  appear- 
ing that  testatrix  thought  that  her  sister 
was  then  living,  but  to  the  date  of  the  testa- 
trix's death.  Grant  ▼.  Mosely  (Tenn.)  62 
S.  W.  508. 

Am  ereatiiis  m  eondltioii  precedent. 
A  proposition  submitted  to  the  people 
to  subscribe  money  to  be  paid  only  In  the 
event  of  the  road  being  constructed  through 
a  certain  county  sufficiently  presents  the 
proposition  as  to  whether  the  people  would 
aid  to  construct  a  road  through  such  county. 
State  ▼.  Bissell -(Iowa)  4  G.  Greene,  328,  331. 

A  covenant  to  convey  one-half  of  the 
lands  to  be  bought  the  grantees  "being"  at 
one-half  of  the  expense,  renders  payment  of 
the  expenses  a  condition  precedent  Uutche- 
son  V.  McNutt's  Heirs,  1  Ohio  (1  Ham.)  lA, 
15.  17. 

As  baving. 

In  the  Constitution  of  Rhode  Island,  de> 
daring  that  no  person  can  be  a  legal  voter 
unless  he  is  possessed  in  bla  own  il^ht  of 
real  estate  of  the  value  of  $184  or  which 
shall  rent  for  $7  per  annum,  being  an  es- 
tate in  fee  simple  fee  tall  for  the  life  of  any 
person,  or  an  estate  in  reversion  or  remainder 
which  qualifies  no  other  person  to  vote,  the 
phrase  "being  an  estate  in  fee  simple"  evi- 
dently means  having  an  estate  of  this  class, 
so  that  if  a  person  has  an  estate  in  remain- 
der of  the  value  mentioned  in  his  own  right 
that  is,  which  he  holds  beneficially  for  him- 
self, and  not  simply  as  trustee  or  custodian, 
the  provision  of  the  Constitution  is  satisfied. 
In  re  Horgan,  18  Atl.  279,  281,  IG  R.  L  542. 

AaUvins. 

"Being,"  as  used  In  the  certification  by  a 
magistrate  as  to  the  cause  of  taking  a  depo- 
sition saying  that  the  deponent  being  more 
than  30  miles  from  the  place  of  trial,  etc^ 
"being"  was  not  equivalent  to  the  word  "liv- 
ing."   Barron  y.  Pettea,  18  Vt  885,  387. 

As  indioatiiis  past  ov  fatiura. 

As  used  in  the  acceptance  of  a  draft  of 
a  contractor,  accepted  on  condition  that  the 
contractB  be  complied  with,  will  be  construed 
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to  mean  tbe  stibsequeiit  performance  of  the 
contractors,  and  not  to  acts  which  they  were 
required  to  do  in  the  past  United  States  y. 
Bank  of  Metropolis,  40  U.  B.  (15  Pet)  877, 
399,  10  L.  Ed.  774. 

A  guaranty  stating  tliat  "In  considera- 
tion of  your  being  in  advnnce  to  John  Lees 
&  Son  in  the  sum  of  10.000  pounds,  I  hereby 
give  you  my  guaranty  for  that  amount."  the 
words  "being  in  advance"  did  not  necessarily 
mean  to  assert  that  the  party  was  in  advance 
at  the  time  of  giving  the  guaranty;  tbe  terms 
might  have  been  intended  as  prospective. 
Haigh  y.  Brooks,  10  Adol.  &  B.  800,  810. 

The  phrase  ''without  being  married,"  in 
a  will  providing  for  the  disposition  of  prop- 
erty if  a  certain  person  dies  without  being 
married,  is  capable  of  two  meanings,  either 
"without  having  been  married,"  or  "unmar- 
ried at  the  time  of  death";  but  the  natural 
prima  facie  meaning  of  the  words,  taken  per 
se.  is  "without  having  been  married."  In  re 
Norman's  Trust,  17  Eng.  Law  &  Bq.  127, 
129;  Bell  V.  Phyn,  7  Yes.  468,  468. 

Am  snfloient  statement  of  charaeter  or 
status. 

A  statement  In  an  indictment  that  cer- 
tain parties,  "being  surveyors,"  performed 
certain  acts,  sufficiently  alleged  the  parties 
"to  be  surveyors."  Bex  v.  Boyall,  2  Bur- 
rows, 832,  834. 

An  averment  in  a  pleading  as  to  N.  "be- 
ing a  merchant"  is  a  sufficient  averment 
that  he  is  a  merchant,  under  Bankr.  Act  1867, 
I  39,  cl.  9,  providing  that  any  person  who, 
"being  a  banker,  merchant,  or  trader,"  has 
fraudulently  stopped  or  suspended,  and  has 
not  secured  payment  of  his  commercial  pa- 
per within  a  period  of  14  days,  shall  be  deem- 
ed to  have  committed  an  act  of  bankruptcy. 
In  re  Nlckodemus  (U.  S.)  18  Fed.  Gas.  222, 
223. 

While  in  some  cases  the  expression  "be- 
ing" director,  etc.,  has  been  assumed  to  be 
sufficient  to  show  that  the  person  charged 
occupied  the  relation  to  the  bank  necessary 
under  a  statute  punishing  bank  officials  for 
certain  acts,  in  an  Indictment  for  aiding  a 
cashier  in  making  false  entries,  a  descrip- 
tion of  defendant  as  "being"  tben  and  there 
a  director  does  not  charge  bim  with  aiding 
and  abetting  in  his  official  capacity.  United 
States  V.  French  (U.  S.)  57  Fed.  382,  386. 

To  say  that  a  person,  "being"  insane, 
does  an  arct,  cannot  be  construed  as  an  al- 
legation as  to  the  condition  of  that  person, 
or  regarded  as  presenting  an  issuable  fact  or 
ground  for  relief,  and  is  not  equivalent  to 
an  allegation  that  she  was  at  the  time  of  the 
act  referred  to  a  person  of  unsound  mind. 
Valentine  v.  Lunt  22  N.  E.  209,  210,  115  N. 
Y.  496. 

"Who  being  minors,"  though  an  awk- 
ward way  of  alleging  that  defendant  sold 


liquor  to  minors,  sufficiently  sets  forth  tbe 
claim  that  such  persons  were  minors.  State 
y.  Boucher,  50  Wis,  477,  481,  18  N.  W.  335. 

BE  IT  ENACTED. 

See  "Enact" 

BEINO  OF  COUNSEIi. 

See  "Counsel." 

BEUfO  OF  SUFFICIENT  ABILITY. 

See  "Sufficient  AbUity/' 

BEACH. 

The  word  "beach"  must  be  deemed  to 
designate  land  washed  by  the  sea  and  Its 
waves,  and  to  be  synonymous  with  "shore." 
Littlefleld  v.  Littleheld,  28  Me.  (15  Shep.)  180, 
183;  Elliott  V.  Stewart.  14  Pac.  41G,  417, 
15  Or.  250;  Storer  v.  Freeman,  6  Mass.  435, 
439,  4  Am.  Dec.  155;  Goburn  v.  San  Mateo 
County  (U.  S.)  75  Fed.  520,  631. 

By  a  "beach"  is  to  be  understood  the 
shore  or  strand.  Cutts  v.  Hussey,  15  Me.  (3 
Shep.)  237,  241;  Doane  v.  Wlllcutt,  71  Mass. 
(5  Gray)  328,  335,  00  Am.  Dec.  369;  Town  of 
East  Hampton  v.  Kirk  (N.  Y.)  6  Hun,  257, 
259. 

The  beach  of  the  sea  cannot  be  construed 
as  Including  any  ground  always  covered  by 
the  sea,  for  then  It  would  have  no  defi- 
nite limit  on  the  seaboard;  neither  can  it 
include  any  part  of  the  land  for  the  same 
reason.  It  denotes  lands  washed  by  the  sea. 
Town  of  East  Hampton  v.  Kirk,  68  N.  Y. 
459,  463. 

As  land  between  high  and  low  water. 

When  used  in  a  conveyance  of  land 
bounded  on  one  side  by  the  sea  or  beach, 
"beach"  has  a  fixed  and  definite  meaning 
and  comprises  the  territory  lying  between 
>  the  lines  of  high  and  low  water  over  which 
the  tide  ebbs  and  fiows.  Doane  v.  Willcutt, 
71  Mass.  (5  Gray)  328,  335,  66  Am.  Dec.  369; 
Niles  V.  Patch,  79  Mass.  (13  Gray)  254,  257; 
Town  of  East  Hampton  v.  Kirk  (N.  Y.)  6 
Hun,  2.")7.  259;  Cutts  v.  Hussey,  15  Me.  (3 
Shep.)  237,  239. 

In  a  deed  of  a  lot  of  land,  reserving  to 
a  certain  person  the  right  to  cross  to  a  beach 
and  to  take  and  haul  water,  stones,  gravel, 
sand,  and  seaweed,  "beach"  means  the  land 
lying  between  the  lines  of  high  water  and 
low  water  over  which  the  tide  ebbs  and 
flows,  when  used  in  reference  to  places  any- 
where in  the  vicinity  of  the  sea  or  the  arms 
of  the  sea.  Hodge  v.  Boothby,  48  Me.  08, 
70. 

The  word  "beach"  has  no  such  inflexible 
meaning  that  It  must  denote  land  between 
high  and  low  water  mark.     Where  the  term 


BEACH 


726 


B£AB 


is  used  in  the  conyeyance.  It  Is  competent 
to  show  by  other  parts  of  the  deed,  and  by 
the  situation  and  use  of  the  property,  and 
also  by  parol  eyidence,  that  the  word  was 
not  intended  to  Indicate  land  between  high 
and  low  water  mark.  Merwln  t.  Wheeler, 
41  Conn.  14.  26. 

The  words  "beach*'  or  "ocean  front," 
in  an  act  authorizing  cities  on  the  ocean  to 
lay  out  walks  thereon,  include  the  entire 
beach  flowed  by  the  ocean  tides.  State  y. 
Wright,  23  AtL  116,  418,  64  N.  J.  Law  (25 
Vroom)  130. 

Am  high-water  auurk* 

"Beacb,"  as  used  in  a  deed  in  which  land 
was  bounded  westerly  by  the  beach,  did  not 
include  the  beach,  but  merely  extended  to  it 
Nlles  y.  Patch,  79  Mass.  (13  Gray)  254.  257; 
Cobum  y.  San  Mateo  County  (U.  S.)  75  Fed. 
520,  531. 

"The  word  'beach'  denotes  land  washed 
by  the  sea,  and  in  the  absence  of  qualifying 
words  a  boundary  by  the  sea  beach  extends 
to  high-water  mark."  McRoberts  y.  Berg- 
man, 30  N.  B.  261,  263,  132  N.  Y.  73. 

In  the  expression  "back  of  the  beach," 
"beach"  means  the  high-water  land.  Nixon 
y.  Walter,  3  AU.  385,  387,  41  N.  J.  Eq.  (14 
Stew.)  103. 

Any  boundary  at  tide  water  by  what- 
eyer  name,  whether  sea,  harbor,  or  bay,  in- 
cludes the  land  below  the  high-water  mark 
as  far  as  the  grantor  owns;  but  a  bouhdary 
of  that  land,  whether  described  as  shore, 
beach,  or  flats,  excludes  it.  City  of  Boston  y. 
Richardson,  05  Mass.  (13  Allen)  146, 155. 

As  shore  abore  lilgh  water. 

The  word  "beach,"  when  used  in  a  deed, 
has  no  such  Inflexible  meaning  that  it  must 
necessarily  denote  land  between  high  and 
low  water  mark,  but  may  be  construed,  in  the 
light  of  circumstances  surrounding  the  exe- 
cution of  such  deed,  to  mean  the  sandy  shore 
aboye  high-water  mark.  Wakeman  y.  Gloy- 
er,  52  AU.  622,  75  Conn.  23. 

BHACH  FOB  DBIFTWOOD. 

A  will  deyising  to  testator*s  daughter  a 
certain  farm,  also  one  mile  in  length  of  his 
"beach  for  driftwood  and  timber,"  means 
"that  portion  of  the  soil  of  the  beach  upon 
which  driftwood  will  ordinarily  come  by 
force  of  the  action  of  the  elements  in  ordi- 
nary seasons."  Such  a  line  is  usually  marked 
on  the  shore  or  upper  part  of  the  beach  by 
the  row  of  sea  drift  there  formed.  The  de- 
yise  must  be  limited  by  that  line  of  shore  in- 
ward from  the  sea  to  which  seaweed  and 
driftwood  are  usually  carried  by  the  sea  in 
ordinary  seasons  by  the  highest  winter  floods, 
but  it  will  not  include  lands  occasionally  coy- 
ered  by  tea  water  by  extraordinary  inunda- 


tions.    Brown   y.   Lakeman,  84   Biass,   (17 
Pick.)  444^  445,  28  Am.  Dec  314. 

BEADS. 

Tarifr  Act  July  24,  1897,  c.  11.  S  1.  Sched- 
ule N,  par.  408,  30  Stat  189  [U.  S.  Comp.  St. 
1901,  p.  1673],  flxing  a  duty  on  articles  com- 
posed wholly  or  In  part  of  beads,  does  not 
include  metal  beads;  but  they  should  be  as- 
sessed under  {Kiragraph  193,  Schedule  G,  I  1, 
c.  11,  30  Stat  107  [U.  S.  Comp.  St  1901,  p- 
1645],  as  articles  composed  wholly  or  in  part 
of  iron,  steel,  or  other  metal.  Steinhardt  y. 
United  States  (U.  S.)  113  Fed.  996. 

BEADSMAN. 

A  beadsman  is  a  man  employed  in  pray- 
ing, generally  in  praying  for  another.  Bailey 
defines  "beadsman"  as  "a  person  deyoted  to 
prayer,  who  in  a  chantry  or  religious  bouse  in 
popish  times  said  a  certain  set  of  prayers  for 
patrons,  haying  an  allowance  for  performing 
said  office.  The  office  in  modern  times  bas 
become  a  sineciure."  Faulkner  y.  Boddington, 
3  C.  B.  412»  416. 

BEAM  FILLING. 

The  term  "beam  filling^  is  nsed  in  mari- 
time language  to  designate  materials  used  In 
loading  a  yessel  to  fill  the  spaces  between  tbe 
beams  that  separate  the  lower  between-decks 
from  the  lower  hold.  The  John  A.  Briggs  <n. 
S.)  113  Fed.  948^  950. 

BEAR. 

Bear  arms. 

Section  26  of  the  Declaration  of  RlgiitB, 
declaring  that  the  free  white  men  of  this 
state  have  a  right  to  "bear  arms"  for  their 
common  defense,  is  to  be  construed  as  haying 
"reference  to  their  military  use,  and  •  •  • 
not  employed  to  mean  wearing  them  about 
the  person  as  a  part  of  the  dress."  Aymette 
v.  State,  21  Tenn.  (2  Humph.)  154, 15& 

Const  U.  S.  Amend.  2,  providing  that  the 
right  of  the  people  to  "keep  and  bear  arms'* 
shall  not  be  infringed,  means  "to  keep  and 
bear  arms  of  every  description,  and  not  such 
merely  as  are  used  by  the  militia."  The  right 
pertains  to  "the  whole  people,  old  and  young, 
men  and  women  and  boys,  and  not  militia 
only."  A  law  prohibiting  the  carriage  of  con- 
cealed weapons  is  not  a  violation  of  the  pro- 
vision, though  a  prohibition  of  carrying  visi- 
ble weapons  would  be  a  violation  thereof. 
Nunn  v.  State,  1  Ga.  (1  Kelly)  243,  251.     ' 

Const  U.  S.  Amend.  2,  which  declares 
that  the  right  of  people  to  "keep  and  bear 
arms"  shall  not  be  infringed,  is  not  to  be  so 
construed  as  to  prevent  states  from  passing 
laws  prohibiting  the  carrying  of  concealed 
weapons.    State  y.  Jumel,  18  La.  Ann.  389. 
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The  rlgbt  to  "bear  arms,"  in  defense  of 
tiiliiself  and  the  state,  given  by  the  Consti- 
tution, does  not  devest  the  Legislature'  of  the 
power  over  the  subject,  and  authority  to 
adopt  such  regulations  of  police  as  may  be 
dictated  by  the  safety  of  the  people  and  the 
advancement  of  public  morals.  State  t. 
Reid,  1  Ala.  612,  615,  35  Am.  Dec  44. 

The  words  "bear  arms"  include  the  right 
to  load  and  shoot  them,  and  use  them  as  such 
things  are  ordinarily  used,  so  that  the  people 
will  be  fitted  for  defending  the  state  when  it 
needs  aid;  and,  when  the  Constitution  grants 
to  the  General  Assembly  the  right  to  pre- 
scribe the  manner  in  which  arms  may  be 
borne,  it  grants  the  power  to  regulate  the 
whole  subject  of  using  arms,  providing  the 
regulation  does  not  Infringe  on  that  use  of 
them  which  is  necessary  to  fit  the  owners  of 
them  for  a  ready  and  skillful  use  of  them  as 
militiamen.    Hill  y.  State,  53  Ga.  472,  480. 

The  words  are  not  used  in  the  Constitu- 
tion alone  in  the  military  sense  of  carrying 
arms,  but  In  the  earlier  sense  of  wearing 
them  In  war  or  in  peace.  The  word  '^rms" 
means  Instruments  or  weapons  of  defense, 
and  is  not  restricted  by  any  means  to  public 
warfare.  Andrews  v.  States  50  Tenn.  (3 
UelBk.)  165,  194,  8  Am.  Rep.  & 

The  Constitution  provides  "that  the  right 
of  the  citizens  to  bear  arms  in  defense  of 
themselves  and  the  state  shall  not  be  ques- 
tioned." To  be  in  conflict  with  the  Constitu- 
tion, it  Is  not  essential  that  an  act  should 
contain  a  prohibition  against  bearing  arms 
In  every  possible  form,  for  whatever  restrains 
the  full  and  complete  exercise  of  that  right 
though  not  an  entire  restriction  of  it,  is  for- 
bidden by  the  Constitution.  In  accordance 
with  these  views  an  act  prohibiting  the  car- 
rying of  concealed  weapons  is  unconstitution- 
al. Bliss  V.  Commonwealth,  12  Ky.  (2  Litt) 
90,  13  Am.  Dec.  251. 

Bearing  date. 

A  declaration  on  a  bond,  alleging  that  the 
action  was  brought  on  a  bond  "bearing  date" 
the  18th  day  of  October,  1823,  was  no  aver- 
ment that  the  bond  was  executed  and  issued 
on  that  day.  Latham's  Adm'rs  v.  Lawrence, 
11  N.  J.  Law  (6  Halst)  822,  325. 

Bear  the  expenses. 

Where  a  special  contract  under  which 
horses  were  shipped  over  a  railroad  provided 
that  the  owner  should  '^ear  the  expenses"  of 
feeding  or  watering  the  stock  during  trans- 
portation, such  provision  varied  the  common- 
law  duty  of  the  railroad  company  to  the  ex- 
tent of  its  terms,  reasonably  construed,  but 
no  more.  "The  extent  of  the  variation  in 
terms  Is  simply  that  the  owner  shall  bear  the 
expenses  of  feeding  and  watering.  Certain- 
ly there  is  no  reasonable  construction  of 
those  words,  considered  alone,  which  would 
relieve  the  railroad  company  from  the  duty 


of  placing  the  cars  where  the  horses  could  be 
unloaded  by  the  person  in  charge,  where  the 
evidence  showed  that  the  horses  could  not  be 
fed  or  watered  while  on  the  cars."  Burns  v. 
Chicago,  M.  &  St  P.  Ry.  Co.,  80  N.  W.  927, 
929,  104  Wis.  646. 

Beav  laterest. 

An  agreement  that  a  sum  loaned  should 
"bear  interest"  at  a  certain  per  cent  means 
that  such  loan  should  produce  or  yield  such 
rate  of  interest;  that  Is,  that  such  rate  of 
interest  should  be  paid  by  the  person  to 
whom  the  loan  was  made  to  the  person  mak- 
ing the  loan.  Slaughter  v.  Slaughter,  52  N. 
B.  994,  996,  21  Ind.  App.  641« 

BEARER. 

Of  olialleiise* 

St.  1796,  providing  that,  if  any  person 
shall  by  word,  message,  letter,  or  any  other 
way  challenge  another  to  fight  a  duel  with 
rapier,  small  sword,  pistol,  or  other  dan- 
gerous weapon,  or  shall  knowingly  be  the 
bearer  of  such  challenge,  means  a  third  per- 
son who  carries  a  challenge  for  his  friend, 
and  not  the  challenger  himself.  State  t. 
Gibbons,  4  N.  J.  Law  (1  South.)  40,  49. 

Of  nesotiable  iastnuBient. 

The  terms  "order"  or  **bearer"  are  con- 
venient and  expressive  to  be  used,  in  nego- 
tiable instruments,  to  communicate  the  qual- 
ity of  negotiability.  Whitney  Nat  Bank  v. 
Cannon,  27  South.  948,  950,  52  La.  Ann.  1484. 

The  words  "or  order,'*  "or  bearer,"  and 
"bearer,"  in  notes  or  bills,  are  words  of  ne- 
gotiability, without  which,  or  other  equivalent 
words,  the  instrument  will  not  possess  that 
quality;  and  therefore  the  use  of  these  ex- 
pressions by  the  drawer  of  a  bill  indicates 
his  intention  that  the  paper  shall  be  negotia- 
ble. Mechanics'  Bank  v.  Straiten,  36  How. 
Prac.  190;  Id.,  (N.  Y.)  3  Abb.  Dec.  269,  270; 
Id..  •42  N.  Y.  (3  Keyes)  365,  5  Abb.  Prac.  (N. 
S.)  11. 

A  receipt  was  as  follows:  "On  or  before 
the  first  day  of  March  next,  I  promise  to  de- 
liver to  L ,  or  bearer,  $100  worth  of 

hemlock  lumber  at  wholesale  price."  Held, 
that  the  receipt  would  have  been  transferable 
if  the  phrase  "or  bearer"  had  been  omitted. 
People  V.  Bradley  (N.  Y.)  4  Parker,  Cr.  B. 
245,  247. 

The  term  "holder,"  when  used  with  ref- 
erence to  negotiable  paper.  Is  properly  ap- 
plied to  the  person  having  possession  oT  the 
paper  and  making  the  demand,  whether  In 
his  own  right  or  as  an  agent  for  another. 
"Holder"  is  a  word  of  the  same  import  as 
"bearer,"  and  is  applied  to  any  one  in  actual 
or  constructive  possession  of  the  bill,  and  en- 
titled at  law  to  recover  or  receive  lis  con- 
tents from  the  parties  to  It    Crocker-Wool- 
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worth  Nat  Bank  t.  Nevada  Bank  (Cal.)  78 
Pac  456,  462,  63  L.  R,  A.  245. 

A  note  payable  to  bearer  Is  payable  to 
any  person  who  successively  owns*  the  note 
bona  fide,  and  is  so  payable,  not  by  virtue  of 
any  assignment  of  the  promise,  but  by  virtue 
of  the  original  and  direct  promise  moving 
from  the  maker  to  the  bearer.  Town  of 
Thompson  v.  Perrlne,  1  Sup.  Ct  564,  567»  106 
U.  S.  589,  27  L.  Ed.  298. 

A  note  payable  to  a  named  payee,  or 
bearer,  passes  by  delivery,  and  may  be  sued 
for  by  any  person  who  received  it  in  the 
course  of  business,  and  such  suit  may  be 
brought  in  the  bearer's  own  name  without 
notifying  the  payee,  since  the  promise  to  pay 
was  as  much  to  the  bearer  as  to  the  person 
named.  Bradford  v.  Jenks  (U.  S.)  8  Fed. 
Gas.  1132,  1133. 

The  word  "bearer,"  as  used  In  a  negotia- 
ble instrument  reciting  that  it  Is  payable  to 
"bearer,"  denotes  an  intention  to  make  the 
instrument  transferable  by  delivery.  Porter 
v.  City  of  Janesville  (U.  S.)  3  Fed.  617,  619. 

A  contract  to  deliver  certain  dfock  on  no- 
tice to  bearer  does  not  mean  simply  a  person 
having  a  paper  in  his  individual  custody.  It 
means  a  person  apparently  exercising  indi- 
vidual dominion  of  the  paper  as  owner.  If  it 
appeared  that  he  who  had  the  paper  procured 
it  wrongfully  from  the  owner  he  would  not  be 
the  "bearer."  Van  Orden  v.  Keene,  10  N.  T. 
St  Rep.  460,  461. 

The  word  "bearer,"  in  a  bond  of  a  corpo- 
ration payable  to  an  individual  or  bearer,  in- 
cludes the  holder,  whoever  he  may  be.  Hub- 
bard V.  New  York  &  H.  R.  Co.  (N.  Y.)  14  Abb. 
Prac.  275.  278. 

"Bearer,''  as  used  in  the  negotiable  In- 
struments law,  means  the  person  in  posses- 
sion of  a  bill  or  note  which  Is  payable  to 
bearer.  Code  Supp.  Va.  1898,  8  2841a;  Rev. 
Laws  Mass.  1902,  p.  653,  c.  73,  S  207;  Nego- 
tiable Instruments  Law  N.  D.  8  191;  Rev. 
Codes  1899,  §  1060;  Bates'  Ann.  St  Ohio 
1904,  §  3178;  B.  &  C.  Comp.  Or.  8  4592. 

An  instrument,  otherwise  negotiable  in 
form,  payable  to  a  person  named,  but  with 
the  words  added  "or  to  his  order"  or  "to  bear- 
er," or  words  equivalent  thereto,  is  in  the 
former  case  payable  to  the  written  order  of 
such  person,  and  in  the  latter  case  payable  to 
the  bearer.    Civ.  Code  Idaho  1901,  8  2867. 

BEARING. 

A  "bearing,"  In  mechanics,  is  defined  by 
Webster  to  be:  (a)  The  part  in  contact  with 
which  a  journal  moves,  as  the  journal  boxes, 
trusses,  etc.;  (b)  that  part  of  the  shaft  or 
axle  which  is  in  contact  with  the  supl>orts. 
To  the  same  effect  is  Knighfs  American  Me- 
chanical Dictionary,  only  reversing  the  or- 
der:   (a)  The  portion  of  an  axle  or  shaft  in 


contact  with  its  collar  or  boxing;  (b)  the  por- 
tion of  the  support  on  which  the  gudi^eoo 
rests  and  rotates.  Cramer  v.  Fry  (U.  S.)  68 
Fed.  201,  209. 

BEAST. 

See  "Cattle  Beasf  *;  '-WUd  Beast- 

Oow* 

As  used  in  Act  1883,  e.  9,  8  2,  providing 
that  any  person  who  shall  willfully  or  mali- 
ciously kill  or  destroy  or  wound  the  beast  of 
another  shall  be  fined  and  Imprisoned,  the 
word  "beast"  is  a  generic  term,  and  includes 
a  cow.  Taylor  v.  State,  25  Tenn.  (6  Humph.) 
285,286. 

"Beast,"  as  used  in  a  statute  prohibiting 
the  malicious  and  unlawful  killing  of  a  beast 
includes  a  cow;  and  hence,  in  an  indictment 
for  the  unlawful  killing  of  a  cow,  it  was  not 
necessary  to  allege  or  charge  that  a  beast 
was  killM,  as  stated  in  the  statute.  Taylor 
V.  State,  25  Tenn.  (6  Humph.)  285,  286. 

Dos. 

Rev.  St  c.  101,  8  89,  providing  that  every 
person  who  shall  willfully  and  maliciously 
kill,  maim,  or  disfigure  any  horse,  cattle,  or 
other  beasts  of  another  person  shall  be  pan- 
ished,  etc.,  is  to  be  construed  as  including  all 
animals  not  specified  which  "have  an  intrinsic 
value  in  the  same  sense  as  there  is  value  in 
horses,  oxen,  and  cows."  It  does  not  include 
animals  having  in  law  no  value,  and  hence  it 
does  not  include  a  dog.  United  States  v. 
Gideon,  1  Minn.  292,  296  (Gil.  226,  229). 

A  "beast"  as  used  in  Shannon's  Code,  f 
6509,  in  reference  to  the  killing  of  beasts, 
does  not  include  a  dog.  In  deciding  the  case 
the  court  admitted  that  the  term  was  brosid 
enough  to  include  dogs,  but  based  the  de- 
cision on  a  legislative  intent  not  to  include 
dogs  within  the  statute.  State  y.  Phillips; 
1  Tenn.  Cas.  34. 

Hos* 

"Beast,"  as  used  in  Code,  8  2678,  pro- 
viding that  "if  any  person  maliciously  kill, 
maim,  or  disfigure  any  horse,  cattle,  or  other 
domestic  beast  of  another,"  etc.,  includes 
hogs.    State  v.  Enslow,  10  Iowa,  115,  116. 

Horse. 

In  the  statutes  exempting  work  l)easts 
and  work  horses  from  execution,  the  wotd 
"beast"  means  "an  animal  of  the  horse  kind 
which  may  be  rendered  fit  for  service^  as 
well  as  one  of  mature  age  and  in  actual  ose.^ 
It  has  the  same  meaning  as  the  words  "work 
horse,"  as  therein  used.  Winfrey  t.  Zim- 
merman, 71  Ky.  (8  Bush)  587,  588. 

A  horse  is  a  "beast  of  the  plow,"  within 
Laws  1871,  c.  30,  exempting  from  execution 
beasts  of  the  plow;  but  a  wagon  or  bame<» 


BEAST  6ATB 


729 


BECOME  AWARE 


to  not  included.    Somen  t.  Emerson,  68  N; 
H.  48,  49. 

BEAST  OATB. 

"Beast  gate"  is  land  and  common  for  one 
beast  Bennington  t.  Goodtitle,  2  Strange, 
1084. 

BEAST  OF  BURDEir. 

The  phrase  **beast  of  burden"  does  not 
include  a  dog.  People  v.  Court  of  Special 
Sessions  (N.  Y.)  4  Hun,  441,  445. 


BEAT. 

St  7  &  8  Geo.  lY,  c.  29,  (  29,  declaring 
that,  if  any  person  shall  unlawfully  beat  or 
wound  any  person  intrusted  with  tbe  care  of 
deer,  he  shall  be  punished,  etc.,  is  not  satis- 
fied by  a  mere  battery;  but  the  statute  con- 
templates beating  in  the  popular  sense  of  the 
word.  Pulling  a  man  to  the  ground  and  hold- 
ing him  there  is  not  a  ''beating."  Regina  y. 
Hale,  2  Car.  &  K.  826.  327. 

The  word  "beat,"  In  an  indictment  alleg- 
ing that  defendant  cruelly  beat  a  certain 
horse,  describes  with  sufficient  certainty  the 
alleged  act,  and  cannot  be  claimed  to  refer 
to  a  race  or  some  other  act  of  contest  There 
is  no  doubt  that  the  beating  of  a  horse  by 
a  man  refers  to  the  infliction  of  blows.  Com- 
monwealth ▼.  McClellan,  101  Mass.  34,  35. 

There  is  no  distinction  between  the  mean- 
ing to  be  given  the  words  "unlawful  beating" 
within  a  statute  and  that  given  the  word 
"battery"  at  common  law.  The  latter  word 
Is  defined  by  Blackstone  to  mean  "the  unlaw- 
ful beating  of  another."  Hunt  v.  People,  53 
111.  App.  Ill,  112. 

"Assault  or.  beating,"  as  used  in  admir- 
alty rule  16,  declaring  that  in  all  suits  for  an 
"assault  or  beating"  on  the  high  seas,  the 
suit  shall  be  in  personam  only,  means  any 
case  in  which  the  gravamen  of  the  action  is 
an  assault  or  beating,  although  the  injuries 
alleged  arise,  not  only  from  assaults  and 
beatings,  but  also  injuries  from  every  ill 
treatment  and  all  cases  of  actionable  personal 
abuse.  Smith  v.  The  Challenger,  7  Pac.  851, 
853,  2  Wash.  447. 

A  single  blow  may  constitute  "beating," 
within  the  meaning  of  the  statute  relative 
to  wife  beating.  State  v.  Harrlgan  (Del.) 
55  AU.  5. 

As  mbdivision  of  ooiiiity. 

In  1851  a  "beat"  in  the  state  was  a  well- 
known  legal  subdivision  of  a  county,  corre- 
sponding to  townships  or  towns  in  some 
other  statea  Williams  v.  Pearson,  88  Ala. 
290.  308. 


BECAME. 

The  words  "became,  were,  and  still  are," 
In  an  indictment  charging  that  a  dan?  and 
pond  "became,  were,  and  still  are"  a  nuisance 
to  the  public,  imports  a  prior  and  continuing 
offense,  and  therefore  evidence  of  the  exist- 
ence of  the  nuisance  at  any  time  within  two 
years  prior  to  the  date  laid  in  the  indictment 
is  admissible.  State  y.  Holman,  10  S.  E. 
758,  104  N.  C.  861. 

BECOME. 

An  indictment  alleging  a  sale  to  a  person 
in  the  habit  of  becoming  intoxicated  is  the 
same  as  charging  a  sale  to  a  person  in  the 
habit  of  being  intoxicated.  State  v.  Dolan, 
122  Ind.  141,  23  N.  B.  761. 

As  relating  to  f  ntiire* 

Where  a  fire  policy  on  a  building  contains 
a  condition  Invalidating  it  on  the  building  be- 
coming vacant  and  unoccupied,  the  phrase 
"becoming  vacant  and  unoccupied"  has  refer- 
ence to  the  future.  It  relates  to  a  change 
in  the  condition  of  the  property  in  this  re- ' 
spect  after  the  insurance  is  effected,  and  not 
to  a  condition  existing  at  the  date  of  the 
policy.  Bear  v.  Atlanta  Home  Ins.  Co.,  70 
N.  Y.  Supp.  581,  583,  34  Misc.  Rep.  613. 

In  3  How.  Ann.  St  I  9286,  dedaring  it 
to  be  felony  to  solicit  or  induce  a  female  to 
enter  a  house  of  ill  fame  for  the  purpose  of 
becoming  a  prostitute,  some  force  must  be 
given  to  the  word  "become";  and  it  is  evi- 
dent that  the  Legislature  did  not  intend  to 
make  the  offense  complete  by  the  mere  solicit- 
ing of  a  female,  who  was  already  a  prostitute 
in  a  house  of  ill  fame,  to  go  from  that  place 
into  another  house  of  like  character.  People 
V.  Cook,  56  N.  W.  980,  981,  96  Mich.  368. 

The  word  "become,"  as  used  in  the  trans- 
fer tax  law,  providing  that  such  tax  shall 
be  Imposed  on  any  such  person  or  corporation 
specified  as  "becomes"  beneficially  entitled  to 
any  property  by  such  transfer,  whether  made 
before  or  after  the  passage  of  this  act  clear- 
ly refers  to  future,  and  not  past  events.  In 
le  Birdsairs  Estate,  49  N.  Y.  Supp.  450,  463, 
22  Misc.  Rep.  180. 

The  word  "become,"  as  used  in  an  as- 
signment for  the  benefit  of  creditors,  direct- 
ing the  assignee  to  pay  the  sums  "which  are 
or  may  become  due  to  them,"  means  nothing 
more  than  ''be,"  and  the  term  simply  means, 
by  the  use  of  the  words  "are  or  may  become 
due,"  past  due  debts  and  existing  liabilities 
to  become  due.  Read  v.  Worthington,  22  N. 
Y.  Super.  Ct  (9  Bosw.)  617,  627. 

BECOME  AWARl 

The  bond  of  a  bank  teller  required  that 
the  bank  should  at  once  notify  the  guaranty 
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company  on  Its  becoming  aware  that  the 
teller  was  engaf^ed  in  speculation  or  gam- 
bling. It  was  held  that  the  obvious  meaning 
of  "becoming  aware,"  as  used  in  this  bond, 
was  to  be  informed  of,  or  to  be  apprised  of, 
or  to  be  put  on  one's  guard  in  respect  to,  and 
that  no  other  meaning  is  equally  admissible 
under  the  terms  of  the  instrument;  that  to 
be  aware  is  not  the  same  as  to  have  knowl- 
edge, and  hence  it  cannot  be  construed  as 
equivalent  to  becoming  satisfied,  though  per- 
haps it  may  be  to  having  reason  to  believe. 
Thus,  where  the  bank,  officers  had  informa- 
tion in  regard  to  speculation  by  its  teller,  and 
failed  to  investigate  it  or  notify  the  surety 
company,  they  could  not  recover  on  the  bond, 
though  they  did  not  know  or  were  not  satis- 
fied that  the  teller  was  engaged  in  specula- 
tion. Guarantee  Co.  of  North  America  v. 
Mechanics'  Savings  Bank  &  Trust  Co.,  22 
Sup.  Ct  124,  131, 183  U.  S.  402,  46  L.  Ed.  253. 

BECOME  DUE. 

An  appeal  bond,  given  In  an  action  con- 
cerning real  property,  and  conditioned  to  pay 
all  rent  due  and  to  "become  due,"  could  only 
be  construed  as  meaning  the  intervening  rent 
Martin  v.  CampbeU,  120  Mass.  126,  130. 

Rev.  St  U.  S.  I  4747  [U.  S.  Comp.  St 
1901,  p.  3279],  exempting  from  execution 
money  "due  or  to  become  due  to  any  pen- 
sioner," means  money  due  or  to  become  due 
from  the  pension  department  and  has  no 
wider  application.  Rozelle  v.  Rhodes,  9  AtL 
160, 161,  116  Pa.  129,  2  Am.  St  Rep.  591. 

Code,  S  2975,  requiring  a  garnishee  to  not 
pay  any  debt  due  or  "thereafter  to  become 
due,*'  should  be  construed  as  meaning  a 
subsisting  debt  and  does  not  include  any 
debt  which  may  thereafter  originate.  A  debt 
which  has  yet  to  originate  cannot  properly  be 
said  to  be  a  debt  which  is  to  become  due. 
Thomas  v.  Gibbons,  15  N.  W.  593,  61  Iowa, 
50. 

The  words  "to  become  due,"  In  Rev.  St 
8  8719,  providing  that  a  garnishee  shall  be 
liable  to  the  plaintiff  for  the  amount  of  his 
indebtedness  to  the  defendant  then  due  or 
"to  become  due,"  only  applies  to  an  absolute 
debt  payable  in  the  future,  and  not  to  a  debt 
which  may  possibly  become  due  upon  the  per- 
formance of  a  contract  by  the  defendant  in 
attachment  Foster  v.  Singer,  34  N.  W.  395, 
396,  69  Wis.  392,  2  Am.  St  Rep.  745. 

A  provision  of  a  will  was:  "I  give  the 
several  legacies  following,  which  I  will  shall 
be  paid  to  the  several  persons  hereinafter 
named,  and  that  if  any  of  these  persons 
should  die  before  the  same  has  become  due 
and  payable,  I  will  that  they  or  any  of  them 
shall  not  be  deemed  lapsed  legacies."  Held, 
that  the  words  "become  due  and  payable" 
had  the  same  effect  as  "was  payable,"  and 
one  of  the  legacies  being  to  A.,  the  wife  of 
W.,  and  A.  having  died  during  the  life  of  the 


testatrix,  the  legacy  did  not  lapse,  bat  was 
decreed  to  W.  Sibley  t.  .Cook,  8  Atk.  672, 
573. 

BECOME  nrOAPABLE  OF  SERVIHO. 

The  words  "become  Incapable  of  serv- 
ing," in  a  statute  providing  that,  if  a  town- 
ship officer  shall  become  incapable  of  serv- 
ing, his  office  shall  be  deemed  vacant  refers 
to  a  personal  incapacity,  mental  or  physical, 
on  the  part  of  the  incumbent  and  not  a 
supposed  incapacity  by  a  change  of  the  town- 
ship boundary,  leaving  the  incumbent  a  non- 
resident of  the  township.  State  v.  Birer- 
side  Tp.,  53  AU.  396,  68  N.  J.  Law,  571. 

BECOME  VOID. 

In  an  act  (1  Litt  Comp.  Laws,  p.  601) 
requiring  that  within  15  days  after  a  caveat 
is  entered,  the  plaintiff  in  the  caveat  shall 
deliver  a  certified  copy  thereof  to  the  clerk 
of  the  court  in  which  he  intends  to  prosecute 
it  and  declaring  that  otherwise  the  caveat 
should  become  void,  the  phrase  "become  void" 
is  not  convertible  with  "determine."  "Be- 
come void,"  however,  differs  from  **deter- 
mine"  only  as  a  species  differs  from  Its 
genus,  and  must  therefore  be  included  In  It; 
for  to  say  that  a  thing  has  become  void 
necessarily  implies  that  it  has,  in  effect,  been 
terminated  or  brought  to  an  end,  but  the  ex- 
pression applies  only  to  its  end  or  terminatioD 
In  one  specific  mode,  whereas  to  say  that  a 
thing  has  been  determined,  though  it  clearly 
imports  simply  that  the  thing  has  been  ter^ 
minated  or  brought  to  an  end,  yet  tbe  ex- 
pression is  generic  in  its  nature  and  compre- 
hends every  mode  of  terminating  or  bringing 
a  thing  to  an  end.  Sharp  y.  Curds,  7  Ky. 
(4  Bibb)  547,  54a 


BED. 


See  "River  Bed.'' 
Bank     distinguished. 
Stream  or  Pond)." 


see     "Bank     (of 


Webster  and  the  Century  Dictionary  de- 
fine a  "bed"  as  a  layer,  a  stratum,  an  ex- 
tended mass  of  anything,  whether  upon  tbe 
earth  or  within  it  as  a  bed  of  sulphur,  a  bed 
of  sand,  or  clay;  and  so  the  verb  "bed,"  to 
lay  in  a  stratum,  to  stratify,  to  lay  in  order 
or  flat  as  bedded  clay.  This  view  is  well  Il- 
lustrated by  the  stratum  of  marie  to  be  seen 
in  the  banks  of  many  of  our  eastern  rivers 
and  in  the  marie  pits  in  the  eastern  part  of 
the  state.  State  v.  Willis,  104  N.  a  764,  769, 
10  S.  E.  764. 

In  a  contract  for  restoring  a  pavement 
by  which  one  party  was  to  furnish  materiala 
and  the  other  should  prepare  all  necessary 
beds  of  gravel,  sand,  or  other  material  that 
might  be  required  for  the  paving  and  to  do 
the  paving,  the  term  "beds  of  gravel"  has  m 
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definite  and  well-known  meaning  among  per- 
80D8  engaged  in  tbe  work  of  paving,  and  does 
not  embrace  tbe  putting  in  or  tamping  of  tbe 
coarse  material  at  tbe  bottom,  but  relates 
to  tbe  tbln  bed  of  ligbt  material  placed  at  tbe 
top  to  receive  tbe  blocks  or  brick  of  wbicb 
tbe  pavement  was  made.  McDonough  y. 
JoUy,  30  AtL  1048,  165  Pa«  642. 

BSSDBOOM. 

Under  Liqnor  Tax  Law,  |  81,  snbd.  2, 
<leflnlng  a  botel  and  requiring  tbat  it  sball 
liaTe  at  least  ten  furnished  *'bedrooms,"  it 
was  beld  tbat  rooms  7  feet  8  inches  long, 
Tarying  in  width  from  5  feet  8  inches  to  7 
feet  2  inches,  with  board  partitions  one  inch 
thick  between,  and  which  do  not  reach  the 
ceiling,  are  not  "bedrooms,"  within  the  mean- 
ing of  the  act  In  re  Place,  60  N.  T.  Supp. 
«40,  645,  27  App.  Div.  561. 

Prima  facie,  a  bedroom  is  a  private  place, 
And  an  assembly  of  8  or  10  persons  in  such 
room  by  invitation,  to  which  place  tbe  public 
have  no  right  to  go  for  the  purpose  of  par- 
ticipating in  tbe  amusements  going  on  or 
partaking  in  tbe  social  enjoyment,  will  not 
constitute  such  bedroom  a  public  place,  with- 
in an  act  forbidding  gambling  in  such  place. 
C^oleman  t.  State,  20  Ala.  51,  52. 

BEEF. 

"Beef,**  as  used  in  an  indictment  char- 
ging the  theft  of  a  beef,  "means  an  animal 
of  the  cow  species,  denominated  in  the  stat- 
ute 'cattle,'  and  not  beef  prepared  for  market 
or  for  use  as  meat  'A  beer  or  'one  beer  is 
an  expression  frequently  used  to  designate  an 
animal  fit  for  use  as  beef,  instead  of  desig- 
nating it  as  a  'steer,'  a  'heifer,'  or  a  'cow.' " 
Moore  t.  State,  2  Tex.  App.  850,  361;  Davis 
▼.  State,  40  Tex.  184,  135. 

As  artlole  maanf  aotured. 

"Beef,"  though  it  comes,  like  eyerytbing 
•else,  primitively  from  the  soil,  is  as  much  a 
manufactured  article  as  leather,  cloth,  or 
charcoaL  Tbe  ox  is  a  product  of  the  farm; 
beef  is  a  product  of  tbe  slaughterhouse  and 
tbe  shambles;  it  is  manufactured  by  the  pro- 
fessional skill  of  an  artisan,  whose  business 
Is  as  distinct  from  tbat  of  a  farmer  as  is 
tbat  of  a  fiax  dresser  or  a  wool  comber. 
When  the  farmer  slaughters  his  own  ox,  the 
beef  is  not  less  the  product  of  the  slaughter- 
house, and  is  not  produce  of  the  farm.  City 
of  Philadelphia  y.  Davis  (Pa.)  6  Watts  &  S. 
269.  279. 

Bull  er  eow* 

A  "beef"  may  be  either  a  bull,  a  cow,  or 
an  ox;  and  hence  where  a  master  directed 
bis  servant  to  go  to  a  certain  place  and  kill 
a  "beef,"  and  the  servant  on  arriving  there 
found  only  a  bull,  which  proved  to  belong 
to  plaintifi  and  which  be  killed,  the  master 


was  liable,  as  the  servant  was  acting  within 
his  instructions.  Maler  T*  Randolph,  6  Pac 
626,  626»  88  Kan.  840. 

The  word  •'beef,"  according  to  Webster, 
includes  "the  bull,  cow,  and  ox  in  their  full 
grown  state,"  which  is  the  common  accepta- 
tion of  the  term;  hence  the  description  of  an 
animal  as  a  "beef" — an  animal  of  the  cattle 
kind — is  a  sufildent  description  of  an  animal 
stolen,  wbicb  tbe  testimony  proved  to  have 
been  a  cow.  Smith  y.  State^  6  &  W.  40,  41, 
24  Tex.  App.  290. 

Neat  stock. 

The  word  "beeves"  may  include  neat 
stock,  but  all  neat  stock  are  not  beeves  in 
common  parlance.  Castello  y.  State,  30  Tex. 
324. 

BEEF  CATTIiE. 

Tbe  term  "beef  cattle,^  used  in  a  con- 
tract of  sale  thereof,  means  and  includes  all 
steer  cattle,  over  tbe  age  of  three  years,  used 
and  intended  to  be  used  for  beef.  Elliott  y. 
Long,  14  S.  W.  145,  146,  77  Tex.  467. 

Tbe  term  "beef  cattle,"  as  used  in  tbe 
chapter  relating  to  weighing  live  stock,  shall 
not  be  construed  to  include  veals  or  lamba 
Code  Va.  1887,  i  1937. 

BEEF  0TEEB. 

An  indictment  charging  the  theft  of  a 
"beef  steer"  will  be  understood  to  indicate 
a  species  of  cattle.  Robertson  y.  State,  1 
Tex.  App.  811,  818. 

BEER. 

See  "Dutch  Beer";  "Fermented  Beer"; 
"Home-Made  Beer";  "Hop  Beer"; 
"Hop  Tea";  "Hop-Tea  Tonic";  "Lager 
Beer";   "Strong  Beer." 

Beer  is  a  spirituous  liquor  made  from  any 
farinaceous  grain,  but  generally  from  barley, 
which  is  first  malted  and  ground,  and  its 
fermentable  substance  extracted  by  hot  wa- 
ter. This  extract  or  infusion  is  evaporated 
by  boiling  in  caldrons,  and  hops  or  some 
other  plant  of  an  agreeable  bitterness  added. 
Nevln  V.  Ladue  (N.  Y.)  3  Denlo,  43,  44;  Myers 
V.  State,  93  Ind.  251,  252;  Douglas  v.  State,  52 
N.  E.  238,  21  Ind.  App.  302;  Welsh  v.  State,  25 
N.  E.  883,  126  Ind.  71,  0  L.  R.  A.  664;  Briffitt 
V.  State,  16  N.  W.  39.  40,  16  N.  W.  39,  46 
Am.  Rep.  621;  United  States  y.  Ellis  (T7.  S.) 
51  Fed.  808,  812;  HoUender  y.  Magone  (U. 
S.)  38  Fed.  912,  913  (citing  McCulloch's  Dic- 
tionary). 

"Beer,"  as  it  is  ordinarily  understood,  and 
as  it  is  defined  in  tbe  dictionary,  is  "a  fer- 
mented liquor."  It  is  made  from  malted 
grain,  with  bops,  or  from  the  extract  of  root? 
and  other  parts  of  various  plants,  as  spruce. 
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ginger,  gassafrafl^  etc.  It  is  known  under 
various  names,  and  designated  as  "ale/*  ''por- 
ter/* "stout,"  "strong  beer,"  "small  beer," 
"liquor,"  "spruce  beer,"  etc.  The  courts  take 
notice  that  many  of  the  beyerages  sold  un- 
der the  name  of  "beer"  are  not  intoxicating, 
while  the  stronger  kinds,  as  ale,  porter,  and 
strong  beer,  are  of  an  Intoxicating  character* 
Nevin  v.  Ladue  (N.  Y.)  3  Denio,  437,  450. 
Under  the  civil  damage  act  it  was  error  to 
charge  that  plaintiff's  husband,  the  night  be- 
fore he  committed  suicide  by  banging,  drank 
"intoxicating  liquors,"  upon  proof  that  at  that 
time  he  drank  beer  at  defendant's  saloon,  as 
the  court  assumed  the  fact  not  proven;  the 
term  "beer"  including  lager  beer,  which  Is 
not  to  be  deemed  intoxicating  without  proof 
of  the  fact  Blatz  v.  Kohrbacb,  116  N.  T. 
450,  451,  22  N.  B.  1049,  6  U  R.  A.  668. 

"Beer"  is  defined  to  be  "fermented  liquor 
made  from  grain,"  and  in  this  country  chiefly 
from  barley.  Every  intelligent  person  knows 
that  the  process  of  manufacturing  lager  beer 
is  the  same,  in  all  essential  particulars,  as 
that  of  making  other  kinds  of  ale  and  beer 
from  grain,  and  that  the  only  real  difference 
is,  so  far  as  intoxicating  properties  are  con- 
cerned, a  lesser  per  cent,  of  alcohol.  Killip 
y.  McKay,  13  N.  Y.  St  Rep.  5,  6. 

In  Act  March  8,  1870  (Laws  1870,  p.  437), 
providing  that  it  shall  be  unlawful  for  any 
person  or  persons  to  sell  beer  except  at  a 
regular  licensed  inn  and  tavern,  "beer"  means 
a  certain  liquor  made  from  malt,  containing 
a  certain  percentage  of  alcohol.  Murphy  v. 
Inhabitants  of  Montclair  Tp.,  39  N.  J.  Law 
(10  Vroom)  673.  675. 

Beer  is  both  a  fermented  and  a  malt 
liquor,  and  generally  contains  3.40  to  4.04 
per  cent  of  alcohol.  State  y.  Schaefer,  24 
Pac.  92,  44  Kan.  90. 

Beer  is  a  fermented  liquor  made  from 
malted  grain,  with  bops  or  other  flavoring 
matters,  and  also  Is  a  fermented  extract  of 
the  roots  of  various  parts  of  otber  plants,  as 
spruce,  ginger,  and  sassafras.  State  v.  Oliv- 
er, 26  W.  Va.  422,  426,  63  Am.  Rep.  79. 

"Beer"  is  a  general  term,  and  Includes 
both  alcoholic  liquors,  and  a  class  of  nonin- 
toxicants  made  from  the  roots  or  other  parts 
of  various  plants,  such  as  spruce  beer,  ginger 
beer,  and  the  like.  Lager  beer  is  a  malt 
liquor.  Johnson  v.  State  (Tex.)  66  S.  W.  552, 
553. 

As  fermented  drink* 

See  "Fermented.** 

As  an  intozloatins  liqnor. 

Beer  is  embraced  in  Act  Feb.  12,  1853, 
prohibiting  the  manufacture  of  intoxicating 
beverages,  as  such  term  did  not  mean  mere- 
ly spirituous  liquors,  or  those  which  are  dis 
tilled,  but  Included  all  drinks  of  an  intoxicat- 


ing nature.    People  t.  Hawley,  8  BClch.  830^ 
340. 

"Beer,"  in  its  ordinary  sense,  denotes  a 
beverage  which  is  intoxicating,  and  is  within 
the  fair  meaning  of  the  words  "strong  and 
spirituous  liquors,*'  as  used  in  statutes  regit- 
lating  the  sale  of  such  liquors.  Maier  v. 
State,  21  S.  W.  974,  976,  2  Tex.  Civ.  App.  296: 
Tompkins  County  Com'rs  v.  Taylor,  21  N.  Y. 
173,  175;  Nevin  v.  Ladue  (N.  Y.)  8  Denio, 
43,  44;  In  re  McDonough  (U.  S.)  49  Fed.  360, 
361;  Mullen  v.  State,  96  Ind.  304,  306;  Welsh 
V.  State,  25  N.  E.  883,  126  Ind.  71,  9  L..  R.  A. 
664;  Douglas  v.  State,  52  N.  E.  238,  21  Ind. 
App.  302;  Myers  t.  State,  93  Ind.  251.  252; 
Stout  V.  State,  96  Ind.  407,  410;  Kurx  t. 
State,  79  Ind.  488,  490;  Plunkett  y.  States 
69  Ind.  68,  69;  Klare  y.  State,  43  Ind.  483. 
485;  State  v.  Jenkins,  4  Pac.  809,  32  Kan. 
477;  State  v.  Spiers,  73  N.  W.  343,  844.  103 
Iowa,  711;  State  v.  Cloughly,  35  N.  W.  652, 
653,  73  Iowa,  626. 

Beer  is  defined  by  Craig  in  his  Diction- 
ary as:  "A  fermented  liquor  made  from  malt 
and  barley,  and  flavored  with  hopa  It  may 
be  called  the  *wlne  of  barley.'  A  variety 
of  kinds  are  made;  those  in  use  at  present 
being  distinguished  by  the  names  of  *ale,' 
'porter*  or  'strong  beer,'  'pale  beer*  or  'small 
beer,*  which  differ  little  except  in  strength 
and  the  mode  of  preparation  in  their  manu- 
facture." Beer,  then,  is  a  malt  liquor,  as 
much  as  whisky  is  spirituous,  or  port  wine 
is  a  vinous  liquor,  and  are  classed  together 
as  intoxicating  drinks,  within  statutes  pre- 
scribing and  regulating  the  sale  thereof. 
Kerkow  y.  Bauer,  18  N.  W.  27,  29,  15  Neb. 
150. 

As  the  word  is  generally  used  and  under- 
stood "beer"  is  a  malt  liquor,  and  \b  intox- 
icating, though  there  are,  however,  some 
light  nonintoxicant  preparations  sometimes 
vended  under  that  name,  and  hence  an  in- 
struction by  the  court  that  "beer"  was  malt 
liquor  and  was  intoxicating  was  not  errone- 
ous. State  V.  Currie,  80  N.  W.  475,  476,  8 
N.  D.  545. 

Where  it  was  proved  that  defendant  sold 
"beer**  to  a  minor,  such  proof  was  not  suffi- 
cient to  establish  an  action  under  a  civil 
damage  act  for  the  sale  of  Intoxicating  liq- 
uors, since  beer  is  not  necessarily  an  intox- 
icating liquor.  From  tiie  definitions  of  the 
word  **beer'*  it  cannot  be  said  that  "beer," 
as  the  word  is  thus  defined,  is  necessarily 
an  intoxicating  liquor,  since  the  fact  is  be- 
yond dispute  that  there  are  different  kiods 
of  beer,  some  of  which  are  intoxicating  and 
others  not,  and  hence  whether  beer  which 
may  be  sold  in  a  given  case  is  a  malt  or  in- 
toxicating beer,  or  a  ginger  or  root  beer,  or 
some  other  of  the  various  kinds  of  beer 
which  are  known  not  to  l>e  intoxlcatiiig.  is 
a  question  of  fact  to  be  proved.  Hansberg 
V.  People,  8  N.  E.  857,  858,  120  111.  21.  60 
Am.  Rep.  549. 
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Beer  Is  an  intoxicating  liquor,  within 
tbe  meaning  of  Gen.  St  1878,  c.  10,  I  11, 
relating  to  intoxicating  liquors,  and  proTld- 
ing  that  the  word  shall  he  understood  to 
mean  ''spirituous,  vinous,  malt,  and  ferment- 
ed liquor."  State  y.  Dick,  50  N.  W.  862,  866, 
47  Minn.  375. 

"Beer"  is,  in  effect,  defined  as  an  'In- 
toxicating liquor,"  hy  Key.  St.  §{  4593,  4598. 
State  Y.  Heinze,  45  Mo.  App.  403,  412. 

The  word  "heer"  is  a  generic  term, 
which  is  applied  indiscriminately  to  malt 
beer,  as  well  as  to  beer  which  is  made  from 
various  extracts,  and  from  the  roots  and  oth- 
er parts  of  certain  plants  and  the  hark  of 
trees;  thus  it  cannot  be  said,  without  specific 
designation  of  the  kind  of  beer  referred  to, 
that  it  is  an  intoxicating  liquor,  the  beers 
manufactured  from  roots,  etc.,  not  being  in- 
toxicating. State  V.  Sioux  Falls  Brewing 
Co.,  58  N.  \V.  1,  2,  6  S.  D.  80. 

In  its  ordinary  sense,  "beer"  denotes  a 
beverage  which  Is  intoxicating,  and  is  with- 
in the  meaning  of  the  words  "strong  and 
spirituous  liquors,"  as  used  in  Rev.  St,  pro- 
hibiting the  sale  of  "strong  and  spirituous 
liquors"  without  a  license.  The  term  "beer," 
when  used  alone,  must  be  understood  as  sig- 
nifying an  alcoholic  beverage,  though  some 
qualifying  word,  as  "molasses,"  may  be  used 
with  it  to  show  that  an  alcoholic  beverage 
is  not  intended.  E^vidence  that  the  defend- 
ant, indicted  for  selling  strong  beer,  sold 
"Dutch  beer,"  is  not  a  material  variance, 
since  there  is  nothing  in  the  ordinary  sense 
of  the  word  "Dutch"  to  qualify  the  meaning 
of  the  word  *'beer,"  so  as  to  show  that  it 
was  not  in  fact  intoxicating.  The  term 
"strong  beer"  and  "Dutch  beer,"  without  ex- 
planation, must  both  be  understood  to  mean 
intoxicating  liquors  of  a  similar  character, 
produced  from  similar  materials,  and  in  a 
like  manner.  People  v.  Wheelock,  8  Parker, 
Cr.  R.  9,  14. 

Beer  may  be  denominated  "raw  material 
from  which  alcohol  is  made,"  and  science 
has  proved  by  actual  analysis  that  it  is  in 
its  very  nature  inebriating  in  its  consequen- 
ces when  drank  to  excess.  Markle  v.  Town 
Ck)uncil  of  Akron,  14  Ohio,  588,  592. 

"Beer"  is  a  general  name,  which  includes 
various  liquors,  some  of  which  are,  and  some 
may  not  be,  intoxicating.  Qommonwealth  v. 
Gourdier,  80  Mass.  (14  Gray)  390,  391;  Blatz 
V.  Rohrbach,  22  N.  B.  1049,  1050,  116  N.  Y. 
450,  6  14.  R.  A.  669. 

Act  March  8,  1870  (P.  L.  1870,  p.  436), 
providing  that  it  shall  be  unlawful  for  any 
persons  or  person  to  sell  any  "ale,  porter, 
beer,"  or  other  malt  or  spirituous  liquors  as 
a  beverage  within  said  township,  etc.,  each 
means  a  certain  well-defined  liquor  made 
from  malt,  containing  a  certain  percentage  of 
alcohol,  sufficient  to  render  the  same  Intoxi- 


cating.   Murphy  v.  Inhabitants  of  Montdalr 
Tp.,  39  N.  J.  Law  (10  Yroom)  678,  676. 

The  word  "beer,"  as  used  in  an  indict- 
ment charging  one  with  selling  beer,  means 
a  fermented  and  intoxicating  liquor.  State 
V.  Besheer,  69  Mo.  App.  72,  75. 

Jndloial  notioe  of  lAtozloatiiic  charmo- 
ter. 

Beer  may  be,  but  is  not  necessarily,  a 
malt  liquor,  and  may  not  be  intoxicating.  It 
devolves  on  the  state,  therefore,  to  prove 
that  beer  sold  was  either  a  malt  liquor,  or 
that  it  was  in  fact  intoxicating.  Neither  of 
these  facts  will  be  assumed  or  judicially 
recognized.  Wels  v.  State,  33  Ind.  204,  206; 
Kurz  V.  State,  79  Ind.  488,  490;  Klare  v. 
State,  43  Ihd.  483,  485;  State  v.  Beswlck,  18 
R.  I.  211,  220,  43  Am.  Rep.  26;  State  Y. 
Church,  60  N.  W.  143,  144,  6  S.  D.  89. 

The  word  "beer"  may  mean  malt  or  fer- 
mented liquor,  or  it  may  mean  the  unfer- 
mented  and  undlstilled  extracts  of  various 
roots  or  plants.  There  is  no  presumption 
that  the  word  "beer**  means  fermented  or 
malt  liquor,  or  that  It  Is  Intoxicating,  and 
therefore  the  burden  of  showing  that  it  is 
intoxicating,  and  consequently  that  a  sale 
thereof  is  in  violation  of  the  liquor  tax  law,  is 
on  the  petitioner,  in  an  action  to  enjoin  the 
sale  thereof.  In  re  Hunter,  69  N.  Y.  Supp. 
908^  909,  34  Misc.  Rep.  389. 

As  some  kinds  of  beer  are  not  intoxicat- 
ing, the  question  whether  beer  sold  was  an 
intoxicating  liquor,  within  the  meaning  of 
a  statute  regulating  the  sale  of  intoxicating 
liquors,  Is  a  question  for  the  jury,  if  there 
Is  evidence  tending  to  show  that  it  was  in- 
toxicating. Schlosser  v.  State,  55  Ind.  82, 
87. 

Whether  beer  is  intoxicating  Is  a  ques- 
tion of  fact  for  the  jury,  and  the  fact  that 
alcohol  was  discovered  in  it  on  a  chemical 
analysis,  although  competent  evidence,  does 
not  necessarily  prove  that  the  liquor  was 
spirituous  within  the  meaning  of  the  statute. 
Commonwealth  v.  Bios,  116  Mass.  56,  58. 

When  beer  is  called  for  at  a  bar  in  a 
saloon  or  hotel,  the  bartender  would  know  at 
once  from  the  common  use  of  the  word  that 
strong  beer  was  wanted.  When  the  word 
"beer**  is  used  in  court  by  a  witness,  the 
court  will  take  judicial  notice  that  It  means 
a  malt  and  an  intoxicating  liquor.  In  the 
meaning  of  the  word  Itself,  there  is  a  prima 
facie  proof  that  it  is  malt  or  intoxicating 
liquor  that  is  meant  Brlffltt  v.  l^tate,  16  N. 
W.  39,  41,  58  Wis.  89,  46  Am.  Rep.  621. 

Webster  defines  beer  to  be  "a  fermented 
liquor  made  from  any  malted  grain,  with 
hops  and  other  bitter  flavoring  matters."  In 
other  words,  it  is  a  malt  liquor,  which  the 
same  author  declares  to  be  "a  liquor  pre- 
pared for  drink  by  an  infusion  of  malt  as 
beer,  ale,  porter,  etc."    It  may  therefore  be 
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mid  that  beer  Is  a  liquor  Infused  with  malt, 
and  prepared  by  fermentation  for  use  as  a 
beverage.  As  a  consequence,  when  beer  is 
called  for  at  a  place  at  which  intoxicating 
drinks  are  sold,  the  bartender,  having  in  view 
the  primary  meaning,  as  well  as  the  com- 
mon use  of  the  word.  Is  Justified  in  inferring, 
and  must  reasonably  infer,  that  malted  and 
fermented  beer  is  wanted.  When,  therefore, 
a  witness  testifies  to  the  sale  or  giving  away 
of  beer  under  circumstances  which  make  the 
sale  or  giving  away  of  any  intoxicating  liq- 
uor unlawful,  the  prima  facie  inference  is 
that  the  beer  was  of  that  malted  and  fer- 
mented quality  declared  by  the  statute  to  be 
an  intoxicating  liquor,  and  the  court  trying 
the  cause  ought  to  take  Judicial  notice  of 
the  Inference  which  thus  arises  from  the 
use  of  the  word  "beer**  in  its  primary  and 
general  sense.  Myers  v.  State,  93  Ind«  251, 
252;  State  v.  Jenkins,  4  Pac.  809.  811,  32 
Kan.  477;  Dant  v.  State,  5  N.  B.  870,  871, 
106  Ind.  79;  State  t.  Tlsdale,  65  N.  W.  903, 
904,  54  Minn.  105. 

Testimony  that  beer  was  sold  in  a  drink- 
ing saloon  by  one  who  manufactured  it  will 
be  taken  to  mean  a  sale  of  the  fermented 
malt  liquor  commonly  sold  in  such  saloons, 
and  not  ginger  beer,  root  beer,  or  the  like. 
State  V.  Dick,  50  N.  W.  362,  303,  47  Minn. 
375. 

In  its  ordinary  sense,  "beer"  denotes  a 
beverage  which  is  intoxicating,  and  Is  with- 
in the  fair  meaning  of  the  words  "strong  or 
spirituous  liquors,"  as  used  in  statutes  regu- 
lating the  sale  of  such  liquors.  "Its  primary 
signification  is  that  of  a  malt  liquor;  and  if 
it  is  to  be  understood  in  a  restricted  or  quali- 
fied sense,  such  as  to  denote  root  beer,  mo- 
lasses beer,  or  persimmon  beer,  etc.,  it  would 
be  incumbent  on  the  defendant  to  show  that 
such  is  the  case.  There  have  been  a  great 
many  decisions  on  the  subject,  but  the  most 
of  them  sustained  the  view  that  the  court 
will  take  Judicial  notice  that  the  word  •beer,' 
when  used  in  a  court  by  a  witness,  means  a 
malt  and  an  intoxicating  liquor."  Maler  v. 
State,  21  S.  W.  974,  976,  2  Tex.  Civ.  App. 
296;  United  States  v.  Ducoumau  (U.  S.)  54 
Fed.  138,  139  (citing  Tinker  y.  State,  90  Ala. 
647,  8  South.  855;  Watson  y.  State,  55  Ala. 
158;  Allred  y.  State,  89  Ala.  112,  8  South. 
r6);  State  v.  EfiBlnger,  44  Mo.  App.  81,  83; 
State  y.  Teissedre,  2  Pac.  650,  653,  30  Kan. 
476. 

The  term  "beer,"  when  used  by  witness- 
es In  a  liquor  prosecution  to  describe  a  sale 
of  beer,  is  not  sufficient  in  Itself  to  show  a 
sale  of  intoxicants.  Lathrope  y.  State,  50 
Ind.  555,  556. 

Bvldence  that  liquor  sold  was  beer  is  not 
sufficient  to  sustain  a  conviction  for  selling 
intoxicating  liquors,  for  "there  are  many 
kinds  of  beer  made  and  used,  such  as  potato 
beer,  persimmon  beer,  and  other  beers  which 
are  known  to  be  not  intoxicating.    There 


Is  also  lager  beer,  which  may  or  may  not  be 
Judicially  known  to  be  intoxicating,  the 
courts  differing  as  to  this  matter**;  and 
hence,  the  beer  not  being  shown  to  be  lager 
beer,  it  cannot  be  assumed  to  be  intoxicating. 
Du  Vall  V.  City  Council  of  Augusta,  42  a 
B.  265,  115  Ga.  813. 

As  liquor. 

See  "Liquor.** 

As  malt  liquor. 

See  "Malt  Liquor.** 

As  a  spirituous  liquor. 

Lager  beer  is  not  embraced  within  the 
term  ''spirituous  liquors"  in  Code,  i  4869, 
Itrohibiting  the  sale  of  spirituous  liquors  on 
Sunday,  as  spirituous  liquors  only  includes 
distilled,  and  not  fermentedt  liquors.  Frit* 
y.  State,  60  Tenn.  (1  Baxt)  15, 16.  See,  also. 
In  re  McDonough  (U.  S.)  49  Fed.  360,  361; 
Sarlls  y.  United  States,  14  Sup.  Ct  720,  722, 
152  U.  S.  570,  38  L.  Ed.  556;  Gnadinger  v. 
Commonwealth,  4  Ky.  Law  Rep.  514;  King 
y.  Same,  Id.  623. 

Beer  is  a  fermented  liquor  made  from 
malted  grain,  and  has  different  names,  such 
as  "ale,"  "porter,"  "brown  stout,"  "lager,"  and 
"small  beer,"  according  to  its  strength  and 
other  qualities.  It  is  not  a  spirituous  liquor. 
State  y.  Qulnlan,  41  N.  W.  299,  300,  40  Minn. 
65. 

As  property. 

See  "Property." 

As  wine. 

See  "Wine.** 

Bochcster  Toaie. 

See  "Rochester  Tonia** 

BEES. 

As  property,  see  "Property.*^ 

BEE  TREE. 

An  accusation  that  plaintiff  stole  *^ 
bee  tree"  was  held  not  to  be  actionable  per  se, 
the  words  referring  to  the  tree,  and  not  to  the 
bees  or  honey,  and  the  word  'tree,"  wftliout 
explanation,  meaning  a  standing  tree,  and  a 
part  of  the  realty.  Idol  y.  Jones,  13  N.  (X 
162,164. 

The  term  "bee  tree,"  when  used  In  a 
charge  that  another  stole  a  bee  tree,  relates  to 
the  wild,  and  not  to  the  reclaimed,  insect— 
the  insect  f  erfe  natune,  and  not  yet  reduced  to 
property;  and  therefore  the  charge  is  not 
slanderous  as  importing  larceny  of  beesL  A 
charge  that  another  "stole  a  bee  tree"  does 
not  import  a  larceny,  as  neither  standing  lum- 
ber nor  wild  bees  are  property  which  are  the 
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subjects  of  larceny.    Cock  y.  Weatherby,  IS 
Miss.  (5  Smedes  &  M.)  333,  887. 

BEFORE 

See  "At  or  Before'';  "Next  Before^';  "On 
or  Before." 

Gen.  St  8  23,  art  11,  providing  that,  be- 
fore the  auditor  shall  Issue  any  certificate  of 
authority  to  a  foreign  insurance  company  to 
do  business  in  this  state,  the  corporation  or 
Its  agent  shall  pay  $50  into  the  state  treasury, 
means  that  the  money  must  be  paid  Into  the 
treasury  before  the  corporation  shall  have  the 
right  to  a  certificate,  and  hence  a  certificate 
iasued  without  such  payment  is  a  nullity. 
Hartford  Fire  Ins.  Co.  v.  State,  9  Kan.  210, 
220. 

Act  March  8.  1875,  a  137,  fi  8,  18  Stat 
470  [U.  S.  Comp.  St  1001,  p.  610],  relating  to 
the  removal  of  causes  from  state  to  federal 
courts,  and  requiring  the  petition  for  removal 
to  be  filed  in  the  state  court  "before  or  at  the 
term  at  which  the  cause  could  be  first  tried," 
means  at  the  time  when,  by  the  usual  orderly 
course  of  practice  under  the  rules  of  the 
court,  the  case  could  be  set  down  for  trial  if 
an  action  at  law,  or  for  a  final  hearing  if  a 
suit  in  equity.  Wilkerson  y.  Delaware,  Ia  & 
W.  R.  Co.  (U.  S.)  22  Fed.  853,  855. 

As  ezelndins  time  mcntioiied* 

The  authorities  are  uniform  that  where 
an  act  is  required  to  be  done  a  certain  num- 
ber of  days  or  weeks  "before"  a  certain  other 
day,  upon  which  another  act  Is  to  be  done,  the 
whole  number  of  the  days  or  weeks  must  in- 
tervene before  the  day  fixed  for  doing  the  sec- 
ond act  Ward  y.  Walters,  63  Wis.  39,  44,  22 
N.  W.  844. 

Where  a  notice  Is  required  to  be  served 
"before"  a  certain  day,  such  day  cannot  be 
counted.  Greve  v.  St  Paul,  S.  &  T.  F.  K.  Co., 
25  Minn.  827;  Small  v.  Edrick  (N.  Y.)  5  Wend. 
137;  Columbia  Turnpike  Road  Co.  v.  Hay- 
wood (N.  Y.)  10  Wend.  422,  428;  Metropolitan 
Nat  Bank  v.  Morehead,  88  N.  J.  Eq.  (11 
Stew.)  493,  500;  State  v.  Weld,  40  N.  W.  561, 
562,  89  Minn.  426:  0*Connor  v.  Towns,  1  Tex. 
107,  116;  Brooklyn  Trust  Co.  y.  Town  of 
Hebron,  51  Conn.  22,  27. 

"Before,"  as  used  In  a  statute  providing 
that  the  sheriff  shall  give  his  bond  before  the 
first  Monday  in  January  in  each  year,  is  em- 
ployed literally,  and  a  bond  given  on  that  day 
is  too  late.  Alston  y.  Falconer,  42  Ark.  114, 
110. 

In  a  decree  providing  for  payment  "be- 
fore" a  fixed  date,  the  word  confers  no  right 
to  pay  on  such  date,  the  meaning  being 
**earlier  than,"  "previous  thereto."  Hooper 
▼.  Toung,  58  Ala.  585,  589. 

"Before  the  first  day  of  July"  conveys 
nearly,  if  not  precisely,  the  same  meaning  as 


"until  the  first  of  July,"  as  used  In  a  statute 
authorizing  the  Governor  of  the  state  to  re- 
ceive sealed  bids  for  certain  property  from  all 
persons  "until  the  first  ot  July"  in  a  certain 
year,  and  is  exclusive  in  its  meaning,  thereby 
excluding  the  first  day  of  July.  Webster  y. 
French,  12  IlL  (2  Peck)  302,  804. 

The  word  "before,"  as  used  in  a  stipula- 
tion for  a  stay  of  sale,  and  authorizing  the 
debtor  to  pay  the  debt  "before  the  15th  day  of 
November,"  means  "earlier  than"  or  "previ- 
ous to,"  and  It  confers  no  right  to  pay  on 
the  15th  of  November.  Hooper  y.  Young,  58 
Ala.  585,  589. 

In  Wag.  St  p.  850,  8  20,  providing  that  all 
appeals  taken  ten  days  before  the  first  day  of 
the  term  of  the  appellate  court  shall  be  deter- 
mined at  such  term,  "before"  is  to  be  con- 
strued in  its  plain,  ordinary,  and  usual  sense, 
as  authoriKing  a  computation  ot  the  time  by 
including  the  day  on  which  the  appeal  was 
taken,  and  excluding  the  first  day  of  the 
term.    Bailey  y.  Lubke,  8  Mo.  App.  57,  58. 

"Before,"  as  used  in  the  ordinance  of  the 
convention  defining  the  qualifications  of  vot- 
ers, and  requiring  that  the  oath  shall  be  filed 
In  the  ofilce  of  the  clerk  of  the  county  court 
"at  least  five  days  before  the  day  of  election," 
will  not  exclude  the  first  day  on  which  the 
oath  was  filed,  where  to  do  so  would  cause  a 
forfeiture.  State  ex  rel.  Reitemeyer  y.  Gas- 
conade County  Court,  83  Mo.  102. 

Before  capitaL 

An  agreement  to  place  another  party's  in- 
terest in  a  mining  claim  "before  capital" 
means  to  call  the  attention  of  capital  to  the 
claim  and  induce  its  investment  therein. 
Baum  V.  Rainbow  Smelting  Co.,  71  Pac.  538, 
541,  42  Or.  453. 

Before  oonvlotloii* 

Gen.  St  (  183,  providing  that,  tf  any  per- 
son lawfully  imprisoned  on  any  criminal 
charge  shall  break  from  such  imprisonment 
"before  conviction,"  he  shall  on  conviction  be 
punished  by  confinement  for  a  term  not  ex- 
ceeding two  years,  includes  an  escape  which 
was  made  while  the  defendant  was  committed 
on  a  criminal  offense,  though  he  was  there- 
after rearrested  and  tried  and  acquitted,  since 
the  offense  cannot  be  made  to  depend  on  some 
future  contingencies;  and,  if  the  words  are  to 
be  construed  as  not  including  an  escape  in 
case  the  defendant  is  subsequently  acquitted 
of  the  charge  for  which  he  is  committed,  then 
it  would  be  improper  In  any  case  to  try  a  de- 
fendant for  escape  until  after  his  trial  and 
conviction  on  the  original  charge.  State  y. 
Lewis,  19  Kan.  260,  265,  27  Am.  Rep.  113. 

Before  departure  of  train* 

^aws  1874,  c.  68,  i  2  (Miller's  Code,  pw 
347),  providing  that  a  charge  of  10  cents  may 
be  added  to  the  fare  of  any  passenger,  where 
the  same  is  paid  on  the  cars,  if  a  ticket  might 
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baye  been  procured  within  a  reasonable  time 
"before  tbe  departure  of  the  train,"  does  not 
require  that  the  ticket  office  at  the  station 
shall  remain  open  up  to  the  instant  the  train 
moves  off;  the  question  is,  might  the  passen- 
ger have  procured  a  ticket  within  a  reason- 
able time  before  tbe  departure,  and  not  up  to 
the  vei'y  moment  when  the  wheels  began  to 
move?  Everett  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
28  N.  W.  410,  411,  09  Iowa,  16,  68  Am.  Rep. 
207. 

Before  dellTery, 

The  condition  of  an  auction  sale  that  on 
the  purchase  something  was  to  be  paid  "be- 
fore the  delivery"  was  not  the  same  as  "on 
delivery,"  but  would  seem  to  point  out  rather 
that  the  payment  is  to  be  made  before  the 
commencement  of  the  act  by  which  the  goods 
are  to  be  handed  over  to  the  purchaser.  Pet- 
titt  V.  Mitchell,  4  Man.  &  O.  819,  838. 

Before  fnll  payment* 

As  used  in  a  will  leaving  certain  sums  in 
trust  for  children,  to  be  paid  at  the  expira- 
tion of  a  certain  time,  and  providing  that,  if 
either  of  the  children  died  before  the  full  pay- 
ment of  his  share,  such  share  should  be  paid 
to  such  child's  issue,  the  words  "before  full 
payment"  meant  before  the  share  became  pay- 
able, and  did  not  include  a  contingency  of  de- 
lay in  making  the  payment  after  it  became 
due.    Finley  v.  Bent,  96  N.  Y.  864,  36& 

Before  the  Kinc 

A  bond  requiring  the  appearance  of  de- 
fendant "before  the  King,"  means  before  the 
King  in  his  court,  and  not  before  him  in  per- 
son.   Jones  V.  Stordy,  9  East,  66,  66. 

Before  other  testimony  for  defense  Is 
heard. 

Acts  1887,  a  79,  {{  1,  2,  providing  that  a 
defendant  in  a  criminal  case  may  testify 
only  on  condition  that  he  shall  do  so  "before 
any  other  testimony  for  the  defense  is  heard," 
means  that  a  defendant  must  be  the  first  wit- 
ness for  the  defense,  and  not  merely  that  his 
testimony  on  any  particular  subject  must  be 
the  first  induced  relative  to  that  subject 
demons  v.  State,  21  &  W.  626,  92  Tenn.  (8 
Pickle)  282. 

Before  next  term* 

"Before  the  next  term,"  as  used  in  a  stat- 
ute requiring  the  record  of  the  proceedings 
upon  an  appeal  from  the  circuit  court  to  be 
filed  before  the  next  term,  means  before  the 
meeting  of  the  court  on  the  first  day  of  the 
next  term.  Yanlear  y.  Vanlear  (Pa.)  1  Bin. 
7a 

Where  a  bond  was  conditioned  that  the 
defendant  should  be  and  appear  "before  the 
next  term  of  the  district  court,  to  be  bggun 
and  holden,"  etc.,  stating  the  time  and  place 
of  holding  the  court,  "and  attend  from  day  to 
day  and  term  to  term,  then  and  there  to  an- 


swer the  state  of  Texas,"  etc.,  and  It  was  olv- 
Jected  that  the  statute  required  the  bond  to  be 
conditioned  that  the  defendant  should  appear 
**at  the  district  court  of  the  proper  county,  at 
the  next  term  thereof,"  eta,  and  that  the 
word  "before"  in  the  bond  related  to  time,  and 
that  the  bond  required  the  defendant  to  ap- 
pear before  the  term,  and  not  at  the  court  It- 
self, it  was  held  that  the  word  "before,"  in  its 
connection  in  the  bond,  referred  to  place,  and 
that  the  objection  to  the  bond  was  not  well 
taken.    Williford  v.  State,  17  Tex.  653,  GSa 

Before  said  court. 

The  words  "before  said  court,"  in  a  cer- 
tificate by  the  clerk  of  court  to  a  complaint 
that  It  was  sworn  to  'Tjefore  said  court," 
operates  to  raise  a  presumption  that  tbe 
complaint  was  In  fact  sworn  to  before  the 
court  Tacey  v.  Noyes,  9  N.  B.  830,  831,  143 
Mass.  449. 

Before  sittins  of  court* 

St  1785,  c.  69,  S  8»  provides  that  no  ac- 
tion for  dlToroe  or  alimony  shall  be  brought 
before  the  court  unless  the  libelant  shall  file 
the  libel  in  the  clerk's  office,  and  shall  cause 
the  adverse  party,  if  in  the  state^  to  be  served 
with  an  attested  copy  of  the  same,  and 
with  a  summons  to  appear  in  court  14  days 
at  least  "before  the  sitting  of  the  court" 
It  is  held  that  the  words  "bef<x«  the  sitting 
of  the  court"  are  equivalent  to  the  words 
"before  the  first  day  of  the  term,"  and  do  not 
extend  the  time  to  the  opening  of  the  court 
on  any  subsequent  day  in  the  term  to  which 
it  might  stand  adjourned.  Anonymous,  5 
Mass.  197,  198. 

Before  sheriff  and  svltors. 

A  declaration  on  a  Judgment  stating  that 
it  was  recovered  in  a  court  held  "before  the 
sheriff  and  suitors,"  implied  that  it  was  held 
before  the  sheriff  as  Judge.  Jones  y.  Jones,  5 
Mees.  &  W.  523,  526. 

Before  term  at  wUoh  cause  cowld  be 
first  tried. 

The  expression  ''before  the  term  at  which 
said  cause  could  be  first  tried,"  as  used  in 
Act  Cong.  March  3,  1875,  c.  137,  18  Stat  470 
[U.  S.  Comp.  St  1901,  p.  50],  providing  for 
the  removal  of  suits  from  state  to  federal 
courts,  means  the  term  at  which  by  law  the 
cause  could  first  be  tried,  and  not  necessarily 
the  term  at  which  the  parties  are  ready  for 
trial.  Kaelser  t.  Illinois  Gent  B.  Co.  (U.  8.) 
6  Fed.  1,  6.  It  means,  in  regard  to  suits 
pending  at  the  time  of  the  adoption  of  the 
act,  the  first  trial  after  tbe  right  of  removal 
attaches  subsequent  to  the  passage  of  the 
act    Hendecker  v.  Rosenbaum,  Id.  97,  98. 

Before  trial  or  final  hearing. 

The  words  •'before  the  trial,"  as  used  In 
Gen.  St  1878,  c.  66,  S  262,  subd.  1,  applied  to 
the  dismissal  of  an  action,  mean  ''btfore  the 
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commencement  of  the  trial."  Bettls  v.  Schrei- 
ber,  31  Minn.  829,  831,  17  N.  W.  863,  864. 

The  federal  statute  requiring  that  a  pe- 
tition for  removal  of  a  cause  from  a  state 
court  to  a  federal  court,  on  the  ground  or  le- 
gal cause  of  prejudice,  must  be  filed  before 
the  trial  or  final  hearing,  means  before  the 
trial  or  hearing  of  the  cause  has  been  in 
good  faith  begun  in  the  state  court  Jil- 
kins  V.  Sweetser,  102  U.  S.  177,  179,  26  L.  Ed. 
329.  It  is  not  made  before  the  trial  when  it 
is  made  after  defendant's  motion  for  a  con- 
tinuance has  been  overruled,  and  the  court 
has  ordered  the  jury  stricken  and  the  trial  to 
proceed,  though  a  half  hour's  Indulgence  is 
given  the  defendant  to  enable  him  to  procure 
counsel.  Fleming  y.  Fire  Ass'n  of  Philadel- 
phia, 76  Qa.  678,  681.  If  the  case  has  been 
called  for  trial  in  its  order,  and  the  jury 
called  to  try  the  case,  the  trial  has  been  be- 
gun, even  though  the  jury  has  not  been 
sworn.  The  calling  of  the  jury  is  a  part  of 
the  trial.  St.  Anthony  Falls  Water  Power 
Co.  V.  King  Wrought  Iron  Bridge  Co.,  23 
Minn.  186,  188,  23  Am.  Rep.  682.  Where 
there  has  been  one  trial  in  the  state  court,  a 
petition  cannot  be  filed.  Whittler  v.  Hart- 
ford Fire  Ins.  Co.,  56  N.  H.  141,  144,  20  Am. 
Rep.  185;  Chandler  t.  Coe,  56  N.  H.  184,  186, 
22  Am.  Rep.  437.  A  petition  cannot  be  filed 
after  a  trial  on  the  merits,  though  such  trial 
resulted  in  a  disagreement  of  the  jury.  Gal- 
pln  v.  Critchlow,  112  Mass.  339,  341,  17  Am. 
Rep.  176. 

"Before  trial,**  as  used  in  Rev.  St  c.  82, 
S  88,  providing  that  if  a  party  knows  any  ot>- 
jection  to  a  juror  In  season  to  propose  It  be- 
fore trial,  etc.,  means  before  the  termination 
of  the  trial.  Brown  v.  Reed,  16  Atl.  504,  505, 
81  Me.  158. 

Ab  used  In  Gross'  St  p.  216,  requiring 
all  exceptions  which  go  to  the  form  of  an 
Indictment  merely  to  be  made  "before  trial,'' 
means  before  plea  pleaded,  and  a  motion  to 
dismiss  the  prosecution  for  the  reason  that 
the  name  of  the  prosecutor  was  not  Indorsed 
upon  the  indictment,  and  did  not  purport  to 
have  been  found  upon  the  infOTmatlon  and 
knowledge  of  two  or  more  of  the  grand  jury, 
or  the  information  of  some  public  officer  li» 
the  discharge  of  his  duty,  should  have  been 
made  at  the  earliest  practicable  moment  be- 
fore a  plea  to  the  merits.  Winship  v.  People, 
51  111.  296,  29& 

Gen.  Laws  1839,  c.  511,  provides  that 
where,  in  any  county,  there  are  two  or  more 
municipal  courts,  the  defendant  in  a  civil 
action  may  have  a  change  of  venue  from  one 
to  another  under  the  same  circumstances  and 
on  the  same  conditions  as  provided  for  a 
change  of  venue  in  justices'  courts;  and  Gen. 
St.  1878,  c.  65,  §  20,  provides  that  the  appli- 
cation for  a  change  of  venue  must  be  made 
••before  the  trial  commences."  Held,  that 
the  term  •'before  the  trial  commences"  should 
be  construed  as  meaning  before  any  trial 
1  Wds.  &  P.— 47 


has  been  commenced,  and  that  such  an  appli- 
cation, therefore,  comes  too  late  after  a  trial, 
though  it  may  have  resulted  in  a  disagree- 
ment of  the  trial,  or  in  a  verdict  which  was 
afterwards  set  aside.  Lueck  v.  St.  Paul  &  D. 
R.  Co.,  58  N.  W.  821,  57  Minn.  30. 

2  Rev.  St  pp.  124,  125,  I  389,  providing 
that  the  defendant  may  at  any  term  "before 
the  trial"  serve  upon  the  plaintiff  an  offer  In 
writing  to  allow  judgment  to  be  taken  against 
him  for  the  sum  or  property,  or  to  the  effect 
therein  specified,  with  costs,  which  if  accept- 
ed by  plaintiff  within  a  certain  time,  judg- 
ment shall  be  entered  accordingly,  is  applica- 
ble only  to  suits  which  have  been  com- 
menced and  are  pending  at  the  time  the  offer 
to  confess  therein  provided  for  may  be  made, 
and  cannot  be  construed  to  include  time  be- 
fore as  well  as  after  the  commencement  of 
the  suit  Without  a  suit  pending,  there  would 
be  nothing  to  try.  Homer  v.  Pilkington,  11 
Ind.  440,  441. 

An  offer  of  judgment,  pursuant  to  Gen. 
St.  c.  66,  S  241,  to  be  of  any  effect  on  the 
recovery  of  costs  occasioned  by  the  trial, 
must  be  made  and  served  10  days  before  the 
commencement  of  the  trial.  The  plaintiff  is 
entitled  to  the  full  period  of  10  days  in  which 
to  accept  or  reject  the  offer,  and  In  ascer- 
taining this  period  the  day  of  service  of  the 
offer  must  be  excluded  (Gen.  St  c.  66,  {  68), 
and  the  trial  must  be  regarded  as  a  single 
point  of  time  identical  with  its  commence- 
ment   Mansfield  v.  Fleck,  23  Minn.  61. 


BEG. 

To  ••beg"  does  not  necessarily  Import 
spoken  words.  One  who,  to  obtain  alms,  ex- 
hibits his  need  or  infirmities,  or  attracts  at- 
tention by  signs  or  conduct  to  his  desire  to 
receive  charity.  Is  chargeable  with  a  viola- 
tion of  a  statute  against  begging,  as  fully  as 
if  he  had  spoken.  In  re  Haller  (Pa.)  12  Hun, 
181,  132. 

BEGET. 

To  ••beget,"  as  defined  by  Webster,  is  to 
procreate  as  a  father  or  sire;  to  generate; 
chiefly  used  of  the  father  alone,  but  some- 
times of  both  parents,  so  that  the  use  of 
the  word  "beget,"  in  a  clause  in  a  will 
that  If  a  son  should  die  leaving  no  heirs 
of  his  body  by  him  begotten,  Indicates  that 
the  word  "heirs"  is  to  be  limited  to  his 
own  children,  and  not  ta  include  grandchil- 
dren. This  is  evidenced  from  another  clause 
providing  that  should  the  daughter  die  with- 
out leaving  any  heir  of  her  body  by  her  be- 
gotten and  delivered,  the  words  "begotten 
and  delivered"  both  indicate  that  the  word 
"heir"  should  be  limited  to  the  children  and 
not  to  the  grandchildren.  It  is  said  that  to 
"beget"  is  as  strong  a  term  as  "child"  itself 
In  a  measure  the  same  relation  exists  be- 
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tween  tbe  word  "beget"  and  the  word 
"child"  that  does  between  the  word  "cre- 
ate" and  the  word  "creation,"  between  cause 
and  effect,  and  grandchildren  and  other 
and  more  distant  descendants  are  begotten 
by  their  own  respective  fathers,  and  not  by 
more  remote  ancestors.  Granger  v.  Granger, 
44  N.  E.  189,  190,  147  Ind.  95,  36  L.  R.  A.  186^ 
190. 

To  beget  Is  to  procreate,  as  a  father  or 
sire,  so  that  when  used  In  connection  with 
the  word  "children"  In  a  deed  "to  L.,  wife  of 
E.,  to  her  and  her  children  begotten  of  said 
B.,"  indicates  that  the  word  "children"  is 
limited  to  the  immediate  descendants — those 
of  the  first  generation.  Downing  v.  Blmey, 
70  N.  W.  1006,  1008,  112  Mich.  474. 

"Begotten,"  as  used  in  a  will  where  tes- 
tator bequeathed  certain  property  to  a  daugh- 
ter, and  on  her  death  to  her  children  by  her 
lawfully  begotten,  is  to  be  construed  as  born. 
Barnes  v.  Provoost  (N.  Y.)  4  Johns.  61,  64, 
4  Am.  Dec.  249;  Mlnnig  v.  Batdorff,  6  Pa. 
(5  Barr)  503,  506. 

The  words  "begotten"  and  "to  be  begot- 
ten," "procreatls,"  and  "procreandls,"  have 
always  been  held  to  have  the  same  meaning, 
unless  a  contrary  intent  plainly  appears. 
Wager  v.  Wager  (Pa.)  1  Serg.  &  R.  374,  378. 

A  devise  to  G.  and  "his  heirs  lawfully  be- 
gotten, forever/'  creates  in  G.  an  estate  tall. 
Good  V.  Good,  7  El.  &  Bl.  295,  301. 

Testatrix  devised  to  her  daughter-in-law 
and  son  a  life  estate,  and  provided  that  after 
their  death  the  land  should  descend  to  such 
heirs  as  they  shall  have  living  at  the  time  of 
their  death,  begotten  by  them,  share  and 
share  alike.  Held,  that  the  words  "heirs  liv- 
ing at  the  time  of  their  death  begotten  by 
them"  was  equivalent  to  lineal  descendants, 
and  that  on  the  death  of  the  life  tenants  all  of 
the  lineal  descendants  of  the  son  and  daugh- 
ter-in-law, both  grand  and  great  grandchil- 
dren whose  parents  are  living,  as  well  as 
grandchildren  whose  parents  are  dead,  took 
under  the  testatrix's  will,  per  capita,  equal 
portions  of  the  estate.  Dukes  v.  Faulk,  16  S. 
E.  122,  124,  87  S.  a  255,  34  Am.  St  Rep.  745. 

BEGIN. 

See,  also,  "CJommencement  of  Action." 

To  "begin"  is  to  do  the  first  act,  to  en- 
ter upon.  To  "begin"  an  enterprise  is  to  take 
the  first  step,  the  Initiatory  step,  the  very 
commencement  of  an  expedition,  under  Acts 
Cong.  April  20,  1818  (3  Stat.  440),  providing 
that  if  any  person  shall,  within  the  territory 
or  jurisdiction  of  the  United  States,  begin  or 
set  on  foot,  or  provide  the  means  or  procure 
the  same  for  any  military  expedition  to  be 
carried  on  from  thence  against  the  territory 
or  dominion  of  any  foreign  prince  or  state, 
or  of  any  colony,  district*  or  people,  with 


whom  the  United  States  ars  at  peace*  every 
such  person  so  offending  shall  be  deemed 
guilty  of  a  high  misdemeanor.  United  States 
y.  O'Sullivan  (U.  S.)  27  Fed.  Gas.  880,  381. 

In  Rev.  St  8  5286  [U.  S.  Comp.  St.  1901, 
p.  3G01],  making  It  a  misdemeanor  for  any 
one  within  the  United  States  to  begin  any 
military  enterprise  against  any  foreign  prince, 
state,  or  people  with  whom  the  United  States 
is  at  peace,  "begin  a  military  enterprise"  is  s 
phrase  of  a  wide  latitude,  and  means  not  only 
the  actual  starting  of  an  expedition,  bnt  the 
instigation  of  such  enterprise.  It  brands  as 
such  an  offense  against  the  government  the 
first  effort  or  proposal  by  Individuals  to  get 
up  a  military  enterprise  in  this  conntiy 
against  a  foreign  one.  "The  statute  does  not 
wait  for  the  project  to  be  consummated  by 
any  formal  array  or  organization  of  forces, 
but  it  strikes  at  the  inception  of  the  purpose, 
in  the  first  incipient  step  taken  with  a  view 
to  the  enterprise."  United  States  v.  Ybanes 
(U.  S.)  53  Fed.  536,  538  (citing  2  Whart  Cr. 
Law  [5th  Ed.]  pp.  519-525). 

Where  an  insolvent  executed  a  'warrant 
of  attorney  to  confess  judgment,  under  which 
judgment  was  entered  up  within  less  than 
four  months  of  the  filing  of  a  petition  on 
which  he  was  adjudged  a  bankrupt,  the  pro- 
ceeding which  Included  such  judgment  was 
"begun"  within  such  four  months.  Such  pro- 
ceeding is  deemed  begun  when  the  judgment 
is  confessed  of  record,  1.  e.,  when  the  warrant 
for  its  entry  is  actually  delivered  to  the  pro- 
thonotary,  and  not  when  the  warrant  was 
executed.  A  legal  proceeding  is  not  begun 
when  a  party  empowers  an  ifttomey  to  ap- 
pear and  act  for  him,  but  when  the  attorney. 
In  pursuance  of  that  authority,  does  appear 
and  act  for  him.  Ferguson  v.  Greth,  45  AtL 
735,  737,  195  Pa.  272,  78  Am.  St  Rep.  81Z 

BEOINKIKO. 

Begianliis  to  demolisli* 

A  mob  going  along  and  breaking  a  per- 
son's windows  Is  not  a  "beginning  to  demol- 
ish," under  7  &  8  Qeo.  lY,  c.  30,  8  7,  even 
though  the  frames  of  the  windows  should  be 
broken,  because  the  object  of  the  mob  in  such 
case  is  evidently  very  different  Rex  t.  Batt 
6  0.  &  P.  829. 

To  constitute  a  "beginning  to  demolish,** 
within  the  meaning  of  St  7  &  8  Geo.  IV,  c.  30, 
5  8,  it  must  appear  that  the  ultimate  object 
of  the  rioters  was  to  demolish  the  house,  and 
that  if  they  had  carried  their  Intention  into 
full  effect  they  would  in  point  of  fact  have 
demolished  it  Rex  t.  Thomas,  4  Car.  &  P. 
237. 

Destroying  movable  shop  shutters  Is  not 
a  "beginning  to  demolish,"  within  7  &  8  Geo. 
IV,  c.  30,  §  8,  prescribing  punishment  for 
mobs  or  rioters  who  begin  to  demolish  a 
house.    Regina  v.  Howell,  9  Car.  &  P.  437. 
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BegiimiiiK  to  keep  house. 

"Besiiining  .to  keep  house  with  the  In- 
tent to  delay  creditors,"  as  used  Id  a  statute 
providing  that  a  beginning  to  keep  house 
with  the  intent  to  delay  creditors  should  be 
regarded  as  an  act  of  insolvency,  means  **a 
withdrawing  from  a  part  of  the  house  where 
the  debtor  had  before  usually  sat,  and  where 
there  was  free  access,  to  a  more  retired  part 
of  the  house  to  avoid  personal  applications 
for  money,  by  means  whereof  his  creditors 
are  prevented  from  importuning  him.  But  if 
a  trader  is  merely  denied  when  at  home  to 
bis  creditor  who  demands  payment  of  a  debt, 
but  does  not  ask  to  see  him  personally,  this 
is  not  evidence  of  a  'beginning  to  keep  house,' 
so  as  to  constitute  an  act  of  bankruptcy." 
Dudley  t.  Vaughan,  1  Camp.  271. 

Closing  the  doors  and  shutters  of  a  bank 
is  a  "beginning  to  keep  house,"  although  the 
banker  be  not  domiciled  at  the  house.  Cum- 
ming  T.  Bally,  6  Blng.  363. 

Besinnliis  of  suit. 

"Beginning  of  suit,"  within  the  meaning 
of  the  limitation  statutes,  cannot  be  con- 
strued to  mean  the  time  of  the  filing  of  an 
amended  complaint,  filed  for  the  purpose 
of  restating  the  cause  of  action  In  a  more 
perfect  manner.  Chicago  City  Ry.  Co.  y. 
Hackendahl,  68  N.  B.  830,  93%  188  111.  300. 

BEGOTTEN. 

See  "Beget** 

BEHALF. 

See  "In  Behalf  or;  -On  Behalf  of.'' 

BEHAVIOR. 

See  "Bad  Behavior.* 

"Behavior,"  as  used  In  Const  art  3,  |  9, 
providing  that  the  clerk  of  court  may  be  re- 
moved for  breach  of  good  behavior  at  any 
time  by  the  Judges  of  the  respective  courts,  Is 
synonymous  with  the  word  "conduct."  State 
V.  Roll,  7  West  Law  J.  121«  128,  1  Ohio  Dea 
284. 

BEHIND. 

In  a  wfll  by  which  testator  devised  cer- 
tain estate  to  a  son,  his  heirs  and  assigns,  for- 
ever, but  In  case  he  shall  happen  to  die  leav- 
ing no  Issue  behind  him,  then  the  property  to 
go  to  another  son,  the  term  "leaving  no  issue 
behind  him"  necessarily  Imports  that  the  tes- 
tator meant  at  the  time  of  his  death.  Por- 
ter V.  Bradley,  3  Term  R.  143,  146;  Van  Mld- 
dlesworth  y.  Schenck,  8  N.  J.  Law  (3  Halst) 
29,41. 


BEHOOF. 

"Behoof,"  as  used  in  a  deed  to  a  married 
woman,  conveying  the  land  to  her  and  her 
heirs  and  assigns,  to  her  proper  use,  benefit, 
and  behoof  in  fee  simple,  means  simply  use, 
service,  profit  or  advantage,  but  does  not 
without  other  words,  denote  a  separate  or  ex- 
clusive use  or  advantage,  and  was  to  the  be- 
hoof of  the  husband  as  well  as  to  the  wife, 
and  the  property  conveyed  constituted  their 
common  property,  and  not  the  separate  prop- 
erty of  the  wife.  Stiles  v.  Japhet  19  &  W. 
450,  452,  84  Tex.  9L 

BEING. 

See  "Be— Being." 

BELIEF. 

See  "Best  of  His  Information  and  Be- 
lief"; "Best  of  His  Knowledge  and  Be- 
lief; "Firmly  Believes";  "Fixed  Be- 
lief; "Fully  Believe";  "Honest  Be- 
lief"; "Reasonable  Belief." 

Unqualified  belief,  see  "UnquaHfled." 

The  meaning  of  the  words  "belief  and 
"knowledge,"  as  defined  by  lexicographers, 
will  show  that  there  Is  a  distinct  and  well-de- 
fined difference  between  theuL  "Believe:  To 
exercise  trust  or  confidence."  Webster.  "To 
exercise  belief  in;  to  be  persuaded  upon  evi- 
dence, arguments,  and  deductions,  or  by  other 
circumstances  other  than  personal  knowl- 
edge." Gent  Diet  "Knowleiige:  The  act  or 
state  of  knowing;  clear  perception  of  fact; 
that  which  is  or  may  be  known."  Webster. 
"Acquainted  with  things  ascertained  or  ascer- 
tainable; specific  Information."  Cent  Diet 
Ohio  Valley  Coffin  Co.  v.  Goble,  62  N.  B.  1025, 
1027,  28  Ind.  App.  362. 

"The  term  'heller  Implies  an  assent  of 
the  mind  to  the  alleged  fact,  and  is  not  sup- 
ported by  knowledge.  One  may  believe  a 
proposition  without  making  it  known,  or  with- 
out possessing  any  knowledge  upon  the  sub- 
ject It  Is  or  may  be  a  passive  condition  of 
the  mind,  prompting  In  neither  action  nor  dec- 
laration. One  may  believe  that  he  has  a 
right  to  land,  without  asserting  or  demanding 
it"    Orube  v.  Wells,  34  Iowa,  148,  151. 

Belief  Is  a  persuasion  of  the  truth  or  an 
assent  of  the  mind  to  the  truth  of  a  declara- 
tion, proposition,  or  alleged  fact  Keller  v. 
State,  102  Ga.  50G,  514,  31  S.  E.  92,  95. 

Belief  admits  of  all  degrees,  from  the 
slightest  suspicion  to  the  fullest  assurance. 
State  V.  Harris,  97  Iowa,  407,  409,  66  N.  W. 
72a 

The  belief  of  a  witness  Is  a  conclusion 
from  facts.  The  witness  should  state  the 
facta,  and  the  conclusion  to  be  drawn  from 
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them  rests  with  the  Jury.    Ventress  v;  Smith, 
35  U.  S.  (10  Pet)  161,  171,  9  L.  Ed.  382. 

A  statute  provided  that.  If  a  complaint  t>e 
verified,  the  answer  must  contain  a  specific 
denial  to  each  allegation  of  the  complaint 
controverted  by  the  defendant,  or  a  denial 
thereof  according  to  his  Information  and  be- 
lief. Held,  that  the  word  "belief"  should  be 
taken  in  Its  ordinary  sense,  and  means  the 
actual  conclusion  of  the  defendant  drawn 
from  Information.  Humphreys  v.  McGall,  9 
CaL  69,  62,  70  Am.  Dec.  621. 

As  eonviction  beyond  reasonable  donbt. 

"Belief,  In  a  criminal  case,  when  applied 
to  the  guilt  of  a  defendant.  Is  a  conviction  of 
the  mind  to  a  moral  certainty  and  beyond  a 
reasonable  doubt"  People  v.  Sheldon,  9  Paa 
457,  460,  68  Cal.  434. 

Knowledge  distlngnisbed* 

"Belief  Is  the  degree  of  certainty  pro- 
duced by  things  which  do  not  make  a  very 
deep  Impression  on  the  memory,  and  differs 
from  "knowledge"  in  that  the  latter  Is  nothing 
more  than  a  firm  belief.  The  difference  is  or- 
dinarily merely  In  the  degree.  Hatch  v.  Car- 
penter, 75  Mass.  (9  Gray)  271,  274. 

"Belief,"  as  used  In  a  statute  requiring 
the  answer  in  an  action,  In  case  the  complaint 
be  verified,  to  contain  a  specific  denial  of  each 
allegation  of  the  complaint  controverted  by 
the  defendant,  or  a  denial  thereof  according 
to  his  information  and  belief,  means  "an 
actual  conclusion  of  the  defendant  drawn 
from  Information.  Such  is  its  ordinary  sense, 
and  there  Is  a  clear  distinction  l>etween  posi- 
tive knowledge  and  mere  belief,  and  they  can- 
not both  exist  together.  Thus  belief  may  be 
founded  on  a  statement  of  others,  not  compe- 
tent witnesses,  and  not  under  oath,  and  not 
therefore  legal  testimony.  In  making  out  his 
answer  he  cannot  undertake  to  decide  wheth- 
er the  information  upon  which  his  belief  Is 
founded  was  legal  testimony  or  otherwise. 
He  must  state  facts  known,  and  the  fact  of 
his  belief  Is  the  only  fact  known  to  him." 
Humphreys  v.  McGall,  9  Cal.  59,  62,  70  Am. 
Dec  621. 

"Belief*  and  "knowledge"  are  not  syn- 
onymous, and,  where  a  statute  related  to  pat- 
enting mines  where  a  lode  was  "known"  to 
exist,  the  court  could  not  use  the  term  "be- 
lief" synonymously  In  its  charge  with  "knowl- 
edge." Knowledge  may  be  obtained  In  vari- 
ous ways  which  do  not  involve  belief.  Iron 
Sliver  Mln.  Co.  v.  Reynolds,  8  Sup.  Ct  598, 
603,  124  U.  S.  374,  31  L.  Ed.  466. 

There  Is  no  solid  distinction  between 
"knowledge"  and  "belief."  Practically  and 
metaphysically,  the  difference  is  only  In  de- 
gree of  conviction  on  the  evidence  of  the  fact 
Belief  is  the  conclusion  of  the  mind  as  to  the 
existence  of  a  fact  It  may  be  a  weak  or 
strong  belieL    If  strong,  decided  conviction. 


we  may  call  It  "knowledge,"  and  yet  it  Is  only 
belief.  State  y.  Berkeley,  28  8.  B.  608,  610, 
41  W.  Va.  465. 

An  affidavit  of  defense  stating  certain  facts 
to  be  to  the  "knowledge  and  belief  of  afilant 
is  insufficient,  as  it  does  not  mean  aiflant's 
actual  personal  knowledge.  First  Nat  Bank 
y.  Oregg,  79  Pa.  (29  P.  F.  Smith)  884.  887. 

The  words  "knowledge.  Information,  and 
belief,"  In  the  verification  of  a  bill  In  chancery 
praying  a  discovery  and  the  appointment  of  a 
receiver  by  the  complainant  as  being  trve  to 
the  best  of  his  knowledge.  Information,  and 
belief,  are  insufficient,  as  the  words  "knowl- 
edge, information,  and  belief,"  upon  the  con- 
struction most  favorable  to  the  complainant 
mean  that  the  affiant  has  knowledge  that 
some  of  the  averments  of  the  bill  are  true; 
that  while  he  does  not  know,  he  has  been  in- 
formed and  believes  that  others  of  the  aver- 
monts  are  true;  and  that  as  to  yet  other 
averments  he  has  neither  knowledge  nor  in- 
formation, but  without  knowing  the  facta  or 
ever  having  been  Informed  of  their  truth,  he 
believes  them  to  be  true.  Burgess  t.  Mar- 
tin, 20  South.  506,  507,  111  Ala.  656. 

Opinion  synonymons. 

Where  the  statute  requires  an  affiant  to 
state  that  In  his  belief  there  Is  reasonable 
cause  for  granting  a  writ  his  affidavit  that 
In  his  opinion  there  is  such  ground  is  suffi- 
cient The  nice  philological  distinctions  be- 
tween the  words  "opinion"  and  "beller*  are 
too  subtle  and  refined  to  form  a  basis  on 
which  to  ground  sufficient  Justice.  Day  y. 
Southwell,  8  Wis.  657,  661. 

Presumption  distinsiiished* 

Legal  presumptions  by  which  conflicting 
claims  and  titles  are  set  at  rest  are  not  al- 
ways founded  on  the  belief  that  the  thing  pre- 
sumed has  actually  taken  placa  Instead  of 
belief,  which  is  the  foundation  of  the  Judg- 
ment on  a  recent  transaction,  the  legal  pre- 
sumption In  matters  of  antiquity  holda  the 
place  of  particular  and  individual  belief. 
Worley's  Adm'x  y.  High's  Adm'r,  40  Ala,  171, 
177. 

As  snspioion. 

Mere  suspicion  is  not  belief.  Gosser  t. 
Qosser,  38  Atl.  1014, 1015,  183  Pa.  499. 

In  a  bankrupt  act  providing  that  in  order 
to  Invalidate  as  a  fraudulent  preference  a  se- 
curity taken  for  a  debt,  the  person  secured 
must  have  had  such  a  knowledge  of  facts 
as  to  Induce  a  reasonable  belief  of  his  debtor's 
insolvency,  "belief"  does  not  mean  that  the 
creditor  must  have  had  knowledge  of  facta 
which  would  Induce  a  suspicion  of  his  debtor's 
insolvency.  "It  is  not  enough  that  a  cred- 
itor had  some  cause  to  suspect  the  insol- 
vency of  his  debtor,  but  he  must  have  much 
a  knowledge  of  facts  as  to.  induce  a  reason- 
able belief  of  his  d^tor's  Insolvency  in  order 
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to  Inyalldate  a  secnrlty  taken  for  bis  debt  A 
man  may  baye  many  grounds  of  suspicion 
tbat  bis  debtor  is  in  failing  circumstances, 
and  yet  bave  no  cause  for  well-grounded  be- 
lief of  tbe  fact  He  may  be  unwilling  to 
trust  bim  for  it  be  may  feel  anxious  about 
his  claim  and  bave  a  strong  desire  to  secure 
It  and  yet  sucb  belief  as  tbe  act  requires  may 
be  wanting."  Grant  v.  First  Nat  Bank,  97 
U.  S.  80,  81,  24  L.  Ed.  971. 

As  an  element  of  probable  cause,  belief 
must  rest  upon  reasonable  grounds,  and  be 
Induced  by  sucb  a  state  of  facts  as  would 
lead  a  man  of  ordinary  prudence  and  caution 
to  entertain  a  strong  suspicion  tbat  tbe  ac- 
cused is  guilty  of  tbe  offense  cbarged.  Spald- 
ing y.  Lowe,  28  N.  W.  46,  66  Bilcb.  866. 

One  of  tbe  ordinary  definitions  of  'HbeUef 
is  partial  assurance,  witbout  posltlye  knowl- 
edge or  absolute  certainty.  Webster.  By 
anotber  autbority  it  is  defined  as  a  persua- 
sion of  tbe  trutb  of  a  fact  formed  In  tbe  way 
of  inference  from  some  otber  fact  BurrlH's 
lAW  Diet  tit  **Bellef."  Tbis  would  certainly 
be  tantamount  to,  or  eyen  a  stronger  form  of 
expression  tban,  reasonable  suspicion  on  prob- 
able grounds,  for  eitber  may  exist  and  yet 
no  belief  be  generated  in  tbe  mind.  State 
y.  Grant  76  Mo.  236,  246. 

In  wills  as  word  of  iBtention  or  dlree- 
tion* 

Tbe  word  "belief*  as  used  in  a  will,  ac- 
cording to  Perry  on  Trusts  (yolume  1,  c.  4, 
§  112),  in  a  clause  tbat  tbe  testator  belieyes 
a  legatee  will  make  a  certain  disposition  of 
tbe  fund  bequeatbed,  is  a  word  of  inten- 
tion, wbicb  the  court  will  carry  Into  effect 
as  if  tbe  testator  bad  used  an  absolute  word 
of  deyise  in  trust  and  tbe  court  will  direct 
tbe  donee  or  first  taker  to  bold  as  a  trustee 
for  tbose  whom  tbe  donor  (ntended  to  benefit 
Ck)ckrill  y.  Armstrong,  31  Ark.  580.  589. 

Where  a  testator  gaye  to  bts  wife  all 
tbe  rest  and  residue  of  his  property,  adding 
thereto  the  words,  ''believing  that  she  will 
manage  it  judiciously  and  perfectly  satisfied 
tbat  she  will  make  a  fair  distribution  of  it 
among  our  children  at  her  death,"  sucb  clause 
does  not  limit  tbe  estate  deyised  to  her,  but 
merely  explains  his  motlyes  for  giving  the  es- 
tate absolutely  to  bis  wife  without  making 
provision  for  their  children.  Cheston  y.  Gbes- 
ton,  43  Atl.  768,  769,  89  Md.  465. 


BELIEVE. 

See  "Verily  Believes.** 

A  statutory  requirement  tbat  a  verifica- 
tion of  a  mining  claim  shall  be  to  tbe  effect 
tbat  tbe  afllant  "believes"  the  same  to  be 
just  is  satisfied  by  a  verification  tbat  the  af- 
fiant has  read  tbe  foregoing  notice,  knows 
tbe  contents  thereof,  and  tbat  said  claim  is 


just  and  correct    Johnston  y.  Harrington,  81 
Pac.  316,  318,  6  Wash.  73. 

A  statement  concerning  anotber  that  "I 
believe  be  did  steal"  is  equivalent  to  a  charge 
of  larceny,  as  tbe  word  "believe"  does  not 
oi>erate  to  soften  tbe  charge,  and  therefore 
tbe  language  is  actionable.  Dottarer  v.  Busb- 
ey,  16  Pa.  (4  Harris)  205,  209. 

The  words  "I  believe  you  took  it"  when 
spoken  of  and  to  anotber,  are  not  actionable 
per  se  as  imputing  larceny,  but  they  may 
be  slanderous  as  having  such  meaning  when 
considered  in  connection  with  extrinsic  cir- 
cumstances. Alcorn  v.  Bass,  46  N.  B.  1024, 
1025,  17  Ind.  App.  500. 

As  eonyinoed  or  flmily  beliere. 

"Believes"  is  not  equivalent  to  "firmly 
believes,"  as  used  in  Act  March  20,  1810. 
S  11,  relating  to  appeals,  and  providing  tbat 
the  appellant  shall  swear  or  affirm  that  it  is 
not  for  the  purpose  of  delay  such  appeal  is 
entered,  but  because  be  firmly  believes  in- 
justice has  been  done,  for  all  belief  is  not 
equal,  and  "believes"  is  a  weaker  term  or 
expressive  of  a  less  degree  of  belief  tban 
"firmly  believes."  For  instance,  one  may 
have  a  ''firm  belief  tbat  the  moon  revolves 
around  tbe  earth,  and  may  "believe,"  too, 
that  there  are  mountains  and  valleys  in  tbe 
moon,  but  this  belief  is  not  so  strong,  because 
the  evidence  is  weaker;  hence  an  affidavit 
tbat  appellant  "believer"  injustice  has  been 
done  is  insufficient  as  not  being  a  compli- 
ance with  the  statute.  Thompson  v.  White 
(Pa.)  4  Serg.  &  R.  135,  136. 

In  a  pleading  alleging  that  plaintiff  "be- 
lieves" she  will  be  incapacitated  from  per- 
forming manual  labor  for  life,  "believes" 
is  used  in  tbe  sense  of  "averred"  or  "alleg- 
ed," or  tbat  she  is  convinced  of  the  fact 
McFarland  v.  City  of  Muscatine,  67  N.  W. 
283,  234,  98  Iowa,  199. 

Tbe  words  '^unless  you  are  satisfied  from 
tbe  evidence"  are  parallel,  and  may  be  used 
interchangeably,  with  tbe  words  *if  you  be- 
lieve from  tbe  evidence."  They  imply  no 
more  tban  that  if  tbe  jury  shall  be  convinced 
by  the  preponderance  of  evidence  of  the 
trutb  of  tbe  basic  facts  constituting  plain- 
tiff's alleged  cause  of  action,  they  shall  find 
for  bim.  Braddy  v.  Kansas  City,  Ft  S.  ft  M. 
B.  Co.,  47  Mo.  App.  519,  523. 

As  fear. 

An  affidavit  for  change  of  venue  that 
tbe  affiant  "has  reason  to  fear  and  does  fear" 
is  not  equivalent  to  an  affidavit  that  be  "has 
reason  to  believe  and  does  believe."  They 
are  substantially  unlike  expressions.  Smith 
v.  Clarke,  35  N.  W.  318,  319,  70  Wis.  137. 

Find  STnonyiiioiis. 

"Believe,"  as  used  in  an  instruction  that 
"if  you  believe  from  the  evidence  before  you," 
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etc.,  is  to  be  construed  as  synoDymous  with 
the  word  "find."  State  v.  O'Hagan,  38  Iowa, 
504,  505;  Spotten  v.  Keeler  (N.  Y.)  12  N.  Y. 
St  Rep.  385,  389,  22  Abb.  N.  C.  105,  110. 

As  equlTalent  to  knowledfl^e* 

"Believed"  is  a  sufficient  equivalent  for 
"knowledge"  in  an  affidavit  in  support  of 
a  petition  where  the  statute  requires  an  affi- 
davit upon  the  "knowledge"  of  the  affiant, 
since  information  received  and  believed  to  be 
true  is  knowledge.  Dlnkelspiel  v.  New  Al- 
bany Woolen  Mills,  15  South.  282,  283,  46 
La.  Ann.  576. 

In  a  complaint,  in  an  action  against  a 
master  for  injuries  to  his  servant  by  a  de- 
fective passageway  leading  to  a  building 
which  had  been  repaired  by  the  master,  alleg- 
ing that  when  such  passageway  was  repaired 
the  complainant  "believed"  it  was  safe,  "be- 
lieved" is  not  equivalent  to  an  averment  of 
want  of  knowledge  of  the  defect,  either  ac- 
tual or  constructive.  The  meaning  of  the 
words  "believe"  and  "knowledge"  as  defined 
by  lexicographers  will  show  that  there  is  a 
distinct  and  well-deflned  difference  between 
them.  Webster  says  "believe"  means  to  ex- 
ercise trust  or  confidence,  while  the  Century 
Dictionary  says  it  means  to  exercise  belief, 
not  to  be  persuaded  upon  evidence,  argu- 
ments, and  deductions,  or  by  other  circum- 
stances other  than  personal  knowledge. 
"Knowledge"  is  defined  by  Webster  to  be 
the  act  or  state  of  knowing;  clear  perception 
of  fact;  that  which  is,  or  may  be,  known; 
and  the  Century  Dictionary  defines  it  as  ac- 
quaintance with  things  ascertained  or  ascer- 
tainable; specific  information.  The  Supreme 
Court  of  the  United  States  in  the  case  of 
Iron  Silver  Min.  Co.  v.  Reynolds,  124  U.  S. 
374,  8  Sup.  Ct.  598,  31  L.  Ed.  466,  said,  "Be- 
tween mere  belief  and  knowledge  there  is 
a  wide  difference."  This  expression  of  Mr. 
Justice  Field  was  used  in  criticising  and 
holding  erroneous  an  instruction  of  the  Unit- 
ed States  Circuit  Court  for  the  District  of 
Colorado,  in  which  the  words  "believe"  and 
"knowledge"  were  used  interchangeably  as 
conveying  the  same  meaning,  and  it  was  said 
the  court  could  not  make  them  synonymous 
in  its  charge.  Ohio  Valley  Coffin  Co.  v.  Go- 
ble.  62  N.  B.  1025,  1027,  28  Ind.  App.  362. 

As  positiTe  statement  of  f  aet. 

A  statement  that  the  speaker  "believed" 
a  certain  person  was  conspiring  with  others 
to  cheat  him  was  sufficient  to  amount  to  a 
positive  charge  of  dishonesty,  under  the  rule 
that  the  utterance  of  slanderous  words  on  be- 
lief or  on  information  or  report  is  the  legal 
equivalent  of  their  positive  statement  as 
facts.  Beehler  v.  Steever  (Pa.)  2  Whart 
313,  328  (cited  and  approved  In  Booker  v. 
State,  14  South.  561.  562,  100  Ala.  30). 

For  a  person  to  say  that  he  "believes" 
another  is  guilty  of  a  crime  is  equivalent 


to  saying  that  he  has  such  evidence  as  con- 
vinces him  that  the  person  has  committed 
a  crime,  and  is  equivalent  to  a  positive 
charge,  since  belief  is  the  result  of  evidence. 
Waters  v.  Jones  (Ala.)  3  Port  442,  448,  29 
Am.  Dec.  261. 

When  used  In  reference  to  an  existing 
fact,  and  not  as  relating  to  a  matter  of  be- 
lief In  religion,  morals  or  science,  "belief 
is  the  condition  of  the  mind  founded  on  evi- 
dence that  a  fact  exists,  that  an  act  Is  done, 
or  that  a  statement  is  true;  and  when  one 
says  he  believes  that  a  fact  exists,  or  that 
an  act  was  done  by  another,  he  must  be  un- 
derstood to  assert  that  there  was  present 
to  his  mind  evidence  sufficient  to  convince 
him  that  the  fact  in  reality  existed,  or  that 
the  act  was  in  fact  done.  To  say  "I  imag- 
ine" is  not  so  clear  and  direct  an  Imputation 
as  to  say  "I  believe."  In  this  case  the  state- 
ment "I  believe  Q.  burnt  the  camp  ground" 
was  held  to  be  a  direct  charge,  and  hence 
slanderous.    Glddens  v.  Mirk,  4  Ca.  364,  369. 

A  statement  that  a  person's  watch  has 
been  stolen,  and  he  has  reason  to  "believe" 
that  a  certain  person  named  stole  it,  is  equiv- 
alent to  a  positive  averment,  for  a  man  only 
alleges  a  thing  to  be  so  because  he  has  rea- 
sons for  believing  it  so.  Miller  ▼.  Miller  (N. 
Y.)  8  Johna  74,  75. 

As  presume. 

To  "believe"  is  to  put  credit  or  confi- 
dence in  the  veracity  or  testimony,  and  dif- 
fers from  "presume,"  which  means  to  as- 
sume a  thing  to  be  true  without  proof.  Ham- 
mock V.  McBride,  6  6a.  178,  183. 

As  reafloiiable  snspieloii. 

An  allegation,  in  an  answer  in  a  prosecu- 
tion for  false  arrest,  that  the  defendant  *'be- 
lieved"  that  the  plaintifT  had  committed  an 
offense,  is  "tantamount  to  or  even  a  stricter 
form  of  expression  than  ^reasonable  suspi- 
cion' or  'probable  grounds,'  for  either  may  ex- 
ist and  yet  no  belief  be  generated  in  the 
mind."    State  v.  Grant,  76  Mo.  236,  246. 

As  suppose* 

"Believed"  is  substantially  the  same 
thing  as  "supposed,"  as  used  in  an  instrue- 
tion  that  if  plaintiff  in  good  faith  "supposed"* 
he  had  a  cause  of  action  against  the  defend- 
ant on  account  of  personal  injuries,  and 
threatened  to  sue  him  on  account  thereof, 
and  defendant  executed  the  note  sued  on  In 
consideration  that  the  plaintiff  would  not 
sue  him  for  such  injuries,  and  which  plain- 
tiff accepted  in  settlement,  such  compromise 
and  settlement  was  a  good  and  lawful  con- 
sideration for  the  note.  The  definition  of 
"suppose"  is  given  by  Webster  in  his  Un- 
abridged Dictionary  as  "imagine,  to  believe, 
to  receive  as  true,"  and  the  same  authority 
gives  a  definition  of  "believe"  as  '*to  think. 
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to  suppose/'    Parker  v.  Enalow,  102  111.  272, 
277,  40  Am.  Bep.  58H. 

Am  snspeot. 

In  the  rule  that  a  peace  officer  has  a 
right  to  make  an  arrest  if  he  has  reasonable 
ground  to  believe  that  the  accused  has  been 
guilty  of  felony,  etc.,  "believe"  is  equivalent 
in  meaning  to  the  word  "suspect,"  the  latter 
word  being  generally  used  in  stating  the  rule. 
Jackson  v.  Knowlton,  53  N.  B.  184^  135,  173 
Mass.  94. 

Rev.  Bt  c.  142;  i  41,  provides  that  when 
complaint  shall  be  made  on  oath  to  any  mag- 
istrate authorized  to  issue  warrants  in  crim- 
inal cases  that  personal  property  has  been 
stolen  or  embezzled,  or  gotten  by  false  tokens 
or  pretenses,  and  that  the  complainant  "be- 
lieves" that  it  is  concealed  in  any  particular 
house  or  place,  if  he  be  satisfied  that  there 
is  reasonable  cause  for  such  belief,  shall 
issue  a  warrant  to  search  for  such  property. 
Held,  that  "believes"  cannot  l>e  construed  to 
have  the  same  meaning  as  "suspects,"  for 
they  have  not  by  the  approved  use  of  the 
language  the  same  meaning.  "Suspecting  is 
not  believing.  That  may  be  a  ground  for 
suspicion  which  will  not  induce  belief." 
Hence  a  complaint  on  oath  that  the  com- 
plainant had  reasonable  cause  to  suspect 
and  did  suspect  that  certain  property  was 
sold,  etc.,  is  not  a  compliance  with  the  re- 
quirement of  the  statute.  Commonwealth  v. 
Lottery  Tickets,  59  Mass.  (5  Gush.)  369,  871. 


It  is  said  that  the  expression  "I  think," 
as  used  by  a  Juror  in  answer  to  a  question 
as  to  whether  he  could  render  a  verdict  with- 
out reference  to  a  former  opinion,  is  not 
equivalent  to  "I  believe";  that  the  former 
implies  conjecture  or  mere  guess,  while  the 
latter  denotes  belief  in  the  ability  to  prop- 
erly discharge  the  duty  of  a  Juror,  and  is  a 
stronger  and  more  definite  term.  The  con- 
tention, however,  is  untenable.  The  two  ex- 
pressions are  substantially  equivalent  in  com- 
mon language.  People  v«  Martell,  33  N.  E. 
838^  840,  138  N.  Y.  599. 

BELLIGERENCY. 

Belligerency  is  a  fact,  and  not  a  prin- 
ciple. It  is  a  certain  degree  of  force  and 
constancy  acquired  by  any  mass  of  popula- 
tion engaged  in  war,  which  entitles  that 
population  to  be  treated  as  a  belligerent 
through  the  action  of  the  political  department 
of  government  by  other  nations.  It  is  a 
status  or  power  of  community  which  is  at 
war  with  another,  and  which  covers  the  sea 
with  Its  cruisers  or  the  land  with  its  army. 
A  vessel,  under  such  circumstances,  must 
either  be  acknowledged  as  a  belligerent  or 
treated  as  a  pirate.  United  States  v.  The 
Ambrose  Light  (U.  S.)  25  Fed.  408,  412. 


BEIiXiIOERENT. 

A  belligerent  is  a  subject  of  the  hostiW 
power,  and  his  character  in  that  regard  de- 
pends upon  that  of  the  community  to  which 
he  belongs.  Johnson  v.  Jones,  44  Hi.  142, 
151,  92  Am.  Dec.  169. 

BELONG-BELONGING. 

See  **Thereunto  Belonging." 

The  words  "belong  to  him,"  in  the  grant 
of  the  right  to  make  a  turnpike  road  to  com- 
mence on  lands  that  may  belong  to  the  gran- 
tee, must  be  construed  to  be  limited  to  land 
which  belonged  to  the  grantee  at  the  time 
of  the  grant,  and  not  such  as  he  obtained 
thereafter.  Mills  v.  St.  Clair  Ck>unty,  49 
U.  S.  (8  How.)  569,  580,  12  U  Ed.  1201. 

As  appertainini;  to. 

"Belonging,"  as  used  in  Pen.  Code,  i 
137,  defining  and  punishing  the  burning  of  or 
setting  fire  to  any  kitchen,  shop,  bam,  stable, 
or  other  outhouse  that  is  parcel  of  such 
dwelling  or  belonging  thereto,  is  comprehen- 
sive, and  includes  all  bams  so  near  a  dwell- 
ing house  on  the  same  premises  as  to  en- 
danger the  safety  of  such  house  in  case  of 
fire.  "As  farm  buildings  are  constructed, 
it  is  seldom  the  bam  adjoins  the  house.  It 
may  not  even  be  a  parcel  of  it,  but  still 
it  may  belong  to  it  within  the  meaning  of 
the  statute."  Hill  v.  Ck>mmonwealth,  98  Pa. 
192,  195.  ' 

The  word  "belonging"  may  and  very 
often  does  mean  "ownership,"  but  it  may 
also  mean  that  which  is  connected  with  a 
principal  or  greater  thing;  an  appendage; 
an  appurtenance;  and  this  is  its  use  in  the 
charter  of  a  seminary  exempting  from  taxa- 
tion property  belonging  or  appertaining  to  it 
People  V.  Directors  of  Chicago  Theological 
Seminary,  51  N.  E  198,  199,  174  111.  177. 

"Belonging  thereto,"  as  used  in  a  stat- 
ute authorizing  a  wife  to  hold  and  enjoy 
the  mansion  of  her  deceased  husband  and 
the  plantation  belonging  thereto  till  the  as- 
signment of  dower,  "clearly  indicates  uni- 
formity of  title,  as  well  as  contiguity  of 
location  and  community  of  use."  The  widow 
is  not  entitled  to  hold  a  farm,  on  which 
there  are  no  buildings,  which  adjoins  a  farm 
on  which  the  mansion  is  located,  and  which 
was  used  by  the  husband  in  connection  with 
the  latter  farm.  McKaig  v.  McKaig,  25  AtL 
181,  182,  50  N.  J.  Eq.  (5  Dick.)  325. 

S.  contracted  to  sell  to  O.  his  house, 
farm,  and  premises,  all  the  tools  belonging 
to  the  sawmill,  all  the  apparatus  belonging 
to  the  gristmill,  "together  with  all  the  fix- 
tures belonging  to  the  fulling  mill  and  card- 
ing machine,  together  with  every  article  at- 
tached to  the  freehold."  Held  that  the  phrase, 
"fixtures  belonging  to  the  fulling  mill  and 
carding  machine"  meant  all  the  machinery 
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on  the  farm  whldi  had  been  used  In  such 
buildings  as  fixtures.  Martin  v.  Cope,  28  N. 
X.  180,  182. 

"Belonging  with/*  as  used  In  a  fire  pol- 
icy insuring  a  stable  and  carriage  house  be- 
longing with  the  insured's  dwelling  house, 
meant  "pertaining"  to  the  dwelling  house; 
and  In  an  action  on  the  policy,  there  being 
a  question  as  to  whether  a  certain  carriage 
house  was  embraced,  an  instruction  to  the 
Jury  that  a  building,  189  feet  from  the  dwell- 
ing, used  in  part  for  other  purposes,  could 
not  be  regarded  as  a  carriage  house  "be- 
longing with"  the  dwelling,  was  error,  the 
question  being  one  for  the  Jury.  Robinson 
v.  Pennsylvania  Ins.  Co.,  82  Atl.  906,  997,  87 
Me.  399. 

The  words  "belonging  to  the  same,"  in 
the  sale  by  a  lessee  owning  buildings  on  the 
leased  premises  of  the  buildings  and  the 
fixtures  of  every  description  attached  to  said 
buildings.  In  said  buildings  and  belonging  to 
the  same,  expressly  excludes  from  the  op- 
eration of  the  conveyance  all  fixtures  not 
procured  for  or  used  In  connection  with  the 
building  as  a  business  house.  Stettauer  ▼. 
Hamlin.  97  111.  312,  319. 

As  olaim. 

In  the  disclosure  of  a  garnishee  declar- 
ing that  the  property  in  his  hands  belongs 
to  certain  persons,  "belongs  to"  was  not 
synonymous  with  the  word  "claims,"  as  used 
In  Rev.  St  i  2767,  providing  that,  when  the 
answer  of  a  garnishee  discloses  that  any 
other  person  than  defendant  claims  the  in- 
debtedness or  property  in  his  hands,  the 
court  may  order  such  claimant  interpleaded, 
the  term  "claims"  in  the  statute  being  used 
in  the  sense  of  **ask8  for"  or  "demands  as 
his  due,"  and  not*  being  equivalent  to  the 
phrase  "has  a  right  to"  or  "owns."  John  R. 
Davis  Ltunber  Co.  v.  First  Nat.  Bank  of 
Milwaukee,  58  N.  W,  743,  744,  87  Wis.  435. 

As  making  a  dlreot  gift* 

"Belong,"  as  used  in  a  will  providing 
that  the  property  shall  "belong  to  my  chil- 
dren," operates  as  a  direct  gift.  Paget  v. 
Melcher,  49  N.  Y.  Supp.  922,  926,  2G  App. 
Dlv.  12. 

Testator,  by  a  clause  of  his  will,  after 
giving  a  life  estate  to  his  wife,  provided  that 
"my  said  eCTects  thus  come  into  the  hands 
of  my  said  daughters,  not  to  be  subject  to 
the  control  of  any  husband,  but  the  same  to 
belong  to  my  said  daughters  and  their  chil- 
dren." It  was  held  that  the  use  of  the  dis- 
tributive word  "belong,"  which  is  a  word 
of  ownership,  applies  to  the  children  as  well 
as  to  their  mothers,  the  primary  definition 
of  the  word  "belong"  being  to  be  the  prop- 
erty of,  and  hence  the  children  must  take 
as  purchasers  in  common  with  their  mothers. 
Sumpter  v.  Carter,  42  S.  B.  324,  329,  115 
<ia.  893,  60  L.  R.  A.  274. 


As  membershi]^ 

■  ^'Belongs,"  as  applied  to  membership  in 
a  religious  society,  is  difficult  of  definition, 
and  is  Incapable  of  any  exact  infiexible  defini- 
tion which  will  fit  the  cases  that  may  arise, 
so  as  to  enable  it  to  be  said  that  this  man 
does  and  this  man  does  not  "belong,"  with- 
in the  meaning  of  a  statute  regulating  the 
qualifications  of  voters  in  religious  societies. 
Whether  a  contested  voter  "belongs"  to  the 
church  or  congregation,  within  the  meaning 
of  the  law,  is  and  must  remain  principally  a 
question  of  fact  People  v.  Keese  (N.  Y.)  27 
Hun,  483,  492. 

As  expression  of  ownerskip. 

It  is  undoubtedly  true  that  the  word  •'be- 
longing" may  mean  ownership,  and  very  oft- 
en does.  But  that  Is  not  its  only  meaning. 
Webster's  International  Dictionary  defines  it: 
"(2)  That  which  is  connected  with  a  prin- 
cipal or  greater  thing;  an  appendage:  an 
appurtenance."  And,  as  used  in  a  charter 
providing  that  the  property  "belonging  or  per- 
taining to  said"  corporation  shall  be  exempt 
from  taxation,  the  manifest  purpose  was  to 
exempt  property  used  in  immediate  connec- 
tion with  the  corporation,  and  not  all  the 
property  owned  by  it  and  used  for  its  pur 
poses.  Chicago  Theological  Seminary  v.  Peo- 
ple of  Illinois,  23  Sup.  Ct  386,  388,  188  U.  S. 
662,  47  L.  Ed.  641  (citing  People  v.  Chicago 
Theological  Seminary,  174  111.  177,  51  N.  E. 
198). 

The  primary  meaning  of  the  words  *^ 
belong"  is  "to  be  the  property  of."  The 
word  "belonging"  is  aptly  used  to  express 
ownership,  and,  as  used  in  an  indictment  for 
larceny,  is  a  sufficient  expression  of  owner- 
ship. State  V.  Fox,  45  N.  W.  874.  875,  80 
Iowa,  312,  20  Am.  St  Rep.  425. 

The  primary  meaning  of  the  words  **to 
belong  to"  is  to  be  the  property  of,  and  hence 
an  allegation  in  an  indictment  for  burglary 
that  the  ofiTense.was  committed  in  a  dwelling 
house  belonging  to  prosecutor  sufficiently 
charges  ownership.  State  v.  Fox,  80  Iowa, 
312,  313,  45  N.  W.  874,  875,  20  Am.  St  Repu 
425. 

In  S.  A  C.  Rev.  St  761,  providing  that 
all  buildings  "belonging"  to  institutions  of 
purely  public  charity,  together  with  the  land 
actually  occupied  by  such  institutions,  not 
leased  or  otherwise  used  with  a  view  to  profit 
and  all  moneys  and  credits  appropriated  sole- 
ly to  sustaining,  and  belonging  exclusively 
to,  such  institutions,  "belonging"  means  own- 
ership. It  is  not  necessary  that  the  legal 
title  be  vested  in  the  institution;  if  It  wert> 
held  in  trust  for  the  sole  use  and  benefit  of 
the  institution,  the  property  In  such  case 
would  be  regarded  as  belonging  to  the  in- 
stitution. The  institution  must  not  only  own 
the  property,  but  it  must  be  so  used  as  to 
fulfill  the  requirements  of  the  statute.    Hum- 
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phreys  v.  Little  Sisters  of  the  Poor,  29  Ohio 
8t  201,  206. 

The  primary  meaning,  and  also  the  com- 
mon and  ordinary  meaning,  of  the  word  "be- 
long," is  to  be  the  property  of.  Such  is  its 
meaning  in  a  will  proyiding  that  one  part  of 
certain  property  shall  "belong"  to  a  school. 
Gammon  v.  Gammon  Theological  Seminary, 
88  N.  B.  890,  891,  153  111.  41. 

One  of  the  approved  definitions  of  the 
word  ''belong"  is  to  be  the  property  of,  and 
"belonging"  is  being  the  property  of.  Com- 
monwealth y.  Hamilton,  81  Mass.  (16  Gray) 
480,  482. 

The  word  "belong"  Implies  ownership. 
An  averment  in  a  declaration  that  there  was 
appraised,  and  allowed  to  plaintiff  a  certain 
sum  as  damages  "for  the  taking  and  appro- 
priating of  land  belonging  to  and  in  the  pos- 
session of  plaintiff,"  is  therefore  a  sufficient 
averment  of  the  title  to  real  estate  to  sup- 
port a  judgment  by  default  Bragg  v.  City 
of  Chicago,  78  111.  152,  154. 

The  words  "belonging  to  the  same  own- 
er,** in  a  statute  authorizing  sale  for  taxes 
of  lots  so  owned,  do  not  mean  simply  the 
technical  owner  of  the  title,  but  they  mean 
the  person  in  whose  name,  as  owner  or  oc- 
cupant, the  lots  are  assessed.  People  v. 
Cady,  11  N.  B.  810,  81i,  105  N.  Y.  290. 

Where  a  person  was  not  the  owner  of  a 
wagon  nor  entitled  to  the  possession  of  it,  it 
cannot  in  any  just  sense  be  said  that  the 
wagon  "belonged"  to  him,  though  he  held  a 
chattel  mortgage  upon  it.  Blauvelt  v.  Fecht- 
man,  8  Atl.  728,  729,  48  N.  J.  Law  (19  Yroom) 
430. 

Where  the  question  as  to  which  one  of 
two  persons  had  title  to  a  piece  of  land,  and 
the  arbitrators  found  that  such  piece  of  land 
'"belonged"  to  one  of  them,  the  word  meant 
that  he  had  the  whole  interest  or  estate  in 
the  land.  Shelton  v.  Alcox,  11  Conn.  240, 
248,  249. 

Authority  to  lease  mineral  lands  "belong- 
ing to  the  state"  does  not  apply  to  lands 
which  have  merely  been  selected  by  the 
state,  and  title  to  which  still  remains  in  the 
general  government  Baker  v.  Jamison,  55 
N.  W.  749,  751,  54  Minn.  17. 

Belons:  to  town, 

A  person  "belongs"  to  the  town,  within 
the  poor  laws,  where  he  has  a  settlement  in 
the  town,  or  derives  a  settlement  from  those 
who  do  have  a  settlement  therein  and  are 
then  absent  therefrom.  Town  of  Waterbury 
T.  Town  of  Bethany,  18  Conn.  424,  430. 

The  word  "belong"  is  not  often  used,  In 
legislation  on  the  subject  of  proper  settle- 
ments, to  signify  a  mere  established  resi- 
dence. "Where  he  resides,"  or  "where  he 
dwells  and  has  his  home,"  is  usually  implied. 
The  provision  in  the  eleventh  section  of  the 


general  act  that  it  shall  be  the  duty  of  over- 
seers in  their  respective  towns  to  provide  for 
the  immediate  comfort  and  relief  of  persons 
found  therein,  not  "belonging"  thereto,  means 
"not  having  a  settlement  therein.  In  the 
same  sense  the  word  is  used  in  Acts  1821,  c. 
127,  I  1,  providing  against  the  spread  of  con- 
tagious diseases,  and  making  it  the  duty  of 
selectmen  to  remove  people  coming  from 
abroad  or  belonging  to  the  town.  Inhabit- 
ants of  Kennebunk  v.  Inhabitants  of  Alfred, 
19  Me.  (1  App.)  221,  223. 

"Belonged,"  in  a  resolution  of  the  Gen- 
eral Assembly  in  1842,  wherein  it  was  re- 
solved that  the  town  of  Westport  shall  be 
liable  to  maintain  all  the  poor  of  the  towu 
of  Fairfield  that  might  be  absent  therefrom, 
provided  such  poor  belonged  to  the  parish 
of  Green's  Farms,  meant  the  place  of  a  per- 
son's legal  settlement,  and  not  merely  his 
place  of  residence.  The  Town  of  Reading  v. 
Town  of  Westport,  19  Conn.  '561,  564. 

No  one  "belongs"  to  a  town  who  is  not 
one  of  its  settled  inhabitants.  Columbia  v. 
Williams,  8  Ck)nn.  467,  471.  The  word  is 
descriptive  of  a  status,  and,  as  in  the  case 
pt  infancy,  coverture,  or  citizenship,  it  is  a 
question  of  fact  what  is  the  status  in  apy 
such  respect  of  a  particular  individual.  An< 
averment  that  support  furnished  to  a  pauper- 
under  certain  circumstances  is  legally  charge- 
able to  a  certain  town  does  not  purport  to- 
describe  his  status.  Connecticut  Hospital 
for  Insane  v.  Town  of  Brookfield,  86  Att 
1017,  1018,  69  Conn.  1. 

"Belongs,"  as  used  in  the  statute  (title 
150,  c.  1,1  11)  providing  that  if  a  slave  set 
at  liberty  comes  to  want  he  shall  be  relieved 
by  the  selectmen  of  the  town  to  which  he 
belongs,  is  to  be  construed  as  indicating  the 
relation  which  the  individual  bears  to  a 
town,  which  is  the  popular  signification  of 
the  word.  Columbia  v.  Williams,  8  Conn. 
467,  471. 

In  Rev.  St.  c.  14,  |  1,  providing  that 
nurses  and  necessaries  shall  be  furnished  to 
an  infected  person  at  his  charge,  if  able, 
I  otherwise  that  of  the  town  to  which  he  be- 
,  longs,  "belongs"  means  at  the  charge  of  the 
town  where  he  has  his  pauper  settlement, 
and  not  the  town  where  he  might  happen  to 
reside  at  the  time.  Inhabitants  of  Hampden 
V.  Inhabitants  of  New  Burgh,  67  Me.  370,  371. 

"Belongs,"  as  used  in  a  statute  relating 
to  the  support  of  paupers,  and  providing 
that  such  support  should  be  furnished  to  the 
poor  by  the  overseers  of  the  poor  of  the 
town  to  which  such  pauper  belongs,  means 
resides,  and  is  not  equivalent  to  and  synony- 
mous with  the  expression  "legally  settled." 
Cushing  V.  Hale,  8  Vt  38,  45. 

Belonglns  to  any  deoeaaed  person* 

Rev.  St.  1889,  c.  3.  S  80,  provides  that  if 
any  executor  or  administrator  shall  state  on 
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oath  that  he  believes  that  any  person  has  In 
his  possession,  or  has  concealed  or  embez- 
zled, any  goods,  chattels,  moneys,  or  effects, 
book  of  account,  papers,  or  any  evidences  of 
debt  whatever,  or  titles  to  land,  belonging 
to  any  deceased  person,  the  court  shall  re- 
quire such  person  to  appear  before  it,  and 
may  examine  him  on  oath.  Held,  that  the 
phrase  ''belonging  to  any  deceased  person" 
can  only  mean  belonging  to  the  estate  of 
any  deceased  person,  and  refers  not  merely 
to  goods,  chattels,  moneys,  etc.,  placed  in  the 
hands  of  the  party  charged  by  the  deceased 
in  his  lifetime,  but  includes  goods,  chattels, 
moneys,  etc.,  which  belong  to  the  estate  of 
the  deceased,  and  have  come  into  the  hands 
of  the  party  charged  since  the  death  of  the 
deceased.  Blair  v.  Sennott,  24  N.  B.  069,  070, 
134  111.  7a 

Under  a  like  statute  it  was  held  that 
the  goods  and  money  are  not  limited  to  such 
as  had  remained  unchanged  and  was  In  spe- 
cie, but  includes  property  which  came  to  the 
hands  of  the  person  to  be  charged  before  the 
death  of  the  deceased  person,  and  which  was 
converted  before  or  after  such  death.  Dins- 
moor  V.  Bressler,  45  N.  E.  1086,  1088,  164  111. 
211. 

Belonsins  to  hlgliway. 

"Belonging  to  a  highway,**  as  used  in 
Rev.  St  tit  38,  S  3,  providing  that  no  person 
shall  acquire  title  by  adverse  possession  to 
land  belonging  to  a  highway,  does  not  ap- 
ply to  a  public  landing  on  a  stream,  not  part 
of  a  highway.  The  words  of  the  statute 
apply  exclusively  to  such  land  as  is  used  by 
the  public  as  a  public  thoroughfare  or  high- 
way. Burrows  v.  Gallup,  32  Conn.  493,  87 
Am.  Dec.  186. 

BelonglnB  to  rallvoad. 

A  mortgage  by  a  railroad  of  engines, 
tenders,  and  cars,  etc.,  and  "all  other  per- 
sonal property*'  in  any  way  belonging  or  ap- 
pertaining to  the  railroad,  did  not  include 
canal  boats  used  by  the  railroad  company  in 
connection  with  its  transportation  line.  Par- 
ish V.  Wheeler,  22  N.  Y.  494,  513. 

The  term  "belonging,"  in  a  statute  ex- 
empting the  property  belonging  to  the  Illi- 
nois Central  Railroad  Company  from  taxa- 
tion, does  not  apply  to  grain  warehouses 
erected  by  private  persons  on  parts  of  the 
right  of  way  or  other  real  estate  owned  by 
the  railroad  for  the  benefit  of  the  lessees, 
with  the  right  to  remove  the  building  after 
the  expiration  of  their  lease.  Gilkerson  y. 
Brown,  61  111.  486,  488. 

St  1861,  c.  100,  providing  that  if  the 
owner  of  land  adjoining  a  railroad  inclose 
any  part  of  the  land  belonging  to  said  rail- 
road as  located  or  established,  or  occupy  "any 
land  belonging  to  or  Included  within  the  lo- 
cation of  any  such  railroad,"  no  continuance 
of  occupancy  shall  create  in  the  occupant 


any  right  to  the  land  belonging  to  the  nil- 
road  so  occupied,  should  be  construed  to 
mean  land  which  the  road  took  or  might 
have  taken  by  right  of  eminent  domain,  and 
not  adjacent  lands  purchased.  Maney  v. 
Providence  &  W.  R.  Co.,  37  N.  H.  164.  165, 
161  Mass.  283. 

Belonging  to  a  slave. 

"Belonging,"  as  used  in  Rev.  St  e.  89, 
S  24,  authorizing  wardens  of  the  poor  to 
seize  any  horses,  cattle,  etc.,  belonging  to 
any  slave,  applied  to  animals  such  as  the 
master  permitted  the  slave  to  raise  for  his 
own,  and  to  exercise  acts  of  dominion  over 
them  as  if  they  were  hla  own.  McNamara  v. 
Kerns,  24  N.  C.  66,  69. 

Belongiiiif  to  tho  stato. 

One  appointed  attorney  for  the  state  for 
a  county  gave  a  bond  as  required  by  the 
statute,  conditioned  that  he  should  account 
for  all  moneys  "belonging  to  the  state,** 
which  he  might  receive  as  such  attorney. 
Held,  that  the  phrase  "belonging  to  the 
state'*  should  be  construed  to  embrace  all 
moneys  coming  into  the  hands  of  the  officer 
by  virtue  of  his  office;  and  hence,  where  til 
moneys  payable  by  him  to  the  State  Treas- 
urer had  been  properly  accounted  for,  but 
sums  received  by  him  which  were  payable 
to  the  county  treasurer  had  not  been,  there 
was  a  liability  on  the  bond.  Gilbert  i 
Isham,  16  Conn.  525,  528. 

BELOW. 

"Below  low-water  mark,**  as  used  in 
Rev.  St  c.  3,  I  63,  declaring  that  no  flsb 
weir  shall  be  erected  in  tide  waters  below 
low-water  mark  in  front  of  another's  shore 
or  flats,  does  not  necessarily  mean  that  the 
soil  in  which  such  weir  shall  be  erected,  to  he 
contrary  to  the  act,  shall  be  under  water  tt 
all  stages  of  the  tide,  but  it  may  become  the 
subject  of  the  penalty  If  erected  on  public 
flats  situated  beyond  or  near  the  middle  of 
the  channel  and  the  low-water  line  of  the 
flats.  In  the  elementary  books,  and  reports 
of  decisions  relating  to  tide  waters,  the  word 
"below,"  in  the  phrase  in  question,  is  almost 
invariably  found  to  be  used  synonymously 
with  "beyond."  Donnell  v.  Joy,  26  Atl.  1017, 
1018,  85  Me.  11& 

''Below,"  as  used  in  Rev.  St  i  2336, 
which  provides  that,  when  two  or  more  veins 
of  ore  unite,  the  oldest  or  prior  locator  shall 
take  the  vein  below  the  point  of  union,  has 
its  ordinary  and  common  meaning,  and  does 
not  mean  "beyond."  Lee  v.  Statil,  22  Pac 
436,  438,  13  Colo.  174. 

The  natural  meaning  of  a  statute  fwbid- 
ding  the  erection  of  a  bridge,  or  the  keeping 
of  a  ferry,  within  a  certain  distance  "above 
or  below"  another  bridge,  would  seem  to  he 
above  or  below  in  the  course  of  the  river. 
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Tbe  ordinary  meaning  of  these  words  in 
such  connection  Is  not  that  of  location,  but 
that  of  course  or  direction,  and  would  mean 
that  such  distance  should  be  measured  on 
such  course.  McLeod  y.  Burroughs,  0  6a. 
213,  220. 

BELT  PISTOL 

A  "belt  pistol,''  within  the  meaning  of 
Acts  1871,  c.  90,  prohibiting  the  act  of  pub- 
licly or  privately  carrying  a  belt  or  private 
pistol  or  revolver,  other  than  an  army  pistol, 
etc.,  means  such  a  pistol  as  a  man  usually 
carries,  or  that  may  be  conveniently  carried 
or  actually  carried,  on  the  person  in  a  belt, 
other  than  an  army  pistol.  Porter  v.  State, 
66  Tenn.  (7  Baxt)  106,  lOa 

BELT  RAILROAD. 

A  "belt  railroad"  is  a  railroad  encircling 
a  city,  or  other  restricted  territory  Intersected 
by  other  railroads,  not  having  a  common 
right  of  way  Into  the  territory,  for  the  pur- 
pose of  transferring  and  switching  cars  from 
one  railroad  to  another  with  which  it  Is  not 
otherwise  connected,  or  of  transferring  cars 
between  such  railroads  and  industrial  plants 
located  In  the  neighborhood  of,  but  not  on, 
such  railroads.  Such  a  road  does  not  come 
within  the  provision  of  a  deed  of  a  right  of 
way  to  a  railroad  that  any  other  railroad 
running  Into  or  through  the  city  shall  have 
the  right  to  run  a  parallel  track  along  and  on 
the  same  right  of  way.  South  &  N.  A.  R.  Co. 
V.  Highland  Ave.  &  B.  R.  Co.,  23  South.  973, 
978,  117  Ala.  396. 

BELTER. 

A  "belter,"  in  reference  to  machinery,  is 
one  whose  duty  it  Is,  when  a  belt  comes  off, 
to  put  It  on.  Freeberg  v.  St.  Paul  Plow 
Works,  48  Minn.  99,  107.  50  N.  W.  1026,  1027. 

BENCH  WARRANT. 

A  bench  warrant  is  one  issued  by  a  Judge 
for  the  arrest  of  one  accused  of  a  crime  by  a 
grand  Jury.    Pen.  Code  Qa.  1895,  |  932. 

BENEATH. 

"Beneath,**  as  a  preposition,  means 
"lower  In  place,  with  something  directly  over 
or  under."  Webster's  Diet  And  such  is  its 
meaning  in  a  claim  for  a  patent  reciting  that 
tbe  footboard  is  sustained  "beneath"  the 
axle  by  straps,  instead  of  "lower  than," 
"nearer  to  the  ground."  Truman  v.  Deere 
Implement  Co.  (U.  S.)  80  Fed.  109,  116. 

BENEDICTINE. 

Benedictine  Is  a  cordial  or  liqueur  re- 
sembling Chartreuse,  distilled  at  Fecamp  In 


Normandy.  It  was  originally  prepared  hj 
the  Benedictine  Monks,  but  since  the  French 
Revolution  has  been  made  by  a  secular  com- 
pany. Cent  Diet  An  historial  account  of 
the  origin  of  this  cordial  is  given  by  Judge 
Taft  In  the  case  of  Soci6t6  Anonyme  de  la 
Dlstlllerle  de  la  Benedictine  v.  Mlcalovltch, 
Fletcher  &  Co.,  36  Alb.  Law  J.  364.  A.  Bauer 
&  Co.  V.  La  Soci6t6  Anonyme  de  la  Dlstlllerle 
de  la  Liqueur  Benedictine  de  I'Abbaye  de 
F6camp  (U.  S.)  120  Fed.  74^  75,  66  CO.  A. 
480. 

BENEFICENCE. 

A  will  giving  money  for  the  establishment 
of  a  perpetual  fund,  the  Income  of  which  was 
to  be  devoted  perpetually  to  human  "benefl- 
cence  and  charity,"  means  for  charitable 
uses;  for  "beneficence,"  which  Indicates  a 
specific  design,  being  followed  by  and  con- 
nected with  "charity,"  is  limited  by  the  suc- 
ceeding word,  and  imports  an  intention  to 
provide  for  acts  in  their  nature  charitable. 
The  conjunction  between  "beneficence"  and 
"charity"  may  be  properly  taken  as  uniting 
synonyms.  "Beneficence"  must  be  under- 
stood to  refer  to  the  charitable  purposes 
which  the  testator  intended  to  designate  In 
the  clause  as  a  whole.  In  re  Hinckley's  Es- 
tate, 58  Cal.  457,  46& 

BENEFICENT. 

"Beneficent"  may  be  distinguished  from 
"benevolent"  Dr.  Webster  says:  "Btymo- 
logically  considered,  'benevolent'  implied 
merely  wishing  well  to  others;  'beneficent,' 
doing  well;  but  by  degrees  the  word  'benev- 
olent' has  been  widened  to  include  not  only 
feelings  but  actions.  Thus  we  speak  of  'be- 
nevolent operations,'  'benevolent  labors  for 
the  public  good,'  'benevolent  society.'  In 
like  manner  'beneficent*  is  now  applied  to 
feelings.  Thus  we  speak  of  'beneficent  in- 
tentions* of  a  donor.  The  phrase  'benevolent 
labors'  turns  the  attention  to  the  sources 
of  these  labors — that  is,  benevolent  feeling — 
while  'beneficent'  would  simply  mark  them 
as  productive  of  good.  So  'beneficent  inten- 
tions' point  to  the  feelings  of  the  donor  as 
bent  upon  some  specific  good  act,  while  'be- 
nevolent intentions'  would  only  denote  a  gen- 
eral wish  and  design  to  do  good."  In  re 
Hinckley's  Estate,  58  Cal.  457,  508. 

BENEFICIAL 

Code  Civ.  Proc.  }  2429,  authorizes  a  dis- 
solution of  corporations  on  the  ground  that 
it  would  be  "beneficial  to  the  interests  of 
stockholders."  Held,  that  the  words  "bene- 
ficial to  the  interests  of  stockholders"  were 
vague,  and  seemed  not  to  confer  an  absolute 
right  on  the  stockholders  to  have  the  corpo- 
ration dissolved,  but  to  confide  a  discretion- 
ary power  In  the  court  to  order  a  dissolution. 
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if  in  its  opinion  the  best  interests  of  the 
BtoclEbolders  will  be  subserved  thereby.  In 
the  exercise  of  such  discretion  the  court  is 
bound  to  consider  the  interests  of  a  minority 
as  well  as  of  a  majority,  and  to  guard  what 
will  be  beneficial  to  its  interests,  as  well  as 
what  would  be  to  the  best  interests  of  the 
majority.  In  re  Importers'  &  Grocers'  HiZ- 
change  of  New  York,  2  N.  Y.  Supp.  267. 

In  reference  to  the  occupation  of  land, 
making  the  occupant  thereof  liable  to  the 
poor  rate  if  the  same  be  beneficial,  the  term 
**beneficial"  is  not  synonymous  with  the  word 
'^profitable."  Regina  v.  Inhabitants  of  Vange, 
8  Adol.  &  El.  (N.  S.)  241,  254. 

BENEFIOIAI.  ASSOCIATIONS. 

See  "Fraternal  Association.'* 
As  charity,  see  "Charity." 

What  is  known  as  a  "beneficial  associa- 
tion" has  a  wholly  different  object  and  pur- 
pose in  view  from  an  insurance  company. 
The  great  underlying  purpose  of  the  organ- 
isation Is  not  to  indemnify  or  to  seciure 
against  loss;  its  design  is  to  accumulate  a 
fund  from  the  contribution  of  its  members 
for  beneficial  or  protective  purposes,  to  be 
used  in  their  own  aid  or  relief  in  the  mis- 
fortunes of  sickness,  injury,  or  death.  The 
benefits,  though  secured  by  contract,  and  for 
that  reason  to  a  limited  extent  assimilated 
to  the  proceeds  of  insurance,  are  not  to  be 
so  considered.  Such  societies  are  rather  of  a 
philanthropic  or  benevolent  character,  though 
their  beneficial  features  may  be  of  a  narrow 
or  restricted  character.  Commonwealth  v. 
Equitable  Ben.  Ass'n,  18  Ati.  1112,  1113,  137 
Pa.  412. 

"The  great  underlying  purpose  of  a  bene- 
ficial association  is  not  to  indemnify  or  se- 
cure against  loss,  but  its  design  is  to  have  a 
fund  derived  from  the  contributions  of  Its 
members  for  beneficial  or  protective  pur- 
poses, to  be  used  in  their  own  aid  or  relief  In 
the  misfortunes  of  sickness.  Injury,  or  death. 
The  benefits,  though  secured  by  contract, 
,  and  for  that  reason  to  a  limited  extent  as- 
similated to  the  proceeds  of  Insurance,  are 
not  so  considered.  Such  societies  are  rather 
of  a  philanthropic  kind.  The  motives  of  the 
members  may  be  to  some  extent  selfish,  but 
the  principles  on  which  they  rest  are  founded 
on  the  considerations  mentioned.  These  ben- 
efits, by  the  rule  of  their  organization,  are 
payable  to  their  own  unfortunates  out  of 
funds  which  the  members  thus  contributed 
for  the  purpose,  not  as  an  indemnity  or  se- 
curity against  loss,  but  as  a  protective  relief 
in  case  of  sickness  or  injury,  or  to  provide 
ttie  means  of  a  decent  burial  in  the  event  of 
•deatli.  Such  societies  have  no  capital  stock, 
•they  yield  no  profit,  and  theh:  contracts, 
though  beneficial  and  protective,  altogether 
exclude  the  idea  of  Insurance  or  of  indemni- 
ty or  of  security  against  loss."    Common- 


wealth y.  Equitable  Ren.  Ass'n,  18  Att  1112, 
1113,  137  Pa.  412. 

"Beneficial  associations,"  as  used  In  Act 
May  1,  1876  (P.  L.  53,  |  64),  providing  tiiat 
the  act  and  the  act  to  which  it  was  a  supple- 
ment should  not  apply  to  beneficial  associa- 
tions that  provided  for  the  family  or  heirs  of 
a  deceased  member,  whether  Issuing  policies 
containing  a  guarantied  sum  of  Insurance  or 
not,  means  an  association  having  no  fixed 
capital,  which  la  not  bound  to  pay  any  fixed 
sum  on  the  death  of  a  member,  but  so  much 
only  as  may  voluntarily  be  paid  by  the  sur- 
viving members,  which  cannot  be  enforced 
by  law,  each  person  being  required  to  pay  a 
certain  fee  on  his  admission  as  a  member, 
but  permitting  no  assessments  to  be  made  for 
carrying  on  the  business  of  the  association. 
Coounonwealth  v.  National  Mot.  Aid  Aas'n, 
94  Pa.  481,  489. 

BENEFIOIAI.  DEVISE. 

A  devise  to  a  husband  Is  not  m  beneficial 
devise  to  his  wife,  who  Is  a  subscribing  wit- 
ness to  the  will,  so  as  to  render  It  void. 
Sullivan  v.  SuUivan,  106  Mass.  474^  475,  8 
Am.  Rep.  356. 

BENEFIOIAIi  ESTATE. 

An  estate  In  expectancy  is  one  where  the 
right  to  the  possession  is  postponed  to  a  fu- 
ture period,  and  is  ben^cial  where  the  devi- 
see takes  solely  for  his  own  use  or  benefit, 
and  not  as  the  mere  holder  of  the  title  for 
the  use  of  another.  In  re  Seaman's  Btotate^ 
41  N.  B.  401,  403,  147  N.  Y.  69. 

BENEFIOIAI.  POWER. 

A  power  is  beneficial  when  no  person 
other  than  Its  holder  has,  by  the  terms  of  its 
creation,  any  Interest  In  its  execution.  Rev. 
St  1903,  Okl.  I  4105;  Rev.  Codes  N.  D.  1809, 
S  3409;  Civ.  Code  S.  D.  1903,  |  326;  Leonard 
V.  American  Baptist  Home  Bilsslonary  Soc 
(N.  Y.)  35  Hun,  290,  293;  Syracuse  Sav.  Bank 
V.  Porter  (N.  Y.)  36  Hun,  168,  170;  Sweeney 
V.  Warren,  40  N.  Y.  St  Rep.  304,  307;  Tllden 
V.  Green,  40  N.  Y.  St  Rep.  612,  623. 

A  "power,"  as  defined  by  statute^  la  an 
authority  to  do  some  act  in  relation  to  lands, 
or  the  creation  of  estates  therein  or  of  char- 
ges thereon,  which  the  owner  granting  or  re- 
serving such  power  might  himself  lawfully 
perform,  it  is  not  estate  or  interest  In  the 
land,  but  an  authority  to  create  an  estate  or 
interest  A  power  may  be  given  to  a  per- 
son who  has  an  estate  in  the  land,  or  to  a 
mere  stranger.  Where  no  person  other  than 
the  grantee  has  by  the  terms  of  its  creation 
any  interest  in  the  execution  of  the  power.  It 
is  termed  a  "beneficial  interest**  Root  t. 
Stuyvesant  (N.  Y.)  18  Wend.  257,  283. 

'^Beneficial,*'  as  used  in  1  Rev.  St  732»  I 
79,  providing  that  a  power  it   "'beneficlaJ*' 
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when  no  person  other  than  the  grantee  has 
by  the  terms  of  Its  creation  any  Interest  in 
its  execution,  means  that  if,  by  the  terma  of 
the  creation  of  the  power,  no  other  person 
than  the  donee  has  an  interest  in  its  execu- 
tion, then  it  is  beneficial,  or,  if  the  instru- 
ment creating  the  power  does  not  by  its 
terms  give  an  interest  in  its  execution  to  any 
one  else,  the  donee  is  the  sole  beneficiary. 
Cutting  T.  Cutting  (N.  Y.)  20  Hun,  360,  304; 
Jennings  r.  Conboy,  78  N.  Y.  230,  235. 

A  general  or  special  power  is  beneficial 
when  no  person  other  than  the  grantee  has, 
by  the  terms  of  its  creation,  any  intei'est  In 
Its  execution.    Bey.  St  Wis.  1808,  i  2107. 

BENEFXOIAIi  USE. 

**The  beneficial  use  of  his  property — 
which  is  the  thing  of  value  for  which  a  man 
pays  a  consideration  when  he  buys  a  parcel 
of  land — extends  within  the  lines  of  the  high- 
way, and  embraces  the  light  and  air  of  heav- 
en, and  that  other  something  which  has  been 
called  'access.' "  Reining  v.  New  York,  L.  ft 
W.  R.  Co.,  18  N.  Y.  Supp.  238,  240. 

BMN  m*10XAXiZ*T  IE  TJfcSBESTED. 

A  requtarement  that  an  application  for  m 
writ  of  review  or  mandamus  must  be  by  the 
"party  beneficially  interested"  means  that 
the  party's  interest  must  be  of  a  nature 
which  is  distinguishable  from  that  of  the 
mass  of  the  commtmity.  Ashe  v.  Supervis- 
ors, 16  Pac.  783,  71  Cal.  236;  Eby  v.  School 
Trustees  of  Red  Bank,  25  Pac.  240,  243,  87 
Cal.  166;  Territory  v.  McPherson,  60  N.  W. 
351,  852,  6  Dak.  27. 

When  the  question  is  one  of  public  right, 
and  the  object  of  the  mandamus  is  to  enforce 
the  performance  of  a  public  duty,  persons 
who  are  residents,  voters,  and  taxpayers  are 
persons  "beneficially  Interested"  and  entitled 
to  sue  for  the  writ  State  v.  Grace,  25  Paa 
382,  383,  20  Or.  154. 

A  taxpayer  within  an  assessor's  district 
is  a  ••party  beneflcially  Interested"  In  having 
all  the  taxable  property  In  the  district  as- 
sessed, and  is  therefore  a  proper  party  to 
make  the  aflSdavit  for  the  issuance  of  a  writ 
of  mandamus  to  the  assessor  to  compel  him 
to  assess  property  subject  to  assessment 
Hyatt  y.  Allen,  54  Cal.  353,  860. 

1m  a  oaiis«  of  aetloii. 

Code  Clv.  Proc.  |  8247,  providing  that 
where  an  action  is  brought  in  the  name  of 
another  by  a  transferee  of  the  cause  of  ac- 
tion, "beneflcially  Interested"  therein,  the 
transferee  or  other  person  shall  be  liable  for 
costs,  means  one  who  takes  an  absolute  title 
to  the  res  as  transferee,  and  not  a  person 
who  merely  holds  it  as  collateral  security  for 
the  payment  of  a  debt  Thorn  v.  Beard,  24 
N.  Y.  Supp.  621,  622,  71  Hun,  112.    The  pro- 


vision cannot  be  construed  to  apply  to  one, 
having  no  pecuniary  interest  in  the  result  of 
a  suit,  who  suggested  to  a  transferee  that 
he  bring  an  action  on  an  assignment  obtained 
without  any  action,  agreeing  to  let  the  trans- 
feree have  the  money  to  pay  his  attorneys, 
believing  that  the  transferee  had  a  good 
cause  of  actioii.  In  re  Harwood,  21  N.  Y. 
Supp.  572,  66  Hun,  684. 

"Any  person  beneficially  interested,**  as 
used  in  2  Rev.  St  610,  }  44,  providing  that 
where  an  action  shall  be  brought  in  the  name 
of  another  by  an  assignee,  or  by  any  per- 
son beneficially  Interested  in  the  recovery  in 
such  action,  such  an  assignee  or  person 
should  be  liable  for  the  costs,  includes  a  per- 
son who  brings  and  prosecutes  a  suit  in  the 
name  of  another,  under  an  agreement  with 
the  nominal  party  to  carry  on  the  suit  at 
his  own  expense  for  a  portion  of  the  expect- 
ed recovery.  Giles  v.  Halbert,  12  N.  Y,  82, 
84. 

1m,  a  eontrftot* 

The  party  "beneficially  interested"  in  a 
contract  is  prima  facie  the  party  who  pays 
the  consideration  of  such  contract  and  he 
may  maintain  an  action  thereon,  though  the 
contract  be  taken  in  the  name  of  another 
party.    Tracy  v.  Gunn,  20  Kan.  508,  518. 

Under  a  will* 

The  requirement  that  a  will  shall  be  wit- 
nessed by  three  creditable  attesting  witness- 
es not  "beneficially  interested"  means  those 
who  received  a  benefit  under  the  will,  and 
not  those  who  are  pecuniarily  losers  by  its 
provisions.  The  witness  "beneficially  inter- 
ested" under  the  will  is  one  gaining  by  and 
under  its  provisions,  but  an  attesting  witness 
who  is  called  to  establish  a  will  by  which  he 
is  divested  of  his  inheritance  can  hardly  be 
regarded  as  "beneficially  interested"  by  it 
and  so  interested  to  maintain  it  Smalley  v. 
Smalley,  70  Me.  545,  548,  35  Am.  Rep.  853. 

The  term  "beneflcially  interested"  ap- 
plies to  witnesses  tiaving  or  deriving  a  fixed 
certain  benefit,  and  not  those  having  a  contin- 
gent benefit  thereunder,  and  does  not  disqual- 
ify a  member  of  a  corporation  owning  two 
shares  of  stock  from  witnessing  a  will  where^ 
in  a  legacy  is  left  to  the  corporation,  the 
bequest  to  the  corporation  being  for  a  spe- 
cific purpose.  In  re  Marston,  8  Atl.  87,  97, 
79  Me.  25. 

A  taxpayer  of  a  town  was  not  "bene* 
flcially  interested"  under  a  will  by  reason  of 
a  bequest  to  the  town,  so  as  to  render  him  an 
incompetent  witness  to  the  instrument  In 
re  Marston,  8  Atl.  87,  96,  79  Me.  25. 

Where  a  will  gave  a  legacy  to  A.,  and 
provided  that  if  A.  should  die  prior  to  testa- 
trix the  legacy  should  go  to  others,  it  wa? 
held  that  A.  was  "beneficiall/  Interested." 
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In  re  Trinitarian  Congregational  Chnrch  & 
Society  of  Castine,  40  AU.  825-^7,  01  Me. 
410. 


BENEFICIARY. 

See  "Cestui  Que  Trusf* 

▲s  representative,  see  "Representative.'' 

Where  realty  is  conveyed  in -trust  to  pay 
the  income  to  a  person  for  life,  the  remain- 
derman is  a  "beneficiary"  of  the  trust,  within 
the  real  property  law  providing  that,  on  the 
death  of  a  trustee  of  an  expressed  trust,  the 
trust  estate,  if  unexecuted,  shall  vest  in  the 
Supreme  Court,  and  shall  be  executed  by 
some  person  appointed  by  the  court,  but  no 
person  shall  be  appointed  until  the  benefici- 
ary of  the  trust  shall  have  been  brought  into 
court  In  re  Welch,  46  N.  Y.  Supp.  689,  690, 
20  App.  Div.  412. 

The  person  for  whose  benefit  the  trust 
is  created  is  called  the  "beneficiary."  Civ. 
Code  Cal.  1903,  S  2218;  Civ.  Code,  Mont  1895, 
S  2953. 

The  person  whose  confidence  creates  a 
trust  is  called  the  "trustor,"  the  person  in 
whom  the  confidence  is  imposed  is  called  the 
"trustee,"  and  the  person  for  whose  benefit 
the  trust  is  created  is  called  the  "beneficiary." 
Rev.  Codes  N.  D.  1899.  I  4257. 

The  "beneficiary"  is  the  person  to  whom 
a  policy  of  insurance  effected  is  payable. 
Rev.  St  Tex.  1895,  art.  3096a. 

BENEFIOIAKT  HEIR. 

"Beneficiary  heir,"  as  used  In  Rev.  Civ. 
Code,  art  1042,  providing  that  the  beneficiary 
heir  of  age  and  present  shall  be  preferred 
to  every  other  person  for  the  office  of  execu- 
tor of  the  estate,  means  one  who  may  accept 
the  succession,  as  well  as  one  who  may  have 
accepted  it  Succession  of  Gusman,  86  La. 
Ann.  299. 

"Beneficiary  heirs"  are  those  who  have 
accepted  the  succession  under  the  benefit  of 
an  inventory  regularly  made.  Civ.  Code,  La. 
1900,  art  883. 

BENEFIOIAKT  UNDER  WILZi. 

Pursuant  to  the  antenuptial  release  of 
dower,  testator  bequeathed  to  his  widow  the 
sum  agreed  on  in  lieu  of  dower,  "of  any 
•  •  •  in  my  personal  estate  as  widow." 
The  residuum  was  given  to  the  several  "ben- 
eficiaries under  this  will,  share  and  share 
alike,"  except  certain  legatees,  not  includ- 
Jug  the  widow,  who  was  specifically  exclud- 
ed. Held,  that  the  widow  was  entitled  to 
share  in  the  residue  as  a  "beneficiary  under 
this  will."  Wood  T.  Packard,  55  N.  £.  315, 
174  Mass.  540. 


BENEFIT. 

See  "Common  Benefits";  •'Double  Ben- 
efits"; "General  Benefits";  "Imme- 
diate Benefit";  "Peculiar  Benefits"; 
"Public  Benefit";  "Sole  Benefit";  "Spe- 
cial Benefits";  "With  Benefit  of  Sur- 
vivorship." 

Any  benefit,  see  "Any." 

The  word  "benefits,"  when  used  unquali- 
fiedly, is  a  comprehensive  term,  including 
direct  or  special  benefits,  and  indirect  or  gen- 
eral; but  when  the  connection  in  which  it  is 
used,  and  the  subject-matter  to  which  it  is 
applied,  are  such  as  to  Indicate  that  it  is 
used  in  a  limited  or  qualified  sense,  it  Is  the 
duty  of  the  court  to  give  it  that  interpreta- 
tion. Ferguson  v.  Borough  of  Stamford,  60 
Conn.  432,  446,  22  Atl.  782,  787. 

"Benefit,"  as  used  in  Code  1818,  |  396, 
authorizing  the  examination  of  a  person  for 
whose  immediate  benefit  the  action  is  pros- 
ecuted or  defended,  means  advantage,  prof- 
it   Fitch  V.  Bates  (N.  Y.)  11  Barb.  471,  473. 

"Whatever  contributes  to  promote  proa- 
perity;  to  add  value  to  property;  advantage; 
profit" — is  a  benefit  Webst  Synod  of  Da- 
kota V.  State,  50  N.  W.  632,  635,  2  S.  D.  366, 
14  L.  R.  A.  4ia 

In  the  by-laws  of  an  incorporated  joint- 
stock  association  organized  to  benefit  its 
members  by  regulating  the  price  of  labor 
and  all  other  matters  appertaining  to  the 
trade  of  stone-cutting,  and  assuming  to  saj 
who  of  its  members  should  work  and  when 
they  should  work,  and  the  price  per  day  re- 
ceived, and  the  number  of  hours  they  shonld 
work,  a  member  on  strike  to  receive  from  the 
association  a  certain  sum  per  week,  artide 
24,  I  8,  providing  that  any  member  three 
months  in  arrears  should  not  be  considered 
in  benefit  until  one  month  after  he  was  clear 
on  the  books,  "benefit"  means  the  advantage 
of  constant  employment  or  indemnity  for 
the  loss  of  time  in  case  of  a  strike,  and  the 
facility  of  employment  which  the  member- 
ship in  the  association  affords.  Weiss  v.  Ten- 
nant,  21  N.  Y.  Supp.  252.  254,  2  Misc.  Bep. 
1213. 

As  inereased  Talne. 

The  "benefit"  for  which  the  owner  of  t 
lot  is  taxed  for  municipal  improvements  ii 
not  the  benefit  to  the  public  at  large,  or  to 
any  other  person  whomsoever  but  the  owner 
of  the  lot  The  phrases  "benefits"  and  'in- 
creased value"  are  convertible  terms,  and, 
where  the  tax  is  apportioned  according  to 
the  increased  value  of  the  lot  it  is  the  same 
thing  as  the  value  of  the  benefit  which  the 
owner  receives  from  the  improvement  Gar> 
rett  V.  City  of  St  Louis,  25  Mo.  606,  511,  60 
Am.  Dec  475. 
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Am  entile  benefleial  Interest  ov  owiier- 
■liip. 

In  a  will  giving  to  certain  persons  the 
benefit  of  a  certain  sum  of  money,  "benefit** 
means  more  than  the  Income  of  that  sum  for 
a  limited  time  or  for  life.  The  word  ''bene- 
fit," unrestricted,  means  the  whole  benefit, 
the  entire  beneficial  Interest.  Where  prop- 
erty is  given,  granted,  or  bequeathed  to  cer- 
tain Individuals,  to  be  used,  appropriated,  and 
applied  for  their  benefit,  and  In  such  a  man- 
ner that  no  other  person  or  persons  have  or 
can  have  any  Interest  In  It,  they  thereby  be- 
come In  effect  the  absolute  owners  of  It,  and 
may  exercise  all  the  rights  belonging  to 
them  In  that  relation.  Paine  v.  Farsalth,  80 
▲tl.  11,  12;  86  Me.  357  (citing  Smith  v.  Har- 
rington, 86  Mass.  [4  Allen]  566). 

A  conveyance  of  one-half  of  certain  cap- 
ital stock,  to  be  in  trust  for  the  sole  benefit 
of  the  wife  of  G.  and  her  children,  and  also 
directing  that  one-half  of  the  profits  arising 
from  the  stock  be  applied  by  B.  for  the  "ben- 
efit" of  C's  wife  and  children,  is  sufQclent  to 
show  an  Intention  to  exclude  G.'s  marital 
rights  to  the  profits.  Clark  y.  Maguire,  16 
Mo.  302,  814. 

A  will  bequeathing  the  use  of  the  testa- 
tor's realty  to  his  widow  during  her  widow- 
hood, and  providing  that  when  she  ceased  to 
be  his  widow  the  ''benefits  and  profits"  of  the 
land  should  equally  be  divided  between  the 
testator's  children,  and  that  when  the  testa- 
tor's son  S.  should  arrive  at  the  age  of  21 
years  the  real  estate  should  be  sold,  provid- 
ing the  wife's  widowhood  shall  have  ceased 
before  that  time,  does  not  show  an  inten- 
tion to  devise  a  fee,  but  was  intended  to 
dispose  of  the  use  of  annual  rents  and  prof- 
its of  the  land  for  the  period  that  might  in- 
tervene between  the  termination  of  the  wid- 
ow's estate  and  its  sale,  whether  her  estate 
ceased  before  or  after  B.  became  of  age. 
Collier  V.  Grimesey,  36  Ohio  St  17,  22. 

"Benefit,"  in  a  conveyance  for  the  bene- 
fit of  a  university,  is  equivalent  to  advan- 
tage, not  to  occupation;  advantage  by  occu- 
pying, renting,  selling,  or  otherwise.  "Bene- 
fit" includes  "occupation,"  but  is  not  confined 
to  it  It  is  a  broad  word.  A  devise  of  the 
"benefits"  of  real  estate  for  a  term  under  a 
will  devising  the  fee  elsewhere  vests  an  es- 
tate in  the  land  for  the  term.  Lawe  v.  Hyde, 
89  Wis.  845,  359. 

An  undertaking  of  a  benefit  society,  "In- 
tended to  benefit  the  widows,  orphans,  heirs, 
and  devisees  of  deceased  members,"  must  be 
an  undertaking  to  pay,  after  the  death  of  the 
member,  directly  to  such  person,  or  in  such 
way  that  they  should  be  the  Immediate  re- 
cipients of  the  money,  for  the  word  "benefit" 
will  be  assumed  to  have  been  used  In  Its  legal 
sense — ^that  of  the  direct  and  absolute  enjoy- 
ment of  the  money  to  be  paid,  or  of  its  use. 
Rockhold  V.  Ganton  Masonic  Mut  Ben.  Soc, 
21  N.  B.  794»  795, 129  lU.  440,  2  U  R.  A.  420. 


A  bequest  of  personal  property  to  trus- 
tees for  a  married  woman,  the  profits  to  be 
applied  to  her  benefit,  does  not  impart  to  her 
an  interest  beyond  the  control  and  dominion 
of  her  husband.  Nimmo  t.  Davis,  7  Tex.  26, 
31. 

Where  a  testator  by  his  will  leaves  his 
estate  to  his  wife  "for  her  own  use  and  bene- 
fit during  her  natural  life,"  remainder  to  his 
heirs,  and  his  executors,  under  power  of  sale 
given  by  the  will,  convert  the  realty  into 
money,  the  wife  is  not  entitled  to  the  control 
of  the  principal  for  life,  but  only  to  the  In- 
come arising  therefrom.  It  may  be  that  the 
word  conveyed  to  the  testator's  mind  the  no- 
tion of  an  absolute  power  of  disposition  on 
her  part  This  notion  is  suggested  by  the 
limitation  of  all  that  remains  after  her  death 
by  way  of  remainder,  but  this  is  conjecture. 
On  the  other  hand,  the  words  of  limitation, 
taken  by  themselves,  create  a  life  estate  and 
nothing  else.  They  are  perfectly  clear  and 
free  from  doubt  I^wis  v.  Shattuck,  53  N. 
B.  912,  173  Mass.  486. 

As  broader  tlian  support. 

"Benefit"  as  used  in  a  will  directing  pay- 
ment of  income  to  one  for  his  own  use  and 
benefit  of  property.  Is  a  much  broader  word 
than  "support*'  and  has  no  such  limited 
meaning  as  the  word  "support."  It  is  thus 
defined  In  Worcester:  "Advantage;  gain; 
profit;"  and  its  manifest  signification  Is  any- 
thing that  works  to  the  advantage  or  gain  of 
the  recipient  Wlnthrop  County  v.  Clinton, 
46  Atl.  435,  437,  196  Pa.  472,  79  Am.  St  Rep. 
729. 

A  will  devising  property  to  a  wife  for  her 
"benefit"  and  support  meant,  using  the  syn- 
onyms for  the  word,  that  it  was  for  her  ad- 
vantage, her  profit  her  gain,  her  account  her 
interest  The  word  "benefit"  and  its  syn- 
onyms mean  more  than  simple  support 
They  mean  any  purpose  to  which  the  abso- 
lute owner  of  property  can  devote  it  Stow- 
ell  V.  Stowell,  8  Atl.  738,  739,  59  Vt  494,  59 
Am.  Rep.  74& 

In  a  will  by  which  testator  gave  to  his 
wife,  during  her  natural  life,  all  of  his  prop- 
erty for  her  proper  "use,  benefit"  support, 
and  maintenance,  the  expressions  "use"  and 
"benefit"  are  not  synonymous  with  the  phrase 
"for  her  support  and  maintenance,"  but  have 
a  more  enlarged  signification,  implying  that 
the  devisee  was  not  only  to  have  simply  "her 
support  and  maintenance"  out  of  the  estate, 
but  also  a  right  to  employ  it  for  her  ad- 
vantage, gain  and  profit  "Her  right  of  'use' 
and  'benefit'  was  superadded  to  'support  and 
maintenance';  consequently  the  devisee  had 
such  power  over  and  control  of  the  estate  de- 
vised as  was  reasonably  necessary,  not  only 
to  secure  her  support  and  maintenance,  but 
also  to  facilitate  ber  proper  use  and  benefit 
thereof."    Warren  v.  Webbj  68  Me.  133,  134. 
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Use  •jBonyinoiis. 

In  an  Instruction  in  a  prosecution  for 
larceny  regarding  tbe  defendanffe  having  re- 
ceived money  for  tbe  **u8e  and  benefit"  of  a 
certain  person,  the  addition  of  the  words 
"and  benefit"  did  not  change  the  evident 
meaning  of  the  instruction,  and  did  not  give 
a  different  meaning  than  that  conveyed  by 
the  statute,  which  used  only  the  word  "use." 
If  the  defendant  received  money  belonging 
to  another  for  such  other's  use,  it  followed 
that  it  was  for  his  benefit.  State  v.  Brooks, 
52  N.  W.  240,  242,  85  Iowa,  366. 

"Benefit"  may  be  held  as  synonymous 
with  the  word  **use,"  one  of  the  definitions 
of  wliich  is,  "in  law,  the  benefit  or  profits  of 
land  and  tenements."  Heaston  y.  Randolph 
Oounty,  20  Ind.  308,  403. 

From  eonatmotioii  of  railroad* 

Benefits  accruing  from  the  construction 
of  a  railroad  to  an  owner  of  lands  through 
which  it  passes  may  properly  and  convenient- 
ly be  divided  into  two  classes,  to  wit:  <1) 
General  benefits,  or  such  as  accrue  to  the 
community,  or  the  vicinage  at  large,  such  as 
increased  facilities  for  transportation  and 
travel,  and  the  building  up  of  towns,  and  con- 
sequent enhancement  of  the  value  of  lands 
and  town  lots;  (2)  special  benefits,  or  such 
as  accrue  directly  and  solely  to  the  owner 
of  the  lands,  from  which  the  right  of  way  is 
taken,  as  when  the  excavation  of  the  rail- 
road track  has  the  effect  to  drain  a  morass, 
and  thus  to  transform  what  was  a  worth- 
less swamp  into  valuable  arable  land,  or  to 
open  up  and  improve  a  water  coilrse.  As  to 
the  first  of  these  classes,  we  know  from  the 
debates  of  the  convention  which  formed  the 
Constitution,  and  from  the  discussions  which 
preceded  and  followed  the  calling  of  that 
convention,  as  well  as  from  the  language  of 
the  Constitution  itself,  that  it  was  the  ex- 
press design  of  the  framers  of  the  Constitu- 
tion to  exclude  that  class  of  benefits  from 
the  consideration  of  jurors  in  their  assess- 
ment of  compensation  for  rights  of  way  ap- 
propriated by  corpora tidns.  In  adopting  the 
language  that  "no  right  of  way  shall  be  ap- 
propriated to  the  use  of  any  corporation  un- 
til compensation  therefor  be  first  made  in 
money  or  first  secured  by  a  deposit  of  money 
to  the  owner  irrespective  of  any  benefit  from 
any  improvement  proposed  by  such  corpora- 
tion," whether  the  second  class,  or  special 
benefits,  are  included  within  such  provision, 
has  not  been  decided,  and  does  not  arise  in 
this  case.  Little  Miami  R.  Co.  v.  Collett  6 
Ohio  St  182,  184,  185. 

Of  deposits  of  pvlilie  fniids. 

In  an  act  prohibiting  the  conversion, 
loaning,  or  deposit  for  the  benefit  of  ofiScers, 
agents,  and  servants  of  public  funds,  and  giv- 
ing a  right  of  action  to  municipalities  against 
any  such  officer,  agent,  or  servant  who  has 
contracted  for  or  received  any  benefits  or 


advantages  because  of  the  deposit  of  the 
public  funds,  the  term  "benefits  or  advan- 
tages" was  clearly  intended  to  include  the  in- 
terest on  such  deposits.  State  v.  McFet- 
ridge,  54  N.  W.  1,  12,  84  Wis.  473,  20  L.  R.  A. 
223. 

Of  tlie  estate. 

An  insurance  policy  providing  that  it 
was  "for  the  benefit  of  the  estate  of  the  in- 
sured" does  not  entitle  the  insured's  bein 
to  the  amount  due  on  the  policy,  to  the  ex- 
clusion of  his  creditors,  but  means  that  such 
amount  shall  be  used  for  the  payment  of 
the  claims  against  the  estate,  and  that  the 
remainder  shall  go  to  the  insured's  helra. 
Pace  V.  Pace,  19  Fla.  438,  442. 

Of  grantor, 

"Benefit  of  the  grantor,"  in  0  Geo.  IV,  a 
85,  I  1,  curing  omission  to  enroll  deeds  in 
cases  where  deed  of  conveyance  is  made 
without  any  power  of  revocation  or  agree- 
ment wtiatsoever  "for  the  benefit  of  the 
grantor,"  means  something  given  collU8i?ely, 
and  making  the  deed  inconsistent  with  that 
which  it  professes  to  be.  A  clause  of  re> 
demption  in  a  mortgage  is  not  such  a  condk 
tion  for  the  benefit  of  the  grantor.  Graham 
V.  Hawkins,  2  Q.  B.  212,  217. 

Of  real  estate. 

"Benefits,"  as  used  in  a  will  giving  tes- 
tator's wife  the  benefits  of  all  his  real  estate 
till  his  children  became  of  age  to  enjoy  their 
possessions,  should  be  construed  to  include 
grain  growing  in  the  ground  at  the  time  of 
testator's  death.  Appeal  of  McCuUough,  4 
Yeates,  28. 

BENEFIT  OF  GIiEBGT, 

The  plea  of  "privilegium  derlcale,**  or 
benefit  of  the  clergy,  never  had  any  practical 
operation  in  the  United  States,  and  bad  it, 
in  the  absence  of  any  statutory  provision, 
been  claimed  as  a  common-law  right  In  any 
state,  it  would  have  been  denied.  Blackstone 
says  that  it  had  its  origin  in  the  pious  regard 
paid  by  Christian  princes  to  the  church  in  its 
infant  state,  and  the  ill  use  which  the  popisb 
ecclesiastics  soon  made  of  that  pious  regarl 
4  Com.  364.  At  first  it  was  confined  in  Its 
operation  to  those  persons  who  were  actually 
in  the  service  of  the  church  and  had  talsen 
orders,  but  it  was  gradually  extended  until 
it  comprehended  all  persons  who  could  read, 
that  being  in  those  days  of  ignorance  and 
superstition  a  mark  of  great  learning,  and 
the  person  enjoying  this  accomplishment  was 
called  a  "clerk.'*  The  probable  reamw  of 
this  exemption  being  accorded  to  learned  pe^ 
sons  was  their  supposed  beneficial  Infiuence 
upon  the  progress  of  the  realm  In  dvillzation 
and  religion,  as  much  as  to  any  sanctity  with 
which  the  persons  of  the  clergy  were  invest- 
ed.   It  is  curious  to  know  how  this  plea  wM 


BENEFIT  OF  HBBSBLF 


763 


BENEVOLENCE 


made  and  allowed.  After  a  verdict  was  ren- ) 
dered  of  guilty,  the  prisoner  was  asked  by 
the  court  if  he  had  anything  to  say  why  Judg- 
ment should  not  pass  against  him.  The  pris- 
oner then  prayed  his  clergy.  This  was  gen- 
erally performed  on  his  bended  knees.  He 
was  then  tested  by  an  ordinary,  who  handed 
him  a  psalm  to  read,  and  he  read  the  first 
verse.  The  Judge  then  put  the  question  to 
the  OTdlnary,  "Legit  vel  non?"  who  answered, 
"Legit"  The  prisoner  was  then  taken  with- 
out the  bar  of  the  court  and  branded  in  the 
hand.  1  Salk.  61.  The  psalm  usually  given 
to  the  prisoner  to  read  was  the  fifty-first,  on 
account  of  the  peculiar  appropriateness  of  the 
first  verse.  State  v.  Bilansky,  8  Minn.  246, 
253,  254  (GIL  169,  172,  173). 

B£1IEFIT  OF  HERSEIiF. 

"Benefit  of  herself  as  used  In  Oen.  St 
p.  417,  S  8,  enacting  that  actions  may  be  sus- 
tained against  a  married  woman  on  any 
causes  of  action  which  accrued  before  her 
marriage  and  upon  any  contract  made  by  her 
since  marriage  upon  her  personal  credit  for 
the  benefit  of  herself,  her  family,  or  her 
separate  estate,  means  that  a  married  wo- 
man may  be  compelled  to  pay  for  money 
or  other  property  actually  obtained  by  her 
personal  credit,  and  does  not  apply  to  any 
contract  into  which  a  married  woman  may 
enter,  entirely  removing  her  common-law  dis- 
abilities, and  hence  her  contract  to  convey 
her  land  is  not  within  the  statute.  Gore  v. 
Carl,  47  Ck>nn.  291,  292. 

BBNEFIT  OF  IHVBNTORT. 

The  "benefit  of  inventory"  Is  the  privi- 
lege which  the  heir  obtains  of  being  liable 
for  the  charges  and  debts  of  the  succession, 
only  to  the  value  of  the  effects  of  the  suc- 
cession, by  causing  an  inventory  of  these  ef- 
fects to  be  made  within  the  time  and  in  the 
manner  prescribed.  CUv.  Code  La.  1900,  art. 
1032. 

BENEFIT  OF  UiW. 

See  "Law." 

B£K£Frr    OF   XCTHOM   IT    MAT   OOH- 
OERN. 

See  "Whom  it  may  Concern.'* 

BENEFIT  800IETT« 

As  life  Insurance,  see  "Life  Insurance.*' 


BENEVOLENCE. 

The  word  "benevolence,"  as  used  In  a 
will,  shall  be  taken  in  its  broad  sense,  unless 
it  is  apparent  from  other  directions  In  the 
will  that  the  term  was  used  in  a  stricter  and 
narrower  sense,  when  it  is  to  be  construed 
1  Wns.  &  P.- 


as  synonymous  with  "charity."  Kelly  v. 
Nichols,  25  Atl.  840,  841,  18  R.  I.  62,  19  L. 
a.  A«  418. 

A  will  giving  s  fund  to  trustees,  the 
whole  of  the  principal  or  the  Income  to  be 
applied  in  "aid  of  objects  and  purposes  of 
benevolence  or  charity,  public  or  private^" 
should  be  construed  to  mean  the  general  re- 
lief of  the  poor,  making  the  bequest  good  as 
one  to  a  charitable  use;  the  word  "benevo* 
lence"  being  synonymous  with  the  word 
"charity"  as  there  used.  Saltonstall  v.  San- 
ders, 93  Mass.  (11  Allen)  446,  454. 

Olimrity  distiiisiilshed. 

"Benevolence**  is  a  word  of  larger  mean- 
ing than  the  word  "charity,**  as  it  is  under- 
stood in  the  law  of  charitable  uses,  and  there- 
fore, while  it  Includes  charitable  purposes,  it 
may  also  include  other  purposes  of  mere  per- 
sonal goodness  which  are  not  charitable, 
and.  If  the  word  "benevolence**  Is  used  in  a 
will  in  its  larger  meaning,  a  bequest  for  pur- 
poses of  benevolence  cannot  be  sustained.  It 
does  not  follow  necessarily  that  the  bequest 
is  invalid  because  such  word  is  used,  for  the 
question  is  a  question  not  of  language,  but 
of  meaning,  and  it  may  appear  by  the  context 
of  the  will,  or  by  the  will  taken  as  k  whole, 
that,  though  the  word  "benevolence**  was 
used,  the  only  thing  intended  to  be  denoted 
by  it  was  "charity.**  Pell  v.  Mercer,  14  R. 
I.  412,  443. 

There  Is  a  difference  between  "benevo 
lence*'  and  "charity.'*  The  word  "benevo- 
lence,** as  said  by  Durfee,  0.  J.,  In  Pell  v. 
Mercer,  14  R.  I.  443,  is  a  word  of  larger 
meaning  than  the  word  "charity,**  as  it  is 
understood  in  the  law  of  charitable  uses,  and 
therefore,  while  it  includes  charitable  pur- 
poses, may  also  Include  other  purposes  of 
merely  personal  good  will  which  are  not 
charitable.  Mason  v.  Perry,  48  Atl.  671,  674, 
22  R.  L  476. 

A  bequest  In  trust  for  such  objects  of 
"benevolence  and  liberality**  as  the  trustee, 
In  his  own  discretion,  should  most  approve, 
cannot  be  supported  as  a  charitable  legacy, 
for,  though  the  trustee  might  have  diverted 
the  whole  to  purposes  charitable  within  the 
meaning  of  the  law,  he  might  equally  have 
diverted  the  whole  to  purposes  benevolent 
and  liberal,  and  yet  not  within  the  meaning 
of  charitable  purposes,  without  being  charged 
with  maladministration.  Morice  v.  Bishop 
of  Durham,  10  Ves.  522  (affirming  9  Yes.  399). 

Gift  in  retnm  for  kindness. 

A  bequest  of  property  to  go  to  the  people 
who  have  cared  for  the  testator  as  a  certain 
person  should  think  best  is  a  "benevolence,** 
and  not  a  charity.  It  is  a  kindness  to  per- 
sons who  have  cared  for  the  donor,  not  a 
compensation;  It  is  purely  good  will,  a  "be- 
nevolence** as  much  as  if  that  word  had  been 
used.    It  does  not  relieve  suffering  or  pover- 
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ty  or  distress,  or  go  In  aid  of  education  or 
religion,  or  of  any  object  known  to  the  law 
as  a  *'charlty."  Murdock  ▼.  Bridges,  3^  Atl. 
476,  477,  01  Me.  124. 

BENEVOLENT. 

"Benevolent,"  as  used  in  Act  1867,  |  146, 
providing  for  the  punishment  of  any  per- 
son making  a  disturbance  of  an  assembly 
for  the  promotion  of  any  moral  or  benevolent 
object,  cannot  be  construed  to  Include  a  meet- 
ing for  culture  and  Improvement  in  sacred 
church  music.  The  object  of  such  a  meeting 
is  musical  education,  and  not  moral  training; 
acquisition  of  skill,  not  the  dispensation  of 
charities.    State  v.  Gager,  28  Conn.  232,  236. 

"Benevolent,"  as  used  in  Pub.  St.  c  11. 
S  6,  d.  3,  as  amended  by  St.  1889,  c.  465,  ex- 
empting corporations  organized  for  literary, 
benevolent,  charitable,  and  scientific  purposes 
from  taxation,  may  Include  purposes  which 
may  be  deemed  charitable  by  a  court  of 
equity,  and  it  may  also  Include  acts  dictated 
by  kindness,  good  will,  or  a  disposition  to 
do  good,  the  objects  of  which  have  no  rela- 
tion to  the  promotion  of  education,  learning, 
or  religion,  the  relief  of  the  needy,  the  sick, 
or  the  afflicted,  the  support  of  public  works, 
or  the  relief  of  public  burdens,  which  can- 
not be  deemed  charitable  in  the  technical 
or  legal  sense.  A  corporation  having  for  its 
paramount  object  the  dissemination  of  theo- 
sophlcal  ideas,  and  the  procuring  of  converts 
thereto,  is  not  a  "benevolent"  institution, 
within  the  meaning  of  the  statute,  because 
one  of  its  purposes  was  "forming  the  nucleus 
of  a  universal  brotherhood  of  humanity." 
New  England  Theosophlcal  Corp.  v.  City  of 
Boston,  61  N.  E.  466,  467,  172  Mass.  60,  42 
L.  R.  A.  281. 

Benefleent  dlstliisiilslied. 

Dr.  Webster  says:  "Etymologically  con- 
sidered, 'benevolent'  implies  merely  wishing 
well  to  others;  'beneficent,'  doing  well.  But 
by  degrees  the  word  'benevolent*  has  been 
widened  to  Include  not  only  feelings,  but  ac- 
tions; thus,  we  speak  of  'benevolent  opera- 
tion,' 'benevolent  labors  for  the  public  good,' 
'benevolent  societies.'  In  like  manner  'be- 
neficent* is  now  applied  to  feelings;  thus,  we 
speak  of  the  'beneficent  intentions'  of  a  donor. 
Thus,  the  phrase  'benevolent  labors'  turns  the 
attention  to  the  sources  of  these  labors — 
that  is,  'benevolent*  feelings — while  'benefi- 
cent' would  simply  mark  them  as  productive 
of  good.  So  t>eneficent  intentions'  point  to 
the  feelings  of  the  donor  as  bent  upon  some 
specific  good  act,  while  'benevolent  intentions' 
would  only  denote  a  general  wish  and  design 
to  do  good."  In  re  Hinckley's  Estate,  68  Cal. 
467,  507. 

Charltalile  dlstinsuislied. 

Trusts  having  for  their  object  a  charity 
are  usually  defined  by  the  words  "benevolent" 


or  "charitable.**  "Benevolentf*  is  a  word  of 
much  broader  signification  than  "charltaUe," 
and  may  include  what  are  not  charities;  and 
the  courts  invariably  inquire  into  the  mean- 
ing of  the  testator  or  donor,  and,  if  the  mean- 
ing implies  a  charity,  the  trust  stands,  other- 
wise not  Murdock  v.  Bridges,  30  AtL  475* 
477,  91  Me.  124. 

A  will  creating  a  trust  for  "benevolent" 
purposes  is  not  restricted  to  "charitable"  pur- 
poses.   James  v.  Allen,  3  Mer.  17.  1& 

"The  word  'benevolent*  of  itself,  with- 
out anything  in  the  context  to  qualify  or  re- 
strict its  ordinary  meaning,  clearly  includes 
not  only  purposes  which  are  deemed  char- 
itable by  a  court  of  equity,  but  also  any  acts 
of  kindness  or  good  will,  or  a  disposition  to 
do  good,  the  objects  of  which  have  no  re- 
lation to  the  promotion  of  education,  learning, 
or  religion,  the  relief  of  the  needy,  the  sick, 
or  the  afflicted,  the  support  of  public  works, 
or  the  relief  of  public  burdens,  and  cannot 
be  deemed  'charitable'  in  the  technical  and 
legal  sense."  Chamberlain  v.  Steams,  111 
Mass.  267,  268. 

"Benevolent  purpose"  is  not  interchange- 
able with  the  expression  "charitable  pur- 
pose." While  it  is  true  that  there  is  no 
charitable  which  is  not  also  a  benevolent  pur- 
pose, yet  a  converse  is  not  equally  true,  for 
there  may  be  a  "benevolent"  purpose  which  la 
not  "charitable"  in  the  legal  sense  of  the 
term.  Adye  v.  Smith,  44  Conn.  60,  71,  26  Am. 
Rep.  424. 

"Benevolent"  is  more  definite  and  of  a 
far  wider  range  than  "charitable"  or  "re- 
ligious," and  includes  all  gifts  prompted  by 
good  will  or  kind  feeling  towards  the  ^^ 
cipient,  whether  an  object  of  charity  or  not, 
and  it  has  no  legal  meaning  separate  from 
its  usual  meaning.  Norris  v.  Thomson's 
Ex'rs,  10  N.  J.  Eq.  (4  O.  E.  Green)  807,  313. 

A  will  providing  that  a  certain  portion 
of  the  accumulated  Income  of  the  estate  might 
be  given  by  the  testator's  widow  to  sucb 
benevolent,  religious,  or  charitable  instito- 
tions  as  she  might  think  proper,  is  void 
since  the  term  "benevolent"  is  not  synony- 
mous with  "charitable,**  and,  though  many 
charitable  institutions  may  properly  be  call- 
ed "benevolent,"  it  is  impossible  to  say  that 
every  object  of  a  man's  benevolence  is  also 
an  object  of  his  charity.  Thomson's  Ex'rs  t. 
Norris,  20  N.  J.  Eq.  (6  a  E.  Oreen)  439, 
623. 

Oharltable  ■jmoaiTiiiovs. 

Benevolent  is  a  word  of  mudi  the 
same  general  import  and  meaning  as  charita- 
ble, benevolence  having  for  its  object  the 
general  good  of  mankind,  and  not  compre- 
hending in  its  common  acceptation  a  gift  be 
stowed  for  purely  private  and  personal  rea- 
sons. Parks'  Adm'r  v.  American  Home  Mis' 
sionary  Soc.,  20  Atl,  107,  100.  62  Vt  19. 
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In  a  deylse  providing  that  the  residue 
of  testator's  property  should  be  distributed 
among  his  relatives  for  benevolent  objects 
in  such  sums  as  his  executors  should  deem 
best,  "benevolent"  Is  synonymous  with  "char- 
itable," though  It  has  been  held  In  other 
Jurisdictions  that  the  word  "benevolent"  Itr 
self,  without  anything  In  the  context  to 
qualify  or  restrict  its  ordinary  meaning,  can- 
not be  deemed  "charitable'*  In  the  technical 
and  legal  sense.  Goodale  v.  Mooney,  00  N. 
H.  528,  535,  49  Am.  Rep.  334. 

"Benevolent,"  when  used  In  connection 
with  the  word  "charitable,"  Is  synonymous 
with  it,  so  that  a  bequest  to  "benevolent  or 
charitable"  objects  Is  not  Invalid  as  being 
Indefinite.  People  v.  Powers,  29  N.  Y.  Supp. 
950,  954,  83  Hun,  449,  8  Misc.  Rep.  628  (cit- 
ing Saltonstall  v.  Sanders,  93  Mass.  [11 
Allen]  446;  Suter  v.  Hllliard,  132  Mass.  412, 
42  Am.  Rep.  444). 

In  a  bequest  of  the  residue  of  an  estate 
to  be  divided  among  such  benevolent,  charita- 
ble, and  religious  Institutions  and  associations 
as  should  be  selected  by  testator's  executors, 
"benevolent"  should  be  construed  as  synony- 
mous with  "charitable."  In  re  Murphy's  Es- 
tate, 39  AU.  70,  71,  184  Pa.  310,  63  Ahl  St 
Rep.    802. 

"Benevolent,"  as  used  In  the  residuary 
clause  of  a  will  giving  the  property  to  be 
used  by  trustees  for  benevolent  and  char- 
itable purposes,  was  Inserted  to  Inteni^ify  the 
word  "charitable"  rather  than  otherwise, 
and  the  two  words  may  be  regarded  as  equiv- 
alent or  analogous  expressions.  The  word 
"benevolence"  Is  used  with  different  meanings 
according  to  circumstances.  It  sometimes 
signifies  "liberality  and  generosity,"  and  some- 
times "charity,"  in  the  technical  sense  of  the 
word.  Charity  may  be  benevolence,  but  all 
benevolence  Is  not  necessarily  charity.  Fox 
V.  Glbbs,  29  Atl.  940,  942,  86  Me.  87. 

''Though  often  used  as  synonymous  with 
'charitable,'  'benevolent'  may,  as  applied  to 
objects  or  purposes,  bave  a  broader  meaning, 
and  Include  some  not  'charitable'  In  the  legal 
sense  of  that  word.  Acts  of  kindness,  friend- 
ship, forethought,  or  good  will  may  properly 
be  described  as  'benevolent'  Where,  how- 
ever, it  Is  used  In  connection  with  the  term 
'charitable,'  or  other  words  indicating  an  in- 
tent to  limit  It  to  purposes  strictly  charitable, 
it  will  be  held  to  be  synonymous  with  'char- 
itable.'" Suter  V.  Hllliard,  132  Mass.  412, 
413,  42  Am.  Rep.  444;  In  xe  Hinckley's 
Estate,  58  OaL  457,  607. 

"Benevolent"  as  used  In  a  devise  to  a 
religious  society  to  aid  the  missionary,  edu- 
cational, and  benevolent  enterprises  to  which 
the  society  habitually  contributed,  cannot  be 
construed  as  having  a  wider  signification 
than  the  word  "charitable,"  though  Intrin- 
sically It  Includes  more  than  legal  charities; 
but  its  meaning  may  be  narrowed  down  by 


the  context  and  the  will  Itself  provides  a 
standard  by  which  the  word  is  to  be  measur- 
ed^ and  the  fund  was  not  to  be  used  to  aid 
any  benevolent  enterprise,  but  only  those  to 
which  the  church  was  In  the  habit  of  con- 
tributing. De  Gamp  v.  Dobbins,  31  N.  J.  Eq. 
(4  Stew.)  671,  696;  Id.,  29  N.  J.  Eq.  (2  Stew.) 
36. 

The  word  "benevolent,^  as  used  In  con- 
nection with  "charitable,"  In  a  statute  ex- 
empting benevolent  charitable,  and  scien- 
tific Institutions  from  taxation  (Rev.  St  c. 
6,  pt  2),  Is  to  be  regarded  as  synonymous 
with  it  and  as  defining  and  limiting  the  na- 
ture of  tbe  charity  Intended.  City  of  Ban- 
gor V.  Rising  Virtue  Lodge,  No.  10,  73  Me. 
428,  433,  40  Am.  Rep.  369. 

The  word  "benevolent''  when  used  In 
connection  with  "charitable,"  has  often  been 
construed  as  synonymous  with  "charitable." 
Payment  of  sickness  and  funeral  benefits  for 
members  only  out  of  an  income  chiefly  de- 
rived from  regular  compulsory  dues  paid  by 
such  members  is  not  a  use  for  a  benevolent 
or  charitable  purpose,  within  Pub.  St  c 
11,  S  5,  and  St  1889,  c.  465,  exempting  from 
taxation  real  estate  of  societies  devoting  their 
entire  incomes  to  benevolent  or  chsrl table 
purposes.  Young  Men's  Protestant  Temper- 
ance &  Benevolent  Soc.  v.  City  of  Fall  River, 
160  Mass.  409,  411,  412,  36  N.  E.  57,  5a 

BEN£VOX£NT  A88O0IATI0H. 

"Benevolent"  means,  literally,  well-wish- 
ing, and  has  a  larger  meaning  than  "charita- 
ble"; hence,  though  many  charitable  insti- 
tutions are  properly  called  "benevolent"  as 
used  in  Rev.  St  S  1038,  subd.  3,  exempting 
from  taxation  tbe  personal  property  of  benev- 
olent associations.  It  Is  not  necessary  that 
the  association  or  Institution  should  be  free 
to  all,  in  order  to  make  It  a  benevolent  asso- 
ciation. St.  Joseph's  Hospital  Ass'n  v.  Ash- 
land County,  72  N.  W.  43,  96  Wis.  636. 

The  design  of  what  are  known  as  "be- 
nevolent societies,"  which  are  purely  of  a 
philanthropic  or  benevolent  character,  is 
not  to  indemnify  or  secure  the  members  from 
loss,  but  from  the  contribution  of  mem- 
bers to  accumulate  a  fund  to  be  used  In 
their  own  aid  or  relief  In  the  misfortunes  of 
sickness,  injury,  or  death.  State  v.  Pitts- 
burg, C,  C.  &  St  L.  B.  Co.,  67  N.  B.  93,  98, 
68  Ohio  St  9,  96  Am.  St  Rep.  635  (citing 
Commonwealth  v.  Equitable  Beneficial  Ass'n, 
137  Pa.  412,  18  Atl.  1112). 

The  name  of  an  association  will  not  nec- 
essarily fix  or  establish  Its  real  legal  char- 
acter. Even  If  It  has  adopted  the  name  of  a 
"benevolent  association,"  It  would  make  no 
difference.  The  law  looks  through  and  be- 
hind the  names  of  things,  and  passes  its 
Judgment  upon  their  substance.  If  the  prev- 
alent purpose  and  nature  of  an  association, 
of  whatever  name,  be  that  of  Insurance,  the 
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beneyolent  or  charitable  results  to  its  bene- 
ficiaries would  not  change  its  legal  character. 
Bolton  y.  Bolton,  73  Me.  2d9,  dOa. 

Edv€atio]ial  liuititiitioa* 

The  act  of  1848,  providing  for  the  in- 
corporation of  beneyolent  societies,  and  au- 
thorizing fiye  or  more  persons  possessing 
the  qualifications  prescribed  by  the  act  to  as- 
sociate themselves  for  benevolent  purposes, 
cannot  be  construed  to  include  a  society  for 
the  purpose  of  carrying  on  medical  or  other 
colleges,  or  any  institution  whatever  which  is 
primarily  and  exclusively  educational,  and 
especially  one  in  which  a  compensation  is 
demanded  for  the  instruction  furnished.  An 
institution  of  the  latter  kind  could  hardly  be 
regarded  as  a  "benevolent"  institution  witliin 
the  ordinary  meaning  of  those  terms.  People 
V.  Cothran,  27  Hun,  344,  845. 

Inswnuitoe  oompaay  distlasulslied. 

The  great  underlying  principle  of  benev- 
olent  associations  Is  not  to  indemnify  or  se- 
cure against  loss;  its  design  is  to  accumu- 
late a  fund  from  the  contributions  of  its 
members  for  beneficial  and  protective  pur- 
poses, to  be  used  for  their  own  aid  or  relief 
in  the  misfortimes  of  sickness,  injury,  and 
death.  The  benefits,  although  secured  by 
contracts,  and  for  that  reason  to  a  Umited 
extent  assimilated  to  the  proceeds  of  in- 
surance, are  not  so  considered.  Such  socie- 
ties are  rather  of  a  philanthropic  or  benevo- 
lent character.  Such  societies  have  no  capi- 
tal stock,  they  yield  no  profit,  and  their 
contracts,  although  beneficial  and  protective, 
altogether  exclude  the  idea  of  insurance, 
or  indemnity  or  security  against  loss.  Such 
an  organization  is  not  an  insurance  company. 
Dickinson  v.  Grand  Lodge  A.  O.  U.  W.  of 
Pennsylvania,  28  Atl.  293,  294,  188  Pa.  258. 
See,  also.  Northwestern  Masonic  Aid  Ass'n 
V.  Jones,  26  Atl.  253,  254,  154  Pa.  99,  35  Am. 
St  Rep.  810;  National  Mut.  Aid  Soc.  v. 
Lupoid^  101  Pa.  Ill,  119;  Pennsylvania  Mut 
Life  Ins.  Co.  v.  Mechanics'  Savings  Bank 
&  Trust  Co.  (U.  S.)  72  Fed.  413,  420,  19  C. 
C.  A.  286,  38  L.  B.  A«  83,  70. 

Mutual  aid  assoelatioii. 

Mutual  aid  associations,  which  are  pri- 
marily for  social  and  charitable  purposes, 
and  for  securing  efilcieut  mutual  aid  among 
their  members,  are  not  usually  described  as 
''insurance  companies,''  but  belong  to  the  dis- 
tinctly recognized  class  of  organizations 
known  as  "benevolent  associations."  Penn 
Mut  Life  Ins.  Co.  v.  Mechanics'  Savings 
Bank  A  Trust  Co.  (U.  S.)  72  Fed.  413,  420, 
19  C.  0.  A.  286,  38  L.  R.  A.  33,  70. 

Mutual  associations  for  the  purpose  of 
securing,  inter  alia,  sick  benefit  and  burial 
expenses,  are  "benevolent  institutions"  in  the 
strictest  sense  of  the  term.  State  v.  Taylor, 
27  Atl.  797,  798,  56  N.  J.  Law  (27  Vroom)  49. 


Payment  of  sickness  and  funeral  benefits 
for  members  only,  out  of  an  income  chiefly 
derived  from  regular  compulsory  dues  paid 
by  such  members,  is  not  a  use  for  m  "be- 
nevolent" or  "charitable"  purpose,  within 
Pub.  St  c.  11,  I  5,  d.  3,  exempting  from 
taxation  real  estate  of  societies  devoting  their 
entire  incomes  to  benevolent  charitable,  and 
other  purposes.  Young  Men's  Protestant 
Temperance  &  Benevolent  Soc.  r.  City  of 
Fall  River,  36  N.  K  57,  160  Mass.  409. 

A  corporation  organized  for  m  puzpose 
where  pecuniary  profit  is  not  an  object  but 
having  a  fund  made  up  by  fees,  fines,  and  as- 
sessments of  its  members,  under  the  control 
of  the  association,  to  be  used  for  benevolent 
purposes,  and  in  aiding  and  sustaining  those 
of  its  members  who  become  sick  or  distress- 
ed, is  a  benevolent  association.  Peyre  t. 
Mutual  Relief  Soc  of  French  Zouaves,  27 
Pac  191,  192^  90  Cal.  240. 

Mtftual  Are  iasvraaiee  eoapaay. 

The  benefits  of  a  mutual  fire  insimncs 
order  are  restricted  to  those  who  beooms 
members,  and  who  agree  to  do  Just  what  they 
require  to  be  done  for  themselves  upon  hm 
by  fire.  They  all  contract  for  m  benefit  to 
themselves  in  certain  contingencies,  and  pay 
their  money  for  it  The  order  is  not  a 
"benevolent"  or  "charitable"  institution,  bat 
an  insurance  company;  and  its  secretary, 
whose  duty  it  is  to  interest  himself  in  behalf 
of  the  order  by  seeking  members,  and  other- 
wise, to  examine  buildings  on  which  ptoiec- 
tion  is  sought  and  see  that  all  questions  are 
answered  by  the  applicant  and  present  the 
application  to  the  chairman  of  the  board, 
collect  the  membership  fee  and  examination 
fees,  is  an  insurance  agent,  and,  as  such,  liable 
to  the  payment  of  the  privilege  tax  exacted 
of  insurance  agents.  Co-operative  Fire  Ins. 
Order  v.  Lewis,  80  Tenn.  (12  Lea)  136^  140, 
141. 

Mutual  life  insnranee  assooiatloii. 

A  company  organized  to  insure  lives  on 
the  plan  of  assessments  upon  surviving  mem- 
bers, without  other  restrictions  than  that 
policy  holders  shall  have  an  interest  In  tbe 
lives  of  members,  is  not  a  "beneficial  ts- 
sodation,"  and  entitled  to  the  privileges  of 
such  organizations,  which  privileges  are  ex- 
tended on  account  of  the  limited  nature  of 
the  life  insurance  they  are  authorized  to  as- 
sume, it  being  confined  to  Insurance  for  the 
benefit  of  the  families  and  heirs  of  the  mem- 
bers.   State  V.  Moore,  38  Ohio  St  7,  la 

Oreaniaation  to  endow  marryiBC  Mem- 
bers. 

Gen.  St  1878,  c.  34,  i  166,  authoriziiis 
the  Incorporation  of  benevolent  sodetiea 
does  not  include  an  association  of  single 
men,  the  object  of  which  is  to  endow  tbe 
wife  of  a  member  marrying  with  as  many 
dollars  as  there  are  members  of  the  society, 
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to  be  raised  by  assessment  on  them.    State 
T.  Crltchett,  82  N.  W.  787,  37  Minn.  18. 

SaTlass  and  IcMm  assootattoa* 

A  society  organized  for  the  purpose  of 
lending  money  probably  to  its  own  mem- 
bers, however  excellent  the  motives  of  the 
associates  may  be,  Is  not  an  association  with- 
in the  statute  authorizing  organizations  for 
benevolent  purposes.  McMorrla  t.  Simpson 
(N.  Y.)  21  Wend.  610. 

A  benevolent  or  charitable  association 
must  be  one  whose  leading  purpose  Is  benev- 
olence or  charity,  and  not  the  pecuniary  ad- 
vantage of  Its  members.  The  fact  that  a 
savings  association  formed  for  the  pecuniary 
profit  of  Its  stockholders  will,  If  well  man- 
aged, promote  economy  and  providence,  Is 
a  mere  Incident  to  Its  characteristic  purposes, 
and  does  not  render  It  a  benevolent  associa- 
tion, since  It  Is  carried  on  for  a  pecuniary 
profit,  and  not  for  benevolence.  Sheren  v. 
Mendenhall,  23  Minn.  92,  08. 

BEJHJBVOUBNT  IK 8T1T  UTIOH* 

See  "Benevolent  Association*** 

BENEVOUBIIT  80CIETT. 

See  "Benevolent  Association.'* 


BENZINE. 

Naphtha,  "benzine"  or  benzol,  and  kero- 
sene are  all  refined  coal  or  earth  oils,  not  dif- 
fering In  their  nature,  but  only  In  the  degree 
of  Inflammability,  kerosene  being  much  less 
Inflammable  than  either  of  the  others. 
Morse  v.  Buffalo  Fire  &  Marine  Ins.  Co.,  30 
Wis.  534,  536,  11  Am.  Rep.  587. 

In  an  action  Involving  the  construction 
of  a  clause  of  a  fire  policy  authorizing  the 
keeping  of  benzine  on  the  Insured  premises, 
the  court  says  that  It  was  proven  at  the 
trial  that  benzine  Is  a  product  from  the  dis- 
tillation of  coal  oU  or  petroleum,  the  most 
volatile  of  which  is  called  "gasoline";  that 
benzine  Is  Inflammable  and  explosive  when 
In  contact  with  the  atmosphere,  and  vapo- 
rizes from  agitation.  Maryland  Fire  Ins. 
€k>.  V.  Whlteford,  31  Md.  219,  224,  100  Am. 
Bep.  45. 

Benzine  Is  a  liquid,  consisting  mainly 
of  the  lighter  and' more  volatile  hydrocarbons 
of  petroleum  or  kerosene  oil,  used  as  a  sol- 
vent and  for  cleansing  soiled  fabrics.  Ben- 
Blne  Is  Included  under  the  general  head  of 
"Drugs  and  Chemicals,"  as  used  In  a  fire 
policy  Insuring  a  stock  of  goods  of  that  na- 
ture. Phoenix  Ins.  Co.  v.  Flamming,  44  S. 
W.  464,  465,  65  Ark.  54,  39  L.  R.  A.  780,  67 
Am.  St  Rep.  900.  See,  also,  Carrigan  v. 
Lycoming  Fire  Ins.  Co.,  53  Vt  418,  426»  88 
Am.  Rep.  687. 


BEQUEATH. 

See,  also,  "Give  and  Bequeath.** 

"Bequeath"  signifies  a  disposition  by 
will.  Jordan  v.  Jordan's  Adm'r,  65  Ala.  301, 
307. 

The  word  "bequeath"  Implies  an  Inten- 
tion to  grant  an  Interest  In  the  person  named, 
and  not  to  make  him  a  mere  trustee  for  an- 
other. McMullln  V.  Leslie,  29  Pa.  (5  Casey) 
314,  315. 

The  words  "bequeath  to,"  as  used  In  a 
will  devising  one-half  of  testator's  realty  to 
his  daughter  during  her  natural  life,  then  aft- 
er her  decease  "to  bequeath  to"  her  son,  his 
heirs  and  assigns,  forever,  mean  "to  go  to," 
and  are  Intended  to  express  the  testator's  di- 
rect devise  to,  the  son.  Nelson  v.  Combs,  18 
N.  J.  Law  (3  Har.)  27,  30. 

Devise  synoBymoiuu 

The  popular  sense  of  the  word  "be- 
queath" Includes  "devise."  Indeed,  the 
terms  are  used  as  synonymous  or  equivalent 
by  the  lexicographers.  Ogle  v.  Tayloe,  49 
Md.  158,  175. 

In  the  construction  of  statutes  the  words 
"bequeath"  and  "devise"  shall  be  held  to 
mean  the  same  thing.    Ky.  St  1903,  $  467. 

Whetkier  the  word  "bequeath"  means  the 
same  as  "devise,"  when  used  In  a  will,  Is 
to  be  determined  by  the  connection  In  which 
It  Is  found.    Dow  v.  Dow,  36  Me.  211,  216. 

The  term  "bequeath"  is  the  proper  term 
to  be  used  in  a  will  to  denote  a  gift  of  per- 
sonal property,  but  when  the  context  shows 
that  It  Is  used  by  the  testator  In  a  different 
sense,  It  will  be  construed  to  include  real  es- 
tate, and  to  be  synonymous  with  the  term 
"devise."  Borgner  v.  Brown,  33  N.  B.  92, 
94,  133  Ind.  391;  In  re  Hoover's  Bstate,  7 
N.  Y.  Supp.  283,  54  Hun.  106;  Lasher  v. 
Lasher  (N.  Y.)  13  Barb.  106,  109;  Shumate 
V.  Bailey,  20  S.  W.  178,  179,  110  Mo.  411; 
Cramer  v.  Cramer,  71  N.  Y.  Supp.  60,  61,  35 
Misc.  Rep.  17. 

Gen.  St.  f  2269,  authorizes  a  married 
woman  to  make  a  will,  but  provides  that 
"she  shall  not  bequeath  away  from  her  hus- 
band more  than  one-half  of  her  property, 
both  personal  and  real,  without  his  consent 
In  writing."  Held,  that  the  word  "be- 
queath," as  used  In  such  section  by  the  leg- 
islators, was  not  used  in  its  legal  and  tech- 
nical sense,  which  Is  limited  to  gifts  of  per- 
sonalty only,  but  was  used  In  Its  popular 
sense,  and  as  so  used  was  referable  to  both 
personalty  and  realty.  Logan  v.  Logan,  17 
Pac.  99,  101,  11  Colo.  44. 

As  used  In  Gen.  St  394,  $  35,  providing 
that  no  man  while  married  shall  bequeath 
away  from  his  wife  more  than  one-half  his 
property,  nor  shall  any  woman  while  mar- 
ried bequeath  away  from  her  husband  more 
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than  one-half  of  her  property,  ••bequeath" 
means  •'devise  and  bequeath."  Barry  v. 
Barry,  15  Kan.  587.  590. 

It  is  not  essential  to  the  ralidlty  of  a  be- 
quest that  a  testator  should  use  the  word 
"give"  or  "bequeath,"  or  other  expression 
of  similar  signification.  In  re  Thompson, 
5  Dem.  Snr.  883,  396. 

As  limltecl  to  penoiuJty. 

••Bequeath"  is  properly  applied  to  gifts 
by  will  of  personal  property,  and  not  realty. 
Logan  V.  Logan,  17  Pac.  99,  100,  11  Colo.  44; 
Delafield  v.  Barlow,  14  N.  E.  498,  500,  107 
N.  Y.  535;  Haug  v.  Schumacher,  60  N.  B. 
245,  246,  16G  N.  Y.  506;  Rountree  v.  Pursel, 
39  N.  E.  747,  749,  11  Ind.  App.  522;  Borgner 
V.  Brown,  33  N.  E.  92,  94,  133  Ind.  391;  Lash- 
er V.  Lasher  (N.  Y.)  13  Barb.  106»  109;  In  re 
Hoover's  Estate,  7  N.  Y.  Supp.  283,  54  Hun, 
106. 

••Where  a  testator  uses  the  word  •be- 
queathed* Instead  of  the  words  •bequeath  and 
devise,*  in  the  disposition  of  property  stated 
in  the  will  to  have  been  'bequeathed*  to  her, 
it  shows  an  Intention  to  confine  the  operation 
of  the  will  to  personal  property  only.*'  Lalng 
V.  Barbour,  119  Masa  523,  525. 

The  word  **bequeath*'  is  commonly  used 
with  reference  to  the  disposition  of  personal 
property,  so  that,  as  used  in  a  statute  which 
provides  that  no  nuncupative  will  shall  be 
good  when  the  estate  bequeathed  shall  ex- 
ceed in  value  $150 — ^that  Is,  not  proved  as 
therein  prescribed — the  estate  which  may  be 
bequeathed  by  a  nuncupative  will  is  thereby 
limited  to  personal  estate.  And  such  a  will 
bequeathing  real  estate  is  of  no  effect.  In 
re  Davis'  Will,  79  N.  W.  761,  762,  103  Wis. 
455. 

The  word  ••bequeath"  is  more  properly 
used  in  a  will  to  designate  a  mere  gift  of  per- 
sonal property,  while  the  word  **devise" 
should  be  added  to  the  other  words  if  real 
estate  is  also  Included  in  the  gift. — Scholle  v. 
Scholle,  21  N.  E.  84,  85,  113  N.  Y.  261. 

Gen.  St.  1886,  c  69,  H  2,  3,  relating  to 
bequests  to  married  women,  has  reference 
to  both  real  and  personal  property.  Leigh- 
ton  T.  Sheldon,  16  Minn.  243,  247  (Gil.  214, 
219). 

BEQUEATH  ABSOLITTEIiY. 

It  was  said  in  Yocum  v.  Slier,  160  Mo. 
281,  289,  61  S.  W.  208,  212:  •'By  the  words 
•bequeath  absolutely,*  testator  unquestiona- 
bly Intended  to  devise  to  his  son  his  whole 
estate  in  said  lands.  These  words  are  am- 
ple for  that  purpose  in  a  will,  and  it  is  un- 
necessary to  cite  precedents  to  establish  that 
it  has  been  often  so  held."  Roth  v.  Rausch- 
enbusch,  78  S.  W.  664,  665,  173  Mo.  582,  61 
L.B.  A.45G. 


BEQXTEATHMENT. 

••Bequeathments,"  as  used  In  a  will  pro- 
viding that  a  testator's  plantation  should  be 
equally  divided  between  his  two  sons,  and 
that,  if  the  testator's  wife  should  remain  his 
widow  and  should  live  until  his  sons  came 
to  their  plantation,  then  the  sons  should  have 
the  testator's  stock  and  farming  utensils, 
and  that,  if  any  of  the  testator's  children  or 
his  present  wife  should  die  without  lawful  is- 
sue, the  ••bequeathments"  to  them  should 
descend  to  the  survivors,  must  be  limited 
to  the  personal  bequest  made  to  the  testa- 
tor's children  by  his  last  wife,  and  hence  J. 
and  N.  take  the  estates  in  fee  simple.  Black- 
well  V.  Blackwell,  15  N.  J.  Law  (3  J.  & 
Green)   386,   392. 

BEQUEST. 

See  ••Conditional  Bequesf*;  "Ck>ntingenl 

Bequest";  •'Executory  Bequest" 
As  contract,  see  *'Contract" 
Oharltable  bequest,  see  ••Charity." 

The  word  ••bequest"  is  a  word  appropri- 
ated to  a  testamentary  disposition  of  per- 
sonalty. In  re  Fetrow's  Estate,  58  Pa.  (8 
P.  F.  Smith)  424,  427;  Still  v.  Spear,  45  Pa. 
(9  Wright)  168,  171. 

••Bequest*'  technically  means  a  testa- 
mentary disposition  of  personalty,  and  is  not 
accurately  applied  to  a  testamentary  dispo- 
sition of  land.  Fetrow's  Estate,  68  Pa.  (8 
P.  F.  Smith)  424,  427. 

It  is  not  essential  to  the  validity  of  a 
bequest  that  a  testator  should  use  the  word 
••give"  or  ••bequeath,"  or  other  expression  of 
similar  signification.  In  re  Thompson,  5 
Dem.  Sur.  393,  396. 

A  bequest  is  a  gift  by  will  of  personal 
property,  but,  in  order  to  favor  the  nuinifest 
intention  of  the  testator  as  shown  by  tbe 
context  of  his  will,  the  courts  often  cod- 
strue  the  word  ••bequest"  to  mean  devise, 
and  the  word  ••devise"  to  mean  bequest 
Rountree  v.  Pursell,  39  N.  B.  747,  748,  11 
Ind.  App.  522;  Ladd  v.  Harvey,  21  N.  H.  0 
Fost)  514,  528;  In  re  Stumpenhonsen's  & 
tate,  79  N.  W.  376,  377,  108  Iowa,  555. 

Where  a  codicil  revoking  the  devise  of  a 
house  and  lot  uses  the  word  •'bequest"  in- 
stead of  ••devise,"  **bequest"  is  to  be  con- 
strued as  synonymous  with  "deYlfle." 
Thompson  v.  Gaut,  82  Tenn.  (14  Lea)  8ia  ^^ 

The  word  ••bequest"  may  mean  any  gift 
by  will,  whether  it  consists  of  personal  or 
real  property.  As  used  in  Dower  Act  1845, 
authorizing  the  widow  to  elect  whether  to 
renounce  the  benefit  of  a  devise  or  bequest 
and  take  dower  and  her  distributive  share  of 
the  husband's  personal  estate,  it  is  a  con- 
trovertible term  with  ••devise,"  and  InclndM 
a  gift  by  will  of  land,  and  Interest  therein. 
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as    well    as   personal   property.    Brans   t. 
Price,  8  N.  B.  854,  857,  118  lU.  593. 

The  word  ''bequest,"  if  so  intended  in  a 
will,  will  pass  real  estate.  Wyman  y.  Wood- 
bury, 83  N.  Y.  Supp.  217,  220,  86  Hun,  277. 

Iiesaoy  synonymoiu. 

In  tbe  construction  of  statutes,  the  words 
"bequest"  and  "legacy"  shall  be  held  to 
mean  the  same  thing,  and  to  embrace  and  in- 
clude either  real  or  personal  estate  or  both. 
Ky.  St  1903,  $  467. 

BEREFT  OF  REASON. 

One  is  "bereft  of  reason,"  so  as  to  be 
excusable  for  failure  to  give  notice  of  a  per- 
sonal injury,  where  he  was  mentally  disqual- 
ified so  to  do.  Whitney  t.  Town  of  Lon- 
donderry, 54  Vt  41. 

A  statute  exempting  such  persons  as  are 
injured  on  the  highway  from  giving  notice  of 
such  injuries,  if  thereby  they  are  bereft  of 
reason,  does  not  mean  that  one  who  by 
slight  injuries  is  temporarily  deprived  of  his 
reason,  or  who  by  reason  of  the  faintness  or 
concussion  from  a  sudden  fall  is  left  in- 
sensible for  a  short  time,  but  when  reaction 
takes  place  the  mind  resumes  its  natural 
and  normal  state,  is  bereft  of  reason,  with- 
in the  meaning  of  the  statute.  But  if,  after 
the  primary  effects  of  the  injury  have  sub- 
sided, and  time  and  opportunity  are  given 
for  the  mind  and  reason  to  resume  their  func- 
tions^  and  they  cannot  perform  them,  not 
from  mere  pain  or  weakness,  but  because 
their  functions  are  deranged,  disordered,  or 
abated,  and  the  party  is  then  left  in  such  a 
state  that  he  is  incapable  of  exercising  his 
reasoning  powers  so  as  to  understand  sim- 
ple matters  of  business,  like  giving  a  notice 
in  such  case,  and  that  continued  for  20  days 
or  more,  then  his  state  and  condition  was 
that  of  one  bereft  of  his  reason.  But  if  the 
Injured  person,  after  the  primary  effects  of 
the  injury  have  passed,  and  the  physical  sys- 
tem has  the  time  and  opportunity  to  resume 
its  normal  condition,  is  still  left  in  a  state 
of  insanity,  insensibility,  or  otherwise  de- 
prived of  his  reason,  and  that  condition  is,  in 
character,  fixed,  then,  if  never,  or  in  a  longer 
or  shorter  time,  his  reason  may  return  to  him, 
the  fact  is  established  that  by  the  injury  he 
was  bereft  of  his  reason.  Gonyeau  y.  Town 
of  Milton.  48  Vt  172,  174. 

BERME  BANK. 

The  berme  bank  of  a  canal  is  the  bank 
opposite  the  towpath;  is  a  hitching  place  for 
boats  when  not  in  motion;  forms  a  place  for 
boatmen  and  canal  repairers  to  walk  along 
the  canal;  is  a  place  to  load  and  unload  car- 
goes; is  a  place  to  pass  to  and  from,  to  keep 
the  canal  in  repair  when  necessary.  Morris 
Canal  &  Banking  Co.  v.  Fagin,  22  N.  J.  Eq. 
(7  G.  B.  Green)  430,  437. 


BERRIES. 

Tariff  Act  1842,  exempting  from  duty 
berries  or  vegetables  used  principally  in  dye- 
ing or  composing  dyes,  applies  to  the  berries 
in  their  native  state,  and  not  after  they  are 
transmuted  by  manufacture  into  a  substance 
which  takes  a  different  denomination  in  com- 
merce. Schneider  v.  Lawrence  (U.  S.)  21 
Fed.  Cas.  715,  716. 

The  expression  "berries  edible  in  their 
natural  condition,''  in  Tariff  Act  July  24, 
1897,  c.  11,  $  1,  Schedule  G,  par.  262,  30  Stat 
171  [U.  S.  Ck>mp.  St  1901,  p.  1651],  means 
berries  which  are  in  their  natural  condition 
as  imported,  and  are  edible  either  in  that 
state  or  cooked;  and  foxberries,  imjported  in 
casks  filled  with  water — ^the  function  of  the 
water  not  being  to  chemically  change  the 
berries  or  to  act  as  a  preservative,  but  to  fur- 
nish a  cushion  against  the  injuries  incident 
to  transportation,  similar  to  that  furnished 
by  sawdust  in  the  transportation  of  grapes 
— are  in  their  natural  condition,  and  are 
dutiable  under  said  provision,  and  not  un- 
der paragraph  559  of  said  act,  $  2,  Free  list, 
30  Stat  198  [U.  S.  Comp.  St  1901,  p.  1679], 
relating  to  "berries  green,  ripe  or  dried,  not 
provided  for."  Boak  v.  United  States  (D. 
S.)  125  Fed.  599,  600,  60  C.  a  A.  335. 

BESIDES. 

Testator's  will  recited,  "I  leave  and  be- 
queath to  my  niece  all  the  money  I  die  pos- 
sessed of  besides  all  I  bequeathed  to  her  in 
my  former  will."  Held,  that  the  word  "be- 
sides" meant  in  addition  to,  over  and  above, 
outside  of,  and  tbe  language  was  sufficiently 
certain  to  transfer  to  the  niece  whatever 
money  the  testator  had  at  his  death,  in  re 
Beckett's  Will,  103  N.  Y.  167,  177,  8  N.  E. 
506,  508. 

BESOT. 

To  "besot"  is  to  stupify;  to  make  dull  or 
senseless;  to  make  to  dote;  and  "to  dote" 
is  to  be  delirious,  silly,  or  insane.  Such  is 
the  meaning  of  the  word  in  an  offer  in  a 
libel  case  to  prove  that  defendant's  mind  at 
the  time  of  speaking  the  words  complained 
of  was  so  besotted  by  a  long  course  of  dis- 
sipation that  no  one  would  believe  him.  It 
is  error  not  to  admit  such  evidence  in  miti- 
gation of  damages  and  to  disprove  malice. 
Gates  ▼.  Meredith,  7  lnd«  440,  441. 

BEST. 

See  "Deemed  Best";  "Think  Best" 

The  use  of  the  word  "best"  in  a  pro- 
vision in  a  will  authorizing  the  trustee  to  pay 
to  testator's  granddaughter  such  portion  of 
the  income  from  a  trust  fund  amounting  to 
160,000  a  year  as  he  might  consider  best,  dhr- 
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ing  her  natnral  life,  does  not  show  that  the 
bequest  was  for  her  maintenance,  as  It  did 
not  oblige  the  trustee  to  pay  her  any  amount, 
and  he  might  at  any  time  withhold  the  en- 
tire income.  Bartlett  y.  Slater,  22  AU.  678» 
679,  63  Conn.  102,  55  Am.  Rep.  73. 

A  contract  to  erect  a  building  of  '*the 
best  lumber"  construed  to  mean  the  best 
lumber  of  wliich  buildings  were  ordinarily 
constructed  at  that  place.  Mclntire  y. 
Barnes,  4  Colo.  285. 

A  letter  from  an  agent  for  one  piano,  in 
which  he  had  spoken  of  selling  a  certain 
piano  for  the  "best,"  is  not  to  be  construed 
as  meaning  that  such  piano  is  superior  to  all 
others.  "Things  may  be  best,  in  the  sense 
of  ranking  in  the  yery  first  class,  without 
being  superior  to  each  other;  and  one  piano 
may  be  best  for  one  purpose,  and  another 
for  another."  Whittemore  y.  Weiss,  33  Mich. 
348^354. 

The  use  of  the  word  "Best,"  in  a  cer- 
tain arrangement,  held  to  constitute  a  color- 
able imitation  of  complainant's  mark  on 
packages  of  flour.  Pillsbury  y.  Plllsbury- 
Washburn  Flourmills  Co.  (U.  8.)  64  Fed.  841, 
847,  12  C.  O.  A.  432. 

BEST  BIDDER. 

Bates'  Ann.  St  Ohio,  f  2435-7,  giylng  a 
board  of  public  officers  authority  to  make  a 
contract  with  the  "lowest  and  best  bidder," 
confers  upon  the  board  a  discretion  with 
respect  to  awarding  the  contract,  which  can- 
not be  controlled  by  mandamus.  State  y. 
Hermann,  59  N.  B.  104,  68  Ohio  St  440. 

BEST  EVEDEHCE. 

The  "best  eyidence"  means  the  best  eyi- 
dence  which  can  be  adduced  In  the  nature  of 
the  case.  Scott  y.  State,  8  Tex.  App.  103, 
104. 

The  term  "best  eyidence,"  as  used  In  the 
statement  of  the  rule  that  where  the  "best 
eyidence"  the  nature  of  the  case  will  admit 
of  cannot  be  had,  the  "best  eyidence"  that 
can  be  had  shall  be  allowed,  means  that  If 
the  best  legal  eyidence  cannot  "be  produced, 
the  best  legal  evidence  that  can  be  had 
should  be  admitted.  Gray  y.  Pentland  (Pa.) 
2  Serg.  &  R.  23,  34. 

Within  the  rule  In  the  production  of  eyi- 
dence which  requires  the  best  evidence  of 
which  the  case  is  susceptible,  the  term  "best 
evidence"  does  not  demand  the  greatest 
amount  of  eyidence  which  can  possibly  be 
given  of  any  fact  but  its  design  is  to  pre- 
vent the  introduction  of  any  which,  from 
the  nature  of  the  case,  supposes  that  better 
evidence  is  in  the  possession  of  the  parties. 
Thus  a  title  by  deed  must  be  proved  by  the 
production  of  the  deed  itself,  if  it  is  within 


the  power  of  the  party,  for  this  to  the  best 
evidence  of  which  the  case  Is  susceptible. 
Manhattan  Malting  Co.  y.  Sweteland,  36  Pac. 
84,  14  Mont  269. 

The  rule  requiring  the  production  of  the 
best  evidence  of  which  the  case  is  susceptible 
does  not  demand  the  greatest  amount  of  evi- 
dence which  can  be  given  on  the  litigated 
fact  Its  design  is  to  prevent  the  introduc- 
tion of  any  where  the  law  presumes  or  tbe 
proof  shows  that  better  evidence  is  in  the 
possession  or  und^r  the  control  of  the  party. 
The  rule  only  excludes  tliat  evidence  whlcb 
indicates  the  existence  of  more  original 
sources  of  information,  and  the  term  is  con- 
fined to  cases  where  there  exists,  or  Is  pre- 
sumed to  exist  primary  as  well  as  secondary 
evidence.  United  States  Sugar  Refinery  v. 
E.  P.  Allis  Co.,  9  U.  8.  App.  550,  554,  6  C 
C.  A.  121,  56  Fed.  786. 

Nothing  more  is  intended  by  the  rule 
tliat  the  "best  evidence"  is  requhred  than 
that  evidence  which  is  merely  substitution- 
ary in  its  nature  shall  not  be  received  so  long 
as  the  original  evidence  can  be  supplied.  ^'It 
does  not  allow  secondary  evidence  to  be  sub- 
stituted for  that  such  is  primary.  It  will 
not  permit  the  contents  of  a  deed  or  other 
written  instrument  to  be  proved  by  parol 
when  the  instrument  itself  can  be  produced. 
It  has  nothing  to  do  with  the  choice  of  wit- 
nesses. It  never  excludes  a  witness  upon  the 
ground  that  another  is  more  credible  or  re- 
liable." Hence  the  testimony  of  one  who 
was  present  and  heard  a  witness  testify  hi 
a  former  trial  as  to  what  such  witness  tes- 
tified to  is  not  objectionable  on  the  ground 
that  it  is  not  the  best  evidence,  and  tliat  the 
legally  appointed  stenographer  who  took 
notes  of  the  testimony  could  give  better  evi- 
dence.   State  y.  McDonald,  65  Me.  466^  467. 

"The  term  'best  evidence*  is  confined  to 
cases  where  the  law  has  divided  testimony 
Uito  primary  and  secondary.  And  there  are 
no  degrees  of  evidence,  except  where  some 
document  or  other  instrument  exists,  the 
contents  of  which  should  be  proved  by  an 
original,  rather  than  by  other  testimony, 
which  is  open  to  danger  of  inaccuracy.  Bat 
where  living  witnesses  are  placed  on  the 
stand,  one  is,  in  law,  on  the  same  footing 
with  another.  If  he  can  testify  at  all,  he 
can  testify  in  the  presence  as  well  as  in  the 
absence  of  those  who  may  be  supposed  wiser 
or  more  reliable."  Elliott  v.  Van  Buien,  83 
Mich.  49,  53,  20  Am.  Rep.  668. 

BEST  HE  OAH. 

Where  defendant  employed  cotton  bro- 
kers to  buy  for  him  certain  cotton,  not  to 
exceed  a  certain  price,  the  Instructions  to 
the  broker  being  "the  best  you  can,"  tbe 
phrase  "the  best  you  can"  meant  that  they 
were  to  have  the  largest  possible  discretion 
to  buy  as  opportunity  should  offer  at  prices 
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not  exceeding  the  prescribed  limit    Marland 
T.  Stanwood,  101  Mass.  470,  477. 

An  agent  authorized  to  sell  certain  per- 
sonalty, doing  the  "best  he  can"  with  it,  and 
treating  it  as  it  were  his  own,  has  authority 
to  ship  the  property  to  another  market  than 
that  in  which  he  resides,  where  such  ship- 
ments are  common,,  and  seem  to  the  agent 
to  be  for  the  best  interests  of  all  the  par- 
ties. McMorris  t.  Simpson  (N.  Y.)  21  Wend. 
€10. 

A  statute  requiring  the  tax  lister  to  as- 
certain, "as  best  he  can,"  the  property  own-  j 
ed  by  a  person  falling  to  make  an  inventory 
of  his  taxable  property,  is  to  be  construed  as 
giving  the  lister  the  right  to  use  all  law- 
ful means  in  ascertaining  the  amount  of 
property  belonging  to  such  person.  Taylor 
V.  Moore,  21  Atl.  919,  921,  63  Vt  60. 

B£8T  HOR8E  IN  THE  WORI.D. 

A  statement  in  negotiations  leading  to 
the  sale  of  a  horse  that  it  is  the  best  horse , 
in  the  world  does  not  constitute  a  false  rep- 
resentation, even  though  known  to  be  false 
by  the  maker,  but  is  a  mere  puffing  of  the 
value  of  the  horse.  State  v.  Hefner,  S4  N. 
C.  751,  753. 

BEST  INFORMATION. 

An  assessor  required  to  act  upon  the 
best  information  he  can  obtain,  on  failure 
of  taxpayer  to  furnish  any  report  as  to  the 
property,  may  act  upon  the  Information  ob- 
tained by  inquiring  of  those  likely  to  know, 
and  from  his  own  judgment  upon  the  general 
facts  of  the  case,  and  it  is  sufficient  if  he 
ascertains  enough  to  found  upon  it  an  honest 
belief  that  the  taxpayer  has  taxable  property 
which  he  keeps  back  from  taxation.  Town 
of  Hartford  v.  Champion,  54  Ck>nn.  436»  7  AtL 
721. 

BEST  KNOWN  APPLIANCES. 

"The  phrase  'best  known  appliances'  is 
susceptible  of  different  interpretations.  It 
may  be  taken  to  mean  the  best  appliances 
known,  or  the  best  approved  or  acknowl- 
edged appliances,  or  those  appliances  which 
are  best  known,"  As  used  in  an  instruction 
that  a  railroad  company  was  required  to  use 
such  appliances,  it  was  held  to  mean  such  ap- 
pliances as  the  progress  of  science  and  im- 
provement had  shown,  by  experience,  to  be 
the  best,  and  which  had  become  generally 
known.  It  was  error  to  use  the  phrase  with- 
out defining  its  meaning.  Hagan  v.  Chicago, 
D.  &  C.  G.  T.  J.  R.  Co.,  49  N.  W.  509,  611,  86 
Mich.  615. 

BEST  OF  ABIUTT. 

The  words  "to  the  best  of  my  ability,"  in 
the  oath  of  an  officer  to  so  perform  the  duties 


of  his  office,  are  not  a  compliance  with  the 
statute  requiring  an  oath  to  fully  and  impar- 
tially discharge  such  duties.  Hayter  v.  Ben- 
ner,  52  Ati.  351,  352,  67  N.  J.  Law,  359. 

The  official  bond  of  a  treasurer  of  a 
school  district  was  conditioned  that  he  would 
well  and  truly  fulfill  the  duties  of  his  office, 
"to  the  best  of  his  ability  and  according  to 
law."  Held,  that  the  words  "to  the  best  of 
his  ability"  were  insufficient  to  constitute  a 
condition,  and  therefore  did  not  limit  the 
treasurer's  obligation;  the  court  saying,  "The 
words  'best  of  his  ability'  cannot  be  con- 
strued as  a  condition  exempting  the  officer 
from  performance  of  his  duty  on  account  of 
accident,  on  the  ground  that  he  was  not  pos- 
sessed of  the  requisite  ability.'*  The  moneys 
in  said  treasurer's  care  being  accidentally 
consumed  by  fire,  "without  want  of  care  and 
diligence  on  his  part,"  he  was  to  be  held  lia- 
ble, as  though  the  words  "best  of  his  ability" 
did  not  occur  in  the  bonds;  these  words  ex- 
pressing no  condition  restricting  the  defend- 
ant's liability.  Union  Dist.  Tp.  v.  Smith,  89 
Iowa,  9, 12,  18  Am.  Rep.  39. 

BEST  OF  HIS  INFOBMATION  AND  BE- 
I.IEF. 

An  affidavit  that  an  information  is  true, 
according  to  the  best  of  the  affiant's  informa- 
tion and  belief,  will  be  construed  to  be  a  ver- 
ification upon  Information  and  belief,  as  re- 
quired by  Comp.  Laws,  $  1879.  State  v. 
Whlsner,  10  Pac.  852,  857,  35  Kan.  271. 

BEST  OF  HIS  KNOWI.EDGE  AND  BE- 
LIEF. 

The  phrase  "to  the  best  of  deponent's 
knowledge  and  belief  Is  of  Judicial  origin, 
and  its  import  Is  the  same  as  the  phrase  "so 
far  as  the  deponent  knows,  and  as  he  verily 
believes."  Both  imply  that  the  deponent  has 
information  or  evidence  of  the  facts  asserted, 
which,  though  it  may  not  amount  to  certain 
knowledge,  is,  in  his  judgment,  sufficient  to 
justify  a  conclusion  of  the  facts  to  which  he 
swears.    Diehl  v.  Perle  (Pa.)  2  Miles,  47,  49. 

An  affidavit  of  defense,  stating  certain 
facts  to  be  to  the  best  of  the  "knowledge  and 
belief"  of  affiant  is  insufficient,  as  it  does  not 
mean  affiant's  actual  personal  knowledge. 
First  Nat.  Bank  of  Clarion  v.  Gregg,  79  Pa. 
(29  P.  F.  Smith)  384,  387. 

BEST  OF  THEIB  JTJDGKENT. 

The  words  "impartially  and  according  to 
the  best  of  their  judgment"  In  Act  June  13, 
1836,  which  requires  the  taking  of  an  oath  by 
persons  selected  to  assess  damages,  to  per- 
form their  duties  impartially  and  according 
to  the  best  of  their  judgment,  has  not  the 
same  meaning  as  the  words  "faithfully  to  dis- 
charge their  duties,"  and  therefore  an  oath  in 
the  latter  words  is  insufficient.  In  re  Nice- 
town  Lane  (Pa.)  32  Leg.  Int  28. 
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BEST  BOITTE. 

The  laying  out  of  tbe  most  feasible  road 
between  two  fixed  bounds  Is  not  necessarily 
equlyalent  to  the  laying  out  of  the  best  route 
for  the  accommodation  of  public  trayel  be- 
tween the  same  bounds.  In  the  one  case  the 
test  is  arbitrary  and  unyielding.  In  the  oth- 
er it  is  governed  by  a  reasonable  public  ne- 
cessity. Spaulding  y.  Town  of  Groton,  44  AtL 
88,  89,  68  N.  H.  77. 

BESTIALITY. 

ks  buggery,  see  •'Buggery.'' 

Bestiality  Is  sexual  connection  between 
a  human  being  and  a  brute  of  the  opposite 
sex.  Ausman  y.  Veal,  10  Ind.  855,  858,  71 
Am.  Dec  831. 

BESTOW. 

"Bestowed"  means  used  or  placed,  and 
never  means  performed,  so  that,  as  used  in 
Code  Civ.  Proc.  Cal.  $  1183,  providing  that 
certain  persons  shall  have  a  lien  upon  prop- 
erty upon  which  they  have  bestowed  labor,  it 
does  not  require  the  person  to  labor  personal- 
ly, but  gives  a  lien  to  one  who  has  caused  his 
employes  to  perform  labor.  Macomber  y. 
Bigelow,  58  Pac.  812,  814,  126  Oal.  9. 

To  "bestow"  is  to  give,  confer,  impart, 
so  that  a  direction  in  a  will  giving  the  residue 
of  the  estate,  to  be  bestowed  as  he  may  wise- 
ly direct,  indicates  a  gift  to  some  one  other 
than  the  trustee.  In  re  Foley's  Will,  10  N. 
T.  Supp.  12,  13,  2  Oon.  8ur.  298. 

BET. 

A  bet  Is  ordinarily  an  agreement  be- 
tween two  or  more  persons  that  a  sum  of 
money  or  some  valuable  thing,  in  contribut- 
ing which  all  agree  to  take  part,  shall  be- 
come the  property  of  one  or  more  of  them 
on  the  happening  in  the  future  of  an  event, 
at  the  present  uncertain,  or  upon  the  ascer- 
tainment of  a  fact  in  dispute.  Rich  v.  State, 
88  Tex.  Cr.  R.  198,  200,  42  S.  W.  291,  88  L.  R. 
A.  719. 

It  is  difficult  to  give  a  legal  definition  of 
a  "bet"  In  ordinary  acceptation,  a  bet  is  a 
placing  pf  something  valuable  belonging  in 
part  to  each  of  two  individuals  In  such  a 
position  that  it  is  to  become  the  sole  property 
of  one  on  the  result  of  some  unsettled  ques- 
tion. Each  of  the  parties  risks  something 
which  he  may  lose,  and  each  may  gain  some- 
thing beyond  what  he  risks,  and  it  does  not 
apply  to  a  case  where  a  physician  performs  a 
service  for  which  he  is  entitled  to  compensa- 
tion, but  which  he  agrees  to  relinquish,  on  it 
being  shown  that  the  person  for  whom  he 
renders  the  service  was  not  a  pauper  having 


a  settlement  in  the  town  In  which  tiie  servioi 
was  rendered.  Edson  y.  Town  of  Pawlet,  22 
Vt  291,  293. 

"A  bet  is  a  promise  apon  the  part  of  eacb 
of  the  betting  parties  to  pay  to  the  other 
party  the  amount  of  his  debt  if  he  loses.** 
McQrath  y.  Kennedy,  2  AtL  438,  439, 15  B.  I. 

209. 

A  bet  is  where  each  party  contribute 
money  or  some  valuable  thing,  termed  tbe 
"stake,"  getting  a  chance  to  gain  a  portion  cs 
all  of  that  constituting  the  stake,  and  taking 
a  chance  to  lose  his  own  contribution.  Ha^ 
ris  V.  White,  81  N.  T.  532,  539. 

The  words  "wagering,"  "playing,"  "gam- 
ing," and  "betting,"  though  each  have  a 
meaning  more  or  less  different  from  the  oth- 
er, are  often  used  one  for  the  other.  Throw- 
er y.  State,  45  S.  B.  128,  127, 117  Ga.  753. 

The  mere  statement  that  a  defendant 
bet  at  a  pool  table,  without  more,  is  insuffi- 
cient proof  of  the  fact  that  he  bet  anything 
of  value  other  than  what  is  charged  for  the 
use  of  the  table.  Bone  y.  State,  63  Ala.  185, 
186. 

Gamlas  dlstlnBnlalied. 

In  common  usage  the  term  '^tttng" 
may  sometimes  be  employed  Interchangeably 
with  gaming,  but  not  always.  If  two  persons 
play  at  cards  for  money  they  are  said  to  be 
gambling  or  gaming;  but  they  are  gaudng 
because  they  lay  a  wager,  or  make  a  bet  on 
the  result  of  the  game;  and  therefore  to  say 
they  are  betting  is  equally  appropriate.  If 
two  persons  lay  a  wager  on  the  resuTt  of  a 
pending  election  it  will  be  said  that  they  are 
betting,  but  not  that  they  are  gaming.  There 
is  no  gaming  in  which  the  element  of  the 
wager  is  wanting,  but  there  is  betfing  which 
the  term  "gaming"  is  not  commonly  used  to 
express.  People  y.  Welthoff,  16  N.  W.  442. 
445,  51  Mich.  203,  47  Am.  Rep.  557.  See,  also. 
Thrower  v.  SUte,  45  S.  B.  126,  127,  U7  Ga. 
753. 

As  haaard  on  nnoertalA  erent. 

A  "wager"  or  "bet"  is  a  contract  by 
which  two  or  more  persons  agree  that  a  ce^ 
tain  sum  of  money,  or  other  thing,  shall  be 
paid  or  delivered  to  one  of  them  on  the  hap- 
pening, or  not  happening,  of  an  uncertain 
event  Jacobus  v.  Hazlett,  78  IlL  App.  239, 
241. 

Code,  f  1129,  forbidding  an  adult  to  "beT 
money  or  anything  of  value  with  a  minor, 
means  to  hazard  a  sum  ascertained  or  some- 
thing of  value  upon  the  future  happening  of 
some  event  then  uncertain.  Martin  v.  State 
(Miss.)  14  South.  580. 

"Betting"  commonly  means  the  putting 
of  a  certain  sum  of  money  or  valuable  thing 
at  stake  on  the  happening  or  not  happening 
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of  some  uncertain  erent.  Shaw  r.  Clark,  13 
N.  W.  786,  787»  48  Mich.  884,  48  Am.  Rep. 
474. 

A  bet  is  a  mutual  agreement,  a  tender  of 
a  gift  of  something  valuable,  which  is  to  be- 
long to  the  one  or  the  other  of  the  contending 
parties  according  to  the  result  of  a  trial  of 
chance  or  skill,  or  both  combined.  Long  t. 
State,  2  S.  W.  541,  22  Tex.  App.  194,  58  Am. 
Rep.  633. 

A  bet  or  wager  is  ordinarily  an  agree- 
ment between  two  or  more  that  a  sum  of 
money,  in  contributing  which  all  agreeing 
take  part,  shall  become  the  property  of  one 
of  them  on  the  happening  in  the  future  of  an 
event  at  present  uncertain.  People  v.  Fallon, 
89  N.  Y.  Supp.  866,  869,  4  App.  Dlv.  82. 

A  bet  is  usually  executory  on  both  sides, 
isolated  and  determined  by  events  independ- 
ent of  any  action  of  the  parties;  and  thus  a 
game  in  which  a  price  is  paid  for  a  chance  of 
a  prize,  and  it  is  determined  by  a  mechanical 
device  worked  by  the  manager  of  the  game, 
according  to  the  scheme  held  out  to  the  pub- 
lic, whether  he  who  pays  the  money  is  to 
have  the  prize  or  nothing,  is  not  a  wager,  but 
a  lottery.  Commonwealth  v.  Wright,  137 
Mass.  250,  261,  60  Am.  Dec.  306. 

Any  contract  or  agreement  for  the  pur- 
chase, sale,  loan,  payment,  or  use  of  any 
property,  real  or  personal,  the  terms  of  which 
are  made  to  depend  upon  or  are  to  be  varied 
and  affected  by  any  uncertain  event  in  which 
the  parties  have  no  interest,  except  that  cre- 
ated by  such  contract  or  agreement,  shall  be 
deemed  a  bet  or  a  wager.  Pub.  St  N.  EL 
1901,  p.  818,  c.  270,  f  18. 

Pretniium,  purse,  or  award  dlstinguisli- 
ed. 

"A  bet  or  wager  Is  ordinarily  an  agree- 
ment between  two  or  more  that  a  sum  of 
money  or  some  valuable  thing,  in  contribut- 
ing which  all  agreeing  take  part,  shall  be- 
come the  property  of  one  or  some  of  them 
on  the  happening  in  the  future  of  an  event  at 
present  uncertain.  There  must  be  two  or 
more  contracting  parties  having  mutual 
rights  in  respect  to  the  money  or  other  thing 
wagered  or  staked,  and  each  of  the  parties 
necessarily  risks  something,  and  has  a  chance 
of  making  something,  on  the  happening  or 
not  happening  of  an  uncertain  event.  A 
purse  or  prize  offered  by  a  party,  and  to  be 
awarded  to  the  successful  competitor  in  a 
contest  in  which  such  party  does  not  engage 
nor  has  any  chance  of  gaining,  but  only  per- 
haps of  losing,  is  without  the  elements  of  a 
chance  of  gain  or  a  risk  of  loss,  and  hence  is 
not  a  bet  or  wager."  Misner  v.  Knapp,  9  Pac 
66^  66,  18  Or.  135,  57  Am.  Rep.  6. 

**The  distinction  between  a  bet  or  wager 
and  a  premium  or  purse  is  thus  given  in  Har- 
ris V.  White,  81  N.  Y.  532:  A  bet  or  wager 
is  ordinarily  <an  agreement  between  two  or 


more  that  a  sum  of  money,  or  some  valuable 
thing,  m  contributing  which  all  agreeing  take 
part,  shall  become  the  property  of  one  or 
some  one  of  them  on  the  happening  in  the  fu^ 
ture  of  an  event  at  the  present  xmcertain, 
and  the  stake  is  the  money  or  thing  thus  put 
on  the  chance.  There  is  in  that  this  element 
that  does  not  enter  into  a  modern  purse, 
prize,  or  premium,  viz.,  that  each  party  to 
the  former  gets  a  chance  of  gain  from  the 
others,  and  takes  a  risk  of  loss  of  his  own 
to  them.  The  purse,  prize,  or  premium  is  or- 
dinarily some  valuable  thing  offered  by  a 
person  for  the  doing  of  something  by  others, 
into  the  strife  for  which  he  does  not  enter. 
He  has  not  a  chance  of  gaining  the  thing  of* 
fered,  and  if  he  abide  by  his  offer  that  he 
must  lose  it  and  give  it  over  to  some  of  those 
contending  for  it  is  reasonably  certain." 
Competing  for  premiums  offered  by  an  asso- 
ciation of  horse  races  is  not  competing  for 
bets  or  wagers,  and  therefore  an  agreement 
between  two  owners  of  horses  to  pool  all 
premiums  and  stake  moneys  awarded  on  their 
horses  and  to  divide  the  same  equally  is  val- 
id. Hanklns  v.  Ottlnger,  47  Pac.  254^  255,  11& 
Cal.  454,  40  L.  R.  A  76;  Porter  v.  Day,  37  N. 
W.  259,  261,  71  Wis.  296;  Morrison  v.  Ben- 
nett,  52  Pac.  553,  557,  20  Mont  560,  40  L.  a 
A.  158;  Porter  v.  Day,  37  N.  W.  259,  261,  71 
Wis.  296. 

In  a  wager  or  a  bet  there  must  be  two 
parties,  and  it  is  known,  before  the  chance  or 
uncertain  event  on  which  it  is  laid  is  accom- 
plished, who  are  the  parties  who  must  either 
lose  or  win.  In  a  premium  or  reward  there 
is  but  one  party  until  the  act  or  thing  or  pur- 
pose for  which  it  is  offered  has  been  accom- 
plished. A  premium  is  a  reward  or  recom- 
pense for  some  act  done;  a  wager  is  a  stake 
on  an  uncertain  event  In  a  premium  it  is 
known  who  is  to  give  before  the  event;  in  a 
wager  it  is  not  known  until  after  the  event 
Alvord  V.  Smith,  63  Ind.  58,  62;  People  v. 
Fallon,  39  N.  T.  Supp.  865,  869;  Hanklns  v. 
Ottlnger  (Cal.)  47  Pac  254,  255,  40  L.  R.  A 
76;  Treacy  v.  Chlnn,  79  Mo.  App.  648,  651; 
Alvord  V.  Smith,  63  Ind.  58,  59;  Delier  v. 
Plymouth  Agricultural  Soc.,  10  N.  W.  872, 
874,  57  Iowa,  481. 

Paroliase  of  optioiia. 

The  essential  elements  of  an  ordinary 
wagering  contract  are  (1)  an  agreement  by 
one  party  to  pay  another  a  sum  of  money,  or 
give  something  of  value,  If  a  certain  event 
happens;  (2)  a  reciprocal  agreement  by  the 
second  party  to  pay  the  first  a  sum  of  money, 
or  give  something  of  value,  if  a  certain  con- 
trary event  happens;  and  (3)  that  the  events 
contemplated  in  the  agreement  shall  be  some- 
thing other  than  the  passing  of  a  considera- 
tion between  the  parties.  In  a  wagering  con- 
tract upon  the  price  of  stock  both  parties  as- 
sume the  risk  of  either  gaining  or  losing.  In 
a  legitimate  transaction  through  an  agent  oi 
broker,  the  agent  or  broker  assumes  no  risk, 
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except  that  the  principal  may  not  be  able  to 
carry  out  his  agreement.  In  Wagner  v.  Hll- 
debrand,  41  Atl.  84,  86,  187  Pa.  136,  the  court 
says:  "A  purchase  of  stock  on  margin  for 
speculation  is  not  necessarily  a  gambling 
transaction.  If  it  Is  the  Intention  of  the  par- 
ties that  a  real  purchase  shall  be  made  by  the 
broker,  although  the  delivery  may  be  post- 
poned or  made  to  depend  upon  future  condi- 
tions the  transaction  Is  legal."  Windward  y. 
Lincoln,  51  AU.  106,  112,  23  R.  I.  476. 

"Betting,"  in  common  speech,  means  the 
putting  of  a  certain  sum  of  money  or  other 
yaluable  thing  at  stake  on  the  happening  or 
not  happening  of  some  uncertain  event  A 
purchase  of  options  Is  not  betting,  In  this 
sense,  though  It  resembles  It  in  the  fact  that 
risks  are  taken  on  uncertain  events,  and  that 
the  tendency  to  those  engaged  in  it  Is  de- 
moralizing. Shaw  V.  Clark,  13  N.  W.  786» 
787,  49  Mich.  884,  43  Am.  Rep.  474. 


"Bet"  is  synonymous  with  "wager."  It 
implies  risk,  but  does  not  necessarily  Imply 
risk  in  both  parties,  'rrhere  must  be  be- 
tween them  a  chance  of  gain  and  a  chance 
of  loss,  but  it  does  not  follow  that  each  of 
the  parties  to  the  bet  must  have  both  these 
chances.  If  from  the  terms  of  the  engage- 
ment one  of  the  parties  may  gain  bnt  cannot 
lose,  and  the  other  may  lose  but  cannot  gain, 
and  there  must  be  either  a  gain  by  the  one 
and  a  loss  by  tbe  other  according  to  the  bene- 
fit of  the  contingency,  it  is  as  much  a  bet  or 
wager  as  If  the  parties  had  shared  equally 
the  chances  of  gain  and  loss."  Shumate  y, 
Oommonwealth  (Va.)  15  Grat  653,  660. 

A  bet  as  a  wager.  Cassard  t.  Hlnman, 
14  N.  Y.  Super.  Ct  (1  Bosw.)  207,  213. 

"A  bet  is  a  wager  or  stake  laid  upon  the 
result  of  a  game  or  upon  a  certain  result  aris- 
ing from  other  things  than  games.  'Bet'  and 
'wager'  are  synonymous  terms,  and  are  ap- 
plied both  to  the  contract  of  betting  and 
wagering  and  to  the  thing  or  sum  bet  or 
wagered.  For  example,  one  bets  or  wagers, 
or  lays  a  bet  or  wager,  of  so  much  upon  a 
certain  result  but  these  terms  cannot  proper- 
ly be  applied  to  the  act  to  be  done  or  event  to 
happen  upon  which  the  bet  or  wager  is  laid. 
Bets  or  wagers  may  be  laid  upon  acts  to  be 
done,  events  to  happen,  or  facts  existing  or 
to  exist  Bets  or  wagers  may  be  Illegal,  and 
the  acts,  events,  or  facts  upon  which  they 
the  laid  may  not  be."  Woodcock  v,  Mc- 
Queen, 11  Ind.  14,  16. 

A  bet  is  a  wager,  and  the  betting  is  com- 
plete when  the  offer  to  bet  Is  accepted.  State 
V.  Welch  (Ala.)  7  Port  463,  465. 

A  wager  is  something  hazarded  on  the 
Issue  of  an  uncertain  event  A  bet  is  a  wa- 
Ror,  though  a  wager  is  not  necessarily  a  bet 
Cassard  v.  Hlnman,  14  N.  Y.  Super.  Ct  (1 
Bosw.)  207,  212. 


B«t  at  m  gaiplBg  iMuik. 

A  statute  providing  a  punishment  for  tht 
offense  of  "betting  at  a  gaming  bank,"  ex- 
hibited for  the  purpose  of  gaming,  meanfl 
the  betting  by  some  one  other  than  the  ex- 
hibitor or  dealer  of  the  game.  Where  tbe 
exhibitor  and  dealer  of  the  game  known  u 
monte  made  a  bet  with  one  of  the  personi 
betting  at  such  game  that  such  person  bad 
made  a  bad  bet  'It  was  a  bet  by  the  gamhig 
bank  against  a  player,  the  same  as  any  other 
bet  between  the  bank  and  those  playing 
against  it  A  gaming  bank  does  not  bet 
against  Itself,  but  against  tiioee  who  bet  at 
it  Defendant  could  not  exhibit  the  game 
and  at  the  same  time  bet  at  it"  Askey  v. 
Stete,  20  Tex.  App.  443,  444. 

The  phrase  "keeping  a  gaming  table  or 
bank"  correctly  describes  one  who  stands 
behind  a  table  and  throws  dice,  taking  the 
bids  of  all  others  thereon,  and  therefore  sncb 
a  person  cannot  be  convicted  of  betting  on 
such  a  game.  Shaw  y.  State  (Tex.)  83  &  W. 
1078. 

To  furnish  another  with  money  to  set  up 
a  faro  bank  and  receive  a  part  of  the  win- 
nings is  not  a  betting.  O'Blennla  y.  States 
12  Mo.  311,  812. 

The  term  "betting,"  within  the  meanbig 
of  a  statute  prohibiting  betting  at  any  gaming 
table,  Includes  playing  pool  with  a  tadt  un- 
derstanding that  the  loser  is  to  pay  the  table 
rent    Hall  v.  State  (Tex.)  84  &  W.  122. 

Bet  OB  mm  eleotton* 

A  statute  making  it  criminal  to  "bet  on 
an  election"  is  to  be  construed  as  including 
a  bet  that  one  candidate  will  beat  another. 
Commonwealth  v.  Pash,  80  Ky.  (9  Dana)  31. 

To  "bet  on"  an  election  is  in  effect  to 
bet  on  the  result  of  an  election,  and  is  an 
apt  phrase  to  designate  a  bet  upon  the  suc- 
cess or  defeat  of  a  candidate.  Common- 
wealth V.  Avery,  77  Ky.  (14  Bush)  626,  683, 
29  Am.  Rep.  429. 

In  the  statute  making  it  an  offense  to 
bet  on  an  election  the  words  "bet  on  elec- 
tion" mean  bet  on  the  result  State  v. 
Griggs,  11  S.  D.  740,  741,  34  W.  Va.  78. 

Betting  on  the  result  of  an  election  after 
it  has  been  held  is  not  betting  on  an  election. 
State  V.  McLelland,  86  Tenn.  (4  Sneed)  437, 
43a 

The  term  ''election,"  within  the  meaning 
of  a  statute  prohibiting  betting  on  an  elec- 
tion, applies  as  well  to  an  election  which  hat 
been  held,  but  before  the  result  is  known, 
as  to  an  election  to  be  held  in  the  future. 
Terrall  v.  Adams,  23  Miss.  <1  Cnshm.)  670, 
671. 

The  term  "bet  on  an  election,"  within 
the  meaning  of  a  statute  making  such  an  ad 
criminal,  includes  a  bet  upon  the  vote  of  a 
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couDty  in  a  general  election,  or  of  a  precinct 
In  a  district  or  county  election.  Common- 
wealth y.  Kennedy,  54  Ky.  (15  B.  Mon.)  531, 
633. 

St  Law,  478,  declares  that  If  any  person 
shall  wager  or  bet  any  sum  of  money,  or  other 
thing,  on  the  election  of  any  officers  (among 
whom  are  members  of  the  general  assembly), 
within  six  months  before  election,  he  shall 
forfeit  and  pay  the  sum  of  $100,  to  be  re- 
covered by  indictment  Held,  that  **on  the 
election"  did  not  necessarily  mean  only  a  bet 
or  wager  on  the  succession  of  either  party, 
but  embraces  a  bet  or  wager  on  or  about  the 
"election"  to  be  held  in  any  form  by  which 
undue  exertions  might  be  stimulated  to  op- 
erate upon.  Influence,  or  control  the  free  and 
unbiased  exercise  of  the  right  of  voting. 
Commonwealth  y.  Kirk,  48  Ky.  (4  B.  Mon.) 
1,2. 

The  terms  "bet,"  "hazard,"  and  "Va- 
ger,"  applied  to  the  result  of  an  election.  In- 
clude the  act  of  selling  property  for  more 
than  its  value,  payable  or  not  upon  the  con- 
tingency of  the  result  of  the  election.  Som- 
ers  V.  State,  87  Tenn.  (5  Sneed)  488,  439. 

Where  defendant  proposed  to  bet  $25  on 
an  election,  and  the  other  party  put  up  $5, 
and  defendant  put  up  the  $25  with  the  agree- 
ment that  the  $5  was  to  be  forfeited  unless 
the  other  $20  was  put  up  within  a  specified 
time,  and  the  $5  was  forfeited  to  defendant, 
it  did  not  constitute  a  betting  on  an  election. 
Rich  V.  State,  38  Tex.  Cr.  B.  198,  200,  42  & 
W.  291,  88  L.  R.  A.  719. 

Bet  on  a  t^maake. 

"Betting  on  a  game"  is  the  mutual 
agreement  and  tender  of  a  gift  or  something 
valuable,  which  Is  to  belong  to  the  one  or  to 
the  other  of  the  contending  parties,  according 
to  the  result  of  such  trial.  The  ordinary 
rules  of  the  game  constitute  the  terms  of  the 
agreement  and  define  the  contingency  on 
which  one  or  the  other  Is  to  receive  the  gift 
The  staking  of  the  money  or  other  property 
is  an  ostensible  adoption  or  sanction  of  such 
agreement,  and  also  a  conditional  tender. 
When  the  trial  Is  accomplished,  the  result 
tells  who  Is  the  winner.  Steames  v.  State, 
21  Tex.  692,  694. 

It  is  betting  where  parties  enter  Into  a 
game  of  cards  with  the  understanding  that 
the  loser  shall  pay  the  bill  of  the  company, 
or  for  liquor  used  by  the  party.  Bachellor  v. 
State,  10  Tex.  256,  262. 

The  term  "betting  on  a  game,"  within 
the  meaning  of  a  statute  prohibiting  betting 
on  games,  includes  wagering  drinks,  cigars, 
or  anything  of  value  on  a  game.  Humphreys 
V.  State,  80  8.  W.  1066,  84  Tex.  Or.  R.  434. 

Bet  OB  a  horse  raee. 

The  term  does  not  Include  betting  on 
horse  races.  Morrison  v.  Bennett  52  Pac. 
553,  557,  20  Mont  560,  40  L.  B.  A.  15& 


BETTER. 

The  fourth  section  of  the  act  of  1823,  de- 
claring what  should  be  evidence  In  certain 
cases,  provided  that  the  certificate  of  any 
register  of  any  United  States  land  office  of 
the  entry  of  any  tract  of  land  within  his 
district  should  be  deemed  evidence  of  title 
in  the  party  who  made  such  entry,  etc.,  '*un- 
less  a  better  legal  and  paramoimt  title  be 
exhibited  for  the  same."  Held,  that  the 
words  "better  legal  and  paramount  titie"  did 
not  mean  any  titie  which  might  remain  in 
the  United  States,  but  referred  to  cases 
where  the  United  States  had  not  the  titie  at 
the  time  of  the  sale  and  Issuing  of  the  cer- 
tificate, as,  for  example,  land  covered  by 
British  and  French  grants,  some  of  which 
the  government  recognized.  McOonnell  v. 
Wilcox,  2  lU.  (1  Scam.)  844,  376. 

BETTERMENT. 

"Betterments"  Is  a  term  used  to  desig- 
nate Improvements,  etc.,  on  real  estate  by 
which  the  property  Is  increased  in  value. ' 
French  v.  City  of  New  York,  16  How.  Prac. 
220;  Chase  v.  City  of  Sioux  City,  58  N.  W. 
838,  884,  86  Iowa.  603. 

All  buildings  are  better  for  being  repair^ 
ed,  but  "betterment"  means  something  more 
than  mere  repairs,  and  may  be  said  to  mean 
Improvements  upon  the  building  itself,  or  so 
near  to  it  as  to  enhance  its  value.  Any  ad- 
dition or  alteration  made  to  the  building,  or 
expense  Incurred  for  draining  or  paving  for 
warehouse,  whether  temporary  or  permanent, 
for  the  special  accommodation  of  tenants, 
such  as  engines,  boilers,  furnaces  for  heat- 
ing, elevators,  gas  engines,  asphalt  pavement, 
opening  and  widening  streets  adjacent  to  the 
property,  are  to  be  classed  as  betterments. 
AbeU  V.  Brady,  28  Ati.  817,  820,  79  Md.  94. 

BETTERMENT  STATXTTES. 

Statuses  which  provide  that  a  bona  fide 
occupant  making  lasting  Improvements  In 
good  faith  shall  have  a  lien  upon  the  estate 
recovered  by  the  real  owner  to  the  extent  that 
bis  improvements  have  increased  the  value 
of  the  land  are  called  ''betterment"  or  "oc- 
cupant" statutes.  Jones  v.  Great  Southern 
Fireproof  Hotel  Co.  (U.  S.)  86  Fed.  370,  386, 
30  C.  C.  A.  108. 


BETWEEN. 

The  word  **between,"  In  a  plea  stating 
that  on  a  certain  day  an  account  in  writing 
was  made  up  and  stated  "between"  two  cer- 
tain parties,  is  insufficient  to  show  that  both 
parties  to  the  settiement  were  present  when 
the  account  was  made  out  and  stated,  or  that 
both  of  them  saw  and  examined  it  Meeker 
V.  Marsh,  1  N.  J.  £q.  (Saxt  Ch.)  108,  203. 
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Where  a  way  extends  across  a  piece  of 
land,  and  between  two  dwellings,  and  in  a 
grant  of  the  way  it  is  spoken  of  as  ''between 
the  dwellings,"  and  also  in  another  portion 
of  the  grant  as  extending  the  entire  length 
of  the  lot,  the  phrase  "between  the  dwell- 
ings" is  to  be  construed  not  as  limiting  the 
extent  of  the  way  to  th£^t  portion  of  it  be- 
tween the  dwellings,  bnt  as  a  description  of 
the  thing  granted.  Dunn  y.  English,  23  N. 
J.  Law  (3  Zab.)  126.  129. 

The  temr  "between  and  at,"  in  a  mort- 
gage of  a  railroad,  between  certain  termini, 
operates  to  prevent  the  mortgage  from  being 
construed  to  include  part  of  the  railroad  ly- 
ing outside  such  termini  Chapman  v.  Pitts- 
burg &  S.  R.  Co.,  26  W.  Va.  299,  308. 

As  exolnslTe  of  day. 

The  word  "between,"  when  used  In 
speaking  of  the  period  of  time  "between" 
two  certain  days,  generally  excludes  the  days 
designated  as  the  commencement  and  termi- 
nation of  such  period.  People  v.  Hombeck, 
61  N.  Y.  Supp.  978,  30  Misc.  Rep.  212;  Ken- 
dall V.  Kingsley,  120  Mass.  94,  95;  Weir  v. 
Thomas,  62  N.  W.  871,  872,  44  Neb.  507,  48 
Am.  St  Rep.  741. 

When  the  word  "between"  Is  used  with 
reference  to  a  period  of  time,  bounded  by 
two  other  specified  periods  of  time,  such  as 
between  two  days  named,  the  days  or  other 
periods  of  time  named  as  boundaries  are  ex- 
cluded. A  summons  Issued  by  a  justice  of 
the  peace,  and  made  returnable  at  8  o'clock 
a.  m.  on  the  day  set  for  the  trial,  is  a  sufQ- 
cient  compliance  with  the  statute  requiring 
such  process  to  be  returnable  between  the 
hours  of  8  o'clock  a.  m.  and  4  o'clock  p.  m., 
since  8  o'clock  is  not  a  period  of  time,  like 
a  day,  capable  of  measurement,  and  forming 
a  definite  period  as  a  boundary,  but  it  is  a 
mere  Instant  of  time  so  minute  as  to  be  in- 
capable of  being  measured  and  excluded 
from  the  time  prescribed  within  which  the 
Jurisdiction  of  the  justice  can  attach.  Wi- 
nans  ▼.  Thorp.  87  HI.  App.  297.  298. 

Under  a  contract  whereby  merchandise  Is 
to  be  delivered  between  the  date  of  the  con- 
tract and  a  subsequent  specified  date,  each 
of  such  days  is  to  be  excluded.  Fowler  y. 
Rigney  (N.  Y.)  5  Abb.  Prac.  (N.  S.)  182,  184; 
Cook  r.  Gray,  6  Ind.  335,  337. 

A  contract  requiring  the  payment  of  a 
certain  sum  "between  now  and  the  first  day 
of  September"  should  be  construed  to  re- 
quire such  payment  before  the  1st  day  of 
September,  and  not  to  include  such  day. 
Richardson  y.  Ford,  14  IlL  332,  333. 

Where  a  statute  requires  that  a  certain 
thing  shall  be  done  between  one  day  and  an- 
other, each  of  such  days  is  to  be  excluded. 
Bunce  y.  Reed  (N.  Y.)  16  Barb.  347,  352; 
Robinson  y.  Foster,  12  Iowa,  186,  188. 


Between,  as  used  in  a  policy  of  insur- 
ance on  goods  to  be  shipped  "between"  Feb- 
ruary 1st  and  July  15th,  means  an  interme- 
diate space  of  time,  and  excludes  both  the 
1st  day  of  February  and  the  15th  of  July. 
"The  most  common  use  of  the  word  is  to  .de- 
note an  intermediate  space  of  time  of  place, 
although  it  is  not  always  so  used.  We  speak 
of  a  battle  between  two  armies,  a  combat,  a 
controversy,  or  a  suit  at  law  between  two  or 
more  parties;  but  the  word  thus  used  refen 
to  the  action  of  the  parties,  and  does  not  de- 
note locality  or  time.  If  all  the  land  between 
two  buildings  or  between  two  other  lots  of 
land  be  granted,  then  only  the  intermediate 
land  between  the  two  lots  of  land  or  the  two 
buildings  would  pass  by  the  grant,  and  the 
word  'between'  has  the  same  meaning  when 
It  refers  to  a  period  of  time  from  one  day. 
month,  or  year  to  another."  Atkins  y.  Boyl- 
ston  Fire  &  Marine  Ins.  Co.,  46  Mass.  (5 
Mete.)  439,  440,  39  Am.  Dec.  692. 

As  exolvsiye  of  place. 

The  use  of  "between"  in  Act  March  22, 
1865,  authorizing  the  extension  of  a  street 
railway  between  Montgomery  and  German- 
town  road,  in  Philadelphia,  with  the  right  to 
connect  the  same  on  any  street  between  such 
two  points,  indicated  intermediate  spac^ 
which  excluded  that  to  which  it  referred, 
and  hence  the  corx>oration  had  no  authority 
to  occupy  any  part  of  Germantown  road. 
City  of  Philadelphia  v.  Citizens'  Pasa.  Ry. 
Co.,  24  Atl.  1099,  1102,  151  Pa.  128. 

The  use  of  "between**  In  a  charter  of  a 
railroad  company,  wherein  the  road  was  au- 
thorized to  locate  new  lines,  when  additional 
tracks  should  be  required  at  any  point  or 
points  "between"  two  cities  which  were  the 
termini  of  the  road,  did  not  mean  that  sucb 
cities  were  excluded.  Morris  ft  E.  R.  Co.  t. 
Central  R.  Ca,  31  N.  J.  Law  (2  Yroom)  205, 
206,  213. 

Where  a  deed  conveyed  a  water  right 
through  any  gates  "between  the  slitting  mill 
and  the  forged  dam,"  the  words  of  the  de- 
scription were  necessarily  exclusive  of  the 
termini,  and  hence  any  gates  existing  at 
either  terminus  could  not  be  used  by  the 
grantee.    Revere  y.  Leonard,  1  Mass.  91,  93. 

"Between"  indicates  an  intermediate 
space,  which  excludes  and  cannot  include 
that  to  which  it  refers;  and  that  which  lies 
between  one  given  place  and  another  Is  some- 
thing distinct  from  the  place  given  on  either 
side.  Hence  if  land  is  granted  between  one 
town  and  another  both  are  excluded  from 
the  grant,  or  if  land  is  conveyed  lying  be- 
tween lot  No.  1  and  lot  No.  3  it  cannot  be 
pretended  that  either  of  these  lots  passed  by 
the  deed.  State  y.  Godfr^  (8  Fairf.)  12  Ue. 
361,  366. 

"Between,"  as  used  in  Act  1854,  relating 
to  a  railroad  company,  and  declared  to  he  for 
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the  purpose  of  fully  protecting  bnalness  of 
a  company  from  competition  between  the 
cities  of  New  York  and  Philadelphia,  meant 
from  city  to  city,  and  did  not  mean  "in  the 
intermediate  space/'  without  regard  to  dis- 
tance. Delaware  &  R.  Canal  Ck>.  y.  Raritan 
&  D.  B.  R.  Co.,  16  N.  J.  Eq.  (1  O.  B.  Green) 
321,  368. 

As  InolvsiTe  of  day. 

In  Rev.  8t  $  3331,  proTldlng  that  If  labor 
or  services  were  done  or  performed  between 
the  Ist  day  of  November  and  the  Ist  day  of 
May  following  the  claim  for  a  lien  shall  be 
filed,  etc.,  the  word  "between"  is  used  in- 
clusively. McGinley  v.  Laycock,  68  N.  W. 
871,  872.  94  Wis.  205. 

la  derises,  as  by  classes. 

In  Senger  v.  Senger's  Bx'r,  81  Va.  687, 
the  court,  In  discussing  the  various  signiflca- 
tions'  of  the  prepositions  "between"  and 
"among,"  said:  "When  they  follow  the  verb 
'divide'  their  general  signification  is  very  sim- 
ilar, and  in  popular  use  they  are  considered 
as  synonymous,  though  'among*  denotes  a 
collection,  and  is  never  followed  by  two  of 
a  sort,  while  'between*  may  be  followed  by 
any  plural  number,  and  seems  to  denote  rath- 
er the  individuals  of  the  class  than  the  class 
itself  generically.**  As  applied  to  persons 
and  things,  the  word  "between**  primarily 
refers  to  two,  though  Webster  gives  "among** 
as  a  synonym,  and  In  a  large  number  of 
cases  the  word  is  used  in  wills  where  a  per 
capita  devise  or  legacy  was  to  more  than  two. 
In  re  Morrison's  Estate,  71  Pac.  453,  138  Cal. 
401. 

"Between,**  as  used  in  a  will  providing 
that  the  residue  of  the  estate  should  be  di- 
vided betwen  testatrix's  husband's  grand- 
children and  the  children  of  a  certain  other 
person,  refers  properly  to  two,  and  not  more. 
It  is  true  that  it  is  not  unfrequently  used, 
especially  by  the  uneducated  and  colloquially 
in  the  sense  of  among,  as  referring  to  more 
than  two  objects,  but  that  admittedly  is  not 
its  correct  use.  In  re  Ihrie*8  Estate,  29  Atl. 
750.  751,  162  Pa.  369. 

In  a  will  reading,  "The  balance  of  my 
property  and  money  I  want  equally  divided 
between  the  heirs  of  William  Field  and 
James  Field,  deceased,**  the  meaning  of  the 
clause  is  that  the  property  is  to  be  equally 
divided  between  the  heirs  of  James  Field 
and  the  heirs  of  William  Field.  The  word 
unquestionably  conveyed  the  thought  of  parts 
— a  distribution  with  reference  to  two  parts, 
one  part  to  the  heirs  of  James  and  the  other 
part  to  the  heirs  of  William.  Not  only  is 
this  the  natural  and  ordinary  meaning  of  the 
words,  "equally  divided  between  the  heirs 
of  William  and  the  heirs  of  James,**  but  this 
is  also  the  true  etymological  signification  of 
the  word  "between.**  Webster's  Diet.  The 
Oentury  Diet  says:    "  'Between'  is  literally 


applicable  only  to  two  objects,  but  it  may  be 
and  commonly  is  used  of  more  than  two 
where  th^  are  spoken  of  distributively,  or  sc 
that  they  can  be  thought  of  as  divided  into 
two  parts  or  categories,  or  in  reference  to  the 
action  or  being  of  each  individually  as  com- 
pared with  that  of  any  other  or  of  all  the 
others.  Where  more  than  two  objects  are 
spoken  of  collectively  or  individually,  'among* 
is  the  proper  word.*'  Records  v.  Fields,  56 
£L  W.  1021,  1022,  155  Mo.  314. 

The  use' of  "between**  in  a  will  provid- 
ing that  certain  property  was  to  be  equally 
divided  "between**  children  of  two  families 
indicated  a  division  between  the  two,  and 
not  "among"  the  individuals.  The  word  "be- 
tween** is  commonly  used  in  reference  to  two 
only.  Stoutenburgh  v.  Moore,  87  N.  J.  Eq. 
(10  Stew.)  63,  69. 

The  use  of  "between**  in  a  will  providing 
that  properly  should  be  equally  divided  "be- 
tween** the  children  of  a  certain  person,  nam- 
ing such  children,  rhetorically  construed  is 
more  applicable  to  two  classes  than  to  a 
greater  number  of  individuals.  While  this  is 
not  necessarily  controlling,  yet  it  is  not  with- 
out weight  in  a  case  where  other  considera- 
tions are  equally  poised,  and  will  have  the 
greater  weight  if  the  circumstances  aside 
from  that  are  such  as  to  Induce  the  belief 
that  the  word  is  used  in  its  accurate  sensa 
Appeal  of  Lockwood,  10  Atl.  517,  518,  55 
Conn.  167. 

Same— Creatine  tenancy  in  oommon. 

A  devise  to  two  or  more  persons  "be- 
tween** them  makes  them  tenants  in  com- 
mon. Lashbrook  v.  CJock,  2  Mer.  70;  Stet- 
son V.  Eastman,  4  Atl.  868,  870. 

flame— As  per  capita. 

Strictly  speaking,  "between**  implies  a 
division  between  two  parties  or  classes,  but 
the  reference  may  often  be  between  more 
than  two  parties;  so  that  when  the  words 
"between'*  and  "among**  follow  the  word  "di- 
vide** their  general  signiflcatloD  is  very  simi- 
lar, and  in  popular  use  they  are  synonyms, 
though  "among"  denotes  a  collection,  and  is 
never  followed  by  two  of  any  sort,  while  "be- 
tween" may  be  followed  by  any  plural  num- 
ber, and  seems  to  refer  to  individuals  of  a 
class  rather  than  to  the  class  itself.  Senger 
V.  Senger's  Ex'r,  81  Va.  698;  Ward  v.  Tomp- 
kins, 30  N.  J.  Eq.  (3  Stew.)  3,  4;  Lord  v. 
Moore,  20  Conn.  122;  Myres  v.  Myres,  23 
How.  Prac.  410.  And  hence  "between,"  used 
In  a  will  dividing  property  between  my  sis- 
ters and  my  wife's  sisters  and  brothers,  di- 
vides the  property  per  capita,  aud  not  per 
stirpes.  Kllng  v.  Schellbecker,  78  N.  W.  673, 
107  Iowa,  636. 

Testatrix's  will  declared  that  she  left 
all  the  residuum  of  her  estate  to  G.  and  the 
cbildren  of  G.,  to  be  divided  between  said  G. 
and  the  children.    Held,  that  the  word  "be^ 
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tween"  meant  "among";  that  the  children 
and  mother  took  per  capita,  and  not  by  moie- 
ties,  between  the  mother  on  the  one  hand  and 
the  children  as  a  class  on  the  other.  Graves 
r.  Grayes,  8  N.  Y.  Supp.  284,  5  Hun,  58. 

The  use  of  "between"  in  a  deyise  to  the 
children  of  D.,  of  which  there  were  two,  to 
be  equally  divided  between  them  as  they 
should,  respectively,  come  to  the  age  of  21 
years,  is  not  sufficient  to  exclude  a  child  born 
to  D.  after  the  testator's  death,  as  "between" 
does  not  necessarily  mean  between  two,  but 
may  be  treated  as  "among,"  and  such  child 
was  entitled  to  an  equal  share  with  the  two 
children  which  were  bom  to  D.  prior  to  the 
testator's  death.  Ward  v.  Tompkins,  80  N. 
J.  Eq.  (3  Stew.)  3,  4. 

The  use  of  "between"  in  a  will  providing 
that  the  trustees  should  divide  a  certain  es- 
tate equally  between  wife  and  children  did 
not  mean  that  the  wife  should  have  a  share 
equal  to  that  of  all  the  children,  but  only  an 
equal  share  with  one  of  the  children.  Lord 
r.  Moore,  20  Conn.  122.  126. 

In  a  will  in  which  the  testator  directed 
that  a  certain  fund  should  be  divided  be- 
tween certain  heirs,  "between"  imports  a  di- 
vision of  the  fund  into  parts  to  be  given  to 
the  devisees  per  capita.  The  word  "between" 
is  often  used  as  synonymous  with  "among," 
especially  when  employed  to  convey  the  idea 
of  division  or  separate  ownership  of  property 
held  in  common.  It  is  quite  as  appropriate  to 
say  that  property  is  to  be  divided  "between" 
A.,  B.,  and  0.  as  "among"  A.,  B.,  and  G. 
Webster  says:  "We  observe  that  the  word 
'between'  is  not  restricted  to  two,  thus: 
•Twenty  proprietors  owned  a  tract  of  land 
between  them.' "  And  in  Lord  v.  Moore,  20 
Conn.  122,  the  testator,  leaving  a  wife  and 
four  children,  gave  the  Income  of  the  residue 
of  his  estate  to  be  equally  divided  between 
his  wife  and  children,  and  it  was  held  that 
the  wife  took  a  share  of  the  income  equal 
only  to  that  of  one  of  the  children.  There- 
fore the  word  "between,"  used  in  that  sense, 
imports  a  division  of  the  fund  into  as  many 
equal  parts  as  there  are  beneficiaries,  each 
beneficiary  being  entitled  to  one  part  per 
capita.  Myres  v.  Myres  (N.  7.)  23  How. 
Prac.  410,  415. 

The  prepositions  "among"  and  "between" 
are  often  capable  of  different  meaning,  ac- 
cording to  their  collocation  and  connection, 
as  the  same  are  differently  used  and  placed 
to  express  different  ideas.  But  when  the 
prepositions  "between"  and  "among"  follow 
the  verb  "divide"  their  general  signification 
is  very  similar,  and  in  popular  use  are  con- 
sidered synonymous,  though  "among"  de- 
notes a  collection  and  is  never  followed  by 
two  of  any  sort,  whilst  "between"  may  be 
followed  by  any  plural  number,  and  seems 
to  denote  rather  the  individuals  of  the  class 
than  the  class  itself  generically;   but,  what- 


ever importance  may  be  attached  to  sncb 
philological  refinements,  it  is  certain  that  the 
general  rule  is  that  where  a  bequest  is  made 
to  several  persons  In  general  terms»  indicat- 
ing that  they  are  to  take  equally  as  tenanU 
in  common,  each  individual  wHl  take  tbe 
same  share,  or,  in  other  words,  the  legateei 
will  take  per  capita.  Senger  t.  Senger't 
Ex'r,  81  Va.  687,  688. 

Snuie    lAs  requiring  distribiitioB  to  alL 

A  will  directing  a  testator's  widow  to 
divide  his  real  estate  between  hia  children 
to  the  best  advantage,  as  she  sees  fit  and 
proper,  does  not  give  the  widow  a  right  to 
exclude  any  of  them  in  the  division  of  tbe 
estate.  Faloon  v.  Flannery,  76  N.  W.  d5l, 
955,  74  Minn.  88. 

Between  high  and  low  watev  laaTlw. 

The  term  "between  high  and  low  water 
marks,"  as  used  in  connection  with  a  river 
which  is  not  a  tidal  stream,  has  reference  to 
the  difference  between  the  river  at  floods  and 
at  its  ordinary  stage.  Mobile  Transp.  Co.  v. 
Mobile,  23  Sup.  Ot  170,  173,  187  U.  S.  479t  4T 
L.  Ed.  266. 

Between  two  partioiilar  ports* 

The  words,  "between  New  Orleans  and 
any  port  in  the  West  Indies  or  the  United 
States,"  in  a  marine  policy  insuring  a  vessel 
Journeying  between  New  Orleans  and  any 
port  in  the  West  Indies  or  the  United  States, 
Imports  that  New  Orleans  is  to  be  one  of  the 
termini  of  the  vessels  insured,  and  therefore 
the  policy  does  not  cover  a  vessel  while  on  a 
voyage  from  a  port  of  the  West  Indies  to  a 
port  of  the  United  States.  Lippincott  t. 
Louisiana  Ins.  Co.,  2  La.  399,  400. 

Between  two  ilTers. 

The  territory  lying  "between**  two  riven 
is  the  whole  country  from  their  sources  to 
their  mouths,  and,  if  no  fork  of  either  baa 
acquired  the  name  in  exclusion  to  the  other, 
the  main  branch  to  its  source  must  be  con- 
sidered as  the  true  river.  Any  other  rule 
would  be  arbitrary,  depending  on  caprice, 
and  not  on  principle.  Doddridge  v.  Thomp- 
son, 22  U.  S.  (9  Wheat)  469,  470,  473,  6  L.  Ed. 
137. 

Between  two  streets* 

The  word  *T)etwe«i"  has  different  mean- 
ings, according  to  the  use  to  which  it  is 
applied.  In  measuring  streets  it  excludes 
the  objects  which  bound  it  Webster  de- 
scribes it  as  "the  immediate  space  interven- 
ing, without  regard  to  distance,"  and  gives 
as  an  instance  the  phrase,  "New  York  is  be- 
tween Boston  and  Philadelphia."  Also, 
"Pennsylvania  is  between  New  Josey  and 
Ohio,"  and  "the  Delaware  River  is  between 
Pennsylvania  and  New  Jersey,  but  neither  ti 
a  part  of  the  other."  A  street  railway  com- 
pany, authorized  by  its  charter  to  lay  its 
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track  on  two  streets,  with  a  right  to  lay  a 
connectiDg  track  on  any  street  between  two 
Intersecting  streets  which  are  known  as  the 
termini  of  its  tracks,  does  not  thereby  ac- 
quire a  right  to  lay  a  connecting  track  on 
either  of  the  intersecting  streets  known  as 
the  termini.  The  word  ^'between*'  excludes 
the  termini.  Philadelphia  y.  Citizens'  Pass. 
By.  Co.,  10  Pa.  Co.  Ot  E.  16,  20. 

Between  11  p.  m.  and  5  a«  at. 

A  statute  prohibiting  the  sale  of  liquor 
"between  the  hours  of  11  o'clock  p.  m.  and 
5  o'clock  a.  m."  means  "the  period  inter- 
vening between  11  o'clock  at  night  and  5 
o'clock  in  the  morning  of  the  succeeding  day. 
The  statute  contemplates  reckoning  forward 
the  usual  and  natural  way  from  11  o'clock 
post  meridian  until  5  o'clock  ante  meridian, 
and  this  period  necessarily  begins  in  the 
night  and  terminates  In  the  morning."  Hed- 
derlck  y.  State,  1  N.  B.  47,  51,  101  Ind.  564, 
51  Am.  Rep.  768. 

BEVER. 

The  word  "beyer,"  which  Is  the  root  of 
the  word  "beverage,"  means  "a  little  repnst 
between  meals."  In  re  Breslin  (N.  Y.)  45 
Hun,  210,  217. 

BEVEBAQE. 

See  "Intoxicating  Beverages.** 
Other  beverages,  see  "Other." 

Lexicographers  give  the  primary  mean- 
ing of  the  word  "beverage"  as  "liquor  to  be 
drunk";  "drink";  and,  though  there  are  oth- 
er meanings,  all  involve  the  proposition  that 
it  is  a  drink.  In  re  Breslin  (N.  Y.)  45  Hun, 
210,  213. 

The  use  of  liquor  as  a  beverage  does 
not  mean  simply  that  the  same  is  to  be 
drunk,  but  the  word  "beverage"  is  used  to 
distinguish  the  act  of  drinking  liquor  for 
the  mere  pleasure  of  drinking  from  its  use 
for  medicinal  purposes.  Commonwealth  v. 
MandevUle,  8  N.  E.  827,  142  Mass.  469. 

Webster's  International  Dictionary  de- 
fines a  "beverage,"  as  a  liquid  for  drinking; 
drink;  usually  applied  to  drink  artificially 
prepared  and  of  an  agreeable  fiavor.  Specif- 
ically, a  name  applied  to  various  kinds  of 
drink.  For  the  judge,  in  charging  the  jury, 
to  use  the  word  "beverage,"  is  in  no  sense 
an  expression  of  opinion  that  the  drink  re- 
ferred to  is  intoxicating.  It  is  as  proper  to 
apply  the  word  "beverage"  to  a  cup  of  coffee 
or  a  glass  of  lemonade  as  to  a  glass  of  beer 
or  whisky.  Maddox  v.  State,  44  S.  B.  822, 
823,  118  Ga.  68. 

Worcester  defines  "beverage"  as  "liquor 

to  be  drank;    drink."    Webster  defines  the 

word  as  "liquor  for  drinking."    Hence  an 

information  charging  the  sale  of  whisky  as  a 
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"beverage"  is  sufllcient,  under  a  statute  mak- 
ing criminal  such  a  sale  "to  be  used  as  a 
beverage."  The  expression  used  implies  a 
sale  of  the  whisky  to  be  drank;  that  is,  to 
be  used  as  a  drink.  People  v.  Hichman,  42 
N.  W.  1006,  1007,  75  Mich.  587,  4  U  B.  A. 
707. 

In  a  statute  providing  that  cider,  when 
kept  or  deposited,  with  the  intent  to  sell  the 
same  for  tippling  purposes,  or  "as  a  bev- 
erage," is  intoxicating  liquor,  the  expression 
"as  a  beverage"  is  synonymous  with  the 
words  'tippling  purposes,"  as  commonly  un- 
derstood; but  the  phrase  "tippling  purposes," 
by  its  use  in  legislative  enactments,  has  ac- 
quired a  legal  meaning  restricting  it  to  sales 
to  be  drunk  on  the  premises,  while  the 
phrase  "as  a  beverage,"  has  no  such  re- 
stricted meaning,  and  must  be  construed  as 
prohibiting  the  sale  of  cider  as  a  beverage^ 
whether  sold  to  be  used  on  the  premises  or 
elsewhere.    State  v.  Boach,  75  Me.  123,  125. 

BEYOND. 

Under  a  statute  providing  that  It  shall 
not  be  lawful  to  fill  in  the  waters  of  the  port 
"beyond  the  bulkhead  line,"  the  authority 
is  given  to  fill  up  to,  but  not  beyond,  such 
line.  Williams  v.  City  of  New  York,  105 
N.  Y.  419,  11  N.  B.  829,  832. 

BETOHB  THE  CAPE  OF  GOOD  HOPE. 

The  words  "beyond  the  Cape  of  Good 
Hope,"  as  used  in  Act  July  14,  1862,  provid- 
ing for  the  levy  of  a  certain  ad  valorem  duty 
on  all  manufactures  of  the  growth  or  product 
of  countries  beyond  the  Cape  of  Good  Hope, 
'*when  imported  from  places  this  side  of  the 
Cape  of  Good  Hope,"  are  employed  as  de- 
scriptive of  the  locality  of  certain  countries, 
not  of  their  relative  position  with  respect  to 
the  port  of  Import  They  are  used  to  avoid 
the  necessity  of  designating  the  countries 
which  lie  east  of  the  cape.  "Beyond  the 
cape"  and  "east  of  the  cape"  are  often  used 
in  the  acts  of  Congress  as  equivalent  ex- 
pressions. They  indicate  the  locality  of  cer- 
tain countries  with  reference  to  the  position 
of  the  lawmakers  at  the  national  capital. 
Hadden  v.  Barney,  72  U.  S.  (5  WaU.)  107, 
113,  18  L.  Bd.  518. 

BETOND  THE  OATrSE, 

There  is  a  distinction  between  the  ac- 
tion of  a  court  in  a  cause  which  the  court 
has  no  right  to  take,  unless  all  the  parties 
are  before  it,  and  the  action  of  the  court 
"beyond"  the  cause.  If  any  parties  to  the 
suit  have  died,  the  cause  must  be  revived, 
before  the  court  can  take  any  action  in  the 
cause.  By  "action  beyond  the  cause"  is 
meant  those  measures  which  are  necessary 
for  the  execution  of  a  decree  which  has  been 
pronounced,  and  which  are  properly  to  be 
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regarded  as  adopted,  not  In,  but  beyond,  the 
cause,  as  founded  on  the  decree  Itself,  with- 
out respect  to  the  relief  to  which  the  party 
was  primarily  entitled  on  the  merits  of  the 
case.    Crlslip  r.  Cain,  19  W.  Va.  438»  45& 

BETOND  THE  LIFE  OF  THE  OFFEND- 
ER. 

"Beyond  the  life  of  the  offender,"  as 
used  in  Act  1862,  providing  for  the  confisca- 
tion of  enemies'  property,  and  declaring  that 
no  proceedings  under  the  act  should  be  so 
construed  as  to  work  a  forfeiture  of  his  real 
estate  beyond  the  life  of  the  offender,  means 
that  the  proceedings  for  the  condemnation 
and  sale  shall  not  affect  the  ownership  of 
the  property  after  the  termination  of  the 
offender's  natural  life.  After  his  death  the 
land  shall  pass  or  be  owned  as  if  it  had  not 
been  forfeited.  It  is  not  a  forfeiture  of  the 
life  estate  only,  or  of  the  possession  and  en- 
joyment of  the  property  for  life.  Wallach 
V.  Van  Riswlck,  82  U.  S.  202,  208,  23  L.  Ed. 
473. 

BETOND  A  REASONABLE  DOUBT. 

See  "Reasonable  Doubt" 

The  phrase  "pi^oof  beyond  a  reasonable 
doubt"  is  synonymous  with  the  term  "moral 
certainty."  Woodruff  v.  State  (Fla.)  12 
South.  653,  658;  Taylor  v.  Pegram  (IlL)  87 
N.  E.  837,  839  (citing  Commonwealth  v.  Ck>8t- 
ley,  118  Mass.  1);  Jones  v.  State  (Ala.)  14 
South.  772,  773;  State  v.  Johnson,  91  Mo.  4S9, 
442»  3  a  W.  868,  869, 

BEYOND  8EA8. 

The  term  "beyond  the  seas,"  as  used  in 
statutes  of  limitation  containing  an  exception 
in  favor  of  persons  "beyond  the  seas,"  has 
been  held  to  mean  "beyond  or  without  the 
United  States."  Davie  v.  Briggs,  97  U.  S.  628, 
039,  24  K  Ed.  1086;  Thurston  v.  Fisher  (Pa.) 
9  Serg.  &  R.  288,  291;  Darling  v.  Meachun 
(Iowa)  2  G.  Greene,  602,  603;  Marvin  v. 
Bates,  18  Mo.  217,  220;  Fackler  v.  Fackler, 
14  Mo.  432,  433;  Ward  v.  HaUam  (Pa.)  2 
DaU.  217,  1  L.  Ed.  355;  Kline  v.  Kline,  20 
Pa.  (8  Harris)  503,  509;  Keeton's  Heirs  v. 
Keeton's  Adm'r,  20  Mo.  530,  543.  A  like  con- 
struction was  given  to  the  term  as  used 
In  the  statute  of  wills.  Mason  v.  Johnson, 
24  111.  (14  Peck)  159,  160,  76  Am.  Dec  740. 
The  term  does  not  include  a  person  who, 
though  without  the  state.  Is  a  resident  of 
another  state.  Ward  v.  Hallam  (Pa.)  1 
Yeates,  829,  331;  Ward  v.  Hallam  (Pa.)  2 
Dall.  217,  1  L.  Ed.  355;  Earle  v.  Dickson,  12 
N.  C.  16,  17;  Whitiocke  v.  Walton,  6  N.  C. 
23,  24;  Thurston  v.  Fisher  (Pa.)  9  Serg.  & 
U.  288;  Pike  v.  Greene,  9  Tenn.  a  Yerg.) 
465,  4G6.  By  another  line  of  decisions,  how- 
ever, the  term  has  been  held  to  mean  "out 
of  the  state."    Richardson's  Adm*rs  v.  Rlch- 


ard8on*s  Adm'rs,  6  Ohio  (6  Ham.)  125,  126. 
25  Am.  Dec.  745;  West  v.  Pickeslmer,  7 
Ohio  (7  Ham.)  235,  pt.  2;  Denham  v.  Hole- 
man,  26  Ga.  182,  183,  71  Am.  Dec  198;  Mar- 
ray's  Lessee  v.  Baker,  16  U.  S.  (3  Wheat)  541, 
545,  4  L.  Ed.  454.  Or  "beyond  or  without 
the  limits  of  the  state."  Whitney's  Lessee 
V.  Webb,  10  Ohio,  513,  616;  Smith  v.  Bar- 
tram,  11  Ohio  St  690,  691;  Galusba  v.  Colb- 
leigh,  13  N.  H.  79,  87;  Faw  v.  Roberdeao*! 
Ex'r,  7  U.  S.  (3  Cranch)  174,  177,  2  L.  Ed. 
402;  Stephenson  v.  Walt  (Ind.)  8  Blackt 
508,  515,  46  Am.  Dec.  489;  Shelby  v.  Guy,  24 
U.  S.  (11  Wheat)  361.  366,  6  L.  Ed.  495;  Hal- 
hurt  V.  Merriam,  3  Mich.  144,  151;  ShreTe 
V.  Whittlesey,  7  Mo.  473,  474;  Mason  v. 
BalUmore  &  O.  R  Co.,  32  AU.  311,  313,  81 
Md.  446,  29  L.  R  A.  273,  48  Am.  St  Bep. 
524;  Forbes'  Adm'r  v.  Foot's  Adm'r  (S.  C.) 
2  McCord,  331,  332,  13  Am.  Dec.  732.  Or 
"beyond  or  without  the  jurisdiction  of  tbe 
state."  Wakefield  v.  Smart  8  Ark.  (3  Eng.) 
488,  489;  Field  v.  Dickinson,  3  Ark.  (3  Pike) 
409,  414,  36  Am.  Dec.  458;  Bedford  v.  Brad- 
ford, 8  Mo.  233,  234;  Bank  of  Alexandria  t. 
Dyer,  89  U.  S.  (14  Pet)  141,  145,  10  U  Ed 
391. 

The  term  "beyond  the  sea,"  as  under 
stood  by  the  judges  of  England,  law  writers, 
and  Parliament  meant  prior  to  the  unioD 
of  the  crowns  of  England  and  Scotland,  out 
of  the  realm  of  England,  and,  after  iacb 
union,  signified  out  of  the  realm  of  Great 
Britain,  including  England  and  ScotlaiKL 
Pancoast's  Lessee  v.  Addison  (Md.)  1  Har.  ft 
J.  350,  353,  2  Am.  Dec  620;  Lane  v.  Bennett 
1  Mees.  &  W.  70,  75. 

As  used  In  St  1821,  c  22,  f  2,  providing 
a  penalty  for  transporting  a  minor  out  of 
the  state  to  parts  "beyond  the  sea**  without 
the  consent  of  his  parent  master,  or  guard- 
ian, the  term  "beyond  the  sea"  means  some 
foreign  port  or  place,  and  not  merely  an- 
other state.  Campbell  v.  Ranklns,  11  Me  (? 
Falrf.)  103,  lOa 

The  Massachusetts  statute  of  Umftationi 
provided  that  the  statute  should  not  mn 
against  one  "beyond  sea,  without  any  of 
the  United  States."  It  Is  held  that  a  dtiien 
of  another  state*  who  had  never  been  wltbin 
the  commonwealth,  was  not  a  person  "be- 
yond sea,  without  any  of  the  United  States," 
as  the  words  did  not  point  out  two  distinct 
disabilities — one  that  of  being  beyond  sea, 
and  another  that  of  being  without  the  Unit- 
ed Statea  Whitney  v.  Goddard,  37  Man. 
(20  Pick.)  801,  808^  82  Am.  Dea  216L 

BIAS. 

Actual  bias,  see  **Actna!  Bias.* 

Bias,  according  to  Webster,  is  a  leaning 
of  the  mind;  propensity  or  prepossession  to- 
ward an  object 'or  view,  not  leaving  the  mind 
indifferent;    bent;    inclination.    Mitchell  v. 
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State,  86  S.  W.  466,  464,  86  Tex.  Or.  B. 
278;  Gulf,  C.  &  S.  F.  By.  Co.  t.  Gilvln  (Tex.) 
55  S.  W.  085,  086.  The  term  is  bo  used  iu 
Code  Or.  Proc  Tex.  art  636,  Bubd.  12.  pro- 
vldiug  that  a  bias  in  favor  of  a  defendant  is 
as  much  a  cause  for  challenge  as  a  prejudice 
against  him.  Withers  y.  State.  17  S.  W. 
936,  30  Tex.  App.  383.  And  In  Comp.  Laws 
S.  D.  f  5040,  referring  to  ''bias*'  as  a  dls- 
quallflcation  of  a  Juror.  Haugen  ▼.  Chicago, 
M.  &,  St  P.  Ry.  Co.,  63  N.  W.  760.  771.  8  S.  D. 
304. 

Anderson  says,  ''Bias  in  a  juror  is  being 
under  an  influence  which  so  sways  his  mind 
to  one  side  as  to  prevent  his  deciding  the 
cause  according  to  the  evidence."  Haugen 
V.  Chicago,  M.  &  St  P.  By.  Co.,  53  N.  W.  760, 
771,  3  S.  D.  304. 

Bias  is  that  which  gways  the  mind  to- 
ward one  opinion  rather  than  another.  Olive 
▼.  State,  11  Neb.  1.  23,  7  N.  W.  444.  450. 
It  l8  "anything  which  turns  a  man  to  a 
particular  course,  propenslon,  inclination." 
One  whose  opinion  Is  preconceived  and  ex- 
pressed Is  inclined  to  that  side,  and  some 
evidence  is  necessary  before  these  impres- 
sions can  be  removed  and  his  mind  restored 
to  the  straight  line  of  Indifference.  Thus, 
though  a  juror  may  have  no  111  will  toward 
the  accused,  if  he  has  formed  and  expressed 
an  opinion  as  to  his  gruilt,  his  mind  has  a 
bias  resting  on  it  Hudglns  y.  State^  2  Ga. 
(2   Kelly)  173,  176. 

A  juror  who  has  a  fixed  opinion  as  to 
the  guilt  of  an  accused,  though  formed  from 
hearsay,  is  incompetent  to  try  the  case,  on 
the  ground  of  bias.  Maddox  y.  State,  32  Ga. 
581,  587,  70  Am.  Dec.  307. 

A  juror  who  testified  on  his  voir  dire, 
"It  la  a  fact  that  I  have  a  feeling  in  this 
case;  would  go  Into  the  jury  box  with 
a  feeling  towards  one  of  the  parties  to  the 
suit;"  and  explained  what  he  meant  by 
"feeling"  by  saying,  "Well.  It  is  a  kind  of 
friendly  feeling  I  have  towards  a  man;  a 
kind  of  sympathy  I  have;  something  like 
that,'  I  suppose" — was  disqualified,  within 
the  meaning  of  Bev.  St  art  3141,  providing 
that  a  person  shall  be  disqualified  in  any 
case  to  serve  on  the  jury  who  has  a  bias 
or  prejudice  in  favor  of  or  against  either  of 
the  parties  Gulf.  C.  &  S.  F.  By.  Co.  y. 
GUvln  (Tex.)  66  S.  W.  085,  086. 

The  word  **bias,"  as  used  in  Code  Cr. 
Proc.  art  636,  prescribing  as  cause  for 
the  challenge  of  a  juror  that  the  juror  has  a 
bias  in  favor  or  against  defendant,  means  a 
leaning  of  the  mind,  not  leaving  the  mind  in- 
different A  juror  who  testified  that  he  had 
kJiown  defendant  and  had  had  business  trans- 
actions with  him  for  years  past,  and  that 
he  liked  defendant,  and  would  dislike  very 
much  to  find  him  guilty,  showed  bias  in  favor 
of  defendant  warranting  the  court  In  exclud- 
izi^  him  as  a  jurocs.  Plerson  y.  State,  18  Tex. 
iLpp.  624,  658. 


As  to  the  question  of  bias  the  court  In- 
structed the  jury  as  follows:  "  'Bias'  means  a 
leaning  or  Inclination  towards  or  against  the 
accused.  You  will  be  asked  whether  or  not 
your  mind  is  perfectly  impartial  between  the 
state  and  the  accused;  that  Is,  whether  the 
juror  Is  perfectly  perpendicular  between  the 
state  and  the  accused — whether  he  is  in  such 
a  condition  as  to  be  swayed  the  one  way  or 
the  other  by  the  testimony."  Hlnkle  y.  State, 
21  S.  B.  505.  601.  04  Ga.  506. 

Prejudice  distii&giLisl&ed* 

"Bias"  and  "prejudice"  are  not  synony- 
mous terms.  "Prejudice"  is  defined  by  Web- 
ster as  to  prepossess  with  unexamined  opin- 
ions, or  opinions  formed  without  due  knowl- 
edge of  the  facts  and  circumstances  attend- 
ing the  question;  to  bias  the  mind  by  hasty 
and  incorrect  notions,  and  to  give  it  an 
unreasonable  bent  to  one  side  or  other  of  a 
cause.  Bias  is  the  leaning  of  the  mind. 
Inclination,  prepossession,  propensity  towards 
some  person  or  object,  not  leaving  the  mind 
Indifferent  If  the  opinion  formed  by  a  ju- 
ror be  such  as  to  bias  or  prejudice  his  mind, 
he  should  not  be  sworn.  State  y.  Barton, 
71  Mo.  288,  206. 

"Bias"  is  a  particular  infiuential  power 
which  sways  the  judgment — the  inclination 
of  the  mind  toward  a  particular  object — 
and  is  not  synonymous  with  •'prejudice."  A 
man  cannot  be  prejudiced  against  another 
without  being  biased  against  him.  but  he 
may  be  biased  without  being  prejudiced. 
WllUs  y.  State,  12  Ga.  444,  440. 

BICYCLE. 

Bicycles  were  invented  as  early  as  1810. 
The  form  in  which  they  were  first  made 
resembles  their  general  appearance  to-day, 
the  material  differences  being  in  the  man- 
ner of  propulsion.  At  first  they  were  driven 
by  striking  the  feet  of  the  rider  against  the 
ground.  Now  they  are  propelled  by  the 
action  of  the  feet  of  the  rider  upon  pedals 
attached  to  a  crank  over  which  a  chain  runs, 
connecting  the  rear  wheel.  In  1860  the 
present  principle  of  locomotion  was  adopted. 
At  that  time  the  relative  size  of  the  two 
wheels  was  changed,  so  that  one  was  many 
times  larger  than  the  other.  Now.  however, 
the  change  in  the  size  of  the  wheels  has  been 
abandoned,  and  the  original  equality  in  that 
respect  restored.  When  first  used  they  were 
termed  "velocipedes."  Shortly  afterwards 
the  term  "bicycle"  was  universally  adopted. 
Both  terms  are  treated  as  convertible  by  the 
lexicographers,  and  are  defined  as  a  light 
vehicle  or  carriage.  State  ex  rel.  Bettis  v. 
Missouri  Pac.  By.  Co.,  71  Mo.  App.  385,  300. 

A  bicycle  is  a  vehicle  now  used  very  ex- 
tensively for  convenience,  recreation,  pleas- 
ure, and  business,  and  the  riding  of  one  on  a 
public  highway  in  the  ordinary  manner,  as 
the  same  Is  now  done.  Is  neither  unlawful 
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nor  prohibited;  nor  can  a  person  whose 
horse  is  frightened  by  one  object  to  their 
use  on  the  street  because  they  are  not  ancient 
vehicles,  nor  used  In  the  Garden  of  Eden 
by  Adam  and  Eve.  Thompson  y.  Dodge,  GO 
N.  W.  545,  546,  58  Minn.  555,  28  L.  B.  A.  608, 
49  AnL  St  Bep.  533. 

The  terms  "bicycle"  and  "tricycle,"  as 
used  in  the  section  relating  to  bicycle  riding, 
shall  be  deemed  to  Include  all  vehicles  pro- 
pelled py  the  person  riding  the  same  by  foot 
or  hand  power.  Gen.  St  Conn.  1002,  §  2061; 
Ber.  Laws  Mass.  1902,  p.  531,  c.  52,  §  12. 

The  terms  "bicycle"  and  "tricycle,"  as 
used  in  the  act  regulating  the  use  of  high- 
ways, etc.,  shall  be  deemed  to  Include  all 
vehicles  propelled  by  the  person  riding  the 
same,  either  wholly  or  in  part  Pub.  St  N« 
H.  1901,  p.  256,  c.  93,  §  2. 

The  word  "bicycles,"  as  used  In  an  act 
relating  to  bicycle  paths,  shall  be  deemed  to 
Include  bicycles,  tandems,  quads,  etc.  A  bi- 
cycle Is  a  vehicle  propelled  by  a  rider  by 
foot  power.  Ann.  Codes  &  St  Or.  1901,  § 
4876. 

As  a  oarriase  or  Telilole. 

See  "Carriage";  "Vehicle.'^ 

As  a  tool* 

See  "Tools— Tools  of  Trade.** 

Trioyole  inoladed* 

A  tricycle,  not  being  a  bicycle,  or  known 
by  the  general  term  "bicycle,"  does  not  come 
within  the  provisions  of  an  ordinance  pro- 
hibiting the  use  of  sidewalks  by  all  varieties 
of  vehicles  known  by  the  term  of  "bicycle." 
Wheeler  v.  City  of  Boone,  78  N.  W.  909,  910, 
108  Iowa,  235,  44  L.  B.  A.  821. 

BIOTOI.E  PATH. 

A  bicycle  path  is  a  highway  for  bicyclists 
and  pedestrians.  Ellis  v«  Frazler,  63  Pac. 
642,  644,  38  Or.  462. 


BID. 


See  "Unbalanced  Bid";   "Upset  Bid.'' 

•Where  a  bond  guaranties  the  carrying 
out  by  a  third  party  of  his  "bid"  for  carrying 
the  mail,  the  word  "bid"  means  contract 
Carr's  Ex'r  v.  Wyley,  23  Ala.  821,  825. 

As  offer  to  pvrohase* 

"A  'bid'  means  an  ofTering  of  so  much 
money  for  the  property  exposed  for  sale,  not 
the  mere  verbal  saying  of  the  party  that 
he  win  give  so  much."  State  t.  Johnston,  2 
N.  O.  293,  294. 

"A  bid  at  an  auction  is  but  an  offer  to 
purchase."    It  does  not  constitute  a  contract 


I  until  It  is  accepted,  and  hence  may  be  with- 
drawn before  such  acceptance.  United  Statei 
T.  Vestal  (U.  S.)  12  Fed.  59. 

At  auction  a  bid  Is  nothing  more  than 
an  offer  tm  one  side,  which  Is  not  binding  on 
either  side  until  it  is  assented  to.  The  bid 
does  not  complete  the  contract  because  the 
party  selling  is  not  bound  by  the  bid,  but 
may,  in  case  of  a  higher  bid,  sell  to  another; 
and,  where  there  Is  no  acceptance  by  one  of 
the  parties,  the  contract  Is  not  complete. 
Paine  t.  Cave,  3  Term  B.  148,  149. 

In  Its  comprehensive  sense,  bidding  li 
making  an  offer,  but  In  its  more  ordinary 
acceptation  it  signifies  the  making  of  an 
offer  at  an  auction.  Bouv.  Law  Diet  One  it 
said  to  bid  off  a  thing  when  he  bids  at  an 
auction,  and  the  thing  Is  knocked  down  to 
him  In  Immediate  succession  to  the  bid,  and 
as  a  consequence  of  It  The  expression  "bid- 
ding off"  a  contract  at  public  letting  would 
manifestly  be  perverted  In  using  it  for  the 
description  of  a  transaction  In  which  pro- 
posals were'  made  and  privately  passed  on, 
uncontrolled  by  the  consideration  of  the  low- 
est bid.  If  a  private  gentleman  should  ad- 
vertise for  proposals  to  do  a  work,  and,  after 
receiving  the  proposals,  should,  In  the  eze^ 
else  of  his  discretion,  award  the  contract  to 
one  of  the  proposers,  no  one  would  say  that 
the  contract  had  been  bid  off  at  a  public  let- 
ting. Eppes  V.  Mississippi,  0«  &  T.  B.  Co, 
35  Ala.  33,  56. 

Sale  intpliedi 

Under  a  statute  requiring  the  commis- 
sioners of  a  school  fund  to  sell  forfeited 
mortgaged  premises  to  the  highest  bidder, 
and  requiring  the  commissioners,  If  no  one 
will  bid  the  full  amount,  to  bid  on  the  same 
on  account  of  such  fund,  the  word  "bid** 
seems  to  Imply  that  there  is  to  be  a  ^ale; 
and  the  object  requiring  the  commissioners  to 
bid  Is  to  enable  them  in  all  cases  to  make  a 
sale,  and  thus  cut  off  the  mortgagor's  equity 
of  redemption.    Krebs  v.  Dodge,  9  W1&  l*  IL 

BID  OFF. 

One  Is  said  to  bid  off  a  thing  when  be 
bids  it  In  at  auction,  and  the  thing  is  knocked 
down  to  him  In  Immediate  succession  to  tbe 
bid,  and  as  a  consequence  of  it  Eppes  r. 
Mississippi,  G.  &  T.  B.  Co.,  35  Ala.  33,  56. 

The  bidding  off  of  property  at  a  tax  sale 
by  the  treasurer  In  the  name  of  the  coanty 
and  for  the  county  is  a  sale.  The  county, 
when  It  bids  off  property  at  a  tax  sale,  be- 
comes a  purchaser,  and  does  not  simply  bid 
off  the  property  and  hold  It  until  some  one 
pays  tile  taxes  and  penalties  thereon,  and 
takes  an  assignment  of  the  bid  from  Hie 
county.  Doudna  v.  Harlan,  25  Pac  383;  9S^ 
45  Kan.  484. 
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BIDDER. 

See  ^'Best  Bidder";  ''J^ghest  Bidder**; 
"Lowest  Bidder";  '^Lowest  Responai- 
Ue  Bidder*';   "Responsible  Bidder." 

Under  a  statute  proylding  for  the  sale  of 
certain  property  to  the  highest  bidder  making 
sealed  proposals,  persons  filing  proposals  of- 
fering to  pay  a  fixed  sum  over  and  above  the 
highest  bid  of  the  highest  responsible  bidder 
are  not  within  the  meaning  of  the  act 
Webster  y.  French,  U  Ul.  (1  Peck)  254. 

BIENES. 

The  term  "bienes"  appears  to  be  of  com- 
prehensive import,  and  Includes  all  things, 
not  being  persons,  which  may  serve  for  the 
uses  of  man.  It  may  perhaps  be  rendered  by 
the  word  '^property,"  and,  as  used  in  an  order 
reciting  "los  bienes  pertenentes  a  las  misio- 
nes,"  would  seem  to  refer  to  those  cultivat- 
ed lands,  orchards,  etc.,  and  other  appurte- 
nances, such  as  houses,  workshops,  utensils, 
etc.,  belonging  to  the  missionaries.  Larkin 
V.  United  States  (U.  S.)  14  Fed.  Gas.  1160, 
1154. 

BIENES  OOMUNES. 

"Bienes  comunes  are  those  things  which, 
not  being  as  to  property  of  any,  pertain  to  all 
as  to  their  use — as  the  air,  rain,  water,  the 
sea,  and  its  beaches.  Bscriche."  Lux  t. 
Haggin,  69  Gal.  255,  315,  10  Paa  674,  707. 

BIEKE8  OANANGIAIiES. 

"Bienes  gananciales"  is  the  term  under 
which  Escriche,  in  his  dictionary,  treats  of 
the  respective  rights  of  the  husband  and 
wife  in  the  property  held  by  them;  and  he 
says  that  among  bienes  gananciales  are  not 
considered  those  which  the  consorts  had  at 
the  time  of  contracting  the  marriage.  Weld- 
er V.  Lambert,  44  S.  W.  281,  284.  91  Tex.  510. 

BIENES  P17BU008. 

"Bienes  publicos  are  those  which,  as  to 
property,  pertain  to  the  people  or  nation,  and, 
as  to  their  use,  to  the  individuals  of  the  ter- 
ritory or  district,  such  as  rivers,  shores,  ports, 
and  public  roads.  Escriche."  Lux  y.  Hag- 
gin,  69  CaL  255,  815,  10  Pac.  674,  707. 

BIENNIAL 

"The  word  'biennial'  is  derived  from  the 
Latin  words  *bls,'  twice,  and  'annus,'  year, 
meaning  the  happening  or  taking  place  of 
anything  once  in  two  years."  State  ex  rel. 
Shields  v.  Smith,  42  Mo.  606,  507. 

BIEHMXAIiI.T« 

Where  a  mayor  is  required  to  biennially 
appoint  certain  ministerial  officers  which  are 


named,  the  word  "biennially"  evidently  and 
beyond  any  question  has  reference  to  the 
time  of  the  appointment,  and  signifies  that 
the  mayor  then  and  there,  Immediately  on  his 
accession  to  office,  sball  make  the  appoint- 
ment People  V.  Kilboum,  68  N.  Y.  479.  482; 
Same  v.  Tremain  (N.  Y.)  9  Hun,  673,  576  (af- 
firmed 68  N.  Y.  628). 

eiENS. 

The  Xorman  French  term  "biens*'  is  said 
to  include  property  of  every  description,  ex- 
cept estates  of  freehold.  Lord  Coke  says 
"goods,  blens,  bona,  includes  all  chattels  as 
well  as  real  and  personal."  McCaffrey  v. 
Woodln,  65  N.  Y.  459,  469,  22  Am.  Rep.  644 
(citing  Co.  Litt  118b). 

Bouvier,  in  his  Law  Dictionary,  defines 
the  French  word  "biens"  to  mean  "property 
of  every  description,  except  estates  of  free- 
hold and  Inheritance."  But  this  is  evidently 
the  strict  meaning  which  it  has  as  It  is  de- 
fined by  the  common-law  writers,  because, 
immediately  after  this  definition,  he  adds 
these  words:  "In  the  French  law  this  term 
includes  all  kinds  of  property,  real  and  per- 
sonal. Biens  are  divided  into  biens  muebles, 
movable  property,  and  biens  immuebles,  im- 
movable property."  It  would  thus  appear 
that  the  word,  as  used  In  the  French  lan- 
guage, has  a  meaning  In  the  civil  law  which 
includes  both  real  and  personal  property.  In 
a  note  to  section  18,  Story,  Gonfl.  Laws  (8th 
Ed.),  it  is  said:  "The  term  'biens,'  in  the 
sense  of  civilians  and  continental  jurists, 
comprehends  not  merely  goods  and  chattels, 
as  in  the  common  law,  but  real  estate."  It 
is  also  said  in  a  note  to  section  146  of  the 
same  work:  "Foreign  jurists,  commonly,  In 
the  term  *biens,'  include  all  sorts  of  property, 
movable  and  immovable,  in  their  discussions 
on  this  subject'*  Adams  v.  Akerlund,  168 
111.  632,  639,  48  N.  E.  454,  457  (citing  Bouv. 
Law  Diet). 

BIGAMY. 

The  word  "bigamy"  signifies,  as  its  der- 
ivation clearly  indicates,  being  twice  mar^ 
ried.  According  to  the  canonists,  bigamy 
consisted  in  marrying  two  virgins  succes- 
sively, one  after  the  death  of  the  other,  or 
in  once  marrying  a  widow.  By  a  corrup- 
tion of  the  meaning  of  the  term  bigamy  Is 
now  understood,  in  law,  to  be  tbe  state  of  a 
man  who  has  two  wives,  or  of  a  woman  who 
has  two  husbands,  living  at  the  same  time. 
Commonwealth  v.  McXemy  (Pa.)  10  Pblla. 
200,  207,  31  Leg.  Int.  172. 

It  Is  said  in  Bacon's  Abridgment  that 
"bigamy"  is  the  having  a  plurality  of  wives, 
and  that  the  offense  consists  of  marrying  a 
second  wife,  the  first  being  alive.  Bouvier 
defines  it  to  be  the  state  of  a  man  who  has 
two  wives,  or  of  a  woman  who  has  two  hus- 
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bands,  hying  at  the  same  time.  Blackstone 
says,  "It  Is  the  having  a  plmrality  of  wives 
at  once."  Act  March  31,  §  34  (P.  L,  392), 
defines  "bigamy**  as,  "If  any  person  shall 
have  two  wives  or  two  husbands  at  one  and 
the  same  time."  Gise  v.  Commonwealth  (Pa.) 
2  Wkly.  Notes  Cas.  5S9;  Glse  v.  Common- 
wealth, 81  Pa.  (31  P.  F.  Smith)  428,  430.  It 
is  a  statutory,  and  not  a  common-law,  crime. 
It  was  not  an  offense  at  common  law  to  mar- 
ry a  second  time  during  the  life  of  the  first 
husband  or  wife,  but  it  was  a  canonical  of- 
fense. "Bigamy,"  says  Horton  in  his  work 
on  Criminal  Law,  "is  committed  by  a  party 
who,  when  legally  married  to  one  person, 
marries  another."  Niece  v.  Territory,  60  Paa 
300,  802,  9  Okl.  535. 

Bigamy  is  the  marrying  by  a  person  who 
has  a  husband  or  wife  living.  Scoggins  v. 
State,  82  Ark.  205,  213.  It  is  the  having  of 
two  wives  or  two  husbands  at  the  same  time. 
Commonwealth  v.  Grise  (Pa.)  11  Phlla.  655. 
As  defined  by  the  Code,  it  is  knowingly  hav- 
ing a  plurality  of  husbands  or  wives  at  the 
same  time.  Nelms  v.  State,  10  S.  E.  1087,  84 
Ga.  466,  20  Am.  St  Rep.  377. 

The  one  who  contracts  a  second  mar^ 
rlage  before  the  dissolution  of  the  first  is 
guilty  of  bigamy,  and  hence  an  Indictment 
charging  that  defendant  was  man*ied,  and, 
while  married  and  undlvorced,  knowingly 
and  unlawfully  married  one  named  in  the 
indictment,  the  indictment  sufficiently  char- 
ges the  offense  of  bigamy,  though  it  was  not 
named  in  the  indictment.  And  the  word 
"bigamy,"  as  used  in  the  statute  denouncing 
the  offense,  is  used  in  its  universally  under- 
stood meaning,  so  that  a  description  of  the 
offense  would  not  express  more  than  the 
word  itself.  State  v.  Hayes,  29  South.  987, 
938,  105  La.  852. 

Sezual  Interoonrsa. 

Bigamy  is  the  marrying  by  one  person 
who  has  a  husband  or  wife.  The  offense  is 
completed  at  the  time  of  the  marriage,  with- 
out any  subsequent  cohabitation.  Beggs  v. 
State,  66  Ala.  108,  111. 

Under  Cr.  Code  1896,  8  4406,  providing 
that,  if  any  person  having  a  former  husband 
or  wife  living  marries  another,  or  continues 
to  cohabit  with  such  second  husband  or  wife 
in  this  state,  he  or  she  shall  be  guilty  of 
bigamy,  the  crime  is  committed  by  living 
under  the  same  roof  and  acknowledging  each 
other  as  husband  and  wife,  though  the  par- 
ties may  be  physically  Incapable  of  having 
sexual  intercourse.  Cox  v.  State,  23  South. 
806,  117  Ala.  103,  41  L.  B*  A.  760,  67  Am. 
St  Rep.  166. 

BIGAMIST. 

Any  man  la  a  polygamist  or  bigamist 
who,  having  previously  married  one  wife, 
stUl  living,  and  having  another  at  the  time 


when  he  presented  himself  to  claim  reglstrt- 
tlon  as  a  voter,  still  maintains  that  relatioD 
to  a  plurality  of  wives,  although  from  the 
date  of  the  passage  of  the  act  of  March  22, 
1882,  c.  47,  22  Stat  30  [U.  S.  Comp.  St  1901, 
p.  3633],  until  the  day  he  offers  to  register 
and  vote,  he  may  not  In  fact  have  cohabited 
with  more  than  one  woman.  Cannon  v.  Unit- 
ed States,  6  Sup.  Ct  278,  287,  116  U.  &  65. 
29  L.  Ed.  561  (citing  Murphy  v.  Ramsey.  U4 
U.  a  16,  6  Sup.  Ct  747.  29  L.  Bd.  47). 

BIGAMOUS  COHABITATIOK. 

The  bigamous  cohabitation  prohibited  by 
the  Edmunds  act  for  the  prevention  of  big- 
amy in  Utah  is  the  pretending  or  making 
show  to  the  outside  world  of  keeping  ap  the 
polygamous  or  bigamous  relations.  United 
States  V.  Snow,  9  Pac  686,  687,  4  Utah,  2S5. 


BIG  WITH  CHILD. 

"Big  with  child"  is  equivalent  to  *H]iiicfc 
with  child."  State  v.  Cooper.  22  N.  J.  Law 
(2  Zab.)  52,  55,  51  Am.  Dec.  248. 


BIJOU. 

"The  term  'bijou*  which  seems  to  be 
very  nearly  analogous  to  the  English  word 
'Jewelry,'  is  defined  to  be  a  little  work  of 
ornament  valuable  for  its  workmanship  of 
by  its  material."  Commonwealth  v.  Ste- 
phens, 31  Mass.  (14  Pick.)  370,  373  (quoting 
Diet  de  TAcad.). 


BILATERAL 

Having  two  sides;  arranged  apon  two 
sides;  affecting  two  sides  or  parties.  Web- 
ster. 


BUJkTERAI.  CONTBAGT. 

A  "bilateral  contract"  consists  of  mo- 
tual  promises  to  do  some  future  act  If  tbe 
consideration  for  a  promise  is  another  prom- 
ise, the  whole  agreement  may  be  contingeDt, 
to  come  into  effect  only  at  the  will  of  ooe 
of  the  parties.  Montpelier  Seminaiy  ▼. 
Smith's  Qstate,  38  AU.  66,  69  V t  382. 

BILATEBAI.  REGOBD. 

A  record  is  bilateral  when  Introduced  be- 
tween parties  and  privies,  and,  when  so,  can- 
not be  disputed.  Oolllgan  T.  Cooney»  64  8.  W. 
31,  33, 107  Tenn.  214. 


BILGE. 


A  vessel  Is  bilged.  In  the  nautical  i 
of  the  phrase,  as  well  as  in  the  opinion  of 
lexicographers,  where  the  water  is  freely  ad- 
mitted through  holes  and  breaches  made  In 
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tbe  ploBks  of  the  bottom,  occasioned  by  the 
Injuries,  whether  the  8hip*B  timbers  are  bro- 
ken or  not.  JPeele  ▼.  Merchants'  Ins.  Oo.  (U. 
S.)  19  Fed.  Gas.  98,  103. 

"Bilging,"  as  used  in  a  policy  of  marine 
insurance  providing  that  the  assurers  are  not 
liable  for  any  partial  loss  unless  the  damage 
happens  by  straining  or  "bilging,"  means  a 
breach  in  the  Tessel.  Where  a  vessel  was 
very  much  strained,  and  her  seams  opened 
and  let  in  water,  but  there  was  no  actual 
breach  of  a  plank  in  the  ship,  there  was  not 
a  bilging.  BUery  y.  Merchants'  Ins.  Co.,  20 
Mass.  (3  Pick.)  46»  47. 

BILL 

AU  bills,  see  ''An." 

The  word  "bills,"  In  Kingston  City  Char- 
ter (Laws  1872)  c.  152,  S  34,  providing  that 
it  shall  be  the  duty  of  the  mayor  to  approve 
or  disapprove  all  bills,  orders,  resolutions,  or 
ordinances,  etc.,  does  not  refer  to  the  claim 
or  claims  against  the  city  for  services  ren- 
dered or  materials  furnished,  but  refers  to 
something  in  the  nature  of  a  legislative  act, 
and  therefore  the  mayor  has  no  authority  to 
veto  a  part  or  a  single  item  of  a  resolution 
of  the  city  approving  and  auditing  money 
claims  against  it  "If  the  construction  con- 
tended for  by  the  learned  corporation  coimsel 
l8  correct,  and  the  word  'bills'  relates  to 
claims  against  the  city,  the  veto  or  disap- 
proval of  the  mayor  would  be  a  finality,  as 
the  common  council  has  nowhere  authority 
to  reconsider  the  action  of  the  mayor  in  dis- 
approving bills;  so  that  a  bill  against  the 
city,  disapproved  of  by  the  mayor,  would 
stay  disapproved  of,  so  far  as  the  common 
council  are  concerned.  It  cannot,  I  think,  be 
successfully  contended  that  the  I<egis]ature 
ever  intended  to  thus  submit  honest  claims 
against  a  municipality  to  the  pique,  prejudice, 
or  honest  mistake  of  any  mayor."  Cloonan 
▼.  City  of  Kingston,  75  N.  Y.  Supp.  425,  426, 
87  Misc.  Rep.  322. 

In  oonuaerolal  law. 

See  "Duebill";    "Freight  Bill";    "Hand- 
bill." 

"Bill,"  as  used  in  a  contract  for  the  sale 
of  coffees,  providing  that  the  sellers  agree 
to  "bill"  Cordova  coffee  at  the  same  price 
f .  o.  b.  Pittsburg  as  certain  other  companies. 
Is  not  synonymous  with  "deliver."  Danne- 
miller  v.  Kirkpatrick,  60  AtL  928»  929,  201 
Pa.  21& 

Same— As  an  aoooiut* 

"Bills,"  as  used  in  Pub.  Laws,  providing 
that  the  amount  i^eceived  from  the  sale  of 
certain  scrip  is  appropriated  for  the  payment 
of  bills  audited  by  a  certain  board,  and  the 
state  auditor  is  authorized  to  draw  his  order 
upon  the  general  treasurer  for  the  payment 


of  an  bills  out  of  the  amount  so  received, 
should  be  construed  in  its  primary  significa- 
tion of  an  account  for  goods  sold,  services 
rendered,  or  work  done,  with  the  prices  or 
charges  annexed,  though  it  is  doubtless  ap- 
plied often  in  public  speech  to  the  statement 
of  a  claim  in  gross  as  well  as  by  items.  In 
re  Statehouse  Bills,  35  Atl.  212,  19  R.  L  390; 
In  re  State  House  Commission  (B*  L)  83  Atl. 
453,  454. 

The  word  "bill,"  as  used  in  Rev.  St  f 
833,  relating  to  the  forgery  of  a  bill  and  bill 
of  exchange,  is  not  used  in  the  sense  em- 
ployed by  lexicographers,  as  conveying  an 
account  of  charges  and  particular  indebted- 
ness by  the  creditor  to  his  debtor.  The  word 
"bill"  is  QuaUfled  by  the  words  "<rf  ex- 
change." State  T.  Murphy,  46  La.  Ana.  416, 
419,  14  South.  920. 

Same— As  bank  bill  or  note. 

The  word  "bills,"  when  used  as  a  sub- 
ject or  medium  of  payment,  means  bank 
notes  of  some  description.  Jones  v.  Fales,  4 
Mass.  245,  252. 

A  note  payable  In  "York  State  bills  or 
specie"  is  the  same  thing  as  being  made 
payable  in  lawful  current  money  of  the  state, 
for  the  bills  mentioned  mean  bank  paper, 
which  is  here,  jn  conformity  with  common 
usage  and  common  understanding,  regarded 
as  cash.  Keith  v.  Jones  (N.  Y.)  9  Johns.  120, 
121. 

A  bank  bill  or  currency  bill,  when  spoken 
of  as  money,  is  usually  called  a  "bill,"  with- 
out adding  the  words  "bank  bill"  or  "United 
States  currency  bill,"  Thus,  when  the  words 
"one  $5  bill  in  money"  are  used  to  designate 
it,  we  understand  that  a  paper  bill  of  the 
denomination  and  of  the  value  of  $5,  a  cir- 
culation medium  which  passes  as  money,  is 
meant.  An  indictment  charging  the  theft  of 
a  $5  bill  in  money  is  a  sufficient  description 
of  the  stolen  property,  without  reciting  that 
it  is  a  bank  bill  or  paper  currency  money  of 
the  United  States.  Green  v.  State,  13  B.  W. 
784,  785,  28  Tex.  App.  493. 

Same— As   bill   of   ezobanse   ov   slnsla 
bond. 

A  bill  is  a  common  engagement  for  mon- 
ey, given  by  one  man  to  another,  being  some- 
times with  a  penalty,  called  a  "penal  bill," 
and  sometimes  without  a  penalty,  then  called 
a  "single  bill,"  although  the  latter  is  most 
frequently  used.  By  a  "bill"  we  ordinarily 
understand  a  single  bond  without  a  condition. 
Tracy  v.  Talmage  (N.  Y.)  18  Barb.  456,  4«2; 
Tracy  v.  Tallmadge  <N.  Y.)  9  How.  Prac.  530, 
536;  Briscoe  v.  Bank  of  Kentucky,  36  U.  8. 
(11  Pet)  257,  328,  9  L.  Ed.  709;  Tracey  v. 
North  American  Trust  &  Banking  Ga,  12  N. 
Y.  Leg.  Obs.  303,  306. 

A  "bill"  is  an  order  drawn  by  one  person 
on  another  to  pay  a  certain  sum  of  money 
absolutely  and  at  all  events.    The  order  can- 
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Dot  be  paid  out  of  a  particular  fund,  but  must 
be  drawn  on  the  general  credit  of  tbe  drawer, 
though  It  Is  no  objection,  when  so  drawn, 
that  a  particular  fund  is  specified  from  which 
the  drawee  may  reimburse  himself.  Munger 
V.  Shannon,  61  N.  Y.  251,  255  (olted  and  ap- 
proved In  Schmtttler  y.  Simon,  5  N.  B.  452, 
454,  101  N.  Y.  554,  64  Am.  Rep.  737). 

Swan's  St.  1877.  entitled  "An  act  for  the 
relief  of  sureties  and  ball  in  certain  cases," 
provides  that  when  any  person  shall  become 
bound  as  surety  by  bond,  bill,  or  note  for  the 
payment  of  money  or  other  valuable  thing, 
and  shall  apprehend  that  the  principal  debtor 
Is  likely  to  become  Insolvent  or  remove  from 
the  state,  such  surety.  If  a  cause  of  action 
shall  have  accrued,  may  forthwith  put  such 
bond,  bill,  or  note  In  suit,  and  that,  unless 
the  creditor  within  a  reasonable  time  com- 
mence an  action  on  the  bond,  bill,  or  note, 
the  surety  shall  be  released  from  liability. 
Held,  that  the  word  "blir*  means  bill  of  ex- 
change and  not  a  single  bond.  Ohio  Life  Ins. 
&  Trust  Co.  y.  McCague,  18  Ohio,  54,  66. 

As  used  in  the  negotiable  Instruments 
law,  "blir*  means  bill  of  exchange.  N.  D. 
Negotiable  Instruments  Law,  S  191;  Hev. 
Ctodes  N.  D.  1889,  §  1060.  The  word  "bill,"  as 
used  In  the  negotiable  Instruments  act,  means 
bill  of  exchange.  Ann.  Codes  &  St  Or.  1901, 
S  4592.  The  term  "bill,"  as  used  in  the  ne- 
gotiable instrument  law,  means  bill  of  ex- 
change. Rev.  Laws  Mass.  1902,  p.  653,  c. 
73,  §  207.  '*B111,"  as  used  In  the  negotiable 
Instruments  law,  means  bill  of  exchange. 
Code  Supp.  Va.  1898,  S  2841a.  As  used  In  the 
chapter  relating  to  negotiable  Instruments, 
"bill"  means  a  bill  of  exchange.  Bates'  Ana 
St  Ohio   1904,  §  317a 

Same— Bond* 

Instmments  Issued  by  a  corporation  by 
which  it  declares  Itself  to  be  held  and  firmly 
bound  to  pay  W.  M.  or  his  assigns,  on  a  day 
certain,  a  specified  sum,  with  interest  pay- 
able semiannually  on  the  presentation  and 
delivery  of  certain  warrants  therefor,  which 
were  annexed  to  the  obligation,  and  provided 
that  tipon  complying  with  certain  conditions 
therein  specified,  the  holder  of  the  instru- 
ment should  become  entitled,  in  lieu  of  such 
sum,  to  a  specified  amount  of  the  capital 
stock  of  the  company,  are  not  bills  or  notes 
within  the  meaning  of  the  safety  fund  act, 
prohibiting  moneyed  corporations  from  issu- 
ing any  bills  or  notes  unless  the  same  should 
be  made  payable  on  demand  and  without 
interest  Leavltt  v.  Blatchford,  17  N.  Y.  521, 
539. 

Same— Draft. 

The  words  "bill  or  note,**  In  a  statute 
providing  that  no  banking  association  shall 
issue  or  put  in  drculntlon  any  bill  or  note, 
etc.,  mean  any  circulating  bill  or  note,  de- 
posited and  likely  to  be  used  as  a  substitute 


for  money.  The  terms  do  not  Include  t 
draft,  not  payable  by  its  terms  to  order  or 
bearer,  although  expressed  in  dollars  and  not 
in  foreign  coin,  and  drawn  on  a  domestic  and 
not  a  foreign,  place.  Curtis  t.  Leavitt  17 
Barb.  309,  34L 

A  postdated  draft  taking  effect  l^  de> 
livery  Is  a  time  draft  and  within  the  mean- 
ing and  intent  of  the  statute  against  like 
bills  and  notes,  declaring  that  no  banking  as- 
sociation or  individual  banker,  as  such,  shall 
issue  or  put  in  circulation  any  "bill  or  note** 
of  such  association  or  individual  banker,  un- 
less the  same  shall  be  made  payable  on  de- 
mand and  without  Interest  Oneida  Bank  v. 
Ontario  Bank,  21  N.  Y.  490,  494. 

Same— Thins  ^  aetioiu 

See  "Thing  in  Action.** 

In  legislation. 

See    "Money    Biir;    ••Omnibus    BiH"; 

"Skeleton  Bill." 
Local  bill,  see  "Local  Law." 
Private  bUl,  see  "Private  Act" 

Perhaps  as  accurate  a  definition  of  t 
"bill"  as  can  be  found  is  that  given  in  Web- 
ster's dictionary:  "A  form  or  draft  of  a  law 
presented  to  a  legislature,  but  not  yet  enact- 
ed, or  before  it  is  enacted;  a  proposed  or  re- 
jected law.**  "In  some  cases,  statutes  are 
called  'bills';  but  usually  they  are  qualified 
by  some  description,  as  a  'bill  of  attainder.' 
'Bills'  and  'acts'  are  sometimes  used  as  syn- 
onymous terms."  Gushing,  8  2025.  The  def- 
inition of  a  bill  as  given  by  Webster  is  that 
usually  accepted  and  acted  upon.  The  Idea 
conveyed  by  the  word  "bill"  is  different  from 
that  conveyed  by  the  word  "resolution." 
Bills  may  originate  in  either  house,  except 
revenue  bills.  Const  §  17.  A  bill  must  be 
read  by  sections  on  three  different  days.  etc. 
Const  §  18.  A  joint  resolution  of  diffwent 
sections,  doubtless,  may  be  passed  on  one 
reading.    May  v.  Rice,  91  Ind.  546,  549. 

In  a  technical  sense,  the  term  "blir  ii 
applicable  properly  to  the  enactment  as  a 
whole.  Although  the  technical  sense  of 
words  should  prevail,  where  not  Inconsistent 
with  the  clear  intent  of  the  instrument  y«t 
when  such  Intent  requires  that  words  should 
be  used  in  the  larger  sense,  it  is  competent 
so  to  regard  them.  If  we  should  hold  tbat 
the  Constitution  regards  the  enactment  as  a 
whole,  in  an  exclusive  sense,  we  should  be 
led  to  the  conclusion  that  to  become  a  law. 
all  the  substantial  parts  of  the  measure  most 
have  together  passed  through  all  the  requisite 
stages  before  it  became  a  law.  State  ▼. 
Piatt,  2  S.  O.  (2  Rich.)  150,  156^  157.  16  Am. 
Rep.  647. 

A  "bill"  is  a  form  of  a  draft  of  a  bw 
presented  to  a  Legislature  but  not  enacted. 
After  a  bill  has  passed  both  branches  of  the 
Legislature  and  received  the  approval  of  tiie 
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government,  it  becomes  a  law;  but  until  then 
is  a  bill,  a  draft  of  a  proposed  law.  And  un- 
der a  statute  declaring  that  whosoever  shall 
add  to,  altei',  deface,  erase,  or  mutilate  any 
bill  pending  before  either  branch  of  the  Gen- 
eral Assembly  shall  be  guilty  of  felony,  the 
writing  on  the  outside  of  a  bill  indorsements 
stating  that  it  had  passed,  but  in  no  manner 
changing  or  altering  the  bill  itself,  does  not 
constitute  an  offense.  State  v.  Hegeman 
(Del.)  44  Atl.  621,  622,  2  Pennewill,  147. 

Within  the  contemplation  of  the  Consti- 
tution requiring  several  reading  of  bills  be- 
fore their  passage,  a  "bill"  means  a  draft  of 
the  proposed  law,  and  nothing  else.  After  a 
bill  has  been  introduced  in  one  house,  and  an 
amendment  which  changes  one  or  more  of 
its  original  features  or  adds  new  features  is 
adopted  by  such  house,  the  amendment  then 
enters  into  and  becomes  a  part  of  the  bill,  as 
if  it  had  been  Incorporated  in  the  draft  of 
the  proposed  law  before  it  was  introduced 
into  such  house.  The  Constitution  provides 
that  no  law  shall  be  passed  except  by  bill, 
and  further  says,  "nor  shall  any  bill  become 
a  law  unless  the  same  shall  have  been  read 
on  three  several  days  in  each  house  previous 
to  the  final  vote  thereon."  The  term  as  here 
used  is  generic,  and  It  means  not  only  the 
draft  of  the  proposed  law  as  originally  intro- 
duced, but  such  draft  with  all  of  the  draft 
Ings  which  may  be  made  thereon.  Cohn  ▼. 
I<ing8ley,  49  Pac.  985,  993,  5  Idaho,  416,  8S 
L.  B.  A,  74. 

Same— As  law  or  act. 

"Bill,"  as  used  In  Const  art.  4,  fi  18,  de- 
claring that  no  private  or  local  bill  which 
may  be  passed  by  the  Legislature  shall  em- 
brace more  than  one  subject,  and  that  shall 
be  expressed  in  the  title,  is  synonymous  with 
the  word  "law"  or  "act."  Durkee  v.  City 
of  JanesTllle,  26  Wis.  697,  703.  See,  also, 
People  v.  Lawrence  (N.  Y.)  86  Barb.  177, 
187. 

The  language  of  the  constltdtlonal  pro- 
vision that  no  legislative  enactment  shall 
contain  more  than  one  subject,  which  shall 
be  clearly  expressed  in  its  title,  differs  in 
some  respects  in  the  different  states.  In 
some  the  word  "act"  is  used,  while  in  others 
the  word  "bill"  or  "law"  is  used.  However, 
each  of  these  provisions,  as  presented  to  the 
courts,  means  the  final  determination  of  the 
Legislature  upon  the  particular  subject  em- 
braced In  subh  bill,  act,  or  law.  The  word 
"act"  is  probably  the  best  word  to  use,  for 
It  includes  no  action  of  the  Legislature  or 
of  any  person  prior  to  the  final  act  of  the 
Legislature,  and  it  includes  the  whole  of  the 
act;  nothing  more  and  nothing  less.  The 
word  "law"  is  probably  the  worst  word  to 
use,  for  a  portion  of  any  act  may  be  law, 
as  well  as  the  whole  of  the  act.  The  word, 
however,  as  used  in  such  connection  is  in- 
tended to  be  synonymous  with  "act"    The 


word  "bill"  means  the  bill  as  it  is  first  in- 
troduced, and  as  it  may  be  at  any  time  or 
in  any  of  its  stages  until  it  is  finally  passed, 
signed  by  the  necessary  officers,  and  filed 
away  as  the  highest  evidence  of  what  the 
law  is.  And  when  it  is  thus  filed  it  is  called 
the  "enrolled  bill."  Where  the  constitution- 
al provision  uses  the  word  "bill,"  it  means 
that  if  any  bill  should  in  any  stage  be  in 
conflict  with  the  provision  it  should  be 
amended  by  the  Legislature,  and  if  the  Leg- 
islature should  fail  to  correct  it  the  bill 
itself,  or  some  portion  of  it  would  be  void. 
Sedgwick  County  Com'rs  v.  Bailey,  13  Kan. 
600,  608. 

A  "bill"  is  the  draft  or  form  of  an  act 
presented  to  the  Legislature,  but  not  enact- 
ed, and  is  not  synonymous  with  "act"  which 
is  the  appropriate  term  for  the  draft  or  form 
after  it  has  been  acted  on  by  and  passed 
the  Legislature,  when  it  becomes  something 
more  than  a  draft.  South wark  Bank  v.  Com- 
monwealth, 26  Pa.  (2  Casey)  446,  450. 

"Bill"  is  often  used  as  synonymous  with 
"act"  or  "law,"  but  properly  means  the  act 
as  it  is  first  introduced  into  one  of  the 
houses  of  the  Legislature,  and  as  it  may  be 
at  any  time  in  any  of  its  stages  until  it  is 
finally  passed  by  both  houses  and  signed  by 
the  ofilcers  of  each  bouse  and  by  the  Gov- 
ernor. Sedgwick  County  Com'rs  v.  Bailey, 
13  Kan.  600,  608. 

In  pleadins* 

See  "Ancillary  Bill";  "Bill  of  Middle- 
sex"; "Creditors'  Bill";  "Cross-Bill"; 
"Fishing  Bill";  "Original  Bill";  "Sup- 
plemental Bill." 

In  the  language  of  Story  (Eg.  PI.  fi  268), 
a  bill  in  chancery  is  not  only  a  pleading  for 
the  purpose  of  bringing  before  the  court  and 
putting  in  issue  the  material  allegations  and 
charges  on  which  the  plaintifTs  right  to  relief 
rests,  but  it  is  also  in  most  cases  an  ex- 
amination of  a  defendant  on  oath  for  the 
purpose  of  obtaining  evidence  to  establish 
the  plaintiff's  case,  or  to  counterprove  or  dis- 
charge the  offense  which  may  be  set  up  by 
such  defendant  in  his  answer.  Feeney  y. 
Howard,  21  Pac.  984,  980,  79  Cal.  525,  4  L. 
R.  A.  826,  12  Am.  St  Rep.  162. 

The  term  "bill,"  as  used  in  equity  plead- 
ings, is  the  name  of  the  pleading  by  which 
the  complainant  sets  out  his  cause  of  action. 
United  States  v.  Ambrose,  2  Sup.  Ct  682,  683, 
108  U.  S.  336. 

The  term  "bill"  Is  frequently  used  to 
designate  the  first  pleading  on  the  part  of 
the  plaintiff  in  causes  which  are  equitable 
in  their  nature,  although  there  is  but  one 
form  of  action  in  the  state,  which  is  desig- 
nated as  a  "civil  action,"  and  though  the 
word  "complaint"  may  be  correctly  used  to 
designate  the  first  pleading  of  the  plaintiff 
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In  all  such  cases.    Sharon  v.  Sharon,  7  Pac 
456,  457,  G7  Gal.  185. 

The  word  **biir'  or  "complaint,"  when 
found  In  the  Code  of  Civil  Procedure,  shall 
mean  "petition."  Cobbey's  Ann,  St.  Neb. 
1908,  8  185L 

BUX  AND  KOTE  BROKER. 

A  bill  and  note  broker  is  a  broker  who 
buys  and  sells  notes  and  bills  of  exchange. 
City  of  Little  Rock  y.  Barton,  33  Ark.  436, 
444. 

A  bill  and  note  broker  is  one  who  ne- 
gotiates the  purchase  and  sale  of  bills  of  ex- 
change and  promissory  notes,  but  no  person 
can  be  considered  a  broker  who  buys  notes 
and  bills  for  himself.  Gast  v.  Buckley  (Ky.) 
64  S.  W.  632,  633. 

The  words  "bill  broker,"  as  used  in  Act 
May  27,  1841,  imposing  a  tax  on  bill  brokers, 
is  used  in  the  sense  of  street  brokers,  as 
that  phrase  is  used  in  the  great  commercial 
cities  of  the  country,  and  are  the  agents  and 
go-betweens  of  others,  whereby  the  discount 
of  bills  in  the  street  for  an  enormous  usury 
is  effected,  and  for  which  they  receive  a  reg- 
ular commission.  Commonwealth  v.  Holmes, 
11  Pa.  (1  Jones)  468,  470. 

BUX  FOR  AGGOUlfT. 

The  phrases  "bill  for  account"  and  "ac- 
count rendered*'  were  formally  employed  in 
a  common-law  practice  to  denote  the  pro- 
cedure by  which  the  account  was  secured, 
and  the  frequent  Inadequacy  of  the  remedy 
at  law  or  by  jury  trial  gave  rise  to  the 
equitable  remedy  of  account  Field  v. 
Brown,  45  N.  E.  464,  465,  146  Ind.  293. 

BILL  FOR  NEW  TRLAJL. 

Where,  after  judgment  has  been  ren- 
dered at  law,  facts  are  proven  which  show  it 
to  be  against  conscience  to  execute  such 
judgment,  and  of  which  the  injured  party 
could  not  have  availed  himself  In  a  court 
of  law,  or  of  which  he  might  have  availed 
himself  at  law,  but  was  prevented  by  fraud 
or  accident,  unmixed  with  any  fault  or  neg- 
ligence in  himself  or  his  agents,  a  court 
of  equity  Is  authorized  to  interfere  by  in- 
junction to  restrain  the  adverse  party  from 
availing  himself  of  such  judgment,  and  bills 
setting  up  such  facts  and  seeking  such  re- 
lief are  called  "bills  for  a  new  trial."  Spo- 
kane Co-operative  Min.  Co.  t.  Pearson,  68 
Pac.  165,  168,  28  Wash.  118. 

BILL  FOR  RAISING  REVENUE. 

Ky.  St  art  2,  §  80,  declares  that  '*all  bills 
for  raising  revenue  shall  originate  in  the 
House  of  Representatives."  Held,  that  a 
"bill  for  raising  revenue^"  as  the  term  has 


been  used  and  construed,  means  what  are 
usually  termed  "money  bills,"  and  applies 
in  general  to  bills  for  the  levy  of  taxes  in 
the  strict  sense  of  the  term,  and,  as  used 
in  the  federal  Constitution,  embraced  all  ap- 
propriations of  money  from  the  public  treas- 
ury, whether  the  bill  either  provides  for  the 
levy  of  taxes,  capitation  or  ad  valorem,  upon 
the  people,  or  is  a  part  of  a  system  of  biws 
or  another  bill  which  does  so  provide.  "The 
principle  underlying  this  provision  of  the 
Constitution  is  founded  on  the  ground  that 
the  people  are  bound  to  pay  the  taxes  to  sup- 
port the  government,  in  consideration  of  pro- 
tection to  their  lives,  liberty,  and  property, 
and  hence  the  payer  of  taxes  was  placed  in 
the  hands  of  the  popular  branch  of  the  Leg- 
islature as  a  means  of  security  to  the  people^ 
from  whom  its  members  are  selected,  against 
exactions  by  taxation  for  other  and  strictly 
governmental  purposes;  and  hence  this  view 
excludes  from  the  comprehension  of  this 
constitutional  clause  such  bills  as  appro- 
priate money  to  or  from  the  treasury  raised 
from  the  people  In  consideration  of  othtf 
beneflts  and  services  than  protection  in  their 
life,  liberty,  and  property."  And  It  is  there- 
fore clear  that  from  every  source  that 
"bills  for  raising  revenue"  are  confined  to 
bills  to  levy  taxes  in  the -strict  sense  of  the 
word,  and  do  not  embrace  bills  for  other  pur- 
poses which  incidentally  create  revenue,  un- 
less so  framed  as  to  draw  money  from  the 
people  with  no  other  advantage  or  benefit 
to  them  except  the  general  protection  wbieb 
belongs  to  the  citizens  under  our  form  of 
government  as  a  matter  of  common  rights. 
Commonwealth  v.  Bailey,  81  Ky.  395,  399. 
Any  law  which  has  for  its  object  the  takiog 
of  money  from  the  people  is  a  "bill  for  rais- 
ing revenue."  A  bill  regulating  postal  rates 
for  postal  services  provides  an  equivalent 
for  the  money  which  the  citizen  may  pay. 
He  gets  the  service  or  lets  It  alone  as  he 
pleases,  and  hence  the  bill  is  not  one  to 
raise  revenue.  Commonwealth  t.  Bailey,  3 
Ky.  Law  Rep,  110,  117. 

BUX  FOR  speohtg  perforkange. 

A  "bill  for  specific  performance"  is  a 
bill  seeking  to  enforce  the  performance  of 
a  contract  in  the  specified  form  in  which  It 
was  agreed  upon,  and  is  addressed  to  the 
discretion  or  to  the  extraordinary  jurisdic- 
tion of  equity,  and  cannot  be  exercised  in 
favor  of  those  who  have  slept  on  their  rights, 
or  acquiesced  in  a  title  in  possession  adverse 
to  their  claim.  Van  Doren  v.  Robinson,  16 
N.  J.  Eq.  (1  C.  E.  Green)  256,  263. 

BHiL    TN    THE    NATURE    OF    DfTEB- 
PI.EADER. 

See,  also,  "Bill  of  Interpleader.* 

A  "bill  in  the  nature  of  an  interpleader^ 
lies  by  a  party  in  interest  to  ascertain  and 
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establish  his  own  rigbts  when  there  are  other 
conflicting  rights  between  the  third  person, 
as  where  a  mortgagor  wishes  to  redeem  a 
mortgaged  estates,  and  there  are  conflicting 
claims  between  third  persons  as  to  their  title 
to  the  mortgage  money,  he  maj  bring  them 
before  the  court  to  ascertain  their  rights,  and 
to  have  a  decree  for  redemption,  and  to  make 
a  secure  payment  to  the  party  entitled  to  the 
money.  By  such  bill  the  plaintiff  seeks  re- 
lief as  well  as  protection.  Pusey  &  Jones 
Oa  y.  MUler  iV.  S.)  61  Fed.  401,  403. 

A  "bill  in  the  nature  of  an  Interpleader" 
Is  one  in  which  the  complainant  asks  some 
relief  over  and  above  a  mere  Injunction 
against  suit  by  the  contesting  parties,  and 
states  facts  which  entitle  him  to  such  relief 
independent  of  the  fact  of  the  adverse  claims 
of  the  several  defendants.  Van  Winkle  t. 
Owen,  84  AU.  400,  401,  54  N.  J.  Bq.  263. 

bux  obuoatobt. 

A  "bill  obligatory"  la  a  bond  without  a 
condition,  sometimes  called  a  "single  bill," 
and  differing  from  a  promissory  note  in  noth- 
ing but  the  seal  which  is  attached  to  It. 
Fanners'  &  Mechanics'  Bank  v.Greiner,  2 
Berg.  &  B.  114,  115. 

nZLL  NOT  OBJGTNAIm 

A  bill  in  equity  which  Is  a  ''bill  not  orig- 
inal*' Is  one  that  relates  to  some  matter 
orally  litigated  in  the  same  court  by  the 
same  person,  and  which  Is  either  an  addition 
to  or  a  continuance  of  an  original  bill,  or 
both.  Longworth  t.  Sturges,  4  Ohio  St 
680,  708. 

"Bills  not  origlnar  are  those  which  re- 
late to  some  matter  already  litigated  in  the 
court  by  some  person,  and  which  are  an  ad- 
dition to  or  continuance  of  an  original  bill, 
or  both.  According  to  this  definition,  a  cred- 
itors' bill  is  a  continuation  of  the  former 
controversy,  so  far  as  the  fruits  of  the  Judg- 
ment are  concerned.  Hatch  v.  Dorr,  11  Fed. 
Caa.  805,  806. 

BUX  OF  ATTAINDEB. 

"A  bill  of  attainder  is  a  legislative  act 
which  inflicts  punishment  without  a  Judicial 
trial.  'Bills  of  this  sort,'  says  Mr.  Justice 
Story,  "have  been  most  usually  passed  in 
£2ngland  In  times  of  rebellion,  or  of  gross 
subserviency  to  the  Crown,  or  of  violent 
political  excitements,  periods  in  which  all 
nations  are  most  liable,  as  well  the  free  as 
enslaved,  to  forget  their  duties  and  to  tram- 
ple upon  the  rights  and  liberties  of  others.' 
Tbese  bills  are  generally  directed  against 
individuals  by  name,  but  they  may  be  di- 
rected against  a  whole  class."  Cummings 
V.  Missouri.  71  U.  S.  (4  Wall.)  277,  323,  18 
L.  Ed.  35a 


A  "bill  of  attainder,"  at  the  time  of  the 
adoption  of  the  first  Constitution  of  the 
state,  had  a  well-understood  meaning.  It 
was  a  legislative  Judgment  of  conviction; 
an  exercise  of  Judicial  power  by  Parliament, 
without  a  hearing,  and  in  disregard  of  the 
first  principles  of  natural  Justice.  Such  bills 
had  been  passed  in  England,  and  the  par- 
ties thereby  condemned  had  been  put  to 
death.  People  v.  Hayes,  85  N.  B.  051,  9.i2. 
140  N.  Y.  484,  23  L.  R.  A.  830,  37  Am.  St 
Rep.  572. 

"Bills  of  attainder"  are  such  special 
acts  of  the  Legislature  as  Infiict  capital 
punishment  on  all  persons  supposed  to  be 
guilty  of  high  offenses,  such  as  treason  and 
felony,  without  any  conviction  in  the  or- 
dinary course  of  Judicial  proceedings.  Green 
▼.  Shumway,  39  N.  Y.  418,  431;  Gotchens 
T.  Matheson  (N.  Y.)  40  How.  Prac.  97,  102 
(citing  8  Story,  Comm.  Const  209);  Ander- 
son V.  Baker,  23  Md.  531,  623  (citing  Story's 
Ck>nst  8  1344);  Ex  parte  Law,  85  Ga.  285, 
298,  15  Fed.  Cas.  8. 

The  term  "bill  of  attainder,"  within  the 
meaning  of  the  federal  Constitution,  included 
a  general  statute  passed  after  the  Civil  War, 
which  required  all  attorneys  at  law  to  take 
an  oath  that  they  had  never  voluntarily 
borne  arms  against  the  United  States,  or 
given  aid,  countenance,  counsel,  or  encour- 
agement to  persons  engaged  in  armed  hostili- 
ties thereto,  as  a  condition  to  their  right  to 
practice  in  the  Supreme  Court  of  the  United 
States.  In  this  leading  case  the  majority 
opinion  was  written  by  Field,  J.,  and  was 
based  to  a  large  extent  upon  a  prior  decision 
in  the  same  term  of  Cummings  y.  State  of 
Missouri,  4  Wall.  277,  in  which  the  statute 
of  Missouri,  requiring  ministers  of  the  Gos- 
pel to  take  a  similar  oath  as  a  condition  to 
their  right  to  exercise  the  privileges  of  their 
profession,  was  held  unconstitutional.  Mr. 
Justice  Miller,  on  behalf  of  himself,  the 
Chief  Justice,  and  Justices  Swayne  and 
Davis,  delivered  a  dissenting  opinion  In  Ex 
parte  Garland,  which  is  expressly  made  ap- 
plicable not  only  to  that  case,  but  to  the 
case  of  Cummings  v.  State  of  Missouri,  in 
which  he  says  "the  word  'attainder'  is  de- 
rived by  Sir  Thomas  Tomllns,  in  his  law 
dictionary,  from  the  words  'attincta'  and  *at- 
tinctura,'  and  is  defined  to  be  *the  stain  or 
corruption  of  the  blood  of  a  criminal  capi- 
tally condemned;  the  immediate  inseparable 
consequence  of  the  common  law  on  the  pro- 
nouncing the  sentence  of  death.'  The  ef- 
fect of  this  corruption  of  the  blood  was 
that  the  party  attainted  lost  all  inheritable 
quality,  and  could  neither  receive  nor  trans- 
mit any  property  or  other  rights  by  inher- 
itance. Upon  an  attentive  examination  of 
the  distinctive  features  of  this  kind  of  legis- 
lation, I  think  It  will  be  found  that  the  fol- 
lowing comprise  those  essential  elements  of 
bills  of  attainder,  in  addition  to  the  one  al- 
ready  mentioned,   which   distinguish   them 
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from  other  legislation,  and  which  made  them 
so  obnoxious  to  the  statesmen  who  organized 
our  government:  (1)  They  were  convictions 
and  sentences  pronounced  by  the  legislative 
department  of  the  government.  Instead  of  the 
Judicial.  (2)  The  sentence  pronounced  and 
the  punishment  inflicted  were  determined  by 
no  previous  law  or  fixed  rule.  (3)  The  inves- 
tigation Into  the  guilt  of  the  accused,  if  any 
such  were  made,  was  not  necessarily  or  gen- 
erally conducted  In  his  presence  or  that  of 
his  counsel,  and  no  recognized  rule  of  evi- 
dence governed  the  Inquiry."  The  conclusion 
of  the  majority  of  the  court  was  denied  by 
the  dissenting  Judges  on  the  ground  that  the 
laws  in  question  did  not  contain  the  essential 
requirements.  In  the  definition  of  "bill  of  at- 
tainder," of  working  a  corruption  of  blood,  or 
in  describing  any  person  or  class  of  persons 
by  name  or  description.  Ex  parte  Garland, 
71  U.  S.  (4  Wall.)  333,  387,  18  L.  Ed.  366. 

Bill  of  pains  and  penalttes  Included. 

A  bill  of  attainder  is  a  legislative  act 
which  inflicts  punishment  without  a  Judicial 
trial.  If  the  punishment  be  less  than  death, 
it  is  a  bill  of  pains  and  penalties.  As  the 
term  "bill  of  attainder"  is  used  In  the  federal 
Constitution,  it  includes  both  bills  of  attain- 
der particularly,  and  bills  of  pains  and  pen- 
alties. Cummlngs  v.  Missouri,  71  U.  S.  (4 
Wall.)  277,  18  I*  Ed.  356;  Drehman  v.  Stifle, 
76  U.  S.  (8  Wall.)  605.  601,  19  L.  Ed.  508; 
Pierce  v.  Carskadon,  83  U.  S.  (16  Wall.)  234, 
239,  21  L.  Ed.  276w 

As  used  in  U.  S.  Const,  art  1,  8  10,  pro- 
viding that  no  state  shall  pass  any  "bill  of 
attainder,"  ex  post  facto  law,  or  laws  Impair- 
ing the  obligation  of  contracts  or  granting 
any  title  of  nobility,  means  a  legislative  act 
which  inflicts  punishments  without  a  Judicial 
trial.  "If  the  punishment  be  less  than  death, 
the  act  Is  termed  a  'bill  of  pains  and  penal- 
ties.' Within  the  meaning  of  the  Constitu- 
tion, bills  of  attainder  include  bills  of  pains 
und  penalties."  Hence  Act  March  29,  1867, 
providing  for  a  convention  to  revise  and 
amend  a  state  constitution  requiring  of  an 
elector,  when  challenged,  that  he  solemnly 
swear  that  he  had  never  voluntarily  borne 
arms  against  the  United  States  since  he  had 
been  a  resident  thereof;  had  voluntarily 
given  no  aid,  countenance,  counsel,  or  en- 
couragement to  persons  engaged  In  armed 
hostility  thereto;  that  he  had  neither  sought 
nor  expected  nor  attempted  to  exercise  the 
functions  of  any  ofl^lce  whatever,  under  any 
authority  or  pretended  authority  in  hostility 
to  the  United  States;  and  that  he  had  not 
yielded  a  volimtary  support  to  any  pretended 
government,  authority,  power,  or  constitution 
within  the  United  States,  hostile  or  inimical 
thereto;  and  did  not  unlawfully  desert  from 
the  military  or  naval  service  of  the  United 
States,  or  leave  the  state  to  avoid  a  draft 
during  the  late  Bebellion^is  a  bill  of  pains 
and  penalties,  and  void  within  the  constitu- 


tional provision  against  the  passage  of  a  bill 
of  attainder.  Green  v.  Shumway  (N.  Y.)  36 
How.  Prac.  6,  7. 

"Bill  of  attainder,^  as  used  in  a  consti- 
tution where  the  passage  of  any  bill  of  at- 
tainder is  prohibited,  is  a  generic  term,  mean- 
ing both  bills  of  attainder,  properly  so  called 
at  common  law,  and  bills  of  pains  and  penal- 
ties. Qalnes  v.  Buford,  31  Ky.  (1  Dana)  481, 
509. 

"A  bill  of  attainder  Is  a  special  act  of 
legislature  which  inflicts  punishment  without 
a  Judicial  trial.  If  the  punishment  is  less 
than  death,  the  act  is  called  a  'bUl  of  pains 
and  penalties.'"  As  used  in  Const  U.  8. 
art  1,  S  9,  prohibiting  bills  of  attainder,  it 
Includes  bills  of  pains  and  penalties.  In  re 
Yung  Sing  Hee  (U.  S.)  86  Fed.  437,  439. 

BUX  OF  G08T8. 

The  phrase  "bill  of  costs,"  as  used  in  t 
statute  authorizing  the  taxation  of  a  bill  of 
costs,  means  the  costs  legally  taxable  in  a 
particular  suit  to  the  person  entitled  thereto^ 
Doe  v.  Thompson,  22  N.  H.  217,  219. 

BUX  OF  GBEDrr. 

A  "bill  of  credit"  In  its  commercial 
sense,  comprehends  a  great  variety  of  evi- 
dences of  debt,  which  circulate  as  money  In 
a  commercial  community.  In  the  early  his- 
tory of  banks,  their  notes  were  generally  de- 
nominated "bills  of  credit"  but  in  modem 
times  they  have  lost  that  designation,  and 
are  now  called  either  "bank  bills"  or  "bank 
notes."  The  deflnltion  of  a  "bill  of  credit," 
however,  as  the  term  Is  used  in  statutes,  o^ 
dlnarily  applies  only  to  paper  emitted  or  is- 
sued by  colonies  or  states,  by  the  sovereign 
power,  containing  a  pledge  of  Its  faith  for  its 
ultimate  redemption.  Briscoe  v.  Bank  of 
Kentucky,  36  U.  S.  (11  Pet)  267,  271,  9  L:  Ed. 
709. 

The  term  "bill  of  credit"  as  used  in  the 
federal  Constitution,  is  a  paper  intended  to 
circulate  through  the  community,  for  Its  or- 
dinary purposes  as  money,  which  paper  is  re- 
deemable at  a  future  day.  Craig  v.  Missouri, 
29  U.  S.  (4  Pet)  410,  431,  7  L.  Ed.  903;  Biel- 
tenbach  v.  Turner,  18  Wis.  140,  146;  Linn  v. 
State  Bank  of  Illinois,  2  111.  a  Scam.)  87,  91, 
25  Am.  Dec.  71.  See,  also,  Indiana  t.  Woram, 
6  Hill,  33,  37,  40  Am.  Dec.  37&  It  signifies 
"a  paper  medium  intended  to  circulate  be- 
tween individuals,  and  between  government 
and  Individuals  for  the  purposes  of  sodety" 
Breitenbach  v.  Turner,  18  Wis.  140,  145;  Pa- 
gaud  T.  State,  13  Miss.  (5  Smedes  &  M.)  491. 
It  means  "promissory  notes  or  bills,  for  the 
payment  of  which  the  faith  of  the  state  only 
is  pledged.  They  are  such  bills  aa  were  emit- 
ted by  Congress  in  the  different  states  anteri- 
or to  the  adoption  of  the  Constitution.**  State 
V.  Blllls,  2  McCord,  12,  15.    Also  "paper  Is- 
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saea  07  a  state  on  the  faith  of  the  state, 
which  circulates  on  the  credit  of  the  state, 
and  is  received  and  used  in  the  ordinary  busi- 
ness of  life."  Hale  y.  Huston,  44  Ala.  134, 
138,  4  Am.  Rep.  124;  Poindexter  y.  Oreen- 
how,  5  Sup.  Ct  003,  910,  114  U.  8.  270,  29 
L.  Ed.  185;  Bailey  v.  Milner,  35  Ga.  830,  332 
(U.  S.)  2  Fed.  Gas.  378;  Delafield  v.  Illinois, 
28  Wend.  192,  21& 

As  to  the  term  "bills  of  credit,"  the  Chief 
Justice  said:  ''Bills  of  credit  signify  a  paper 
medium  intended  to  circulate  between  Indl- 
ylduals,  and  between  the  government  and 
Individuals,  for  the  ordinary  purposes  of  so- 
ciety." In  the  case  of  Briscoe  v.  Bank  of 
Commonwealth  of  Kentucky,  86  U.  S.  (11 
Pet)  267,  313,  9  L.  Bd.  709,  the  court,  speak- 
ing of  this  definition,  says:  "A  definition  so 
general  would  certainly  embrace  every  de- 
scription of  paper  which  circulates  as  mon- 
ey." Lucas  y.  City  of  San  Francisco,  7  Gal. 
463,  477. 

•The  term  'bill  of  credit,'"  says  Mar- 
shall, C.  J.,  delivering  the  opinion  of  the 
court  in  the  case  of  Craig  v.  State,  "in  its 
enlarged  and  literal  sense,  may  comprehend 
any  instrument  by  which  a  state  engages  to 
pay  money  at  a  future  date."  As  the  term  is 
used  in  the  federal  Constitution,  prohibiting 
the  states  from  emitting  bills  of  credit.  It  in- 
cludes notes  of  the  Bank  of  the  Common- 
wealth of  Kentucky.  Bank  of  Common- 
wealth of  Kentucky  y.  Clark,  4  Mo.  69,  60, 
28  Am.  Dec.  345. 

**To  'emit  bills  of  credit'  conveys  to  the 
mind  the  idea  of  issuing  paper  Intended  to 
circulate  through  the  community  for  its  ordi- 
nary purposes  as  money,  which  paper  is  re- 
deemable at  a  future  day.  This  is  a  sense  In 
which  the  term  has  always  been  under- 
stood." Bank  of  Commonwealth  of  Ken- 
tucky y.  Clark,  4  Mo.  59,  61,  28  Am.  Dec 
345;  Shollenberger  v.  Brintou,  52  Pa.  (2  P.  F. 
Smith)  9,  31,  54;  Linn  y.  State  Bank  of  Illi- 
nois, 2  111.  (1  Scam.)  87,  91,  25  Am.  Dec.  71. 

Bill  of  d&artered  state  bank 

Notes  issued  by  a  bank  created  by  the 
state  which  upon  their  face  purported  to  be 
issued  by  the  president  and  directors  of  the 
bank,  and  which  contained  no  pledge  of  the 
faith  of  the  state  in  any  form,  but  were  is- 
sued on  the  credit  of  the  funds  of  the  bank, 
the  president  and  directors  not  assuming  to 
act  as  agents  of  the  state,  were  not  "bills  of 
credit  issued  by  the  state,"  within  the  inhibi- 
tion of  the  Constitution,  though  the  capital  of 
the  bank  was  to  be  paid  by  the  state.  Bris- 
coe y.  Bank  of  Commonwealth  of  Kentucky, 
86  U.  B.  (11  Pet)  257,  312,  9  L.  Bd.  709. 

The  constitutional  inhibition  against 
emitting  bills  of  credit  does  not  Include  notes 
Issued  by  a  state  bank  which  are  payable  in 
ooin,  but  only  means  "paper  money,"  proper- 
ty so  called.  Issued  by  the  mere  authority  of 


the  government,  and  resting  for  support  on 
the  credit  of  the  government.  Owen  y. 
Branch  Bank  at  Mobile,  8  Ala.  258;  Jones  y. 
Bank  of  Tennessee,  47  Ky.  (8  B.  Hon.)  122, 
46  Am.  Dec.  540. 

The  entire  stock  of  the  Bank  of  the  State 
of  Arkansas  was  owned  by  the  state,  which 
furnished  the  capital  and  received  the  profits. 
The  president  and  trustees  were  to  have  a 
common  seal,  were  authorized  to  deal  in  bul- 
lion, gold  and  silver,  etc.,  purchase  real  prop- 
erty, erect  buildings,  issue  notes,  and  make 
loans,  etc.  Some  doubt  was  suggested  wheth- 
er the  notes  of  this  bank  were  not  "bills  of 
credit'*  within  the  prohibition  of  the  Constitu- 
tion. But  to  constitute  a  "bill  of  credit" 
within  the  Constitution,  it  must  be  Issued  by 
a  state  on  the  faith  of  the  state,  and  be  de- 
signed to  circulate  as  money;  it  must  be  a 
paper  which  circulates  on  the  credit  of  the 
state,  and  is  so  received  and  used  in  the  or- 
dinary business  of  life.  The  bills  of  this  bank 
were  not  made  payable  by  the  state,  and  cap- 
ital was  provided  for  their  redemption,  and 
the  general  management  of  the  bank  and  the 
charter  were  committed  to  the  president  and 
treasurer,  as  in  ordinary  banking  associa- 
tions. The  holders  could  in  a  summary  man- 
ner obtain  judgments  against  their  debtors, 
and,  although  the  directors  were  not  express- 
ly made  liable  to  be  sued,  yet  without  doubt 
they  could  be  held  legally  responsible  for  an 
abuse  of  the  trust  confided  to  them.  Wood- 
ruff v.  Trapnall,  51  U.  S.  (10  How.)  190,  205. 
13  L.  Ed.  883. 

Bills  of  a  banking  corporation  are  not 
bills  of  credit,  though  the  state  creating  the 
bank  is  the  only  stockholder,  and  pledges  its 
faith  for  the  redemption  of  the  bills.  A  bill 
of  credit  emanates  from  the  sovereignty  of 
the  state.  It  rests  for  its  currency  on  the 
faith  of  the  state,  pledged  by  a  public  law. 
Darrlngton  y.  Branch  of  Bank  of  Alabama, 
54  U.  S.  (18  How.)  12,  14  L.  Ed.  SO. 

Oertlfloate  of  Indebtedness* 

Certificates  of  Indebtedness  Issued  by  the 
Governor  of  a  state,  under  a  statute  authoriz- 
ing such  issue  for  the  purpose  of  paying  the 
current  expenses  of  the  state,  and  made  re- 
ceivable for  all  state  taxes,  etc.,  and  which 
is  actually  issued,  containing  a  recital  that 
the  sum  specified  Is  due  by  the  state  and  that 
the  certificate  Is  receivable  in  payment  of  all 
state  dues,  are  bills  of  credit.  City  Nat  Bank 
y.  Mahan,  21  La.  Ann.  751,  753. 

A  "bill  of  credit,"  In  Its  enlarged,  and 
perhaps  in  its  literal,  sense,  may  be  defined 
as  any  Instrument  by  which  a  state  engages 
to  pay  money  at  a  future  day,  and  includes  a 
certificate  given  for  borrowed  money.  "Bills 
of  credit"  signify  a  paper  medium  intended 
to  circulate  between  Individuals,  and  be- 
tween the  government  and  Individuals,  for 
the  ordinary  purposes  of  society.  Craig  v. 
State,  29  U.  S.  (4  Pet)  410,  431,  7  L.  Ed.  903. 
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Confederate  treasury  note* 

The  term  "bills  of  credit"  cannot  be  con- 
fltmed  to  include  the  securities  known  as 
"Confederate  treasury  notes,"  issued  by  the 
Belf-styled  "Confederate  States"  during  the 
CivU  War  of  1861.  "Bill  of  credit"  means  a 
paper  Issued  by  the  soyereign  power,  contain- 
ing a  pledge  of  Its  faith,  and  designed  to  cir- 
culate as  money.  A  paper  currency  emitted 
by  a  state,  and  receivable  in  discharge  of  all 
debts  and  taxes  due  the  state,  and  of  all  sal- 
aries and  fees  of  offices,  and  pledging  the 
faith  and  funds  of  the  state  for  the  redemp- 
tion of  this  paper  issued,  are  bills  of  credit 
BaUey  y.  Milner  (U.  S.)  2  Fed«  Cas.  378,  379. 

I<oan  offloe  oertifloate. 

A  "bill  of  credit,"  as  used  In  Its  consti- 
tutional sense,  includes  loan  office  certificates 
issued  by  the  state,  which  were  made  receiv- 
able by  all  the  officers  of  the  state,  both  civil 
and  military.  In  the  discharge  and  payment 
of  both  salaries  and  fees.  Loper  v.  State,  1 
Mo.  632,  633. 

BeTonne  bond  sorip. 

A  paper  which  is  a  "bill  of  credit"  has 
three  essentials:  (1)  It  must  be  issued  by 
state  in  its  sovereign  character;  (2)  it  must 
contain  a  pledge  of  the  faith  of  the  state;  (3) 
It  must  be  a  design  to  circulate  as  money. 
Thus  revenue  bond  scrip  of  the  state  of 
South  Carolina  Issues  in  denominations  as 
small  as  $1,  which  bears  no  interest  and  no 
date  of  payment,  but  the  fnith  and  funds  of 
the  state  are  pledged  to  their  ultimate  re- 
demption, and  they  were  made  receivable  at 
all  times  after  their  Issuance  for  all  dues  and 
taxes  to  the  state,  except  taxes  levied  to 
pay  interest  on  the  public  debt,  and  when  so 
received  the  State  Treasurer  was  authorized 
to  pay  the  amount  again,  with  satisfaction  of 
any  kind  against  the  treasury.  They  were 
Intended  to  circulate  as  money,  and  hence 
constituted  "bills  of  credit"  within  the  pro- 
hibition of  the  Constitution  of  the  United 
States.  Wesley  v.  Bells  (U.  S.)  90  Fed.  151, 
15& 

State  bank  bill. 

Bills  Issued  by  the  State  Bank  of  Illi- 
nois under  an  act  of  the  State  Legislature 
permitting  it  to  do  so,  which  bills  purported 
on  their  face  to  be  receivable  at  the  treasury 
or  any  loan  office  of  the  state  of  Missouri  in 
discharge  of  debts  due  the  state,  are  bills  of 
credit.  Lynn  v.  State  of  Illinois,  2  111.  87,  91, 
26  Am.  Dec.  78. 

State  bond. 

Mere  state  bonds  made  payable  to  the 
bearer  fall,  within  the  constitutional  inhibi- 
tion, upon  the  state  to  issue  bills  of  credit 
But  bonds  which  are  simply  transferable 
certificates  of  stock,  and  binding  the  state 
to  pay  money  at  a  future  day  for  services 
actually  rendered  or  for  money  borrowed,  are 


not  Included  within  the  term.    Delaileld  ?. 
lUinois,  26  Wend.  192,  218. 

State  warrant. 

A  contract  by  which  a  state  binds  itself 
to  pay  money  at  a  future  day  for  service 
actually  received  or  for  money  borrowed  for 
present  use  is  not  a  bill  of  credit  Linn  v. 
State  Bank  of  Illinois,  2  UL  (1  Scam.)  87, 
90,  25  Am.  Dec  71. 

"Bills  of  credit"  as  used  in  Const  U.  & 
art  1,  §  10,  forbidding  any  state  to  emit  bills 
of  credit  should  be  construed  to  Include 
treasury  warrants  issued  by  the  state  wbicb 
are  receivable  at  par  in  payment  of  the 
debts  of  the  state,  being  issued  on  the  faith 
and  credit  of  the  state,  the  promise  to  pay 
being  directly  that  of  the  state,  and  being 
designed  as  a  substitute  for  money.  Bragg 
V.  Tuffts.  6  S.  W.  168,  162,  49  Ark.  654. 

A  warrant  drawn  by  state  authorities  in 
payment  of  an  appropriation  made  by  the 
Legislature  for  a  debt  due  from  the  state  to 
an  individual,  and  payable  upon  presentation 
if  there  be  funds  in  the  treasury,  cannot  be 
deemed  a  "bill  of  credit"  within  the  meao- 
ing  of  Const  U.  S.  art  1,  8  10,  prohibiting 
a  state  from  emitting  bills  of  credit,  although 
the  state  directs  its  officers  to  receive  sucb 
warrants  as  money  in  payment  of  certain 
dues  to  the  state,  and  to  deliver  them  to 
those  who  would  receive  them  as  money  in 
payment  of  dues  from  the  state,  but  not  to 
reissue  them  when  once  they  come  back  to 
the  treasury  of  the  state.  Houston  &  T.  C. 
It  Co.  V.  Texas,  20  Sup.  Ct  545,  554, 177  U.  S. 
66,  44  L.  Ed.  672. 

BILL  OF  BISOOVERT. 

A  "bill  of  discovery,"  in  the  old  chancery 
courts,  was  an  auxiliary  or  assistant  pro- 
ceeding to  the  courts  of  law,  and  arose  from 
the  defects  in  the  courts  of  common  law  to 
compel  a  complete  discovery  by  the  oath  of 
the  parties  in  the  suit  Modem  legislation, 
however,  has  greatly  interfered  with  the 
practical  exercise  of  the  auxiliary  Jurisdic- 
tion for  discovery  by  introducing  simpler  and 
more  efficacious  methods  In  Its  stead,  and 
thus  rendering  resort  to  It  unnecessary,  and 
even  inexpedient  In  some  of  the  states  a 
"suit  for  discovery,**  properly  so  called.  Is 
expressly  abolished  by  statute,  and  in  ail 
of  them  is  utterly  inconsistent  with  both 
the  fundamental  theory  and  with  the  par- 
ticular doctrines  and  methods  of  the  reform- 
ed procedure.  Wright  v.  Superior  Conrt 
of  Santa  Clara  County,  73  Pac  145,  146, 139 
Cal.  469. 

"A  'bill  of  discovery,'  '*  says  Lord  Redes- 
dale,  in  Mitf.  52,  "is  commonly  used  in  aid 
of  the  jurisdiction  of  some  other  court  so  ai 
to  enable  the  plalntifT  to  prosecute  or  de- 
fend an  action  at  law,'*  and  the  bill  must  be 
filed   as   soon  as   the  party   dlscoven  the 
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neceMity  of  appealing  to  the  conscience  of 
his  adversary.  Equity  will  not  suffer  him 
to  spin  out  litigation,  take  the  chance  of  a 
Jury,  and,  failing  there,  file  his  bill  for  dis- 
covery. Faulkner's  Adm'x  v.  Harwood,  6 
Rand.  125,  129.  It  is  commonly  used  in  aid 
of  the  jurisdiction  of  some  court  at  law, 
to  enable  the  party  to  obtain  discovery  of  the 
facts  which  are  material  to  the  prosecution 
or  defense  thereof.  If  it  can  be  used  in  any 
other  cases,  they  are  few,  and  under  very 
special  circumstances.  Everson  ▼.  Equitable 
Life  Assur.  Co.  (U.  S.)  68  Fed.  258,  259 
(citing  Story's  Eq.  PI.  S  331). 

A  bill  of  discovery  is  "a  bill  showing  a 
cause  of  action,  and  praying  for  the  dis- 
covery of  particular  facts  alleged  to  be  true 
In  fact,  but  which  are  peculiarly  within  the 
knowledge  of  the  defendant"  Carroll  v.  Car- 
roll, 11  Barb.  293,  298.  It  is  a  mere  instru- 
ment of  procedure  in  aid  of  relief  sought  by 
the  party  in  some  other  Judicial  controversy, 
filed  for  the  sole  purpose  of  proving  the  plain- 
tiff's case  from  the  defendant's  own  mouth, 
or  from  documents  in  his  possession,  and  ask- 
ing no  relief  in  the  suit,  except  it  may  be  a 
temporary  stay  of  the  proceedings  in  another 
suit  to  which  the  discovery  relates.  State  v. 
Security  Savings  &  Trust  Co.,  43  Pac.  162, 
164,  28  Or.  410. 

Every  bill  is  in  reality  a  "bill  of  dis- 
covery," but  the  species  of  bill  usually  dis- 
tinguished by  that  title  is  a  bill  for  dis- 
covery of  facts  resting  in  the  knowledge  of 
the  defendant,  or  of  deeds  or  writings  or  oth- 
er things  in  his  custody  or  power,  and  seek- 
ing no  relief  in  consequence  of  the  discovery. 
McFarland  v.  Hunter  (Va.)  8  Leigh,  489,  492 
(citing  Mitford,  p.  52). 

BUX  OF  EXGEPTIOK8. 

A  bill  of  exceptions  is  a  formal  state- 
ment in  writing  of  the  exceptions  taken  to  the 
opinion,  decision,  or  direction  of  the  Judge, 
delivered  during  the  trial  of  a  cause,  setting 
forth  the  proceedings  on  the  trial,  the  opinion 
or  decision  given,  and  the  exception  taken 
thereto,  and  sealed  by  the  Judge  in  testimony 
of  its  correctness.  Everman  v.  Hyman,  28 
N.  B.  1022,  1023,  26  Ind.  App.  165,  84  Am.  St. 
Rep.  284;  Herron  t.  State, 46  N.B.  540,  542,  17 
Ind.  App.  161  (citing  Schlungger  v.  State,  113 
Ind.  295, 15  N.  E.  269;  Bowen  v.  State,  108  Ind« 
411,  9  N.  B.  878);  Galvln  v.  States  56  Ind.  51, 
56:  Bowen  v.  State,  108  Ind.  411,  414,  9  N.  B. 
878, 379  (citing  2  Works,  Pr.  8  1075) ;  St  Croix 
Lumber  Co.  v.  Pennington,  11  N.  W.  497,  498, 
2  Dak.  467;  Huddleston  v.  State,  66  Tenn.  (7 
Baxt)  55,  56. 

A  bill  of  exceptions  is  a  statement  of  the 
points  on  which  the  court  below  gave  an  opin- 
ion. Coxe  V.  Field,  13  N.  J.  Law  (1  J. 
&  Green)  215,  218;  Oliver  v.  Phelps,  20  N. 
J.   Law  (Spencer)   18Qp   183   (quoting  8  Bl. 


Comm.  872);   Garretson  t.  Appleton,  87  Atl. 
150,  152,  58  N.  J.  Law  (29  Vroom)  386. 

A  bill  of  exceptions  is  a  single  history 
of  the  case  as  tried,  and  should  contain  noth* 
ing  more  or  less  than  the  facts  as  they  ap- 
peared to  the  court  and  Jury  from  the  com- 
mencement of  the. trial  until  the  final  Judg- 
ment of  the  court  It  is  a  formal  statement 
in  writing  of  exceptions  taken  to  a  ruling, 
decision,  charge,  or  opinion  of  the  trial  Judge 
setting  up  the  proceedings  on  the  trial.  It 
should  contain  all  evidence  necessary  to  an 
understanding  of  the  exceptions.  Motions 
made  during  the  trial  of  a  cause,  and  the 
rulings  of  the  court  thereon,  must  be  preserv- 
ed in  a  bill  of  exceptions.  Rogers  y.  Rich- 
ards, 47  Pac.  719,  720,  8  N.  M.  658. 

A  "bill  of  exceptions"  is  deflned  as  a 
formal  statement  in  writing  taken  by  a  party 
to  the  decision  of  the  court  on  a  point  of 
law,  clearly  stating  the  objection,  with  the 
facts  and  circumstances  on  which  it  is  found- 
ed, which,  to  attest  its  accuracy,  is  authenti- 
cated by  the  trial  Judge  according  to  law. 
Freeburgh  v.  Lamoureux  (Wyo.)  73  Pac  545, 
547. 

A  bill  of  exceptions  is  a  written  state- 
ment settled  and  signed  by  the  Judge,  of 
what  the  ruling  was,  the  facts  in  view  of 
which  it  was  made,  and  the  protest  of  coun- 
sel. A  document  which  merely  details  cer- 
tain acts  which  transpired  at  the  trial  of  a 
cause,  and  fails  to  show  that  there  was  any 
ruling  by  the  court  in  relation  thereto,  or  any 
protest  against  the  action  of  the  court  is  not 
a  bill  of  exceptions.  People  v.  Torres,  38  CaL 
141,  142. 

A  bill  of  exceptions  is  a  statement  of  the 
objections  made  by  the  parties  to  the  ruling 
of  the  court  A  bill  of  exceptions  showing 
that  the  ruling  of  the  court  was  objected  to 
at  the  time  it  was  made  on  the  trial  is  suffi- 
cient it  not  being  necessary  to  state  spe- 
cifically that  the  ruling  of  the  court  was 
excepted  to.  Sackett  v.  McCk>rd,  23  Ala.  851, 
854. 

A  bill  of  exceptions  is  a  method  of  pla- 
cing the  law  of  the  case  on  a  record  which  is 
to  be  brought  before  the  appellate  court  by 
writ  of  error.  Ex  parte  Crane,  30  U.  S.  (5 
Pet)  190,  193,  8  L.  Ed.  92. 

A  bill  of  exceptions  is  a  statement  of  the 
questions  made,  and  exceptions  taken  to  the 
ruling  of  the  court  or  Judge  on  the  trial  of  a 
cause  to  a  Jury.  Berly  v.  Taylor,  5  Hill,  577, 
579. 

A  bill  of  exceptions  is  a  formal  statement, 
for  the  purpose  of  a  writ  of  error  or  appeal, 
to  a  court  possessing  the  proper  Jurisdiction, 
by  way  of  review,  of  exceptions  taken  on 
the  trial.  Caston  y.  Brock,  14  S.  C.  104, 
108. 

.    The  office  of  a  bill  of  exceptions  is  to 
bring  into  the  record  of  a  case  those  mate- 
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rial  matters  which  otherwise  would  not  ap- 
pear. Mewls  y.  Johnson  Harvester  Co.,  5 
Neb.  217,  2ia 

"A  bill  of  exceptions  is  the  means  for 
placing  matters  on  the  record  of  proceedings 
in  a  case,  where  they  do  not  properly  belong 
to  It,  and  the  bill  of  exceptions  should  con- 
tain matter  so  intended  to  be  placed  on  the 
record.  It  means  a  present  and  distinct 
substantive  case,  and  is  conclusive  on  the 
court"  Berry  v.  Hale,  2  Miss.  (1  How.)  315, 
81& 

In  Rogers  t.  Richards,  47  Pac.  719,  8 
N.  M.  658,  defining  a  "bill  of  exceptions,"  it 
is  said  that  it  should  embrace,  among  other 
things,  all  the  evidence  necessary  to  an  un- 
derstanding of  the  exceptions,  to  which 
should  have  been  added,  "and  a  review  there- 
of." Denver  &  R.  G.  R.  Co.  v.  United  States, 
61  Pac.  670,  680.  0  N.  M.  309. 

*The  sole  office  of  a  bill  of  exceptions  is  to 
make  matters  which  are  extrinsic  or  out  of 
the  record  a  part  of  the  record."  Kltchell 
T.  Burgwln,  21  111.  (11  Peck)  40,  45;  State  T. 
Anders  (Kan.)  68  Pac.  668. 

A  "bill  of  exceptions,"  as  the  expression 
shows,  must  contain  exceptions;  but  excep- 
tions lie  only  for  some  error  of  law  occur- 
ring at  the  trial,  and,  a  motion  for  a  new 
trial  being  made  after  verdict  and  befope 
Judgment,  no  exception  lies  to  any  ruling 
of  such  motion.  Kearney  t.  Snodgrass,  7 
Pac.  309.  310,  12  Or.  311, 

The  stenographer's  report  of  the  evidence 
brought  into  the  transcript  by  the  clerk  is  not 
a  bill  of  exceptions.  State  v.  Bercaw,  31  N. 
E.  798,  132  Ind.  260. 

Eztraot  from  aAiAutes  of  elerk. 

An  extract  from  the  minutes  of  the  clerk, 
signed  by  the  Judge  In  the  due  course  of  the 
proceedings  of  the  court  had  from  day  to  day 
during  the  term,  is  not  a  bill  of  exceptions. 
Haraszthy  v.  Horton,  46  CaL  545. 

As  part  of  the  record. 

At  common  law  a  bill  of  exceptions  form- 
ed no  part  of  the  record  in  the  trial  court, 
and  the  original  was  carried  into  the  appel* 
late  court  and  there,  ann^ced  to  the  record. 
It  was  for  the  benefit  of  the  party  tendering 
it,  and  he  could  use  it  or  not  as  he  saw  prop- 
er. Rev.  St  Fla.  §  1268,  provides  that  when 
the  bill  is  signed  by  the  trial  Judge  it  shall  be- 
come a  part  of  the  record  in  the  case,  and 
the  original  is  not  sent  up,  but  the  clerk  cer- 
tifies it  as  a  part  of  the  record  of  the  pro- 
ceedings below.  It  is  said  in  Bailey  v.  Clark, 
6  Fla.  516,  that  a  bill  of  exceptions  is  made 
up  with  care  by  the  Judge,  under  the  solemn 
sanction  of  his  signature  and  seal,  with  the 
aid  of  the  attorneys  of  the  respective  parties 
during  the  term  of  court  at  which  the  trial 
is  had,  unless  by  special  order  further  time  is 
allowed,  and  has  absolute  verity.    Glaser  ▼. 


Hackett,  20  South.  820,  821,  38  Fla.  84.    See, 
also.  People  v.  Trim,  37  Cal.  274.  275. 

A  "bill  of  exceptions,"  as  the  term  was 
used  at  common  law,  meant  a  statement  of 
facts  by  the  pi^rty  whose,  pleadings  were 
overruled  or  exceptions  disallowed,  and  on 
which  the  court  was  required  to  put  its  seal 
if  the  statement  was  correct  "This  state- 
ment so  sealed  was  ultimately  to  form  a  part 
of  the  record,  and  as  such  was  liable  to  re- 
vision by  the  court  of  errors.  Great  formali- 
ty and  certainty  was  necessary.  It  must  set 
forth  Just  so  much  and  no  more  of  the  ele- 
ments and  proceedings  necessary  to  show  the 
precise  nature  of  the  exceptions.  It  must  be 
engrossed  (formerly  on  parchment),  and  then 
tendered  to  the  Judge.  Then  the  seal  must 
be  acknowledged  or  proved,  and  the  bill  must 
be  tacked  to  the  record.  In  this  country  tbe 
bill  of  exceptions  is  regulated  by  statutes  and 
rules,  equal  in  particularity  with  the  English 
statute  in  all  matters  of  substance,  and  re- 
quire as  much,  if  not  more,  time  and  ca^e  io 
its  preparation  by  notice,  amendment,  set- 
tling, and  signing,  and  its  office  is  the  same, 
it  being  made  a  part  of  the  record  which 
may  go  to  the  court  of  error.  When  the  rec- 
ord is  thus  completed,  the  errors  of  law  ap- 
parent thereon,  whether  arising  from  the  orig- 
inal record  or  the  bill  of  exceptions,  may  be 
reviewed  on  the  writ"  State  t.  Clifford,  16 
N.  W.  25,  27,  58  Wis.  113. 

As  a  pleading* 

A  bill  of  exceptions  Is  not  to  be  consider- 
ed as  a  writing  of  the  Judge,  but  as  a  plead- 
ing of  the  party  alleging  the  exception. 
Like  any  other  pleading,  it  is  to  be  construed 
most  strongly  against  the  party  preparing  It, 
and  he  must  be  responsible  for  all  uncertain- 
ty and  omissions.  Johnson  v.  Johnson,  58  N. 
E.  237,  240,  187  111.  86. 

BUX  OF  EXGHANOE. 

See  "Accommodation  Bill  or  Note";  "Ap- 
proved Bill  or  Paper";  "Bank  BllP; 
"Current  Bills";  "Foreign  Bills  of  Ex- 
change*'; "Inland  Bill  of  Exchange"; 
"Safe  Bills";  "Single  Bill." 

A  bill  of  exchange  is  a  written  ordw  or 
request  by  one  person  to  another  for  the  pay- 
ment of  a  specified  sum  of  money  to  a  third 
person  absolutely  and  at  all  events.  Luff  v. 
Pope  (N.  Y.)  5  Hill,  413,  416;  Adams  v.  Boyd. 
33  Ark.  33,  47;  Gaar  v.  Louisville  Banking 
Co.,  74  Ky.  ai  Bush)  180,  186.  21  Am.  Rep. 
209;  Coffin  v.  Spencer  (17.  S.)  89  Fed.  262, 
263;  Smith  v.  Wood,  1  N.  J.  Bq.  (Saxt)  7i 
90;  Carran  v.  Little,  40  Ohio  St  397,  399; 
Hoyt  V.  Lynch,  4  N.  T.  Super.  Ct  (2  Sandf.) 
328,  332;  Jones  v.  Pacific  Wood  Lumber  ft 
Flume  Co.,  13  Nev.  359,  372,  39  Am.  Rep.>80& 

A  bill  of  exchange  is  an  instrument  n^ 
gotiable  in  form,  by  which  one.  who  Is  called 
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the  "drawer,"  requests  another,  called  the 
"drawee/*  to  pay  a  specified  sum  of  money. 
Civ.  Code  Cal.  1903,  §  3171;  Civ.  Code  Idaho 
1901,  §  2911;  Civ.  Code  Mont  1895,  §  4110; 
Rev.  St  Okl.  1903,  §  3653;  Rev.  Codes  N.  D. 
1899,  §  4914;  Civ.  Code  S.  D.  1903,  §  2229; 
Rev.  St  Utah  1898,  §  1612;  Rev.  St  Wyo. 
1899,  S  2393;  Woolley  v.  Sergeant  8  N.  J. 
Law  <3  Halst)  262,  264.  14  Am.  Dec.  419. 

A  bin  of  exchange  Is  an  unconditional 
order  in  writing,  addressed  by  one  person  to 
another,  signed  by  the  person  giving  it  re- 
quiring the  person  to  whom  It  is  addressed  to 
pay  on  demand,  or  at  a  fixed  or  determinable 
future  time,  a  sum  certain  In  money,  to  order 
or  to  bearer.  Negotiable  Instruments  Law 
N.  D.  §  126;  Rev.  Codes  N.  D.  1899,  §  1054; 
Bates'  Ann.  St  Ohio  1904,  S  3175q;  Ann. 
Codes  &  St  Or.  1901,  §  4528;  Code  Supp.  Ya. 
1898,  8  2841a. 

A  bill  of  exchange  Is  an  order  by  one 
person,  called  the  "drawer*'  or  "maker,**  to 
another,  called  the  "drawee**  or  "acceptor," 
to  pay  money  to  another  (who  may  be  the 
drawer  himself),  called  the  "payee,"  or  his 
order,  or  to  thf  bearer.  Civ.  Code  Ga.  1895, 
i  3676. 

A  bill  of  exchange  is  an  order  upon  the 
drawee  to  pay  a  certain  sum  of  money  to  the 
holder.  Such  a  bill,  when  the  drawee  has 
the  funds  of  the  drawer  In  his  hands,  is  a 
transfer  by  the  drawer  of  this  fund  to  the 
payee,  and  creates  in  the  latter,  if  not  a 
lega..  at  least  an  equitable,  interest  in  the 
fund  Janney  v.  Bank  of  Missouri,  12  Mo. 
583,587. 

"A  bill  of  exchange  is  an  oper  letter  by 
one  person  to  a  second,  directing  him,  In 
effect  to  pay  absolutely,  and  at  all  events,  a 
certain  sum  of  money  therein  named  to  a 
third  person,  or  to  any  other  to  whom  that 
third  person  may  order  It  to  be  paid;  or  it 
may  be  payable  to  a  bearer,  and  to  the  draw- 
er himself."  Nicely  v.  Commercial  Bank,  44 
N.  E.  572,  574,  15  Ind.  App.  563,  57  Am.  St 
Rep.  245  (quoting  Culbertson  v.  Nelson,  93 
Iowa,  187,  61  N.  W.  854,  27  L.  R.  A.  222,  57 
Am.  St  Rep.  266);  Allen  v.  Leavens,  37  Pac. 
488,  489,  26  Or.  164,  26  L.  R.  A.  620,  46  Am. 
St  Rep.  613. 

A  bill  of  exchange  is  an  Instrument  gov- 
erned by  the  commercial  law;  It  must  carry 
on  Its  face  its  authority  to  command  the 
money  drawn  for,  so  that  the  holder,  or  the 
notary  acting  as  his  agent  may  receive  the 
money,  and  give  a  discharge,  on  presenting 
the  bill  and  receiving  payment;  or,  if  pay- 
ment Is  refused,  enter  a  protest,  from  which 
follows  the  incident  of  damages.  But  if  no 
demand  can  be  made  on  the  bill  standing 
alone,  and  it  depends  on  otber  papers  or  doc- 
uments to  give  it  force  and  effect  and  these 
must  necessarily  accompany  the  bill  and  be 
presented  with  It,  it  cannot  be  a  simple  bill 
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of  exchange,  that  circulates  from  hand  to 
hand  as  the  representative  of  cash.  It  de- 
rives all  of  its  properties  from  the  commer- 
cial law.  It  is  a  most  convenient  instrument 
for  the  transfer  of  funds,  and  its  chief  and 
only  value  in  such  respect  arises  from  the 
legal  principles  in  which  It  is  Invested,  and 
which  regulate  the  duties  and  liabilities  of 
those  who  become  parties  to  it  United 
States  V.  Bank  of  United  States,  46  U.  S.  (5 
How.)  882,  408,  12  L.  Bd.  199.  It  Is  neither 
an  export  nor  an  Import  It  is  not  trans- 
mitted through  the  ordinary  channels  of  com- 
merce, but  through  the  mail.  It  is  a  note, 
merely  ordering  the  payment  of  money, 
which  may  be  negotiated  by  indorsement,  and 
the  liability  of  the  names  that  are  on  it  de- 
pends upon  certain  acts  to  be  done  by  the 
holder  when  it  becomes  payable.  The  taxing 
power  of  a  state  extends  to  such  bills.  Nath- 
an V.  Louisiana,  49  U.  S.  (8  How.)  73,  81,  12 
L.  Ed.  993. 

Bills  of  exchange  and  promissory  notes 
are  commercial  instruments  to  facilitate 
commerce,  and  are  subject  to  certain  rules 
of  law  not  applicable  to  other  contracts. 
Smith  V.  Kendall,  9  Mich.  241,  242,  80  Am. 
Dec  83. 

It  is  not  essential  to  the  validity  of  a 
bill  of  exchnnp^e  that  it  be  In  form  negotiable. 
Coursin  v.  Ledlle*s  Adm'rs,  31  Pa.  (7  Casey) 
506.  509. 

The  term  "bill  of  exchange,"  as  used  in 
the  act  relating  to  bills  of  exchange  and 
promissory  notes,  shall  be  so  construed  as  to 
include  all  drafts  or  orders  drawn  by  one 
person  on  another  for  tlie  payment  of  a  sum 
of  money  specified  therein.  Ann.  St.  Ind.  T. 
1899,  S  453. 

A  "bill  of  exchange,**  within  Gen.  St 
1901,  §  547,  providing  that  no  person  shall 
be  charged  as  an  acceptor  of  a  bill  of  ex- 
change unless  his  acceptance  shall'  be  in 
writing,  means  nothing  more  than  a  written 
order  to  pay  money.  Shutt  Imp.  Co.  v. 
Erwin,  71  Pac.  521,  522,  66  Kan.  261. 

While  a  bill  of  exchange  contains  no  ex- 
press promise  between  the  parties,  the  prom- 
ise is  implied  on  the  value  received  from  the 
general  usage  which  is  the  foundation  of  the 
common  law.  Brooks  v.  Page  (Vt)  1  D. 
Chip.  340,  344. 

An  order  drawn  by  a  creditor  on  his 
debtor  for  the  payment  of  money  certain  is 
none  the  less  a  bill  of  exchange  because  it 
shows  on  what  account  it  is  to  be  applied  or 
the  consideration  which  has  been  received. 
It  does  not  indicate  an  intention  to  transfer 
or  bind  the  amount  of  a  debt  more  or  less, 
but  fixes  the  amount  which  is  ordered  to  be 
paid.  It  is  not  material  whether  it  is  defined 
as  a  particular  sum  "due  us,'*  or  a  sum 
"which  is  due  us.*'  Hlllstrom  v.  Anderson, 
49  N.  W.  187,  46  Minn.  382. 


l5iLL  OF  BXCHANGB 


786 


BILL  OF  EXCHANGE 


An  order  drawn  at  the  foot  of  a  bill  ren- 
dered for  services  done,  expressing  a  certain 
sum  as  due  by  the  debtor  in  such  bill,  and 
drawn  on  a  third  person  requesting  him  to 
pay  the  bill  and  charge  it  to  such  debtor,  is  a 
bill  of  exchange.  Hoyt  v.  Lynch,  4  N.  Y. 
Super.  Ct  (2  Sandf.)  328,  332. 

An  order  in  the  form,  "Pay  J.  or  order 
$300,  if  the  same  may  be  due  him  from  me 
on  his  and  my  settlement  out  of  the  last  pay- 
ment due  from  you  to  me  on  the  house  which 
I  am  now  building  for  you,"  accepted  by  the 
drawee,  is  not  a  bill  of  exchange,  but,  in  or- 
der that  the  payee  may  recover,  he  must 
prove  that  there  was  due  him  upon  settle- 
ment with  the  drawers  $300,  or  some  other 
amount,  and  that  a  sum  of  money  was  due 
from  the  acceptor  out  of  the  last  payment  to 
be  made  by  him.  Jackman  v.  Bowker,  45 
Mass.  (4  Mete.)  235,  241. 

An  order  for  a  definite  sum  not  drawn 
on  any  particular  fund  is  not  an  assignment, 
but  is  a  bill  of  exchange,  within  Code,  § 
1766,  providing  that  no  person  must  be  char- 
ged as  acceptor  of  a  bill  of  exchange  unless 
his  acceptance  is  in  writing,  signed  by  him- 
self or  agent  Anderson  v.  Jones,  14  South. 
871,  872,  102  Ala.  537. 

Am  bank  olieolk 

"Bank  checks  are  not  bills  of  exchange, 
and,  though  the  rules  applicable  to  each  are 
in  many  respects  the  same,  they  differ  In  Im- 
portant particulars.  Among  these  particu- 
lars is  that  a  check  is  drawn  against  funds 
on  deposit  with  the  banker,  and  the  indorse- 
ment that  it  ia  good  implies  that  when  the 
indorsement  is  made  there  were  funds  there 
to  meet  it  A  bill  of  exchange  is  not  drawn 
on  such  deposits  necessarily,  and  its  accept- 
ance raises  no  Implication  tliat  the  drawer 
has  such  funds  to  meet  It  It  is  a  new 
promise  by  the  acceptor  to  pay,  funds  or  no 
funds.  In  both  cases  the  bank  is  supposed 
to  know  the  signature  of  its  correspondent, 
and  cannot,  after  Indorsing  It  as  good  or  ac- 
cepted, dispute  his  signature.  One  of  the 
main  elements  of  utility  in  a  bill  of  exchange 
is  that  it  was  circulated  freely,  and  it  may 
thus  pass  through  many  hands  on  the  faith 
of  the  acceptor's  signature.  It  may  possibly 
be  that  he  should  be  responsible  for  the 
promise  contained  in  it  as  it  came  from  his 
hands,  for  It  was  drawn  on  no  special  fund, 
and  the  possession  of  such  fund  by  him  does 
not  affect  his  liability.  By  such  acceptance 
he  becomes  primarily  liable  as  if  he  were  the 
maker  of  a  promissory  note.**  Espy  y.  First 
Nat  Bank  of  Cincinnati,  85  U.  S.  (18  Wall.) 
604,  605,  21  L.  Ed.  947. 

A  check  is  a  draft  or  order  upon  a  bank 
or  banker,  as  purporting  to  be  drawn  upon 
a  deposit  of  funds  for  the  payment  at  all 
events  of  a  certain  sum  of  money  to  a  certain 
person  named  therein,  or  to  him  or  to  his 
order,  or  to  bearer,  and  payable  instantly  on 


demand.  Daniel's  Negotiable  Instruments,  § 
15G6.  Bank  checks  are  not  inland  bills  of 
exchange,  but  have  many  of  the  properties 
of  such  commercial  paper,  the  chief  points  of 
difference  being  that  a  check  is  always  drawn 
on  a  bank  or  banker;  no  days  of  grace  are 
allowed;  the  drawee  is  not  discharged  by 
the  laches  of  the  holder  in  presentment  for 
payment,  unless  he  can  show  that  he  sus- 
tained some  injury  by  the  default;  it  is  not 
due  until  the  payment  Is  demanded,  and  the 
statute  of  limitation  runs  only  from  that 
time.  It  is  by  its  face  the  appropriation  of 
so  much  money  of  the  drawer  in  the  hands 
of  the  drawee  to  the  payment  of  an  admitted 
liability  of  the  drawer.  Merchants'  Bank  v. 
State  Bank.  77  U.  S.  (10  Wall.)  604.  647,  19 
L.  Ed.  1008.  But  as  the  execution  and  de- 
livery of  such  paper  assigns  to  the  payee  a 
specified  amount  represented  as  belonging  to 
the  drawer  in  the  hands  of  the  drawee,  it  Is 
really  an  undertaking  that  the  bank  or  bank- 
er on  whom  it  is  drawn  will  deliver  to  the 
payee  the  amount  of  money  expressed,  and 
comes  within  the  provision  of  the  statute  of 
limitations  relating  to  simple  contracts  in 
writing.  Haynes  T.  Wesley,  87  S.  B.  890, 
991,  112  Ga.  668. 

The  ancient  bill  of  exchange  was  a  mere 
convenience  for  enabling  a  creditor  of  the 
drawer  to  receive  his  payment  at  some  other 
place  than  the  latter's  residence,  and  it  was 
drawn  on  correspondents  who  knew  of  the 
credit  and  responsibility  of  the  drawer,  and 
were  willing  to  pay  money  at  his  request, 
and  look  to  him  for  reimbursement  either  by 
remittance,  or  by  reciprocal  honor  to  their 
own  bills  of  exchange.  In  modem  times,  at 
least  the  check  upon  a  banker  has  attained 
a  different  significance.  The  banker  is  not 
customarily  or  often  in  the  habit  of  honoring 
checks  except  as  they  are  drawn  against  a 
fund  first  placed  in  his  hands  for  that  par- 
pose.  Raesser  ▼.  National  Bxch.  Bank,  88 
N.  W.  618,  619,  112  Wis.  59L 

Although  a  check  upon  a  bank  is  in  many 
respects  a  bill  of  exchange,  yet  as  the  Penal 
(^de  distinguishes  between  them  in  that 
while  rendering  the  forgery  of  either  an  of- 
fense, it  does  not  provide  for  the  case  of 
drawing  a  check  in  a  fictitious  name,  while 
it  does  for  the  execution  of  a  bill  of  ex- 
change, a  conviction  nnder  the  kind  describ- 
ing a  check  as  a  "bill  of  exchange"  cannot  be 
sustained.  Townsend  v.  State,  19  S.  E.  55, 
56,  92  Ga.  732. 

A  check  is  a  species  of  inland  bill  of  ex- 
change, not  with  all  the  incidents  of  an  or- 
dinary bill  of  exchange  it  is  true,  but  still  it 
belongs  to  that  class  of  commercial  paper. 
Exchange  Bank  v.  Sutton  Bank,  28  Atl.  563, 
564,  78  Md.  577,  23  L.  R.  A.  173. 

A  "bill  of  exchange,"  as  used  in  Gen.  St 
1901,  c.  14,  §  9,  providing  that  an  acceptaoce 
thereof  written  on  any  other  paper  than  the 
bill  shall  not  bind  the  acceptor  except  in  tt- 
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TOT  of  a  person  to  whom  such  paper  has  been 
shown,  includes  a  bank  check.  Eakin  y.  Citi- 
zens' State  Bank  (Kan.)  72  Pac.  874,  875. 

A  ''bill  of  exchange,"  as  used  in  Act 
1872,  c.  270,  providing  that  a  married  woman 
may  be  sued  Jointly  with  her  husband  on  a 
"note,  bill  of  exchange,"  etc.,  includes  a 
check,  since  a  check  is,  at  least  in  a  qualified 
sense,  an  inland  bill  of  exchange.  Wilder- 
man  y.  Rogers,  6  Atl.  588,  589,  66  Md.  127. 

A  check  is  a  short  bill  of  exchange,  pay- 
able on  demand,  and  is  therefore  within  the 
term  "bill  of  exchange"  in  Act  111.  Noy.  5, 
1849,  S  2,  providing  that  all  actions  founded 
on  bills  of  exchange,  orders,  etc.,  shall  be 
commenced  within  five  years  after  the  action 
accrued.  Rogers  v.  Durant,  11  Sup.  Ct  754, 
755,  140  U.  S.  298.  35  L.  Ed.  481. 

An  order  by  A.  upon  B.  to  pay  money  to 
C,  without  words  of  negotiability,  is  not  an 
"inland  bill  of  exchange,"  but  is  classed  with 
bank  checks,  and  the  drawer  is  entitled,  as 
the  drawer  of  a  bank  check,  to  notice  of  the 
failure  of  the  drawee  to  pay  upon  presenta- 
tion.   Sinclair  v.  Johnson,  85  Ind.  527»  528. 

Ck>nsideratlon   imported. 

It  is  not  necessary  that  a  bill  of  ex- 
change, either  foreign  or  inland,  should  re- 
cite that  it  is  for  value  received.  Being  an 
order  for  the  payment  of  money  to  another, 
it  imports  under  the  law  merchant  a  con- 
sideration without  such  recital.  Taylor  v. 
Newman,  77  Mo.  257,  262. 

Draft  synonynioiis. 

See  "Draft" 

As  equitable  assisnment* 

See  "Equitable  Assignment** 

As  equitable  assiguunent  pro  tanto. 

A  bill  of  exchange  or  check  is  not  an 
equitable  assignment  pro  tanto  of. the  funds 
of  the  drawer  in  the  hands  of  the  drawee. 
American  Pin  Ck).  r.  Wright,  46  AU.  215,  217, 
60  N.  J.  Eql  147. 

As  order  for  payment  of  coods* 

The  term  *'bill  of  exchange"  does  not  in- 
clude an  order  payable  in  merchandise.  "It 
Is  too  well  settled  to  need  the  citation  of  au- 
thority that  it  is  essential  to  a  bill  of  ex- 
change that  it  should  be  drawn  for  money, 
and  all  other  drafts  or  orders  drawn  for  other 
commodities  operate  only  as  an  authority  to 
receive  the  contents,  and  the  holder  of  them 
is  not  bound  to  apply  either  the  speed  or  the 
formalities  required  in  conducting  a  bill  of 
exchange,  and,  wnen  they  sue,  must  resort 
to  the  original  cause  of  action."  CoyIe*s 
Bx'r  y.  Saterwhite's  Adm'r,  20  Ky.  (4  T.  B. 
Mon.)  124,  125.  See,  also,  Johnson  v.  War- 
den, 1  Tenn.  CSas.  670,  671. 


The  term  ••bill  of  exchange"  does  not  In- 
clude an  order  for  the  payment  of  a  certain 
sum  in  chattels,  and  the  law  and  Incidents  of 
a  bill  of  exchange  do  not  attach  to  such  an 
instrument  Therefore  such  an  order  does 
not  legally  import  an  undertaking  by  the 
drawer  that  the  payee  shall  obtain  the  chat- 
;  tels,  nor  that  the  drawer  will  be  answerable 
,  to  him  for  the  value  of  them  on  the  dra^^ee's 
refusal,  to  accept  or  to  pay  the  order.  Sears 
V.  Lawrence,  81  Mass.  (15  Gray)  267,  269;  Hy- 
land  V.  Blodgett,  9  Or.  166,  42  Am.  Rep.  709. 

A  bill  of  exchange  is  an  order  or  letter 
requesting  the  payment  of  money.  It  does 
not  include  a  request  to  pay  in  any  other 
substance  or  commodity.  Thus  a  cotton  ob- 
ligation, or  a  promise  to  pay  cotton,  is  neither 
a  promissory  note  nor  a  bill  of  exchange. 
Auerbach  v.  Pritchett,  58  Ala.  451,  457. 

As  payable  out  of  general  fund. 

A  bill  of  exchange  is  an  order  for  a  sum 
certain  payable  in  money  absolutely,  and  not 
contingently  or  out  of  any  particular  fund, 
but  generally.  Hlllstrom  v.  Anderson,  49  N. 
W.  187,  46  Minn.  382. 

An  order  payable  out  of  a  particular  fund 
is  not  properly  a  bill  of  exchange,  though  It 
is  accepted  generally,  since  the  acceptance 
necessarily  follows  the  nature  of  the  draft 
Smith  y.  Wood,  1  N.  J.  Bq.  (Saxt)  74,  90. 

A  ''bill  of  exchange"  in  its  proper  legal 
sense  is  a  bill  for  the  payment  at  all  events 
in  money  of  a  sum  certain,  and  must  not  be 
in  the  alternative  or  payable  out  of  a  par- 
ticular fund,  and  in  order  to  give  the  holder 
a  right  of  action  on  it  against  the  payee 
must  be  accepted  by  the  drawee.  BTU*ch  y. 
Newbury,  10  N.  Y.  (6  Seld.)  374,  385. 

"An  order  to  pay  money  out  of  a  par- 
ticular fund  is  not  a  bill  of  exchange;  but  an^ 
order  to  pay,  with  directions  to  the  drawee 
as  to  how  he  may  reimburse  himself,  is  a  bill 
of  exchange."  Carran  v.  Little,  40  Oliio  St. 
307,  399. 

A  "bill  of  exchange"  Implies  a  personal 
general  credit,  not  limited  or  applicable  to 
particular  circumstances  and  events  which 
cannot  be  known  to  the  holder  in  the  general* 
course  of  negotiation.  Coffin  v.  Spencer  (U. 
S.)  89  Fed.  262,  263. 

IXTritten  instrument  loiported* 

The  phrase  •*bill  of  exchange"  neces- 
sarily Imports  that  there  is  a  written  instru- 
ment Pierson  v.  Townsend  (N.  Y.)  2  Hill, 
550,  551;  Citizens'  Bank  of  Dyersburg  v.  Mil- 
lett  44  S.  W.  366,  372,  103  Ky.  1,  82  Am.  St 
Rep.  546. 

BIIX  OF  INDICTMENT* 

The  recital  in  the  caption  of  an  Indict- 
ment can  always  be  made  to  conform  with 
the  truth*    The  names  of  the  grand  jury  can. 
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be  inserted,  and  the  day  of  the  term  In 
which  they  are  in  session  and  upon  which 
they  find  their  bill.  This  can  be  done  at  any 
time  without  altering  or  in  any  wise  interfer- 
ing with  the  material  and  essential  allega- 
tions in  an  indictment  Before  the  paper 
containing  the  criminal  charge  Is  handed  out 
to  the  grand  Jury,  it  is  called  a  "bill  of  In- 
dictment." After  it  is  found  and  all  the 
blanks  filled  out,  it  is  called  an  "Indictment" 
State  Y.  Bay  (S.  C.)  Rice,  1,  4»  33  Am.  Dec. 
90. 

BIIX  OF  INTEBPIiEADEB. 

See,  also  "Bill  in  the  Nature  of  Inter- 
pleader." 

"The  definition  of  Interpleader/"  said 
Lord  Cottenham  in  Hoggart  v.  Cutts,  Craig 
&  P.  196,  204,  "is  not,  and  cannot  be  disputed. 
It  is  where  the  plaintiff  says,  'I  have  a  fund 
in  my  possession  in  which  I  claim  no  per- 
sonal interest,  and  to  which  you,  the  defend- 
ants, set  up  conflicting  claims;  pay  me  my 
costs,  and  I  will  bring  the  fund  into  court, 
and  you  shall  contest  it  between  yourselves.' 
The  case  must  be  one  in  which  the  fund  is 
a  matter  of  contest  between  two  parties,  and 
in  which  the  litigation  between  these  two 
parties  will  decide  all  their  respective  rights 
with  respect  to  the  fund.  Thus,  a  defendant 
in  a  strict  interpleader  proceeding  cannot 
have  relief  by  cross-bill  against  the  claim- 
ant" Wakeman  v.  Kingsland*  18  Atl.  680, 
681,  46  N.  J.  Eq.  a  Dick.)  113. 

A  strict  interpleader  bill  can  only  be 
exhibited  where  two  or  more  persons  claim 
the  same  debt,  duty,  or  thing  from  the  plain- 
tiff by  different  or  separate  interests,  and 
be,  not  knowing  to  which  of  the  claimants 
he  ought  of  right  to  render  the  debt,  duty, 
or  other  thing,  fears  that  he  may  suffer 
injury  from  their  conflicting  claims,  and 
therefore  he  prays  that  they  may  be  com- 
pelled to  interplead  and  state  their  several 
claims,  that  the  court  may  adjudge  to  whom 
the  debt,  duty,  or  other  thing  belongs.  Wake- 
man  V.  Kingsland,  18  AU.  680,  681,  46  N.  J. 
Bq.  (1  Dick.)  113;  Sioux  Falls  Sav.  Bank  v. 
Lien,  85  N.  W.  924,  927,  14  S.  D.  410.  It 
claims  no  right  in  opposition  to  those  claimed 
by  the  persons  against  whom  the  bill  is  ex- 
hibited, but  only  prays  the  decree  of  the 
court  to  decide  between  the  rights  of  those 
persons  for  the  safety  of  the  claimant  The 
nature  of  the  allegations,  therefore.  In  every 
bill  of  interpleader  are:  (1)  That  two  or 
more  persons  have  preferred  a  claim  against 
the  complainant;  (2)  that  they  claim  the  same 
thing;  (3)  that  the  claimant  has  no  beneficial 
Interest  in  the  thing  claimed;  and  (4)  that 
he  cannot  determine  without  hazard  to  him- 
self to  which  of  the  defendants  the  thing  of 
right  belongs,  and  he  must  bring  the  money 
or  thing  claimed  into  court,  so  that  he  cannot 
be  benefited  by  the  delay  of  payment  which 
may  result  from  the  filing  of  his  bill.    Sioux 


Falls  Sav.  Bank  ▼.  Lien.  85  N.  W.  924.  927, 
14  S.  D.  410  (ciUng  Atkinson  v.  Manks  [N. 
Y.]  1  Cow.  691;  Crane  v.  McDonald.  U8  N. 
Y.  648,  23  N.  m  991). 

A  bill  of  interpleader  lies  where  two  oi 
more  persons  severally  claim  the  same  thing 
under  different  titles  or  in  separate  interests 
from  another,  who,  not  claiming  any  title  or 
interest  therein  himself,  and  not  knowing  to 
which  of  the  claimants  he  ought  of  right  to 
render  the  debt  or  duty  claimed,  or  to  deliver 
the  property  in  his  custody,  is  either  molested 
by  an  action  or  actions  brought  against  Mm, 
or  fears  that  he  may  suffer  injury  from  the 
conflicting  claims  of  the  parties.  The  object 
of  the  application  to  a  court  of  equity  is  to 
protect  the  complainant,  not  only  from  b^ng 
compelled  to  pay  or  deliver  the  thing  claimed 
to  both  the  claimants,  but  also  from  the  vex- 
ation attending  upon  the  suits  which  are  or 
possibly  may  be  instituted  against  him.  Gib- 
son V.  Goldthwaite,  7  Ala.  281,  288,  42  Am. 
Dec.  592. 

A  "bill  of  interpleader"  Is  defined  to  be  a 
bill  exhibited  when  two  or  more  persons 
claim  the  same  debt  or  duty  from  the  com- 
plainant by  different  or  separate  interests, 
and  he,  not  knowing  to  which  of  the  claim- 
ants he  ought  of  right  to  pay  or  render  it,  ex- 
hibits a  bill  against  them  praying  that  the 
court  may  adjudge  between  them  to  whom 
the  thing  belongs,  and  that  he  may  be  indem- 
nified. It  claims  no  right  In  opposition  to 
those  claimed  by  the  persons  against  whom 
the  bill  is  exhibited,  but  only  prays  the  court 
to  decide  between  the  rights  of  those  persons 
for  the  safety  of  the  complainant  so  that  he 
may  not  be  damaged  by  paying  the  money 
to  a  wrong  hand.  Atkinson  y.  Manks  (N.  Y.) 
1  Cow.  691,  703. 

A  "bill  of  interpleader"  Is  defined  to  be  a 
bill  exhibited  when  two  or  more  persons 
claim  the  same  debt  or  duty  from  the  com- 
plainant by  different  or  separate  interests, 
and  he,  not  knowing  to  which  of  the  defend- 
ants he  ought  of  right  to  pay  or  render  it 
fears  that  he  may  be  damaged  by  the  de- 
fendants as  by  paying  his  money  to  a  wrong 
hand,  and  therefore  exhibits  his  bill  of  inter- 
pleader against  them,  praying  that  the  court 
may  Judge  between  them  to  whom  the  thing 
belongs,  and  that  he  may  be  indemnified. 
Atkinson  v.  Manks  (N.  Y.)  1  Cow.  691.  703 
(citing  Coop.  Bq.  PI.  456). 

A  bill  of  Interpleader  *i8  a  blU  filed  by 
complainant,  who  seeks  no  relief  against  any 
defendant  but  only  asks  that  he  may  be 
at  liberty  to  pay  money  or  deliver  paper  to 
the  one  to  whom  it  of  right  belongs,  that  he 
may  thereafter  be  protected  against  the 
claims  of  both.  In  such  case  the  only  decree 
to  which  the  complainant  Is  entitled  Is  a  de- 
cree that  the  bill  la  properly  filed;  that  he 
be  at  liberty  to  pay  the  funds  into  oonrt,  and 
for  his  costs;    and  that  the  defendants  in> 
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terplead  and  settle  the  matter  between  tbem- 
selyes.  Filing  bills  of  interpleader  ought 
not  to  be  encouraged,  and  should  never  be 
brought  except  in  cases  where  the  complain- 
ant can  in  no  other  way  protect  himself  from 
an  unjust  litigation  In  which  he  has  no  inter- 
est." Bedell  y.  Hoffman  (N.  Y.)  2  Paige,  199, 
200. 

A  bill  of  Interpleader  is  a  bill  filed  for  the 
protection  of  a  person  from  whom  several 
persons  claim,  either  legally  or  equitably,  the 
same  thing,  debt,  or  duty,  but  who  has  incur- 
red no  independent  liability  to  any  one  of 
them,  and  does  not  himself  claim  an  interest 
in  the  matter.  The  object  and  effect  of  the 
bill  is  to  compel  such  claimants  to  litigate  the 
question  among  themselves,  so  that  it  may  be 
determined  which  one  of  them  complainant 
is  nnder  an  obligation  to.  The  bill  will  not 
lie  where  the  complainant  has  incurred  any 
independent  liability  by  means  of  an  express 
agreement  with  any  one  of  the  defendants. 
Sprague  v.  Soule,  35  Mich.  85. 

A  bill  of  Interpleader  is  a  bill  filed  for  the 
protection  of  a  person  from  whom  several 
persons  claim,  legally  or  equitably,  the  same 
thing,  debt,  or  duly,  bUl  who  haiTlncurred  no 
independent  liability  to  any  of  them,  and 
does  not  himself  claim  an  interest  in  the  mat- 
ter. The  equity  is  that  the  confiicting  claim- 
ants should  litigate  tho  matter  among  them- 
selves without  involving  the  stakeholder  in 
their  dispute.  Bennet^  v.  Pennsylvaniii  R. 
Ck).,  17  Pa.  CJo.  Ct  R  18V,  190  (citing  Adana, 
Eq.  202). 

A  bill  of  Interpltader  is  a  biJ  fllefl  fo'- 
the  protection  of  a  person  from  whom  several 
persons  claim,  legally  or  equitably,  the  same 
thing,  debt,  or  duty,  but  who  has  Incurred  no 
independent  liability*  to  any  of  them,  and 
does  not  himself  claim  an  interest  in  the 
matter.  The  equity  is  that  the  conflicting 
claimants  should  litigate  the  matter  amongst 
themselves  without  involving  the  stakeholder 
in  their  dispute  McDonald  v.  Allen.  37  Wis. 
108,  111,  19  Am.  Rep.  754  (citing  Adams,  Eq. 
202). 

A  bill  of  interpleader  'is  where  the  com- 
plainant claims  no  relief  against  either  of  the 
defendants  claiming  of  him  the  same  debt 
or  duty  by  different  or  separate  interests,  he 
being  uncertain  with  which  of  the  claims  he 
ought  to  comply;  in  which  case  he  may  ap- 
ply to  the  court,  by  a  bill  of  this  nature,  for 
leave  to  pay  the  money  or  deliver  the  prop- 
erty to  whom  it  of  right  belongs,  and  that  he 
may  thereafter  be  protected  from  the  claims 
of  both.    Bird  v.  Fake  (Wis.)  2  Pin.  69,  71. 

The  purpose  of  a  bill  of  interpleader  is 
to  compel  the  claimants  of  the  same  thing, 
debt,  or  duty  from  the  party  liable  therefor 
to  litigate  their  respective  claims  between 
themselves,  the  party  liable  being  under  no 
independent  liability  to  any  of  the  claimants, 
and  being  merely  in  the  position  of  a  stake- 
holder, without  interest  in  the  matter  itself. 


By  such  bill  the  plaintiff  seeks  protection 
from  rival  claimants  and  a  multiplicity  of 
suits.  It  is  essential  in  every  bill  of  inter- 
pleader that  each  of  the  defendants  claims  a 
right,  and  such  right  as  they  may  interplead 
for.  Pusey  &  Jones  Oo.  v.  Miller  (U.  S.)  61 
Fed.  401,   402. 

Jurisdiction  in  interpleader  Is  founded 
upon  a  conflict  between  two  or  more  persons 
severally  claiming  the  same  debt  through 
separate  and  different  interests,  and  the  per- 
son liable  to  discharge  the  debt  is  unable  to 
ascertain  which  of  the  claimants  is  entitled, 
and  he  is  therefore  threatened  with  two  or 
more  suits  in  respect  of  a  subject-matter  in 
which  he  claims  no  interest,  and  in  regard 
to  which  he  is  an  indifferent  stakeholder. 
The  want  of  pecuniary  interest  on  the  part  of 
the  person  in  possession  of  the  fund  is  a 
necessary  element  to  the  maintenance  of  an 
interpleader,  and  hence  it  is  held  that,  where 
a  trustee  in  possession  of  a  fund  would  be 
entitled  to  commissions  on  three  or  four 
thousand  dollars  if  the  deed  of  trust  is  sus- 
tained, he  could  not  be  said  to  be  an  indiffer-^^ 
ent  stakeholder  without  any  interest  in  the 
subject-matter  in  controversy,  and  hence 
could  not  maintain  a  bill  of  interpleader. 
National  Park  Bank  v.  Lanahan,  60  Md.  477, 
514. 

A  bill  of  interplead!  c  cannot  be  maintain- 
ed by  plaintiff,  who  han  a  personal  interest 
in  the  subject  of  controversy.  He  must  show 
that  he  is  a  mere  stakeholder,  without  any 
right  of  his  own  to  be  litigated.  The  object 
of  the  proceeding  is  to  determine  to  which  of 
several  claimants  the  plaintiff  shall  pay  a 
certain  debt  or  duty,  as  to  which  there  is  no 
dispute  except  as  to  the  person  entitled  to 
receive  it,  so  that,  when  their  respective 
rights  are  settled,  nothing  further  remains  in 
controversy.  In  this  case,  where  there  was  a 
dispute  between  the  plaintiff  and  the  defend- 
ants as  to  whether  plaintiff  should  pay  inter- 
est on  the  moneys  in  his  hands,  such  dispute 
could  not  be  settled  by  interpleader,  and  the 
bill  must  be  dismissed.  Appeal  of  Brides- 
burg  Mfg.  CJo.,  106  Pa.  275,  276. 

One  of  the  essential  elements  of  the  eq^— 
uitable  r^nifidy  of  interpleader  is  that  all  the 
ddrerSfe'Titles  or  claims  to  the  thing  or  debt 
in  reference  to  which  the  bill  is  filed  must 
be  dependent  or  be  derived  from  a  common 
source.  Where  there  is  no  privity  between 
the  claimants,  where  their  titles  are  inde- 
pendent, not  derived  from  a  common  source, 
but  each  asserted  as  wholly  paramount  to 
the  other,  the  stakeholder  is  obliged,  in  the 
language  of  the  authorities,  to  defend  himself 
as  well  as  he  can  against  each  separate  de- 
mand; nrnnrt  nf  rnuity  will  nnt  grf  "^  ^^^  _ 
an  int^Teoder^^  Kyle  v.  Mary  Lee  Coal  & 
lXj^rVoZ20  SouB>851,  852,  112  Ala.  606  (cit- 
ing 3  Pom.  Eq.  Jur.  |§  132,  324). 

To  maintain  a  bill  of  interpleader,  it  is 
necessary  the  complainant  should  be  uncer- 
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tain  as  to  whom  the  right  belongs.     Howe 
Mach.  Co.  V.  Gifford  (N.  Y.)  66  Barb.  597,  600. 

The  remedy  of  Interpleader  Is  Intended 
for  the  relief  of  those  only  who  occupy  the 
position  of  mere  stakeholders  and  are  in 
danger  of  being  drawn  Into  a  controversy  in 
which  they  have  no  concern.  Wing  v.  Spaul- 
dlng,  64  Vt  83,  86,  23  Atl.  615. 

Bills  of  Interpleader  do  not  ordinarily 
He  except  in  cases  of  privity  of  some  sort 
between  all  the  parties,  such  as  privity  of  es- 
tate, or  title,  or  contract,  and  where  the 
claim  by  all  is  of  the  same  nature  and  char- 
acter. But  where  the  claimants  assert  their 
rights  under  adverse  titles,  and  not  in  privi- 
ty, and  where  their  claims  are  of  different 
natures,  the  bill  is  wholly  unmaintainable. 
Goodrich  V.  Williamson,  63  Pac.  974,  980,  10 
Okl.  58a 

It  is  well  settled  that  a  bill  of  inter- 
pleader will  only  lie  in  favor  of  a  plaintiff 
who  has  no  interest  against  defendants*  claim 
in  privity  with  each  other.  Newman  v. 
Home  Ins.  Co.,  20  Minn.  422,  426  (Gil.  378, 
381). 

An  interpleading  suit  Involves  two  suc- 
cessive litigations;  one  between  the  plaintiff 
and  the  defendants  upon  the  question  wheth- 
er the  defendants  shall  interplead,  the  other 
between  the  different  defendants — ^that  is, 
the  interpleading  itself.  Roselle  v.  Farmers' 
Bank,  24  S.  W.  744,  745,  119  Mo.  84. 

The  nature  of  the  allegations  in  every 
bill  of  interpleader  are:  (1)  That  two  or 
more  persons  have  preferred  a  claim  against 
the  complainant;  (2)  that  they  claim  the 
same  thing;  (3)  that  the  complainant  has  no 
beneficial  interest  in  the  thing  claimed;  and 
(4)  that  he  cannot  determine  without  hazard 
to  himself  to  which  of  the  defendants  the 
thing  of  right  belongs.  Atkinson  v.  Manks 
(N.  Y.)  1  Cow.  691,  703  (quoted  in  Hasberg 
v.  Mutual  Life  Ins.  Co.,  80  N.  Y.  Supp.  867, 
871,  81  App.   Div.   199). 

The  purpose  of  a  bill  of  interpleader  is 
to  ascertain  to  whom  plaintiff  shall  deliver 
the  property.  Steed  y.  Savage,  41  S.  B.  272, 
274,  115  Ga.  97. 

BIIX  OF  ULDING. 

See  "Clean  Bill  of  Lading";  "Ship's  Bill." 

Bills  of  lading  have  been  in  common  use 
from  time  immemorial.  They  have  their 
origin  in  mercantile  usages  and  customs. 
The  law  in  respect  to  them  should  be  inter- 
preted in  the  light  of  those  usages  and  cus- 
toms as  commonly  understood  by  those  con- 
ducting business  in  accordance  with  them. 
German-American  Sav.  Bank  v.  Craig  (Neb.) 
96  N.  W.  1023,  1025. 

The  office  of  the  bill  of  lading  is  to  pro- 
vide for  the  rights  and  liabilities  of  the  par- 
ties in  reference  to  the  contract  to  carry,  and 


is  not  concerned  with  liabilities  to  contribute 
in  general  average.  The  Roanoke  (U.  &) 
59  Fed.  161,  165,  8  C.  C.  A.  67. 

A  bill  of  lading  is  a  commercial  doca- 
ment,  to  be  interpreted  according  to  the  usa- 
ges of  commerce.  Consequently  shippov 
could  not  complain  at  the  discharge  of  the 
goods  at  a  certain  place  in  the  port  of  desti- 
nation, where  such  discharge  was  made  un- 
der the  usages  of  commerce,  and  the  bill  it- 
self named  no  particular  place  in  the  port 
where  the  delivery  should  be  made.  Devato 
V.  Eight  Hundred  and  Twenty-Three  Barrels 
of  Plumbago  (U.  S.)  20  Fed.  510,  515. 

As  contract  of  carriage* 

A  bill  of  lading  is  the  contract  by  which 
the  carrier  agrees  to  deliver  the  goods  in- 
trusted to  him  for  transportation  to  the  per- 
son named  therein,  or  his  order,  and  if  he  de- 
livers them  to  any  one  else,  and  loss  ensues 
to  the  party  entitled  to  receive  the  goods,  he 
becomes  liable.  National  Bank  of  Chester 
Y.  AUanta  &  C.  A  L.  Ry.  Co.,  25  S.  C.  216. 

A  bill  of  lading  is  an  instrument  in  writ- 
ing, signed  by  a  carrier  or  his  agent,  de- 
scribing the  freight  so  as  to  identify  it,  stat- 
ing the  name  of  the  consignor,  the  terms  of 
the  contract  for  carriage,  and  agreeing  or  di- 
recting that  the  freight  be  delivered  to  the 
order  or  assigns  of  a  specified  person  at  a 
specified  place.  Rev.  St  Okl.  1903,  %  674: 
Rev.  Codes  N.  D.  1899,  S  4198;  Civ.  Codes 
S.  D.  1903, 1  1551;  Civ.  Code  Cal.  1903,  S  2126; 
Civ.  Code  Mont  1895.  S  2830. 

As  contract  of  carriage  by  orator. 

A  bill  of  lading  is  a  commercial  docu- 
ment which  is  the  written  evidence  of  a  con- 
tract for  the  carriage  and  delivery  of  goods 
sent  by  sea  for  a  certain  freight  Mason  v. 
Lickbarrow,  1  H.  Bl.  359.  It  is  a  written 
memorandtmi,  given  by  a  person  in  command 
of  a  merchant  ship  or  vessel,  acknowledging 
the  receipt  on  board  the  ship  of  certain  speci- 
fied goods  in  good  order,  or  "apparent  good 
order,'*  which  he  undertakes,  in  consideration 
of  the  payment  of  freight,  to  deliver  in  like 
good  order  (dangers  of  the  sea  excepted)  at  a 
designated  place  to  the  consignee  therein 
named,  or  to  his  assigns.  The  term  is  often 
applied  to  a  similar  receipt  and  undertaking 
given  by  a  carrier  of  goods  by  land.  A  con- 
tract evidenced  by  such  a  bill  must  be  inter- 
preted according  to  the  usages  of  commerce. 
Devato  v.  Eight  Hundred  and  Twenty-Three 
Barrels  of  Plumbago  <U.  S.)  20  Fed.  510,  515. 
But  the  term  is  often  applied  to  a  similar 
receipt  and  undertaking  given  by  a  carrier  of 
goods  by  land.  In  maritime  affairs  a  writ- 
ing which  is  in  form  of  bill  of  lading,  but 
signed  only  by  the  consignor,  is  not  one: 
Gage  v.  Jaqueth  (N.  Y.)  1  Lans.  207,  210.  It 
is  the  written  evidence  of  a  contract  between 
the  owner  of  the  goods  and  the  master  or 
owner  of  the  vessel  for  the  carriage  and  de- 
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llYery  of  the  goods,  at  a  certain  freight,  when 
sent  by  sea  or  other  public  waters.  Creery 
V.  Holly  (N.  Y.)  14  Wend.  26,  28.  It  is  a  writ- 
ten evidence  of  a  contract  for  the  carriage 
and  delivery  of  goods,  sent  by  water,  for  a 
certain  freight  There  are  generally  three  or 
more  parts  of  the  instrument,  one  of  which 
is  usually  sent  to  the  consignee  by  the  ship 
which  carries  the  goods,  another  which  is 
sent  to  him  by  some  other  conveyance,  and  a 
third  which  Is  kept  by  the  shipper.  Ck>vill  v. 
Hill  (N.  Y.)  4  Denio,  323,  330.  It  is  a  contract 
of  bailment,  and,  In  the  usual  form  of  the 
contract,  the  undertaking  Is  to  deliver  to  the 
order  or  assigns  of  the  shipper.  Blanchard  v. 
Page,  74  Mass.  (8  Gray)  281,  286,  287  (citing 
Mason  y.  Lickbarrow,  1  H.  Bl.  359).  It  Is  a 
written  evidence  of  a  contract  for  the  car- 
riage of  goods  by  sea,  although  the  term  Is 
frequently  used  relative  to  similar  evidence 
for  contracts  on  land.  Though,  as  between 
the  shipper  of  goods  and  the  owner  of  a 
vessel,  a  bill  of  lading  may  be  explained  as  to 
the  quantity  and  condition  of  the  goods,  yet 
It  may  not  be  so  explained  as  between  the 
owner  of  the  vessel  and  a  consignee  or  as- 
signee of  the  bill  who  has  in  good  faith  ad- 
vanced money  on  the  strength  of  it.  In  such 
case  the  bill  is  conclusive  on  the  owner  in 
respect  to  the  quantity  of  the  goods.  Dicker- 
son  V.  Seelye  (N.  Y.)  12  Barb.  d9,  102.  It  is  a 
written,  simple  contract  between  a  shipper 
of  goods  and  a  shipowner,  the  latter  to  carry 
the  goods,  and  the  former  to  pay  a  stipulated 
compensation  for  that  ««rvlce.  Blanchard  v. 
Page,  74  Mass.  (8  Gray)  281,  295.  It  "is  a 
contract  of  carriage  for  hire,  by  which  the 
master  engages  to  deliver  the  goods  to  the 
shipper  or  his  order."  Rowley  ▼.  Bigelow, 
29  Mass.  (12  Pick.)  807,  813,  23  Am.  Dec.  607. 
It  la  a  contract  by  which  the  master  engages 
to  carry  and  deliver  goods  to  the  consignee, 
or  to  the  order  of  the  shipper.  It  requires  the 
goods  to  be  on  board,  and  they  should  be  on 
board  before  the  bill  Is  signed.  The  L.  J.  Far- 
well  (U.  S.)  15  Fed.  Cas.  707,  708.  It  is  a  con- 
tract  between  the  owner  of  the  vessel  and  the 
freighters.  It  is  a  contract  by  the  master 
for  the  owners,  and  subjects  them  to  all  the 
liability  incident  to  it  Faulkner  v.  Wright 
(S.  C.)  Rice,  107,  116. 

The  contract  between  the  ship  and  the 
shipper  is  that  which  is  contained  in  the 
bills  of  lading  delivered.  The  copy  retained 
by  the  ship,  or  the  "ship's  bill,"  as  It  Is 
sometimes  called,  is  designed  only  for  its  in- 
formation and  convenience,  not  for  evidence 
as  between  the  parties  of  what  their  agree- 
ment was.  If  It  differs  from  the  others,  they 
must  be  considered  as  the  true  and  only  evi- 
dence of  the  contract  Where  the  contract 
in  the  bill  of  lading  Is  to  deliver  to  the  ship- 
per "or  order,"  on  the  Indorsement  of  the 
bill  by  the  shipper  the  indorsee  became  the 
owner  of  the  goods,  and,  by  the  force  of  the 
contract  with  the  ship,  the  goods  were  de- 
liverable to  such  Indorsee  or  to  his  order 


only.    The  Thames,  81  U.  &  a4  Wall.)  98» 
105,  106»  20  U  Ed.  804. 

Lord  Ellenboro  (Dickson  ▼.  Lodge,  1 
Starkle,  226)  said  a  bill  of  lading  was  "noth- 
ing more  than  the  declaration  of  a  captain." 
Bills  of  lading  are  not  admissible  as  evidence 
in  a  suit  on  an  insurance  policy,  to  show  the 
loss  sustained  by  the  person  insured.  Paine 
V.  Maine  Mut  Marine  Ins.  Co.,  69  Me.  568, 
571. 

Manifest  includes  bill  of  lading. 

A  "manifest"  Is  a  declaration  of  the 
entire  cargo;  a  "bill  of  lading"  is  a  declara- 
tion of  a  specific  part  of  the  cargo.  A  man- 
ifest is  essentially  a  summary  of  all  the  bills 
of  lading.  New  York  &  Cuba  Mail  S.  S.  Co. 
V.  United  States  (U.  S.)  125  Fed.  320. 

As  negotiable  instrament* 

Commercial  men  have  from  time  im- 
memorial treated  bills  of  lading  as  convenient 
symbols  or  muniments  of  title,  and  as  in- 
struments for  transfer  of  title,  and  they  have 
for  that  purpose  acquired  among  them  a  ne- 
gotiability or  capacity  to  pass  from  hand  to 
hand  by  Indorsement  Mr.  Justice  Clifford 
defines  "bill  of  lading"  thus:  "Such  an  In- 
strument acknowledges  the  bailment  of  the 
goods,  and  is  evidence  of  a  contract  for  the 
safe  custody,  due  transport,  and  right  de- 
livery of  the  same  upon  the  terms,  as  to  the 
freight,  therein  described;  the  extent  of  the 
obligation  being  specified  in  the  instrument" 
Robinson  v.  Memphis  &  C.  R.  Co.  (U.  S.)  9 
Fed.  129,  133  (citing  The  Delaware,  81  U. 
S.  [14  Wall.]  579,  20  L.  Ed.  779). 

A  bill  of  lading  is,  by  the  custom  of 
merchants,  transferable  so  as  to  vest  In  the 
assignee  the  title  to  the  goods  which  the  as- 
signor had  In  them;  but  If  a  person,  without 
authority  from  the  owner,  ships  the  goods 
to  another,  and  takes  a  bill  of  lading  in  his 
own  name,  he  cannot,  by  assigning  the  bill 
to  a  third  person,  divest  the  owner  of  his 
title  to  the  property.  Saltus  v.  Everett  (N. 
Y.)  20  Wend.  267,  272,  32  Am.  Dec.  541. 

A  bill  of  lading  is  an  Instrument  well 
known  In  commercial  transactions.  In  tlie 
hands  of  the  holder  it  is  evidence  of  owner- 
ship, special  or  general,  of  the  property  men- 
tioned in  it,  and  of  the  right  to  receive,  said 
property  at  the  place  of  delivery.  Notwith- 
standing It  Is  designed  to  pass  from  hand 
to  hand  with  or  without  indorsement  and  Is 
efficacious  in  the  hands  of  the  holder  for  its 
ordinary  purposes,  It  is  not  a  negotiable  in- 
strument or  obligation  in  the  sense  that  a 
bill  of  exchange  or  promissory  note  is.  Its 
transfer  does  not  preclude,  as  in  those  cases, 
all  inquiry  into  the  transaction  In  which  it 
originated,  because  It  has  come  Into  the 
hands  of  persons  who  have  Innocently  paid 
value  for  it     Missouri  Pac  B.  Co.  v.  Mc- 
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Fadden.  14  Sup.  Ct  990,  991,  154  U.  S.  155, 
38  L.  Ed.  944. 

A  bill  of  lading  Is  a  negotiable  Instru- 
ment, and,  when  indorsed  and  delivered, 
transfers  the  property  to  the  assignee.  Mc- 
Cants  y.  Wells,  4  S.  E.  (4  Rich.)  381,  387. 

A  bill  of  lading  is  a  symbol  of  property, 
and  when  properly  indorsed  operates  as  a 
delivery  of  the  property  itself.  Quoting  And. 
Law  Diet  In  the  hands  of  a  holder  of  a 
bill  of  lading  it  la  evidence  of  ownership, 
special  or  general,  of  the  property  mentioned 
in  it,  and  of  the  right  to  receive  the  prop- 
erty at  the  place  of  delivery.  Neill  v.  Rog- 
ers Bros.  Produce  Co.,  41  W.  Va.  37,  66,  23 
8.  B.  702,  709. 

"A  bill  of  lading  is  understood  to  be  a 
symbol  of  the  property  for  which  it  is  given, 
and  when  in  favor  of  the  consignor,  his 
agent  or  factor,  is  transferable  by  delivery 
without  indorsement,  for  value,  and  when  so 
transferred  carries  with  it  the  property  In 
the  goods  which  it  covers."  This  is  accord- 
ing to  the  law  merchant,  which  prevails  In 
the  state  of  Louisiana  as  in  the  state  of 
Missouri.  Scharflf  v.  Meyer,  34  S.  W.  858, 
863,  133  Mo.  428.  54  Am.  St  Rep.  672. 

The  Supreme  Court  of  Ohio,  in  Emery 
V.  Irving  Nat  Bank,  25  Ohio  St  360,  18  Am. 
Rep.  299,  said:  "By  the  rules  of  commer- 
cial law  a  bill  of  lading  is  regarded  as  the 
symbol  of  the  property  therein  described, 
and,  in  case  the  shipper  reserves  to  himself 
the  jus  disponendi,  he  can  transfer  the  title, 
at  any  time  before  the  property  is  delivered 
by  the  carrier  to  the  consignee,  as  effectual- 
ly by  the  delivery  of  the  bill  of  lading  as  by 
the  delivery  of  the  property  itself."  Ken- 
tucky Refining  Co.  v.  Globe  Refining  Co.,  47 
S.  W.  602,  605,  104  Ky.  559. 

A  bill  of  lading  represents  and  stands  for 
the  property  for  which  It  was  given,  and  the 
right  and  title  of  such  property  may  pass  by 
an  Indorsement  of  the  bill,  or  by  a  mere  de- 
livery thereof,  when  such  was  the  intention 
with  which  the  indorsement  or  delivery  was 
made.  Walker  v.  First  Nat  Bank,  72  Pac. 
635,  636,  43  Or.  102. 

Bills  of  lading,  by  the  law  merchant, 
are  representatives  of  the  property  for  which 
they  have  been  given,  and  the  Indorsement 
and  delivery  of  a  bill  of  lading  transfers  the 
property  from  the  vendor  to  the  vendee,  is  a 
complete  legal  delivery  of  the  goods,  and 
divests  the  vendor's  Hen.  Missouri  Pac.  Ry. 
Co.  V.  McLiney.  32  Mo.  App.  166,  175  (citing 
fienj.  Sales,  S  813). 

A  bill  of  lading  represents  the  goods  for 
which  it  is  given,  and  its  delivery  passes 
title  as  effectually  as  an  actual  delivery  of 
the  goods,  even  though  the  bills  are  not  in- 
dorsed. American  Zinc,  I^end  &  Smelting  Co. 
V.  Markle  Lead  Works,  76  S.  W.  668»  670,  102 
Mo.  App.  158. 


Bills  of  lading  are  documents  which  pass 
from  hand  to  hand.  They  enter  largely  into 
the  commercial  business  of  the  world,  and 
the  strict  rules  of  the  holders  must  be  ab- 
solutely maintained,  or  they  will  lose  a  ma- 
terial part  of  their  value  as  instruments  of 
commerce.  The  KirkhlU  (U.  8.)  99  Fed.  575, 
578,  89  C.  O.  A.  658. 

A  bill  of  lading  is  regarded  as  a  quasi 
negotiable  instrument  It  symbolizes  prop- 
erty which  it  describes.  The  assignment  of 
a  bill  of  lading,  indorsed  thereon,  accompa- 
nied by  delivery  of  the  instrument,  passes  to 
the  assignee  title  to  the  goods,  though  ac- 
tually in  transit,  as  completely  as  if  they 
had  passed  through  the  buyer's  hands  and 
been  delivered  to  the  assignee.  Missouri 
Pac.  Ry.  Co.  v.  Heldenheimer,  82  Tex.  195, 
17  S.  W.  608,  609,  27  Am.  St  Rep.  86L 

Bills  of  lading,  though  transferable  by 
indorsement,  are  only  quasi  negotiable.  The 
indorser  does  not  acquire  the  right  to  change 
the  agreement  between  the  shipper,  which 
was  not  in  the  power  of  the  drawer  and  con- 
signor. Russel  V.  Smith  Grain  Co.  (Miss.) 
32  South.  287,  289. 

A  bill  of  lading,  though  not  strictly  a 
negotiable  instrument  like  a  bill  of  exchange, 
is  a  representative  of  the  property  itself,  and 
the  means  by  which  the  ownership  and  con- 
trol of  the  property  is  transferred;  hence  the 
delivery  of  a  bill  of  lading  is  in  law  the  de- 
livery of  the  property  itself.  Forbes  r.  Fitch- 
burg  R.  Co.,  133  Mass.  154,  157. 

Bills  of  lading  are  not  negotiable  inatro- 
ments  in  the  full  sense  that  promissory  notes 
are.  Yet  they  are  justly  styled  "negotiable." 
Among  the  reasons  for  this  are  that  they  are 
well-recognized  commercial  instruments;  that, 
when  indorsed  in  blank,  they  carry  title  by 
mere  delivery  from  hand  to  hand;  and  that 
the  community  gives  credit  in  reliance  on 
what  appears  on  the  face  of  them.  Pollard 
V.  Reardon  (U.  S.)  65  Fed.  848,  849,  13  C.  a 
A.  171. 

The  functions  of  a  bill  of  lading  are  en- 
tirely different  from  those  of  a  bill  or  note. 
It  is  not  a  representative  of  money,  used  for 
the  transmission  of  money  or  for  the  pay- 
ment of  debts  or  for  purchases,  and  it  is 
merely  a  contract  for  the  performance  of  a 
certain  duty.  It  is  a  symbol  of  ownership 
of  the  goods  covered  by  it  a  representative 
of  those  goods;  but  if  the  goods  themselves 
be  lost  or  stolen,  no  sale  of  them  by  the  find- 
er or  thief,  though  to  a  bona  fide  purchaser, 
will  devest  the  ownership  of  the  person  who 
lost  them  or  from  whom  they  were  stolen. 
Bills  of  lading  are  to  be  regarded  as  so 
much  cotton,  grain,  iron,  or  articles  of  me^ 
chandise.  They  are,  in  commerce,  a  very 
different  thing  from  bills  of  exchange  and 
promissory  notes,  answering  a  different  pQ^ 
pose,  and  performing  different  functions. 
Hence  a  statute  making  them  negotiable  in 
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the  same  maimer  as  bills  of  exchange  and 
promissory  notes  are  negotiable  cannot  be 
construed  as  intending  to  change  totally  their 
character,  put  them  in  all  respects  to  the 
footing  of  instruments  which  are  the  rep- 
resentative of  money,  and  charge  the  nego- 
tiation of  them  with  all  of  the  consequences 
which  usually  attend  or  follow  the  negotia- 
tion of  bills  or  notes.  Under  these  principles 
it  is  held  that  Hiirs  Ann.  Laws,  I  4205,  de- 
claring that  warehouse  receipts  shall  be  ne- 
gotiable and  transferable  by  an  indorsement, 
does  not  render  such  receipts  negotiable  so 
as  to  render  parol  evidence  inadmissible  in 
an  action  on  such  receipts  to  show  that  the 
firm  issuing  the  same  was  in  fact  acting  as 
agent  for  defendant.  Anderson  v.  Portland 
Flouring  Mill  Co.,  GO  Pac.  839,  842,  37  Or. 
483,  50  L.  B.  A.  235,  82  Am.  St.  Bep.  771. 
See,  also,  Shaw  y.  Merchants'  Nat  Bank,  101 
U.  S.  557,  564,  25  L.  Ed.  892;  Landa  v.  Lat- 
tin,  46  S.  W.  48,  50,  19  Tex.  Civ.  App.  246. 

A  bill  of  lading  **is  the  receipt  for  the 
conveyance  of  the  cargo  of  a  carrier,  and, 
though  it  is  signed  by  the  master,  he  does 
it  as  the  agent  of  the  owner,  and  it  is  a 
contract  binding  on  them.  By  the  bill  of  lad- 
ing the  common  carrier  engages  to  carry 
and  deliver  the  goods  to  tlie  consignee  or  hie 
order.  It  is  the  document  and  title  of  the 
goods,  and  as  sucb,  if  it  be  to  order  or  as- 
signees, is  transferable  in  market  The  in- 
dorsement and  delivery  of  it  transfers  the 
property  in  the  goods  from  the  date  of  the 
delivery.  The  function  of  a  bill  of  lading  is 
different  from  tbat  of  ordinary  commercial 
paper.  It  is  not  a  representative  of  money, 
used  for  the  transmission  of  money  or  for 
the  payment  of  debts;  it  is  merely  a  con- 
tract for  the  performance  of  a  certain  duty,  a 
representation  of  goods  and  personal  prop- 
erty to  be  delivered."  Lallande  v.  His  Cred- 
itors, 7  South.  895,  896.  42  La.  Ann.  705. 

"A  bill  of  lading  is  the  written  acknowl- 
edgment of  the  master  of  a  vessel  that  he 
has  received  specified  goods  from  the  ship- 
per, to  be  conveyed,  on  the  terms  therein  ex- 
pressed, to  their  destination,  and  their  de- 
livery to  the  parties  therein  designated. 
Abb.  Shipp.  322.  It  constitutes  the  contract 
between  the  parties  in  respect  to  the  trans- 
portation, and  is  the  measure  of  their  rights 
and  liabilities,  unless  where  fraud  or  mis- 
take can  be  shown.  Redf.  Railways,  307- 
309,  and  notes;  Aug.  Gar.  §  223.  It  has  ac- 
quired from  usage  a  negotiable  character, 
and  the  carrier  may  be  estopped,  as  against 
an  indorsee  for  value,  from  showing  mis- 
takes in  giving  it"  McMillan  v.  Michigan 
S.  &  N.  I.  R,  Co.,  16  Mich.  79,  113,  93  Am. 
Dec.  208. 

A  "bill  of  lading"  is  not  a  negotiable 
instrument  in  the  ordinary  sense  of  those 
words.  Stollenwerck  v.  Thacher,  115  Mass. 
224.  An  indorsement  and  delivery  of  it  for 
value  operates  to  transfer  the  title  to  the 


goods  described  in  it,  but  not  as  an  assign- 
ment of  the  contract,  except  by  force  of  some 
statute,  as  is  now  the  case  in  England  and 
some  of  the  states  here.  Cox  v.  Central  Ver- 
mont R.  Co.,  49  N.  E.  97,  100,  170  Mass.  129. 

A  bill  of  lading  is  a  nonnegotlable  in- 
strument In  Garden  Orove  Bank  v.  Hume- 
ston  &  S.  R.  Co.,  67  Iowa,  526,  534,  25  N.  W. 
761,  it  is  said  bills  of  lading  are  regarded  as 
so  much  cotton,  grain,  iron,  or  other  articles 
of  merchandise.  They  are  in  commerce  a 
very  different  thing  from  bills  of  exchange 
and  promissory  notes,  answer  a  different  pur- 
pose, and  perform  a  different  function.  It  is 
not  a  representative  of  money  used  for  trans- 
mission of  money  or  for  the  payment  of 
debts  or  for  purchases.  It  does  not  pass 
from  hand  to  hand  as  bank  notes  or  cdln. 
It  is  a  contract  for  the  performance  of  a 
certain  duty.  True,  it  is  a  symbol  of  owner- 
ship of  the  goods  covered  by  it,  a  repre- 
sentative of  those  goods;  but  if  the  goods 
themselves  be  lost  or  stolen,  no  sale  of  them 
by  the  finder  or  thief,  though  to  a  bona  fide 
purchaser  for  value  received,  will  devest  the 
ownership  of  the  person  who  lost  them. 
Weyand  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  39 
N.  W.  899,  902,  75  Iowa,  573,  1  L.  R.  A.  650, 
9  Am.  St  Rep.  504. 

A  bill  of  lading  is  the  written  evidence 
for  a  contract  for  the  carriage  of  goods.  It 
is  only  so  far  negotiable  as  to  protect  a  bona 
fide  indorsee  thereof  for  value  from  the  ex- 
ercise by  the  consignor  of  the  right  of  stop- 
page in  transitu;  but  when  the  bill  of  lad- 
ing is  obtained  by  fraud  from  the  owner  of 
the  goods  shipped,  an  indorsee,  though  tak- 
ing in  good  faith  and  for  value,  can  obtain 
no  better  title  to  the  goods  than  the  in- 
dorser  had.  Dows  v.  Perrin,  16  N.  Y.  826, 
331. 

Acts  1876,  c.  262,  f  1,  providing  that  all 
*'bills  of  lading,  warehouse,  elevator  and 
storage  receipts,  shall  be  negotiable  instru- 
ments, unless  it  be  provided  to  the  contrary 
on  the  face  thereof,"  does  not  mean  that  a 
mere  receipt  issued  by  one  engaged  in  the 
canning  business  for  goods  canned  by  him, 
and  wliich  were  to  remain  in  his  possession 
subject  to  the  order  of  the  purchaser,  should 
be  negotiable  in  the  same  sense  as  bills  of 
exchange  and  promissory  notes,  and  such 
receipt  cannot  be  considered  as  a  "warehouse 
or  storage  receipt"  within  the  meaning  of 
the  act    State  v.  Bryant,  63  Md.  66»  71. 

As  receipt. 

A  bill  of  lading  is  the  ancient,  usual, 
and  almost  constant  Indicium  of  property  in 
goods  shipped;  and  that  or  some  equivalent 
document  is  absolutely  necessary  to  enable 
a  vendee  to  dispose  of  the  goods  before  their 
arrival,  or  for  his  vendee  to  demand  them 
from  the  master  of  the  ship,  or  to  protect  the 
master  in  delivering  them.  Ober  v.  Smitli,  78 
N.  C.  313,  319. 
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A  bill  of  lading  in  the  usual  form  is  a 
receipt  for  the  goods  or  things  shipped,  and 
an  agreement  to  carry  and  deliver  the  same' 
as  stipulated;  and,  in  the  absence  of  any 
statute,  the  receipt  is  merely  prima  facie 
evidence  of  the  delivery  of  the  goods,  and 
may  be  modified  or  contradicted  by  parol 
evidence.  A  bill  of  lading  is  defined  by  Jus- 
tice Clifford  in  The  Delav^are,  81  U.  S.  (14 
Wall.)  579,  20  L.  Bd.  779,  as  a  written  ac- 
knowledgment, signed  by  the  master,  that 
he  has  received  the  goods  therein  described 
from  the  shipper,  to  be  transported  on  the 
terms  therein  expressed  to  the  described 
place  of  destination,  and  there  to  be  deliv- 
ered to  the  consignee  or  party  therein  des- 
ignated. The  Guiding  Star  (U.  S.)  62  Fed. 
407,  411,  10  C.  C.  A.  454. 

A  bill  of  lading  '*is  a  written  acknowl- 
edgment, signed  by  the  master,  that  he  has 
received  the  goods  described  in  the  bill  from 
the  shipper  to  be  transported,  on  the  terms 
therein  expressed,  to  the  described  place  of 
destination,  and  there  to  be  delivered  to  the 
consignees,  the  parties  therein  designated." 
The  Delaware,  81  U.  S.  (14  Wall.)  579,  600. 
20  L.  Ed.  779;  Bonito  v.  Mosquera,  15  N.  Y, 
Super.  Ct  (2  Bosw.)  401,  438;  First  Nat 
Bank  v.  McAndrews,  5  Pac.  879,  880,  5  Mont 
325,  51  Am.  Rep.  51;  Witzler  v.  Ck)llins,  70 
Me.  290,  800,  35  Am.  Bep.  327;  The  Tongoy 
(U.  S.)  55  Fed.  329,  331. 

It  is  the  essence  of  a  bill  of  lading  that 
it  contains  a  receipt  for  the  goods,  with  a 
promise  to  carry  and  deliver  them,  for  this 
the  master  promises;  but  it  necessarily  con- 
tains no  more.  The  price  of  the  carriage  is 
usually  inserted  for  convenience,  but  it  is 
not  an  essential  part  of  the  instrument  The 
Mayflower  (U.  S.)  16  Fed.  Gas.  1,250,  1,251. 

As  both  receipt  and  oontraot* 

A  bill  of  lading  is  twofold  in  its  char- 
acter. It  is  a  receipt  specifying  the  quan- 
tity, character,  and  condition  of  the  goods 
received,  and  it  is  also  a  contract  by  which 
the  carrier  agrees  to  transport  the  goods 
therein  described  to  a  place  named,  and  there 
deliver  them  to  a  designated  consignee  upon 
the  terms  and  conditions  specified.  The  Del- 
aware, 81  U.  S.  (14  Wall.)  579,  20  L.  Bd.  779. 
As  a  contract,  a  bill  of  lading,  like  other 
written  contracts,  is  presumed,  in  the  ab- 
sence of  imposition  or  mistake,  to  embody 
the  entire  agreement  of  the  parties,  and, 
where  bills  of  lading  are  silent  as  to  the 
amount  of  freight  to  be  paid,  the  law  will 
imply  that  the  compensation  will  be  reason- 
able, and  such  as  is  ordinarily  charged  for 
like  service  under  like  conditions.  In  the 
absence  of  fraud,  concealment,  or  mistake, 
evidence  of  an  oral  agreement  is  inadmissi- 
ble in  controlling  such  implied  provisions. 
Louisville,  E.  &  St  L.  R.  Co.  v.  Wilson,  119 
Ind.  352,  355,  21  N.  B.  841,  342,  4  L.  B.  A. 
244. 


A  bill  of  lading  "is  an  instrument  of  a 
twofold  character.  It  is  at  once  a  receipt 
and  a  contract  In  the  former  character  it  is 
an  acknowledgment  of  the  receipt  of  prop- 
erty on  board  his  vessel  by  the  owner  of  the 
vessel;  in  the  latter  it  is  a  contract  to  carry 
safely  and  deliver."  Pollard  v.  Vinton,  105 
U.  S.  7,  8,  26  L.  M.  998;  McLeod  r.  Fourth 
Nat  Bank  of  St  Louis  (U.  S.)  20  Fed.  225. 

'rrhe  ofl!ice  of  a  bill  of  lading  la  to 
embody  the  contract  of  a  carriage  as  well  as 
to  evidence  the  receipt  of  the  goods,  and 
when  the  shipper  accepts  it  without  objec- 
tion before  the  goods  have  been  shipped,  and 
permits  the  carrier  to  act  upon  it  by  pro- 
ceeding with  the  shipment,  it  is  to  be  pre- 
sumed that  he  has  accepted  it  as  containing 
the  contract,  and  that  he  has  assented  to  its 
terms,  except  in  so  far  as  it  undertakes  to 
limit  the  general  liability  of  the  carrier.** 
Central  R.  &  Banking  Ck).  v.  Hasselkus,  17 
S.  E.  838,  839,  91  6a.  382,  44  Am.  St  Bep.  37. 

A  bill  of  lading  "is  a  receipt  given  by  a 
common  carrier  for  a  consignment  of  goods, 
and  a  contract  for  their  transmission.  A  bill 
of  lading  neither  makes  a  title  where  the 
shipper  has  none,  nor  transfers  a  title  as  be- 
tween shipper  and  consignee,  unless  such  is 
the  intention  of  the  parties.*'  Mintum  t. 
Alexandre  (U.  S.)  5  Fed.  117,  118. 

A  bill  of  lading  "is  a  receipt  given  by  a 
carrier  for  a  consignment  of  goods,  and  oper- 
ates both  as  a  receipt  and  as  a  contract  for 
the  transportation  of  goods."  A  bill  of  lad- 
ing can  properly  only  be  given  when  there  is 
an  actual  receipt  of  the  goods,  and  an  exec- 
utory contract  to  ship  in  the  future  is  not 
properly  a  bill  of  lading.  The  Caroline  Miller 
(U.  S.)  53  Fed.  136,  138. 

•*A  bill  of  lading  is  both  a  written  ac- 
knowledgment, signed  by  the  master,  that 
the  vessel  has  received  from  the  shippers  the 
goods  therein  described,  and  a  promise  to 
transport  and  deliver  them  on  the  terms 
therein  expressed."  The  Tongoy  (U.  8.)  55 
Fed.  329. 

A  bill  of  lading  is  a  contract  including  a 
receipt  O'Brien  v.  Gilchrist  34  Me.  554, 
559,  56  Am.  Dec.  676;  Babcock  y.  May,  4 
Ohio  (4  Ham.)  334,  347;  Stapleton  y.  King. 
33  Iowa,  28,  32,  11  Am.  Bep.  109.  It  is  a 
contract  admitting  the  reception  of  certain 
goods,  with  an  agreement  to  carry  them  to 
the  port  of  discharge.  Stapleton  y.  King,  33 
Iowa,  28,  32,  11  Am.  Bep.  109. 

Bills  of  lading  are  contracts,  or  receipts 
and  contracts.  The  carrier  acknowledges 
the  receipt  of  the  property  tliat  he  carried, 
states  the  condition  on  which  he  is  to  earty 
the  property,  the  person  to  whom  and  the 
place  where  delivery  is  to  be  made,  and  the 
rate  of  compensation  for  the  carriage.  This 
he  delivers  to  the  consignor  as  evidence  of 
a  contract  between  them.    By  receiving  the 
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bill  of  lading  the  assignor  assents  to  the 
terms  of  the  consignment  contained  in  it, 
and  becomes  bound  thereby,  so  far  as  the 
conditions  named  are  reasonable  in  the  eye 
of  the  law.  Thns  the  condition  in  the  bill 
of  lading  exempting  the  carrier  for  loss  by 
fires,  except  snch  as  occur  by  its  own  negli- 
gence, is  reasonable  and  binds  the  consignor, 
though  he  failed  to  read  its  terms.  Davis  v. 
Central  Vermont  R.  Co.,  29  AtL  813,  814,  66 
Vt.  280,  44  Am.  St  Rep.  852. 

A  bill  of  lading  is  both  a  receipt  and  a 
contract,  and  the  receipt  of  the  goods  for 
carriage  is  the  basis  of  the  contract  of  car- 
riage. If  no  goods  are  received  for  car- 
riage, there  can  be  nothing  on  which  the 
contract  of  carriage  can  be  based,  as  the 
duties  and  obligations  of  the  carrier  with 
respect  to  the  goods  must  commence  with 
their  delivery  to  him  in  a  manner  that  puts 
upon  him  the  exclusive  duty  of  seeing  to 
their  safety.  Like  all  receipts,  such  bills  of 
lading,  so  far  as  they  are  receipts,  may  be 
explained,  modified,  or  contradicted  by  parol 
proof.  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Na- 
tional Live  Stock  Bank,  63  N.  E.  326,  329,  178 
111.  506  (citing  Bissel  v.  Price,  16  111.  [6  Peck] 
408;  Hutch.  Carr.  par.  122;  Illinois  Gent 
R.  Co.  V.  Cobb,  72  111.  148;  Sears  v.  Wingate, 
85  Mass.  [3  Allen]  103;  Strong  v.  Grand 
Trunk  R.  Co.,  15  Mich.  206,  93  Am.  Dec.  184; 
Dean  v.  King,  22  Ohio  St  118). 

A  bill  of  lading  is  of  twofold  character; 
it  is  a  receipt  for  goods,  and  a  contract  for 
carriage.  As  a  receipt  it  makes  a  prima  facie 
case  only,  and  is  undoubtedly  open  to  ex- 
planation. Planters'  Fertilizer  Mfg.  Co.  v. 
Elder  (U.  &)  101  Fed.  1001,  1003,  42  0.  C. 
A.  130. 

A  bill  of  lading  is  an  Instrument  well 
known  to  the  commercial  law,  and,  according 
to  mercantile  use,  is  only  signed  by  the 
master  of  a  ship,  or  other  agent  of  the  car- 
rier, and  delivered  to  the  shipper.  When 
thus  signed  and  delivered  it  constitutes  not 
only  a  formal  acknowledgment  of  receipt  of 
goods  therein  described,  but  also  contracts 
for  the  carriage  of  such  goods,  and  defines 
the  extent  of  the  obligation  assumed  by  the 
carrier.  A  bill  of  lading  signed  by  the  car- 
rier, and  delivered  to  and  accepted  by  the 
shipper  without  objection,  in  the  absence  of 
fraud,  constitutes  a  contract  for  carriage, 
and  binds  the  shipper,  though  not  signed  by 
him;  and  a  stipulation  stamped  on  the  face 
of  the  bill  of  lading  before  its  delivery  to  the 
shipper,  by  its  express  terms  included  there- 
in, becomes  a  part  of  the  contract  The 
Henry  B.  Hyde  (U.  S.)  82  Fed.  681,  682. 

••Mr.  Justice  Miller,  in  Pollard  v.  Vhiton, 
105  17.  S.  7,  26  L.  £d.  998,  in  speaking  of  a 
bill  of  lading,  says:  'It  is  an  instrument  of 
a  twofold  character;  it  is  at  once  a  receipt 
and  a  contract.  In  the  former  character  it 
l8  an  acknowledgment  of  the  receipt  of  prop- 
erty on  board  his  vessel  by  the  owner  of  the 


vessel,  in  the  latter  it  is  a  contract  to  carry 
safely  and  deliver.  The  receipt  of  the  goods 
lies  at  the  foundation  of  the  contract  to  car- 
ry and  deliver.  If  no  goods  are  actually  re- 
ceived, there  can  be  no  valid  contract  to 
carry  or  deliver.' "  St  Louis,  I.  M.  &  S.  R. 
Co.  V.  Knight  7  Sup.  Ct  1132,  1136,  122  U. 
S.  79,  30  L.  Ed.  1077. 

A  bill  of  lading  has  a  twofold  character; 
it  operates  both  as  a  receipt  for  the  goods 
taken  by  the  carrier,  and  a  contract  to  de- 
liver such  goods  at  the  place  and  to  the  con- 
signee named.  Wolfe  v*  Myers,  6  N.  Y. 
Super.  Ot  (3  Sandf .)  7. 

BIIX  OF  MZDDUBSEZ. 

The  word  ''bill"  In  the  act  of  1784  (P. 
L.  340),  enacting  that  any  person  who  shall 
keep  a  billiard  table  shall  forfeit  50  pounds 
sterling  for  every  such  ofTense,  to  be  re- 
covered by  bill,  plaint  or  Information,  can- 
not be  construed  to  mean  a  bill  of  indict- 
ment The  word  ''bill"  means  "bill  of  Mid- 
dlesex," the  leading  process  in  the  King's 
Bench  in  England.  It  is  a  kind  of  capias, 
and  answers  the  same  purpose  as  a  capias  In 
the  Court  of  Common  Pleas.  3  Bl.  Comm.  c. 
19.  And,  if  the  word  has  any  meaning  in 
this  country,  it  must  mean  the  writ  of  capias. 
State  V.  Mathews  (S.  C.)  2  Brev.  82,  83. 

The  term  "bill,"  in  law  language,  as  used 
In  Act  April  2,  1831  (Supp.  Rev.  Code,  c.  88, 
p.  112),  providing  that  **lf  any  sheriff  or 
other  officer  conducting  an  election  shall 
•  •  •  so  Interfere  in  the  election  of  sen- 
ators or  delegates,  as  to  show  partiality  for 
any  of  the  candidates,  he  shall  forfeit  and 
pay  •  •  •  to  be  recovered  by  bill,  plaint 
or  information  in  any  oonrt  of  record,"  etc., 
distinctly  indicates  an  action  by  bill  of  Mid- 
dlesex in  the  Court  of  King's  Bench.  This 
"bill  of  Middlesex"  was  equally  applicable  to 
actions  of  debt  assumpsit,  etc.,  but  as  the 
action  of  debt  is,  as  has  been  shown,  the 
most  approved  action  for  a  penalty,  where 
another  is  not  pointed  out,  so  the  word 
"bill"  here  would  be  construed  to  mean  "bill 
In  debt"  Sims  ▼•  Alderson  (Va.)  8  Leigh, 
479,484. 

BUX  OF  PAINS  AND  PENALTIES. 

As  bill  of  attainder,  see   "Bill   of  At- 
tainder." 

A  bill  of  pains  and  penalties  is  a  legisla- 
tive act  which  inflicts  punishment  less  than 
death  without  a  Judicial  trial.  Cummings  v. 
State  of  Missouri,  71  U.  S.  (4  Wall.)  277,  323, 
18  L.  Ed.  356;  Drehman  v.  Stifle,  75  U.  S. 
(8  Wall.)  595,  601,  19  L.  Ed.  508;  In  re  Yung 
Sing  Hee  (U.  S.)  36  Fed.  437,  439. 

BUX  OF  PABTI0ULAB8. 

A  bill  of  particulars  is  the  appropriate 
remedy  where  the  party  seeks  to  be  fully  ap 
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prised  of  the  particularSp  or  circumstances  of 
time  and  place,  of  the  matters  set  forth  in  bis 
opponent's  pleadings.  Durant  v.  East  River 
Electric  Light  Co.,  2  N.  Y.  Supp.  389,  390,  15 
Civ.  Proc.  R.  193;  Kelly  v.  Kelly,  34  N.  Y. 
Supp.  255,  256»  12  Misc.  Rep.  457. 

A  bill  of  particulars  is  an  account  of  the 
items  of  the  claim,  and  shows  the  manner  in 
which  they  arose.  It  should  be  as  full  and 
specific  as  the  nature  of  the  case  admits  In 
respect  to  all  matters  as  to  which  the  ad- 
verse party  ought  to  have  information. 
Bouv.  Law  Diet  Ferguson  v.  Ashbell,  53 
Tex.  245.  250. 

A  bill  of  particulars  filed  by  a  plaintiff, 
or  a  specification  of  defense  filed  by  a  de- 
fendant, is  usually  a  formal  document  drawn 
up  by  counsel  after  some  examination  of  his 
client's  case,  and  is  made  broad  enough  to 
cover  all  which  the  party  can  expect  in  any 
event  to  prove,  and  in  most  instances,  prob- 
ably, is  not  signed  by  the  party  in  whose  be- 
half it  is  filed.  Baldwin  v.  Gregg,  54  Mass. 
(13  Mete.)  253,  255.  It  is  a  statement  of  the 
details  or  particulars  of  the  claim  set  up  In 
a  pleading,  and  its  office  is  to  apprise  the  op- 
posite party  of  the  claim  made  against  him, 
so  that  he  may  not  be  surprised  at  the  trial. 
Seaman  v.  Low,  17  N.  Y.  Super.  Ct.  (4  Bosw.) 
337,  345.  It  is  an  amplification  of  more  par- 
ticular specifications  of  the  matter  set  forth 
in  the  pleading.  Starkweather  v.  Kittle  (N. 
Y.)  17  Wend.  20,  21. 

In  a  bill  for  the  settlement  of  a  partner- 
ship account  brought  to  the  court  of  com- 
mon pleas,  the  Jurisdiction  of  which  is  limit- 
ed to  $500,  the  petitioner  alleged  that  there 
was  a  balance  due  him  of  between  $400  and 
$500,  and  prayed  that  the  court  would  de- 
cree that  the  respondent  should  pay  such 
sum  as  should  be  found  due  him,  not  exceed- 
ing $500.  On  a  hearing  before  a  committee 
the  petitioner  presented  to  the  committee  a 
statement  of  the  partnership  account,  show- 
ing a  balance  due  him  of  over  $500.  Held, 
that  this  statement  was  not  to  be  regarded 
as  a  bill  of  particulars.  Welles  y.  Allen,  41 
Conn.  140,  141. 

"The  purpose  of  a  bill  of  particulars  is 
to  give  the  defendant  reasonable  notice  of 
the  claim  he  is  required  to  meet,  and  hence 
a  bill  of  particulars,  in  an  action  to  recover 
for  goods  sold,  showing  dates  and  prices  of 
sales,  and  describing  the  property  as  *mds.,' 
was  insufficient  for  failing  to  show  the  char- 
acter of  merchandise."  O'Hara  v.  Reed  (Del.) 
89  Ati.  776,  1  Pennewlll,  138. 

"The  object  of  a  bill  of  particulars  is  to 
specify  the  plaintiff's  claim,  and  to  apprise 
the  opposite  party  of  the  distinct  grounds 
and  several  items  of  the  demand.  Evidence 
of  a  new  claim,  or  of  a  distinct  matter  not 
embraced  in  the  bill  of  particulars,  cannot 
be  allowed,  on  the  ground  of  surprise  to  the 


other  side."    Levy  v.  Gillls  (Del.)  39  AtL  785, 
786,  1  Pennewlll,  119. 

As  part  of  pleadias* 

A  bill  of  particulars  Is  regarded  as  an 
amplification  of  the  pleading  to  which  it  re- 
lates, and  Is  to  be  construed  as  forming  a 
part  of  it.  Bowman  v.  Earle,  3  Duer,  t)91, 
694.  Its  object  Is  to  Inform  the  opposite  par- 
ty what  will  be  attempted  to  be  proved 
against  him  on  the  trial,  so  that  he  may  pre- 
pare his  evidence  accordingly,  and  it  has  the 
effect  to  restrict  the  proof  and  limit  the  r^ 
covery  to  the  matters  set  forth  in  it  Such  a 
bill  may  be  amended  by  other  pleadings  up- 
on terms  where  it  will  promote  substantial 
justice.  Cud  worth  v.  Gaynor,  44  N.  W.  1103, 
1104,  76  Wis.  296  (citing  Melvin  v.  Wood.  ^42 
N.  Y.  [3  Keyes]  533,  4  Abb.  Prac.  [N.  S.]  438). 

"A  bill  of  particulars  is  an  amplification 
or  more  particular  specification  of  the  mat- 
ter set  forth  in  the  pleading,  and  is  designed 
to  restrict  the  proofs  and  limit  the  recovery 
or  set-off  to  the  matters  which  have  been  put 
in  issue  by  the  pleadings.  When  the  bill  la 
finished  it  Is  deemed  a  part  of  the  declara- 
tion, plea,  or  notice  to  which  it  relates^  and 
is  construed  in  the  same  way  as  if  it  had 
originally  been  incorporated  in  it"  Roscoe 
Lumber  Co.  v.  Standard  Silica  Cement  Co., 
70  N.  Y.  Supp.  1130,  1131,  62  App.  Div.  421. 

A  bill  of  particulars  Is  an  amplification 
or  some  particular  specification  of  the  mat- 
ter set  forth  In  a  pleading.  The  declaration, 
pleading,  or  notice  of  set-off  may  be  so  gen- 
eral In  its  terms  that  the  opposite  party  will 
not  be  fully  apprised  of  the  demand  which 
will  be  set  up  on  the  trial,  and  therefore  he 
Is  permitted  to  call  on  his  adversary  to  give 
a  more  detailed  and  particular  statement  of 
the  claim  on  which  he  intends  to  rely.  When 
the  bill  Is  furnished  it  is  deemed  a  part  of 
the  declaration,  pleading,  or  notice  to  which 
it  relates,  and  is  construed  in  the  same  way 
as  though  it  had  been  originally  incorporated 
in  it.  The  particulars  cannot  be  evidence 
against  the  party  furnishing  them,  in  any 
case  or  for  any  purpose,  where  the  plead- 
ing or  notice  to  which  the  bill  relates  would 
not  be  evidence.  Starkweather  y.  Kittle  (N. 
Y.)  17  Wend.  20,  21. 

The  office  of  a  bill  of  particulars  la  to 
apprise  the  party  of  the  specific  demand  of 
his  adversary,  and  not  to  furnish  him  with 
his  proofs  or  the  names  of  his  witnesses.  It 
is,  perhaps,  in  its  strictest  sense,  an  ampli- 
fication of  the  pleadings,  as  if  the  party  bad 
alleged  generally  that  he  had  sustained  dan- 
ages  in  consequence  of  some  act  or  another 
of  his  adversary,  and  without  disclosing  the 
nature  of  the  act.  Marco  v.  Bird,  53  N.  Y. 
Supp.  411,  412,  24  Misc.  Bep.  377. 

A  bill  of  particulars  is  simply  an  ex- 
tension of  the  pleading  In  relation  to  which 
it  is  ordered,  and  has  no  relation  to  the  final 
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Judgment  It  does  not  necessarily  affect  the 
judgment,  but  has  relation  to  preparing  the 
issues  to  be  presented  to  the  court  upon  trial. 
Raff  y.  Koster,  Blal  &  Co.,  56  N.  Y.  Supp. 
997,  898,  38  App.  Div.  336. 

Although  rule  23  of  the  Supreme  Court 
only  provides  for  amendments  of  pleadings, 
yet  for  most  purposes  the  bill  of  particulars 
Is  regarded  as  an  amplification  of  the  plead- 
ing to  which  it  relates,  and  is  construed  as 
though  it  formed  a  part  of  it;  and  therefore 
it  seems  that,  if  one  served  a  bill  of  partic- 
ulars, the  original  declaration  might  be 
amended  under  such  rule  by  simply  changing 
the  form  of  the  particulars.  But  a  notice 
served  with  a  declaration  containing  the 
money  counts,  that  two  promissory  notes,  of 
which  copies  were  subjoined,  would  be  given 
in  evidence  on  the  trial,  was  not  a  bill  of  par- 
ticulars either  in  terms  or  legal  effect,  and 
an  amendment  to  such  notice  was  not  a  good 
and  sufficient  amendment  to  the  declaration. 
Chrysler  v.  James  (N.  Y.)  1  Hill,  214,  215. 

Under  Ballinger's  Ann.  Codes  &  St  II 
4904,  4905,  declaring  that  a  pleading  is  a 
complaint,  a  demurrer,  or  a  reply,  and  provid- 
ing that  a  first  pleading  of  a  plaintiff  is  tf 
complaint,  a  bill  of  particulars  cannot  be 
considered  a  pleading.  Dudley  Y.  Duval,  70 
Pac.  68,  70,  29  Wash.  628. 

To  Ibc  meohanlo's  lien* 

"Our  statute,"  says  the  court  In  Fergu- 
son V.  Ashbell,  63  Tex.  245,  250,  "does  not 
prescribe  the  requisites  of  the  bill  of  par- 
ticulars (to  be  filed  in  order  to  fix  a  mechan- 
ic's lien),  and,  although  no  precise  rule  can 
be  laid  down  which  would  apply  to  every 
case,  it  may  be  safe  to  say  that  it  should  be 
reasonably  certain  as  to  the  character  and 
amount  of  materials  furnished  and  the  work 
performed,  the  dates  and  place  when  thus 
furnished  and  performed,  and  the  value  of 
the  same.  An  account  merely  specified  as  a 
'bill  of  sash  and  doors'  and  a  'bill  of  mill- 
work*  is  not  an  itemized  account  sufficient  to 
fix  a  lien,  and  an  account  having  no  date 
whatever  is  fatally  defective  on  that  ground." 
Meyers  v.  Wood,  65  S.  W.  174.  176,  96  Tex. 
67. 


BUX  OF  PEAOB. 

Bill  quia  timet  distinguished. 
Quia  Timet" 


"Bill 


The  object  of  a  bill  of  peace  is  to  sup- 
press useless  litigation,  to  prevent  multi- 
plicity of  suits,  to  restrain  oppressive  litiga- 
tion, and  to  prevent  irreparable  mischief.  2 
Story,  Bq.  Jur.  |  853.  Thus,  in  actions  in 
ejectment,  courts  of  equity  will  interfere  aft- 
er repeated  trials  of  the  question  of  title  to 
a  satisfactory  determination,  and  grant  a  per- 
petual injunction  to  restrain  further  litiga- 
tion.   Mitf.  Bq.  PI.  lia    If  the  right  of  the 


party  has  been  satisfactorily  established,  it 
is  not  material  what  number  of  trials  have 
taken  place,  whether  two  or  more,  but  the 
right  must  have  been  satisfactorily  establish- 
ed at  law.  2  Story,  Eq.  Jur.  S  850.  Accord- 
ingly, where  it  appeared  that  one  had  once 
withdrawn  his  claim  to  certain  land,  once 
obtained  a  verdict  in  his  favor,  but  dismissed 
his  action  on  the  appeal  trial  after  the  evi- 
dence had  been  submitted  to  the  Jury,  and 
was  instituting  another  suit  when  the  bill 
of  peace  was  filed  against  him,  the  rights  of 
the  parties  had  not  been  sufficiently  estiih 
lished  at  law  to  authorize  equity  to  grant  per 
petual  injunction  to  restrain  further  litiga- 
tion.   Bond  V.  Little,  10  Ga.  395,  400. 

A  "bill  of  peace"  is  said  to  be  a  bill 
brought  by  a  person  to  establish  and  perpet- 
uate a  right  which  he  claims,  and  which 
from  its  nature  may  be  controverted  by  dif- 
ferent persons  at  different  times  and  by 
different  actions,  or  where  separate  attempts 
have  been  made  to  overthrow  the  same 
right  and  Justice  requires  that  the  party 
should  be  quieted  in  his  right  In  such 
a  case  a  court  of  chancery,  in  furtherance 
of  the  policy  of  law,  would  interpose  to  pre- 
vent litigation,  and  perpetually  enjoin  those 
claiming  adversely  from  prosecuting  theii 
claims  against  the  person  showing  himself 
clothed  with  the  legal  right  Ritchie  v.  Dor- 
land,  6  Cal.  33,  37.  Its  object  is  the  sup- 
pression of  useless  and  vexatious  litigation. 
A  bill  of  peace  has  been  sustained  to  settle 
the  rights  of  parties  in  a  single  suit,  where 
the  questions  to  be  determined  were  ques- 
tions of  fact,  or  mixed  questions  of  fact  and 
law;  but  no  such  bill  can  be  sustained  to  re- 
strain one  from  suing  at  law  where  his  right 
depends  on  a  question  of  law  merely,  and 
where  the  defendant  in  a  suit  at  law  must 
eventually  succeed  in  law,  and  it  is  in  his' 
favor.  Murphy  v.  City  of  Wilmington  (Del.) 
6  Houst  108,  138,  22  Am.  St.  Rep.  345.  It 
is  an  equitable  remedy  to  determine  in  one 
suit  what  may  be  or  threatens  to  be  the  sub- 
ject of  repeated  litigation  by  various  persons. 
"In  the  note  to  Woodward  v.  Seely  (111.)  50 
Am.  Dec.  449,  it  is  said  bills  of  peace  are  of 
two  kinds.  To  the  first  class  belong  those 
bills  brought  to  establish  one  general  right 
between  a  single  party  on  one  side  and  a 
great  number  of  persons  on  the  oth*er,  where 
such  right  could  not  be  determined  by  sev- 
eral suits  between  the  different  parties.  To 
the  second  class  belong  bills  brought  between 
two  parties  to  prevent  further  litipatfon  of  a 
right  after  it  has  been  satisfactorily  estab- 
lished by  one  or  more  trials  of  law.  Bills 
of  the  first  class  require  that  a  community 
of  interest  in  the  subject-matter  of  the  con- 
troversy, or  a  common  title  from  which  all 
the  separate  claims  which  are  at  issue  ariso, 
shall  exist  among  the  individuals  composing 
the  numerous  body  on  the  one  side,  or  be- 
tween one  of  them  and  his  single  adversary. 
In  order  to  the  exercise  of  the  equity  Juris- 
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diction,  where  the  bill  Is  a  strict,  technical 
bill  of  peace."  Waddingham  v.  Robledo,  28 
Pac.  663,  672,  6  N.  M.  347.  A  bill  of  peace  to 
prevent  litigation  is  allowed  only  in  case  the 
plaintiff  has  satisfactorily  established  his 
right  at  law,  or  where  the  persons  who  con- 
trovert the  right  are  so  numerous  as  to  ren- 
der an  issue  under  the  directions  of  the  court 
necessary  to  bring  in  all  the  parties  concern- 
ed and  prevent  a  multiplicity  of  suits.  El- 
drldge  v.  Hill  (N.  Y.)  2  Johns.  Ch.  281. 

A  bill  of  peace  is  m»de  use  of  where  a 
person  has  a  right  which  may  be  controverted 
by  various  persons  at  different  times,  or 
where  several  persons  having  the  same  right 
are  disturbed,  and  the  court  will  thereupon 
prevent  a  multiplicity  of  suits  by  directing 
an  issue  to  determine  the  right,  and  ultimate- 
ly an  injunction.  Randolph's  Adm'x  v.  Kin- 
ney (Va.)  3  Rand.  394,  395. 

Bills  of  peace  are  filed  where  the  contro- 
versy and  its  origin  possess  some  ingredi- 
ent of  equitable  jurisdiction,  such  as  fraud 
or  accident  Another  state  of  causes  is 
where,  though  the  question  be  merely  legal, 
yet,  in  order  to  prevent  endless  and  useless 
litigation,  a  court  of  litigation  will  grant  a 
perpetual  injunction  in  repeated  and  suc- 
cessive trials  at  law.  Town  of  Huntington  ▼. 
Nicoll  (N.  Y.)  3  Johns.  566.  572. 

A  bill  to  enjoin  the  enforcement  of  a 
city  ordinance  imposing  a  license  tax,  which 
alleges,  in  addition  to  the  illegality  of  the 
tax,  that.  If  the  city  is  permitted  to  proceed 
to  enforce  it  by  the  remedies  provided,  com- 
plainant will  be  called  upon  to  defend  a  mul- 
titude of  criminal  prosecutions,  and  will  suf- 
fer irreparable  injury  in  its  business,  is  a 
bill  of  peace.  City  of  Hutchinson  v.  Beck- 
ham (U.  S.)  118  Fed.  399,  401,  55  C.  O.  A. 
333. 

BIIX  OF  REVIEW. 

A  bill  of  review  is  one  brought  to  have  a 
decree  of  the  court  reviewed,  altered,  or  re- 
versed. Citing  Bouvier.  Dodge  r.  Northrop, 
48  N.  W.  505,  85  Mich.  243. 

A  bill  of  review  "is  the  technical  form 
whereby  the  chancellor  exercises  the  preroga- 
tive, inherent  in  him,  of  modifying  his  de- 
crees in  permitted  cases."  Jones  v.  Daven- 
port, 19  Atl.  22,  24,  46  N.  J.  Bq.  (1  Dick.)  237. 

A  bill  of  review  is  in  the  nature  of  a  writ 
of  error,  and  its  object  is  to  procure  an  ex- 
amination and  alteration  or  reversal  of  a 
decree  made  upon  a  former  bill,  which  decree 
has  been  signed  or  enrolled.  Warren  v.  Un- 
ion Bank,  28  App.  Div.  7,  20,  51  N.  Y.  Supp. 
27,  34  (citing  2  Barb.  Ch.  Prac.  90);  Appeal 
of  Fidelity  Ins.  Trust  &  Safe-Deposit  Co. 
(Pa.)  3  Walk.  185.  186;  Hyman  v.  Smith.  10 
W.  Va.  298,  312;  Taylor  v.  Charter  Oak  Life 
Ins.  Co.  (U.  S.)  17  Fed.  566.  It  is  a  proceed- 
ing in  the  nature  of  a  writ  of  error,  and 


which  may  be  brought  to  modify  or  reverse 
a  decree  given  in  a  suit  in  equity  in  favor  of 
the  United  States  for  errors  apparent  upon 
the  face  thereof.  It  has  the  same  scope  and 
purpose  that  a  vnit  of  error  has  in  an  action 
at  law — "to  procure  an  examination  and  al- 
teration on  a  reversal  of  a  decree  made  upon 
a  former  bill"  between  the  same  parties. 
Bush  V.  United  States  (U.  S.)  13  Fed.  625,  627 
(citing  Story  BcJ.  PI.  §  403).  It  lies  only  after 
a  final  decree.  Strictly  speaking,  a  bill  of  re- 
view is  a  proceeding  to  correct  a  final  de- 
cree in  the  same  court  for  error  apparent  on 
the  face  of  the  decree,  or  on  account  of  new 
evidence  discovered  since  the  final  decree. 
Hyman  v.  Smith,  10  W.  Va.  298,  312. 

By  Lord  Chancellor  Bacon's  rules.  It 
was  declared:  "No  bill  of  review  shall  be 
admitted  except  it  contain  error  In  law  ap- 
pearing In  the  body  of  the  decree,  without 
further  examination  of  matters  in  fact,  or 
some  new  matter  which  hath  arisen  in  time 
after  the  decree,  and  not  on  any  new  proof 
which  might  have  been  used  when  the  decree 
was  made.  Nevertheless,  upon  new  proof  that 
is  come  to  light  after  the  decree  was  made, 
which  could  not  possibly  have  been  used  at 
the  time  when  the  decree  passed,  a  bill  of  re- 
view may  be  granted  by  the  special  license 
of  the  court,  and  not  otherwise."  Purcell  v. 
Miner,  71  U.  S.  (4  Wall.)  513,  521,  18  U  Ed. 
435. 

The  object  of  a  bill  of  review  and  of  a 
bin  In  the  nature  of  a  bill  of  review  Is  to 
procure  the  reversal,  alteration,  or  explana- 
tion of  a  decree  made  in  a  former  suit  If 
the  decree  has  been  signed  and  enrolled,  a 
bill  of  review  must  be  filed;  if  not,  a  bill  In 
the  nature  of  a  bill  of  review.  A  bill  of  this 
character  can*  only  be  brought  on  error  In 
law  appearing  on  the  face  of  the  decree, 
without  examination  of  matters  of  fact,  or  on 
some  new  matter  which  has  been  discovered 
after  the  decree,  and  could  not  possibly  have 
been  used  when  the  decree  was  made.  Uat- 
tair  y.  Card,  19  Fla.  455,  458. 

A  bill  of  review  for  errors  apparent  od 
the  face  of  the  record  vtIII  not  lie  after  the 
time  within  which  the  writ  of  error  could 
be  brought,  for  courts  of  equity  govern  them- 
selves in  this  particular  by  the  analogy  of  the 
common  law  In  regard  to  writs  of  error. 
Taylor  v.  Charter  Oak  Life  Ins.  Co.  (U.  S.) 
17  Fed.  666. 

The  ground  of  a  bill  of  review  Is  error 
apparent  on  the  face  of  the  decree,  or  new 
evidence  of  a  fact  materially  pressing  upon 
the  decree,  and  discovered  at  least  after  pub- 
lication in  the  cause.  Young  v,  Keigbly,  16 
Ves.  348,  350.  A  bill  of  review  lies  to  have  a 
final  decree  of  the  court  revised,  altered,  or 
reversed,  and  lies  In  two  classes  of  cases,  vi&, 
upon  error  In  law  appearing  in  the  body  of 
the  decree  itself,  or  upon  discovery  of  the 
new  relevant,  material  matter,  or  material 
evidence    not    known    prior   to    the   decree 
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sought  to  be  reyiewed,  and  which  could  not 
hare  been  discovered  by  the  exercise  of  rea- 
sonable diligence.  Ordinarily  a  bill  of  review 
will  not  lie  where  the  newly  discovered  evi- 
dence is  simply  confirmatory  or  cumulative, 
Custer  V.  Custer,  17  W.  Va.  113,  123  (citing 
Nichols  V.  Nichols'  Heirs.  8  W.  Va.  174). 

A  bill  of  review  corresponds  with  and  Is 
In  the  nature  of  a  writ  of  error  In  an  action 
at  law,  and  can  only  be  introduced  for  the 
purpose  of  impeaching,  and  reversing  or  mod- 
ifying. In  whole  or  part,  an  original  decree  on 
account  of  errors  in  law  apparent  on  its  face. 
A  bill  of  review  cannot  be  sustained  on  the 
ground  that  the  court  decided  wrong  on  a 
question  of  fact,  nor  for  wrong  inferences  of 
the  court  on  matters  of  fact,  nor  on  the 
ground  that  the  original  decree  was  not  war- 
ranted by  the  facts.  Maxwell  Land  Grant  & 
Ry.  Co.  V.  Thompson,  1  N.  M.  603,  605. 

The  object  of  a  bill  of  review  Is  to  pro- 
cure the  reversal,  alteration,  or  explanation 
of  a  decree  made  in  a  former  suit  on  the 
ground  of  error  of  law  apparent  or  newly 
discovered  matter.  A  bill  which  concedes  the 
correctness  of  the  former  decree,  and  in  no 
wise  questions  It  or  seeks  to  review  it,  and 
does  not  ask  a  rehearing  of  the  former  suit, 
cannot  be  considered  a  bill  of  review.  Wal- 
lace V.  Goodlett,  58  S.  W.  343,  344,  104  Tenn. 
670. 

A  bill  of  review  ordinarily  lies  to  re- 
verse or  modify  a  decree  for  error  In  law  ap- 
parent upon  its  face,  or  on  account  of  the 
facta  discovered  since  the  decree.  Adamskl 
V.  Wleczprek,  48  N.  B.  951,  170  III.  873. 

As  part  of  orisiiud  pvoeeedias* 

A  bill  of  review  is  an  independent  pro- 
ceeding, and  does  not  constitute  a  part  of  the 
original  proceeding.  Cole  v.  Miller,  32  Misa. 
89,100. 

Petition  for  rehearing  distfasnlshed. 

A  bill  of  review  based  on  newly  discover- 
ed evidence  is  designed  to  accomplish  the 
same  purpose  as  a  petition  for  a  rehearing  in 
chancery  or  a  motion  for  a  new  trial  at  law. 
Such  a  petition  or  motion  must,  however,  be 
filed  or  made  during  the  term,  while  a  bill  of 
review  is  filed  only  after  the  term  at  which 
the  decree  was  entered.  Watts  ▼•  Bice,  61 
N.  B.  837,  838,  192  111.  123. 

'Writ  of  error  distinguished* 

A  bill  of  review  is  prosecuted  to  reverse 
a  decree  of  the  same  court,  while  a  writ  of 
error  Is  to  reverse  the  judgment  of  an  In- 
ferior court  The  rights  of  the  parties  in 
both  cases  have  been  determined  by  a  com- 
petent tribunal,  and  the  object  of  the  pro- 
ceedings In  both  cases  is  to  reverse  the  judg- 
ments. Longworth  y.  Bturges,  4  Ohio  St 
690.  70t. 


BILL  OF  REVZVOB. 

A  bill  of  revivor  is  one  which  Is  brought 
to  continue  a  suit  which  has  abated  before 
its  final  consideration,  as  for  example,  by 
death.  Clarke  v.  Mathewson,  87  U.  S.  (12 
Pet)  164,  171,  9  U  Ed.  1041. 

A  bill  of  revivor  Is  but  a  continuation  of 
the  original  suit  and.  If  the  plaintiff  was 
competent  to  sue  the  defendant  in  the  cir- 
cuit court  his  administrator,  though  a  citi- 
zen of  the  same  state  as  the  defendant,  may 
revive  it  Brooks  v.  Laurent  (U.  S.)  98  Fed. 
647,  652,  39  C.  0.  A.  201. 

BELL     OF    BBVIVOB    AND     8UPPLE- 
ICElfT. 

"A  bill  of  revivor  and  supplement  Is  a 
compound  of  a  supplemental  bill  and  bill  of 
revivor,  and  not  only  continues  the  suit 
which  has  abated  by  the  death  of  a  plaintiff, 
but  supplies  any  defects  in  the  original  bill 
arising  from  subsequent  events,  so  as  to  en- 
title the  plaintiff  to  relief  on  the  whole  mer- 
its of  the  case."  Westcott  v.  Cady  (N.  Y.)  5 
Johns.  Ch.  834,  842,  9  Am.  Dec.  806. 

"A  bill  of  revivor  and  supplement  Is  said 
to  be  a  compound  of  a  supplemental  bill  and 
bill  of  revivor,  and  It  not  only  continues  a 
suit  which  has  abated,  but  supplies  any  de- 
fects In  the  original  bill  arising  from  subse- 
quent events;  and  where  a  complainant  has 
a  right  to  revive  a  suit  he  may  add  to  the 
bin  of  revivor  such  supplemental  matter  as  is 
proper  to  be  added,  but  the  supplemental 
matter  must  have  been  newly  discovered  and 
verified  by  afildavlt  and  may  be  demurred  to 
by  the  defendant"  Bowie  v.  Mlnter,  2  Ala. 
406,411. 

BILL  OF  RIOHT8. 

The  term  "bill  of  rights"  Is  derived  pri- 
marily from  2  St  Wm.  &  Mary,  c.  2,  and  was 
so  called  because  that  statute  declared  the 
rights  of  a  British  subject  The  object  of 
that  statute,  as  well  as  of  every  British  stat- 
ute of  a  like  kind,  was  to  operate  as  a  limi- 
tation on  the  powers  of  the  crown,  and  se- 
cure from  encroachment  the  ascertained  and 
declared  rights  of  the  subject.  As  used  in 
this  country,  the  Bill  of  Rights  contains  the 
political  aphorisms,  general  principles,  and 
fundamental  ideas  of  tree  government^  and 
Is  usually  made  a  part  of  the  Constitution  of 
the  state  and  reserved  from  legislative  ac- 
tion, so  that  the  people  themselves  shall  re- 
tain the  exclusive  right  either  to  modify  or 
disregard  it  Eason  v.  State,  11  Ark.  (6 
Eng.)  481,  491. 

Bills  of  rights  "are  the  enumeration  of 
certain  great  political  truths  essential  to  the 
existence  of  free  government  They  are  not 
to  be  regarded  as  a  mere  compilation  of  glit- 
tering generalities,  for  many  of  their  sections 
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are  clear,  precise,  and  definite  limitations  on 
the  powers  of  Legislature  and  every  other  of- 
ficer and  agency  of  the  people.  They  limit 
the  power  of  the  Legislature,  and  no  acts  of 
that  body  can  he  sustained  which  conflicts 
with  them."  Atchison  Street  Ry.  Co.  v.  Mis- 
souri Pac.  Ry.  Co.,  3  Paa  281.  31  Kan.  661. 

An  American  "hill  of  rights"  is  a  dec- 
laration of  private  rights  reserved  in  a  grant 
of  public  powers — a  reservation  of  a  limited 
individual  sovereignty,  annexed  to  and  made 
a  part  of  a  limited  form  of  government  es- 
tablished by  the  independent,  individual  ac- 
tion of  the  voting  class  of  the  people.  The 
general  pui*pose  of  such  a  bill  of  rights  is  to 
declare  those  fundamental  principles  of  the 
common  law,  generally  called  the  "principles 
of  English  constitutional  liberty,"  which  the 
American  people  always  claimed  as  their 
English  inheritance,  and  the  defense  of  which 
was  their  justification  of  the  War  of  1770. 
Jones  V.  Robbins,  74  Mass.  (8  Gray)  329,  343, 
344.  All,  or  nearly  all,  the  guaranties  and 
prohibitions  of  our  Bill  of  Rights  were  sup- 
posed to  be  necessary  here  because  they  had 
been  necessary  in  England.  M&ny  of  them 
were  originally  taken  almost  literally  from 
English  documents  (constitutional  in  the  Eng- 
lish sense),  where  they  had  been  recorded^ 
after  violent  controversies;  as  authoritative 
acknowledgments  and  aflrmations  of  ancient 
English  liberties.  The  specification  of  many 
of  them  is  due  to  particular  events  in  English 
history,  which  from  time  to  time  called  for 
declarations  and  guaranties  that  introduced 
no  new  principle.  Innovation  was  always 
disclaimed.  When  some  peculiar  violation  of 
an  ancient  general  right  was  resisted  and 
suppressed  as  an  innovation,  so  much  of  the 
violated  right  as  was  vindicated  on  that  oc^ 
casion  was  put  on  record,  and  solemnly  de- 
clared to  be  the  undoubted  and  immemorial 
birthright  of  Englishmen.  Details  of  this 
kind,  occupying  much  space  in  American  bills 
of  rights,  and,  by  their  historical  associations, 
engrossing  attention  and  magnifying  their 
apparent  importance,  have  been  influential  In 
disseminating  the  idea  that  broad  and  com- 
prehensive rights  of  life,  liberty,  and  prop- 
erty, expressly  declared  to  be  natural,  essen- 
tial, and  inherent,  and  reserved  in  the  or- 
ganic law,  are  not  constitutional  rights,  and 
cannot  be  practically  upheld  by  the  court 
(Sedg.  St  &  Const  Law  [2d  Ed.]  153,  154, 
407)  in  any  other  cases  than  those  mentioned 
in  accompanying  specifications  that  do  not 
profess  to  comprise  the  entire  reservation, 
and  are  necessarily  partial  and  imperfect  be- 
cause they  were  drawn  with  reference  to  par- 
ticular instances  or  modes  of  infringing  or 
securing  the  general  rights  reserved.  Speci- 
fications and  details  of  administration,  in- 
serted by  reason  of  an  anxiety  to  strengthen 
the  sweeping  reservation  of  essential  rights, 
do  not  deduce  that  reservation  to  an  abstrac- 
tion, nor  limit  the  extent  or  energy  of  its 
operation.    They  Illustrate  its  power  by  prac- 


tical examples,  they  require  its  contlnaed  ap- 
plication to  such  cases  as  the  principle  of  it 
has  been  applied  to  on  certain  great  historical 
occasions,  they  prohibit  particular  violations, 
they  furnish  particular  safeguards:  instead 
of  destroying  the  general  reservatioa,  they 
re-enforce  it  Orr  y.  Quimby,  54  N.  H.  500, 
613. 

BEU.  OF  SAUS. 

A  bill  of  sale  is  a  writing  evidencing  the 
transfer  of  personal  property  from. one  per- 
son to  another.  The  nature  of  the  writlxig 
would  seem  to  require  that  it  contain  some 
statement  of  the  fact  of  transfer.  We  think 
it  will  be  found  that  all  the  Informal  writings 
treated  by  our  court  as  bills  of  sale  refer  to 
the  property  as  having  been  bought  Where 
defendant  sold  a  bicycle  to  plaintiff,  a  writ- 
ten instrument  executed  by  him  to  plaintiff 
reciting:  '*Terms  cash.  P.  to  M.,  dr.,  one 
bicycle,  $47.50,  paid  July  27,  1806"— was  not 
sufficient  to  constitute  a  bill  of  sale,  since 
It  did  not  contain  words  importing  a  transfer 
of  title,  but  was  merely  a  receipted  state- 
ment of  account  Putnam  ▼.  McDonald,  47 
Atl.  169,  72  Vt  4. 

Testator's  will  mentioned  bills  of  sale 
which  a  debtor  had  made  to  the  testator  **to 
prevent  his  creditors  from  sacrificing  his 
property,"  and  directed  his  executors,  upon 
a  settlement  and  payment  of  the  balance  doe 
from  the  debtor,  to  release  the  bills  of  sale. 
Held  that,  it  appearing  that  the  testator  held 
a  mortgage  on  land  of  a  debtor,  the  phrase 
''bills  of  sale"  should  be  construed  as  mean- 
ing such  mortgage.  Breckinridge  ▼.  Waters' 
Heirs,  84  Ky.  (4  Dana)  620,  622. 

AssigBment  for  creditors  ^***<'»g''**^^^ 

There  is  a  broad  and  well-defined  distinc- 
tion between  a  general  assignment  for  the 
benefit  of  creditors,  and  a  deed  or  bill  of 
sale.  The  former  Is  a  transfer  by  a  debtor 
of  his  property  to  another,  in  trust  to  sell 
and  convert  into  money,  and  distribute  the 
proceeds  among  his  creditors,  and  it  implies 
a  trust,  and  contemplates  the  intervention  of 
a  trustee.  The  others  Import  an  atraolnte 
sale  and  transfer  of  the  title,  to  be  held  and 
enjoyed  by  the  purchaser  without  any  at- 
tending trust  A  written  Instrument  by  a 
debtor  to  a  creditor,  purporting  to  be  a  bill 
of  sale  of  all  the  debtor's  property,  which 
is  worth  more  than  the  creditor's  claims,  and 
which  states  that  the  property  is  sold  in  con- 
sideration of  the  Indebtedness  due  the  cred- 
itor, and  to  secure  other  creditors,  is  not  a 
bill  of  sale,  either  as  collateral  or  absolute 
security,  but  an  attempted  assignment  for 
the  benefit  of  creditors.  Young  y.  Stone,  70 
N.  Y.  Supp.  558,  561,  61  App.  Dlv.  864. 

Chattel  uortsaKe  dlstlasiiifllied. 

An  instrument  conveying  chattels,  which 
provides  that  it  is  to  be  void  on  repayment  of 
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tbe  consideration  within  a  certain  time,  is 
not  a  bill  of  sale,  but  a  chattel  mortgage, 
though  it  provides  that  the  sale  is  to  become 
absolute,  and  the  title  is  to  pass  without  any 
legal  process,  on  the  seller's  failt^e  to  make 
such  payment,  and  though  it  is  described  as 
a  bill  of  sale;  and  hence  it  Is  within  2 
Sayles'  Ciy.  St.  art.  338,  requiring  chattel 
mortgages  to  be  registered,  to  be  valid 
against  creditors.  Williams  v.  Farmers'  Nat 
Bank,  56  S.  W.  261,  22  Tex.  Civ.  App.  681. 
See,  also,  Musser  v.  King,  59  N.  W.  744,  746» 
40  Neb.  892,  42  Am.  St  Rep.  700. 

Where  a  debtor  by  a  written  Instrument 
transfers  personal  property  to  his  creditor, 
and  delivers  possession  of  such  property  to 
him,  with  authority  to  sell,  and,  after  pay- 
ing all  prior  incumbrances,  applies  the  ex- 
cess to  the  payment  of  his  own  claim,  no 
definite  price  being  fixed  for  the  property  be- 
tween the  parties  to  the  instrument,  the  writ- 
ing Is  not  a  bill  of  sale,  even  though  the 
words  **bargaln,  sell,  transfer,  and  deliver" 
are  used  therein,  but  such  instrument  will  be 
construed  to  be  a  deed  of  trust  or  a  chattel 
mortgage.  A  bill  of  sale  of  chattels,  absolute 
on  its  face,  may  be  shown,  even  by  those 
not  parties  to  it,  to  be  a  security  for  mort- 
gage, void  against  subsequent  lienholders,  un- 
less filed  as  required  by  law,  or  unless  pos- 
session of  the  property  be  given  to  the  mort- 
gagee, and  such  possession  be  actual  and 
continuous.  Greenville  Nat.  Bank  y.  Bvans- 
Snlder-Buel  Co.,  60  Pac.  249,  260,  0  Okl.  353. 

BUX  QUIA  THIET. 

"Bills  quia  timet  are  also  known  In  the 
practice  of  equity  as  •writs  of  prevention,* 
and  are  used  to  accomplish  the  ends  of  pre- 
cautionary justice.  The  name  of  this  bill  is 
taken  from  the  expression  of  the  party's 
fears  In  the  application.  He  fears  some  fu- 
ture probable  Injury  to  his  life  or  interest, 
and  not  because  an  injury  has  already  occur- 
red which  requires  relief.  His  object  is  to 
secure  the  preservation  of  property  to  Its  ap- 
propriate uses,  where  there  is  future  or  con- 
tingent danger  of  its  being  diminished,  or  lost 
by  gross  neglect,  without  the  Interposition  of 
the  court  It  generally  relates  to  personal 
property,  and  is  applicable  as  against  ex- 
ecutors, administrators,  trustees,  and  cor- 
porations, where  there  is  danger  of  devasta- 
tion, waste,  or  collusion,  by  which  estates 
may  be  diminished,  and  where  the  appoint- 
ment of  a  receiver  is  necessary."  Bailey  v. 
Southwlck  (N.  Y.)  6  Lans.  356,  364.  See,  al- 
so. Southern  R.  Co.  v.  North  Carolina  R.  Co. 
CU.  S.)  81  Fed.  595,  598. 

Actions  to  cancel  instruments  and  re- 
move clouds  are  purely  preventive  remedies 
for  avoiding  apprehended  injuries  which  may 
be  occasioned  to  the  plaintiff  by  reason  of 
some  action  which  may  be  taken  in  the  fu- 
ture by  the  defendant  under  and  by  virtue  of 
the  instrument  alleged  to  be  a  cloud.  Town 
1  Wds.&P.— 51 


of  Mt  Morris  v.  King,  40  N.  Y.  Supp.  709,  712, 
8  App.  Div.  495. 

Bills  quia  timet  are  bills,  In  the  nature 
of  writs  of  prevention,  to  accomplish  the 
ends  of  precautionary  justice.  They  are  ordi- 
narily applied  to  prevent  wrongs  or  antid* 
pated  mischiefs.  The  party  seeks  the  aid  of 
equity  because  he  fears  some  future  probable 
injury  to  his  rights  or  interests,  and  not  be- 
cause any  Injury  has  already  occurred  which 
requires  compensation  or  any  other  relief. 
Bryant  v.  Peters,  3  Ala.  160, 169. 

A  bill  quia  timet  ««ls  a  bill  filed  by  one 
who  is  apprehensive  of  being  subjected  to 
some  future  Inconvenience,  probable  or  even 
possible  to  happen,  or  to  be  occasioned  by  the 
neglect,  Inadvertence,  or  culpability  of  an- 
other, as  where  any  property  Is  bequeathed 
to  one  after  the  death  of  another,  and  which 
the  former  is  desirous  of  having  secured  safe- 
ly for  his  use,  or  where  a  surety  Is  fearful  of 
injury  from  a  neglect  of  his  principal  to  pay 
the  debt'*  Randolph's  Adm'x  v.  Kinney 
(Va.)  3  Rand.  394,  398. 

Bill  of  peace  distlnflrnlshed. 

"A  bill  quia  timet  or  to  remove  a  cloud 
on  the  title  of  real  estate,  differs  from  a  bill 
of  peace  in  that  it  does  not  seek  so  much  to 
put  an  end  to  vexatious  litigation  respecting 
the  property,  as  to  prevent  future  litigation 
by  removing  existing  causes  of  controversy 
as  to  its  title.  It  Is  brought  In  view  of  an- 
ticipated wrongs  or  mischief,  and  the  juris- 
diction of  the  court  Is  Invoked  because  the 
party  fears  future  Injury  to  his  rights  or  In- 
terests." Holland  v.  Challen,  8  Sup.  Ct  495, 
498,  110  U.  S.  15,  28  L.  Ed.  52;  Northern  Pac. 
R.  Co.  V.  Amacker  <U.  S.)  49  Fed.  529,  536,  1 
C.  C.  A.  345;  Roman  Catholic  Archbishop  v. 
Shlpman,  11  Pac.  343,  344,  69  Cal.  586. 

BEU.  REOEXVABUS. 

Bills  receivable  are  promissory  notes, 
bills  of  exchange,  bonds,  and  other  evidence 
of  securities  which  a  merchant  or  trader 
holds,  and  which  are  payable  to  him.  State 
V.  Robinson,  57  Md.  486,  501. 

BUX  RENDERED. 

The  term  *'bill  rendered,"  as  used  In 
books  of  account,  is  to  be  construed  to  mean 
as  rendered  at  the  date  when  such  accounts 
were  assigned  of  articles  delivered  before 
the  assignment  and  In  satisfaction  of  the  ac- 
count HIU  V.  Hatch,  11  Me.  (2  Falrf.)  450, 
455. 

BUXED  STRAIGHT. 

'^Billed  straight'*  means  that  the  goods 
were  billed  to  a  particular  person,  and  not  to 
order.  Forbes  v.  Boston  &  L.  R.  Co.,  133 
Mass.  154,  157. 
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BILLETS. 

"iDffots"  or  "billets"  of  steel  are  the 
steel  bars  when  taken  from  the  molds  of  a 
steel  manufactory,  the  words  being  applied 
to  the  finished  product  as  It  is  ready  for  ship- 
ping. Illinois  Steel  Go.  y.  Bauman,  53  N.  B. 
107,  108,  178  111.  851,  69  Am.  St  Rep.  316. 

BILLIARDS. 

Under  an  ordinance  forbidding  the  keep- 
er of  a  billiard  saloon  from  allowing  minors 
"to  play  billiards"  the  words  do  not  mean  to 
play  a  game  of  billiards  for  wager,  and  it  is 
not  necessary  for  the  owner  of  the  billiard 
table  to  allow  more  than  one  minor  to  play 
billiards  In  order  to  constitute  the  offense. 
State  V.  Ward,  57  Ind.  537,  538. 

It  is  held  that  a  statute  licensing  billiard 
tables  is  only  intended  to  legalize  the  game 
of  billiards  proper,  in  the  popular  and  com- 
monly received  acceptation  of  that  term,  and 
not  to  authorize  other  games  for  which  a 
billiard  table  is  not  commonly  understood  to 
have  been  designed,  but  which  may  be  play- 
ed thereon,  even  though  they  may  be  regard- 
ed as  a  species  of  or  Included  under  some  of 
the  several  varieties  of  billiards.  Barker  y. 
State,   12  Tex.  273,   277. 

Pool  Inolnded* 

"Billiards,"  as  used  in  2  Rev.  St.  1876,  p. 
484,  9  1,  providing  that  if  any  person  owning 
•or  having  the  care  and  management  or  con- 
trol of  any  billiard  table,  who  shall  allow 
any  minor  to  play  billiards,  etc.,  is  not  a 
generic  term  broad  enough  to  cover  any  game 
that  may  be  played  on  a  billiard  table,  but 
includes  only  the  ordinary  game  of  billiards, 
which  is  played  with  three  or  four  balls  only, 
and  does  not  include  the  game  ordinarily 
known  as  "pool,"  which  is  played  with  fifteen 
balls.    Squier  v.  State,  66  Ind.  317,  8ia 

"Billiards"  is  described  in  Webster's  Un- 
abridged Dictionary  (1870  Ed.)  as  a  game 
played  on  a  table  having  pockets  at  the  sides 
and  comers  of  the  table,  and  so  includes  pool. 
Sikes  V.  State,  67  Ala.  77,  80. 

"Billiards,"  as  nsed  in  a  statute  permit- 
ting the  playing  of  billiards,  means  the  game 
called  "billiards"  as  then  known  and  played 
in  the  United  States,  and  does  not  include 
the  game  of  pin  pool,  though  such  game 
would  be  regarded  in  Cuba  and  in  Mexico  as 
billiards.    Smith  v.  State,  17  Tex.  191,  192. 

As  sport. 

See  "Sporf* 

BHiUARD  ROOIC 

Every  building  or  space  where  bowls  are 
thrown,  or  where  games  of  billiards  or  pool 
are  played,  and  that  are  open  to  the  public 
with  or  without  price,  shall  be  regarded  as  a 


bowling  alley  or  billiard  room,  respectively, 
within  the  meaning  of  the  war  revenue  act  of 
1898.    U.  S.  Ck>mp.  St  1901«  p.  2288L 

BUXIABD  TABI.E. 

A  billiard  table  erected  and  nsed  merely 
for  the  purposes  of  amusement  is  liable  to  a 
tax  imposed  on  "billiard  tables"  in  the  same 
way  as  if  used  for  the  purposes  of  gaming. 
Sears  y.  West,  6  N.  O.  291,  292.  3  Am.  Dec. 
694. 

Rev.  Code,  art  12,  9  8,  providing  that  any 
person  or  persons  keeping  or  exhibiting  a 
billiard  table  without  first  obtaining  a  li- 
cense, which  is  kept  for  private  use,  shall  be 
fined,  etc.,  means  that  the  table  is  kept  for 
the  nse  of  the  owner  or  such  persons  as  be 
may  choose  to  invite,  and  that  it  is  not  acces- 
sible to  any  one  who  may  choose  to  play  a 
game  on  it  Schmetzer  y.  State,  63  Hd.  420, 
422. 

The  authority  to  license  the  keeping  of 
billiard  tables  gives  authority  to  regulate 
through  the  license,  which  is  of  itself  a  spe- 
cies of  regulation,  and  authorizes  police  regu- 
lation of  billiard  or  pool  rooms.  State  v. 
Pamperln,  44  N.  W.  251,  252,  42  Minn.  320. 

Under  a  charter  authorizing  a  dty  to 
regulate  "billiard  tables"  on  w.hicb  games 
are  played  for  amusement  the  city  has  the 
power  to  regulate  not  only  the  tables  on 
which  the  game  is  played,  but  the  halls  or 
rooms  in  which  they  are  kept  City  of  Tar- 
kio  V.  Cook,  25  S.  W.  202,  203,  120  Mo.  1,  41 
Am.  St  Rep.  678. 

Faro  table. 

The  court  cannot  judicially  know  that  a 
billiard  table  is  not  a  table  where  the  game 
of  faro  is  usually  played.  State  y.  Price,  12 
Gill  &  J.  260,  263,  37  Am.  Dec  81. 

As  a  gaming  table* 

Keeping  a  billiard  table,  eyen  though  the 
loser  pays  for  the  use  of  the  billiard  table,  is 
not  keeping  a  gaming  table.  People  y. 
Forbes,  4  N.  Y.  Supp.  757,  768,  52  Hun,  30. 

Pool  table  Inoladed. 

"Billiard  table,"  as  used  in  Code,  S  4213. 
prohibiting  saloon  keepers  from  permitting 
minors  to  play  on  "billiard  tables,''  includes 
all  tables  with  or  without  pockets  on  which 
the  game  of  billiards  could  be  or  was  played, 
and  tables  which  were  usually  used  in  play- 
ing the  game  of  pooL  Slkes  y.  States  67  Aia. 
77,80. 

BIND. 

See,  also,  ••Bound.'* 

The  terms  "bind,"  •'bound,'*  •n)inding  ef- 
fect" and  "obligation"  are  often  used  by  the 
most  responsible  jurists  without  meaning  to 
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have  them  applied  to  bonds,  in  the  technical 
language  of  the  law.  Stone  v.  Bradbury,  14 
Me.  (2  Sbep.)  185,  193. 

In  Common  Law  Procedure  Act  1854,  9 
62,  providing  that  the  service  of  the  order  on 
the  garnishee  shall  bind  such  debts  in  his 
hands,  is  to  be  construed  as  not  changing  the 
property  or  giving  even  an  equitable  proper- 
ty, either  by  way  of  mortgage  or  lien,  but  as 
putting  the  debt  in  the  same  situation  as 
goods  when  the  writ  was  delivered  to  the 
sherifT  under  execution.  The  word  '*bind'* 
means  that  the  debtor,  or  those  claiming  un- 
der him,  shall  not  have  power  to  convey  or 
do  any  act  as  against  the  right  of  the  party 
in  whose  favor  the  debt  is  bound,  and  gives 
a  security  as  distinguished  from  a  lien. 
Holmes  v.  Tutton.,5  El.  &  Bl.  65.  80. 

As  promise  to  pay. 

In  an  instrument  seeking  to  bind  a  mar- 
ried woman,  with  the  consent  of  her  hus- 
band, in  connection  with  certain  notes  ex- 
ecuted by  her,  stating  that  she  "does  hereby 
charge  and  specifically  bind  her  following 
separate  estate  for  the  payment  of  ail  her 
aforesaid  obligations,  and  any  and  all  renew- 
als thereof,"  "bind,'*  means  no  more  than  if 
used  in  a  simple  promissory  note,  which 
might  have  been  signed  by  the  married  wo- 
man for  the  purpose  of  charging  her  separate 
estate,  and  cannot  be  held  to  be  a  word  of 
conveyance.  Wachovia  Nat  Bank  ▼.  Ireland, 
37  S.  E.  223,  224,  127  N.  C.  238. 

In  an  agreement  to  pay  certain  money, 
*to  which  payment  well  and  truly  to  be  made 
I  bind  myself,"  the  word  "bind"  sufficiently 
imports  a  promise  to  support  an  action. 
Douglas  y.  Hennessy,  10  AtL  583,  584,  15 
R.  I.  272. 

BIKBER8. 

Binders  are  the  secondary  or  Inside 
wrapper  of  tobacco,  holding  together  the 
loose  materials  which  constitute  the  filling. 
Falk  ▼.  Robertson,  11  Sup.'  Ct  41,  42,  137  U. 
S.  225,  34  L.  Ed.  645. 

BINDING  EFFECT* 

The  terms,  "bind,"  "bound,"  "binding  ef- 
fect," and  "obligation"  are  often  used  by  the 
most  responsible  jurists  without  meaning  to 
have  them  applied  to  bonds,  in  the  technical 
language  of  the  law.  Stone  y.  Bradbury,  14 
Me.    (2  Shep.)  185,  193. 

Bim>IKO  OR  TAPE. 

A  narrow  woven  tape  of  cotton,  used 
largely  for  covering  the  seams  of  underwear 
and  ipyaists,  is  a  binding  or  tape,  dutiable 
under  TariflP  Act  July  24,  1897,  c  11,  9  1, 
ScbedQle  I,  par.  320,  30  Stat  179  [U.  S.  Comp. 
St.  1901,  p.  1661],  placing  a  45  per  cent  duty 
on  bindings  or  tape.  A.  Stelnhardt  &  Bro.  y. 
United  States  (U.  S.)  121  Fed.  442,  443. 


BINDIHG  TBAHSAOnOH. 

A  binding  transaction  requires  the  free 
and  conscious  action  of  the  party's  mind  up- 
on its  subject  Thus,  where  the  managing 
officer  and  principal  stockholder  of  a  bank, 
while  acting  in  a  fiduciary  capacity  for  its 
customers,  by  means  of  concealment  and 
false  representations  induces  the  latter  to 
invest  in  bonds,  bought  and  held  by  the  bank 
for  speculative  purposes,  In  reliance  wholly 
on  his  representation  that  they  were  first- 
class  securities,  and  that  he  had  got  them  for 
her  expressly,  when  in  fact  they  were  second 
mortgage  bonds,  and  were  sold  at  a  profit 
the  customer  may  rescind  the  transaction. 
and  recover  from  the  bank  the  money  re- 
ceived therefor.  Carr  v.  National  Bank  & 
Loan  Co.,  60  N.  E.  649,  650,  167  N.  T.  875, 
82  Am.  St  Rep.  725. 

BIRDS. 

Where  an  act  was  entitled  "An  act  to 
provide  for  the  protection  of  game,  wild 
fowl  and  birds,"  the  words  "wild  fowl  and 
birds"  will  be  presumed  to  have  been  added 
to  the  word  "game"  for  the  reason  that  game 
will  be  understood  in  its  sense  of  including 
all  game  birds,  game  fowl,  and  game  ani- 
mals, and  hence  were  intended  to  include 
species  of  wild  fowl  and  birds  not  covered  by 
the  word  game.  Meul  y.  People,  64  N.  E. 
1106,  1107,  198  ni.  258. 

BIRDS  OF  WABREH. 

Grouse  are  not  "birds  of  warren.**  Duke 
of  Devonshire  y.  Lodge,  7  Bam.  &  G.  86. 

BIRTH. 

See  •'Actual  Birth.'* 

"It  is  an  established  maxim,"  says  Mr. 
Madison,  "that  birth  is  a  criterion  of  alle- 
giance. Birth,  however,  derives  its  force 
sometimes  from  place,  and  sometimes  from 
parentage;  but  in  general,  place  is  the  most 
certain  criterion;  it  is  what  applies  in  the 
United  States."  Two  things  usually  concur 
to  create  citizenship:  First,  birth  locally 
within  the  dominions  of  the  sovereign;  sec- 
ondly, birth  within  the  protection  and  obedi- 
ence, or,  in  other  words,  within  the  allegiance 
of  the  sovereign.  Opinion  of  Judge,  44  Me. 
521,  523  (quoting  Inglls  v.  Trustees  of  Sailor's 
Snug  Harbor,  28  U.  8.  [3  Pet]  99,  155,  7 
L.  Ed.  617). 

BISECTING  METHOD. 

As  used  by  surveyors  for  the  purpose  of 
determining  the  center  of  a  section  of  land, 
the  bisecting  method  is  a  method  pursued  by 
running  a  line  from  the  quarter  comer  on  the 
east  to  the  quarter  comer  on  the  west  side  of 
the  section,  or  vice  versa,  and  the  point  half 


BISHOP 


804 


BITTBBa 


wa J  on  said  line  between  said  corners  is  the 
center.  Gerke  Y.  Lucas,  60  N.  W.  538,  539, 
92  Iowa,  79. 

BISHOP. 

See  *'Ooadjutor  Bishop.** 

The  English  phrase  "bishop,**  derived 
from  the  Saxon  "Blrcop,"  means  to  oversee. 
People  V.  Steele,  6  N.  Y.  Leg.  Oba.  54,  59. 

Arol&liisl&op* 

In  a  transfer  tax  law,  exempting  from 
the  tax  property  devised  or  bequeathed  to  a 
bishop,  the  term  "bishop*'  will  be  held  to  in- 
clude an  archbishop,  or  the  cardinal  archbish- 
op. In  re  Kelly's  Estate,  60  N.  Y.  Supp.  1005, 
1006,  29  Misc.  Rep.  169. 

BITCH. 

The  term  "bitch*'  is  at  times  a  common 
street  expletive,  and  may  have  reference 
to  several  dilFerent  phases  of  character,  and 
the  Intent  with  which  the  word  is  used  de- 
pends upon  the  circumstances,  and  may 
mean  no  more  than  a  violent,  though  inele- 
gant, expression  of  contempt  Schurick  t. 
Kollman,  50  Ind.  336,  338;  Robertson  v. 
Edelstein,  104  Wis.  440,  80  N.  W.  724.  Such 
word  is  not  actionable  per  se.  Jacobs  y. 
Carter,  92  N.  W.  397,  898,  87  Minn.  44& 

Prostttntion  imported. 

The  language,  "You  are  a  Gk>d  damn  low- 
down  son  of  a  bitch,"  though  profane,  coarse, 
opprobrious,  and  abusive,  is  not  obscene  and 
vulgar,  inasmuch  as  the  word  "bitch,"  ap- 
plied to  a  woman,  does  not,  in  its  ordinary 
sense,  import  prostitution.  Shields  v.  State, 
16  S.  E.  66,  67,  89  Ga.  549. 

The  word  "bitch"  has  not  any  such 
meaning  as  "prostitute,"  in  English,  and,  al- 
though used  as  a  term  of  reproach  when  ap- 
plied to  a  woman,  does  not  charge  the  crime 
of  prostitution,  and  is  not  actionable.  A 
complaint  for  slander,  where  the  words  are 
alleged  to  have  been  spoken  in  German, 
charging  the  plaintiflF  with  being  a  bitch,  and 
setting  forth  the  same  in  the  German  lan- 
guage with  an  English  translation,  does  not 
show  a  cause  of  action,  even  if  the  German 

words  were  actionable.    K v.  H ,  20 

Wis.  239,  242,  91  Am.  Dec.  397. 

W«at  of  oliastity  imported* 

The  term  "bitch"  is  an  opprobrious  name 
for  a  woman,  especially  a  lewd  woman.  It 
has  not  been  thought  to  imply  want  of  chasti- 
ty nor  to  mean  prostitute.  It  is  generally 
held  not  to  be  libelous  per  se  to  call  a  woman 

a  "bitch."     K v.  H ,  20  Wis.  239,  242, 

91  Am.  Dec.  397;  Schurick  v.  Kollman,  50 
Ind.  336,  338;  Craig  v.  Pyles,  39  S.  W.  33, 
101  Ky.  593;  Blake  v.  Smith,  34  Atl.  995,  996, 
19  B.  I.  476;  Graver  v.  Norton,  86  N.  W.  54» 


114  Iowa,  46,  89  Am.  St  Repi  346;  Shields  t. 
State,  16  S.  B.  66,  67,  89  Ga.  549;  Boby  v. 
Murphy,  27  HL  App.  394,  398;  PhilUpB  v. 
Baldwin  (N.  Y.)  8  Wkly.  Dig.  194.  195; 
Anonymous,  60  N.  Y.  262,  264,  19  Am.  Rep. 
174;  McMahon  v.  Hallock,  1  N.  Y.  Supp. 
312,  48  Hun,  617;  Nealon  v.  Frisbie,  31  N.  Y. 
Supp.  856,  857,  11  Misc.  Rep.  12.  CONTRA, 
see  Logan  v.  Logan,  77  Ind.  558,  561,  564; 
Bidden  ▼.  Thayer,  127  Mass.  487,  490;  Scott 
V.  McKlhnish,  15  Ala.  662,  664. 

The  word  "bitch"  is  synonymous  with 
"wench"  or  "hussy,"  and  often  implies  lewd- 
ness. Bailey  v.  Bailey,  63  N.  W.  341,  d42, 
94  Iowa,  598. 

BIHERS. 

See  *Tntoxicating  Bitten."* 

Where  the  purpose  of  the  prohibitory 
liquor  laws  is  to  promote  the  cause  of  tem- 
perance and  prevent  drunkenness,  the  evil  to 
be  redeemed  is  the  ase  of  intoxicating  liquors 
as  a  beverage  rather  than  as  an  ingredient  of 
medicines  and  articles  for  the  toilet  or  for 
culinary  purposes.  There  may  be  case* 
where  the  bona  fide  use  of  a  moderate  quan- 
tity of  spirituous  liquor  in  a  medicinal  tonic 
would  not  alone  bring  a  beverage  within  a 
statute  prohibiting  the  sale  of  intoxicating 
liquors.  This  question  is  exhaustively  dis- 
cussed in  the  Intoxicating  Liquor  Cases,  25 
Kan.  751,  37  Am.  Rep.  284.  The  Kansas 
statute  prohibited  the  sale  of  "all  liquors  and 
mixtures,  by  whatever  name  called,  that  will 
produce  intoxication."  It  was  held  not  to 
embrace  standard  medicines  and  toilet  ar- 
ticles, not  ordinarily  used  as  beverages,  sach 
as  tincture  of  gentian,  bay  rum,  and  essence 
of  lemon,  although  containing  alcohoL 
Whether  it  embraced  certain  cordials  or  Mt- 
ters  was  held  to  be  a  question  of  fact  de- 
pendent on  the  evidence  as  to  their  intoxicat- 
ing qualities  and  ordinary  use.  It  was  said 
that  "bay  rum,  cologne,  paregoric,  and  tinc- 
tures generally  all  contain  alcohol,  but  in 
no  fair  or  reasonable  sense  are  they  intoxicat- 
ing liquors  or  mixtures  thereof."  And  as  to 
the  cordials  and  bitters  the  qnestion  was 
said  to  be  one  of  fact,  which  should  be  re- 
ferred to  the  Jury.  "If  the  compound  or  prep- 
aration," said  the  court,  "be  such  that  the 
distinctive  character  and  effect  of  intoxicat- 
ing liquor  are  gone,  that  its  nse  as  an  in- 
toxicating beverage  is  practically  impossible 
by  reason  of  the  other  ingredients,  it  is  not 
within  the  statute.  The  mere  presence  of  the 
alcohol  does  not  bring  the  article  within  the 
prohibition.  The  influence  of  the  alcohol  may 
be  counteracted  by  the  other  elements,  and 
the  compound  be  strictly  and  fairly  only  a 
medicine.  On  the  other  hand,  if  the  intoxi- 
cating liquor  remain  as  a  distinctive  force  in 
the  compound,  and  such  compound  Is  reason- 
ably liable  to  be  used  as  an  intoxicating 
beverage,  it  Is  within  the  statute;  and  tills. 
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tbon^h  it  contain  many  ingredients,  and  in- 
gredients of  an  independent  and  beneficial 
force  in  counteracting  disease  or  strengtlien- 
Ing  the  system.  'Intoxicating  liquors,  or  mix- 
tures thereof — this,  reasonably  construed, 
means  liquors  which  will  Intoxicate,  and 
which  are  commonly  used  as  beverages  for 
such  purposes,  and  also  any  mixtures  of  such 
liquors  as,  retaining  their  intoxicating  quali- 
ties, it  may  be  fairly  presumed  may  be  used 
as  a  beverage,  and  become  suitable  for  the 
ordinary  intoxicating  drinks.'*  In  King  t. 
State,  58  Miss.  737,  38  Am.  Rep.  344,  the  de- 
fendants were  indicted  for  selling  intoxicat- 
ing liquor  without  a  license  and  contrary  to 
law.  The  article  sold  was  "Home  Bitters," 
a  decoction  composed  of  30  per  cent,  of  al- 
cohol, and  the  rest  of  water,  barks,  seeds, 
herbs,  and  other  like  Ingredients.  It  was  al- 
leged by  the  defendant  to  have  been  sold  as 
a  medicine.  It  was  held  that  if  the  com- 
pound was  intoxicating,  and  was  sold  as  a 
beverage,  the  jury  should  convict;  but  If  it 
was  sold  in  good  faith,  only  as  a  medicine, 
they  should  acquit  It  was  said:  "One  au- 
thorized to  sell  medicines  ought  not  to  be 
guilty  of  violating  the  laws  relative  to  re- 
tailing because  the  purchaser  of  a  medicine 
containing  alcohol  misuses  it,  and  becomes 
intoxicated;  but  on  the  other  hand,  these 
laws  cannot  be  evaded  by  selling  as  a  bever- 
age intoxicating  liquors  containing  drugs,, 
barks,  or  seeds  which  have  medicinal  quali- 
ties. The  uses  to  which  the  compound  is  or- 
dinarily put  the  purposes  for  which  it  is 
usually  bought,  and  Its  effect  upon  the  sys- 
tem are  material  facts,  from  which  may  be 
Inferred  the  intention  of  the  seller.  If  the 
other  ingredients  are  medicinal,  and  the  al- 
cohol is  used  either  as  a  necessary  preserva- 
tive or  vehicle  for  them — If,  from  all  the  facts 
and  circumstances,  it  appears  that  the  sale 
is  of  the  other  Ingredients  as  a  medicine,  and 
not  of  the  liquor  as  a  beverage — the  seller  is 
protected;  but  If  the  drugs  or  roots  are  mere 
pretenses  of  medicines,  shadows  and  devices 
under  which  an  illegal  traffic  is  to  be  con- 
ducted, they  will  be  but  shadows,  when  in- 
terposed for  protection  against  criminal 
prosecution."  Carl  v.  State,  87  Ala.  17,  6 
South.  118,  4  L.  R.  A.  380.  See,  also,  Wall 
V.  State,  78  Ala.  417,  418;  Ryall  v.  State, 
Id.  410.  To  the  same  effect,  substantially,  is 
the  case  of  Commonwealth  ▼.  Ramsdell,  130 

Mass.  ea 

The  word  "bitters,"  in  its  ordinary  ac- 
ceptation, means  a  spirituous  liquor,  and  not 
a  drink  or  beverage  of  the  kind  or  class 
known  as  mineral  or  soda  waters.  State  v. 
Dinnlsse,  10  S.  W.  02,  03,  100  Mo.  434. 

Medicated  bitters,  called  "Doctor  Wil- 
son's Rocky  Mountain  Herb  Bitters,"  and 
containing  alcohol,  is  within  the  prohibition 
of  a  statute  against  dealers  in  drugs  and 
medicines  selling  or  giving  away  intoxicat- 
ing liquors  or  medicated  bitters.  State  y. 
Wilson,  80  Mo.  303,  30a 


BITUMEN. 

"Bitumen"  to  a  generic  term,  applied  to 
a  large  number  of  natural  substances,  which 
consist  largely  or  chiefly  of  hydrocarbons. 
Thto  substance  may  be  gaseous,  as  natural 
gas  or  marsh  gas;  fluid,  as  petroleum  or 
naphtha;  viscous,  as  the  semifluid  asphaltnm; 
or  solid,  as  forms  of  asphaltum.  According 
to  McCuUoch's  Commercial  Dictionary,  bitu- 
men Includes  a  considerable  range  of  inflam- 
mable mineral  substances,  burning  with  the 
flames  in  the  open  air,  which  differ  in  con- 
sistency from  a  thin  fluid  to  a  solid.  The 
term  "bitumen,"  within  the  meaning  of  the 
tariff  act  placing  bitumen  on  the  free  list, 
was  held  by  Wallace,  Circuit  Judge,  in  a 
concurring  opinion,  to  include  natural  gas, 
the  same  result  having  been  reached  by  the 
majority  of  the  court  by  construing  natural 
gas  to  be  a  mineral  within  the  meaning  of 
the  free  list  United  States  v.  Buffalo  Nat- 
ural Gas  Fuel  Co.  (U.  S.)  78  Fed.  110,  112,  24 
C.  C.  A.  4. 

BITUMINOUS  OOAIi  MIiriL 

The  term  "bituminous  coal  mine,"  as 
used  in  the  chapter  relating  to  mines  and 
mining,  shall  Include  all  coal  mined  In  the 
state  now  included  in  the  anthracite  bound- 
aries. Pepper  &  L.  Dig.  Pa.  Laws  1894,  p. 
3150,  S  840. 

BLACK. 

The  artiflcial  coal-tar  colors  employed  in 
dyeing  black,  either  alone  or  in  admixture 
with  other  colors  generally,  dye  dark  blue 
shades,  which  have  the  appearance  of  black, 
and  which,  when  sufficiently  concentrated, 
are  commercially  known  as  "black  colors." 
Matheson  y.  Campbell  (U.  S.)  69  Fed.  597, 
000. 

BI.AOK  BOOK  OF  THE  ADMIBAI.TY. 

The  Black  Book  of  the  Admiralty  is  a 
book  containing  the  laws  of  admiralty,  and 
was  originally  compiled  in  the  reign  of  Ed- 
ward III,  and  has  always  been  deemed  of 
the  highest  authority  in  matters  concerning 
the  admiralty,  and  contains,  besides  the 
laws  of  Oleron,  an  ample  view  of  the  crimes 
and  offenses  cognizable  in  the  admiralty,  and 
also  occasional  ordinances  and  commentaries 
on  matters  of  prize  and  maritine  torts,  in- 
juries, and  contracts.  De  Lovio  v.  Bolt  (U. 
S.)  7  Fed.  Cas.  418,  420. 

BULCK  CODE. 

The  black  code  was  that  body  of  iiiles 
and  laws  existing  in  the  time  of  slavery,  by 
which  the  proprietors  of  inns  and  public 
conveyances  were  forbidden  to  receive  per- 
sons of  the  African  race,  because  it  might  as- 
sist slaves  to  escape  from  the  control  of  their 
masters.     Such  laws,  after  the  abolition  of 
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slavery,  could  not  have  such  an  object,  and 
might  be  an  infringement  of  the  civil  laws 
of  the  negro.  Civil  Right  Cases,  3  Sup.  Ct 
18,  29,  109  U.  S.  S,  27  L.  Ed.  835. 

BLACK  PERSON. 

The  words  •'black  person**  are  not 
synonymous  with  "negroes";  "black  person" 
may  include  all  negroes,  but  the  term  "negro" 
does  not  include  all  black  persons.  The  term 
"black  person"  is  to  be  construed  as  includ- 
ing every  one  who  is  not  of  white  blood. 
People  V.  Hall,  4  Cal.  399,  403. 

BLACKBERRY  BRANDY. 

"Blackberry  brandy/'  as  used  in  an  In- 
dictment charging  an  unlawful  sale  of  black- 
berry brandy,  designated  a  particular  kind 
of  brandy,  and  did  not  indicate  that  the  liquor 
was  not  brandy  of  some  character.  Fenton 
V.  State,  100  Ind.  598,  599. 

BLACKLIST. 

Blacklisting  is  a  part  of  the  parapher- 
nalia of  a  strike.  It  may  be  said  to  repre- 
sent the  malignant  hate  and  revenge  of  the 
parties  resorting  to  it  In  its  purposes  and 
effects  it  is  closely  allied  to  a  boycott  A 
"blacklist"  is  defined  to  be  a  list  of  the  per- 
sons marked  out  for  special  avoidance,  an- 
tagonism, and  enmity  on  the  part  of  those 
who  prepare  the  list  or  those  among  whom 
it  is  intended  to  circulate,  as  where  a  trades 
union  blacklists  workmen  who  refuse  to  con- 
form to  its  rules;  but  it  Is  most  usually  re- 
sorted to  by  combined  employers,  who  ex- 
change lists  of  their  employes  who  go  on 
strikes,  with  the  agreement  that  none  of 
them  will  employ  the  workmen  whose  names 
are  on  the  lists,  and  comes  within  the  mean- 
ing of  what  is  termed  a  "conspiracy."  Mat- 
tison  V.  Lake  Shore  &  M.  S.  Ry.  Co.,  2  Ohio 
N.  P.  276,  279,  3  Ohio  Dec.  526,  529. 

The  term  "blacklist"  would  include  a 
so-called  quarterly  abstract  gotten  out  by  a 
retail  merchant's  commercial  association  In 
which  the  names  of  delinquent  debtors  are 
printed,  and  their  credit  thereby  destroyed 
by  such  abstracts  being  sent  to  other  persons 
engaged  in  mercantile  business  who  are  mem- 
bers of  the  association,  the  printing  of  such 
names  being  a  representation  that  the  per- 
sons whose  names  were  printed  were  un- 
worthy of  credit  Masters  v.  Lee,  68  N.  W. 
222,  225,  39  Neb.  574. 

BLACKMAIL 

Worcester  says  in  his  dictionary  that 
"blackmail"  originally  meant  the  perform- 
ance of  labor,  or  payment  of  copper  coin,  or 
delivery  of  certain  things  in  kind,  as  rent, 
and  refers  to  it  as  a  term  in  old  English  law, 


and  contrasts  it  with  blanch-farm  or  white 
rent,  which  was  paid  in  silver.  Spelman,  in 
his  glossary,  attributes  the  term  **black**  to 
the  color  of  the  coin;  and  Jamieson,  in  bis 
dictionary,  attributes  it  to  its  illegality.  Dean 
Swift  used  the  word  to  signify  hush  money, 
or  money  extorted  from  persons  under  threat 
of  exposure  in  print  for  an  alleged  offense. 
Bartlett,  in  his  Dictionary  of  Americanisms, 
was  the  first  to  confine  its  meaning  to  that 
sense,  and  to  use  it  in  such  sense  in  this 
country.  "Blackmail"  is  defined  in  Whar- 
ton*s  Law  Lexicon  as  being  money  paid  to 
be  protected  from  devastation.  The  term  is 
not  legally  confined  to  extortion  by  threats 
or  other  morally  compulsory  measures,  but 
includes  the  influence  which  arises  out  of  pre- 
vious dependency  and  superfluous  gratitude 
to  a  public  officer  for  merely  doing  his  duty 
in  recovering  money  or  property  which  was 
lost,  since  such  influences,  when  accompanied 
by  the  power  of  playing  on  the  hopes  and 
fears  of  the  party  injured,  may  be  as  effective 
as  any  moral  compulsion.  Edsall  v.  Brooks, 
26  N.  Y.  Super.  Ct  (3  Rob.)  284,  293,  25  N.  Y. 
Super.  Ct.  (2  Rob.)  29,  34,  17  Abb.  Prac.  221, 
226.  "Blackmail"  (from  "maille,"  French, 
signifying  a  small  coin)  Is  defined  to  be  a  cer- 
tain rent  of  money,  coin,  or  other  thing,  paid 
to  persons  upon  or  near  the  borders,  being 
men  of  influence,  and  allied  with  certain  rob- 
bers and  brigands,  to  be  protected  from  their 
devastation.  Whart  Law  Lexicon,  101.  Sub- 
stantially we  now  attach  the  same  meaning 
to  the  term.  In  common  parlance  and  in  gen- 
eral acceptation,  it  is  equivalent  to  and 
synonymous  with  "extortion,"  the  exaction 
of  money  either  for  the  performance  of  a 
duty,  the  prevention  of  an  injury,  or  the  exer- 
cise of  an  influence.  Edsall  v.  Brooks,  25 
N.  Y.  Super.  Ct  (2  Rob.)  29,  33. 

"Originally  it  had  a  definite,  bnt  provin- 
cial, meaning,  familiar  to  those  who  in- 
habited the  country  periodically  devastated 
by  highway  robbers.  It  was,  indeed,  the 
tribute  levied  by  these  last  on  the  peaceable 
and  unwarlike  inhabitants  of  the  lowlands 
of  Scotland,  which,  being  paid  promptly  and 
at  regular  intervals,  was  a  substitute  for 
complete  spoliation.  In  this  country  the 
phrase  is  sometimes  used  in  a  metaphorical 
sense  to  signify  any  unlawful  exaction  of 
money  by  an  appeal  to  the  fears  of  the  vic- 
tim." Life  Ass'n  of  America  t.  Boogher,  S 
Mo.  App.  173,  175. 

"Blackmail  is  the  extortion  of  money 
from  a  person  by  threats  of  accusation  or  ex- 
posure or  opposition  in  the  public  prints; 
hush  money;  bribe  to  keep  silence;  extor- 
tion of  hush  money;  obtaining  of  value  from 
a  person  as  a  condition  of  refraining  from 
making  an  accusation  against  him,  or  dis- 
closing some  secret  calculated  to  operate  to 
his  prejudice.  In  common  parlance  and  In 
general  acceptation  it  is  equivalent  to  and 
synonymous  with  'extortion,'  the  exaction  of 
money  either  for  the  performance  of  a  duty. 
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tbe  prevention  of  an  injury,  or  the  exercise 
of  an  influence.  Not  Infrequently  It  Is  ex- 
torted by  threats*  or  by  operating  on  tbe 
fears  or  tbe  credulity,  or  by  promises  to  con- 
ceal or  offers  to  expose  tbe  weaknesses,  tbe 
follies,  or  tbe  crime  of  tbe  yictim."  Hess  y. 
Sparks,  24  Pac.  979,  980,  44  Kan.  465,  21  Am. 
St.  Bep.  300. 

A  crime  may  be  committed  by  one  who 
sends  a  letter  conveying  a  threat  of  some 
other  person  to  do  tbe  forbidden  acts,  pro- 
viding be  sends  the  letter  for  an  unlawful 
purpose;  nor  is  it  necessary  to  constitute  tbe 
crime  that  tbe  threat  should  Inspire  fear,  or 
that  it  should  be  calculated  to  produce  ter- 
ror. If  the  threat  be  made  or  conveyed  with 
the  view  or  intent  to  extort  gain,  the  crime 
has  been  committed,  however  far  tbe  threat 
may  have  fallen  short  of  its  purpose.  Peo- 
ple y.  Thompson,  97  N.  Y.  313,  318. 

Under  the  express  provisions  of  Bums' 
Rev.  St  1894,  9  1999,  "blackmailing"  consists 
of  accusing  any  person  of  any  crime  punish- 
able by  law  with  intent  to  extort  money  from 
such  person.  Utterback  v.  State,  55  N.  B. 
420,  421, 153  Ind.  646. 

BIiAOKMATTiEK, 

To  charge  a  person  with  being  a  "black- 
mailer" would  be  equivalent  to  charging  such 
a  person  with  being  guilty  of  the  crime  of 
"extortion-"  The  words  are  treated  by  lex- 
icographers as  synonymous  "with  exaction  of 
money  for  the  performance  of  a  duty;  the 
prevention  of  an  Injury  or  the  exercise  of  an 
influence;  tbe  extortion  of  money  from  a  per- 
son by  threats  of  accusation  or  exposure; 
the  wrongful  exaction  of  money."  Mitchell 
V.  Sharon  (U.  S.)  61  Fed.  424,  425. 

BlaoloBailliis  erowd* 

The  term  "blackmailing  crowd,**  when 
applied  to  persons  keeping  a  boarding  house, 
is  libelous  per  se,  as  charging  an  unlawful 
act.  Robertson  v.  Bennett,  44  N.  Y.  Super. 
Ct.  (12  Jones  &  S.)  66,  69. 

BLANC  SEIGN. 

Blanc  seign  is  a  paper  signed  at  the  bot- 
tom by  him  who  intends  to  bind  himself, 
giving  acquittance  or  compromise,  at  tbe  dis- 
cretion of  tbe  person  whom  he  intrusts  with 
such  blanc  seign,  giving  him  power  to  fully 
do  that  which  he  may  think  proper  accord- 
ing to  agreement.  Musson  v.  United  States 
Bank  (La.)  6  Hart.  (O.  S.)  707,  718. 

BLANK. 

A  blank  la  a  space  left  unfilled  In  a  writ- 
ten document,  in  which  one  or  more  words  or 
marks  are  to  be  inserted  to  complete  the 
sense.  "Negotiable  instruments  are  frequent- 
ly delivered  for  use  with  blanks  not  filled. 


and  in  respect  to  such  instruments  It  Is  held 
that  where  a  party  to  such  an  instrument  in- 
trusts it  to  the  custody  of  another  for  use 
with  blanks  not  filled  up,  whether  it  be  to 
accommodate  the  person  to  whom  it  was  In- 
trusted or  to  be  used  for  the  benefit  of  tbe 
signer  of  tbe  same,  such  negotiable  instru- 
ment carries  on  its  face  an  implied  authoHty 
to  fill  up  tbe  blanks  necessary  to  perfect  the 
same;  and  tbe  rule  is  that,  as  between  such 
party  and  innocent  third  parties,  the  person 
to  whom  the  instrument  was  so  intrusted 
must  be  deemed  tbe  agent  of  the  party  who 
committed  the  instrument  to  his  custody  in 
filling  tbe  blanks  necessary  to  perfect  the 
instrument.  Angle  v.  Northwestern  life  Ins. 
(3o.,  92  U.  S.  330,  337.  23  L.  £d.  556. 

BI«AKK  nCBORSEMENT. 

See  "Indorsement  in  Blank."* 

BLANKET. 

^'Blankets,'*  in  general,  are  used  as  cov- 
erings for  protection  against  outer  temper- 
ature and  influences,  and,  in  common  speech, 
would  be  understood  to  refer  to  things  so 
used.  As  used  in  Tariff  Act  Oct  1, 1890,  par. 
393,  it  does  not  include  thick  woven  woolen 
belts  or  blankets  for  paper  or  printing  ma- 
chines. Bredt  v.  United  States  (U.  S.)  65  Fed. 
496,  497. 

BUkNKET  POLICY. 

A  blanket  policy  Is  an  Insurance  policy 
covering  several  dlfTerent  articles,  and  under- 
writing all  of  them  for  a  lump  sum.  Ameri- 
can Cent  Ins.  Co.  v.  Landau,  49  Atl.  738,  760, 
62  N.  J.  Eq.  73. 

In  insurance  a  blanket  policy  Is  one 
which  contemplates  that  the  risk  is  shifting, 
fluctuating,  or  varying,  and  is  applied  to  a 
class  of  property  rather  than  to  any  particu- 
lar risk  or  tbing.  Home  Ins.  Co.  v.  Baltimore 
Warehouse  Co.,  93  U.  S.  527,  541,  23  L.  Ed. 
868. 

BLASPHEMY. 

Blasphemy  consists  in  speaking  evil  of 
the  Deity  with  an  impious  purpose  to  dero- 
gate from  tbe  Divine  Majesty,  and  to  alienate 
tbe  minds  of  others  from  the  love  and  rever- 
ence of  God.  It  is  purposely  using  words 
concerning  Ood  which  are  calculated  and  de- 
signed to  impair  and  destroy  the  reverence, 
respect,  and  confidence  due  to  Him  as  the  in- 
telligent creator,  governor,  and  judge  of  the 
world.  It  is  a  willful  and  malicious  attempt 
to  lessen  men's  reverence  of  Grod,  by  deny- 
ing His  existence,  or  His  attributes  as  an  in- 
telligent creator,  and  to  prevent  others  from 
having  confidence  In  Him  as  such.  Black- 
stone  defines  "blasphemy*'  as  denying  the 
Almighty's  being  or  providence.    Common- 
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wealth  V.  Kneeland,  37  Mass.  (20  Pick.)  206. 
213.  The  principal  element  of  the  offense  Is 
that  it  is  a  public  or  common  nuisance. 
Young  V.  State,  78  Tenn.  (10  Lea)  165,  166. 
That  the  words  should  be  spoken  profanely 
is  the  very  gist  of  the  offense  of  blasphemy. 
Con)  mon wealth  v.  Spratt  (Pa.)  14  Phila.  865, 
87  Leg.  Int  234. 

Blasphemy  consists  in  maliciously  revil- 
ing God  or  religion.  Wantonly,  wickedly, 
and  maliciously  uttering,  in  the  presence  of 
others,  the  words,  "Jesus  Christ  was  a  bas- 
tard, and  his  mother  must  be  a  whore,"  is 
blasphemous.  People  v.  Ruggles  (N.  Y.)  8 
Johns.  290,  282,  5  Am.  Dec.  335. 

BLAST. 

See  "Short  Blasf* 

BLASTING  GELATINE. 

Blasting  gelatine  is  an  explosive  com- 
pound, in  which  nitroglycerin  is  the  active 
element,  and  is  manufactured  as  a  conven- 
ient method  for  the  application  of  the  explo- 
sive force  of  the  latter,  which  in  its  original 
state  is  a  liquid.  "This  material,  invented 
by  Nobel,  is  composed  of  the  liquid  and  of  a 
small  proportion  of  so-called  *nitro-cotton,' 
which  consists  chiefly  of  those  products  of 
the  action  of  nitric  acid  on  cellulose  which 
Are  Intermediate  between  collodion  cotton  and 
jgwi'COttoiL"  Sperry  v.  Springfield  F.  &  M. 
Ins.  Ck>.  (U.  S.)  26  Fed.  234,  237. 

BLEACHING  WORKS. 

The  term  "bleaching  works,^  as  used  In 
all  laws  relative  to  the  employment  of  labor, 
shall  mean  any  premises  in  which  the  process 
of  bleaching  yam  or  cloth  of  any  material  is 
carried  on.  Rev.  Laws  Mass.  1902,  p.  916,  c. 
106,  f  & 

BLEED. 

The  term  "bleed,"  when  used  in  a  state- 
ment that  plalntifif,  in  an  action  for  libel,  was 
attempting  to  bleed  a  railroad  corporation, 
meant  "to  draw  money  from;  to  Induce  to 
pay."  Patchell  v.  Jaqua,  33  N.  B.  132,  133, 
6  Ind.  App.  70. 

BLENDS. 

Blends  are  liquors  produced  by  the  union 
of  several  liquors  of  a  high  quality.  Block 
V.  Lewis,  5  Ohio  Dec.  370,  5  Ohio  N.  P.  392. 


BLIND  FLUE. 

A  blind  flue  is  a  short  flue  which  ex- 
tends into  a  boiler  for  about  six  or  eight 
Inches  behind  the  flue  shoot,  and  is  closed  at 


the  inner  end.  Such  flue  is  located  \nfAT  tb«^ 
bottom  of  the  flue  sheet,  and  opens  into  tha 
flrebox.  They  are  so  attached  to  the  flue 
sheet,  that  they  may  be  taken  out  when  it  be- 
comes necessary  to  remove  sediment  or  in- 
crustations on  the  bottom  of  the  boiler. 
The  usual  method  of  attaching  blind  flues  to 
the  flue  sheet  of  a  boiler  so  that  they  cannot 
be  blown  out  is  to  expand  the  flue  on  the  in- 
side next  to  the  blind  flue,  thus  forming  a 
shoulder  which  abuts  against  the  sheet 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Howard  (U. 
S.)  49  Fed.  206,  207.  1  0.  C.  A.  229. 

BLIND  SIDING. 

By  "blind  siding**  is  meant  a  side  track 
to  a  railroad  where  there  is  no  telegraphic 
station.  Galveston,  H.  &  S.  A.  B.  Co.  t. 
Brown  (Tex.)  59  S.  W.  930,  932. 

BLIND  TIGER. 

"After  the  sale  of  intoxicating  liquors 
had  been  prohibited,  either  by  special  acts 
of  by  vote  of  the  people,  all  sorts  of  con- 
trivances were  resorted  to  to  evade  the  oper- 
ation of  the  law,  which  came  to  be  popular- 
ly known  as  •blind-tigers.'  They  were  de- 
vices by  which  a  liquor  seller  sought  to  ply 
his  vocation,  and  at  the  same  time  to  con- 
ceal his  criminal  agency  in  the  selling." 
Glass  V.  State,  45  Ark.  173,  176. 

A  blind  tiger  18  a  place  where  intoxicat- 
ing drinks  the  sale  of  which  is  prohibited  b^ 
law  are  sold  in  violation  of  law.  Schulze  v. 
Jalonick,  44  S.  W.  580»  581,  18  Tex.  Civ.  App. 
29a 

In  its  general  acceptation  and  under- 
standing, the  term  "blind  tiger''  means  a  per- 
son engaged  in  the  unlawful  sale  of  intoxicat- 
ing beverages.  It  seems  that  the  court  will 
take  Judicial  notice  that  the  phrase  has  tbis 
meaning.  Rush  v.  Commonwealth  (Ky.)  47 
S.  W.  586,  587. 

The  Standard  Dictionary  defines  a  "blind 
tiger"  to  be  a  place  where  intoxicants  are 
sold  on  the  sly;  and  "sly"  means  artfully; 
dextrous  in  doing  things  secretly;  cunntag  in 
evading  notice  or  detection.  A  dispensary 
where  intoxicating  liquors  are  openly  and 
publicly  sold  in  a  town,  in  good  faith,  under 
color  of  lawful  authority,  though  in  fact  op- 
erated in  violation  of  law,  is  not  a  blind  tiger, 
subject  to  be  abated  or  enjoined  under  the 
provisions  of  the  act  of  December  19,  1899. 
Cannon  v.  Merry,  42  S.  £.  274,  275,  116  Ga. 
291. 

A  '"blind  tiger,"  using  that  term  to  de- 
scribe a  place  where  liquors  are  sold  on  the 
sly  in  violation  of  the  law,  is  a  public  nui- 
sance, Independently  of  any  provision  relat- 
ing thereto.  Legg  v.  Anderson,  42  S.  B.  720, 
721,  116  Ga.  401. 
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A  "blind  tiger/'  within  the  meaning  of 
the  article  punishing  the  keeping  or  running 
of  a  blind  tiger,  is  any  place  in  which  intox- 
icating liquors  are  sold  by  any  devise  where- 
by the  party  selling  or  delivering  the  same 
is  concealed  from  the  person  buying  or  to 
whom  the  same  is  delivered.  Pen.  Code  Tax. 
1895,  art.  406. 

BLINDNESS. 

Inability,  by  reason  of  defective  sight,  to 
read  ordinary  printed  matter,  Is  "blindness," 
within  the  meaning  of  the  chapter  relating  to 
the  deaf,  dumb,  and  blind  asylum.  Pol. 
Code  Cal.  1903,  f  2241. 

BLOCK. 


See  "Each  Block.** 
See,  also,  *'Square." 
Block  of  buildings 
"Building." 


as  one  building. 


The  term  "lots  and  blocks"  must  be  con- 
strued with  reference  to  the  subject-matter, 
and,  where  used  in  reference  to  city  prop- 
erty, means  such  lots  and  blocks  as  are  ap- 
propriated to  cities,  and  such  as  cities  usual- 
ly have  for  convenience,  and  for  arrange- 
ment into  groups  with  streets  and  alleys  be- 
tween, which  may  be  larger  or  smaller  in 
different  cities  or  in  different  parts  of  the 
same  city,  subject  to  the  general  convenience, 
and  generally  the  words  do  not  include  rural 
subdivisions  for  agricultural  purposes.  Web- 
ster V.  City  of  Little  Rock,  44  Ark.  536,  551. 

There  is  no  such  governmental  subdl- 
Tislon  of  a  section  as  a  "block."  So  that  a 
description  in  a  deed  as  "lot  56,  block  12, 
section  7,"  Is  too  indefinite  and  uncertain  to 
warrant  a  decree  for  specific  performance. 
Olos  V.  Wilson,  64  N.  B.  734,  735,  198  111.  44. 

Am  lai&d  Inolosed  by  streets. 

"Block,"  as  used  in  describing  urban 
premises,  means  a  square  or  portion  of  a  city 
inclosed  by  streets,  whether  occupied  by 
buildings  or  composed  of  vacant  lots.  Fraser 
V.  Ott,  30  Pac.  793,  794.  95  Cal.  661. 

The  word  "block"  is  defined  by  the  Cen- 
tury Dictionary  and  Webster  as  "a  square 
or  portion  of  a  city  inclosed  by  streets, 
whether  occupied  by  buildings  or  not"  In 
City  of  Ottawa  v.  Barney,  10  Kan.  270,  Mr. 
Justice  Brewer,  in  referring  to  the  above 
definition,  said:  "We  are  well  satisfied  with 
the  definition,  and,  taking  it  as  our  guide 
in  this  decision,  it  follows,  as  a  matter  of 
course,  that  the  word  'square,*  used  by  the 
complainant,  is  synonymous  with  the  word 
•block.'"  In  Olsson  v.  City  of  Topeka,  42 
Kan.  709,  712,  21  Pac.  210,  the  question 
arose  again,  and  in  that  case  the  court,  af- 
firming its  former  decision,  said,  although  a 


square  be  cut  into  blocks  by  an  alley  run- 
ning through  it,  yet  these  blocks  are  not,  in 
fact,  to  be  considered  "blocks,"  as  that  term 
is  synonymous  with  "squares."  In  State  v. 
DefTes,  44  La.  Ann.  164,  10  South.  597,  the 
Supreme  Court  of  Louisiana  had  under  con- 
sideration a  statute  which  provided  that  "no 
private  market  shall  be  established  within 
a  walking  distance  of  six  blocks  from  any 
public  market,"  etc.  The  court  held  that 
the  word  "blocks"  had  the  same  meaning 
as  "squares";  that  the  terms  were  inter- 
changeable, and  meant  squares  of  the  ordi- 
nary size.  This  court  has  several  times  used 
the  word  "block"  as  synonymous  with  the 
word  "square."  In  Todd  v.  Kankakee  &  I. 
R.  R.  Co.,  78  III.  530,  it  was  held  that  where 
a  town  has  been  laid  out  into  blocks  and 
streets  for  many  years,  and  the  same  have 
always  been  recognized,  treated,  and  dealt 
with  by  the  owners  and  the  people  as  blocks 
and  streets,  said  blocks  should  be  treated  as 
distinct  tracts  of  land;  and  that  a  block  in 
a  city  is  a  part  of  the  city  inclosed  by  streets, 
whether  occupied  by  buildings  or  composed 
of  vacant  lots.  The  word  "block"  in  a  mu- 
nicipal ordinance  requiring  the  consent  to  the 
granting  of  a  liquor  license  of  the  majority 
of  the  property  owners,  according  to  the 
frontage  on  both  sides  of  the  street  in  the 
"block"  where  it  is  desired  to  locate  a  dram- 
shop, means  the  territory  inclosed  by  the 
four  streets,  and  Is  synonymous  with  the 
word  "square."  Harrison  v.  People,  63  N.. 
E.  191,  192,  195  111.  466. 

A  "block"  is  defined  by  the  statutes  to* 
mean  such  a  block  as  Is  bounded  by  main 
streets.  City  Street  Imp.  Co.  v.  Laird,  70 
Pac.  916,  917,  138  Cal.  27. 

Streets  Inolnded. 

"Blocks"  as  used  in  Act  1888,  No.  116, 
prohibiting  private  markets  within  six  blocks 
of  any  public  market,  means  six  city  squares, 
of  300  feet  each,  together  with  the  width 
of  the  intervening  streets  of  50  feet  each, 
making  a  total  distance  of  2,100  feet.  State 
V.  Deffes,  10  South.  597,  44  La.  Ann.  164. 

In  New  Orleans  City  Ordinance  No.  4145, 
providing  that  no  private  market  shall  be  es- 
tablished within  a  walking  distance  of  six 
blocks  of  any  public  market,  "block"  is  ex- 
actly synonymous  with  "square,"  as  used  in 
city  ordinance  No.  471)8,  prohibiting  private 
markets  within  a  radius  of  six  squares  of 
any  public  market.  State  v.  Natal,  7  South. 
781,  782,  42  La.  Ann.  612. 

BrOOK  OF  SURVEYS. 

In  popular  use,  the  phrase  "a  block  of 
surveys"  means  any  considerable  body  of 
contingent  tracts,  surveyed  in  the  same  war- 
rantee's name,  without  regard  to  the  man- 
ner In  which  they  were  originally  located. 
In  a  legal  sense,  the  same  phrase  is  employ- 
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ed  to  describe  a  body  of  contiguous  tracts 
•located  by  exterior  lines,  but  not  separated 
from  each  other  by  Interior  lines.  Morrison 
Y.  Seaman,  38  AtL  710,  712,  183  Pa.  74. 

BLOCK  BYBTBU,  OF  LOOATIOH. 

The  term  "block  system  of  location'*  was 
used  In  Pennsylvania  to  designate  the  loca- 
tion of  public  lands  by  a  person  holding  a 
number  of  warrants  for  land  by  a  survey 
of  one  body  of  land,  including  the  amount 
called  for  in  all  the  warrants.  Ferguson  t. 
Bloom,  23  AU.  49,  144  Pa.  549. 


BLOCKADE. 

See  "Public  Blockade";   "Simple  Block- 
ade." 

A  blockade  la  the  exercise  of  a  belliger- 
ent right  Before  a  blockade  can  be  declar- 
ed a  war  must  exist;  and  a  blockade,  law- 
fully declared,  is  conclusive  evidence  that  a 
state  of  war  exists  between  the  nation  de- 
claring such  blockade  and  the  nation  whose 
ports  are  blockaded.  Grinnan  y.  Bdwarda, 
21  W.  Va.  347,  356. 

"A  'blockade,'  as  the  word  is  under- 
stood in  the  law  of  nations,  Is  an  investment 
of  a  town  of  one  belligerent  by  the  force 
of  another."  United  States  v.  The  William 
Arthur  (U.  S.)  28  Fed.  Cas.  624,  62a 

A  blockade,  such  as  to  authorize  the 
seizure  of  vessels,  only  exists  when  there  is 
a  competent  force  to  prevent  the  entrance 
or  exit  of  vessels.  No  constructive  blockade 
is  allowed  by  International  law.  The  Peter- 
hoff,  72  U.  S.  (5  Wall.)  28,  50.  18  L.  Ed.  664. 

There  is  no  rule  of  law  determining  that 
the  presence  of  any  particular  force  is  es- 
sential to  render  a  "blockade"  legally  ef- 
fective. The  test  is  whether  it  is  practically 
effective,  and  this  is  a  question,  though  a 
mixed  one,  more  of  fact  than  of  law.  It  is 
sufficient  if  the  force  is  such  as  to  render 
ingress  or  egress  in  fact  dangerous;  and  a 
single  modern  cruiser,  whose  guns  command 
a  circle  of  thirteen  miles  in  diameter  when 
stationary,  is  sufficient  to  maintain  a  legally 
effective  blockade  of  a  port  having  a  single 
entrance,  like  that  of  San  Juan,  Porto  Blco. 
The  Olinde  Rodrlques,  19  Sup.  Ct  851,  852, 
174  U.  S.  510,  43  L.  Ed.  1066. 

Dr.  Johnson  defines  a  "blockade"  to  be 
simply  "to  shut  up  by  obstruction."  In  the 
Imperial  Dictionary  it  is  thus  defined:  "The 
shutting  up  of  a  place  by  surrounding  it 
with  hostile  troops  or  ships,  or  by  posting 
them  at  all  the  avenues  to  prevent  escape, 
and  hinder  supplies  of  provisions  and  am- 
munition from  entering,  with  a  view  to  com- 
pel a  surrender  by  hunger  and  want,  without 
regular   attacks."     The   New   English   (Ox- 


ford) Dictionary  gives  this  definition:  "The 
shutting  up  of  a  place,  blocking  of  a  har- 
bor, line  of  coast,  frontier,  etc,  by  hostile 
forces  or  ships,  so  as  to  stop  ingress  and 
egress,  and  prevent  the  entrance  of  provi- 
sions and  ammunition,  in  order  to  compel  a 
surrender  from  hunger  or  want,  without  a 
regular  attack."  In  the  American  Encyclo- 
pedic Dictionary  a  "blockade"  is  thus  defined: 
**The  act  of  surrounding  a  town  with  a  boe- 
tile  army,  or,  if  it  be  on  the  seacoast,  of 
placing  a  hostile  army  around  its  landward 
side  and  ships  of  war  in  front  of  ita  sea  de- 
fenses, so  as,  if  possible,  to  prevent  supplies 
of  food  and  ammunition  from  entering  it  by 
land  or  water."  What  constitutes  an  ^'ef- 
fective"  blockade  cannot  be  defined  with  ab- 
solute and  rigorous  precision.  Some  nations 
have  endeavored  to  define  it  by  treaty.  Pnia- 
sia  and  Denmark,  in  1818,  stipulated  that 
two  vessels  should  be  stationed  before  every 
blockaded  port.  An  earlier  treaty  l>etween 
Holland  and  the  two  Sicilies  prescribed  that 
at  least  six  ships  of  war  should  be  arranged 
at  a  distance  slightly  greater  than  gunshot 
from  the  entrance.  A  still  earlier  treaty  be- 
tween France  and  Denmark  provided  that 
the  blockaded  port  should  be  closed  by  two 
vessels  at  least,  or  by  a  battery  of  gons  on 
land.  There  are  no  decisions  of  controlling 
weight  upon  the  exact  point  Shr  William 
Scott,  whose  rigorous  enforcement  of  the  law 
of  prize  did  not  escape  the  censure  of  his 
contemporaries  and  the  criticism  of  after 
ages,  says,  in  The  Juffrow  Maria  Schroeder, 
3  G.  Rob.  Adm.  128:  "A  blockade  may  be 
more  or  less  rigorous,  either  for  the  single 
purpose  of  watching  the  military  operations 
of  the  enemy,  and  preventing  the  egress  of 
their  fleet,  as  at  Cadiz,  or,  on  a  more  ex- 
tended scale,  to  cut  off  all  access  of  neutral 
vessels  to  that  interdicted  place;  which  Is 
strictly  and  properly  a  blockade,  for  Uie  oth- 
er is  in  truth  no  blockade  at  all,  so  far  as 
neutrals  are  concerned.  It  la  an  undoubted 
right  of  belligerents  to  impose  such  a  block- 
ade though  a  severe  right,  and,  as  such,  not 
to  be  extended  by  construction.  It  may  op- 
erate as  a  grievance  on  neutrals,  but  it  la 
one  to  which,  by  the  law  of  nations,  they  are 
bound  to  submit  Being,  however,  a  right 
of  a  severe  nature,  it  is  not  to  be  aggravated 
by  mere  construction."  In  The  Mercurfus. 
1  C.  Rob.' Adm.  69,  he  says:  "For  a  blockade 
may  exist  without  a  public  declaration,  al- 
though a  declaration  unsupported  by  fact 
will  not  be  sufficient  to  establish  it."  In 
The  Henrik  and  Maria,  1  G.  Rob.  Adm.  124, 
he  says:  "The  sight  of  one  vessel  would  not, 
certainly,  be  sufildent  notice  of  a  blockade, 
and  therefore  it  is  necessary  that  it  should 
be  signified  to  me  that  there  was  a  bloacade 
de  facto  before  that  port"  The  Olinds  Hod- 
rigues  (U.  S.)  91  Fed.  274,  278. 

As  peril  of  the  sea. 

See  "Perils  of  the  Sea.** 
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BLOOD. 

See  "Half  Blood**;  •^Mlxed  Blood.** 

To  be  "of  the  blood"  of  any  person 
means  to  be  able  to  trace  descent  from  some 
progenitor  of  that  person.  This  is  the  com- 
mon acceptation  of  the  phrase,  apart  from 
the  theoretical  notion  which  makes  "of  one 
blood  all  nations  of  men."  Miller  y.  Speer, 
38  N.  J.  £q.  (11  Stew.)  567,  572. 

To  be  of  the  blood  of  a  person  is  to  be 
descended  from  him,  or  from  the  same  com- 
mon stx>ck,  or  the  same  couple  of  ancestors. 
Delaplaine  v.  Jones,  8  N.  J.  Law  (3  Halst.) 
840,  346;  Springer  y.  Fortune  (Ohio)  2  Handy, 
52,  66. 

In  a  genera)  sense,  the  being  of  a  man's 
kindred  is  being  "of  his  blood/*  as  the  word 
"consanguinity,"  which  is  the  same  as  "kin- 
dred," Imports;  but  when  In  addition  to  be- 
ing of  his  kindred,  testator  requires  that  the 
object  of  his  bounty  shall  be  of  his  blood, 
he  must  be  understood  as  speaking  of  that 
blood  which  with  some  propriety  may  be  call- 
ed his,  namely,  that  which  in  tracing  an  heir 
iB  considered  as  the  blood  of  the  most  dig- 
nity and  worth.  Leigh  y.  Leigh,  15  Yes.  92, 
108. 

Balf  Uood  iaolndedi 

"Blood,"  as  used  in  a  statute  directing 
the  distribution  of  estates  among  relatives 
of  the  blood  of  the  person  from  whom  such 
estate  came  or  descended,  includes  the  half 
blood  also.  "A  person  is,  with  the  most 
strict  propriety  of  language,  said  to  be  of 
the  'blood'  of  another  who  has  any  however 
small  a  portion  of  the  same  blood  derived 
from  a  common  ancestor.  At  common  law 
the  word  is  used  to  include  half  blood,  and 
whenever  it  is  used  to  express  any  qualifica- 
tion the  word  "whole*  or  *hair  blood  Is  gen- 
erally used  to  designate  it,  or  the  qualifica- 
tion is  implied  from  a  context  and  known 
principles  of  law."  Gardner  v.  Collins,  27 
U.  &  (2  Pet)  58,  87.  7  L.  Ed.  347. 

A  statute  providing  that  no  person  who 
is  not  of  the  blood  of  the  ancestor  or  other 
relations  from  whom  the  estate  Is  descended 
shall,  in  any  of  the  cases  before  mentioned, 
take  any  estate  of  Inheritance  therein,  does 
not  exclude  a  person  of  the  half  blood  from 
Inheriting,  and  the  word  "blood**  is  used  in 
reference  to  the  ancestor  alone,  and  in  its 
technical  and  natural  sense  includes  persons 
of  the  half  blood.  Baker  v.  Ghalfant  (Pa.) 
5  Whart  477,  479;  Beebee  v.  Grifflng,  14  N. 
y.  (4  Kern.)  235,  241;  Cutter  v.  Waddlngham, 
22  Mo.  206,  263;  May  v.  Espenshade  (Pa.)  1 
Pears.  139,  142,  143. 

The  word' "blood,"  In  its  technical  and 
natural  sense,  includes  the  half  blood.  In  a 
note  to  his  last  edition  of  his  commentaries 
Kent  says  the  words  "in  the  laws  of  the 


several  states  regulating  the  descent  of  an- 
cestral inheritances  required  that  the  heir 
should  be  of  the  blood  of  his  ancestor.  This 
would,  in  the  ordinary  sense  of  the  words, 
admit  the  half  blood,  for  they  may  be  of  the 
blood  of  the  ancestor,  though  only  half  blood 
to  the  intestate.'*  Kelly's  Heirs  y.  McGuire, 
15  Ark.  555,  590. 

BLOOB  BELATIONS. 

AU  my  blood  kind,  see  -All.- 

"Blood  relations,"  as  used  in  a  will  pro- 
viding that  the  testator's  executors  should 
divide  the  principal  of  a  certain  trust  fund 
equally  between  the  testator's  blood  .rela- 
tions of  the  degree  which  the  law  permits, 
is  equivalent  to  the  word  "heirs.**  Cum- 
mings  V.  Cummlngs,  16  N.  E.  401,  405,  146 
Mass.  501. 

Primarily  the  words  "nearest  blood  rela- 
tion'* indicate  the  nearest  consanguinity,  and 
they  are  perhaps  more  frequently  used  in  this 
sense  than  in  any  other.  Swasey  v.  Jaques, 
10  N.  B.  758,  761,  144  Mass.  135,  59  Am.  Bep. 
65. 

BLOOD  BELATIONSfilP. 

"Blood  relationship'*  is  a  term  of  very 
comprehensive  meaning,  including  those  per- 
sons who  are  of  the  same  family  stock  or 
descended  from  a  common  ancestor.  Nye  y. 
Grand  Lodge,  A.  O.  U.  W..  36  N.  B.  429,  436. 
9  Ind.  App.  13L 

BLOW. 

A  "blow"  Is  defined  by  Mr.  Walker  to 
mean  a  stroke;  and  the  verb  to  "mash,"  of 
which  "mashing"  is  a  participle,  means  to  beat 
into  a  confused  mass;  so  that  the  use  of  the 
word  "blow"  in  an  indictment  for  "wound,** 
there  being  other  words  used  in  the  same 
context  which  show  that  a  wound  was  given 
and  what  kind  it  was,  is  not  ground  for  ar- 
resting the  Judgment,  as  a  blow  or  stroke 
with  a  club  which  has  the  effect  of  cutting 
the  left  ear  and  mashing  or  beating  into  a 
confused  mass  the  nose  and  left  cheek  of  the 
deceased  shows  as  clearly  the  means  where- 
by the  deceased  was  killed  as  if  the  word 
"wound'*  had  been  used.  State  v.  Noblett, 
47  N.  C.  418,  433. 

The  words  "blow  the  furnace  with,"  in 
a  devise,  by  the  owner  of  a  water  i)ower  and 
of  a  furnace  and  mills,  of  the  furnace,  with 
the  privilege  of  using  water  to  "blow  the  fur- 
nace with,*'  only  operates  to  give  the  devisee 
the  right  to  use  the  power  to  blow  the  bel- 
lows of  the  furnace,  and  does  not  authorize 
him  to  use  water  for  drilling  and  grinding 
castings,  although  such  operations  are  a  nec- 
essary and  incidental  part  of  the  business  of 
operating  the  furnace^  without  which  merely 
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blowing  the  bellows  would  be  useless.    Lin- 
coln v.  Lincoln,  110  Mass.  449,  452. 

BliOWJLNO  OUT. 

The  blowing  ont  of  a  reservoir  means 
turning  loose  the  water  in  the  reservoir,  so 
as  to  discharge  the  water  in  such  force  and 
violence  as  to  rapidly  empty  the  water  held 
by  the  reservoir,  and  also  carry  away  with 
said  water  the  large  quantities  of  mud  that 
accumulated  in  the  dam.  Hunter  v.  Pelbam 
Mills,  20  S.  E.  727,  733»  52  S.  O.  279,  68  Am. 
St  Rep.  904. 

BLOWZH O  UP* 

Ordinarily  the  term  "blowing  up"  means 
to  scatter  or  destroy  by  an  explosion  of  some 
kind.  When  we  speak  of  a  building  as  hav- 
ing been  blown  up,  we  ordinarily  intend  to 
convey  the  notion  that  its  constituent  parts 
have  been  scattered,  and  the  integrity  of  the 
structure  destroyed.  Thus  the  breaking  of 
plate  glass  in  a  store  by  an  explosion  of  gas 
In  a  room,  generated  from  gasoline  being 
used  to  clean  cloths,  prior  to  fire  in  the  build* 
Ing,  is  not  caused  by  "blowing  up  of  the 
building,"  within  tlTe  exception  to  the  policy. 
Vorse  r.  Jersey  Plate  Glass  Ins.  Co.,  93  N. 
W.  569,  119  Iowa,  655,  60  L.  R.  A.  838. 

BLOWN  GLASSWARE. 

Oauge  glasses,  consisting  of  hollow  glass 
tubes  ready  for  mounting,  are  assessable  as 
blown  glass  ware,  within  Tariff  Act  1897, 
par.  100  (Act  July  24,  1897,  c.  11,  Schedule 
B,  30  Stat  157  [U.  S.  Comp.  St  1901,  p. 
16331).  Rogers  v.  United  States  (U.  S.)  121 
Fed.  546,  547,  57  0.  0.  A.  608. 

BLUDGEON. 

A  bludgeon  is  a  short  stick  with  one  end 
loaded,  used  as  a  weapon.  State  v.  Phillips, 
10  S.  E.  463,  464,  104  N.  C.  786. 

BLUE. 

A  contract  for  the  sale  and  delivery  of 
a  blue  Rutland  marble  headstone  is  satisfied 
by  the  delivery  of  a  stone,  though  there  is  a 
whitish  line  or  streak  about  a  sixteenth  of 
an  inch  wide  running  diagonally  downward 
across  the  stone  and  through  it,  in  striking 
contrast  with  the  general  color  and  appear- 
ance of  the  stone,  if  such  streak  is  not  a  de- 
fect in  the  stone  or  arising  from  the  manu- 
facture. Lyndon  Granite  Co.  t.  Farrar,  53 
Vt  685,588. 

BOAR. 

A  boar  Is  an  unonntmted  male  hog. 
State  V.  Royster,  C5  N.  C.  539. 


BOARD. 

See  "Canvassing  Board'*;  ••Govemlnj 
Board";  '*On  Board*';  "State  Boards 
and  Commissions";  **Text-Book  Board"; 
"Town  Board." 

The  term  "board,"  as  applied  to  the  com- 
mon council,  consisting  of  a  board  of  a1de^ 
men  and  a  board  of  assistants,  may  have  two 
meanings,  one  abstract,  having  reference  to 
the  legislative  creation,  which  is  continuous; 
and  the  other  referring  to  Its  members,  in 
which  latter,  and  more  important,  sense,  it  is 
changed  by  every  new  general  election.  The 
members,  of  course,  constitute  the  board  for 
all  purposes  of  action,  and,  when  powers  are 
to  be  exercised,  the  members  legally  assem- 
bled can  alone  act  Wetmore  v.  Story  (N.  Y.) 
22  Barb.  414,  490. 

The  word  "boards,"  In  a  bill  of  sale  of 
lumber,  held  not  used  to  indicate  that  the 
lumber  was  merchantable,  or  that  it  was  sold 
as  such,  but  as  a  term  applied  to  a  particular 
species  of  lumber.  Whitman  v.  Freese,  23 
Me.  (10  Shep.)  212,  215. 

Webster  in  his  Dictionary  gives  this  as 
one  of  the  definitions  of  the  term  ''board": 
"A  body  of  men  constituting  a  quorum,  a 
court,  or  council,  as  a  board  of  trustees,  a 
board  of  supervisors,  etc."  Broadwell  v. 
People,  76  lU.  554,  558. 

The  term  "board"  includes  and  means 
the  furnishing  of  the  ordinary  necessaries  of 
life,  and  must  be  considered  as  being  synon- 
ymous with  the  word  "entertainment" 
Scattergood  ▼.  Waterman  (Pa.)  2  Miles,  323. 

Under  a  statute  fixing  the  fees  of  a  sher- 
iff for  arresting  prisoners  and  his  compensa- 
tion for  boarding  them,  the  word  "boarding" 
does  not,  as  used  in  the  statute,  or  in  its  or- 
dinary sense,  include  the  furnishing  of  fuel. 
Marion  County  v.  Reissner,  58  Ind.  200,  262. 

Under  a  statute  authorizing  that  under  a 
plea  and  set-ofT,  defendant  might  give  in  evi- 
dence under  the  general  issue  his  demand  for 
goods  delivered,  board  and  lodging  are  in- 
cluded within  the  meaning  of  goods  delivered 
and  services  performed.  Witter  t.  Witter, 
10  Mass.  223,  225. 

Agenej  implied. 

Where  a  combination  known  as  the 
"Sugar  Refineries  Company"  selected  as  the 
transferee  of  the  stock  of  the  corporation  so 
known  what  was  designated  simply  as  a 
"board,"  it  implied  agency,  a  committee  of 
managers,  ofllcial  servants  charged  with  the 
executive  duties,  and  acting  for  and  in  the 
interest  of  others.  People  v.  North  River 
Sugar  Refining  Co.,  24  N.  B.  834,  836,  121  N. 
Y.  582,  0  L.  R.  A  33,  18  Am.  St  Rep.  843. 

Guest  relationsl&ip. 

"The  verb  'board'  means  to  receive  food 
as  a  lodger,  or  without  lodging,  for  a  com- 
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pensatlon;  and  hence  an  allegation  that  a 
person  boarded  with  an  Innkeeper  is  merely 
an  averment  that  he  received  food  from  the 
Innkeeper  for  a  compensation,  and  does  not 
show  whether  he  received  such  food  as  a 
boarder  or  as  a  guest"  Pollock  y.  Landis, 
36  Iowa,  651,  652. 

BOABD  MEASUBE. 

"Board  measure*'  is  the  number  of  feet 
of  board  a  log  will  yield  when  sawed.  When 
the  seller  of  logs  and  those  who  have  a  right 
to  collect  toll  for  them  do  not  choose  to  ex- 
press their  intentions  in  the  contract  as  to  the 
mode  of  establishing  the  board  measure,  cus- 
tom and  usage  furnish  an  explanation  of  the 
unexpressed  intention.  Destrehan  v.  Louis- 
iana Cypress  Lumber  Co.,  45  La.  Ann.  020, 
027,  13  South.  230,  40  Am.  St  Rep.  265. 

BOARD  OF  ALDEBMEN. 

The  phrase  "board  of  aldermen,**  In  stat- 
utes relative  to  a  municipal  corporation, 
means  the  goreming  body  of  the  dty.  Oliver 
V.  Jersey  City,  42  Aa  782,  783  63  N.  J.  Law, 
96. 

BOABD  OF  ABBITBATOB8. 

A  board  of  arbitrators  is  not  a  court 
or  judicial  tribunal.  In  any  proper  sense  of 
those  terms.  It  has  none  of  the  powers  that 
appertain  to  courts  to  regulate  their  proceed- 
ings or  enforce  their  decisions.  An  award, 
when  made,  is  more  in  the  nature  of  a  con- 
tract than  of  a  Judgment.  It  Is  but  the  con- 
summation of  the  contract  of  submission;  Its 
appropriate  and  legitimate  result.  Hence  It 
Is  held  that  the  fact  that  a  judgment  ren- 
dered on  Sunday  Is  void  does  not  render  an 
award  made  on  Sb^iday  lllega*.  Blood  y. 
Bates,  31  Vt  147, 150. 

BOABD  OF  AUDIT. 

The  board  of  audit  Is  the  tribunal  to 
which  the  law  has  committed  the  adjustment 
and  settlement  of  town  charges,  and  the  pur- 
pose for  which  it  was  created  would  be  to  a 
great  extent  defeated  if  its  de^^isions  could  be 
drawn  into  controversy  in  courts  whenever 
an  error  of  Judgment  should  be  alleged.  The 
boards  of  audit  in  allowing  accounts  are 
limited  to  the  powers  conferred  upon  them 
by  the  statute,  and  where  they  transgress  its 
limitations  their  acts,  like  those  of  any  other 
tribunals  of  limited  Jurisdictions,  are  void. 
Osterhoudt  v.  Rigney,  08  N.  Y.  222,  232. 

BOABD  OF  OIVJLL  AUTHOBITT. 

The  words  "board  of  dvil  authority" 
shall  extend  to  and  Include  the  mayor  and 
aldermen  of  cities.    V.  S.  1804, 10. 

The  words  "board  of  civil  authority," 
as  used  In  the  title  relating  to  elections,  shall 
mean.  In  the  case  of  a  city,  the  mayor  and 


aldermen  of  such  city,  and  the  Justices  resid- 
ing therein;  in  the  case  of  a  town,  the  select- 
men and  town  clerk  of  such  town,  and  the 
Justices  residing  therein;  and,  in  the  case  of 
a  village,  the  trustees  or  ballifTs  of  such 
village,  and  the  Justices  residing  therein.  Y. 
S.  1804,  50. 

BOABD    OF    OOUHTT    0OMMZ88IOH- 


See  "County  Board," 

Boards  of  county  commissioners  are  pub- 
lic corporations.  Invested  with  subordinate 
legislative  powers,  to  be  exercised  for  local 
purposes  connected  with  the  public  good. 
Comp.  St  p.  153,  I  6.  As  such,  they  are  sub- 
ject to  the  legal  rules  governing  these  bodies, 
and  must  derive  all  their  powers  from  the 
law  which  creates  them,  or  from  some  other 
positive  statute;  but  it  Is  to  be  understood 
that  a  corporation  Is  not  limited  to  the  ex- 
ercise of  the  powers  spedflcally  granted,  but 
possesses,  In  addition,  all  such  powers  as 
are  either  necessarily  incident  to  those  sped- 
fled,  or  essential  to  the  purposes  and  ob- 
jects of  its  corporate  existence.  Chaska 
County  V.  Carver  County,  6  Minn.  204,  215 
(GU.  130.  137). 

A  board  of  county  commissioners  Is  a 
tribunal  of  special  and  limited  Jurisdiction. 
Its  powers  are  wholly  statutory.  It  must 
act  If  it  acts  legally  and  within  its  author- 
ity, In  substantial  accord  with  the  statute 
granting  Its  powers.  Flint  ▼.  Horsley,  66 
Pac.  50,  60,  25  Wash.  648. 

The  board  of  county  commissioners  Is 
the  body — a  quasi  corporation — In  whom  Is 
vested  by  law  the  title  of  all  the  property 
of  the  county.  In  one  sense  they  are  the 
agents  of  the  county,  and  In  another  sense 
they  are  the  county  itself;  and  In  this  latter 
sense  they  acquire  and  hold  In  perpetuity 
the  title  to  the  county's  property,  and  in  this 
capacity  they  not  only  act  for  the  county,  but 
also  as  the  county.  The  "county"  and  the 
"commissioners  of  the  county"  are  often  con- 
vertible terms,  and  a  devise  to  the  county  is 
a  devise  to  the  commissioners  of  a  county, 
and  vests  the  title  in  them  for  the  benefit 
of  the  county.  Carder  v.  Fayette  County,  16 
Ohio  St  353,  360. 

BOABD  OF  DIBECTOBS. 

See  "De  Facto  Board  of  Directors." 

The  term  "board  of  directors,"  as  used 
in  the  chapter  relating  to  home,  life,  and  ac- 
cident insurance  companies.  Includes  the  per- 
sons duly  appointed  or  designated  to  manage 
the  affairs  of  the  company.  Rev.  St  Tex. 
1805,  art  3006a. 

BOABD  OF  FIBE  UNDEBWBITEB8. 

It  Is  a  matter  of  common  knowledge 
that,  prior  to  any  legislation  on  the  sabject, 
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associations  called  "boards  of  fire  underwrit- 
ers*' (either  fire  or  marine)  existed  in  vari- 
ous states.  These  were  voluntary  associa- 
tions, composed  exclusively  of  those  engaged 
in  that  particular  line  of  business.  Their 
general  object  was  consolidation  and  co-op- 
eration In  matters  affecting  their  common 
business,  just  as  lawyers,  physicians,  job- 
bers, grocers,  etc.,  form  associations  for  sim- 
ilar purposes.  They  often  established  at 
their  own  expense  salvage  corps.  See  13 
Enc.  Brit  tit  ''Insurance."  Also,  Bnc.  Ins. 
U.  S.  1884-95.  Held,  that  as  Gen.  Laws  1895, 
cc.  175,  178,  did  not  define  the  term  "board 
of  fire  underwriters,"  reference  must  be  had 
to  the  prior  history  of  such  organizations 
in  order  to  ascertain  the  legislative  sense  in 
which  the  term  is  used.  From  such  refer- 
ence it  appears  that  the  corporations  of  that 
name  were  composed  exclusively  of  those 
who,  for  the  time  being,  were  engaged  in 
the  business  of  fire  insurance  in  the  city 
where  the  board  was  organized.  Ghilds  v. 
Firemen's  Ins.  Co.,  66  Minn.  393,  397,  69 
N.  W.  141,  142,  35  L.  R.  A.  99. 

BOARD  OF  HEALTH. 

The  board  of  health  is  an  instrumentali- 
ty or  agency  of  the  city,  and  the  city  has 
the  right  to  make  general  rules  to  be  carried 
out  by  the  board  of  health  as  its  agent.  As 
the  board  is  but  an  agency  of  the  city,  its 
acts  are  in  effect  the  acts  of  the  city  itself. 
Gaines  ▼.  Waters,  44  8.  W.  853,  64  Ark.  609. 

BOARD  OF  TAX  REVIEW. 

Boards  to  review  taxation,  while  they 
act  Judicially,  are  not  courts,  but  a  part  of 
the  machinery  of  taxation,  wholly  within  the 
power  of  the  Legislature  to  create  and  regu- 
late. State  y.  Wharton,  94  N.  W.  859,  860, 
117  Wis,  558. 

BOARDER. 

A  boarder,  who  is  defined  by  Burrill 
"as  one  who  has  food  and  lodging  in  anoth- 
er's house  or  family  for  a  stipulated  price," 
Is  not  an  inhabitant  of  a  boarding  house 
within  Pen.  Code,  art  739,  providing  that 
an  entry  into  a  house  to  commit  theft  un- 
less made  by  actual  breaking,  is  not  bur- 
glary when  done  by  an  inhabitant  of  the 
house.  Ullman  v.  State,  1  Tex.  App.  220, 
222,  28  Am.  Rep.  405  (quoting  1  Bur.  Law 
Diet  p.  211). 

Guest  distinsiiislLed* 

A  "guest"  as  distinguished  from  a 
"boarder,"  is  bound  for  no  stipulated  time. 
He  stops  at  the  inn  for  as  long  a  time  as 
he  pleases,  paying,  while  he  remains,  the 
customary  charge.  Stewart  v.  McCready  (N. 
Y.)  24  How.  Prac  62. 

If  an  Inhabitant  of  a  place  makes  a  spe- 
cial contract  with  an  innkeeper  to  board  at 


his  inn,  he  Is  a  "boarder,"  and  not  a  "guest** 
and  the  test  whether  one  is  a  boarder  or  a 
guest  depends  on  whether  he  is  a  traveler 
and  a  wayfarer,  and  is  received  as  such  by 
the  innkeeper  in  his  inn.  If  he  was,  tie  at 
once  becomes  the  innkeeper**  guest,  and  the 
relation  subsists  so  long  as  he  sojourns  there 
as  a  traveler.  Norcross  y.  Norcros8»  53  Me. 
168,  169. 

Where  a  person  goes  to  an  inn  as  a  way- 
faring man  and  a  traveler,  and  defendants 
receive  him  as  such  a  traveler  as  a  guest 
at  their  inn,  the  relation  of  innkeeper  and 
guest  was  instantly  established  between 
them,  and  the  length  of  time  that  he  stayed 
at  the  inn  makes  no  difTerence  as  to  his 
relationship,  whether  he  stays  a  week  or  a 
month,  or  longer,  so  that  he  retains  his  char- 
acter as  a  traveler.  A  guest  for  a  single 
night  might  make  a  special  contract  as  to 
the  price  to  be  paid  for  his  lodging,  and, 
whether  it  was  more  or  less  than  the  nsnal 
price,  it  would  not  affect  his  character  as  a 
guest  If  an  inhabitant  of  a  place  makes  a 
special  contract  with  an  innkeeper  there  for 
board  at  his  inn,  he  is  a  boarder,  and  not 
a  traveler  or  guest  in  the  sense  of  the  law, 
so  as  to  render  the  innkeeper  liable  for  his 
goods  stolen.  Berkshire  Woolen  Co.  t.  Proc- 
ter, 61  Mass.  (7  Cush.)  417,  423. 

Where  an  army  officer,  having  no  perma- 
nent home,  but  living  where  duty  called  him. 
occupied  rooms  in  defendant's  hotel  under  an 
agreement  to  occupy  them  until  the  follow- 
ing spring,  providing  everything  was  satis- 
factory and  he  was  not  ordered  sooner  away 
on  military  duty,  and  the  officer  and  his  fam- 
ily took  their  meals  at  the  hotel  restaurant 
paying  for  each  meal  the  same  as  other 
guests,  they  were  guests,  and  not  boarders, 
so  as  to  render  the  innkeeper  liable  for  loss 
of  the  property  of  the  officer.  Hancock  v. 
Rand,  94  N.  Y.  1,  8,  46  Am.  Rep.  112. 

Mere  fixing  of  the  price  to  be  paid  does 
not  make  the  person  a  boarder,  rather  than 
a  guest  so  as  to  render  the  house  a  boarding 
house  rather  than  an  inn.  In  re  Brewster, 
80  N.  Y.  Supp.  606,  670,  39  Misc.  Rep.  6S9 
(citing  Hanco<;k  v.  Rand,  94  N.  Y.  1«  10,  46 
Am.  Rep.  112). 

Where  a  man  and  his  family  lived  in  an 
interior  county  of  the  state,  and  because  of 
the  dangers  of  war  he  took  his  family,  to- 
gether with  their  wardrobe  and  silverware, 
and  most  of  their  family  paraphernalia,  and 
by  special  contract  lived  at  a  leading  hotel 
in  a  suite  with  three  rooms,  over  which  tbey 
seemed  to  exercise  general,  if  not  exclusive, 
control,  they  were  boarders,  and  not  ordi- 
nary transients,  so  as  to  render  tbe  Inn- 
keeper liable  on  destruction  of  their  goods 
by  fire.  Vance  v.  Throckmorton*  68  Kj.  & 
Bush)  41.  44,  96  Am.  Dec.  327. 

Where  a  person  makes  a  flying  visit  to 
his  family  at  the  hotel  where  they  are  board- 
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Ing,  and  a  mere  temporary  stay,  nnless  some- 
thing appears  affirmatively  to  the  contrary, 
his  status  as  a  traveler,  once  shown  to  ex- 
ist, is  presumed  to  have  continued.  Neither 
the  agreement  by  wliich  he  was  to  pay  spe- 
cial rates  for  himself  and  family,  lower  than 
those  ordinarily  cliarged  for  transient  guests, 
nor  the  fact  tliat  he  remained  in  the  inn  for 
a  month,  nor  any  other  fact  which  appeared 
in  the  case,  furnished  any  evidence  that  bis 
character  was  changed  from  that  of  a  trav- 
eler to  that  of  a  boarder,  so  as  to  relieve  the 
innkeeper  from  liability  for  property  lost. 
Lusk  V.  Belote.  22  Minn.  468,  471. 

A  traveler  entering  an  Inn  as  a  guest 
does  not  cease  to  be  a  guest  by  proposing 
to  remain  a  certain  given  number  of  days 
or  ascertaining  the  price  that  will  be  charged 
for  his  entertainment,  or  by  paying. in  ad- 
vance for  a  part  or  the  whole  of  his  enter- 
tainment, or  paying  for  what  he  has  occasion 
for  as  his  wants  are  supplied.  Pinkerton  v. 
Woodward,  33  Cal.  557,  597,  91  Am.  Dec.  657; 
Hall  V.  Pike,  100  Mass.  495,  496;  Metzger 
V.  Schnabel,  52  N.  Y.  Supp.  105,  106,  23  Misc. 
Rep.  698;  Ambler  v.  Skinner,  30  N.  Y.  Super. 
Ct.  (7  Rob.)  561,  503;  Ross  v.  Mellin,  32  N. 
W.  172,  173.  36  Minn.  421. 

A  person  coming  under  a  special  con- 
tract, who  boards  and  sojourns  at  an  inn, 
is  not,  in  the  sense  of  the  law,  a  "guest," 
but  is  deemed  a  "boarder."  State  v.  John- 
son, 4  Wash.  593,  594,  30  Pac.  672;  Johnson 
V.  Reynolds,  3  Kan.  257,  261;  Hursh  v.  By- 
ers,  29  Mo.  469,  470;  Kisten  v.  Hildebrand, 
48  Ky.  (9  B.  Mon.)  72,  74,  48  Am.  Dec.  416. 

That  a  person  enters  a  hotel  under  an 
agreement  to  board  by  the  week  deprives  him 
of  the  character  of  a  guest,  and  transforms 
him  into  a  boarder,  Is  not  true  as  a  matter 
of  law.    Jalie  ▼.  Cardinal,  35  Wis.  118,  128. 

It  is  sometimes  difficult  to  draw  the  line 
between  "guests"  and  "boarders."  They  fre- 
quently run  into  each  other,  like  light  and 
shadow.  So,  the  line  between  a  common 
carrier  and  a  bailee  to  carry  is  sometimes 
scarcely  perceptible,  but  the  law  makes  the 
distinction,  and  it  is  the  province  of  the 
judge  to  draw  the  line.  A  transient  custom- 
er at  an  inn,  though  he  be  not  a  traveler 
or  stranger,  is  considered  as  a  "guest";  a 
lodger,  who  sojourns  at  an  inn,  and  takes  a 
room  for  a  specified  time,  and  pays  for  his 
lodging  on  a  special  agreement,  as  by  the 
month  or  week,  is  a  "boarder."  Neal  v.  Wil- 
coxp  49  N.  G.  146,  148,  67  Am.  Dec  266. 

The  distinction  between  a  "boarder"  and 
a  "guest"  at  a  hotel,  which  is  difficult  to 
draw,  and  which  is  variously  stated,  is  based 
mainly  on  the  fact  that  boarders  contract  for 
a  definite  stay  at  a  specific  price.  In  Law- 
rence V.  Howard,  1  Utah,  142,  the  court  said: 
"In  this  country,  hotel  keepers  act  in  a  double 
capacity,    being    between    innkeepers    and 


boarding  house  keepers.  As  innkeepers  they 
entertain  travelers  and  transient  persons, 
those  who  come  without  bargain  as  to  time 
or  price,  and  go  away  at  their  pleasure,  pay- 
ing for  only  actual  entertainment  received. 
As  boarding  house  keepers  they  entertain 
resident  and  regular  boarders  for  definite 
lengths  of  time,  and  at  specified  prices  previ-' 
ously  agreed  upon."  In  Shoecraft  v.  Bailey, 
25  Iowa,  553,  the  distinction  between  a  guest 
and  boarder  seems  to  be  this:  The  guest 
comes  without  any  bargain  for  time,  and  re- 
mains without  one,  and  may  go  whenever  he 
pleases,  paying  only  for  actual  entertainment 
received;  and  it  is  not  enough  to  make  one 
a  boarder,  and  not  a  guest,  that  he  stayed 
for  a  long  time  in  the  inn  in  this  way.  One 
who  engaged  rooms  and  board  at  a  hotel 
for  several  weeks  at  a  reduced  price  is  a 
boarder,  and  not  a  guest  Meacham  v.  Gal- 
loway, 52  S.  W.  859,  801,  102  Tenn.  415,  46 
L.  R.  A.  319,  73  Am.  St  Rep.  886. 

Though  the  house  be  an  inn,  and  the 
keeper  an  innkeeper,  it  does  not  follow  that 
be  is  under  the  same  liability  to  all  persons 
who  may  be  staying  at  the  inn  with  their 
goods.  Tbe  length  of  time  that  a  man  stays 
at  an  inn  does  not  make  the  difference, 
though  he  stay  a  week  or  a  month  or  more, 
so  always,  though  not  strictly  transient 
he  retains  his  character  as  a  traveler.  Kis* 
ten  V.  Hlldebrand,  48  Ky.  (9  B.  Mon.)  72.  74, 
48  Am.  Dec  416. 

BOARDING  HOUSE. 

A  boarding  house  is  a  place  where  the 
guest  is  under  an  express  contract  for  food 
and  lodging  at  a  certain  rate  for  a  certain 
period  of  time.  Willard  v.  Relnhardt  (N.  Y.) 
2  B.  D.  Smith,  148,  149. 

A  boarding  house  Is  a  house  where  the 
keeping  of  boarders  generally  is  carried  on, 
and  which  is  held  out  by  the  owner  or  keep 
er  as  a  place  where  boarders  are  kept  1 
private  housekeeper  who  entertains  a  board- 
er for  hire,  in  a  single  instance,  is  not  a 
boarding  house  keeper.  A  ''boarding  house^* 
is  not  in  common  parlance  or  in  legal  mean- 
ing, every  private  house  where  one  or  more 
boarders  are  kept  occasionally  only  and  on 
special  considerations;  it  is  a  quasi  public 
house  where  boarders  are  generally  and 
habitually  kept,  and  which  is  held  out  and 
known  as  a  place  of  entertainment  of  that 
kind.  Cady  v.  McDowell  (N.  Y.)  1  Lans.  484, 
486. 

A  boarding  house  Is  for  the  accommoda- 
tion only  of  those  who  are  accepted  as  guests 
by  the  proprietor,  and  is  as  much  a  private 
house  as  if  there  were  no  boarders.  A  house 
Is  private  though  the  head  of  the  family 
boards  his  son,  and.  If  taking  a  relative  to 
board  does  not  change  the  character  of  a 
private  house,  is  it  affected  by  receiving  a 
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stranger   aB   a    lodger?     Commonwealth   t. 
Guncanaon  (Pa.)  8  Brewst  844,  347. 

Am  dwellias  l&oiise. 

See  '^Dwelling-— Dwelling  House." 

.  Ilia  and  l&otel  distinsnisbed* 

See  "Inn";   "HoteL" 

Am  public  lLo«se» 
See  "Public  House.** 

May  oomtain  b«r  aad  bilUard  rooois. 

"Boarding  house/*  as  used  in  representa- 
tions as  to  the  occupancy  of  a  house  in  an 
application  for  insurance,  stating  that  it  was 
occupied  as  a  "boarding  house,"  meant  a 
house  kept  principally  for  the  residence  of 
permanent  boarders;  and  the  fact  that  It  had 
a  bar  and  billiard  room,  while  rendering  the 
description  incomplete,  did  not  render  it 
false.  Martin  y.  City  Ins.  Co.,  44  N.  J.  Law, 
486,492. 


BOARDINQ  HOUSE  KEEPER, 

As  innkeeper,  see  "Innkeepers.** 

Where  a  person  lives  at  a  hotel  as  a  regu- 
lar boarder  by  the  month,  at  a  fixed  price, 
he  is  in  no  sense  a  guest,  so  as  to  hold  the 
proprietors  liable  as  innkeepers,  but  they  are 
liable  only  as  boarding  house  keepers.  Law- 
rence y.  Howard,  1  Utah,  142,  143. 

"Boarding  house  keeper,"  as  used  in 
Sess.  Laws  1860,  771,  giving  the  keeper  of  a 
boarding  house  a  lien  on  the  property  of  a 
boarder  to  the  extent  of  the  board  due, 
means  "one  who  furnishes  accommodations 
for  a  definite  period,  as  by  the  week  or 
month,  at  a  rate  of  compensation  agreed  on." 
Stewart  v.  McCready  (N.  Y.)  24  How.  Prac, 
62. 

As  used  in  Act  June  27,  1859,  c.  2230, 
providing  that  all  "boarding  house  keepers" 
shall  have  a  lien  on  all  the  baggage  and  ef- 
fects of  their  guests  and  boarders,  Includes 
innkeepers  who,  in  addition  to  their  business 
as  innkeepers  strictly,  also  take  boarders. 
Cross  v.  Wllkins,  43  N.  H.  332,  336. 

BOARDIKQ  HOUSE  PURPOSES. 

Where  the  occupants  of  a  building  fitted 
up  one  side  of  a  room  with  several  stalls 
where  oysters,  cooked  and  raw,  pies,  cheese, 
etc.,  were  served  to  persons  who  might  call 
for  the  same,  mostly  to  teamsters  and  others 
who  were  stopping  in  the  village  for  a  short 
time,  the  building  is  used  for  "hotel  and 
boarding  house  purposes,"  within  the  restric- 
tion of  a  deed  prohibiting  the  use  for  such 
purposes.  Stevens  v.  Pillsbury,  67  Vt  205, 
210,  52  Am.  Rep.  121. 


BOAT. 


See  "Canal  Boat";  "Ferryboat";  "Ship"; 
"VesseL" 

A  barge  is  a  boat  or  vesselt  and  hence  la 
within  the  letter  of  a  law  relating  to  "boats 
and  vessels."  The  Resort  v.  Brooke,  10  Mo. 
531,  534. 

That  species  of  watercraf  t  known  on  the 
western  rivers  of  Pennsylvania  as  "barges" 
are  neither  ships,  boats,  nor  vessels,  within 
an  act  giving  a  lien  for  work  furnished  in 
their  construction  or  repair.  Appeal  of  Nease 
(Pa.)  8  Grant,  Cas.  110,  113. 

As  eompleted  TesseL 

A  */boat,"  within  the  marine  Men  law,  is 
one  that  is  complete  and  capable  of  being 
used  to  carry  freight  or  passengers.  The 
hull  of  a  boat,  without  other  parts  necessary 
to  its  use,  is  not  a  "boat"  to  which  a  lien 
can  attach.  Northup  v.  The  Pilot,  6  Or.  297, 
209. 

A  small  unfinished  boat  still  In  the  bands 
of  the  builder,  and  unfit  for  use,  is  not  a 
"vesser'  within  the  statute  punishing  the 
burning  of  the  same.  Commonwealth  v. 
Francis  (Mass.)  Thacher,  Cr.  Cas.  240,  242. 

As  a  home. 

See  "House." 

Steamboat. 

The  term  "boats,  vessels  and  other  craft** 
in  St.  7  &  8  Geo.  IV,  c.  75,  f  57,  authorizing 
by-laws  for  the  government  of  "boats,  ves- 
sels and  other  craft"  to  be  rowed  or  worked, 
includes  steamboats.  Tisdell  t.  Combe»  7 
Adol.  &  £1.  788. 

Toe* 

"Boats  used  for  the  transportation  of 
freight  and  passengers,"  within  the  meaning 
of  a  statute  authorizing  a  canal  company  to 
charge  tolls  upon  all  boats,  vessels,  steam- 
boats, and  other  craft  used  for  the  transpor- 
tation of  freight  or  passengers,  does  not 
include  tugs  engaged  in  towing  freight  or 
passenger  vessels  through  the  canal,  or  pass- 
ing through  the  canal  on  their  return  trip. 
Sturgeon  Bay  &  L.  M.  Ship  Canal  &  Harbor 
Co.  V.  Leatham,  45  N.  E.  422,  423,  164  UL  238. 

Vessel  distinffitlsl&ed. 

The  term  "boat"  Is  constantly  used  to 
designate  small  watercraft  without  a  deck. 
In  common  parlance  and  maritime  usage, 
there  is  a  distinction  between  "vessels"  and 
"boats,"  the  term  "vessel"  being  never,  or 
at  least  very  rarely,  used  to  designate  any 
watercraft  without  a  deck.  In  Hortlmo^a 
Commercial  Dictionary  a  "boat"  Is  defined 
to    be    a    "small    open    vessel,    oomnunly 
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wrought  by  oan."  The  general  sense  In 
which  the  term  **yes8er'  Is  used  in  our  laws 
is  In  contradistinction  to  an  open  boat,  and 
excludes  the  latter,  and  such  is  its  use  in 
Act  May  15,  1820,  c.  122,  3  Stat.  602,  prohibit- 
ing commercial  Intercourse  from  the  British 
colonies.  United  States  v.  Open  Boat  (U.  S.) 
27  Fed.  Gas.  346,  852. 

Wl&arf  boat  or  floating  wharf* 

The  term  '*boats  and  other  Yessels,**  In 
a  statute  giving  a  lien  upon  boats  and  other 
vessels  for  construction,  repairs,  and  sup- 
plies, applies  exclusively  to  vessels  intended 
for  navigation,  and  does  not  include  a  float- 
ing wharf  constructed  for  receiving,  storing, 
and  forwarding  merchandise.  Olmsted  t. 
McNall  (Ind.)  7  Blackf.  387,  388. 

Where  the  term  "boat"  is  used,  we  are 
likely  to  catch  the  idea  of  locomotion,  of 
passing  or  transportation  from  one  point  to 
another,  without  hesitating  to  inquire  wheth- 
er that  term  is  ever  applied  to  other  struc- 
tures which  have  no  power  of  locomotion, 
no  propelling  force  by  which  they  can  move 
from  point  to  point  The  wharfboat  is  not  a 
"boat."  It  has  no  mobility,  no  apparatus  to 
change  place,  or  power  to  retain  position  oth- 
er tban  land  fastenings.  It  is  a  building,  a 
floating  business  house,  or,  rather,  a  business 
house  upon  the  surface  of  wate^  and  sua- 
tained  by  its  cables.  Galbreatb  v  Davidson, 
25  Ark.  480,  494,  09  Am.  Dec  23P 

BOAT  BUIIiDINO. 

Boat  building  is  not  the  purpose  of  the 
construction  of  dry  docks,  which  are  rather 
for  the  purpose  of  repairing  boats,  and  there- 
fore an  exemption  from  taxation  of  capital  or 
property  used  in  boat  building  is  not  an  ex- 
emption of  a  dry  dock.  The  court  cannot  ex- 
tend the  article  which  exempts  property  used 
In  boat  building  to  mean  to  exempt  articles 
used  in  boat  repairing.  Robertson  v.  City  of 
New  Orleans,  12  South.  753,  754,  45  La.  Ann. 
617,  20  L.  B.  A«  681. 

BOATABLB. 

Const,  c.  2,  §  40,  providing  that  the  in- 
habitants of  the  state  shall  have  libei*ty  in 
seasonable  times  to  fish  In  all  "beatable" 
and  other  waters  not  private  property,  under 
proper  regulations,  refers  to  waters  that  are 
of  common  passage  as  highways.  The  word 
"beatable"  is  an  apt  one  to  express  the  com- 
mon-law status  of  nonnavigable  waters,  pub- 
lic in  use,  though  private  in  ownership;  that 
is,  common  highways.  It  is  unwarrantable 
to  say  that  "beatable"  as  used  was  intended 
to  embrace  all  waters  beatable  in  fact,  though 
private  in  use  as  well  as  in  ownership,  for 
the  common  law,  with  reference  to  which  the 
framers  are  presumed  to  have  acted,  does 
not  give  such  waters  the  status  of  boatability, 
1  Wds.  &  P.— «2 


but  dassea  them  by  tbemselves  as  private, 
not  only  in  propriety  or  ownership,  but  in 
use  as  little  streams  or  rivers  that  are  not  of 
common  passage  for  the  king's  subjects. 
New  England  Trout  Jb  Salmon  Club  v. 
Mather,  85  AU.  823,  32»,  68  Y t  838,  88  L.  R. 
A.  568. 

BOC. 

"Boc^  If  a  Saxon  word,  signifying  a 
beech  tree.  Bcoville  t.  Toland  (U.  S.)  21  Fed. 
Caa.  863,  864. 

BOCK  BEER. 

It  is  judicially  known  as  t  matter  of 
common  knowledge  that  bock  beer,  or  com- 
mon beer,  Is  a  malt  liquor.  Pedigo  t.  Com- 
monwealth (Ky.)  70  8.  W.  659,  660. 

BODILY. 

The  word  "bodily"  means  pertaining  to 
or  concerning  the  body;  of  or  belonging  to 
the  body,  or  the  physical  constitution;  not 
mental,  but  corporeal.  Terre  Haute  Electric 
Ry.  Co.  V.  Lauer,  52  N.  B.  703,  706,  21  Ind. 
App.  466. 

BOnHiY  HARM. 

See  "Great  Bodily  Harm."* 

"Bodily  harm"  is  any  touching  of  the 
person  of  another  against  his  will  with  phys- 
ical force,  in  an  intentional,  hostile,  and  ag- 
gressive manner,  or  a  projecting  of  such  force 
against  his  person.  People  v.  Moore,  8  N. 
Y.  Supp.  150,  160,  50  Hun,  356. 

BODHiT  HEIB8. 

See  "Heirs  of  the  Body." 

The  expression  "bodily  heirs"  is  equiva- 
lent to  "heirs  of  the  body."  Stratton  v.  Mc- 
Kinnle  (Tenn.)  62  S.  W.  636.  640;  Craig  v. 
Ambrose,  4  S.  R  1,  2,  80  Ga.  134. 

In  construing  a  devise  to  a  devisee  and 
bodily  heirs,  the  words  "bodily  heirs"  have 
no  other  or  different  meaning  than  the  words 
"heirs  of  his  body."  Turner  v.  Hause.  65 
N.  E.  445,  447,  199  111.  464  (citing  Dinwiddle 
V.  Self,  145  111.  290,  83  N.  E.  892;  Kyner  v. 
Boll,  182  111.  171,  54  N.  B.  925). 

In  Kyner  v.  Boll,  182  111.  171,  54  N.  E 
925,  it  was  held  that  a  conveyance  to  a  gran- 
tee and  her  "bodily  heirs"  creates  an  estate 
in  fee  tail  general  at  common  law,  but,  since 
the  abolition  of  estates  tail,  passes,  under 
section  6  of  the  conveyance  act,  an  estate  for 
the  grantee's  natural  life  only,  with  a  remain- 
der in  fee  simple  absolute  to  the  person  to 
whom  the  estate  tail  would,  on  the  death  of 
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the  grantee,  first  pass  at  common  law.  At 
common  law  a  devise  to  a  devisee  and  the 
heirs  of  his  body  created  an  estate  tall  gen- 
eral, leaving  in  the  heirs  at  law  of  the  de- 
visor the  reversion  in  case  of  an  entire  fail- 
ure of  issue.  In  construing  provisions  of  this 
kind  in  a  will,  the  words  *'bodily  heirs"  have 
no  other  or  diCTerent  meaning  than  the  words 
•*heirs  of  the  body."  Turner  v.  Hause,  65  N. 
B.  445,  447,  199  111.  464. 

'*Bodily  heirs,"  as  used  in  a  will  giving 
a  portion  of  an  estate  to  testator's  daughter 
and  her  bodily  heirs,  should  be  construed  in 
their  popular  signification  as  synonymous 
with  the  word  "children"  or  "descendants," 
and  not  in  their  technical  sense.  Righter  v. 
Forrester,  64  Ky.  (1  Bush)  278.  279;  Mitchell 
V.  Simpson,  10  S.  W.  372.  373,  88  Ky.  125. 

BODUY  INFIRMITY. 

As  used  in  Code  Cr.  Proc.  art  772,  pro- 
viding that  depositions  of  witnesses  may  be 
read  when  by  reason  of  bodily  infirmity  such 
witness  cannot  attend,  "bodily  infirmity" 
means  such  an  illness  or  Infirmity  that  no  rea- 
sonable hope  remains  that  the  witness  will 
be  able  to  appear  in  court  on  any  future  oc- 
casion. Collins  V.  State.  5  S.  W.  848.  850, 
24  Tex.  App.  141. 

An  "infirmity  of  the  body,"  as  the  term 
implies,  is  something  that  materially  impairs 
the  bodily  powers,  and  a  statement  in  an 
application  for  an  Insurance  policy  that  the 
applicant  had  never  had  any  bodily  infirm- 
ity is  not  disproved  by  the  fact  that  during 
the  Civil  War  he  had  received  a  gunshot 
wound.  Black  v.  Travellers'  Ins.  Co.  (U.  S.) 
121  Fed.  732,  733,  58  C.  C.  A«  14,  61  L.  R.  A. 
500. 

Insanity. 

Under  a  policy  of  insurance  providing 
that  the  insurance  shall  not  extend  to  death 
or  disability  which  may  have  been  caused 
wholly  or  in  part  by  bodily  infirmities  or 
disease  the  words  "bodily  infirmities  or  dis- 
ease" do  not  include  insanity,  though  in- 
sanity or  unsoundness  of  mind  often,  if  not 
always,  is  accompanied  by  or  results  from 
disease  of  the  body,  yet  "mental"  are  distin- 
guished from  "bodily"  diseases.  In  the 
phrase  "bodily  Infirmities  or  disease"  the 
word  "bodily"  grammatically  applies  to  "dis- 
ease" as  well  as  to  "infirmities,"  and  it  can- 
not but  be  80  applied  without  disregarding 
the  fundamental  rule  of  interpretation  that 
policies  of  insurance  are  to  be  construed  most 
strongly  against  the  Insurers  who  framed 
them.  The  prefix  of  "bodily"  hardly  affects 
the  meaning  of  "infirmities."  It  is  difficult 
to  conjecture  any  purpose  It  answers  in  this 
proviso  other  than  to  exclude  mental  disease 
from  enumeration  of  the  causes  of  death  or 
disability  to  which  the  insurance  does  not 
extend.  Accident  Ins.  Co.  v.  Crandal,  7  Sup. 
Ot  685,  688,  120  U.  &  527,  30  L.  Ed.  740. 


The  term  "bodily  infirmity,"  with  refer- 
ence to  introduction  of  statement  of  witness 
in  evidence,  is  broad  enough  to  cover  a  dis- 
ease of  the  brain  or  of  any  other  part  of  the 
body,  and  hence  includes  insanity.  Stewart 
V.  State  (Tex.)  26  S.  W.  203. 

Temporary  infirmity. 

An  amcmic  murmur  indicating  no  strnc- 
tural  defect  of  tbe  heart,  but  arising  simply 
from  a  temporary  debility  or  weakened  con- 
dition of  the  body,  is  not  within  the  meaning 
of  the  term  "bodily  or  mental  infirmity"  in 
an  application  for  accident  insurance.  In 
which  the  applicant  states  his  freedom  from 
such  infirmities.  Manufacturers'  Ace.  In- 
demnity Co.  V.  Dorgan  (U.  S.)  58  Fed.  M5, 
951,  7  C.  a  A.  581,  22  L.  R.  A.  620. 

In  a  broad  generic  sense,  any  temporary 
trouble  by  reason  of  which  a  man  loses  con- 
sciousness is  a  "disease."  It  is  a  condition 
of  the  body  not  normal,  and  produced  by  the 
imperfect  working  of  some  function;  but  as 
the  imperfect  working  is  not  permanent,  and 
the  body  returns  at  once  or  in  a  short  period 
of  time  to  its  normal  condition,  it  does  not 
rise  to  the  dignity  of  a  "disease."  A  fainting 
spell  produced  by  indigestion  or  lack  of  prop- 
er food  for  a  number  of  hours,  or  from  any 
other  cause  which  would  not  indicate  any  dis- 
ease in  the  body,  but  would  show  a  mere 
temporary  disturbance  or  enfeeblement, 
would  not  come  within  the  meaning  of  the 
words  "disease  and  bodily  infirmity,"  as  used 
in  an  Insurance  policy  providing  that  the 
risk  shall  not  extend  to  death  caused  by  dis- 
ease and  bodily  infirmity.  Manufacturers' 
Ace.  Indemnity  Co.  v.  Dorgan  (U.  S.)  58  Fed. 
945,  955,  7  C.  C.  A.  581,  22  L.  B.  A.  620. 

The  words  "disease  or  bodily  infirmity.' 
as  used  in  a  provision  in  an  accident  policy 
exempting  insured  from  liability  for  injuries 
caused  thereby,  mean  practically  the  same 
thing,  and  only  include  an  ailment  or  disor- 
der of  a  somewhat  established  or  settled  char- 
acter, and  not  merely  a  temporary  disorder 
arising  from  sudden  and  unexpected  derange- 
ment of  the  system,  though  it  produces  un- 
consciousness. Meyer  v.  Fidelity  &  Casual- 
ty Co..  65  N.  W.  328,  90  Iowa,  378,  59  Am, 
St  Rep.  374. 

BODILT  INJURY. 

See  "Great  Bodily  Injury";  '^Serious  Bod- 
ily Harm  or  Injury." 

"Bodily  injuries''  does  not  necessarily 
mean  Injuries  to  the  trunk  or  main  part  of 
the  human  form,  as  distinguished  from  the 
limbs  or  head,  so  that,  under  an  allegation 
of  "bodily  injuries."  evidence  of  injury  to 
the  eyesight  may  be  introduced.  Quirk  t. 
Siegel-Cooper  Co.,  60  N.  Y.  Supp.  228,  230.  4S 
App.  Div.  464. 

A  provision  in  an  accident  policy  that 
the  insurance  shall  not  extend  to  any  '"bodily 
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Injury  of  whicb  there  shall  be  no  external 
and  yisible  sign  upon  the  body  of  insured" 
does  not  apply  to  fatal  injuries*  but  only  to 
those  not  resulting  in  death.  It  would  be 
utterly  unjust  if  this  condition  applied  in  cas- 
es of  death,  as  it  would  preclude  recovery  in 
all  instances  where  death  occurs  by  drown- 
ing, freezing,  poisoning,  suffocation,  concus- 
sion— means  of  death  leaving  no  outward 
mark — and  also  where  insured  has  been  kill- 
ed and  his  body  Is  missing.  McGlincbey  v. 
Fidelity  &  Casualty  Co.,  14  AU.  ia»  10,  80  Me. 
251,  6  Am.  St  Rep.  19a 

BODY. 

See  "Deliberative  Body";  "Public  Body."* 

In  an  indictment  for  feloniously  remov- 
ing a  "body"  from  the  grave  for  the  purpose 
of  dissection  or  sale,  the  word  **body"  will 
be  construed  to  mean  a  human  body,  without 
further  description.  People  v.  Graves  (N.  Y.) 
5  Parker,  Or.  B.  194,  141. 

Bey.  St  i  8764,  prescribing  a  penalty 
against  persons,  etc.,  having  unlawful  pos- 
session of  the  body  of  any  deceased  person, 
does  not  relate  or  apply  to  the  remains  of  per- 
sons long  buried  and  decomposed.  Carter  v. 
City  of  ZanesvUle,  52  N.  E.  126,  127,  59  Ohio 
St  170. 

Of  oorporation. 

The  term  "body,"  as  used  with  reference 
to  a  corporation,  means  the  object,  corporate 
or  politic;  not  the  aggregate  amount  of  prop- 
erty owned  by  the  corporation,  but  the  col- 
lective number  of  individual  proprietors  who 
are  incorporated.  Taylor  v.  Griswold,  14  N. 
J.  Law  (2  J.  S.  Green)  222,  239,  27  Am.  Dec. 
33. 

Of  iiutnunent. 

"Body,"  as  used  in  Code  1882,  9  8392,  re^ 
quiring  that  a  copy  of  "what  appears  upon 
the  face  and  in  the  body  of  the  policy" 
should  be  attached  to  the  complaint,  does  not 
mean  anything  less  than  if  applied  to  con- 
tracts other  than  insurance  policies,  and  cov- 
ers all  that  precedes  the  maker's  signature. 
Southern  Mut  Ins.  Co.  v.  Tumley,  27  S.  B. 
975,  976,  100  Ga.  296. 

Of  persoii. 

See  "Dead  Body.** 

"Body,"  as  used  in  an  indictment  for 
murder  stating  "the  part  of  the  body  on 
which  the  moi-tal  wound  was  Inflicted," 
means  the  trunk  of  the  human  frame,  as  dis- 
tinguished from  the  head  and  limbs.  It  is 
that  portion  which,  excluding  the  arms,  lies 
between  the  upper  part  of  the  thighs  or  hips 
and  the  neck.  Walker  v.  State,  16  South.  80, 
82,  34  Fla.  167,  43  Am.  St  Rep.  186. 

Where  the  indictment  for  murder  alleged 
tlrat  the  mortal  wound  was  inflicted  "on  the 


body^  of  deceased*  such  phrase  seems  to 
mean  the  trunk,  in  contradistinction  from 
the  head  or  limbs.  Sanchez  t.  People,  22  N. 
Y.  147,  149. 

Where  an  indictment  charges  that  a 
wound  was  inflicted  on  the  body,  the  word 
"body"  clearly  means  "that  part  of  the  hu- 
man frame  to  which  the  head  and  arms  are 
attached."  State  v.  Edmundson,  64  Mo.  898, 
402. 

BODY  OOBPOBATBi  ' 

See  "Corporate  ^dy.** 

Any  body  corporate,  see  "Any.** 

School  district  as,  see  "School  District" 

BODY  OF  oouinrr. 

Such  parts  of  rivers,  arms,  and  creeks 
of  the  sea  are  deemed  to  be  within  the  bod- 
ies of  counties  where  persons  can  see  from 
one  side  to  the  other.  Lord  Hale  uses  more 
guarded  language,  and  says  that  the  arm  or 
branch  of  the  sea  which  lies  within  the  fau- 
ces terrae,  where  a  man  may  reasonably  dis- 
cern between  shore  and  shore,  is,  or  at  least 
may  be,  within  the  "body  of  a  county." 
Hawkins  (2  P.  C.  c.  9,  i  14)  has  expressed 
the  rule  in  its  true  sense,  and  confines  it  to 
such  parts  of  the  sea  where  a  man  standing 
on  the  one  side  may  see  what  is  done  on  the 
other.  United  States  t.  Gnish  (U.  S.)  26 
Fed.  Cas.  48,  51. 

Vessels  are  lying  "within  the  body  of  the 
county,"  within  St  1804,  c  131,  when  lying 
within  the  water  which  flows  within  the 
county,  and  not  upon  the  high  seas.  Com- 
monwealth V.  Francis  (Mass.)  1  Thacher,  Cr. 
Cas.  240,  242. 

As  used  in  Revision,  §  2738,.  providing 
that  where  the  persons  summoned  to  serve  as 
grand  or  petit  Jurors  failed  to  appear,  or 
where  the  court  decides  that  they  have  been 
illegally  elected  or  drawn,  the  court  may  set 
aside  the  precept  under  which  they  were 
summoned  and  cause  a  precept  to  be  issued 
commanding  the  sheriff  to  summon  a  suffi- 
cient number  of  persons  from  the  "body  of 
the  county"  to  serve  as  Jurors  at  the  term 
of  court  then  being  holden,  means  from  the 
county  at  large,  from  the  people  of  the  coun- 
ty at  large  competent  to  act  as  Jurors,  and  it 
is  not  necessary  that  Jurors  should  be  sum- 
moned from  every  township  in  the  county  in 
order  to  be  summoned  from  the  body  of  the 
county.    State  v.  Arthur,  39  Iowa,  631,  632. 

In  order  to  constitute  a  Jury  of  the  coun- 
ty or  from  the  body  of  the  county,  it  is  not 
necessary  that  the  Jury  or  the  list  from 
which  it  is  drawn  shall  be  selected  from  all 
parts  of  the  county.  State  v.  Bolln,  70  Pac. 
1,  6,  10  Wyo.  439. 

Within  the  rule  that  a  common-law  Jury 
must  be  drawn  from  the  body  of  the  county, 
the  term  "body  of  the  county"  la  a  generic 
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term  applied  to  the  representation  of  the 
citizens  of  the  vicinage  embodied  In  the  list 
of  qualified  jurors  selected  by  officers  ai>- 
pointed  by  law.  It  does  not  require  an  ab- 
solutely perfect  representation  of  the  entire 
body.  Whether  that  representation,  on  a 
primary  examination  by  the  same  or  other 
officers,  in  a  less  extensive  list,  the  inherent 
character  of  the  selections  is  the  same.  They 
are  still  representative  of  the  body  of  the 
county.  People  v.  Dunn,  52  N.  Y.  Supp.  968, 
970,  31  App.  Div.  139. 

BODY  OF  ESTATE. 

In  Code,  i  1835,  providing  that  no  con- 
tract between  a  husband  and  wife  shall  be 
valid  to  impair  or  change  the  body  or  cap- 
ital of  the  personal  estate  of  the  wife  for  a 
longer  time  than  three  years  next  ensuing 
unless  it  shall  be  in  writing,  **body*'  includes 
a  vested  interest  from  which  no  present  in- 
come is  derived,  though  it  has  a  present  val- 
ue, dependent  upon  facts  which  need  not  be 
enumerated.  The  "body''  of  one's  personal 
estate  manifestly  does  not  Include  the  income 
derived  from  it,  but  does  Include  every  such 
vested  interest  as  a  policy  of  Insurance.  Syd- 
nor  V.  Boyd,  26  S.  B.  92,  93,  119  N.  C.  481. 
37  L,  R,  A.  734. 

The  word  "body,"  in  a  will  authorizing 
the  trustees  to  apply  to  the  use  of  testa- 
tor's sister  during  her  natural  life  "the  whole 
or  any  portion  of  the  body  or  capital"  of  the 
property  held  in  trust  for  her  benefit,  author- 
izes the  trustees  to  dispose  of  the  realty  as 
well  as  the  personalty,  where  both  were 
blended  in  the  same  residuary  provision. 
Ames  V.  Ames,  22  Ati.  1117,  1118,  15  R.  L 
12. 

Within  the  provision  of  a  will  whereby 
testator  directed  the  division  of  his  residu- 
ary estate  into  six  parts,  and  the  disposition 
to  be  made  by  his  executor  of  each  part,  and 
of  the  codicil  In  which  he  revoked  the  disposi- 
tion thus  made  as  to  two  parts^  and  gave 
them  to  two  trustees  to  Invest  and  apply  so 
much  of  the  Income,  and  in  such  sums,  its 
might  seem  proper  to  the  trustees,  to  cer- 
tain specified  persons  or  into  the  "body  of  my 
estate,"  the  term  "body  of  my  estate"  refers 
to  the  general  estate  represented  by  the  ex- 
ecutor, as  the  decedent's  legal  representa- 
tives, as  distinguished  from  the  trust  created 
by  the  codicil,  the  trust  not  being  the  gen- 
eral body  of  the  estate,  but  a  particular  fund 
carved  out  of  it  Meldon  v.  Devlin,  63  N. 
Y.  Supp.  172,  176,  31  App.  Div.  146. 

BODY  POIiITIO  OR  CORPORATE. 

A  "body  politic,"  says  Lord  Coke,  is  a 
body  to  take  in  succession,  formed  as  to  its 
capacity  by  policy,  and  is  therefore  called  by 
Littleton  (sections  4,  13)  a  •'body  politic."  It 
Is  called  a  "corporation"  or  "body  corporate" 
because  the  persons  are  made  into  a  body 


politic,  and  are  of  capacity  to  take,  grant 
etc.,  by  a  particular  name.  Coyle  v.  Mcln- 
tire  (Del.)  30  Ati.  728»  780.  7  HouBt  44,  40 
Am.  St  Rep.  109. 

"A  body  politic,  as  aptly  defined  In  the 
preamble  of  the  Constitution  of  Massachn- 
setts,  is  'a  social  compact  by  which  the  whole 
people  covenants  with  each  citizen,  and  each 
citizen  with  the  whole  people,  that  all  shall 
be  governed  by  certain  laws  for  the  common 
good.'  "  Munn  y.  Illlnohi,  94  U.  8.  113.  124^ 
24  L.  Ed.  77. 

"The  body  politic,"  says  the  preamble  of 
the  (Constitution  of  Massachusetts,  "la  form- 
ed by  a  voluntary  association  of  Individuals. 
It  is  a  social  compact  by  which  the  whole 
people  covenants  with  each  citizen,  and  each 
citizen  covenants  with  the  whole  people,  that 
all  shall  be  governed  by  certain  laws  for  the 
common  good."  It  is  the  duty  of  the  people, 
therefore,  in  framing  a  Constitution  of  gov- 
ernment, to  provide  for  an  Impartial  inter- 
pretation and  a  faithful  execution  of  them, 
that  every  man  at  all  times  may  find  his  se- 
curity in  them.  Williams  v.  Village  of  Port 
Chester,  76  N.  Y.  Supp.  631,  634^  72  App.  Div. 
606. 

Bodies  politic  and  corporate  have  "been 
known  to  exist  as  far  back  at  least  as  the 
time  of  Cicero,  and  Gains  traces  them  even 
to  the  laws  of  Solon  of  Athens,  who  lived 
some  500  years  before.  Pothler's  Pand.  of 
Just  bk.  3,  p.  109  (Paris  Ed.  1823).  These 
associated  bodies  or  communities  of  indi- 
viduals with  certain  rights  and  privileges 
belonging  to  them  by  law  in  their  aggre- 
gative capacity  were  styled  by  the  Romans 
'collegium,'  and  sometimes  'universitaa,'  as 
'collegia  tlblclnum,'  'collegia  aurificum,*  *col- 
legia  architectorum,'  or  society,  corporation, 
or  community  of  fiute  players,  goldsmiths, 
architects,  etc.  Id.  bk.  20,  p.  110.  The  term 
as  used  by  one  of  the  Roman  consuls  to 
describe  the  nature  of  such  a  corporation 
or  associated  body  of  individuals  under  the 
laws  of  the  republic  is  perhaps  as  appro- 
priate as  any  general  language  which  can  be 
used  to  describe  a  corporation  aggregate  at 
the  'present  day,  without  referring  to  the 
specific  object  for  which  any  particular  cor- 
poration is  organized.  I  have  thus  trans- 
lated from  the  Latin  Digest:  'But  those  who 
,are  permitted  to  form  themselves  into  a  body 
under  the  name  of  a  "corporation,"  "society," 
or  other  community,  have  within  their  pe- 
culiar jurisdiction,  as  in  the  similar  case  of 
th^  republic,  property  in  common  and  a  com- 
mon chest  or  treasury,  and  an  agent  or  head 
of  the  corporation  or  society,  by  whom,  as 
in  the  republic,  whatever  is  necessary  to  be 
done  for  the  benefit  of  the  community  may 
be  transacted.'  Dig.  lib.  8,  tit  4a.  And 
from  time  immemorial,  as  at  the  present  day, 
this  privilege  of  being  a  corporation  or  ar- 
tificial body  of  individuals,  with  power  of 
holding  their  property,  rights,  and  Unmunl- 
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ties  Id  common,  as  a  legally  organized  body, 
and  of  transmitting  the  same  In  such  body 
by  an  artificial  succession,  different  from  the 
natural  succession  of  the  property  of  indi- 
viduals, has  been  considered  a  franchise, 
which  could  not  be  lawfully  assumed  by  any 
associated  body  without  a  special  authority 
for  that  purpose  from  the  government  or 
sovereign  power."  Warner  ▼.  Beers  (N.  Y.) 
23  Wend.  108,  122. 

The  term  •*body  politic  or  corporate"  as 
used  in  Revisicm,  p.  639,  f  7,  relating  to  jus- 
tices* courts,  which  provides  that  any  body 
politic  or  corporate  in  this  state  may  sue  or 
be  sued  in  any  court  for  the  trial  of  small 
eases  in  any  action  or  proceeding  over  which 
said  court  has  jurisdiction,  means  a  domestic 
corporation.  Wheeler  &  Wilson  Mfg.  Co.  v. 
Carty,  21  Ati.  861,  63  N.  J.  Law  (24  Yroom) 
336. 

Mnniolpal  eorporattmi. 

A  "body  politic  or  corporate/'  as  defined 
by  Lord  Coke,  **!«  a  body  to  take  in  succes- 
sion, framed  as  to  its  capacity  by  policy,  and 
therefore  is  called  by  Littleton  'a  body  poli- 
tic'; and  it  Is  called  a  'corporation'  or  *t>ody 
corporate'  because  the  persons  are  made  into 
a  body,  and  are  of  capacity  to  take,  grant, 
etc,  by  a  particular  name."  A  public  cor- 
poration is  also  defined  to  be  "an  investing 
the  people  of  a  place  with  the  local  govern- 
ment thereof."  This  latter  description  is  the 
most  appropriate,  and  is  justified  by  the  his- 
tory of  these  institutions  and  the  nature  of 
the  powers  with  which  they  were  and  are  in- 
vested. The  words  do  not  include  municipal 
corporations,  but  apply  to  private  corpora- 
tions only.  People  v.  Morris  (N.  Y.)  13 
Wend.  325,  834. 

The  term  •'body  corporate,"  when  applied 
to  a  municipal  corporation,  must  be  con- 
strued as  a  body  constituted  of  all  the  in- 
habitants within  the  corporate  limits.  The 
inhabitants  are  the  corporators.  The  ofllcers 
of  the  corporation,  including  the  legislative 
or  governing  body,  are  merely  the  public 
agents  of  the  corporators.  Mathewson  v. 
Hawkins,  31  Atl.  430,  432,  19  R.  L  16. 

A  "body  corporate,"  as  used  in  Political 
Act,  c.  21,  S  18,  includes  an  organized  county 
within  the  territory.  Spencer  v.  Sully  Coun- 
ty. 33  N.  W.  97,  4  Dak.  474. 

State. 

Webster  defines  the  words  ''body  politic" 
to  be  the  collective  body  of  a  nation  or  state 
as  politically  organized  or  as  exercising  politi- 
cal functions;  also,  a  corporation.  Rev.  St 
1«M,  S  6678  (Rev.  St  1881,  9  4953),  author- 
izing recovery  in  the  name  of  tbe  state  of 
money  lost  at  gaming,  is  not  inconsistent 
with  Rev.  St  1894,  |§  2ol,  252  (Rev.  St  1881, 
il  251,  252),  requiring  every  action  to  be 
prosecuted  in  the  name  of  the  real  party  in 


interest,  except  that  a  person  expressly  au- 
thorized by  statute  may  sue  without  joining 
the  person  for  whose  benefit  the  action  is 
prosecuted;  the  state  being  a  person  under 
Rev.  St  1894,  f  1309  (Rev.  St  1881,  §  1285), 
declaring  that  the  word  "person"  extends  to 
bodies  politic  and  corporate.  Brvin  v.  State, 
48  N.  E.  249,  251,  150  Ind.  382. 

United  Statee. 

For  the  purpose  of  receiving  legacies  and 
for  many  other  purposes,  the  United  States 
is  to  be  regarded  as  a  body  politic  and  cor- 
porate. In  United  States  v.  Maurice  (U.  S.) 
26  Fed.  Cas.  1211,  Chief  Justice  Marshall 
says,  at  page  1216:  'The  United  States  is  a 
government,  and  consequently  a  body  politic 
and  corporate,  capable  of  attaining  the  ob- 
jects for  which  it  was  created  by  the  means 
which  are  necessary  for  their  attainment. 
This  great  corporation  was  ordained  and  es- 
tablished by  the  American  people,  and  en- 
dowed by  them  with  great  powers,  for  im- 
portant purposes."  In  re  Merriam's  Estate, 
36  N.  E.  505,  506,  141  N.  Y.  479. 

BOGUS  CHECK. 

The  term  **false  or  bogus  checks,"  with- 
in the  meaning  of  the  statute  making  it  crim- 
inal for  any  person  to  obtain  or  attempt  to 
obtain  from  any  other  person  or  persons  any 
money  or  property  by  means  of  the  use  of 
any  false  or  bogus  checks,  does  not  include 
a  note  or  order  given  by  defendant  and  siism- 
ed  by  himself.  Pierce  v.  People,  81  111.  98. 
101. 

BOGUS  PEDDLER. 

''The  phrase  *bogus  peddler,*  as  applied 
to  a  person,  has  no  fixed  legal  meaning, 
whether  he  is  one  who  deals  in  counterfeit 
money,  or  wooden  nutmegs,  or  tinware  is 
uncertain.  Tbe  words  have  not  acquired  by 
usage  any  certain  signification  to  enable  it  to 
be  said,  as  a  matter  of  law.  that  they  desig- 
nate one  engaged  in  a  criminal  occupation." 
Pike  V.  Van  Wormer  (N.  T.)  5  How.  Prac. 
171,  175. 

BOHEA  TEA. 

"Bohea  tea,"  as  used  in  Act  Cong.  April 
27,  1816,  c.  107,  wherein  a  duty  is  imposed 
on  Bohea  tea,  means  a  compounded  tea  made 
In  China  of  various  kinds  of  the  lowest 
priced  black  tea.  Two  Hundred  Chests  of 
Tea  V.  Smith.  22  U.  S.  (9  Wheat)  430,  439,  6 
L.  Ed.  12& 

BOLT. 

In  fiour  milling,  until  a  few  years  prior 
to  1882,  a  **bolt"  was  a  cylindrical,  hexag- 
onal, or  prismatic  hollow  structure,  mounted 
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upon  a  revoIvlDg  shaft,  and  consisting  of  a 
skeleton  frame  over  which  was  stretched 
bolting  cloth  of  the  degree  of  fineness  re- 
quired for  the  particular  work  to  he  done. 
Jonathan  Mills  Mfg.  Ck>.  T.  Whiitehurst  (U. 
S.)  56  Fed.  689,  691. 

BOLTING  CLOTH. 

Bolting  cloth  is  a  thin  silk  fabric  made 
very  carefully,  usually  in  widths  of  48  inches, 
and  designed  and  adapted  primarily  for  use 
by  millers,  but  it  is  capable  of  use  also  for 
decorative  purposes  in  making  tidies,  scarfs, 
banners,  and  art  novelties.  In  re  Van  Blank- 
ensteyn  (U.  S.)  56  Fed.  474^  476,  5  O.  a  A. 
579. 

BONA. 

"Bona,'*  as  nsed  in  the  dvil  law,  Is  al- 
most as  extensive  as  •'personal  property"  it- 
self, and  in  many  respects  it  has  nearly  as 
large  a  signification  in  the  common  law.  Tis- 
dale  V.  Harris,  37  Mass.  (20  Pick.)  9,  13. 

The  word  "bona,"  in  the  civil  law,  In- 
cludes chattels,  real  as  well  as  personal,  and 
also  lands.  Penniman  v.  French,  84  Mass. 
(17  Pick.)  404,  405,  28  Am.  Dec.  809. 

BONA  FIDE. 

See,  also,  "Good  Faith.** 

The  distinction  between  bona  fides  and 
mala  fides  is  that  the  former  requires  the 
thing  to  be  In  fact  what  it  purports  to  be, 
and  nothing  can  be  further  from  the  sim- 
ple definition  of  "bona  fide"  than  an  absolute 
sale  of  property  on  execution,  voidable  by 
reason  of  some  secret  understanding  between 
the  parties  to  create  a  mere  lien.  Webster 
V.  Denison,  25  Vt  498,  498. 

"The  statute  declares  that  a  stockholder 
must  be  a  bona  fide  stockholder  to  entitle  him 
to  vote.  This  phrase,  *bona  fide,'  in  this 
connection,  is  used  in  contradistinction  to 
*bad  faith.' "  In  re  Argus  Printing  Co.,  12 
L.  R.  A.  781,  788,  26  Am.  St  Eep.  639.  48  N. 
W.  847,  1  N,  D.  484. 

The  term  "bona  fide,"  as  used  in  the  law 
with  reference  to  bona  fide  purchasers,  means 
only  that  the  purchase  shall  be  a  real,  and 
not  a  feigned,  one;  otherwise  the  knowledge 
would  not  be  held  immaterial,  as  it  is  in  all 
the  books.  Hill  v.  Abern,  185  Mass.  58,  159 
(citing  Bicker  v.  Ham,  14  Mass.  137). 

**The  use  of  the  words  'bona  fide'  in  an 
instruction  cannot  be  understood  as  calcu- 
lated to  obscure  the  questions  before  the 
Jury.  These  words  are  used  so  often  by  our 
legislators  and  by  persons  frequenting  the 
Judicial  tribunals  of  the  country  that  they 
may  be  considered  as  well  understood,  if  not 


anglicized."    Johnson  ▼.  Sullivan,  23  Mo.  47i 
481. 

In  Knowles  Loomworks  t.  Yacher,  57 
N.  J.  Law  (28  Vroom)  490,  31  Atl.  306,  33 
L.  R.  A.  805,  it  was  held  that  the  meaniog 
of  the  words  "bona  fide,"  as  used  in  the  stat- 
ute providing  that  every  unrecorded  condi- 
tional sale  of  chattels  shall  be  void  at 
against  subsequent  purchasers  and  mort- 
gagors in  good  faith,  excluded  the  idea  that 
the  purchaser  or  mortgagor  must  also  hold 
for  value.  Cited  in  Tate  v.  Security  Trust 
Co.,  52  Atl.  313.  815,  68  N.  J.  Bq.  559. 

The  words  "bona  fide,"  as  used  in  Code, 
§  8853,  providing  that,  when  any  person  has 
bona  fide  purchased  real  estate  and  been  in 
possession  for  four  years,  the  same  shall  be 
discharged  from  the  lien  of  any  judgment 
were  intended  to  mean  the  same  thing  as  the 
words  "without  actual  notice  of  such  Judg- 
ment," which  are  the  words  used  in  the  prior 
act    Phillips  V.  Dobbins,  56  Ga.  617,  623. 

BONA  FIDE  OTiATMATfT, 

Judge  Washington  defines  a  "bona  fide 
claimant"  to  be  "one  who  supposes  that  be 
has  a  good  title,  and  knows  of  no  adverse 
claim."  Morrison  v.  Robinson,  81  Pa.  (7  Ca- 
sey) 456,  459-  (citing  Thompson  ▼.  Gray,  14 
U.  S.  [1  Wheat]  79,  4  L.  Bd.  40). 

A  bona  fide  pre-emption  claimant  is  one 
who  has  settled  on  public  land  subject  to  pre- 
emption with  the  intention  to  acquire  a  title, 
and  who  has  complied  or  is  proceeding  to 
comply  in  good  faith  with  the  requirements 
of  the  law  to.  perfect  his  right  thereto.  The 
words  "bona  fide,"  as  applied  to  a  pre-emp- 
tion claimant,  do  not  change  the  qualifica- 
tions of  such  claimant,  nor  the  conditions  on 
which,  under  the  general  law,  a  settlement 
with  a  view  to  pre-emption  is  permitted. 
Hosmer  v.  Wallace,  97  U.  S.  575,  681,  24  L. 
Ed.  1180. 

Act  Ck)ng.  July  23,  1866,  relating  to  pub- 
lic lands,  and  declaring  that  nothing  therein 
shall  be  construed  to  interfere  with  the  right 
of  "bona  fide  pre-emption  claimants,"  means 
one  who,  having  the  proper  qualifications,  in 
good  faith  settled  on  a  parcel  of  land  subject 
to  pre-emption,  with  the  intention  to  pre- 
empt it,  and  who  had  performed  or  was  pro- 
ceeding in  good  faith  to  perform  the  neces- 
sary conditions  when  the  claim  was  present- 
ed. Rutledge  v.  Miu<phy,  51  Cal.  888,  8  Cent 
Law  J.  178,  179. 

A  "bona  fide  claimant,"  under  Rev.  St 
§  2259,  is  one  who  supposes  he  has  good  ti- 
tle, and  knows  of  no  adverse  claim;  and  the 
fact  that  strict  examination  of  the  records 
might  show  his  title  to  be  void  does  not  pre- 
vent him  from  being  an  innocent  claimant 
so  as  to  preclude  his  recovery  for  Improve- 
ments made  on  the  property.  Hill  r.  Tlssier. 
15  Mo.  App.  299,  306. 
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BONA  TIDE  OREDITOB. 

A  •'bona  flde  creditor,"  within  the  mean- 
ing of  a  statute  declaring  that  every  marriage 
contract  and  every  voluntary  settlement 
made  by  the  husband  on  the  wife,  whether  in 
execution  of  marriage  articles  or  not,  must 
be  recorded  in  the  office  of  the  clerk  of  the 
superior  court  of  the  county  of  the  residence 
of  the  husband  within  fhree  months  after 
the  execution  thereof,  and  that,  on  failure  to 
comply  with  such  provisions,  such  contract  or 
settlement  shall  not  be  of  any  force  or  effect 
against  a  purchaser  or  a  creditor  or  surety 
who,  bona  fide,  and  without  notice,  may  be- 
come such  before  the  actual  recording  of  the 
same,  is  a  creditor  who  gives  credit  to  the 
hosband  on  the  faith  of  the  property  contain- 
ed in  the  marriage  settlement  Brown  T. 
Spivey,  53  Oa.  155,  159. 

The  term  ''good  faith,**  as  applied  to  the 
purchaser,  ez  vl  termini,  means  one  who  pur- 
chases without  notice  and  for  value.  This 
term  has  no  natural  application  to  a  creditor 
who  is  of  necessity  such  for  value;  and, 
without  value,  either  express  or  implied,  he 
is  not  a  creditor.  The  term  "creditor,"  as 
used  in  a  statute  making  certain  chattel 
mortgages  void  against  creditors  of  the  mort- 
gagor, and  subsequent  purchasers  and  in- 
cumbrancers of  the  property  in  good  faith, 
will  not  be  held  to  be  modified  by  the  term 
"good  faith."  Cardenas  t.  Miller,  39  Pac. 
783,  785»  108  Cal.  250,  49  Am.  St  Rep.  84. 

Of  eorporatioa. 

Code  1876|,  §  2043,  provides  that  when, 
by  the  charter,  articles  of  association,  or  by- 
laws and  regulations  of  an  Incorporated  com- 
pany, a  transfer  of  the  stock  Is  required  to  be 
made  upon  the  book  or  books  of  such  com- 
pany, no  transfer  of  stock  shall  be  valid, 
as  against  bona  fide  creditors  or  subsequent 
purchasers  without  notice,  except  from  the 
time  that  such  transfer  shall  have  been  reg- 
istered or  made  upon  the  book  or  books  of 
such  company.  Held,  that  the  words  *'bona 
flde  creditors**  meant  Judgment  creditors  hav- 
ing a  lien.    Jones  v.  Lathan,  70  Ala.  104,  160. 

Ck>de,  §  2043,  providing  that  no  transfer 
of  corporate  stock  on  the  books  of  the  cor- 
poration shall  be  valid  as  against  bona  fide 
creditors  and  subsequent  purchasers  without 
notice,  includes  attaching  creditors  who  aft- 
erward perfect  their  liens.  Berney  Nat  Bank 
V.  Plnckard,  6  South.  304,  305, 87  Ala.  577. 

BONA  riDE  ENTBTMAN. 

A  person  cannot  be  deemed  to  be  a  bona 
fide  entryman,  under  the  homestead  law,  if 
at  the  time  he  attempts  to  make  an  entry 
in  the  laud  office  when  another  person  Is  In 
the  actual,  open,  and  known  possession  of 
the  laud.  In  other  words,  tmder  such  dr^ 
cumstances  the  entryman  is  charged  with 


notice  of  the  rights  and  equities  of  the  actu- 
al occupant  Manley  v.  Tow  (U.  S.)  110  Fed. 
241,  254 

BONA  ITDE  KOU>EB. 

In  the  language  of  the  law  of  merchants, 
"a  bona  flde  holder  for  value"  is  a  phrase  of 
well-ascertained  meaning.  He  Is  such  a  one 
as  in  good  faith,  in  the  usual  course  of  busi- 
ness, without  notice  or  knowledge  of  any 
defect  in  the  title  or  the  consideration  of  a 
note,  acquires  it  for  value  paid.  Matthews 
V.  Poythress,  4  Ga.  287,  306.  See,  also,  Law- 
rence V.  Clark,  36  N.  Y,  127,  128. 

A  bona  flde  holder  for  value  of  com- 
mercial paper  Is  one  who  takes  It  before 
maturity,  for  a  valuable  consideration,  in 
the  usual  course  of  business,  without  knowl- 
edge of  facts  which  impeach  its  validity  as 
between  the  antecedent  parties,  and  without 
knowledge  of  facts  or  circumstances  that 
would  lead  a  careful  and  prudent  man  to 
suspect  that  the  paper  was  invalid  as  be- 
tween antecedent  parties.  Limerick  Nat 
Bank  v.  Adams,  40  Ati.  166, 168,  70  Vt  132. 

A  bona  flde  holder  of  negotiable  paper 
is  one  who  before  maturity  has  acquired  the 
title  in  good  faith,  for  a  valuable  considera- 
tion, from  one  capable  of  transferring  it,  or 
from  one  in  possession  of  the  paper  with 
an  apparent  right  to  transfer  it  and  without 
any  evidence  of  any  defect  In  his  right  to 
transfer.  Kneeland  v.  Miles  (Tex.)  24  S.  W. 
1113,  1115.  One  who  obtains  the  transfer  of 
negotiable  paper  before  maturity  and  for  full 
value,  without  notice  of  any  defect  in  the 
title  of  the  apparent  owner,  has  all  the  rights 
of  a  bona  flde  holder  by  title  derived  from 
the  actual  owner.  Central  Bank  of  Brooklyn 
v.  Hammett  50  N.  Y.  158,  159. 

A  bona  flde  holder  of  a  negotiable  paper 
is  one  who  takes  it  in  good  faith  for  con- 
sideration, from  one  capable  of  transferring, 
without  notice  of  the  consideration  or  attend- 
ant facts  and  circumstances.  Longwell  v. 
Day,  1  Mich.  N.  P.  286,  290. 

In  order  to  destroy  the  standing  of  a  pur- 
chaser of  a  note  as  a  bona  flde  holder,  it 
must  be  shown  that  he  did  In  fact  know  its 
character,  or  willfully  refrained  from  learn- 
ing when  opportunity  offered;  but  knowledge 
may  be  established  by  circumstantial  evi- 
dence, so  that,  where  the  fact  of  the  invalid- 
ity of  the  note  was  published  in  papers  to 
which  purchaser  was  a  subscriber,  it  is  suffi- 
cient to  show  that  he  was  not  a  bona  flde 
holder.  Haggard  v.  Petterson,  78  N.  W.  53, 
54,  107  Iowa,  417. 

A  purchaser  of  negotiable  railroad  bonds 
In  good  faith  and  for  their  full  market  value 
may  be  a  bona  flde  holder,  although  some  of 
the  Interest  coupons  attached  thereto  were 
past  due  and  unpaid  at  the  time  of  the  pur- 
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chase.  Long  Island  Loan  &  Trust  Co.  v. 
Columbus,  C.  &  I.  O.  R.  Co.  (U.  S.)  65  Fed. 
455.  457. 

One  who  pays  a  note  for  yaUiable  consid- 
eration, without  any  notice  or  ground  to  su^ 
pect  any  defect  in  the  title  of  the  person 
from  whom  It  was  taken,  or  any  defense 
against  the  note.  The  bona  fide  holder  of 
negotiable  paper,  who  has  received  it  for  a 
valuable  consideration,  without  notice  or 
reasonable  ground  to  suspect  any  defect, 
is  entitled  to  full  protection;  but,  where  he 
received  it  for  an  antecedent  debt,  either  as 
a  nominal  payment  or  as  a  security  for  pay- 
ment, without  giving  up  any  security  for 
such  debt  which  he  previously  had,  or  paying 
any  money  or  giving  any  new  consideration, 
he  is  not  a  holder  for  a  valuable  considera- 
tion. The  principle  of  protecting  the  bona 
fide  holder  of  paper,  who  has  paid  value  for  it 
or  relinquished  some  valuable  security  there- 
for, is  derived  from  the  doctrines  of  the 
courts  of  equity  in  other  cases  where  a  pur- 
chaser has  obtained  the  legal  title  without  no- 
tice of  the  equitable  rights  of  a  third  person. 
Stalker  v.  McDonald  (N.  Y.)  6  Hill,  93.  00,  40 
Am.  Dec.  889. 

Payee. 

A  bona  fide  holder  of  a  negotiable  Instru- 
ment is  one  to  whom  the  instrument  has  been 
transferred  by  the  payee  or  by  some  subse- 
quent indorsee  for  value  and  before  due,  and 
without  any  notice  of  any  defect  in  the  in- 
strument A  payee  is  not  a  bona  fide  holder. 
Hagan  v.  Bigler,  49  Pac.  1011,  5  Okl.  575. 

Pledgee. 

A  party  receiving  negotiable  paper  before 
due,  as  collateral  security  to  a  loan  then 
made,  without  notice  of  any  infirmity  in  the 
note,  is  a  bona  fide  holder.  First  Nat.  Bank 
V.  Shue,  78  N.  W.  647.  119  Mich.  500. 

A  person  who  gives  his  money,  goods, 
or  credit  for  a  note  at  the  time  of  receiving 
it,  or  who  then  on  account  of  it  sustained  loss 
or  Incurred  liability,  is  a  holder  in  due  course 
of  commercial  transactions;  and,  where  one 
holds  a  note  in  such  a  manner,  the  fact  that 
the  collateral  taken  with  it  was  transferred 
in  fraud  of  a  third  person  will  not  affect  the 
holder's  rights  in  relation  thereto,  he  not 
knowing  of  the  fraud.  Consequently,  where 
bank  stock  was  given  as  security  at  the  time 
of  the  renewal  of  a  note  by  the  execution  of 
a  new  one,  the  holder  of  such,  note  and  securi- 
ty was  a  bono  fide  holder  thereof  In  the  due 
course  of  trade.  Such  a  transaction  Is  not 
like  the  receipt  of  collaterals  upon  an  old 
note  which  continues  to  exist,  and  is  not  bas- 
ed on  a  consideration  of  the  collaterals.  In 
the  one  case  the  collaterals  may  be  sur- 
rendered to  the  rightful  owner,  leaving  the 
consideration  of  the  debt  unaffected.  In  the 
other  case  the  collaterals  cannot  be  taken 
vrithout  depriving  the  creditor  of  a  part  of 


the  consideration  of  his  contract    Cherry  ?• 
Frost,  75  Tenn.  (7  Lea)  1,  6, 

Pvrobaser  from  bona  llde  Itoldev. 

A  purchaser  of  a  negotiable  instrument 
from  a  bona  fide  holder  for  value  acquires 
a  good  title  to  it  as  an  innocent  purchaser, 
and  is  himself  a  bona  fide  holder  for  valuer 
and  may  recover  th^eon,  free  from  equities, 
though  he  may  have  had  notice  of  infirmi- 
ties or  equities  in  the  note  when  he  took  It 
Bodley  v.  Emporia  Nat  Bank,  16  Pac  88,  89, 
38  Kan.  59. 

A  bona  fide  holder  for  value  of  negotia- 
ble instruments  includes  a  purchaser  of  such 
paper,  though  he  has  knowledge  of  equities 
existing  between  the  original  parties  to  the 
paper,  which  his  vendor  did  not  have  when 
he  became  the  owner,  for  the  purchaser  is 
not  affected  by  such  equities,  but  stands  on 
the  title  of  the  prior  owner,  and  his  title  is 
intact.  Butterfield  v.  Town  of  Ontario  (U. 
S.)  32  Fed.  891,  892. 

BONA  FIDE  OOOUPAHT. 

A  bona  fide  occupant  is  one  who  supposes 
he  has  a  good  title,  and  knows  of  no  adverse 
claim.  Phillips  v.  Stroup  (Pa.)  17  AU,  220^ 
221. 

A  bona  fide  occupant  is  one  who  not  only 
honestly  supposes  himself  to  be  vested  with 
the  true  title,  but  is  ignorant  that  the  title 
is  contested  by  any  other  person  claiming  a 
superior  right  to  it  Gresham  r.  Ware,  79 
Ala.  192,  199. 

BONA  FIDE  POSSESSOR. 

A  bona  fide  possessor  of  real  estate  is 
one  who  not  only  supposes  himself  to  be  the 
true  proprietor  of  the  land,  but  who  is  ig- 
norant that  his  title  is  contested  by  some  oth- 
er person  claiming  a  better  right  to  it.  Green 
V.  Blddle,  21  U.  S.  (8  Wheat)  1,  79.  5  L.  Ed. 
547;  Canal  Bank  v.  Hudson,  4  Sup.  Ct  303, 
311,  111  U.  8.  66,  28  L.  Ed.  354;  Dom  T.  Dun- 
ham, 24  Tex.  3G6,  379  (citing  Green  v.  Biddle^ 
21  U.  S.  [8  Wheat.]  1.  5  L.  Eki.  547;  Bright 
V.  Boyd  [U.  S.J  4  Fed.  Cas.  127;  Houston  v. 
Sneed.  15  Tex.  310;  Saunders  v.  Wilson,  19 
Tex.  194);  Henderson  v.  Pickett's  Heirs.  20 
Ky.  (4  T.  B.  Mon.)  64,  60,  16  Am.  Dec  130; 
Sartain  v.  Hamilton,  12  Tex.  219,  222,  62 
Am.  Dec.  524;  McLaughlin  t.  Bamom,  31 
Md.  425,  454. 

Adams*  Glossary  defines  a  "bona  fide 
possessor"  as  one  who,  being  in  actual  pos- 
session, is  excusably  ignorant  of  the  facts 
which  show  he  is  not  entitled  to  possess. 
Possession  In  good  faith  involves  not  only  the 
honest  belief  in  the  possessor's  title,  but  the 
absence  of  all  knowledge  on  his  part  of  any 
facts  or  circumstances  which  ought  to  put 
him  upon  Inquiry,  or  tend  to  render  his  pos- 
session unconscientious.  Lindt  T.  XJihleln,  89 
N.  W.  214,  216,  116  Iowa,  4S. 
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A  "bona  fide  possessor"  of  land  is  one 
who  not  only  supposes  himself  to  be  the  true 
owner  of  land,  but  who  is  ignorant  that  his 
title  is  contested  by  any  one  claiming  a  bet- 
ter right  to  it  One  is  a  bona  fide  possessor 
of  land  where  he  makes  an  innocent  mistake 
hi  point  of  law;  for  instance,  as  to  the  con- 
struction of  a  demise,  the  due  execution  of  a 
power,  and  the  like,  where,  though  aware  of 
the  opposing  claim,  he  may  have  entered  in 
full  confidence  of  the  validity. of  his  title. 
Sartain  v.  Hamilton,  12  Tex.  210,  222,  62  Am. 
Dec.  524. 

*'He  is  a  bona  fide  possessor  who  pos- 
sesses as  owner  by  virtue  of  an  act  suffi- 
cient in  terms  to  transfer  the  property,  the 
defects  of  which  he  was  ignorant."  Oiv, 
€k)de,  art  603.  Beard  v.  Luf  riu,  16  South. 
207,  200,  46  La.  Ann.  875. 

BOKA  TIDE  PUBOHASEB. 

The  term  "bona  fide  purchaser**  means  a 
purchaser  in  good  faith,  without  notice  and 
for  a  valuable  consideration.  Young  ▼.  Scho- 
field.  34  S.  W.  407,  400,  132  Mo.  650;  Pickett 
V.  Barron  (N.  Y.)  20  Barb.  505,  507;  Merritt  v. 
Northern  R.  Co.(N.Y.)  12  Barb.  605.  600;  Ten 
Eyck  ▼.  Whltbeck,  31  N.  B.  004,  006.  135  N.  Y. 
40,  81  Am.  St.  Rep.  800;  Alden  v.  Tmbee,  44 
Conn.  455,  450;  Webster  v.  Howe  Mach.  Co., 
S  Atl.  482,  487,  64  Conn.  304;  Bowman  v. 
Griffith,  53  N.  W.  140,  141,  35  Neb.  361;  Greg- 
ory V.  Whedon,  1  N.  W.  300,  311,  8  Neb.  373; 
Veith  V.  McMurtry,  42  N.  W,  6,  0,  26  Neb. 
341;  Buchanan  v.  Wise,  44  U.  W.  458,  463, 
28  Neb.  312;  Guard  v.  Rowan,  8  111  (2  Scam.) 
400,  501;  Scott  V.  McGraw,  20  Pac.  260,  261, 
S  Wash.  St  676;  Cloud  v.  Dupree,  28  Ga. 
170,  173. 

"The  term  'bona  fide  purchaser*  has  a 
well-settled  meaning  in  the  law.  It  does  not 
require  settlement  or  occupancy.  Any  one  is 
a  bona  fide  purchaser  who  buys  in  good  faith 
and  pays  value."  United  States  v.  Des 
Moines  Nav.  &  R.  Co.,  12  Sup.  Ct  308,  312, 
142  XJ.  S.  510.  35  L.  Ed.  1000. 

A  bona  fide  purchaser  Is  one  who  at  the 
time  of  his  purchase  advances  a  new  con- 
sideration, surrenders  some  security,  or  does 
some  other  act  which  leaves  him  in  a  worse 
position  if  his  purchase  should  be  set  aside, 
and  purchases  in  the  honest  belief  that  his 
vendor  had  a  right  to  sell  without  notice,  ac- 
tual or  constructive,  of  any  adverse  rights, 
claims,  interests,  or  equities  of  others  in  or  to 
the  property  sold.  A  mortgagee  is  a  purchas- 
er to  the  extent  of  his  claim,  and  is  entitled 
to  protection,  as  a  bona  fide  purchaser, 
against  all  secret  equities  and  trusts  of  which 
he  had  no  notice.  A  creditor  who  makes 
advancements  under  the  security  of  a  deed 
of  trust.  In  good  faith,  without  notice  of  a 
vendor's  equitable  lien  for  the  purchase  mon- 
ey. Is  entitled  to  the  protection  of  a  bona  fide 
purchaser.    It  necessarily  follows  that  when 


a  creditor  makes  advances  or  extends  the 
time  of  the  payment  of  his  pre-existing  debt 
for  a  definite  time,  or  surrenders  a  valuable 
security  on  the  condition  that  his  debtor  se- 
cures him  in  the  payment  of  his  advances 
and  pre-existing  debt  by  a  deed  ol  trust, 
and  the  debtor,  in  the  performance  of  the 
condition,  executes  the  deed  of  trust,  the 
creditor  is  entitled  to  protection  as  a  bona 
fide  purchaser  for  a  valuable  consideration. 
Fargason  v.  Edrington,  40  Ark.  207,  214,  4 
S.  W.  763.  A  person  who,  without  notice  that 
his  debtor  has  procured  goods  on  credit  by 
fraud,  took  $4,000  worth  of  them  in  payment 
of  a  pre-existing  debt  of  $4,100,  and  pays  the 
balance  of  $800  in  cash,  is  a  bona  fide  pur- 
chaser, as  against  the  debtor's  vendor. 
Woolridge  v.  Thiele,  65  Ark.  45,  47,  17  S.  W. 
840. 

A  bona  fide  purchaser  Is  one  who  buyn 
property  of  another  without  notice  that  some 
third  party  has  a  right  to  or  Interest  In  such 
property,  and  pays  a  full  price  for  the  same 
at  the  time  of  such  purchase,  or  before  he 
has  notice  of  the  interest  of  such  other  in 
the  property.  Salmon  v.  Norris,  81  N.  Y. 
Supp.  802,  804,  82  App.  Biv.  362. 

A  bona  fide  purchaser,  entitled  to  pro- 
tection against  prior  equities  or  latent  in- 
firmities in  the  title  of  his  vendor,  who  is  ap- 
parently seised,  and.  In  the  transaction  with 
him,  pretends  to  be  seised,  in  fee  of  the  legal 
estate,  is  one  who,  in  good  faith,  without 
notice,  parts  with  value  or  changes  his  posi- 
tion for  the  worse  under  the  belief  that  he  Is 
acqufring  the  legal  estate.  Good  faith  and 
a  valuable  consideration  are  the  essential  el- 
ements of  a  bona  fide  purchaser  a  court  of 
equity  will  not  disturb.  The  two  must  con- 
cur. Webb  V.  Elyton  Land  Co.,  18  South. 
178,  180,  106  Ala.  471  (quoting  and  approv- 
ing Thames  v.  Rembert's  Adm'r,  63  Ala.  661). 

The  essential  elements  which  constitute 
a  bona  fide  purchaser  are  a  valuable  consid- 
eration, the  absence  of  notice,  and  the  pres- 
ence of  good  faith.  Citizens'  Bank  v.  Shaw, 
84  N.  W.  770.  782,  14  S.  D.  107;-  United  States 
V.  Winona  &  St  P.  Ry.  Co.  (U.  S.)  67  Fed.  048. 
062,  15  C.  C.  A.  06;  Id.,  17  Sup.  Ct  368,  371, 
165  U.  S.  463,  41  L.  Ed.  780;  United  States  v. 
California  &  O.  Land  Co.,  13  Sup.  Ct  45a 
462,  148  U.  S.  31,  37  L.  Ed.  354. 

A  purchaser  of  land,  who  has  paid  a 
valuable  consideration  therefor,  is  a  bona  fide 
purchaser,  and  mere  absence  of  knowledge  at 
the  time  of  the  purchase  is  the  test  of  his 
bona  fide  character,  not  absence  of  that  which 
might  induce  inquiry.  Varwig  v.  Cleveland, 
C,  C.  &  St  L.  R.  Co.,  44  N.  E.  02,  01,  54  Ohio 
St  455. 

The  term  "bona  fide,"  when  used  In 
speaking  of  bona  fide  purchasers  of  property, 
in  the  law  relative  to  fraudulent  conveyances, 
means  only  that  the  purchase  shall  be  a  real, 
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and  not  a  feigned,  one.    Jones  y.  Light,  90 
Aa  71,  73,  86  Me.  437. 

By  a  "bona  fide  purchaser,'*  as  the  term 
is  used  in  the  statute  providing  ''that  no 
mortgage,  nor  any  deed,  or  conveyance  or 
writing  in  the  nature  of  a  mortgage,  shall 
defeat  or  prejudice  the  title  or  interest  of 
any  bona  fide  purchaser  of  any  lands,  tene- 
ments, or  hereditaments,  unless  the  same 
shall  have  been  duly  registered,"  etc.,  is 
meant  a  person  who  buys  without  knowledge 
of  the  prior  mortgage,  and  who  would  in 
fact  be  defrauded  if  such  prior  incumbrance 
were  to  stand  In  opposition  to  his  title.  Dun- 
ham V.  Dey  (N.  Y.)  15  Johns.  555,  568,  8  Am. 
Dec.  282. 

To  constitute  a  bona  fide  purchaser  up- 
on a  foreclosure  sale,  the  purchase  must  be 
made  for  a  valuable  consideration  and  with- 
out notice.  Jordan  v.  Humphrey,  18  N.  W. 
450,  451,  81  Minn.  485. 

A  bona  fide  purchaser  Is  one  who  pur- 
chases for  an  honest,  legitimate  purpose,  as 
counterdistinguished  from  one  who  purchases 
for  some  fraudulent  or  improper  purpose,  and 
hence  every  person  buying  at  a  sheriff^s  or 
constable's  sale  for  the  purpose  of  satisfying 
an  honest  debt  is  a  bona  fide  purchaser. 
Wood  V.  Moorhouse  (N.  Y.)  1  Lans.  405,  412. 

Svffloieney  of  conslderatioiu 

A  bona  fide  purchaser  is  one  who  has 
either  paid  or  advanced  money  on  the  faith 
of  the  debtor's  actual  title  to  the  property 
transferred.  Tyler  v.  Abergh,  3  Atl.  904,  66 
Md.  18;  Wells,  Fargo  &  Co.  v.  Smith.  2 
Utah,  39,  62.  Where  a  vendee,  by  an  agree- 
ment with  the  vendor,  indorsed  the  purchase 
price  on  a  note  he  held  against  the  vendor, 
he  was  not  a  bona  fide  purchaser.  Downs  v. 
Belden,  46  Vt  674,  678. 

A  "bona  fide  purchaser"  may  be  defined 
as  one  who  advances  a  new  consideration, 
surrenders  some  security,  or  does  some  other 
act  which  leaves  him  in  a  worse  position  If 
his  purchase  should  be  set  aside,  so  that  a 
conveyance  of  goods,  in  consideration  of 
which  the  purchaser  cancels  the  seller's  un- 
secured notes,  does  not  render  him  a  pur- 
chaser for  value.  Hamilton-Brown  Shoe  Co. 
V,  Lyons,  25  S.  W.  805,  806,  6  Tex.  Civ.  App. 
633. 

'*A  bona  fide  purchaser  is  one  who  buys 
property  of  another  without  notice  that  some 
person  has  a  right  to  or  interest  in  such  prop- 
erty, and  pays  a  full  and  fair  price  for  the 
same  at  the  time  of  such  purchase,  or  before 
he  has  notice  of  the  claim  or  interest  of  such 
other  in  the  property."  Spicer  v.  Waters  (N. 
Y.)  65  Barb.  227.  231. 

A  bona  fide  purchaser  is  one  purchasing 
property  and  obtaining  the  legal  title  thereto 
for  full  consideration,  without  notice  of  prior 
rights  or  equities.    The  payment  of  the  pur- 


chase price,  or  some  portion  thereof,  before 
notice,  is  absolutely  essential.  De  Mott  v. 
Staikey  (N.  Y.)  3  Barb.  Cb.  403,  406. 

A  bona  fide  purchaser  for  a  valuable  con- 
sideration must  have  purchased  without  no- 
tice, and  with  the  money  actually  paid.  Sav- 
age V.  Hazard,  9  N.  W.  83.  84,  11  Neb.  323; 
Hunsinger  v.  Hofer,  11  N.  E.  463-165,  110 
Ind.  390;  Baldwin  v.  Richman,  9  N.  J.  Eq. 
394,  400;  Lane  v.  Starkey,  18  N.  W.  47,  48.  15 
Neb.  285;  Jewett  v.  Palmer  (N.  Y.)  7  Johns. 
Ch.  65,  11  Am.  Dec.  401. 

Sufficienoy  of  notiee. 

Where  a  purchaser  has  knowledge  of  any 
fact  sufficient  to  put  him  on  Inquiry  as  to  the 
existence  of  some  right  or  title  In  conflict 
with  what  he  is  about  to  purchase,  he  is  pre- 
sumed either  to  have  made  the  inquiry,  and 
ascertained  the  extent  of  such  prior  right  or 
to  have  been  guilty  of  a  degree  of  negligence 
equally  fatal  to  his  claim  to  be  considered  a 
bona  fide  purchaser.  Salmon  v.  Norrls,  81  N. 
Y.  Supp.  892,  895,  82  App.  Div.  362  (dtUiff 
Williamson  v.  Brown,  15  N.  Y.  364,  362). 

A  person  who  takes  a  conveyance  of 
lands  after  attachments  have  been  issued 
thereon,  and  with  full  knowledge  of  the  sitna- 
tion.  the  consideration  for  which  was  the 
securing  of  a  debt  which  was  then  due,  la 
not  a  bona  fide  purchaser.  Leathwhlte  v. 
Bennet  (N.  J.)  11  Atl.  29,  30. 

One  who  buys  with  notice  ot  knowledge 
of  the  fraud  of  his  vendor  in  obtaining  the 
property  is  not  a  bona  fide  purchaser.  To 
constitute  good  faith,  there  must  be  an  ab- 
sence not  alone  of  participation  in  the  ftand 
or  collusion  with  the  vendee,  but  also  of 
knowledge  or  even  notice  of  the  fraud,  or  of 
facts  and  circumstances  calculated  to  pat  an 
ordinarily  prudent  man  on  inquiry,  so  that 
he  would  ascertain  the  truth.  Wafer  t.  Har- 
vey County  Bank,  26  Pac.  1032,  1036,  46  Kan. 
697. 

Where  a  vendee  has  knowledge  of  socb 
facts  as  would  lead  an  ordinarily  prudent 
man,  using  ordinary  caution,  to  make  Inqui- 
ries whereby  the  fraudulent  intent  wonld  have 
been  discovered,  he  cannot  be  deemed  a  bona 
fide  purchaser  of  property.  Manwarlng  v. 
O'Brien,  78  N.  W.  1.  2,  76  Minn.  642. 

Where  a  lender,  as  a  condition  of  loan- 
ing money  on  a  mortgage,  required  the  satis- 
faction of  a  prior  mortgage  on  the  premises, 
and  a  fraudulent  satisfaction  piece  was  ob- 
tained and  shown  to  the  borrower,  who  then 
loaned  the  money  in  the  belief  that  the  prior 
mortgage  had  been  paid  and  satisfied,  the 
fact  that  the  prior  bond  and  mortgage  were 
not  produced  when  the  satisfaction  piece  was 
delivered  did  not  affect  the  lender's  iK>sition 
as  a  bona  fide  purchaser.  Bacon  t.  Van 
Schoonboven,  87  N.  Y.  446.  451. 

A  person  may  be  a  bona  fide  parchaser 
of  land,  notwithstanding  he  purchased  with 


BONA  FIDE  PURCHASER 


827 


BONA  FIDE  PURCHASER 


notice  of  the  Hen  of  a  Judgment  Such  no- 
tice Is  only  prima  facie  eridence  of  mala 
fides,  and  may  be  rebutted  bj  showing  good 
faith  toward  the  Judgment  creditor,  and  is  a 
circumstance  to  be  considered  with  other  evi- 
dence on  the  question  of  the  bona  fides  of 
the  purchase  and  possession.  Danielly  t. 
Colbert,  71  Ga.  220,  222, 

A  purchaser  who  purchases  with  notice 
of  the  claims  of  any  one  having  an  interest 
In  the  property  adverse  to  the  interest  of  the 
vendor  is  not  a  bona  fide  purchaser.  Gerow 
Y.  Castello,  19  Pac  506,  506,  11  Colo.  5G0,  7 

8t  Rep.  260. 


A  person  cannot  be  deemed  to  be  a  bona 
fide  purchaser  of  lands  from  a  railroad  com- 
pany, if  at  the  time  he  makes  his  purchase 
from  the  railroad  company  another  person  is 
in  actual,  open,  and  known  possession  of  the 
land.  In  other  wor4s,  he  purchases  with 
notice  of  the  rights  and  equities  of  the  actual 
occupant  Manley  v.  Tow  (U.  S.)  110  Fed. 
241,  254. 

The  words  "bona  fide,**  as  used  In  refer- 
ence to  the  loss  of  the  vendor's  right  of  stop- 
page In  transitu  by  a  transfer  of  the  bill  of 
lading  to  a  third  person  who  bona  fide  gives 
value  for  it  do  not  mean  without  notice  that 
the  goods  had  not  been  paid  for,  but  with- 
out notice  of  such  circumstances  as  rendered 
the  bill  of  lading  not  fairly  and  honestly  as- 
signable. Something  more  than  the  knowl- 
edge that  the  original  vendor  sold  the  goods 
on  credit— e.  g.,  knowledge  that  the  vendee  is 
Insolvent  or  did  not  Intend  to  pay — is  neces- 
sary to  convict  the  second  purchaser  of  mala 
fides.  Shepard  &  Morse  Lumber  Co.  v.  Bur- 
roughs, 41  Atl.  605,  696,  62  N.  J.  Law,  469. 

One  who  purchases  with  knowledge  of 
an  outstanding  claim  of  title,  or  information 
sufficient  to  put  him  upon  inquiry,  is  not  a 
bona  fide  purchaser.  Prickett  v.  Muck,  42 
N.  W.  256,  258,  74  Wis.  109. 

To  constitute  a  bona  fide  purchaser,  there 
must  be  a  want  of  notice  both  at  the  time  of 
the  purchase  and  at  the  time  of  the  actual 
payment  of  the  purchase  price.  Notice  be- 
fore payment  is  equivalent  to  notice  before 
the  contract  even  though  the  unpaid  balance 
is  secured.  Thus,  where  a  prospective  lender 
of  money  on  a  real  estate  mortgage  is  ad- 
vised that  the  borrower  is  without  title,  but 
that  a  deed  conveying  the  property  to  him  is 
deposited  In  escrow,  and  he  neglects  to  ascer- 
tain the  terms  of  the  escrow,  he  is  not  a 
bona  fide  purchaser.  Balfour  v.  Hopkins  (U. 
8.)  93  Fed.  564,  670,  35  O.  O.  A.  445. 

The  doctrine  of  bona  fide  purchaser  Is 
not  a  rule  of  property.  It  does  not  determine 
the  question  of  title  between  the  parties.  It 
means  that  equity  will  refuse  to  interfere  to 
aid  the  plaintiflT  in  his  suit  because,  under 
the  circumstances  of  the  case,  it  would  be 
unconscionable  that  the  plalntiCF  should  have 
what  he   seeks  to  obtain.     It  enforces  no 


right  but  simply  refuses  to  Interfere  In  the 
plaintllTs  behalf.  The  doctrine  of  bona  fide 
purchaser  is  not  applied  to  protect  an  equity 
against  a  legal  estate,  but  to  protect  the  legal 
title  against  a  prior  equity,  by  uniting  with 
such  legal  title  an  equity  arising  from  the 
payment  of  money  and  securing  the  convey- 
ance without  notice  and  a  clear  conscience. 
A  deed  of  an  Insane  grantor  is  absolutely 
void,  and  therefore  a  bona  fide  purchaser 
from  the  grantee  takes  no  title.  German 
Savings  A  Loan  Soc  y.  De  Lashmutt  (U.  S.) 
67  Fed.  399,  400. 

A  bona  fide  purchaser  is  a  purchaser  of 
property  without  notice  of  any  equity  or 
claim  of  another  relating  thereto.  He  need 
not  be  an  original  purchaser  from  the  person 
having  notice,  nor  need  he  be  a  purchaser 
without  notice  himself,  for,  if  a  person  who 
has  notice,  and  is  therefore  not  a  bona  fide 
purchaser,  sells  to  a  person  who  has  no  no- 
tice, and  is  a  bona  fide  purchaser  for  a  valu- 
able consideration,  the  latter  may  protect  his 
title,  though  it  was  affected  with  the  equity 
arising  from  the  notice  In  the  person  from 
whom  he  derived  It  So,  too,  if  a  purchaser 
who  has  not  notice,  and  is  a  bona  fide  pur- 
chaser, thereafter  sells  to  a  person  who  has 
notice,  such  person  stands  In  the  shoes  of 
the  bona  fide  purchaser,  and  therefore  him- 
self becomes  a  bona  fide  purchaser.  Derolu 
T.  Jennings,  4  Neb.  97,  100. 

One  who,  having  agreed  to  receive  cer- 
tain shares  of  stock  in  payment  of  notes  held 
by  him,  learns  of  equities  affecting  such 
stock  before  he  delivers  up  the  notes,  or  in 
any  way  carries  out  the  agreement  is  not  a 
bona  fide  purchaser  of  the  stock.  Hayden  v. 
Charter  Oak  Driving  Park,  63  Conn.  142,  147, 
27  Ati.  232. 

Assicaee  fov  oredltors. 

A  voluntary  assignee  for  the  benefit  of 
creditors  is  not  a  bona  fide  purchaser.  He 
takes  subject  to  all  equities,  and  has  no  great- 
er rights  in  the  assigned  estate  than  his  as- 
signee has.  It  comes  into  his  hands  charged 
with  all  the  equities  existing  with  respect  to 
it  at  the  time  of  the  assignment  Bertha 
Zinc  &  Mineral  Co.  v.  Clute,  27  N.  T.  Supp. 
342,  345,  7  Misc.  Rep.  123. 

Ezeoution  ereditor. 

The  term  ''bona  fide  purchaser,**  as  used 
in  Gen.  St  §  215,  providing  that  all  deeds  of 
real  estate  shall  be  valid,  as  against  subse- 
quent bona  fide  purchasers,  after  being  re- 
corded, and  not  before,  construed  to  Include  a 
Judgment  creditor  purchasing  the  land  of  his 
debtor  at  an  execution  sale  under  his  Judg- 
ment McMurtrie  v.  Riddell,  13  Pac.  181, 
182,  9  Colo.  497. 

An  execution  creditor  who  bids  off  prop- 
erty at  a  sale  on  his  own  execution,  and  ap- 
plies the  bid  to  the  payment  of  his  own  Judg- 
,  ment,  is  not  regarded  as  a  bona  fide  or  Inno- 
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cent  purchaser.    Carnahan  v.  Yerkes,  87  Ind. 
82,67. 

A  creditor  buying  at  his  own  Bale,  and 
crediting  bis  bid  on  the  judgment,  is  not  a 
bona  fide  purchaser  for  value.  This  doctrine 
proceeds  on  the  principle  that  the  creditor 
receiving  the  conveyance  does  not  devest 
himself  of  any  right  or  place  himself  In  any 
worse  situation  than  he  would  have  been  If 
he  had  received  notice  of  a  prior  title  exist- 
ing in  the  property  in  favor  of  a  third  party. 
He  is  treated  as  advancing  nothing  on  the 
faith  of  his  purchase,  and  as  losing  nothing 
if  the  apparent  title  of  his  vendor  should 
prove  worthless.  McKamey  y.  Thorp,  61 
Tex.  648,  652. 

The  court,  in  Carnahan  v.  Yerkes,  87  Ind. 
62,  67,  says  that  "an  execution  creditor  who 
bids  off  property  at  a  sale  on  his  own  execu- 
tion, and  applies  the  bid  to  the  payment  of 
bis  own  Judgment  is  not  regarded  as  a  bona 
fide  or  innocent  purchaser."  The  statement 
Is  Incomplete,  because  silent  as  to  notice. 
Applied  to  a  judgment-creditor  purchaser 
with  notice  of  the  prior  equity,  it  is  right; 
t»  one  without  notice,  wrong.  The  facts  ifi 
the  case  disclose  that  the  judgment-creditor 
purchaser  bad  notice  prior  to  the  execution 
sale  of  the  senior  rights  of  his  adversary. 
The  quotation  must  be  limited  or  regarded  as 
dictum.  A  judgment  creditor  purchasing  in 
good  faith  at  a  proper  execution  sale  on  his 
own  valid  judgment  is  a  bona  fide  or  innocent 
purchaser  for  value,  and  takes  free  from  se- 
cret equities.  Pugh  v.  Hlghley,  53  N.  E.  171, 
173,  152  Ind.  252,  44  L.  B,  A.  392,  71  Am.  St 
Rep.  327. 

A  judgment  creditor  who  purchased  land 
at  a  sale  under  his  own  judgment  without 
notice,  and  who  merely  credits  the  net  pro- 
ceeds upon  such  judgment  is  a  bona  fide 
purchaser.  Foorman  v.  Wallace,  17  Pac.  680, 
681,  75  Cal.  552  (citing  Hunter  v.  Watson,  12 
Cal.  363,  377,  73  Am.  Dec.  543). 

Purchaser  of  homestead  encrymaa. 

A  purchaser  from  persons  claiming  to 
represent  a  person  making  a  homestead  en- 
try is  not  a  bona  fide  purchaser  from  the  lat- 
ter. Puget  Mill  Co.  V.  Brown  (U.  S.)  59  Fed. 
35,  38,  7  C.  C.  A.  643. 

Qnitolaim  grantee. 

A  purchaser  who  takes  by  quitclaim  deed 
is  affected  by  a  prior  equity,  and  will  not  be 
protected  as  a  bona  fide  purchaser  for  value. 
Bverston  v.  Central  Bank,  6  Pac.  605,  608,  33 
Kan.  352;  Richards  v.  Snyder,  6  Pac.  186, 
192,  11  Or.  501  (citing  Baker  v.  Woodward,  6 
Pac.  173,  181,  12  Or.  3);  Baker  v.  Woodward, 
6  Pac.  173.  181.  12  Or.  3;  Utley  v.  Fee,  7  Pac. 
555,  5G0,  33  Kan.  683;  Johnson  v.  Williams, 
14  Pac.  537,  539,  37  Kan.  179,  1  Am.  St.  Rep. 
243. 

It  is  the  settled  law  of  the  Supreme 
Court  of  the  United  States  that  one  who 


takes  simply  by  a  quitclaim  deed  Is  not  a 
bona  fide  purchaser  without  notice.  Oliver 
V.  Piatt  44  U.  S.  (3  How.)  410,  11  L.  Ed.  622; 
May  V.  Le  Claire,  78  U.  S.  (11  Wall.)  232,  20 
L.  Ed.  60;  Villa  v.  Rodriguez,  79  U.  S.  (12 
Wall.)  838,  20  L.  Ed.  406;  Dickerson  v.  Col- 
grove,  100  U.  S.  578,  25  L.  Ed.  618.  Conse- 
quently, the  law  of  Nebraska  not  appearing 
to  be  otherwise,  one  deriving  the  title  for 
mares  by  a  deed  wliich  is  designated  in  tbe 
granting  clause  as  a  quitclaim,  and  which 
contains  a  recital  that  the  grantors  will,  as 
heirs,  make  no  further  claim  to  the  property 
conveyed,  is  not  a  bona  fide  purchaser  with- 
out notice,  as  against  the  grantee  in  the 
deed  under  a  prior  unrecorded  conveyance 
from  an  ancestor  during  his  lifetime.  Hast- 
ings T.  Nlssen  (U.  S.)  81  Fed.  697,  600. 

"A  person  who  takes  by  a  quitclaim  deed 
is  not  a  bona  fide  purchaser,  and  takes  only 
the  Interest  which  his.  grantor  has.  Under 
the  cloak  of  quitclaim  deeds,  speculators 
close  their  eyes  to  honest  and  reasonable  in- 
quiries, and  traffic  in  apparent  imperfections 
in  titles.  The  usual  method  of  conveying  a 
good  title — one  in  which  the  grantor  has 
confidence — is  by  warranty  deed.  The  usual 
method  of  conveying  a  doubtful  title  la  by 
quitclaim  deed."  Peters  v.  Cartler.  46  N.  W. 
73,  74,  80  Mich.  124,  20  Am.  St  Rep.  608. 

It  has  been  held  that  a  person  who  held 
real  estate  by  virtue  of  a  quitclaim  deed, 
only,  from  his  Immediate  grantor,  whether 
he  is  a  purchaser  or  not  is  not  a  bona  fide 
purchaser  in  respect  to  outstanding  and  ad- 
verse equities,  when  shown  by  the  records, 
and  which  are  discoverable  by  the  exercise 
of  reasonable  diligence  in  making  proper 
examination  and  Inquiry.  Johnson  ▼.  Wil- 
liams, 37  Kan.  179,  14  Pac.  537.  1  Am.  St. 
Rep.  243.  A  quitclaim  deed,  duly  recorded, 
taken  by  the  purchaser  in  good  faith  for  a 
valuable  consideration,  will  prevail  over  a 
prior  unrecorded  deed,. where  the  subsequent 
purchaser  had  no  notice  of  the  former  deed, 
and  could  not  have  discovered  its  existence 
by  an  Investigation  of  the  public  records,  or 
by  the  exercise  of  reasonable  diligence  in 
making  proper  examination  and  inquiry. 
Merrill  v.  Hutchinson.  25  Pac.  215,  45  Kan. 
59,  23  Am.  St  Rep.  713. 

Tax  pvrehaser* 

A  purchaser  of  land  for  taxes  Is  not  a 
bona  fide  purchaser,  because  he  is  deemed  to 
have  notice  of  whatever  defects  the  records 
in  the  county  clerk's  oflice,  on  which  his 
deed  is  founded,  disclose.  Simpson  t.  £d- 
mlston,  23  W.  Va.  675,  680. 

A  tax  purchaser  clearly  cannot  be,  in  the 
strict  technical  sense,  a  "bona  fide  purchas- 
er," as  that  term  is  understood  in  the  law, 
because  a  bona  fide  purchaser  is  one  who  buys 
an  apparently  good  title,  without  notice  of 
anything  calculated  to  impair  or  affect  it 
but  a  tax  purchaser  is  always  deemed  to 
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have  some  notice  when  the  records  defects. 
Pennock  ▼.  Douglas  County,  58  N.  W.  117, 
121,  39  Neh.  293,  27  L.  R.  A«  121,  42  Am.  St 
Rep.  579. 

"A  bona  fide  purchaser  is  one  who  buys 
an  apparently  good  title,  without  notice  of 
anything  calculated  to  impair  or  affect  it"  A 
tax  purchaser  is  not  a.  bona  fide  purchaser, 
since  he  is  chargeable  with  notice  of  defects 
appearing  on  the  record.  Budge  ▼.  City  of 
Grand  Forks,  47  N.  W.  890,  393,  1  N.  D.  309, 
10  L.  R.  A.  185. 

Tax  pnrehaser. 

A  tax  purchaser  is  not  a  bona  fide  pur- 
chaser, in  the  strict  and  proper  legal  sense. 
The  rule  caveat  emptor  applies  to  him,  and 
he  takes  all  the  risks  of  his  purchase.  Coles 
v.  Washington  County,  35  Minn.  124,  128, 
27  N.  W.  497,  499  (citing  Cooley,  Tax'n,  329- 
375). 

Of  pnUio  lands. 

Within  the  meaning  of  Act  Juno  h,  1878, 
c.  151,  20  Stat.  89  [U.  8.  Comp.  St.  1901,  p. 
1545],  providing  for  the  sale  of  timber  lands 
and  lands  valuable  chiefly  for  stone,  and 
that  any  grant  or  conveyance  made  by  any 
person  who  has  availed  himself  of  the  provi- 
sions of  the  act,  except  in  the  hands  of  bona 
fide  purchasers,  shall  be  null  and  void,  one 
who  purchases  land  before  patent  is  issued  is 
not  an  innocent  purchaser,  so  far  as  there 
may  exist  reasons  why  the  patent  should  not 
issue.  He  buys  subject  to  the  risk  of  the 
consequences  of  the  inquiry  depending  in  the 
department.  At  most,  he  acquires  but  an 
equitable  title,  the  legal  title  being  in  the 
government;  and  it  is  a  familiar  rule  that  the 
purchaser  of  an  equitable  title  takes  and 
holds  it  subject  to  all  equities  upon  it  in  the 
hands  of  the  vendor,  and  has  no-  better  stand- 
ing than  he.  A  bona  fide  purchaser  of  land 
is  one  who  is  the  purchaser  of  the  legal  title 
or  estate,  and  a  purchaser  of  a  mere  equity 
is  not  embraced  in  the  definition.  Hawley  v. 
Diller,  20  Sup.  Ct  986.  990,  178  U.  S.  476,  44 
L.  Ed.  1157. 

A.  entered  upon  public  land  within  the 
limits  of  an  incorporated  city,  and  filed  a 
declaration  of  intention  to  pre-empt  the 
same.  He  afterwards  made  proof  and  receiv- 
ed the  usual  patent  certificate.  Following 
this,  the  Department  of  the  Interior,  on  a 
rigid  investigation,  vacated  the  entry  made 
by  bim,  and  the  land  was  sold  at  public  auc- 
tion by  the  commissioner,  as  a  disconnected 
tract,  to  other  parties.  Following  this,  a  new 
Secretary  of  the  Interior  reversed  the  former 
decision  of  the  office,  and  granted  a  patent  to 
A.  Subsequent  to  his  entry  upon  the  land, 
but  prior  to  the  grant  of  the  patent,  A.  sold 
to  various  parties.  Held,  that  none  of  these 
were  bona  fide  purchasers,  so  as  to  be  enti- 
tled to  the  protection  of  a  court  of  equity,  as 
against  those  who  purchased  at  the  auction 


sale:  (1)  Because  the  legal  title,  until  the 
issue  of  the  patent,  remained  In  ihe  United 
States,  and  the  grantees  took  only  an  equi- 
ty, and,  being  but  an  equity,  it  was  over- 
reached by  the  better  equity  of  their  adver- 
saries; (2)  because  those  purchasing  were 
bound  to  know  the  law,  and  that  the  land, 
being  within  the  incorporated  limits  of  the 
city,  was  not  liable  to  pre-emption;  (3)  be- 
cause the  defect  in  the  title  was  as  radical  as 
if  no  entry  had  been  made.  Root  v.  Shields 
(U.  S.)  20  Fed.  Cas.  1160,  1167. 

A  pre-emptor  who  has  his  final  certificate 
and  certificate  of  purchase  has  only  acquired 
right  to  a  patent,  provided  his  acts  were  le- 
gal and  such  as  to  warrant  the  issuance  of  a 
patent  to  him,  so  that  one  who  purchases 
from  him  acquires  only  an  equitable  interest 
in  the  land,  and  is  not,  therefore,  entitled  to 
protection  as  a  bona  fide  purchaser.  Ameri- 
can Mortg.  Co.  V.  Hopper  (U.  S.)  64  Fed.  553, 
560,  12  C.  C.  A.  293. 

The  assignee  of  a  certificate  of  purchase 
of  lieu  lands  from  a  state.  Issued  to  an  appli- 
cant therefor,  who  purchased  for  value, 
without  notice  of  the  falseness  of  the  affida- 
vit of  the  applicant,  is  in  no  better  position 
than  the  applicant,  as  he  is  a  purchaser  of 
an  equitable  interest  In  the  land,  the  legal 
title  being  in  the  state,  ahd  is  therefore  not 
protected  by  the  rule  as  to  bona  fide  purchas- 
ers. Taylor  v.  Weston,  20  Pac.  62,  64,  77 
Cal.  534. 

Of  railroad  lands. 

The  expression  bona  fide  purchaser  is 
oftentimes  used  ambiguously,  and  is  con- 
strued in  various  ways.  We  look  to  the  con- 
text, and  consider  the  term  with  reference 
to  its  use  in  the  connection  in  which  it  Is 
found.  It  may  mean  without  fraud  or  decep- 
tion. It  may  mean  without  notice  of  anoth- 
er's rights.  It  sometimes  signifies  honesty 
of  purpose,  as  distinguished  from  bad  faith. 
To  be  a  bona  fide  purchaser  may  under  some 
circumstances  require  the  payment  of  the 
consideration  or  purchase  price,  but  not  al- 
ways. As  used  in  the  fifth  section  of  Act 
March  3,  1887,  providing  that  when  railroad 
companies  have  sold  lands  as  parts  of  their 
grants  coterminous  with  their  constructed 
lines  of  road  to  citizens,  or  to  persons  who 
have  declared  their  intention  to  become  cit- 
izens, but  for  some  reason  these  lands  were 
excepted  from  the  operation  of  the  grants, 
and  could  not  be  conveyed  to  the  companies, 
these  citizens  or  persons,  if  bona  fide  pur- 
chasers, should  have  the  right  to  buy  of  the 
government,  and  should  thereupon  be  entitled 
to  patents.  The  term  "bona  fide"  is  used 
as  the  opposite  of  "mala  fide."  O'Connor  v. 
Gertgens,  89  N.  W.  866,  SlU  85  Minn.  481. 

Of  tmst  property* 

A  purchaser  of  real  property  from  a  trus- 
tee in  good  faith  for  a  valuable  consideration, 
and  without  notice,  actual  or  constructive,  of 
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the  prior  equity  of  the  cestui  que  trust,  is 
a  bona  fide  purchaser,  and  is  entitled,  in  a 
court  of  equity,  to  its  protection  against  such 
equitable  rights;  but  a  party  having  actual 
notice  of  such  trust,  or  constructive  notice  by 
reason  of  the  record  of  instruments  creating 
such  trust,  is  not  entitled  to  the  protection  of 
a  bona  fide  purchaser.  Eversdon  v.  Mayhew, 
3  Paa  641,  644,  65  Cal.  163. 

One  who,  after  two  years;  administration 
of  an  estate,  for  fair  value,  without  notice  of 
fraud  in  the  devisee,  buys  land  from  him, 
and  at  once  reconveys  it  for  security  for  his 
purchase  notes,  is  a  bona  fide  purchaser  for 
value,  protected  by  Code,  §  1442,  against 
creditors  of  the  estate.  Arrlngton  v.  Arring- 
ton,  19  S.  E.  351,  356,  114  N.  C.  151. 

Of  luiiirioiu  eontraot  or  seoiirity. 

A  bona  fide  purchaser,  within  the  rule  of 
law  which  declares  usurious  contracts  and  se- 
curities issued  thereon  void,  except  in  favor 
of  bona  fide  purchasers,  is  a  purchaser  for- 
a  valuable  consideration,  without  notice  of 
the  usurious  nature  of  the  contract  or  securi- 
ty, Jordan  v.  Humphrey,  18  N.  W.  450,  451, 
31  Minn.  485. 

BONA  FIDE  SEARCH. 

As  used  in  the  statement  of  the  rule  to 
the  effect  that,  where  an  instrument  is  claim- 
ed to  be  lost,  in  order  to  give  evidence  of  its 
contents,  it  must  be  shown  that  a  *'bona  fide 
and  diligent  search"  has  been  unsuccessfully 
made  for  it,  is  a  term  so  general  in  its  char- 
acter that  it  is  impossible  to  give  a  precise 
definition  as  to  what  constitutes  a  bona  fide 
and  diligent  search.  The  question  must  be 
determined  in  a  great  measure  by  the  cir- 
cumstances of  each  individual  case.  Thayer 
V.  Barney,  12  Minn.  502,  510  (6U.  406,  420). 

BONA  riDE  STOCBIHOLDEB. 

A  bona  fide  stockholder  within  a  statute 
providing  that  no  one  shall  be  a  director  of 
the  corporation,  save  a  bona  fide  stockhold- 
er, is  one  who  holds  stock  in  good  faith,  and 
not  one  to  whom  stock  has  been  issued  so  as 
to  put  title  in  him  colorably,  with  a  view  to 
qualify  him  to  be  a  director,  for  some  dishon- 
est purpose  touching  the  organization  or  con- 
trol of  the  company.  In  re  Election  of  St 
Lawrence  Steamboat  Co.,  44  N.  J.  Law  (15 
Vroom)  529,  541. 

BONA  riDE  SUBSORIBEB. 

A  "bona  fide  subscriber  to  the  stock  of 
a  corporation"  means  one  who  will  in  fact 
bring  to  the  corporation  the  amount  of  cap- 
ital which  the  subscription  denotes,  and  upon 
which  its  creditors  and  all  persons  dealing 
with  the  corporation  can  rely;  and  so  a  sub- 
scription by  one  as  a  trustee  for  the  proposed 
corporation  la  not  bona  flde^  within  a  statute 


forbidding  the  commencement  of  business 
until  all  the  capital  stock  is  subscribed  for  by 
bona  fide  subscribers.  Johnston  t.  AlUs,  41 
Atl.  816,  818,  71  Conn.  207. 

BONA  NOTABILIA. 

"Bona  notabilla,"  as  used  in  English  pro- 
bate law,  means  notable  goods,  or  property 
worthy  of  notice,  or  of  sufficient  value  to  be 
accounted  for.  In  order  to  come  within  this 
description.  It  must  have  amounted  to  at 
least  £5.  Thus,  where  a  decedent  left  goods 
of  a  sufficient  amount  (bona  notabilla)  In  dif- 
ferent dioceses,  administration  is  granted  by 
the  metropolitan,  to  prevent  the  confusion 
arising  from  the  appointment  of  many  dif- 
ferent administrators.  2  Bl.  €k>mm.  509; 
Rolle,  Abr.  p.  908.  So,  also,  the  rule  became 
established  that  debts  such  as  are  evidenced 
by  promissory  notes,  etc.,  are  bona  notabilla 
at  the  domicile  of  the  debtor,  authorizing  an 
administration  at  such  place.  Moore  ▼.  Jor- 
dan, 13  Pac  837,  839,  36  Kan.  271«  69  Am. 
Rep.  560. 

BONA  PARAPHERNALIA. 

The  phrase  "bona  paraphernalia,**  bor- 
rowed from  the  civil  law,  became  the  settled 
description  of  the  wife's  clothing  and  orna- 
ments. The  husband  could  not  devise  them 
away,  and  after  his  death  the  widow  could 
hold  them  as  against  his  executors  or  lega- 
tees, but  was  obliged  to  surrender  them  to 
his  creditors  where  there  was  a  deficiency  of 
assets.  Even  the  presents  given  by  him  to 
her  before  marriage,  such  as  jewels,  rings, 
etc.,  could  not  afterwards  be  saved  from  hii 
creditors,  and  the  paramount  title  of  the  hus- 
band was  still  preserved,  since  he  could  dis- 
pose of  these  articles  absolutely  in  his  life- 
time.   Whiton  V.  Snyder,  88  N.  Y.  299,  303. 

BOND. 

See  "Administrator's  Bond";  -Appeal 
Bond";  "Baby  Bonds";  -Ball  Bond"; 
"Bottomry  Bond";  "Corporate  Bonds"; 
"CJoupon  Bond";  "Delivery  Bond"; 
"Dissolving  Bond";  "First  Mortgage 
Bonds";  "Five-Twenty  Bonds";  "Forth- 
coming Bond";  "Grood  Bond";  "Im- 
provement Bond";  "Indemnity  Bond"; 
"Joint  Bond";  "Municipal  Bond"; 
"New  Bond";  "Official  Bond";  "Pro- 
bate Bond";  "Redelivery  Bond";  "Reg- 
istered Bond";  "Replevin Bond";  "Sim- 
ple Bond";  "State  Bonds";  "Statutory 
Bond";  "Stipulation  Bond";  "Super- 
sedeas Bond";  "Title  Bond";  "United 
States  Bonds." 

Any  bond,  see  "Any." 

A  bond  is  merely  an  obligation  under 
seal.  Commonwealth  v.  Smith,  92  Mass  (10 
Allen)  448,  456,  87  Am.  Dec.  672. 
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A  "bond*'  may  be  briefly  defined  to  be  a 
sealed  obligation  to  pay  money.  It  may  be 
either  single  and  absolute,  or  upon  condition 
and  contingency.  However  complicated  may 
be  the  condition  or  contingency,  and  however 
alien  from  pecuniary  considerations  may 
seem  the  inducements  to  its  execution  or  the 
circumstances  surrounding  the  parties,  a  bond 
will  always  be  found  to  resolve  itaelf  into 
an  obligation  to  pay  money  sooner  or  later — 
either  absolutely  or  upon  some  condition  or 
on  the  happening  of  some  future  event 
Rawson  v.  Taylor  (Neb.)  95  N,  W.  1033,  1036 
(citing  Murfre^,  Off.  Bonds). 

A  bond,  as  defined  by  Blackstone,  is  a 
deed  whereby  the  obligor  obligates  himself, 
his  heirs,  executors,  or  administratcMrs,  to  pay 
a  certain  sum  of  money  on  a  day  appointed. 
Williams  v.  State,  6  South.  831,  832,  25  Fla. 
734,  6  L.  R.  A.  821;  Rondot  v.  Rogers  Tp.  (U. 
S.)  99  Fed.  202,  209,  39  G.  a  A.  402. 

'*A  bond  is  what  binds.  Therefore  any 
instrument  in  writing  that  legally  binds  a 
party  to  do  a  certain  thing  may  be  called  a 
bond."    Gourand  v.  Vollmer,  31  Tex.  397,  401. 

Bonds  are  obligations  payable  at  a  def- 
inite time,  running  through  a  series  of  years. 
They  are  payable  when  the  time  of  their  ma- 
turity arrives,  independent  of  any  presenta- 
tion. Shelley  v.  St  Charles  County  Oonrt 
(U.  8.)  21  Fed.  699,  701. 

The  term  "bond"  is  sometimes  used  as 
a  generic  term — ^as  a  written  instrument  by 
which  a  person  has  become  bound  or  com- 
mitted legally.  Usually  the  word  Is  taken  to 
mean  a  secondary  or  accessory  securing  a 
primary  obligation  in  favor  of  some  third 
person.  Thus,  an  Instrument  declaring,  "I 
agree  to  stand  security  for  L.  to  the  amount 
of  his  contract'*  is  not  technically  a  bond. 
State  T.  Leo,  32  South.  447,  452,  108  La.  496. 

The  word  "bond"  has  a  definite  legal 
signification.  It  is  a  clause,  with  a  sum  af- 
fixed as  a  penalty,  binding  the  party  to  pay 
the  same;  conditioned,  however,  that  pay- 
ment of  the  penalty  may  be  avoided  by  the 
performance  by  one  or  more  of  the  parties  of 
certain  acts.  United  States  v.  Bundle  (U.  S.) 
100  Fed.  400,  403,  40  C.  C.  A.  450  (citing  In 
re  Fitch  [N.  Y.]  3  Redf .  Sur.  457). 

A  bond  by  specialty  to  pay  a  certain  sum 
of  money  is  a  deed  or  Instrument  under  seal, 
by  which  the  maker  or  obligor  binds  himself 
to  pay  a  designated  sum  of  money  to  another, 
usually  with  a  clause  to  the  effect  that  on 
the  performance  of  a  certain  condition,  the 
obligation  shall  be  void.  "A  bond  is  said  to 
be  prima  facie  a  penal  obligation,  and  the 
stun  mentioned  therein  is  not  construed  as 
liquidated  damages  unless  other  language 
used  in  the  instrument,  or  accompanying  cir- 
cumstances, shows  that  such  was  the  inten- 
tion of  the  contracting  party;  but,  if  the 
sum  named  is  to  be  taken  as  penalty  only,  on 
a  breach  of  the  obligation  the  obligee  is  en- 


titled to  recover  only  such  actual  damages  as 
he  may  suffer  from  the  breach  of  the  condi- 
tion." Turck  V.  Marshall  Silver  Mln.  Co.,  5 
Pac.  838,  839,  8  Colo.  113. 

A  bond  is  a  deed  or  obligatory  Instrnr 
ment  in  writing  whereby  one  doth  bind  him* 
self  to  another  to  pay  a  sum  of  money  or  do 
some  other  act  It  contains  an  obligation 
with  a  penalty  and  a  condition,  which  ex- 
pressly  mentions  what  money  is  to  be  paid  or 
other  thing  performed,  and  the  limited  time 
for  the  performance  thereof,  for  which  the 
obligation  is  peremptorily  binding.  The  cere- 
mony, as  necessary  to  a  bond  or  obligation, 
consists  of  writing  on  paper  or  parchment 
sealing,  and  delivering.  Boyd  v.  Boyd  (S.  C) 
2  Nott  &  McC.  125,  12& 

The  word  "bond"  necessarily  imports 
that  there  is  a  vn-itten  Instrument  Pierson 
V.  Townsend  (N.  T.)  2  Hill,  550,  551. 

A  bond  Implies  an  obligor  bound  to  do 
what  it  is  agreed  shall  be  done.  Davenport 
V.  Dodge  County,  105  U.  S.  237,  241,  2U  L. 
Bd.  1018,  1020. 

An  Instrument  with  a  scrawl  annexed  to 
the  signature  is  a  bond,  without  purporting 
to  be  such  on  its  face.  Harden  v.  Webster, 
29  Qa.  427,  429. 

An  instrument  in  writing  onder  seal, 
signed  by  the  defendants,  and  obliging  them 
to  pay  the  plaintiff  a  sum  of  money  named, 
is  a  bond,  within  the  meaning  of  Act  April 
9,  1873,  §  9,  as  amended  by  Act  Feb.  27,  1879, 
providing  that  a  married  woman  may  give 
bond  as  if  she  were  a  feme  sole.  Hurleton, 
in  Ills  work  on  Bonds,  uses  this  language: 
"A  bond  is  an  Instrument  under  seal,  where- 
by one  becomes  bound  unto  another  for  the 
payment  of  a  sum  of  money,  and  for  the  per- 
formance of  any  other  act  or  thing,"  No 
certain  form  is  necessary.  Any  form  of 
words,  in  writing  under  seal,  acknowledging 
a  debt  and  naming  an  obligee,  Is  as  obliga- 
tory as  the  most  formal  act  Warden,  Bush- 
nell  &  Glessner  Co.  v.  Stewart  (Del.)  36  Atl. 
88,  2  Marv.  275. 

The  term  '"bond,"  In  16  Stat  272,  and 
Gen.  Laws,  c.  44,  S  2,  exempting  bonds  from 
taxation,  includes  the  premium  on  such 
bonds,  and  therefore  such  premiums  are  not 
subject  to  taxation.  "The  premium  Is  not 
something  distinct  from  the  bond,  and  cannot 
exist  apart  from  the  bond.  It  Is  inherent  in 
it  and  goes  with  it  When  the  bond  is  trans- 
ferred, that  goes  along,  and  as  the  bond  ap- 
proaches maturity  It  vanishes.  The  premium 
Is  part  of  the  entire  value  of  the  bond,  and 
when  that  Is  taxed  the  bond  is  taxed,  or, 
what  is  equally  condemned,  the  value  or  a 
part  of  the  value  of  the  bond  is  taxed.  The 
conception  of  the  premium  upon  a  bond  as  a 
distinct  entity  for  the  purpose  of  taxation  is 
too  transcendental  and  metaphysical  for  com- 
mon comprehension  and  Judicial  cognizance. 
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Rhode  Island  Hospital  Trust  Co.  t.  Arming- 
ton  (R,  I.)  41  Atl.  570. 

The  term  'Twnds"  or  "stocks,"  whenever 
used  in  the  chapter  relating  to  the  revenue, 
shall  be  held  to  mean  and  include  bonds  or 
stocks  of  whatsoever  kind,  whether  issued  by 
incorporated  or  unincorporated  companies, 
towns,  townships,  counties,  states,  or  other 
corporations,  held  or  controlled  by  persons 
residing  in  this  state,  whether  for  themselves, 
or  as  guardians,  trustees,  or  agents,  on  which 
the  holder  or  owner  thereof  is  receiving  or 
is  entitled  to  receive  interest  for  themselves 
or  others.    Rev.  St  Mo.  1899,  f  9123. 

As  biU. 

See  "Bill~ 

As  oontraot. 

See  "Contract** 

As  oreatioa  of  f^sli  debt. 

"A  bond  is  the  creation  of  a  fresh  debt, 
and  not  the  acknowledgment  of  a  former 
one."  Williams  v.  Mitchell,  1  Pen.  A  W. 
(Pa.)  9,  11. 

As  debt  or  Indebtedness. 

See  "Debt";    "Indebted— Indebtedness." 

As  eff eets. 

See  "Bfifects.'* 

Iduid  eontraet. 

Testator  bequeathed  to  a  legatee  all 
bonds  and  mortgages  for  sales  of  real  estate 
already  made  or  hereafter  to  be  made  in  the 
county  of  W.  Held,  that  the  words  "all 
bonds  and  mortgages  for  sales,"  etc.,  could 
not  be  construed  to  embrace  contracts  for  the 
sale  of  such  lands  where  no  deeds  had  actual- 
ly been  executed*  Beck  v.  McGillis  (N.  Y.)  9 
Barb.  35,  eo. 

Am  UabUlty. 

See  "Liability." 

Men&orandnm  on  Jnstloe*s  doeket. 

Rev.  St  Wis.  S  2590,  providing  that  no 
attorney  practicing  in  the  state  shall  be  taken 
as  bail  or  security  on  an  undertaking,  bond, 
or  recognizance,  does  not  include  a  memo- 
randum on  a  justice  docket,  required  by  Rev. 
St  S  3782,  3783,  to  be  signed  by  sureties  for 
costs  in  an  action.  Stark  y.  Small,  89  N.  W. 
359,  72  Wis.  215. 

As  merobandlse. 

See  "Merchandise." 

As  nioney. 

See  "Money." 

As  nesotiable  Instran&ent. 

The  term  "bonds/*  as  used  in  Austin  City 
Charter,  $  2,  authorizing  the  raising  of  money 


by  issuing  bonds  of  the  city,  implies  some- 
thing more  than  a  mere  promise  to  pay;  that 
is  to  say,  it  implies  bonds  having  the  com- 
mercial quality  of  negotiability.  Money  may 
be  borrowed  by  a  city  on  a  nonnegotiable  in- 
strument but  in  order  to  obtain  advanta- 
geous terms,  and  to  enter  the  market  of  the 
world  in  fair  competition  for  the  ose  of  mon- 
ey, it  must  issue  a  commercial  paper.  The 
power  to  issue  bonds  was  granted  to  the  city 
of  Austin  for  the  purpose  of  enabling  it  to 
raise  money,  and  it  is  not  to  be  presumed 
that  it  was  intended  to  restrict  the  power  to 
the  issuing  of  obligations  that  would  not  be 
effective  for  the  purpose,  and  advantageous 
to  the  city.  City  of  Austin  t.  Nalle,  22  & 
W.  668,  674,  85  Tex.  62a 

Beoosnisanoe. 

Recognizance  distinguished,  see  "Recog- 
nizance." 

The  term  "bond,"  in  a  statute  anthoriz- 
ing  certain  corporations  to  become  sureties 
on  bonds,  includes  a  recognizance,  as  a  recog- 
nizance is  a  bond,  in  the  strict  sense  of  the 
word.  Lovejoy  v.  Isbell,  40  Atl.  631,  632,  70 
Conn.  557. 

Act  June  14,  1886  (P.  U  638),  is  entitled 
"An  act  relative  to  bonds  w;^th  penalties  and 
ofBcial  bonds,"  and  the  sixth  section  provides 
that  every  bond  and  obligation  which  shall 
be  given  to  the  commonwealth  by  any  public 
officer  may  be  sued  and  prosecuted  in  the 
manner  therein  prescribed^  by  which  one  suit 
and  one  judgment  only  can  be  entered,  and 
the  Interests  of  all  persons  aggrieved  may 
be  from  time  to  time  suggested  on  the  rec- 
ord, and  proceedings  had  by  writs  of  scire 
facias  on  such  judgments  to  ascertain  the 
amounts  which  each  may  be  entitled  to  re- 
cover. Held,  that  the  words  "every  bond  and 
obligation"  mean  only  official  bonds,  strictly 
so  called,  and  do  not  include  a  recognizance. 
McMicken  v.  Commonwealth,  68  Pa.  (8  P.  F. 
Smith)  213,  21& 

Under  Gen.  St  1902,  |  821,  providing 
that  the  authority  signing  a  writ  of  error 
shall,  before  its  issue,  take  a  good  and  suffi- 
cient bond,  with  surety,  that  the  plaintiff  in 
error  shall  prosecute  his  suit  to  effect,  the 
certificate  of  the  giving  of  the  security  is  not 
defective  because  denominating  sach  security 
a  "recognizance,"  instead  of  a  bond;  it  being 
held  that  a  recognizance  is  a  bond,  within 
the  meaning  of  the  statute.  Vincent  v.  Mu- 
tual Reserve  Fund  life  Ass'n,  66  AtL  177» 
178,  75  Conn.  660. 

As  record. 

See  "Record.** 

As  sealed  instnuneat. 

The  term  "bond^'  means  an  Instrament 
under  seal,  and  an  instrument  without  a 
seal  is  not  a  bond.  Cuddelback  v.  Parks 
(Iowa)  2  G.  Greene,  148,  150;  Inhabitants  of 
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Boothbay  ▼.  Giles.  68  Me.  160,  162;  Skinner 
T.  McOarty  (Ala.)  2  Port  10,  22;  Cantey  ▼. 
Doren  (S.  O.)  Harp.  434,  435;  State  ex  rel. 
West  ▼.  Thompson,  49  Mo.  188,  189.  The 
term  is  so  used  in  Rey.  St  108,  i  20,  provid- 
ing that,  if  judgment  shall  have  been  ren- 
dered in  favor  of  the  plaintiff,  the  master, 
owner,  agent,  or  consignee  of  the  boat  or  ves- 
sel, or  other  person  Interested,  may  appeal, 
by  giving  bond.  The  Lake  of  the  Woods  v. 
Shaw  (Iowa)  2  G.  Greene,  91,  92.  Likewise  in 
Act  May  10, 1800,  requiring  a  receiver  of  pub- 
lic moneys  to  give  a  bond,  with  suflaclent  se- 
curity, for  the  faithful  discharge  of  his  trust 
United  States  v.  Linn,  40  U.  S.  (15  Pet)  290. 
811,  10  L.  Bd.  742.  Such  is  its  meaning  in 
South  Carolina  executors*  law  of  1789,  pro- 
viding the  order  of  payment  of  intestates' 
debts,  and  stipulating  that  •'bonds  or  other 
obligations"  shall  be  paid  before  debts  due 
on  open  accounts.  Rippon's  Bx'rs  v.  Town- 
send's  Bx'rs  (S.  C.)  1  Bay,  445,  447;  Lane  v. 
Morris,  10  Ga.  162,  167. 

In  order  to  constitute  a  "bond."  legally 
speaking,  sealing  is  essential.  It  is  a  deed, 
and  the  word  therefore  necessarily  imports  a 
sealed  obligation.  The  meaning  is  the  same 
In  common  parlance.  People  v.  Wiley  (N.  Y.) 
8  Hill,  194,  212. 

The  term  *'bond,"  at  common  law,  was 
naed  to  designate  an  instrument  in  writing, 
having  a  seal  formed  of  wax  or  some  tena- 
cious substance  that  would  receive  and  re- 
tain an  impression.  In  the  United  States  a 
scroll  has  been  allowed  to  be  used  as  a  sub- 
stitute for  the  wax  seal,  and  hence  a  bond 
required  by  act  of  Congress  to  be  given  by 
receivers  of  public  money  means  a  bond  hav- 
ing either  a  wax  seal  or  a  scroll.  United 
States  V.  Stephenson's  Bx'rs  (U.  S.)  27  Fed. 
Caa.  1305,  1306. 

The  term  "bond,"  in  its  ordinary,  pop- 
ular signification,  includes  an  instrument, 
not  under  seal,  by  which  the  maker  binds 
himself  to  pay  money  or  do  some  act  spec- 
ified, as  well  as  instruments  for  like  pur- 
poses under  seal.  Lane  v.  inhabitants  of 
Town  of  Bmbden,  72  Me.  854,  364. 

The  word  "bond"  Imports  a  seal,  and 
the  word,  when  used  in  the  statute  author- 
izing the  issue  by  a  municipal  corporation  of 
written  obligations  negotiable  in  character, 
means  specialties  or  writings  under  seal. 
By  How.  Ann.  St  f  7778,  it  is  provided  that 
no  bond,  deed  of  conveyance,  or  other  con- 
tract in  writing  shall  be  deemed  invalid  for 
want  of  a  seal  or  scroll  affixed  thereto  by 
such  party,  so  that  a  township  bond  to  which 
the  officers  neglected  to  affix  a  seal  is  nat- 
urally a  sealed  instrument,  so  as  to  make 
an  action  upon  it  an  action  of  covenant 
Rondot  V.  Rogers  Tp.  (U.  S.)  99  Fed.  202, 
209,  89  C.  G.  A.  462. 

An  instrument  in  writing  will  not  be 
considered  as  sealed  unless  by  some  expres- 
1  Wds.  &  P.— 53 


Hion  in  the  body  of  the  instrument  the  mak- 
er shows  that  he  intended  it  to  be  consid- 
ered as  a  specialty.  A  mere  scrawl  at  the 
end  of  a  name,  with  the  word  "Seal"  in  It, 
will  not  make  the  writing  a  bond.  Glass- 
cock V.  Glasscock,  8  Mo.  577,  578. 

The  word  "bond,"  as  used  in  the  civil 
procedure  act,  does  not  necessarily  imply 
sealed,  but  in  other  respects  means  the  same 
kind  of  Instruments  as  heretofore.  Homer's 
Rev.  St  Ind.  1901,  |  1285. 

The  words  "bond"  and  "indenture," 
when  used  in  statutes,  do  not  necessarily 
imply  a  seaL  Code  Iowa  1897,  f  48,  subd. 
20. 

The  words  "bond"  and  "indenture"  do 
not  necessarily  imply  a  seal,  but  in  other 
respects  mean  the  same  kind  of  instruments 
as  heretofore.  Gen.  St  Kan.  1901,  f  7342, 
subd.  20. 

The  word  "bond"  does  not  necessarily 
imply  an  Instrument  under  seal,  or  with  a 
penalty  or  forfeiture.  Stone  v.  Bradbury, 
14  Me.  (2  Shep.)  185,  191. 

The  term  "bond"  Is  of  frequent  occur- 
rence in  the  statutes  of  the  republic  of  Tex- 
as passed  prior  to  the  adoption  of  the  com- 
mon law,  and  its  signification,  as  used  there- 
in, has  been  defined  by  the  courts;  holding 
that  the  term  was  to  be  Interpreted  and  con- 
strued according  to  its  meaning  and  force  In 
the  civil  law,  and  since  no  such  word  as 
"bond"  was  known  to  the  civil  law,  but  its 
equivalent  under  that  law  was  the  word 
"obligation,"  and  as  a  seal  was  not  required 
to  give  force  and  validity  to  an  obligation,  it 
was  not  necessary  to  the  validity  of  a  bond. 
The  word  "bond,"  as  used  in  the  law  of 
Texas  in  force  previous  to  the  Introduction 
of  the  common  law  (January  20,  1840),  had 
a  defined  meaning  and  construction,  which 
excluded  the  idea  that  a  seal  was  at  all  es- 
sential to  the  validity  of  such  an  Instrument 
After  the  adoption  of  the  common  law  in 
Texas,  it  was  held  that  a  seal  was  still 
unnecessary  to  the  validity  of  a  bond,  since 
the  adoption  of  the  common  law  could  not 
be  construed  to  be  an  amendment  of  the 
statutes  already  In  force  with  respect  tu 
bonds,  or  to  impair  the  obligation  of  con- 
tracts already  made,  and  to  hold  that  stat- 
utes and  contracts  subsequently  made  were 
affected  thereby  would  be  to  make  the  mean- 
ing of  the  statute,  or  the  binding  force  of 
the  contract,  dependent  on  the  date  when  it 
was  enacted  or  made.  Foster  v.  Champlin, 
29  Tex.  22,  28. 

The  word  "bond"  does  not,  ex  vi  ter- 
mini, imply  a  contract  under  seal,  but,  as 
used  in  popular  language,  imports  the  sub- 
stantive action  expressed  by  the  verb  "to 
bind,"  and,  if  one  is  bound,  he  is  in  bonds  or 
under  bonds;  and  the  word  implies  nothing 
more  than  a  binding  contract,  in  whatever 
form,  and  though.  In  legal  phraseology,  the 
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term  usually  denotes  a  specialty,  it  does  not 
necessarily  imply  a  contract  under  seal.  Ide 
V.  Passumpslc  &  C.  R.  R.  Co.,  32  Vt.  297,  299. 

The  term  **bond/*  ex  vi  termini,  signi- 
fies an  instrument  under  seal.  But  since  the 
enactment  of  the  Code  of  Civil  Practice  that 
there  shall  be  no  diflCerence  in  evidence  be- 
tween sealed  and  unsealed  writings,  and  that 
every  writing  not  sealed  shall  have  the  same 
force  and  effect  that  it  would  have  if  sealed, 
the  term  "bond,"  as  used  In  statutes,  does 
aot  necessarily  imply  a  sealed  instrument. 
Wild  Cat  Branch  ▼.  Ball,  45  Ind.  213,  215. 

Sluure  of  stook. 

The  term  "bonds,"  as  used  in  a  will  be- 
queathing to  the  testator's  widow  all  of  his 
government  and  other  bonds  which  he  might 
possess  at  the  time  of  his  decease,  does  not 
include  shares  of  stock  in  a  bank.  Benton  v. 
Benton,  63  N.  H.  289,  295,  56  Am.  Rep.  512. 

UndertaVlii  g. 

The  term  "bond,"  when  used  in  any  stat- 
ute, shall  embrace  every  written  undertak- 
ing for  the  payment  of  money  or  acknowl- 
edgment of  being  bound  for  money,  condi- 
tioned to  be  void  on  the  performance  of  any 
duty  or  the  occurrence  of  anything  therein 
expressed  and  subscribed,  and  delivered  by 
the  party  making  it,  to  take  effect  as  his 
obligation,  whether  it  be  sealed  or  unsealed. 
Code  Miss.  1892,  $  1501. 

Undertaking  on  appeal. 

"Bond"  includes  an  undertaking.  Rev. 
St  Wyo.  1899,  §  2724;  Laws  N.  Y.  1892,  c. 
677,  I  16;  Bates'  Ann.  St.  Ohio  1904,  §  23; 
Bates*  Ann.  St.  Ohio  1904,  §  4947;  Bates' 
Ann.  St.  Ohio  1904,  f  6794;  Rev.  St  Wyo. 
1899,  §  5190. 

An  undertaking  on  appeal  is  within  the 
term  "bonds,"  as  used  in  Civ.  Code  1895, 
$  604,  and  provision  3,  authorizing  the  cre- 
ation of  corporations  to  execute  or  guar- 
anty any  bonds  required  by  law  to  be  given 
in  any  proceeding  in  court  King  v.  Pony 
Gold  Min.  Cto.,  62  Pac.  783,  787,  24  Mont  470. 

Warrant  distincnislted* 

There  is  a  vast  difference  between  bonds 
and  warrants.  Warrants  are  general  orders 
payable  when  funds  are  found,  and  bonds, 
are  obligations  payable  at  a  definite  time, 
running  through  a  series  of  years.  They  are 
payable  when  the  time  of  their  maturity 
arrives,  Independent  of  any  presentation. 
Shelley  v.  St  Charles  County  Court  (U.  S.) 
21  Fed.  699,  701. 

BOND  AND  MORTGAGE. 

A  "bond  and  mortgage"  are  distinct  and 
separate  securities,  though  for  the  same  debt. 
As  against  the  rights  of  third  parties,  pay- 
ment In  fact  of  either  extingyishes  the  debt. 


and  therefore  satisfies  the  other.  And  even 
between  the  parties  the  two  securities  are 
so  far  parts  of  the  same  transaction  that  the 
satisfaction  of  one  Is  presumed  to  be  pay- 
ment of  the  debt,  and  therefore  to  include 
the  satisfaction  of  the  other,  and  the  burden 
of  proof  is  on  the  creditor  to  show  the  con- 
trary. Meigs  V.  Bunting,  141  Pa.  233,  239, 
21  Atl.  588,  589,  23  Am.  St  Rep.  273. 

BONB  FOB  PAYMENT  OF  MONET. 

A  motion  founded  on  a  delivery  bond  Is 
an  action  founded  on  a  bond  for  the  pay- 
ment of  money,  within  the  meaning  of  Act 
1827,  c.  72,  providing  that  in  all  actions 
founded  on  bonds  for  the  payment  of  mon- 
ey, taken  from  an  Inferior  to  a  superior  Ju- 
risdiction, the  securities  of  the  parties  ap- 
pealing shall  be  bound  for  the  payment  of 
the  latter  debt,  damages,  costs,  etc.  Banks 
V.  Brown,  12  Tenn.  (4  Yerg.)  198,  199. 

BOND  FOB  TTTIiE. 

As  conveyance,  see  "Conveyance.** 

A  bond  for  title  is  not  distinguishable, 
in  its  ordinary  operation  and  effect,  from  a 
simple  agreement  for  the  same  purpose. 
Sayre  v.  Mohney,  47  Pac.  197, 198,  30  Or.  238. 

A  bond  for  title  does  not  purport  to  con- 
vey the  title  to  the  obligee,  but  Is  an  execo- 
tory  agreement  to  make  title  In  the  future 
on  the  performance  of  certain  conditions. 
White  V.  Stokes,  63  S.  W.  1060,  1061,  67  Art:. 
184. 

BOND  OF  BAHJtOAD. 

The  bonds  of  a  railroad  corporation  are 
personal  securities,  in  contradistinction  to 
public  and  real  securities,  and  can  only  be 
upheld  as  proper  subjects  (or  the  Investment 
of  trust  funds  under  special  circumstances, 
which  ought  to  be  made  to  appear  by  tbe 
guardian.  Allen  v.  Gaillard,  1  S.  O.  (1  Ricb.) 
279,  282. 

BOND    BEQUIBED    IN    I.EOAI.    PBO» 
OEEDINO. 

The  clause  In  che  stamp  acts  of  the 
state  and  of  the  United  States  ex«npting 
from  stamp  duty  those  bonds  which  are  **re- 
quired  in  a  legal  proceeding"  is  not  confined 
to  those  bonds  without  which  no  action  cooid 
be  maintained  or  prosecuted,  but  is  more 
general,  and  means  the  bonds  required  to 
give  any  party  to  a  legal  proceeding  any  ad- 
vantage or  privilege  to  which  be  would  be 
legally  entitled,  In  the  course  of  that  pro- 
ceeding, by  executing  a  proper  bond.  Bow- 
ers V.  Beck,  2  Nev.  157,  160. 

BONDED  DEBT. 

A  "bonded  debt"  Is  defined  by  some  lex- 
icographers to  be  that  part  of  the  endre 
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indebtedness  of  a  corporation  or  state  which 
is  represented  by  bonds  It  has  issued,  as 
distinguished  from  a  floating  debt  By  oth- 
ers it  is  declared  that  it  is  a  debt  contracted 
under  the  obligation  of  a  bond.  The  term 
'^bonded  debt"  in  the  real  as  well  as  in  the 
ordinary  and  generally  accepted  sense  of  the 
phrase,  means  not  only  the  principal  amount 
named  in  the  bond,  but  also  the  sum  of  the 
interest  wlilch  in  the  obligation  is  promised 
to  be  paid.  If,  however,  the  term  "bonded 
debt"  is  not  in  every  instance  used  to  express 
the  amount  of  both  principal  and  interest, 
but  sometimes  to  express  the  principal  nam- 
ed.  yet,  if  these  words  are  in  any  case  to  be 
given  that  meaning,  it  must  be  so  because 
of  the  context  with  which  they  are  used,  or 
from  circumstances  which  show  that  the 
meaning  of  the  phrase  is  to  be  restricted. 
As  used  in  the  Georgia  Constitution,  provid- 
ing that  the  proceeds  arising  from  the  sale  of 
public  property  owned  by  the  state  shall  be 
applied  to  the  payment  of  the  bonded  debt  of 
the  state,  it  Includes  the  interest  on  the  prin- 
cipal, as  well  as  the  principal  itself,  and 
an  application  of  the  money  derived  from 
such  sales  to  the  payment  of  Interest  was 
proper.  Park  t.  Candler,  40  S.  Bu  523,  627, 
114  Ga.  466. 

Const  art  12,  f  11,  forbidding  corpora- 
tions to  incur  "bonded  Indebtedness,"  except 
on  certain  conditions,  does  not  embrace  a 
nonnegotiable  note  and  mortgage  executed 
by  a  corporation  to  secure  its  indebtedness 
for  money  loaned,  money  paid,  property  pur- 
chased, or  labor  performed  in  the  ordinary 
course  of  its  authorized  business,  and  ac- 
tually received  and  used  in  such  business. 
Underbill  ▼.  Santa  Barbara  Land,  Bldg.  & 
Imp.  Co.,  28  Pac.  1049,  1050,  93  Cal.  300. 


BONBED  WABEHOU8E. 

See  "Distillery  Bonded  Warehouse.'' 

The  term  ''bonded  warehouse,"  as  used 
in  Joint  resolution  of  Congress  of  March  29, 
1869,  declaring  that  the  proprietors  of  all 
internal  revenue  bonded  warehouses  shall 
reimburse  the  United  States  for  expenses  and 
salaries  of  all  storekeepers  put  in  charge  of 
them,  includes  the  distillery  warehouses 
which  distillers  are  required  by  the  fif- 
teenth section  of  the  same  act  to  keep  sit- 
uated on  their  distillery  premises.  United 
States  V.  Powell,  81  U.  S.  (14  WalL)  493,  494, 
20  Li.  Ed.  726. 


B01fI>8MAir. 

The  word  ^'bondsman"  is  defined  as  a 
snrety — one  who  is  bound  or  gives  surety 
for  another;  one  who  is  bound  by  writing 
obligatory  for  the  performance  of  the  act  of 
another — and  as  used  in  a  will  stating  that 
from  the  share  of  a  son  should  be  deducted 
*'an  amount  now  unknown  to  me,  which  I,  as 
one  of  hlB  bondsmen,  would  have  to  pay  for 


him,**  the  word  "bondsmen"  did  not 
sarily  import  an  obligation  under  seal.  Ha- 
berstich  v.  Elliott,  59  N.  E.  657,  558»  189 
111.  70. 

BONE  BLACK. 

Bone  black  is  animal  charcoal  produced 
by  burning  bone  or  exposing  it  to  the  action 
of  fire  in  the  same  manner  that  wood  Is  ex- 
posed to  the  action  of  fire  to  produce  vegeta- 
ble charcoal.  Schriefer  t.  Wood  (U.  S.)  21 
Fed.  Cas.  737,  738. 

BONIFICATION. 

Chief  Justice  Fuller,  In  United  States  v. 
Passavant,  169  U.  S.  16,  23,  18  Sup.  Ct  219, 
222,  42  L.  Ed.  644,  speaking  of  Import  duties, 
says:  "Doubtless  to  encourage  exportation 
and  the  introduction  of  German  goods  into 
other  markets,  the  German  government  could 
remit  or  refund  the  tax,  pay  a  bonus,  or  al- 
low a  drawback.  And  it  is  found  that  in 
respect  of  these  goods,  when  purchased  in 
bond  or  consigned  while  in  bond  for  exporta- 
tion to  a  foreign  country,  this  duty  is  re- 
mitted by  the  German  government  and  is 
called  'bonification  of  tax,'  as  distinguished 
from  being  refunded  as  a  rebate.  The  use  of 
the  word  'bonification'  does  not  change  the 
character  of  this  remission.  It  is  a  special 
advantage  extended  by  government  in  aid  of 
manufacturers  and  trades,  having  the  same 
effect  as  a  bonus  or  drawback.  To  use  one 
of  the  definitions  of  'drawback,'  it  Is  a  de- 
vice resorted  to  for  enabling  a  commodity  af- 
fected by  taxes  to  be  exported  and  sold  in 
the  foreign  market  on  the  same  terms  as  if  It 
had  not  been  taxed  at  all."  Downs  v.  Unit- 
ed States  (U.  8.)  113  Fed.  144,  148»  61  0. 
C.  ▲.  100. 

BONNET. 

Tariff  Act,  par.  863,  Imposes  a  duty  on 
flannels,  blanlvcts,  hats  of  wool,  knit  goods 
and  all  goods  made  on  knitting  frames,  etc, 
and  paragraph  400  on  bonnets,  hats,  and 
hoods  for  men,  women,  and  children,  com- 
posed of  chip,  grass,  palm  leaf,  etc  Held, 
that  the  word  "bonnet,"  in  paragraph  400, 
was  not  sufficiently  broad  to  include  articles 
made  of  wool  knit  on  frames,  used  as  a  cov- 
ering for  the  head,  and  hence  such  articles 
were  properly  classified  under  paragraph  363. 
Toplitz  V.  Hedden  (U.  S.)  33  Fed.  617. 

BONUM  VACANS. 

In  Mason  v.  Hill,  6  Bam.  &  Adol.  1,  the 
learned  judge  speaks  of  a  distinction  men- 
tioned by  the  civilians  between  a  river  and  its 
waters;  the  former  being,  as  It  were,  a  per- 
petual body,  and  under  the  dominion  of 
those  in  whose  territory  it  is  contained;  the 
latter  continually  changing,  and  incapable, 
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'•while  It  iB  there,"  of  becoming  the  subject 
of  property.  He  adds:  "It  seems  that  the 
Roman  law  considered  nmnln^  water,  not 
as  a  bonom  vacans.  In  which  any  might  ac- 
quire a  property,  but  as  public  or  common, 
in  this  sense  only — that  all  might  drink  It  or 
apply  It  to  the  necessary  purposes  of  support- 
ing life — and  that  no  one  had  any  property 
in  the  water  Itself,  except  in  that  particular 
portion  which  he  might  have  abstracted  from 
the  stream,  and  of  which  he  had  the  posses- 
sion, and  during  the  time  of  such  possession 
only."  Lux  y.  Haggln,  10  Pac.  674.  708,  69 
Cal.  265, 

BONUS. 

"Bonus  Is  a  sum  paid  for  services,  or  a 
thing  given  therefor,  In  addition  to  or  in  ex- 
cess of  what  would  ordinarily  be  given,  but 
It  Is  not  a  gift  or  gratuity.  It  1b  a  premium 
given  for  a  loan  or  a  charter  or  other  priv- 
ilege granted  to  a  company."  Kenlcott  v. 
Wayne  County,  83  U.  S.  (16  Wall.)  452,  471, 
21  L.  Ed.  319. 

A  bonus  Is  a  premium  paid  to  a  grantor, 
as  a  bank  pays  a  bonus  to  the  state  for  its 
charter — ^a  consideration  given  for  what  Is 
received.  It  implies  an  advantage — ^a  benefit 
— given  In  return  for  the  benefit  received,  or 
as  an  Inducement  to  the  grantor  to  confer 
that  benefit.  The  term  •'bonus"  has  become 
a  familiar  one,  and  Is  associated,  In  Its  com- 
mon acceptance,  with  the  knowledge  of  some 
advantage,  benefit,  quid  pro  quo,  stipulated 
for.  Consolidated  Bank  v.  State,  5  La.  Ann. 
44,57. 

Where  banks,  as  the  price  for  their  char- 
ters, were  required  to  contribute  to  the 
school  fund,  the  tax  or  charge  was  the  bonus 
or  price  or  part  of  the  price  that  they  were  to 
pay  for  their  franchise.  Gordon  v.  Appeal 
Tax  Court,  44  U.  S.  (3  How.)  133.  146.  11  L. 
Ed.  529. 

As  premlimi  oa  loan* 

•'Bonus,"  in  Its  strict  sense,  means  good. 
In  Its  popular  sense  it  denotes  a  premium  for 
a  loan.  Leslie  v.  Leslie,  24  Atl.  319,  322,  50 
N.  J.  Eq.  (5  Dick.)  103. 

The  term  ••bonus,"  within  an  act  author- 
izing savings  associations  to  contract  for  a 
bonus  on  loans  made,  imports  a  definite  sum 
to  be  paid  at  one  time  for  the  loan  of  money 
for  a  specified  period,  distinct  from  and  in- 
dependent of  the  Interest  Mechanics'  St 
Workingmen'8  Mut  Sav.  Bank  ds  BIdg.  AsB'n 
y.  Wilcox,  24  Conn.  147,  154. 

Tax  distliicnlBlted. 

The  power  of  taxation  Is  an  incident  of 
Boverelgnty,  and  Is  coextensive  with  that  of 
which  it  is  an  Incident.  All  subjects,  there- 
fore, over  which  the  sovereign  power  of  the 
state  extend,  are,  in  Its  discretion,  legitimate 
subjects  of  taxation,  and  this  may  be  carried 


to  any  extent  to  which  the  Legislature  may 
choose.  On  the  other  hand,  the  idea  of  a  con- 
sideration Is  always  present  when  we  speak 
of  a  bonus,  which  is  a  premium  to  a  grantor 
or  vendor,  or  a  consideration  given  for  what 
is  received.  In  Baltimore  ds  O.  R.  R.  Co.  t. 
Maryland,  88  U.  S.  (21  Wall.)  456,  22  L.  Bl 
678,  the  distinction  between  a  tax  and  t 
bonus  is  clearly  drawn.  Commonwealth  t. 
Erie  &  Western  Transp.  Co.,  107  Pa,  112, 
115. 

A  bonus  Is  a  "sum  exacted  by  the  state 
from  a  corporation  for  granting  a  charter. 
In  such  case  It  is  clearly  distinguished  from 
a  tax."  1  Bouv.  Law  Diet  (Rawle's  Ed.)  p. 
254.  The  payment  of  such  a  bonus,  as  a  con- 
sideration for  the  grant  of  the  franchise  to 
be  a  trading  corporation,  does  not  create 
a  contract  which  implies  a  surrender  by  tbe 
state  of  any  part  of  its  taxing  power.  Com- 
monwealth V.  Bailey,  Banks  &  Biddle  Go.,  20 
Pa.  Super.  Ct  210,  218. 

BONUS  BUIUinfO  OONTRAOT. 

A  bonus  building  contract  is  a  plan  adopt- 
ed by  real  estate  owners  to  Induce  buildera 
to  erect  buildings  on  lots  leased  by  the  fo^ 
mer;  the  amount  of  the  bonus  being  added 
to  the  estimated  value  of  the  ground,  and 
the  ground  rent  being  accordingly  lncrea$;ed 
to  secure  returns  on  the  investment.  Andrew 
T.  Meyerdlrck.  40  AtU  173,  174,  87  Md.  511. 

BOODLE. 

The  word  "boodle"  is  defined  as  "money 
fraudulently  obtained  in  public  service— es- 
pecially money  given  to  be  received  by  offi- 
cials In  bribery,  or  gained  by  collusive  con- 
tracts, appointments,  etc.;  by  extension,  gain 
from  cheating  of  any  kind.  Often  used  at- 
tributively." See  Cent  Diet  Where  it  la 
charged  that  a  franchise  has  been  procured 
by  the  use  of  boodle,  the  Inference  is  that  the 
persons  granting  the  franchise  were,  as  of- 
ficials, bribed  by  money  to  make  the  grant 
Boehmer  v.  Detroit  Free  Press  Co.,  94  Mich. 
7,  9,  53  N.  W.  822,  823,  34  Am.  St  Rep.  31& 

"The  word  'boodle'  has  usually  been  ap- 
plied to  designate  the  money  held  to  be  paid 
or  paid  as  a  bribe  for  corrupt  official  action, 
and  has  mostly  arisen  in  connection  with 
the  corruption  of  legislative  action,  although 
not  limited  to  it  Its  meaning  may  be  said 
to  be  as  broad  as  the  use  of  money  for  any 
corrupt  purpose — ^mostly  confined  to  acts  of 
an  official  character.  It  is  therefore  libel- 
ous." Byrnes  y.  Mathews,  12  N.  X.  St  Bepu 
74,83. 

BOOK. 

See  "On  the  BookB";  rTaxbook-;  rrext- 

Book." 
As  appliances,  see  "Appliance." 
As    personal    property,    see    ^ersonsl 

Property/' 
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A  "book,"  In  Its  popular  sense,  Is  under- 
stood to  be  a  volume,  bound  or  unbound, 
written  or  printed.  The  term  is  derived  from 
the  Saxon  word  "boc"  (beecb  tree).  Scoville 
V.  Toland  (U.  S.)  21  Fed.  Cas.  863.  864. 

One  of  the  definitions  given  by  Worcester 
of  "book**  is  "a  collection  of  paper  leaves, 
sewed  or  bound,  used  for  any  kind  of  writ- 
ing."   Turbevllle  v.  State,  66  Miss.  793,  798. 

Paper  books  in  the  German  language,  for 
the  use  of  children,  containing  Illuminated 
Uthograpbic  prints,  are  not  entitled  to  free 
entry,  under  Act  July  24,  1897,  c.  11,  i  2,  Free 
List,  par.  602,  30  Stat.  196  [U.  S.  Comp.  St. 
1901,  p.  1681],  as  books  and  pamphlets  print- 
ed exclusively  In  a  foreign  language.  F.  H. 
Petry  &  Co.  v.  United  States  (U.  8.)  121  Fed. 
207. 

Am  books  of  acooiuat. 

Under  an  insurance  policy  requiring  the 
Insured  to  keep  a  set  of  "books,**  the  Insur- 
ers must  be  held  to  have  contracted  with 
reference  to  the  usages  of  the  trade  and  the 
custom  of  merchants,  and  must  have  Intend- 
ed only  such  a  set  of  books  showing  a  com- 
plete record  as  good  bookkeeping  prescribed, 
and  such  as  generally  obtained  among  mer- 
chants engaged  in  a  similar  business.  West- 
em  Assurance  Co.  v.  Althelmer,  68  Ark.  666, 
668,  25  S.  W.  1067,  1069. 

"Books,**  as  used  In  the  sherl£r*s  return 
certifying  to  the  levy  on  certain  books,  may 
mean  only  the  physical  articles,  and  Is  not  to 
be  taken  as  including  debts  due  on  accounts 
contained  In  such  books.  TuIUs  v.  Brawley, 
8  Minn.  277,  286  (Gil.  191,  197). 

Blank  books. 

A  "book**  Is  commonly  defined  to  be  a 
number  of  sheets  of  paper,  bound  or  stitched 
together,  whether  printed  or  blank.  Thus 
we  speak  of  a  casbbook,  a  daybook,  or  mer- 
chant's account  book.  Ey.  St  §  4218,  pro- 
vides that  no  person  who  sells  books,  pam- 
phlets, or  papers  shall  be  deemed  a  peddler, 
within  the  statute  requiring  the  license  of 
peddlers;  and  it  was  h^ld  that  a  number  of 
sheets  of  paper  bound  together,  for  the  use  of 
farmers  In  keeping  a  record  of  their  transac- 
tions, with  printed  headings  and  some  other 
printed  matter,  should  be  considered  a  book. 
Coffey  V.  Hendrlck  (Ky.)  66  S.  W.  127,  128. 


wumerijft  notes. 

A  bequest  of  all  "my  books  In  and  about 
my  bouse,"  etc.,  Includes  manuscript  notes 
of  a  pbyslcian  of  his  attendance  on  a  pa- 
tient, vehich  were  bound  up  in  volumes.  Wil- 
lis y.  Curtols,  1  Beav.  189. 

A  manuscript  may  be  a  book.  A  be- 
quest authorizing  a  legatee  **to  select  such 
books  as  he  may  desire'*  out  of  the  testator's 
library  may  Include  a  manuscript  copy  of  a 


book  made  by  the  testator.    In  re  Beecher's 
Estate,  17  Pa.  Co.  Ct.  R.  161,  162. 

Pamphlet. 

A  pamphlet  of  24  pages,  consisting  of  a 
sheet  and  a  half  secured  together  by  stitch- 
ing, and  with  a  cover  of  4  pages,  and  having 
a  title  page,  is  properly  described  as  a  book 
in  an  indictment  under  the  federal  statutes 
forbidding  the  depositing  in  the  mail  of  any 
obscene  or  Indecent  book  or  other  publication. 
United  States  v.  Bennett  (U.  S.)  24  Fed.  Cas. 
1093,  1104. 

PriTate  letter. 

In  construing  the  statute  prohibiting  the 
mailing  of  obscene  books,  pamphlets,  pic- 
tures, papers,  writings,  prints,  or  other  publi- 
cation, etc.,  the  United  States  Supreme  Court, 
In  United  States  y.  Chase,  10  Sup.  Ct.  766, 
136  U.  S.  265.  34  L.  Ed.  117,  say:  "In  the 
statute  under  consideration  the  word  'book* 
is  used  as  one  of  a  group  or  class  of  words, 
'book,  pamphlet,  picture,  paper,  writing, 
print,*  each  of  which  is  ordinarily  and  prima 
facie  understood  to  be  a  publication;  and  the 
enumeration  concludes  with  the  general 
phrase  'or  other  publication,*  which  applies 
to  all  the  articles  enumerated,  and  defines 
each,  with  the  common  quality  Indicated. 
It  must,  therefore,  according  to  a  well-de-  ' 
fined  rule  of  construction,  be  a  published  writ- 
ing which  is  contemplated  by  the  statute,  and 
not  a  private  letter,  on  the  outside  of  which 
there  Is  nothing  but  the  name  and  address 
of  the  person  to  whom  It  Is  written.  United 
States  ▼.  Warner  (U.  S.)  69  Fed.  366,  366. 

StoTO  patterns. 

"Book  or  paper,'*  as  used  In  the  New 
York  Code,  limiting  the  function  of  a  sub- 
poena duces  tecum  to  the  requirement  that 
a  witness  produce  "a  book  or  paper,*'  does 
not  Include  stove  patterns.  In  re  Shephard 
(U.  S.)  3  Fed.  12. 

Work  of  two  TolmnoB. 

An  agreement  to  publish  the  memoirs  of 
U.  S.  Grant  declared  that  the  parties  were 
about  to  publish  a  book  in  two  volumes, 
octavo  form.  Held  that  the  use  of  such 
word  "book"  and  the  word  "work"  In  the 
subsequent  provisions  of  the  contract  had 
reference  to  the  two  volumes  which  com- 
posed the  book  and  not  each  separate  volume. 
Little  V.  Webster,  1  N.  Y.  Supp.  316,  317.  48 
Hun,  620. 

BOOK  (In  Oopyrlffltt  Imw)* 

Though  the  legal  definition  of  a  book 
may  be  more  extensive  than  that  given  by 
lexicographers,  and  may  include  a  sheet  of 
music  as  well  as  a  bound  volume,  yet  it  nec- 
essarily conveys  the  idea  of  thought  or  con- 
ceptions clothed  In  language  or  in  musical 
characters,    written,   printed,    or  published. 
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Its  identity  does  not  consist  merely  In  the 
ideas,  knowledge,  or  Information  communi- 
cated, but  in  the  same  conceptions,  clothed 
in  the  same  words,  which  make  it  the  same 
compositions.  Stowe  v.  Thomas  (U.  S.)  23 
Fed.  Cas.  201,  207. 

Under  Act  5  &  6  Vict  c.  45,  $  2,  relating 
to  copyright,  it  is  declared  that.  In  the  con- 
struction of  the  act,  the  word  *T3ook"  shall 
be  construed  **to  mean  and  include  every 
volume,  part  or  division  of  a  volume,  pamph- 
let, sheet  of  letter  press,  sheet  of  music,"  etc. 
JoUle  V.  Jacques  (U.  S.)  13  Fed.  Gas.  910,  913. 

As  any  oomposltion. 

Any  composition,  whether  large  or  small, 
though  found  in  company  with  other  compo- 
sitions, is  a  book,  within  54  Geo.  Ill,  §  156, 
granting  a  copyright  to  the  authors  of  books. 
White  V.  Geroch.  2  Barn.  &  Aid.  298,  301. 

The  term  "book,"  within  the  meaning  of 
the  copyright  laws,  includes  any  composi- 
tion, large  or  small,  which  includes  results  of 
successive  mental  processes  rationally  com- 
bined, whether  it  fill  a  great  volume,  or  be 
contained  in  a  single  sheet  Keene  v. 
Wheatley  (U.  S.)  14  Fed.  Cas.  180,  194. 

As  blank  applloations. 

"Book,"  as  used  in  the  act  of  Congress 
providing  that  a  copyright  may  be  granted  to 
the  author,  etc^  of  any  "book,"  etc.,  in'cludes 
a  blank  form  of  application  for  a  license  to 
sell  liquor  at  retail,  composed  of  three  appli- 
cations, a  petition  upon  a  warrant,  and  a  jus- 
tification, all  intended  to  be  filled  up  and  filed 
by  the  applicant  Brightley  ▼.  Littleton  (U. 
S.)  37  Fed.  103, 104. 

As  bound  Tolnme. 

In  a  copyright  statute,  "book"  is  not  to 
be  understood  in  its  technical  sense  of  a 
bound  volume,  but  any  species  of  publication 
which  the  author  selects  to  embody  his  lit- 
erary production.  Under  4  Stat  436,  which 
provided  that  no  person  should  be  entitled 
to  its  benefits  unless  he  should,  before  pub- 
lication, deposit  a  printed  copy  of  the  title 
of  his  book  as  therein  prescribed,  the  print- 
ing of  a  literary  composition  in  serial  parts 
in  a  magazine  constituted  a  publication  of 
the  book,  so  that  a  subsequent  copyrighting 
of  the  collective  work,  when  completed  and 
published  in  book  form,  would  not  prevent 
another  from  reprinting  the  uncopyrighted 
parts  from  the  magazine.  Holmes  v.  Hurst, 
19  Sup.  Ct  606,  609,  174  U.  8.  82,  43  L.  Ed. 
904. 

Oolleoted  sbeets  of  literary  work. 

The  collected  sheets  containing,  in  order- 
ly and  connected  fashion,  the  record  of  the 
intellectual  and  literary  work  of  the  author, 
is  a  **book,"  unless  for  some  particular  and 
q>ecial  purpose  a  narrower  definition  is  pre- 


scribed by  law.    In  re  Hempstead  (U.  8.)  95 
Fed.  967,  968. 

Mnsioal  oompositlons  In  book  form. 

In  Copyright  Act  March  3,  1801,  c.  565, 
S  3,  26  Stat  1107  [U.  S.  Comp.  St  1901,  p. 
3407],  providing  that,  in  case  of  a  book,  the 
two  copies  required  to  be  delivered  to  the 
Librarian  of  Congress  shall  be  manufactured 
in  this  country,  a  book  does  not  Include  musi- 
cal compositions  published  in  book  form  or 
made  by  lithographic  process.  The  word  as 
used  in  the  dictionaries  has  many  dlfTerent 
senses.  It  may  refer  to  the  subject-matter, 
as  literary  composition,  or  to  form,  as  a  num- 
ber of  leaves  or  paper  bound  together,  or  a 
written  Instrument  or  document  or  a  par- 
ticular subdivision  of  a  literary  composition, 
or  the  words  of  an  opera,  etc.  Littleton  v. 
Oliver  Dltson  Co.  (U.  S.)  62  Fed.  597,  599. 

Single  sheet. 

A  single  sheet  of  music  is  a  book,  with- 
in the  meaning  of  8  Ann.  c.  19,  relating  to 
copyrights.  Clementi  ▼.  Gouldlng,  U  East 
244. 

The  Latin  word  "liber"  C'book'O  has  no 
reference  to  the  collection  of  writings  in  a 
volume,  but  primarily  signifies  the  bark  of  a 
tree.  Webster  says  "book"  is  derived  from 
the  Saxon  "hoc"  meaning  a  beach  tree.  A 
single  sheet  may  be  considered  a  book.  Dro- 
ry  V.  Ewlng  (U.  S.)  7  Fed.  Cas.  1113,  1115. 

"Book,"  as  the  term  is  used  In  English 
copyright  statutes,  has  a  very  extended  sig- 
nification. It  was  held  in  Clementi  v.  Geld- 
ing, 2  Camp.  25,  to  Include  a  copyrighted 
song  printed  on  a  single  sheet  of  paper,  which 
decision  was  approved  and  followed  In  two 
cases  arising  under  United  States  copyright 
statutes,  in  which  it  was  held  that  a  book, 
within  these  statutes,  is  not  necessarily  a 
book  in  the  ordinary  and  common  accepta- 
tion of  the  words,  but  may  consist  of  a  single 
sheet  of  paper,  as  well  as  a  number  of  sheets 
bound  together.  Clayton  ▼.  Stone  (U.  8.)  5 
Fed.  Cas.  999,  1000  (citing  Drury  ▼.  Bwing 
ru.  S.]  7  Fed.  Cas.  1113;  Harper  y.  Shoppell 
(U.  S.)  26  Fed.  519). 

"Book,'*  as  used  in  copyright  law,  need 
not  be  a  book  in  a  common  and  ordinary  ac- 
ceptation of  the  word — ^that  is,  a  volume 
made  up  of  several  sheets  bound  together— 
but  it  may  be  printed  only  on  one  sheet  u 
the  words  of  a  song  ana  the  music  accom- 
panying it  Clayton  y.  Stone  (U.  S.)  5  Fed. 
Cas.  999,  1000. 

Trade  label* 

A  trade  label  is  not  a  book,  within  the 
provisions  of  the  statute.  Coffeen  y.  Bnm- 
ton  (U.  S.)  5  Fed.  Gas.  1184. 

The  term  "book,"  within  an  act  passed 
In  1851  providing  for  the  recording  of  granti 
of  lands  in  California  in  some  book  of  record. 
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was  satisfied,  within  the  meaning  of  the  act, 
by  copies  of  the  deed  on  sheets  not  bound 
or  fastened  together  in  any  manner,  but  fold- 
ed; the  name  of  the  purchaser  being  indorsed 
thereon,  and  each  distinct  class  kept  in  a 
separate  bundle;  the  sheets  not  being  bound 
into  the  form  of  books  until  1856.  Mumford 
V.  Wardwell,  78  U.  8.  (6  Wall.)  423, 18  U  Ed. 
756. 

BOOK  AOOOUNT. 

In  law  the  words  "book  account"  have  a 
well-settled  meaning.  A  book  account  is  de- 
tailed statement  kept  in  a  book,  in  the  nature 
of  debit  and  credits  between  persons,  arising 
out  of  contract  or  some  fiduciary  relation. 
Rap.  Law  Diet  A  less  technical  definition 
given  by  the  general  lexicographers  Is  **an 
account  or  record  of  debit  or  credit  kept  in  a 
book."  See  Webst  Diet.  A  memorandum 
kept  in  a  small  book  as  follows:  VAlex  and 
Anna  sold  the  land  to  Henry  Buck,  March  4, 
ISSa  1125.00.  John  Cosgrove  paid  |764, 
Jan.  6,  1888" — ^was  not  a  book  account  Tay- 
lor V.  Horst,  62  Minn.  800,  303,  64  N.  W.  734, 
735. 

A  *'book  account"  means  a  book  as  it  is 
well  known  to  be  universally  kept,  contain- 
ing  a  statement  in  detail  of  the  transactions 
between  parties,  including  prices,  made  con- 
temporaneously with  the  transaction,  and  en- 
tered in  a  book.  A  tally  on  a  board  or  loose 
sheets  of  paper  does  not  constitute  a  book  ac- 
count Stieglitz  ▼.  O.  J.  Lewis  Mercantile 
Co.,  76  Mo.  App.  276,  280. 

To  constitute  a  book  account,  the  ac- 
count, in  the  first  place,  must  be  kept  In  a 
book.  A  tally  or  a  board  or  a  slate  or  loose 
sheets  of  paper  is  not  a  book  account  Also 
it  must  be  an  account;  that  is,  a  formal 
statement  in  detail  of  the  transaction  be- 
tween two  parties,  made  contemporaneously 
with  the  transactions  themselves.  A  list  of 
charges  and  credits,  without  showing  on  its 
face  against  whom  and  In  whose  favor  they 
are  made,  is  not  a  book  account;  and  the 
definition  fails  If  the  entries  are  not  original, 
made  at  the  time  the  transaction  took  place, 
or  immediately  thereafter.  Richardson  v. 
Wingate  (Ohio)  10  West  Law  J.  145,  146. 

''Book  accounts,"  as  used  in  a  statute 
permitting  parties  to  suits  to  be  sworn  to 
their  book  accounts,  if  not  of  more  than  18 
months'  standing,  cannot  be  construed  to  in- 
clude a  loose  piece  of  paper  on  which  an  ac- 
count is  made  ont  It  is  not  a  book  ac- 
count, within  the  meaning  of  the  statute. 
Kennedy  v.  Ankrim  (Ohio)  Tapp.  40. 

The  term  "book  account"  is  unknown  In 
the  law,  and  in  common  parlance  it  may 
mean  money,  goods,  labor,  and*  whatever  may 
be  brought  into  account.  It  is  too  indefinite 
to  be  used  in  an  indictment  charging  forgery 
of  "a  receipt  against  a  book  account"  State 
V.  Dalton,  6  N.  a  379,  380. 


Bond  and  mortsase. 

The  term  "book  account,"  as  used  In  a 
will  devising  all  testator's  notes  of  hand 
and  book  accounts,  could  not  be  construed 
to  embrace  a  debt  due  from  one  of  the  dev- 
isees to  the  testator,  evidenced  by  a  bond 
and  mortgage.  Hopkins  v.  Holt,  9  Wis.  228, 
232. 

Signed  aoooiuat* 

The  term  "book  account"  may  compre- 
hend a  signed  account  as  well  as  an  open 
one;  and,  where  the  judgment  of  a  single 
magistrate  appeared  to  be  given  on  a  war- 
rant of  more  than  $60  due  by  book  account, 
it  is  to  be  taken,  in  support  of  the  magis- 
trate's jurisdiction,  that  the  book  account 
was  a  signed  account  Turner  t.  Edwards, 
19  N.  C.  539. 

Stvbs  of  clieolcbook. 

The  stubs  of  a  checkbook  from  which 
the  checks  have  been  cut,  leaving  the  stub 
containing  a  memorandum  of  the  amount, 
date,  etc.,  of  each  check,  is  not  a  book  ac- 
count   Wilson  V.  Goodin  (Ohio)  Wright,  219. 

BOOK  DEBT. 

A  *'book  debt,*'  as  used  in  Act  March 
28,  1835,  §  2,  means  debts  for  *'goods  sold 
and  delivered,  and  for  work,  labor,  and 
services."  Hamill  v.  O'Donnell  (Pa.)  2  Miles, 
101. 

A  book  debt  does  not  include  a  check- 
book containing  a  memorandum,  on  the  mar- 
gin opposite  to  the  place  where  a  check  was 
cut,  of  the  defendant's  name,  as  the  person 
to  whom  it  was  given,  the  amount,  date,  etc., 
to  prove  the  giving  of  the  money  evidenced 
by  the  check,  as  a  loan.  Wilson  y.  Goodin 
(Ohio)  Wright,  219. 

BOOK  DEBT  (Aotioii  of). 

A  form  of  common-law  action  to  recover 
a  debt  which  was  the  subject  of  a  book  ac- 
count Bowers  v.  Dunn  (Conn.)  2  Root,  59; 
Mills  V.  St  John,  Id.  188;  Mftior  v.  Brvlng's 
Ex'rs  (Conn.)  1  Klrby,  158;  Phenlx  v.  Prin- 
dle.  Id.  207;   Peck  v.  Jones,  Id.  289. 

The  action  of  book  debt  was  a  statutory 
action  in  Connecticut,  founded  on  book  ac- 
counts.   Terrill  v.  Beecher,  9  Conn.  344,  348. 

The  action  of  book  debt  is  an  action  to 
recover  on  an  account,  and  is  only  maintain- 
able where  the  gist  of  the  action  Is  for 
accounts  which  are  properly  chargeable  as 
Items  of  account;  hence  the  action  cannot 
be  maintained  to  recover  a  balance  on  an 
account  stated  or  agreed  to  be  paid  by  a 
special  promise,  for  which  assumpsit  will 
lie.  Stocking  v.  Sage,  1  Conn.  75.  It  does 
not  lie,  however,  for  use  in  occupation  of 
real  estate.  Beech  v.  Mills,  5  Conn.  493. 
It  does  not  apply  to  a  right  of  action  for 
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damages  for  tort  or  breach  of  contract,  such 
claims  never  having  been  held  to  be  proper 
subjects  of  book  accounts.  Green  v.  Pratt, 
11  Conn.  205,  206. 

An  action  of  book  debt  includes  all  ac- 
tions of  debt  or  on  the  case  which  might 
previously  have  been  brought,  in  which 
plaintiff  would  have  declared  either  emisit, 
indebitatus  assumpsit,  quantum  valebant,  or 
quantum  meruit,  for  goods,  wares,  and  mer- 
chandise by  him  sold  and  delivered,  or  for 
work  and  labor  done  and  performed.  The 
action,  therefore,  was  maintainable  to  recov- 
er for  the  hire  of  a  horse  and  wagon,  which, 
though  nut  "work  and  labor,"  in  the  strict  ac- 
ceptation of  that  term,  is  so  in  substance. 
Easly  y.  Eakln,  3  Tenn.  (Cooke)  388. 

An  action  of  book  debt  is  an  action  for 
the  recovery  of  a  balance  due  on  a  book  ac- 
count for  such  claims  for  services  rendered 
or  property  sold  as  may  be  properly  the  sub- 
ject of  a  book  account,  which  may  properly 
include  lottery  tickets  regularly  issued  and 
authorized  by  the  laws  of  Vermont, .  which 
were  sold  as  chances  on  books,  the  value  of 
which  may  be  properly  recovered  in  an  ac- 
tion of  book  debt.  May  v.  Brownell,  3  Vt. 
463,  469. 

The  action  of  book  debt  will  lie  for 
work  and  services  performed  by  plaintiff  for 
defendant,  which  services  were  such  as  are 
usually  charged  on  book,  and  being  in  them- 
selves proper  subjects  of  book  charge.  A 
special  agreement  as  to  the  mode  of  pay- 
ment— as  to  make  payment  in  cattle — ^wili 
not  preclude  plaintiff  from  the  right  to 
charge  them  on  book,  and  sue  for  them  in 
the  action  of  book  debt.  Newton  y.  Hlg- 
gins,  2  Vt.  366,  369. 

BOOK  ENTRIES. 

Under  the  old  affidavit  of  defense  law, 
the  defendant  was  not  put  to  bis  affidavit 
<fi  defense  unless  the  copy  of  book  account 
tiled  showed  a  prima  facie  case.  "Book  en- 
tries** meant  the  entries  in  the  original  book, 
which  should  be  competent  to  go  to  the  Jury 
as  evidence  of  plaintiff's  claim.  Book  en- 
tries were  required  to  be  a  registry  of  a  sale 
and  delivery,  actually  made,  of  the  thing 
therein  contained,  and.  the  time  of  their  be- 
ing so  entered.  Fairchild  v.  Dennison  (Pa.) 
4  Watts,  258.  And  a  book  account  show- 
ing, as  the  one  filed  does,  lump  charges  for 
merchandise,  was  invariably  held  InsufB- 
cient  Appel  v.  Stein  (Pa.)  6  Wkly.  Notes 
Cas.  461.  A  statement  of  claim  alleged  that 
the  suit  was  for  merchandise  sold,  furnish- 
ed, and  delivered  August  17,  1892;  and  the 
copy  of  book  account  was,  •'To  merchandise, 
August  17,  1892."  Held,  that  the  item  was 
insufficient  to  require  an  affidavit  of  de- 
fense. Loeb  v.  Heere,  19  Pa.  Ck).  Ct  R.  641, 
iA2. 


Act  March  25,  1835  (P.  L.  88),  declares 
that  in  all  actions  instituted  for  the  recov- 
ery of  book  debts  to  entitle  the  plaintiff 
to  a  judgment  for  want  of  an  affidavit  of 
defense,  he  shall  file  in  the  office  of  the 
prothonotary,  within  two  weeks  after  the 
return  of  the  original  process,  a  copy  of  the 
book  entries  on  which  the  action  has  been 
brought  Held,  that  tne  term  **book  en- 
tries," as  used  in  that  act,  meant  the  entries 
in  plaintiff's  book  of  original  entry,  which, 
under  ordinary  rules  of  evidence,  would  be 
competent  to  go  to  the  jury  as  evidence  in 
support  of  plaintiff's  claim.  Ha  mill  v. 
O'Donnell  (Pa.)  2  Miles,  101  (cited  and  ap- 
proved in  Wall  y.  Dovey,  60  Pa.  £10  P.  F. 
Smith]  212,  213). 

BOOK  OF  ACCOUNT. 

See  "Proper  Books  of  Account** 

Worcester  defines  a  ••book"  as  **b,  col- 
lection of  paper  leaves,  sewed  or  bound,  used 
for  any  kind  of  writing."  The  assessment 
levies,  usually  called  •'rolls,"  constitute  a 
book  of  accounts.  That  it  is  used  by  law 
for  the  keeping  of  accounts  of  a  municipality 
against  the  taxpayers,  as  well  as  to  show  the 
state  of  accounts  between  the  city  and  its 
collector,  we  know  officially,  as  well  as  by 
the  proof  in  the  records,  so  that  In  eveiy 
point  of  view,  the  assessment  roll  was  a  book 
of  accounts,  within  Code,  §  2582,  declaring 
every  person  guilty  of  perjury,  who,  with 
the  intent  to  defraud,  "shall  make  any  false 
entry  in  any  book  of  accounts  kept  in  any 
public  office,"  etc.  TurbevUle  t.  Stale,  S6 
Miss.  793,  798. 

Code  Iowa,  |  8658,  providing  that  •*books 
of  account"  are  receivable  in  evidence,  etc 
means  a  book  containing  charges,  and  show- 
ing a  continuous  dealing  with  persons  gen- 
erally. A  book,  to  be  admissible,  must  be 
kept  as  an  account  book,  and  the  charges 
made  In  the  usual  course  of  business.  Se- 
curity Co.  V.  Graybeal,  52  N.  W.  497,  498,  85 
Iowa,  548,  89  Am.  St  Rep.  811. 

A  statute  permitting  the  admission  In 
evidence  of  books  of  account  meant  books  as 
it  was  known  they  were  universally  kept 
which  was  by  entering  therein  not  only  ttie 
articles  sold  or  received  in  payment  but  ai"«o 
the  prices.  Colbert  v.  Piercy,  26  N.  C  77» 
80. 

••Books  of  account"  as  used  in  a  policy 
of  fire  Insurance  providing  that  if  required, 
the  assured  shall  produce  books  of  account 
and  other  proper  vouchers,  original  or  du- 
plicate invoices,  and  all  property  thereby  In- 
sured, whether  damaged  or  not  damaged,  in- 
dicates and  implies  such  books  of  account 
only  as  related,  like  the  other  proper  vouoa- 
ers,  original  or  duplicate  invoices,  to  the 
property  thereby  insured,  or  to  the  business 
of  the  plaintiff  connected  therewith.   Pierson 
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T.  Sprln^eld  Fire  &  Marine  Ins.  Go.  (Del.) 
81  Aa  966,  972,  7  Houst  307. 

The  general  rule  established  throughout 
all  the  courts  In  this  state,  allowing  books 
of  account  to  be  Introduced  in  evidence  in 
their  owners'  favor,  extends  to  no  other  en- 
tries than  for  goods  and  articles  sold,  work, 
labor,  and  services  performed  by  a  man,  and 
means  and  materials  provided.  Wilson  v.  Wil- 
son,  6  N.  J.  Law  (2  Southard)  95,  96. 

Within  the  meaning  of  Rev.  St.  c.  126,  | 
17,  making  it  larceny  to  take  any  book  of 
accounts  for  or  concerning  money  or  goods 
due,  or  to  become  due,  or  to  be  delivered, 
etc.,  a  book  of  accounts  would  include  a 
book  kept  by  a  person  who  works  for  a  tailor 
by  the  piece,  and  In  which  entries  are  made 
of  the  names  of  persons  owning  the  gar- 
ments worked  upon,  and  the  price  of  the 
work  done.  Commonwealth  v.  Williams,  60 
Mass.  (9  Mete.)  273,  276. 

A  book  of  account  is  a  record  of  sales  or 
other  transactions  involving  credits  and 
debts,  and  a  book  containing  minutes  of 
cash  paid,  only,  Is  not  properly  a  book  of 
account  Parrls  v.  Bellows*  Estate,  52  Vt. 
851. 

A  diary  kept  by  decedent,  wherein  all 
the  transactions  of  the  day  are  noted,  is  not 
an  account  book,  and  cannot  be  admitted  in 
evidence  as  such.  Costello  v.  Crowell,  2  N. 
E.  698,  700,  139  Mass.  588. 

BOOK  OF  ORIOINAL  ENTRIES. 

A  book  of  original  entries  is  one  in  which 
a  detailed  history  of  business  transactions  is 
entered.  It»  in  general,  corresponds  with  the 
daybook  in  bookkeeping.  It  is  not  neces- 
sary, in  order  to  constitute  a  book  one  of 
original  entries,  that  it  should  be  the  very 
first  memoranda  made  of  the  transaction; 
and  hence  the  fact  that  memoranda  were 
made,  by  a  servant  of  a  merchant,  of  meat 
delivered  at  the  time,  from  which  memo- 
randa the  bookkeeper  entered  original  char- 
ges  against  the  customers,  did  not  render 
tbe  book  In  which  such  charges  were  entered 
the  less  a  book  of  original  entries.  Ingra- 
bam  T.  Bockius  (Pa.)  9  Serg.  &  R.  285,  287,  11 
Am.  Dec.  730. 

Whether  a  book  is  one  of  original  en- 
tries depends  to  a  large  extent  on  the  na- 
ture and  character  of  the  subject-matter  of 
tbe  item,  and  the  nature  and  character  of  the 
evidence  outside  of  the  book  which  natural- 
ly exists  to  prove  the  item.  Thus,  in  Leigh- 
ton  V.  Manson,  14  Me.  (2  Sbep.)  208.  the  book 
of  original  entries  was  held  incompetent  to 
prove  an  account  of  two  charges  for  beef 
bearing  date  the  same  day,  one  for  355 
pounds  and  another  for  3G0  pounds;  the  ex- 
clusion appearing  to  have  been  sustained  by 
reason  of  the  articles  having  been  of  such 
bollE    and  weight  that  they  were  not  deliv- 


erable without  assistance,  and  therefore  bet- 
ter evidence  than  the  book  was  attainable. 
See,  also,  Thomas  v.  Dyott  (S.  C.)  1  Nott  & 
McC.  18G;  Pelzer  v.  Cranston  (S.  C.)  2  Mc- 
Cord,  328;  Shoemaker  v.  Kellogg,  11  Pa.  (1 
Jones)  810.  The  charges,  in  order  to  be  ad- 
missible, must  be  reasonably  specific  and  par- 
ticular. This  is  the  more  necessary,  inas- 
much as,  when  received,  the  books  are  prima 
facie  evidence  both  of  the  item  charged  and 
the  price  In  value  carried  out.  Corr  v.  Sel- 
lers, 100  Pa.  169.  170,  171,  46  Am.  Rep.  370. 

Books  of  original  entries  are  books  kept 
for  the  purpose  of  charging  goods  sold  and 
delivered.  In  which  the  entries  are  made  con- 
temporaneously with  the  delivery  of  the 
goods,  and  by  the  person  whose  duty  it  was 
for  the  time  being  to  make  them.  The  en- 
try must  be  made  at  the  delivery  of  the  goods 
or  immediately  after — at  or  about  the  time 
when  there  is  a  transmutation  of  the  prop- 
^ty  from  the  seller  to  the  buyer.  Laird  v. 
Campbell,  100  Pa.  159,  165. 

Where  a  butcher  carried  meats  around 
in  a  cart,  and  made  his  original  entries  on 
the  cart  in  chalk  scores,  which  were  trans- 
ferred to  the  books  on  the  same  day,  where- 
upon the  scores  were  rubbed  off  and  new 
scores  made  as  the  meat  was  delivered  from 
time  to  time,  if  they  were  honestly  made  on 
the  cart  and  honestly  transferred  to  the  book, 
the  book  is  a  book  of  original  entry.  Smith 
V.  Sanford,  29  Mass.  (12  Pick.)  139,  140,  22. 
Am.  Dec.  415. 

A  book  into  which  it  appeared  that  en- 
tries were  transcribed  from  time  to  time,  as- 
the  parties  had  leisure,  from  a  counter  book 
or  blotter,  was  not  a  book  of  original  en- 
tries, though  the  plaintiff  had  stated  on  his 
voir  dire  that  it  was  such.  Breinig  v.  Meitz- 
ler,  23  Pa.  (11  Harris)  156. 

BOORS  OF  RECORD. 

The  words  ''books  of  record,"  In  their 
ordinary  sense,  when  applied  to  a  statute 
providing  that  the  "books  of  record"  of  a 
justice  shall  be  open  to  inspection,  do  not 
include  the  files  and  entries  thereon,  which 
are  but  the  material  from  which  the  record 
is  to  be  made,  but  they  plainly  apply  to  the 
books  in  which  the  statute  requires  that  the 
record  shall  be  made  up  and  written  out 
Perkins  y.  Cummings,  29  Atl.  675,  676,  66 
Vt  485. 

BOOKKEEPER. 

'^Bookkeeper,"  as  used  in  the  bond  of  a 
person  employed  as  "bookkeeper  and  collect- 
or," conditioned  for  the  faithful  performance 
of  his  duties  and  pay  over  all  moneys  re- 
ceived in  that  capacity,  did  not  of  itself  indi- 
cate an  employment  which  would  give  con- 
trol of  the  entire  cash  in  a  Job  printing  busi- 
ness, the  volume  of  which  amounted  to  fron> 
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$80,000  to  $100,000  a  year,  so  as  to  make  the 
sureties  liable  for  moneys  lost  by  reason  of 
their  principal  acting  as  cashier  of  the  busi- 
ness. Kellogg  T.  Scott;  44  Atl.  190,  102,  58 
N.  J.  Bq.  344. 

As  a  olerk. 

A  bookkeeper  is  in  one  sense  a  clerk. 
Any  person  who  performs  clerical  duties  is 
In  one  sense  a  clerk,  but  a  bookkeeper  is  not 
a  clerk,  within  the  meaning  of  the  statute 
authorizing  service  of  process  on  certain  o£B- 
cers  or  a  clerk  of  a  corporation.  Chambers 
V.  King  Wrought-Iron  Bridge  Manufactory, 
16  Kan.  270,  270. 

A  bookkeeper  who,  from  his  isolated  po- 
sition, can  have  but  little  means  of  knowl- 
edge personally  as  to  the  transactions  done 
OF  the  information  relating  thereto,  except 
what  is  derived  from  others,  is  not  a  clerk, 
within  the  rule  excluding  books  of  account 
kept  by  a  party  who  keeps  a  clerk.  McGold- 
rlck  V.  Traphagen,  88  N.  Y.  834,  335. 

As  employ^  or  laborer. 

See  "Employ^";  "Laborer.'* 

BOOKKEEPnfO. 

"Bookkeeping"  is  defined  as  the  art  of 
recording  in  a  systematic  manner  the  trans- 
actions of  merchants,  traders,  and  other  per- 
sons engaged  in  pursuits  connected  with  mon- 
ey; the  art  of  keeping  accounts.  In  the  com- 
mercial world  bookkeeping  has  come  to  be  a 
distinct  profession — an  exact  science — requir- 
ing peculiar  adaptation  and  thorough  train- 
ing on  the  part  of  those  who  would  master 
the  subject.  Western  Assur.  Co.  v.  Altheim- 
er,  25  S.  W.  1067, 1069,  58  Ark.  5qp 

BOOKMAKINCl. 

"Bookmaklng**  is  the  recording  or  regis- 
tering of  bets  or  wagers  on  any  trial  or  con- 
test of  speed  or  power  of  endurance  of  man 
or  beast  or  selling  pools.  Murphy  v.  Board 
of  Police  (N.  Y.)  11  Abb.  (N.  C.)  337,  338,  63 
How.  Prac  396,  399. 

The  word  "bookmaklng"  Imports  some 
method  of  recording  bets.  New  York  v.  Ben- 
nett (U.  S.)  113  Fed.  515.  5ia 

As  applloaUe  to  clerk. 

A  clerk  who  attends  his  employer  on  a 
race  track,  and  records  in  a  book  bets  which 
his  employer  makes  on  the  races,  but  makes 
no  bets  himself,  is  not  guilty  of  bookmaking, 
within  Pen.  Code,  S  351,  providing  a  punish- 
ment for  such  offense.  People  v.  Fallon,  46 
N.  E.  302.  304,  152  N.  Y.  1,  37  L.  R.  A.  419. 

As  Kamblins  on  horse  races* 

The  business  of  book  ma  king  is  betting 
on  horse  races,  and  is  called  "bookmaking*' 
because  the  bets  are  booked  or  a  record  kept 


of  them  in  a  book.    Spies  ▼.  Bosenstock,  39 
AU.  268,  269,  87  Md.  14. 

A  fair  association  made  a  contract  sell- 
ing the  exclusive  bookmaking  privileges  on 
its  race  track  for  a  certain  period.  Held, 
that  the  term  "bookmaking"  in  the  contract 
was  but  another  name  for  betting  and  gam- 
bling in  horse  races,  as  in  bookmaking  the 
betting  is  with  bookmakers.  Ullman  v.  St 
Louis  Fair  Ass'n,  66  S.  W.  949,  951,  167  Mo. 
273. 

BOOM. 

A  boom  Is  an  inclosure  or  artificial  har- 
bor for  logs  and  lumber,  of  which  one  side  is 
furnished  ordinarily  by  the  natural  bank  of 
the  stream,  and  the  other  is  provided  by  the 
piers  and  timbers  or  other  obstruction  to  the 
passage  of  logs  which  connect  them  together. 
Appeal  of  Powers,  17  Ati.  254^  256»  125  Pa. 
175,  11  Am.  St  Rep.  882. 

A  boom  consists  not  only  of  the  timber 
by  which  the  commodity  boomed  la  Inclosed, 
but  also  the  piers,  piles,  or  other  things  by 
which  it  is  held  in  place;  and  piles  to  which 
the  boom-stick  is  secured  are  a  part  of  the 
boom,  as  well  as  the  piles  In  the  dock  to 
which  the  other  extremity  of  the  boom^tlck 
is  fastened.  John  Spry  Lumber  Co.  v.  The 
C.  H.  Oreen,  43  N.  W.  576,  679,  76  Mich.  320. 

The  word  "boom,''  as  used  In  the  logging 
business  as  a  part  of  the  term  "boom  and  de- 
liver," means  to  completely  inclose  logs  float- 
ing in  a  boom  chained,  and  fastened  together 
at  the  ends  ready  to  be  delivered  in  a  raft 
Gasper  v.  Heimbach,  60  N.  W.  1080,  69  Mitm. 
102;  Gasper  v.  Heimbach,  53  Minn.  414,  65 
N.  W.  559. 

An  authority  given  to  a  corporation  to* 
boom  lumber  and  receive  tolls  does  not  en- 
title it  to  demand  tolls  for  driving  lumber, 
as  driving  lumber  Is  not  included  In  the  term 
"booming"  lumber.  Bangor  Boom  Corp.  v. 
Whiting,  29  Me.  (16  Shop.)  123. 

BOOMAOE. 

The  word  "boomage^'  Is  a  term  of  rather 
Indefinite  meaning.  The  usual  definition  of 
a  "boom"  is  an  Inclosure  formed  upon  the 
surface  of  a  stream  or  other  body  of  water 
by  means  of  spars,  for  the  purpose  of  col- 
lecting or  storing  logs  or  timber;  and  boom- 
age,  as  used  in  a  contract  giving  a  right  of 
boom  age,'  would  be  for  the  purpose  of  ento*- 
Ing  on**the  land  to  fasten  booms  and  boom 
sticks, .as  might  be  reasonably  necessaiy  to 
the  maintenance  and  operation  of  the  boom. 
Farrand  v.  Clarke,  65  N.  W.  861,  362,  63 
Minn.  181. 

BOOSTER. 

"Booster"  is  a  technical  term  used  la 
gambling  establishments  describing  a  pcnoo 
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who,  in  the  Interest  of  the  proiyrietor,  takes 
a  hand  in  the  game  to  keep  it  from  stopping 
for  want  of  a  sufficient  number  of  players, 
and  who  is  furnished  money  to  bet  with,  and 
allowed  to  keep  his  winnings  as  compensa- 
tion for  his  services.  Bz  parte  Meyer  (Gal.) 
40  Pac  953. 

BOOTH. 

"Booth,"  as  used  in  Pen.  Code,  §  504,  pro- 
viding tliat  the  term  **building,*'  as  used  in 
section  498,  defining  "burglary,"  shall  include 
a  booth,  means  a  house  or  shed  built  of 
boards  or  oth^  slight  materials  for  tempo- 
rary occupation.  People  y.  Hagan,  14  N.  Y. 
Supp.  233,  234,  60  Hun,  577. 

An  ordinance  prohibiting  liquor  dealers 
from  constructing  or  maintaining  any  "stall, 
booth,  or  other  inclosure"  in  any  room  or 
building  where  liquor  is  sold  will  be  limited 
to  inclosures  which  are  or  may  be  used  as 
lounging  or  drinking  places,  or  for  any  Im- 
moral purpose,  and  not  such  as  are  innocent 
and  necessary  inclosures.  State  T«  Barge^  84 
N.  W.  911,  918,  82  Minn.  256 

BOOTY. 

In  all  works  on  international  law,  cap- 
tares  of  personal  property  by  land  forces  on 
land  are  spoken  of  as  "booty."  United 
States  T.  Two  Hundred  and  Sixty-Nine  and 
One-Half  Bales  of  Cotton  (U.  S.)  28  Ted.  Cas. 
302,  309. 

Chancellor  Kent  says:  In  a  land  war 
movable  property,  after  it  has  been  in  the 
complete  possession  of  the  enemy  24  hours, 
goes  by  the  name  of  "booty,"  and  not  "prize," 
and  becomes  absolutely  his  without  any  right 
of  postliminy.  1  Kent,  Comm.  (Last  Ed.) 
120.  Vattel  says:  As  the  towns  and  lands 
taken  from  the  enemy  are  called  "conquests," 
all  moyable  property  taken  from  him  comes 
under  the  denomination  of  "booty."  This 
booty  naturally  belongs  to  the  sovereign  pros- 
ecuting the  war,  no  less  than  his  conquests. 
CooUdga  T.  Guthrie  (U.  8.)  6  Fed.  Cas.  461, 
468. 

BORAX. 

Borax  Is  a  salt  formed  by  boracic  acid 
and  soda.  In  re  SchaeCTer  (D.  C.)  2  App. 
Cas.  lt& 

BORDERING. 

In  Acts  1894,  e.  880,  |  46,  providing  that 
tbe  owner  of  any  land  "bordering"  on  any 
of  the  navigable  waters  of  the  state,  the 
lines  of  which  extend  into  and  are  covered 
by  such  waters,  shall  have  the  exclusive 
privilege  of  using  the  same  for  protecting 
oysters  within  the  lines  of  his  own  land. 


"bordering"  means  approaching;  eoming 
near;  verging.  It  conveys  the  idea  of  im- 
mediate proximity.  Handy  t.  Maddbx»  87 
Atl.  222,  225,  85  Md.  547. 

As  adjoining. 

"Bordering,"  as  nsed  in  Act  March  22, 
1895,  S  8  (P.  li.  p.  424),  requiring  a  petition 
for  review  of  an  improvement  assessment  to 
be  signed  by  the  owners  of  at  least  two- 
thirds,  either  in  lineal  feet  or  in  area,  of  the 
lands  and  real  estate  fronting  or  bordering  on 
the  road  or  section  of  road  to  be  improved, 
means  adjoining  at  some  point  the  road  or 
section  of  road  involved.  Brisman  v.  Chosen 
Freeholders  of  Burlington  County,  45  Atl. 
998,  999,  64  N.  J.  Law,  516. 

Under  the  act  of  Congress  of  March  8, 
1811,  providing  that  every  person  who  owns 
a  tract  of  land  bordering  on  any  river, 
creek,  or  water  course  in  the  territory  of  Or- 
leans, and  not  exceeding  in  depth  40  arpents, 
shall  be  entitled  to  a  preference  on  becom- 
ing a  purchaser  of  any  vacant  tract  of  land 
adjacent  thereto,  the  word  "bordering"  means 
to  front  on  a  navigable  water  course.  Sur- 
gett  V.  Lapice,  49  U.  8.  (8  How.)  48,  69,  12  L. 
Ed.  982. 

As  within. 

"Bordering  on,**  as  used  in  a  charter  pro- 
viding that  no  part  of  the  expense  of  grading 
or  paving  a  street  shall  be  assessed  on  any 
lands  not  "bordering  on  or  touching"  the 
street,  does  not  apply  to  or  include  a  street 
railroad  in  the  street,  and  hence  such  railroad 
could  not  be  assessed.  Indianapolis  &  V.  Ry. 
Co.  V.  Capitol  Pav.  &  Const.  Co.,  54  N.  E. 
1076,  1077,  24  Ind.  App.  114  (citing  O'Reilley 
V.  City  of  Kingston,  114  N.  Y.  439,  21  N.  E. 
1004). 

BORN. 

See  "Natural  Bom.* 

**  'Bom,*  as  ordinarily  understood  and  In 
fact,  means  'brought  forth,'  and  a  child  is 
completely  bom  when  delivered  or  expelled 
from  and  becomes  external  of  the  mother, 
whether  the  placenta  has  been  separated  or 
the  cord  cut  or  not"  Golf  v.  Anderson,  15 
S.  W.  866,  91  Ky.  803,  11  L.  B.  A.  825. 

A  child  en  ventre  sa  mere  for  all  pur- 
poses for  his  own  benefit  is  considered  as  ab- 
solutely bom.  He  takes  by  descent,  and  in 
executory  devises  is  a  life  in  being.  Swift 
V.  Duffleld  (Pa.)  5  Serg.  &  R.  38,  40. 

A  premature  birth  is  not  of  a  character 
to  give  completeness  to  the  inchoate  right  of 
an  infant  in  esse  to  take  by  devise  or  descent 
Harper  v.  Archer,  12  Miss.  (4  Smedes  &  M.) 
99,  108»  43  Am.  Dec.  472. 

The  use  of  the  words  *'bom  or  to  be 
born"  in  a  will  bequeathing  property  to  the 
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children  of  a  person  named  when  they  at- 
tain the  age  of  21  are  not  sufficient  in  them- 
selves to  show  an  intention  that  after-bom 
children  shall  take,  and  therefore  such  lan- 
guage does  not  create  an  exception  to  the 
rule  that  such  a  bequest  only  applies  to  the 
children  bom  at  the  period  fixed  for  distribu- 
tion. Heisse  v.  Markland  (Pa.)  2  Rawle,  274, 
275,  21  Am.  Dec.  445. 

BORN  ALIVE. 

In  an  indictment  for  child  murder,  "bom 
alive"  means  that  the  whole  body  must  be 
brought  into  the  world  alive,  and  it  is  not 
sufficient  that  the  child  respires  in  the  prog- 
ress of  the  birth.  Rex  v.  Poulton,  5  Car.  & 
P.  329.  330. 

"Alive,**  as  used  in  defininir  ai^  element 
of  an  estate  by  curtesy  requiring  that  a  child 
should  be  bom  alive,  means  that  it  should 
be  alive  and  have  an  independent  life  of  its 
own  for  some  period  after  delivery.  There 
Is  no  legal  presumption  in  such  a  case  in  fa- 
vor of  the  separate  life  of  a  newly  bom 
«hlld,  and,  while  respiration  or  breath  is  evi- 
-dence  of  such  life  and  existence,  proof  of 
respiration  from  actual  observation  is  not 
necessary  to  establish  the  fact  Other  Indi- 
cations of  life,  such  as  the  beating  of  the 
heart,  and  the  pulsation  of  the  arteries  after 
the  separation  of  the  child  from  the  body  of 
the  mother,  may  be  satisfactory  evidence  of 
It,  because  they  show  the  fact  that  circulation 
has  been  established  and  is  maintained  and 
carried  on  in  the  body  of  the  child  inde- 
pendently of  the  mother,  and  proof  of  such 
fact  sufficiently  establishes  Independent  life 
of  the  child  for  the  purpose  of  curtesy.  Can- 
non V.  Klllen  (Del.)  5  Houst  14,  18. 

BOROUGH. 

Any  borough,  see  "Any.'* 
As  town,  see  "Town." 

"Boroughs"  are  very  ancient  municipal 
organizations,  with  well-defined  powers,  priv- 
ileges, duties,  and  liabilities.  We  inherited 
an  aptness  for  their  organization  from  E:ng- 
land,  and  the  word  conveys  the  idea  adopted 
from  England  of  a  compact  settlement,  as 
distinguished  from  a  township  and  county. 
So,  through  all  legislation  since,  the  sugges- 
tion in  thought  is  of  a  town  or  village  iden- 
tical with  the  borough.  Dempster  v.  United 
Traction  Co.,  54  Atl.  501,  503,  205  Pa.  70. 

A  borough  Is  a  mere  agency  of  the  state 
for  govemmental  purposes.  City  of  Philadel- 
phia V.  Fox,  64  Pa.  (14  P.  P.  Smith)  169,  180; 
Darby  v.  Sharon,  112  Pa.  66,  4  Atl.  722.  The 
powers  and  rights  of  boroughs  are  regulated 
•by  the  statutes  under  which  they  are  created, 
find  are  confined  to  the  particular  subjects 
therein  referred  to.  Webster  v.  Hopewell 
Borough,  19  Pa.^  Super.  Ct  549,  554  (ciUng 


Mlllerstown  Borough  v.  Bell,  123  Pa.  151,  18 
Atl.  612). 

Town  Is  a  generic  word.  Of  the  genus, 
cities  and  boroughs  are  species.  New  York 
&  L.  B.  R.  Co.  V.  Drummond,  46  N.  J.  Law 
(17  Vroom)  644,  646. 

The  words  "borough"  and  "village"  are 
to  be  understood  as  duplicate  or  cumulative 
names  of  the  same  thing,  and  proof  of  either 
will  sustain  an  Indictment  using  the  other. 
Brown  v.  SUte,  18  Ohio  St.  496,  507. 

BORROW. 

All  borrowed  money,  see  "All.** 

It  is  true  we  often  use  this  word  In  the 
sense  of  returning  the  thing  borrowed  in 
specie,  as  to  borrow  a  horse.  But  it  is  not 
limited  to  this  sense.  Among  the  definitions 
given  by  Webster  are  the  following:  First. 
**to  take  or  receive  from  another  on  trust, 
with  the  intention  of  returning  or  giving  an 
equivalent  for";  and,  second,  "to  take  from 
another  for  one's  own  use;  to  adopt  from  a 
foreign  source;  to  appropriate;  to  assume.*' 
We  need  not  give  the  apt  illustrations  with 
which  the  learned  lexicographer  adorns  bis 
text  While  the  borrowing  of  money  is  usu- 
ally accompanied  with  a  contract  for  the  re- 
turn of  the  principal  at  a  stated  time,  it  is 
not  always  nor  necessarily  so.  The  object  of 
loaning  money  is  to  obtain  a  return  In  the 
way  of  Interest.  The  interest  Is  the  consid- 
eration for  the  loan;  the  hire  or  price  whicb 
is  paid  for  the  use  of  it  If  I  agree  to  pay 
160  for  the  use  of  |1,000  for  one  year,  it  is  a 
borrowing  of  money.  It  Is  equally  so  If  I  con- 
tract at  the  same  rate  for  the  use  of  It  for 
ten  years.  Is  it  any  the  less  so  when  the 
contract  is  perpetual  and  the  loan  Irredeem- 
able? The  equivalent  Is  paid  annually  in 
the  shape  of  Interest  We  do  not  think  trad- 
ing corporations  any  more  than  Individuals 
are  restricted  in  their  moneyed  transactions 
to  the  narrow  meaning  of  the  word  "borrow." 
In  its  broader  sense  It  implies  a  contract  for 
the  use  of  money.  Philadelphia  &  R.  R.  Ca 
V.  Stichter  (Pa.)  11  Wkly.  Notes  Cas.  325,  327. 

•*The  word  "borrow'  Is  often  used  In  the 
sense  of  returniug  the  thing  borrowed  in 
specie;  as  to  borrow  a  book  or  any  other 
thing  to  be  returned  again.  But  It  is  evident 
that  where  monej  Is  borrowed  the  Identical 
money  loaned  is  not  to  be  returned,  because 
If  this  was  so  the  borrower  would  derive  no 
benefit  from  the  loan.  In  the  broad  sense  of 
the  term,  it  means  a  contract  for  the  use  of 
money."  And  it  is  so  used  In  Act  Feb.  15, 
1869,  $  do,  authorizing  school  districts  to  bor- 
row money.  State  v.  School  Dist  Na  4,  12 
N.  W.  812,  815,  13  Neb.  82. 

"Borrow  money,"  as  used  in  United 
States  Constitution,  which  gives  to  Congress 
power  to  borrow  money  on  the  credit  of  the 
United  States,  is  the  power  to  raise  money 
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for  the  public  use  on  the  pledge  of  the  public 
credit,  and  it  may  be  exercised  to  meet  either 
present  or  anticipated  expenses  and  liabili- 
ties of  the  government  It  includes  the  pow- 
er to  Issue,  in  return  for  the  money  borrow- 
ed, the  obligations  of  the  United  States  In 
any  appropriate  form — ^as  stocks,  bonds,  bills, 
or  notes.  The  Legal  Tender  Cases,  4  Sup.  Ct 
122,  128,  110  U.  S.  421,  28  L.  Bd.  20L 

As  oontraetliis  debts. 

''Borrowing  money,"  as  used  In  a  Consti- 
tution providing  the  grounds  for  borrowing 
money  or  contracting  debts  by  a  municipal 
corporation.  Is  not  the  same  as  contracting 
debts.  Ketcfaum  t.  City  of  Buffalo  (N.  Y.)  21 
Barb.  294,  805. 

Ol&aiice  ia  luitiive  of  obllffatlim* 

Where  a  note  was  given  by  a  corporation 
In  exchange  for  a  partnership  note  held  by 
the  bank,  which  the  corporation  had  assum- 
ed, the  corporation,  in  effect,  borrowed  from 
the  bank  the  amount  of  such  note.  Herman 
V.  Hecht,  48  Pac.  611,  612,  116  Cal.  568. 

A  contract  by  a  city  to  pay  a  person  who 
has  assumed  the  payment  of  Interest  on  some 
of  the  city's  debt  Is  not  a  "borrowing  of  mon- 
ey," but  is  a  contract  for  the  payment  of  a 
debt  Gelpcke  v.  Dubuque,  68  U.  S.  (1  Wall.) 
221,  228,  17  L.  Bd.  519. 

GnmruMtj  of  paymont. 

A  power  to  a  city  to  borrow  money  for 
works  of  Internal  Improvement  authorizes 
the  city  to  make  a  guaranty  of  the  payment 
of  bonds  Issued  by  railroad  companies  for 
money  to  pay  debts  Incurred  for  construc- 
tions already  made  and  for  after  improve- 
ments. City  of  Savannah  v.  Kelly,  2  Sup. 
Ot  468,  471,  108  U.  S.  184,  27  L.  Ed.  696. 

Wiring  dlstlwgnislied* 

Borrowing  is  a  mere  gratuitous  loan.  It 
is  a  species  of  bailment  called  by  Sir  William 
Jones  a  commodatum,  or  loan  for  use  without 
pay.  Blackstone,  In  distinguishing  between 
hiring  and  borrowing,  says  "hiring  and  bor- 
rowing are  contracts  by  which  a  qualified 
property  may  be  transferred  to  the  hirer  or 
borrower.  In  which  there  Is  only  this  differ- 
ence: that  hiring  Is  always  for  a  price,  a  sti- 
pend, or  additional  recompense;  borrowing  la 
merely  gratuitous."  An  agreement  by  which 
a  person  undertakes  to  make  a  horse  gentle, 
and  fit  for  use  of  the  owner's  family,  in  con- 
sideration of  permission  to  ride  it.  Is  a  con- 
tract of  hiring,  and  not  a  borrowing.  Neel  v. 
State,  26  S.  W.  726,  33  Tex.  Cr.  R.  408. 

Igsnlwg  bonds  or  notes. 

Tbe  power  to  borrow  money  to  pay 
debts,  given  to  a  municipality.  Includes  the 
power  to  issue  bonds.  In  substance,  the  mon- 
ey Is  borrowed  from  the  purchasers  of  the 
bonds.    It  Is  advanced  on  the  faith  of  the 


state's  obligations.  Commonwealth  v.  Se- 
lect and  Common  Council  of  City  of  Pitts- 
burgh, 84  Pa.  (10  Casey)  496,  511. 

The  term  "borrow  money,"  or  the  right 
to  borrow  money,  as  applied  to  a  municipal 
or  other  corporation.  Is  a  power  to  create  in- 
debtedness, and  procure  for  Its  payment 
funds  from  others,  to  be  paid  at  a  future 
date,  and  implies  the  power  to  Issue  bonds  or 
other  evidences  of  Indebtedness  to  secure 
the  payment  of  the  funds  borrowed.  Or- 
chard V.  School  Dlst  No.  70,  15  N.  W.  780,  14 
Neb.  878. 

"Borrow,"  as  used  In  Acts  1869,  |  60»  de- 
claring that  school  districts  shall  have  power 
to  borrow  money,  means  the  power  to  make 
a  contract  for  the  use  of  money,  to  be  repaid 
at  a  later  date.  The  power  to  borrow  money 
carries  with  it  the  authority  to  determine  the 
time  of  payment,  and  to  issue  bonds  or  oth- 
er evidence  of  Indebtedness  therefor.  "Bor- 
row," as  defined  by  Webster,  is  "to  take  or 
receive  from  another  on  trust  with  Intention 
of  returning  or  giving  an  equivalent  therefor, 
or  to  take  from  another  for  one's  own  use; 
to  adopt  from  a  foreign  service;  to  appropri- 
ate; to  assume."  State  v.  School  Dlst  No. 
4,  13  Neb.  82,  12  N.  W.  812. 

The  phrase  "to  borrow  money  on  the 
credit  of  the  United  •States,'*  as  used  in  the 
federal  constitution,  designating  a  power 
vested  In  the  national  government  should 
not  receive  that  limited  and  restricted  Inter- 
pretation and  meaning  which  it  would  have 
In  a  penal  statute,  or  in  an  authority  confer- 
red by  law  or  by  contract  on  trustees  or 
agents  for  private  purposes.  The  power  to 
borrow  money  on  the  credit  of  the  United 
Statep  Is  a  power  to  raise  money  for  the  pub- 
lic use  on  a  pledge  of  the  public  security, 
and  may  be  exercised  to  meet  either  present 
or  anticipated  expenses  and  liabilities  of  the 
government  It  includes  the  power  to  Issue, 
In  return  for  the  money  borrowed,  the  obli- 
gation of  the  United  States  in  any  appropri- 
ate form  of  stock,  bonds,  bills,  or  notes;  and, 
in  whatever  form  they  are  issued,  being  in- 
struments of  the  national  government  they 
are  exempted  from  taxation  by  the  govern- 
ments of  the  states.  The  Legal  Tender  Cas- 
es, 4  Sup.  Ot  122,  128,  110  U.  S.  421,  28  L. 
Ed.  204. 

The  power  given  county  commissioners 
to  "borrow"  money  on  credit  of  the  county 
authorizes  them  to  issue  bonds,  as  the  power 
to  borrow  carries  with  It  the  power  to  issue 
the  ordinary  evidences  of  a  loan.  Board  of 
County  Commissioners  v.  Lewis,  10  Sup.  Ct 
286,  290,  133  U.  S.  198,  33  L.  Bd.  604. 

Under  a  statute  authorizing  a  town  to 
borrow  money  to  aid  In  the  construction  of 
a  road,  a  sale  of  bonds  at  par,  and  paying 
over  the  proceeds  to  the  company,  was  a  sub- 
stantial borrowing.  Sclpio  v.  Wright  101 
U.  S.  665,  673,  25  L.  Bd.  1037. 
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The  power  to  borrow  money  for  the  erec- 
tion of  a  courthouse  does  not  authorize  the 
issuing  of  bonds  for  that  purpose.  Lewis  y. 
Sherman  County  Com*rs  (U.  S.)  5  Fed.  209, 
27«. 

The  power  given  to  the  federal  govern- 
ment to  borrow  money  was  agreed  by  all 
the  justices  in  the  legal  tender  cases  to  au- 
thorize the  issuance  of  government  notes. 
Legal  Tender  Cases,  79  U.  S.  (12  Wall.)  457, 
639,  20  L.  Ed.  287. 

Loan  of  oredlt. 

A  corporate  power  to  borrow  money, 
through  it  might  doubtless  well  be  held  to  in- 
clude the  power  to  execute  the  obligation  or 
security  for  payment,  cannot  be  construed  to 
authorize  the  loan  of  the  credit  of  the  city 
to  a  corporation  for  its  private  and  corporate 
purposes.  Chamberlain  t.  City  of  Burling- 
ton, 19  Iowa,  895,  402. 

Payment  dlstlngiiislied. 

There  is  a  difference  between  borrowing 
money  and  the  paying  of  an  indebtedness. 
The  purchase  of  a  lot  and  agreeing  to  pay  the 
consideration  therefor  is  not  borrowing  mon- 
ey. City  of  Richmond  v.  McGirr,  78  Ind. 
192,  193. 

Perpetnal  loan* 

In  its  broadest  sense,  "borrow*'  implies 
a  contract  for  the  use  of  money,  and,  where  a 
corporation  had  authority  to  borrow  money, 
it  had  the  power  to  contract  for  a  perpetual 
loan,  since  such  a  contract  only  implies  the 
voluntary  loan  of  a  sum  of  money,  the  re- 
payment of  which  is  not  to  be  demanded, 
presumably  for  some  benefit  to  the  lender. 
Appeal  of  Philadelphia  &  R.  R.  Co.  (Pa.)  39 
Leg.  Int  9a 

Possession  implied* 

An  information  charging  that  defendant 
did  **borrow  and  obtain  the  use  or*  a  ring 
sufficiently  charges  that  he  obtained  the  pos- 
session of  the  same.  State  t.  KaAper,  81  Pac. 
G36,  637,  5  Wash.  174. 

Promise  to  repay  or  retnm  implied. 

"The  idea  of  borrowing  is  not  filled  out 
unless  there  is  an  agreement  therefor;  a 
promise  or  understanding  that  what  is  bor- 
rowed will  be  repaid  or  returned — the  thing 
itself,  or  something  like  it,  of  equal  value — 
with  or  without  compensation  for  the  use 
of  it  in  the  meantime.  To  borrow  is  the  re- 
ciprocal action  with  lend  or  to  loan,  which  is 
the  parting  with  a  thing  of  value  to  another 
for  a  time  fixed  or  indefinite,  yet  to  have 
some  time  an  ending,  to  be  used  and  enjoyed 
by  that  other,  and  the  thing  itself,  or  the 
equivalent  of  it,  to  be  given  back  at  the  time, 
or  when  lawfully  asked  for,  with  or  without 
compensation  for  the  use,  as  may  be  agreed 
upon."  Kent  y.  Quicksilver  Min.  Co.,  78  N. 
T.  159.  177. 


A  writing  stating,  "borrowed  ftom  H. 
1270.00  for  which  I  place  in  his  hands  as  se- 
curity a  negro  girl,"  etc,  imports  an  obliga- 
tion to  return  the  thing  borrowed,  or  to  re- 
turn its  kind  and  value,  and  constitutes  an 
acknowledgment  by  the  borrower  that  he 
had  agreed  to  refund  the  amount  borrowed, 
or  was  under  a  legal  obligation  to  do  so. 
Hart  V.  Burton,  80  Ky.  (7  J.  J.  Marsh.)  322, 
324. 

A  note  containing  a  recital,  **l  baye  bor- 
rowed," etc.,  "for  the  benefit  of  my  father," 
imports  a  promise  to  repay  the  amount  hoit- 
rowed  as  strongly  as  if  the  word  "due**  had 
been  used,  and  hence  the  instrument  consti- 
tuted a  note  for  the  direct  payment  of  mon- 
ey.   Harrow  v.  Dugan,  86  Ky.  (6  Dana)  d4L 

Beceiviac  deposits. 

"Receiving  deposits,"  as  understood  in 
the  practice  of  banking,  is  different  from  bor- 
rowing money,  in  the  ordinary  acceptation  of 
that  term;  and  agreeing  to  allow  interest  on 
moneys  deposited  with  a  bank,  and  giving 
notes  or  certificates  or  any  other  evidence  of 
debt  there  Cor,  does  not  constitute  the  doing 
so  an  act  of  borrowing.  Hence  the  power  of 
receiving  deposits  does  not  necessarily  in- 
clude the  power  of  borrowing.  Leavitt  v. 
Yates  (N.  Y.)  4  Edw.  Ch.  134^  17Z 

BORROWER. 

Any  borrower,  see  ••Any." 

The  borrower  is  the  servant  of  the  lend- 
er. Dunton  v.  Sharpe,  70  Miss.  8oO,  8G4,  IJ 
South.  800,  801. 

The  term  "borrower."  in  the  osury  law, 
designates  only  the  party  bound  by  the  orig- 
inal contract  to  pay  the  loan.  Wright  v. 
Clapp  (N.  Y.)  28  Hun,  7,  8;  Schermerhom  v. 
Talman,  14  N.  Y.  93,  126;  Wheelock  y.  Lee, 
64  N.  Y.  242,  247. 

Devisee. 

The  term  •'borrower,'*  as  used  In  1  Rev. 
St  fi  8,  declaring  the  payment  or  offer  of 
payment  of  a  sum  borrowed  at  usurious  in- 
terest to  be  unnecessary,  as  a  condition  prece- 
dent to  a  suit  by  the  borrower  for  relief 
against  such  loan,  does  not  include  a  devisee 
of  lands  mortgaged  to  secure  such  usurious 
loan  by  the  testator.  Buckingliam  y.  Goni- 
ing,  91  N.  Y.  525,  530,  64  How.  Prac.  503,  506. 

General  assigimee. 

In  the  usury  law  the  term  borrower  "des- 
ignates only  the  party  bound  by  the  original 
contract  to  pay  the  loan."  It  does  not  in- 
clude a  general  assignee  of  an  insolvent  debt- 
or.   Wright  V.  Clapp  (N.  Y.)  28  Hun,  7,  a 

The  tendency  of  judicial  opinion  is  to 
limit  the  application  of  the  word  "borrower," 
as  it  is  used  in  the  usury  laws,  to  the  pefwn 
who  borrowed  the  money,  and  was  at  the 
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time  a  party  to  the  contract,  and  who  contin- 
ued to  stand  in  the  position  of  borrower. 
In  Schermerhom  v.  Talman,  14  N.  Y.  (4 
Kern.)  03,  it  was  held  that  the  actual  borrow- 
er, who  had  after  the  usurious  loan  become 
bankrupt,  and  subsequently  repurchased  the 
property  covered  by  the  usurious  loan  on 
a  sale  by  the  assignee  in  bankruptcy,  could 
not  maintain  an  action  to  set  aside  the  usuri- 
ous security;  the  decision  proceeding  on  the 
ground  that,  though  he  was  the  borrower  in 
fact,  he  had  lost  his  character  as  such  by  the 
transfer  and  repurchase  of  the  property,  and 
was  not  entitled  to  the  benefit  of  the  act. 
An  assignee  in  bankruptcy  cannot  maintain 
an  action  to  compel  a  lender  to  deliver  up  col- 
laterals turned  out  by  the  bankrupt  to  se- 
cure a  usurious  loan,  or  to  have  an  obligation 
given  by  him  therefor  declared  void,  without 
paying  or  offering  to  pay  the  sum  loaned,  be- 
cause the  assignee  is  not  a  **borrower,"  with- 
in the  meaning  of  Laws  1837,  c.  430,  author- 
izing a  borrower  to  file  bis  bill  for  relief 
without  payment  or  deposit  of  the  sum  loan- 
ed; the  word  ''borrower,"  in  the  statute, 
designating  only  the  party  bound  by  the 
original  contract  to  pay  the  loan.  Wheelock 
▼.  Dee,  64  N.  Y.  242,  247. 

Graatee  of  aiortcABed  premises* 

The  term  •'borrower"  has  a  well-known 
and  definite  meaning.  It  is  used  in  contra- 
distinction to  "lender,"  and  is  intended  to 
designate  one  of  the  parties  to  a  contract 
for  the  loan;  and  may  be  extended  to  those 
standing  in  his  place  in  a  representative  ca- 
pacity, as  heirs  at  law,  executors,  or  admin- 
istrators. The  term  as  used  in  the  statutes 
relating  to  usury  does  not  include  a  subse- 
quent grantee  of  premises  covered  by  a  usuri- 
ous mortgage.  Post  v.  Bank  of  Utica  (N.  Y.) 
7  HUl,  801,  307. 

••Borrower,"  as  used  in  Laws  1837,  p. 
486,  §  4,  providing  that  any  borrower  of  mon- 
ey, goods,  or  things  in  action  may  file  a  bill 
for  relief  against  usury,  without  ofTering  to 
pay  any  part  of  the  sum  loaned,  does  not  em- 
brace the  grantee  of  property  covered  by  a 
usurious  incumbrance.  Schermerhom  v.  Tal- 
man, 14  N.  Y.  (4  Kern.)  03,  126. 

Under  Laws  1837,  p.  487,  "borrower"  is 
not  to  be  restricted  to  the  individual  to  whom 
tbe  loan  was  made,  but  embraces  his  sure- 
ties, heirs,  devisees,  and  personal  representa- 
tives, and  may  Include  a  subsequent  grantee 
who  took  the  premises  subject  to  a  usurious 
mortgage.  Cole  v.  Savage  (N.  Y.)  10  Paige, 
583,  588. 

Tbe  purchaser  of  an  equity  of  redemp- 
tion is  not  a  borrower,  so  as  to  relieve  him 
from  the  prior  usurious  mortgage.  Bissell  v. 
Kellogg,  65  N.  Y.  432,  438. 

Inclorser. 

"Borrower,"  as  used  in  8  Rev.  St  (5th 
Bd.)  p.  73,  §§  8»  74,  13,  declaring  that  the 


borrower  shall  be  entitled  to  defend  against 
usurious  interest  charged,  does  not  mean  and 
is  not  limited  to  the  person  who  actually  bor- 
rowed and  received  the  money,  as  such,  but 
includes,  as  well,  Indorsers  and  others  lia- 
ble on  usurious  paper,  who,  being  liable  for 
the  payment  of  the  usurious  interest,  are  em- 
braced within  the  term  ••borrower"  as  it  is 
there  used.  Hungerford's  Bank  v.  Potsdam 
&  W.  B.  Co.,  10  Abb.  Prac.  24,  25. 

Receiver  of  oorporation* 

1  Rev.  St.  p.  772,  S  8,  which  provides  that 
a  borrower  need  not  offer  to  pay  Interest  or 
principal  In  order  to  maintain  a  suit  in  eq- 
uity against  a  usurious  security,  does  not  in- 
clude an  accommodation  Indorser  of  a  note, 
who  did  no  act  toward  procuring  the  loan, 
except  to  indorse  the  note.  Allerton  v.  Bel- 
den,  40  N.  Y.  373,  376.  CONTRA,  see  Na- 
tional Bank  v.  Lewis.  75  N.  Y.  516,  523,  81 
Am.  Rep.  484. 

The  term  "borrower,"  as  used  in  Act 
1837,  to  prevent  usury,  means,  not  only  the 
principal  debtor,  but  also  any  privy  to  the 
transaction,  as  a  survey,  heir,  devisee,  or 
personal  representative  of  the  person  to 
whom  the  loan  was  made,  and  hence  includes 
a  receiver  of  an  Insolvent  corporation.  Leav- 
itt  V.  De  Launcy  (N.  Y.)  4  Sandf.  Ch.  281,  208. 

Sureties. 

••Borrowers,"  as  used  in  Act  May,  1837, 
entitled  ''An  act  to  prevent  usury,"  and  enact- 
ing that  borrowers  may  come  into  a  court  of 
chancery,  either  for  discovery  or  relief,  with- 
out making  any  deposit  or  payment,  means 
not  only  the  one  who  obtains  the  money  bor- 
rowed, but  also  embraces  a  surety.  Post  v. 
Boardman  (Pa.)  1  Clarke,  523,  527;  Hunger- 
ford's  Bank  v.  Dodge  (N.  Y.)  30  Barb.  626, 
027;  Livingston  v.  Harris  (N.  Y.)  11  Wend. 
320,  343.  CONTRA,  see  Vilas  v.  Jones,  1  N. 
Y.  274,  270. 

Both  the  principal  debtor  and  his  surety 
are  borrowers,  within  an  act  relating  to  usii- 
ry.  Perrine  v.  Striker  (N.  Y.)  7  Page,  508, 
602. 

Subsequent  mortsasee. 

A  mortgagee  of  real  estate  subject  to  a 
lien  of  a  prior  Judgment  confessed  by  the 
mortgagor  upon  usurious  consideration  Is  not 
a  borrower,  within  the  meaning  of  the  stat- 
ute relating  to  usury.  Rexford  v.  Wldger,  2 
N.  Y.  (2  Comst.)  131;  Rexford  v.  Widger  (N. 
Y.)  3  Barb.  Ch.  640,  641. 

BOSS. 

••Boss"  originally  meant  master,  in  the 
sense  of  owner  or  proprietor.  Grueber  v.  Lin- 
denmeier,  42  Minn.  00,  101,  43  N.  W.  0G4, 
065. 

A  "boss"  is  one  who  oversees  or  gives 
directions.     To  say  that  a  party  acted  as 
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bosB,  is  another  way  of  saying  he  gave  direc- 
tions In  reference  to  the  work«  Evidence  that 
a  party  was  boss,  held  a  mere  statement  of 
facts,  and  not  an  expression  of  an  opinion. 
Applebee  v.  Albany  Brewing  Go.»  12  N.  Y. 
Supp.  576,  578,  58  Hun,  605. 

BOTCH. 

A  statement  In  regard  to  a  mason  that 
he  is  no  mechanic,  that  he  cannot  make  a 
good  wall  or  do  a  good  job  of  plastering,  that 
he  is  no  workman,  and  that  he  is  a  botch,  are 
slanderous  per  se,  as  imputing  want  of  skill 
or  knowledge.  Fitzgerald  y.  Bedfield  (N.  Y.) 
51  Barb.  484^  491* 

BOTH. 

An  entry  of  land,  reciting  that  S.  enters 
8,000  acres  of  land  on  the  south  fork  of  a 
certain  creek,  including  "both  the  bottoms 
below  the  road,"  means  the  two  bottoms  up- 
on the  stream  next  to  the  road.  Coleman's 
Heks  Y.  Kenton,  28  Ky.  (5  J.  J.  Marsh.)  44, 
45. 

The  general  incorporation  act,  art  9, 
I  1,  authorizing  cities  and  villages  to  make 
local  improvements  by  ''special  assessment 
or  by  special  taxation  or  both"  of  contiguous 
property,  does  not  mean  that  the  two  diverse 
and  distinct  systems  may  be  combined  in  a 
single  Improvement,  but  that  the  improve- 
ment may  be  made  in  both  ways  by  each  of 
the  methods.  In  this  sense  the  words  "or 
both"  appropriately  occur  immediately  fol- 
lowing the  special  method  which  may  be  pur- 
sued, and  add  perspicuity  to  the  section. 
Kuehner  v.  City  of  Freeport,  32  N.  B.  372, 
375,  143  111.  92,  17  L.  B.  A.  774. 

Am  eitl&ev* 

A  Joint  deed  reserving  the  use  and  con- 
trol of  the  premises  conveyed  so  long  as 
they  both  shall  live  will  be  construed  to 
mean  so  long  as  either  of  them  shall  live. 
Bank  of  Greenbrier  t.  Effingham,  41  8.  E. 
143,  51  W.  Va.  267. 

The  term  "either"  does  not  include 
"both,"  nor  does  "both,"  the  greater,  intend 
and  therefore  Include  the  less,  "either."  Mar- 
tin V.  Mahoa,  4  Hawaiian,  427,  429. 

Am  liiolitdiBK. 

Where  the  testator  made  a  full  disposi- 
tion of  his  property,  directing  that  the  inter- 
est of  his  real  and  personal  estate  be  applied 
by  his  wife  for  the  benefit  of  herself  and  chil- 
dren, and,  on  her  second  marriage  or  death, 
deprived  her  of  all  power  and  benefit  under 
the  will,  and  added  a  subsequent  clause  di- 
recting that  his  executors  shall  order  all  his 
property,  "both"  freehold  and  leasehold,  to 
be  sold,  the  word  "both"  should  be  construed 
as  if  the  testator  had  said  "including,"  Lach- 
Ian  V.  Beynolds,  9  Hare,  796^  799. 


BOTTLE. 

An  Indictment  alleging  a  larceny  of  a 
number  of  bottles  of  whisky  means  bottler 
containing  whisky,  and  is  not  a  sufficient 
averment  to  support  proof  of  larceny  of 
whisky  from  a  barrel,  which  the  thief  put  in- 
to bottles  for  the  purpose  of  carrying  it 
away.  Ck)mmonwea]th  t.  Gavin,  121  Maaa. 
54,  55,  23  Am.  Bep.  255. 

Demljolijii* 

A  demijohn  is  not  a  bottle,  within  the 
meaning  of  the  customs  law,  requiring  them 
to  be  packed  in  packages  of  a  dozen  each. 
United  States  ▼.  Ninety  Demijohns  of  Rum 
(U.  8.)  8  Fed.  485.  487. 

In  tariff  aot* 

Hollow,  translucent  vessels,  moulded 
from  glass,  and  etched  with  fluoric  add,  rep- 
resenting female  figures,  the  head  separable 
from  the  body,  and  fitting  closely  on  a  nai^ 
row  neck,  so  as  to  form  a  stopper,  of  a  ca- 
pacity of  7^  and  18^  fluid  ounces,  respective- 
ly, are  dutiable  as  "bottles"  under  Act  Gong. 
Oct  1,  1890  (Supp.  Rev.  St  U.  S.  [2d  Ed.] 
p.  817)  par.  103.  Such  vessels  were  therefore 
not  within  the  term  "pressed  glassware,** 
dutiable  und»  paragraph  105.  In  re  Smith 
(U.  S.)  55  Fed.  476,  478. 

"Bottle  glass,"  as  used  In  Tariff  Act 
March  8,  1883,  par.  133,  Is  probably  synony- 
mous with  the  term  "bottle  glassware,**  and 
means  glassware  of  a  nature  like  that  of 
glass  bottles,  and  therefore  would,  with  rea- 
sonable clearness,  include  pickle  and  preserve 
Jars,  which  ordinarily  have  a  neck  and  inside 
shoulder.  United  States  v.  Leggett  (U.  S.) 
66  Fed.  300,  302,  13  G.  G.  A.  44& 

Secondhand  bottles,  capable  of  being 
used  as  bottles,  are  assessable  as  bottles, 
under  paragraph  99,  Tariff  Act  July  24^  1S97, 
c.  11,  8  1,  Schedule  B,  30  Stat  156  [U.  S. 
Gomp.  St  1901,  p.  1633],  and  not  as  Junk. 
Garberry  y.  United  States  (U.  8.)  116  Fed. 
773,  774. 

BOTTIiED  GOODS. 

"Bottled  goods,"  as  the  same  ti  used  hi 
an  ordinance  authorizing  the  granting  of  li- 
censes for  the  sale  of  liquor,  means  llquon 
put  up  and  sold  in  bottles,  and  does  not  an- 
thorize  the  licensee  to  keep  and  sell  beer  by 
the  kdg,  quart  or  vessel,  though  some  of  the 
sales  may  be  made  in  less  quantities  than  a 
quart  Harris  ▼.  People,  28  Pac.  1133^  1 
Goto.  App.  289. 

BOnOMED. 

Title  may  be  bottomed  In  Tartous  way% 
and  therefore  where  it  appeared  that  the 
plaintiff  in  an  action  in  ejectment  was  dalm- 
Ing  under  an  application  and  warrant  ente^ 
ed  in  his  name,  after  apparent  abandonmeat 
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of  a  settlemeDt  on  the  land  In  dispute  by  de- 
fendant's ancestor,  an  instruction  that,  if 
plaintiffs  title  was  Iwttomed  on  that  of  de- 
fendant's ancestor,  limitations  would  not  ap- 
ply, was  too  indefinite.  For  example,  the 
plaintiff  may  have  contracted  with  the  imme- 
diate descendants  of  defendant's  ancestor 
to  take  out  a  warrant  for  their  benefit,  or  he 
may  have  entered  on  the  vacant  possession 
with  an  intent  to  procure  an  adverse  title  for 
himself,  and  in  these  two  cases  the  operation 
of  limitations  might  have  been  very  different 
Smith  V.  Thompson  (Pa.)  2  Serg.  &  R.  49,  61. 

BOTTOMRY. 

See  "Contract  of  Bottomry/* 

Judge  Story  defines  "bottomry*"  as  "a 
contract  for  a  loan  of  money  on  the  bottom  of 
a  ship,  at  an  extraordinary  interest  upon 
maritime  risks,  to  be  borne  by  the  lender  for 
the  voyage  or  for  a  definite  period."  The 
Draco  (U.  S.)  7  Fed.  Gas.  1032.  The  form  of 
an  instrument  of  bottomry  varies  In  different 
countries.  In  some  it  binds  the  owners  per- 
sonally. In  Ehgland  and  the  United  States 
It  does  not  do  so,  and,  if  the  terms  rendered 
them  responsible,  they  would  be  inoperative. 
They  will  only  be  liable  for  any  fiinds  which 
may  have  come  to  their  hands,  arising  from 
the  ship  which  was  pledged.  The  Virgin,  33 
U.  S.  (8  Pet.)  538,  8  L.  Ed.  1036.  The  money 
is  at  the  risk  of  the  lender  during  the  voy- 
age, and  the  right  to  demand  payment  de- 
pends on  the  safe  arrival  of  the  vessel. 
Braynard  v.  Hoppock,  20  N.  Y.  Super.  Ot.  (7 
Bosw.)  157,  164  (citing  The  Mary  [U.  S.]  16 
Fed.  Cas. 


•'Bottomry**  Is  a  contract  by  which  a  ship 
or  its  freightage  is  hypothecated  as  security 
for  a  loan,  which  is  to  be  repaid  only  in  case 
the  ship  survives  a  particular  risk,  voyage, 
or  period.  Civ.  Code  Cal.  1903,  §  3017;  Rev. 
Codes  N.  D.  1899,  §  4770;  Civ.  Code  S.  D. 
11)03,  S  2130.  It  is  of  the  essence  of  a  con- 
tract of  bottomry  that  the  lender  run  the  risk 
of  the  voyage,  and  that  both  principal  and 
interest  be  at  hazard.  It  is  laid  down  In  2 
Marsh.  739,  that  a  contract  of  bottomry  must 
be  in  writing,  and  must  specify  the  sum 
loaned,  with  the  stipulated  marine  interest 
and  the  voyage  proposed,  with  the  duration 
of  the  risk  which  the  lender  is  to  run.  To 
constitute  a  bottomry  where  the  interest  re- 
served is  more  than  legal  interest,  it  is  es- 
sential that  the  money  loaned  and  the  inter- 
est should  be  put  at  risk.  If  they  are  pay- 
able at  all  events,  or  if  there  is  collateral 
security  given  for  them,  which  is  payable 
at  all  events,  no  matter  by  what  name  -it  is 
called  in  the  instrument  of  writing  which 
contains  it,  it  is  not  bottomry.  Jennings  v. 
Insurance  Co.  (Pa.)  4  Bin.  244,  251,  5  Am. 
r>ec.  404. 

It  Is  essential  to  a  bottomry  transaction 
tliat  the  money  lent  should  run  the  hazard  of 
IWds.&P.— 54 


the  voyage.   The  William  &  Bmmeline  (U.  8.) 
20  Fed.  Cas.  1288. 

Bottomry  is  a  maritime  contract  by 
which  the  keel  or  bottom  of  the  ship  is 
pledged  as  security  for  a  loan  of  money  usual- 
ly made  for  the  purpose  of  repairing  the 
ship  when  In  a  foreign  port  or  fitting  it  up 
for  a  voyage.  "A  contract  of  'bottomry,' 
which  is  not  only  a  contract  of  great  sanctity 
but  also  of  great  peculiarity,  is  not  a  mere 
agreement  for  security.  It  is  neither  a  sale, 
a  partnership,  nor  a  loan,  properly  speaking, 
nor  an  insurance,  nor  a  compound  of  dif- 
ferent constructions,  but  is  a  contract  having 
a  specific  name  and  a  character  peculiar  to 
Itself."  The  creditor  in  a  bottomry  bond 
must  look  entirely  to  the  security  for  his  pay- 
ment, for  the  owners  of  the  ship  are  not  ren- 
dered liable  personally  by  a  contract  of  bot- 
tomry. The  Irma,  13  Fed.  Cas.  93,  94.  It 
is  where  the  owner  of  a  ship  takes  up  money 
to  carry  on  his  voyage,  and  pledges  the  keel 
or  bottom  of  the  ship  as  security  for  repay- 
ment, in  which  case  it  is  understood  that,  if 
the  ship  be  lost,  the  loaner  loses  his  money, 
but,  if  it  return  in  safety,  then  he  receives 
back  his  principal,  and  also  the  premium  or 
interest.  It  is  a  contract  of  hazard.  White 
V.  Cole  (N.  Y.)  24  Wend.  116,  126. 

Bottomry  is  a  loan  of  money  on  the  se- 
curity of  a  vessel,  which  money  so  loaned  is 
payable  only  in  the  event  of  the  safe  arrival 
of  the  vessel  at  the  port  of  destination;  the 
lender  taking  responsibility  of  the  sea  risk, 
and  being  entitled  to  charge  extraordinary 
interest  Carrington  v.  The  Anna  C.  Pratt, 
59  U.  S.  (18  How.)  63,  67, 15  L.  Ed.  267;  Bray- 
nard V.  Hoppock,  32  N.  Y.  571,  573,  88  Am. 
Dec.  349;  Bray  v.  Bates,  50  Mass.  (9  Mete.) 
237,  250;  The  Dora  (U.  S.)  34  Fed.  343,  344. 

"Bottomries"  are  defined  as  securities 
given  for  advances  to  aid  in  fitting  out  the 
ship  on  whose  bottom  they  are  founded. 
Greely  v.  Smith  (U.  S.)  10  Fed-  Cas.  1076,  1083 
(citing  2  Emerig.  Ins.  385;  2  Bl.  Comm.  457). 

A  master's  draft  is  held  to  be  but  an  ab- 
breviated form  of  bottomry.  Hanschell  v. 
Swan,  51  N.  Y.  Supp.  42,  44,  23  Misc.  Rep. 
304. 

BOTTOMRY  BOND. 

A  bottomry  bond  is  a  contract  for  a  loan 
of  money  on  the  bottom  of  a  ship  at  an  ex- 
traordinary Interest  upon  maritime  risks,  to 
be  returned  by  the  lender,  for  a  voyage  or  a 
definite  period.  The  Draco  (U.  S.)  7  Fed.  Cas. 
1032,  1039,  1042. 

A  bottomry  bond,  properly  speaking,  is 
given  in  a  foreign  court  by  the  master  of  a 
vessel  to  enable  the  voyage  to  be  prosecuted. 
Knight  V.  The  Attila  (U.  S.)  14  Fed.  Cas.  755, 
758. 

"A  bottomry  bond  is  a  bond  given  for  a 
loan  of  money  upon  the  security  of  a  vessel 
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and  its  accruing  freight,  its  payment  being 
dependent  upon  maritime  risks  to  be  borne 
by  the  lender.  The  condition  of  the  bond  is 
the  safety  of  the  hypothecated  vessel.  The 
loan  is  on  condition  that,  if  the  vessel  hy- 
pothecated be  lost  by  the  perils  of  the  sea, 
the  lender  shall  not  be  repaid.  It  Is  for  a 
specific  voyage  more  ordinarily,  but  some- 
times for  a  specified  time,  and,  as  it  substi- 
tutes the  risk  of  the  adventure  to  the  uncon- 
ditional responsibility  of  the  borrower,  the 
rate  of  interest  Is  universally,  though  not  of 
necessity,  such  as  would,  without  that  risk, 
be  usurious.  The  lender  becomes  to  that 
amount  an  insurer.  The  forms  of  the  bonds 
vary.  They  more  commonly,  with  us,  I  be- 
lieve, specify  the  risks  assumed,  which  re- 
semble those  of  the  insurer;  but  some  of  the 
older  forms  covenant  that  the  bond  Is  to  be- 
come absolute,  with  a  certain  rate  of  in- 
terest, or  with  a  specified  premium  on  the 
safe  completion  of  the  voyage,  or  the  safety 
of  the  ship  at  the  expiration  of  the  specified 
term."    CJole  v.  White,  26  Wend.  511,  515. 

A  bottomry  bond  is  a  bond  given  to  se- 
cure the  loan  of  money,  and  pledging  the  keel 
or  bottom  of  the  ship  as  security  therefor. 
There  is  no  element  of  personal  liability  con- 
nected with  a  bottomry  bond  proper,  and,  if 
one  be  otherwise  good,  it  will  be  void  If 
made  by  a  master  where  the  personal  lia- 
bility of  the  owner  had  first  been  relied  on. 
Greely  v.  Smith  (U.  S.)  10  Fed.  Gas.  1077, 
1082. 

"A  bottomry  bond  is  an  obligation  ex- 
ecuted generally  in  a  foreign  port  by  the 
master  of  a  vessel  for  repayment  of  ad- 
vances to  supply  the  necessities  of  the  ship, 
together  with  such  interest  as  may  be  agreed 
on,  which  bond  creates  a  lien  on  the  ship, 
which  may  be  enforced  in  admiralty  In  case 
of  her  safe  arrival  at  the  port  of  destination, 
but  becomes  absolutely  void  and  of  no  effect 
in  case  of  her  loss  before  such  arrival."  The 
Grapeshot,  76  U.  S.  (9  WaU.)  120,  135,  10  U 
Ed.  651. 

A  bottomry  bond  is  an  obligation  in  the 
nature  of  a  mortgage  on  a  vessel  to  secure 
necessary  moneys  or  supplies  for  the  con- 
tinuance of  a  voyage,  which  can' be  procured 
in  no  other  way,  and  does  not  create  a  per- 
sonal obligation  on  the  owner  till  the  vessel 
reaches  port  Theo.  H.  Davies  &  Co.  v.  Soel- 
berg,  64  Pac.  540,  542,  24  Wash.  808. 

A  bottomry  bond  gives  no  claim  against 
the  shipowner.  If  it  binds  him  personally, 
it  is  not  a  contract  of  bottomry.  But  its 
validity  is  not  aCTected  by  the  circumstance 
that  additional  security  is  given  for  the  per- 
formance of  the  bottomry  contract  The 
Sophie  Wllhelmine  (U.  S.)  58  Fed.  890,  893,  7 
C.  C.  A  509. 

Am  necotiable  Instniment* 
See  "Negotiable  Instrument" 


BOUGHT. 

"Bought  and  paid  for,"*  as  used  in  Snpp. 
Rev.  St  U.  S.  (2d  Ed.)  pp.  897,  898,  provid- 
ing that  when  lands  are  occupied  by  Indians 
who  have  "bought  and  paid  for"  the  same, 
they  may  be  leased,  etc.,  means  lands  that 
they  have  acquired  the  ownership  of  or  right 
to  exclusive  possession,  either  by  purchase, 
exchange,  or  surrender,  and  not  that  there 
has  been  an  actual  sale  by  the  government 
and  an  actual  payment  by  the  Indians. 
Strawberry  Valley  Cattle  Co.  v.  Cbipman,  45 
Pac  348,  349,  13  Utah,  454. 

Afl  oontraet  to  buy* 

In  an  action  for  not  delivering  foreign 
stock,  the  declaration  alleged  that  the  plaln- 
tiCT  "bargained  with  the  defendant  to  buy. 
and  then  bought,  from  him,  and  the  defend- 
ant then  agreed  to  sell,  and  then  sold,  to  the 
plaintiff,  certain  foreign  stock,  to  wit  28,000 
Spanish  Active  Stock,"  etc.  Held  that  the 
words  "bought"  and  "sold"  must  be  con- 
strued with  reference  to  the  subject-matter 
of  the  contract  and  as  meaning  an  agree- 
ment to  buy  and  sell,  and  that  a  contract 
for  the  sale  of  stock,  exchequer  bills,  and 
securities  of  that  description.  In  which  the 
property  passes  by  delivery,  differs  from  a 
contract  for  the  sale  of  a  specific  chattel,  in- 
asmuch as  a  contract  for  the  sale  of  stock, 
exchequer  bills,  etc.,  would  be  satisfied  by 
the  delivery  of  any  stock  or  bills  of  the  de- 
scription bargained  for,  and  consequently  the 
contract  for  sale  cannot  mean  an  actual  sale, 
but  only  a  contract  to  deliver.  Heseltlne  v. 
Siggers,  1  Exch.  856,  861. 

Am  ordem  aoeepted. 

As  used  in  a  commission  contract  author 
izing  the  agents  to  charge  commissions  on 
"all  goods  bought  by  houses  whose  accounts 
are  opened  through  us,"  "bought"  means  all 
goods  for  which  orders  have  been  accept- 
ed by  the  manufacturer  principal,  thongh. 
in  consequence  of  his  Inability  to  supply  tlie 
goods,  they  were  not  ultimately  delivered  to 
the  buyer;  the  goods  being  "bought"  with- 
in the  meaning  of  the  term,  when  a  contract 
for  their  purchase  is  concluded.  Lockwood 
V.  Levlck,  8  C.  B.  (N.  S.)  603,  608. 

Am  equivalent  to  purchase. 

Assignment  Act  (Sayles*  Civ.  St  art  66) 
§  9,  declares  that  all  property  conveyed  or 
transferred  by  the  assignor  in  contemplation 
of  assignment,  with  intent  to  defraud  cred- 
itors, shall  pass  to  the  assignee,  notwith- 
standing the  transfer,  but  if  it  shall  appear 
that  the  purchaser  of  any  such  property 
bought  the  same  of  the  assignor  In  good 
faith  and  for  a  valuable  consideration,  and 
without  reason  to  believe  that  It  was  fraud- 
ulently transferred,  he  shall  acquire  a  good 
title.  Held,  that  the  word  "bought"  was 
used  as  equivalent  to  "purchaae^  In  its  o^ 
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larged  legal  sense.    Simmons  Hardware  Co. 
y.  Kaufman.  8  S.  W.  28^^.  28G,  77  Tex.  131. 

The  word  "bought,"  In  a  warehouse  re- 
ceipt reading  "bought  at  owner's  risk  of  fire," 
as  applied  to  wheat,  where  It  was  the  cus- 
tom to  mix  the  wheat,  and  return  owner's 
wheat  of  like  quality,  though  it  would,  un- 
explained, Import  a  sale,  when  taken  in  con- 
nection with  the  expression  "at  owner's  risk 
of  flre,"  and  in  the  light  of  the  parol  evi- 
dence, clearly  shows  that  a  sale  was  not  con- 
templated by  the  parties.  Irons  v.  Kentner, 
51  Iowa,  88,  50  N.  W.  73,  83  Am.  Rep.  119. 

BOUGHT  NOTE. 

A  bought  note  Is  a  note  or  memorandum 
of  a  sale*  made  by  a  broker,  and  given  by 
him  to  the  one  whose  property  Is  sold.  Sal- 
adln  V.  Mitchell,  45  111.  79.  83. 

The  term  "bought  and  sold  notes"  is 
used  to  designate  memorandums  of  sales  of 
merchandise.  Keim  v.  Lindley  (N.  J.)  80  Atl. 
10«3»  1070. 

BOULEVARD. 

The  word  "boulevard"  Is  thus  defined  in 
the  Century  Dictionary:  "Originally  a  bul- 
wark or  rampart  of  a  fortification  or  forti- 
fied town;  hence  a  public  walk  or  street  oc- 
cupying the  site  of  a  demolished  fortification. 
The  name  is  now  sometimes  extended  to  any 
street  or  walk  encircling  a  town,  and  also 
a  street  which  is  of  especial  width,  Is  given 
a  park-like  appearance  by  reserving  spaces 
at  the  sides  or  center  for  shade  trees,  fiowers, 
seats,  and  the  like,  and  is  not  used  for  heavy 
teaming."  Also  quoting  Worcester,  Webster, 
and  the  Standard  Dictionary.  Where  the 
context  of  a  park  act  does  not  show  a  more 
restricted  meaning,  a  boulevard  is  included 
in  the  word  "street"  West  Chicago  Park 
Com'rs  V.  Farber.  171  111.  146,  160,  49  N.  B. 
427,  432;  Howe  v.  City  of  Lowell.  51  N.  B. 
530,  541,  171  Mass.  575;  People  v.  Green,  52 
How.  Prac  440,  445. 

BOUND. 

See  "Held  and  Firmly  Bound." 

The  word  *'bound,"  as  used  in  an  instruc- 
tion that  if  it  appears  from  the  testimony 
that  a  certain  person,  acting  for  the  plaintiffs, 
so  acted  and  conducted  himself  that  another, 
representing  a  certain  firm,  was  "bound"  to 
tmderstand  that  plaintiffs  were  simply  repre- 
senting a  certain  other  person,  and  not  them- 
selves, going  along  and  taking  no  part,  ex- 
cept that  of  agents  of  such  other  person,  then 
tlie  set-off  is  not  sustained,  etc.,  means  no 
more  than  "ought'*  or  ••bound  in  reason." 
Stewart  v.  Morris  (U.  S.)  96  Fed,  703,  704, 
37  a  O.  A.  562. 


As  aJf eeted  or  ooneliftded* 

A  person  interested  in  property  against 
which  a  mechanic's  lien  is  sought  to  be  es- 
tablished, who  is  not  made  a  party  to  the 
proceeding,  is  not  "bound" — ^that  is,  affected 
—thereby.  Russell  v.  Grant,  122  Mo.  161, 
175,  26  S.  W.  958,  43  Am.  St  Rep.  563. 

The  word  "bound,"  in  a  statute  provid- 
ing that  parties  to  a  contract  not  made  par- 
ties to  the  suit  shall  not  be  bound  thereby, 
is  used  in  a  narrow  sense — mainly  as  mean- 
ing concluded.  Real  Estate  Investment  Co. 
Y.  Haseltine,  53  Mo.  App.  308. 

A  charge  to  the  Jury  that  a  defendant, 
not  having  been  a  party  to  the  action,  was 
not  bound  by  the  Judgment  therein,  was  held 
not  to  have  misled  the  Jury,  though  the  word 
"estopped"  would  have  been  better  than 
"bound."  Finch  v.  Finch,  42  S.  BS.  615,  616, 
131  N.  C.  271. 

As  liable  to  pay* 

A  written  instrument  requesting  a  bank 
not  to  protest  any  notes  on  which  the  de- 
fendant was  indorser,  and  that  the  defend- 
ant would  consider  himself  l>ound  in  the 
same  manner  as  if  the  notes  had  been  legally 
protested,  means  that  the  defendant  would 
pay  the  debt  Stone  v.  Bradbury,  14  Me. 
185,  193. 

An  agreement  by  the  indorser  of  a  note 
to  consider  himself  bound  renders  him  lia- 
ble to  pay  the  debt,  but,  to  bind  him  to  pay 
the  debt,  all  the  incidents  of  protest  and 
notice  are  indispensable,  and  may  well  be 
supposed  to  have  been  in  the  contemplation 
of  the  party 'when  entering  into  the  con- 
tract Union  Bank  v.  Ilyde,  19  U.  S.  (6 
Wheat)  572,  574,  5  L.  Ed.  333. 

An  acknowledgment  that  the  maker  of 
an  instrument  is  bound  to  pay  is  equivalent 
to  a  promise  to  pay.  Milner  v.  Bainton  (Del.) 
1  Har.  144. 

An  acknowledgment  that  a  party  is 
bonnd  to  pay  is  no  different  from  any  ac- 
knowledgment that  he  owes  and  is  indebt- 
ed. ShaUuck  v.  People^  5  111.  (4  Scam.)  477, 
481. 

Iiiniit  ov  boxdev  synonyn&oiis* 

"Bound"  is  synonymous  with  "limit"  or 
"border."  Barney  r,  Dayton,  8  Ohio  Cir.  Ct 
R.  480,  481. 

BOUNDARY. 

See  "Lost  Boundary";  ••Natural  Bound- 
ary." 

••  'Boundary*  includes  every  separation 
which  marks  the  confines  or  line  of  division 
of  two  contiguous  estates.  When  boundaries 
of  land  are  fixed  by  known  and  unquestion- 
able monuments,  although  neither  courses 
nor  distances  nor  the  computed  contents  cor- 
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respond,  tbe  monuments  must  govern.  With 
respect  to  courses,  from  errors  in  surveying 
instruments,  variation  of  the  needle,  and  oth- 
er causes,  different  surveyors  often  disagree. 
The  same  observations  apply  to  distances, 
arising  from  the  Inaccuracy  of  measures  or 
of  the  party  measuring,  and  computations 
are  often  erroneous.  But  fixed  monumenu 
remain.  About  them  there  is  no  dispute  or 
uncertainty.  What  may  be  uncertain  must 
be  governed  by  monuments,  about  which 
there  is  no  dispute."  Pernam  v.  Wead,  6 
Mass.  131,  133. 

By  "boundary"  is  understood,  in  general, 
every  separation,  natural  or  artificial,  which 
makes  the  confines  or  line  of  division  of  two 
contiguous  estates.  Trees  or  hedges  may  be 
planted,  ditches  may  be  dug,  and  walls  or 
inclosures  may  be  erected  to  serve  as  bound- 
aries. But  we  most  usually  understand  by 
^'boundaries"  stones  or  pieces  of  wood  In- 
serted in  the  earth  on  the  confines  of  two 
estates.    Civ.  Ck>de  La.  1900,  art  826. 

Of  ivdieial  dlatrlet. 

"Boundary,"  as  used  in  Const.  1890,  § 
260,  which  provides  that  the  boundary  of 
any  Judicial  district  in  a  county  cannot  be 
chahged,  except  by  a  two-thirds  vote  at  an 
election  held  for  such  purpose,  means  the 
line  drawn  in  the  county  whereby  the  coun- 
ty Is  divided  into  Judicial  districts,  and  has 
no  reference  to  tbe  boundaries  of  the  county. 
Lindsley  v.  Coahoma  County  Sup'rs,  11 
South.  336,  337,  69  Miss.  815. 

On  riTer. 

A  "boundary  on  a  river^  Implies  a 
boundary  changing  as  the  shore  line  chan- 
ges, either  by  accretion  or  erosion.  Stock- 
ley  V.  Clssna  (U.  S.)  119  Fed.  812,  822,  66  C.  C. 
A.  824  (citing  City  of  St  Louis  v.  Rutz,  138  U. 
S.  226,  11  Sup.  Ct  837,  34  L.  Bd.  941;  Ne- 
braska V.  Iowa,  143  U.  S.  359,  12  Sup.  Ct 
396,  36  L.  Ed.  186). 

BOUKDABT  0A8E. 

Where  the  matter  in  controversy  is  the 
true  location  of  the  line  dividing  the  north 
half  from  the  south  half  of  certain  lots,  the 
action  is  a  boundary  case,  so  that  the  de- 
cision of  the  Court  of  Civil  Appeals  thereon 
is  final.  Wright  v.  Bell.  63  S.  W.  623,  94  Tex. 
577. 

Where  the  rights  of  parties  to  an  action 
involving  the  title  to  land  depend  solely  on 
location,  which  must  be  determined  by  the 
boundaries  of  different  tracts  of  land,  then 
we  have  what  the  law  designates  as  a  "case 
of  boundary."  Such  a  case  arose  where  the 
dispute  was  as  to  whether  the  boundary 
lines  of  two  claims  were  contiguous,  so  as  to 
leave  no  vacant  land  between  subject  to  lo- 
cation by  plaintiffs.  Schley  v.  Blum,  22  S. 
W.  667,  668,  85  Tex.  551. 


"Boundary"  is  a  word  havlnff  no  tech- 
nical signification.  A  precise  definition  of 
the  words  "all  cases  of  boundary,"  as  used 
in  Rev.  St  1895,  art  996,  providing  that  the 
Judgment  of  the  Court  of  Civil  Appeals  sliall 
be  conclusive  in  all  cases  of  boundary,  is 
dMcult  Broadly  stated,  every  action  for  the 
recovery  of  land,  and  in  which  a  question  of 
the  true  location  of  any  line  of  a  survey  may 
become  involved,  is  a  boundary  case.  The 
words  admit  of  that  construction.  On  the 
other  hand,  a  narrow  limitation  of  the  scope 
of  the  terms  would  restrict  their  meaning 
to  cases  brought  by  one  owner  of  a  tract  of 
land  against  the  owner  of  a  contiguous  sur- 
I  vey  to  determine  one  or  more  of  the  bound- 
I  ary  lines  between  them.  Bvery  action  to 
try  title  to  land  may  involve  a  question  of 
boundary,  but  this  does  not  of  itself  make  a 
boundary  case.  It  was  held,  in  effect  In 
Schley  v.  Blum,  86  Tex.  551,  22  S.  W.  667. 
that  the  right  of  the  case  must  depend  upon 
a  question  of  boundary,  and  it  may  be  added 
that  the  right  of  the  whole  case  must  so  de- 
pend.   Cox  V.  Finks,  43  S.  W.  1,  91  Tex.  8ia 

The  Supreme  Court  of  Texas  is  by  stat- 
ute denied  Jurisdiction  over  boundary  cases. 
I  As  to  what  constitutes  a  boundary  case,  the 
I  court  held  that  in  order  to  be  a  boundary 
case,  the  right  of  the  whole  case  must  de- 
pend upon  a  question  of  boundary,  and  the 
question  of  whether  or  not  it  is  a  boundary 
case  depends  upon  the  answer  to  the  ques- 
tion, if  there  had  been  no  question  of  bound- 
ary, would  there  have  been  a  case?  If  so, 
it  iB  not  a  boundary  case.  If  not  it  Is  a 
case  of  boundary,  pure  and  simple.  It  was 
ruled  that  the  statute  did  not  exclude  tbe 
Jurisdiction  of  the  court  over  an  action  on 
notes  given  for  the  purchase  price  of  land, 
and  to  foreclose  a  vendor's  lien  thereon,  in 
which  defendants  deny  that  plaintiffs  liad 
title  to  the  land  sold,  and  in  which  the  sole 
issue  of  fact  is  the  location  of  a  certain 
boundary.  Steward  v.  Coleman  County,  67 
8.  W.  1016,  95  Tex.  445. 

BOUNDINO. 

The  words  "bounding  and  abutting,"  in 
Rev.  St  §  2264,  providing  that  when  a  spe- 
cial municipal  assessment  is  by  the  front 
foot  It  shall  be  on  the  property  bounding 
and  abutting  on  the  improvement  are  not 
to  be  so  restricted  in  their  application  as  to 
exclude  property  fronting  on  the  side  of  a 
street  which  is  widened  by  the  taking  Gt 
property  on  the  opposite  side.  City  of  Cin- 
cinnati T.  Batsche,  40  N.  B.  21,  24,  62  Oiiio 
St  824. 

BOUNDS. 

See  "Within  the  Bounds.** 

A  legal  and  imaginary  line  by  which  dif- 
ferent parcels  of  land  are  divided.  Walton 
V.  Tifft  14  Barb.  216,  219. 
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BOUNTY. 

A  bounty  is  a  grant  of  money  or  lands 
to  persons  doing  military  or  naval  seryices 
for  the  government.  Congress,  under  the 
Constitution,  has  on  numbers  of  times  grant- 
ed land  and  money  to  soldiers^  which  habit- 
aally  and  repeatedly  have  been  called  ''boun- 
ty"— such  as  "bounty  of  three  months'  pay 
and  160  acres  of  land/'  ^'military  bounty 
lands,"  "bounty  in  money  and  land/'  "money 
bounty,"  "bounty  of  160  acres  of  land," 
"bounty  in  land/'  "bounty  right/*  State  of 
Iowa  V.  McFarland,  4  Sup.  Ct  210,  216,  110 
U.  S.  471.  28  L.  Ed.  198. 

"Bounty"  signifies  money  paid  or  a  pre- 
mium offered  to  encourage  or  promote  an 
object,  or  procure  a  peculiar  act  or  thing 
to  be  done.  Fowler  v.  Danvers,  00  Mass.  (8 
Allen)  80.  84.  A  sum  of  money  or  otb^ 
things  given,  generally  by  the  government, 
to  certain  persons,  for  some  service  they 
have  done  or  are  about  to  do  to  the  public. 
Abbe  T.  Allen.  89  How.  Prac.  481.  484,  488. 

"Bounties"  for  killing  wolves  and  other 
animals  are  a  means  for  the  protection  of 
stock  raisers,  and  a  law  giving  bounties  is 
within  Const  1876,  art  16,  §  23,  providing 
that  the  Legislature  may  pass  laws  for  the 
protection  of  stock  raisers  in  the  stock-rais- 
ing portion  of  the  state.  Such  a  statute  is 
not  in  contravention  of  a  clause  of  the  Con- 
stitution forbidding  the  granting  of  public 
money  to  any  Individual,  as  the  act  in  ques- 
tion does  not  contemplate  \iie  granting  of 
public  money  to  any  individual,  but  the  in- 
dividual is  to  be  recompensed  for  the  killing 
of  the  wild  animals  mentioned  in  the  act 
merely  as  the  means  or  instrument  chosen 
by  the  Legislature,  within  its  proper  discre- 
tion, by  which  the  publi?  calamity  wrought 
by  these  animals  is  to  be  averted.  Weaver 
▼.  Scurry  County  (Tex.)  2o  S.  W.  836. 

Aeoeptaaoe  required* 

In  the  term  "bounty,"  as  applied  to 
bounties  given  by  statute,  there  is  a  consid- 
eration implied.  So  long  as  the  considera- 
tion is  not  rendered,  it  remains  a  mere  offer 
or  privilege,  which  may  be  taken  away  by 
the  repeal  of  the  statute;  but,  when  earned, 
by  complying  with  the  conditions  of  the  stat- 
ute, the  right  to  the  bounty  becomes  vested. 
In^rram  v.  Colgan,  38  Pac.  315,  317,  106  Cal. 
113,  28  L.  R.  A.  187,  46  Am.  St.  Rep.  221 
(citing  East  Saginaw  Mfg.  Co.  v.  City  of  East 
Saginaw,  19  Mich.  269,  2  Am.  Rep.  82;  East 
Saginaw  Salt  Mfg.  Co.  v.  Same,  80  U.  S. 
[13  Wall.]  373,  20  L.  Ed.  611;  People  v.  State 
Auditors,  9  Mich.  327). 

"A  bounty  law  is  not  a  contract,  except 
to  bestow  the  promised  bounty  on  those  who 
earn  it  so  long  as  it  is  not  repealed.  There 
is  no  pledge  that  it  shall  not  be  repealed  at 
any  time.  There  is  no  obligation  on  the  part 
of  any  person  to  comply  with  the  conditions 


of  such  a  law.  It  is  a  matter  purely  volun- 
tary, and,  as  It  is  purely  voluntary  on  one 
part,  so  it  is  purely  voluntary  on  the  other 
part;  that  is,  on  the  part  of  the  Legislature 
to  continue  or  not  to  continue  the  law." 
East  Saginaw  Salt  Mfg.  Co.  v.  East  Saginaw, 
80  U.  S.  (13  Wall.)  373,  376,  377,  20  L.  Ed. 
611. 

Under  St  Mo.  1863,  p.  39,  authorizing 
counties  to  pay  bounties  to  volunteers  enlist- 
ing in  the  military  service,  a  county  which 
offered  bounties  to  parties  volunteering  to 
fill  the  quota,  in  effect  entered  into  a  con- 
tract with  the  parties  volunteering,  which 
contract  could  be  enforced  by  action.  State 
ex  rel.  Bohannon  ▼.  Howard  County  Court, 
39  Mo.  375,  877. 

Am  extra  oompeasatliMi* 

"Bounty"  is  defined  by  Bouvier  to  be 
"an  additional  benefit  conferred  upon,  or  a 
compensation  paid  to,  a  class  of  persons." 
It  differs  from  a  reward,  which  is  usually 
applied  to  a  sum  paid  for  the  performance  of 
some  specific  act  of  some  person  or  persons. 
Bounty  warrants  and  bounty  lands  were  a 
premium  offered  and  given  to  induce  men 
to  enlist  in  the  public  service,  as  extra  com- 
pensation offered  by  the  government  to  those 
who  should  enlist  and  faithfully  discharge 
the  duties  of  a  soldier.  Kircher  v.  Murray 
(U.  S.)  54  Fed.  617,  624. 

As  sift  or  grfttuity  or  eomponsatioa. 

The  word  "bounty,"  ex  vi  termini,  im- 
plies a  gratuity,  not  compensation;  an  in- 
ducement to  enlist  Eichelberger  v.  Slfford, 
27  Md.  320,  330.  It  means  a  gift  and  nega- 
tives the  idea  of  a  consideration,  in  the  le- 
gal sense  of  the  word.  Fowler  v.  Danvers, 
90  Mass.  (8  Allen)  80,  81. 

The  term  ''bounty,"  used  in  a  law  provid- 
ing for  payments  to  persons  enlisting  in  the 
military  service,  would  ordinarily  imply  that 
the  money  so  raised  was  to  be  used  as  an 
inducement  to  enter  the  service,  and  not  as 
a  gratuity  or  acknowledgment  for  services 
already  rendered.  Kidder  v.  Selectmen  of 
Stewartstown,  48  N.  H.  290,  292. 

The  term  "bounty,"  as  used  in  reference 
to  bounties  given  by  statute,  implies  a  con- 
sideration. Ingram  v.  (Dolgan,  38  Pac.  315, 
317,  106  Cal.  113,  28  L.  R.  A.  187,  46  Am. 
St  Rep.  221. 

"According  to  the  more  common  usage 
of  the  language,  'bounty'  means  money  paid 
or  a  premium  offered  to  encourage  or  pro- 
mote an  object  or  procure  a  particular  act 
or  thing  to  be  done.  As  used  in  statutes 
relative  to  the  enlistment  of  soldiers,  it  means 
a  payment  made  to  procure  or  induce  soldiers 
to  enlist,  as  distinguished  from  a  reward  or 
gratuity  to  those  already  in  the  service." 
Fowler  v.  Selectmen  of  Danvers,  90  Mass 
(8  Allen)  80,  84. 
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Grant  difltii&gnislied. 

•*The  word  'bounty,*  in  its  ordinary  sig- 
niflcation,  may  be  deliued  to  be  an  additional 
benefit  conferred  upon,  or  a  compensation 
paid  to,  a  class  of  persons.  1  Bouv.  Law 
Diet  (Ed.  1897)  p.  260.  It  is  important  to 
observe  that  section  5  of  the  tariff  act  of 
1897,  providing  that  whenever  any  country 
shall  pay  or  bestow,  directly  or  indirectly, 
any  bounty  or  grant  upon  the  exportation  of 
any  article  or  merchandise  from  such  coun- 
try,  an  additional  duty  shall  be  collected,  etc., 
does  not  use  the  word  'bounty'  in  any  narrow 
or  technical  sense.  It  embraces  any  bounty 
or  grant  bestowed  or  conferred  by  the  gov- 
ernment, whether  directly  or  indirectly.  The 
word  'grant'  is  more  comprehensive  in  mean- 
ing than  the  word  'bounty.'  It  Implies  the 
conferring  by  the  sovereign  power  of  some 
valuable  privilege,  franchise,  or  other  right 
of  like  character,  upon  a  corporation,  person, 
or  class  of  persons."  Downs  v.  United  States 
(U.  S.)  113  Fed.  144,  147,  51  C.  C.  A.  100. 

Reward  clistinsvi*li«d« 

A  reward  ia  not  th'e  same  thing  as  a 
bounty,  but  the  term  "reward"  is  usually 
applied  to  a  sum  paid  for  the  performance  of 
some  specific  act  to  some  person  or  persons. 
Kircher  v.  Murray  (U.  S.)  54  Fed.  617,  624. 

The  terms  "bounty"  and  "reward"  are 
nearly  allied  in  meaning,  the  distinction  be- 
ing the  former  is  said  to  be  the  appropriate 
term  where  the  services  or  action  of  many 
persons  are  desired,  and  each  who  acts  upon 
the  offer  may  entitle  himself  to  the  promised 
gratuity  without  prejudice  from  or  to  the 
claims  of  others,  while  a  reward  applies  to 
the  case  of  a  single  service,  which  can  be 
only  once  performed,  and  therefore  will  be 
earned  only  by  the  person  or  co-operating 
persons  who  succeed  while  others  fail.  A 
primary  meaning  of  "bounty" .  is  goodness, 
kindness,  virtue,  worth;  (2)  liberality  in  be- 
stowing gifts  or  favors,  gracious  or  liberal 
giving,  generosity,  munificence;  (3)  a  pre- 
mium offered  or  given  to  induce  men  to  en- 
list in  the  public  service,  or  to  encourage  any 
branch  of  industry,  as  husbandry  or  manu- 
factures. Ingram  v.  Golgan,  38  Pac.  315, 
317,  106  Cal.  113,  28  L.  B.  A.  187,  46  Am.  St 
Bep.  221  (citing  Webst  Diet). 

"Bounty,"  as  used  in  the  tariff  act  of 
1890,  providing  that  on  and  after  a  specified 
date  there  shall  be  paid,  from  moneys  in 
the  treasury  not  otherwise  appropriated,  a 
sugar  bounty,  of  a  certain  amount  is  not  a 
gratuity  or  donation  by  the  government  but 
was  intended  to  be,  and  is  in  fact  a  standing 
offer  of  reward  and  compensation  to  sugar 
producers,  to  encourage  and  stimulate  them 
in  the  otherwise  losing  business  of  producing 
sugar  in  the  United  States.  It  was  intended 
to  be,  and  is  in  fact,  a  guaranty  of  reim- 
bursement to  sugar  producers  accepting  the 
terms  of  the  statute  of  part  at  least  of  the 
coftt  al  production.    A  claim  for  such  bounty 


earned  by  raising  sugar  is  a  Tested  rigl^t 
constituting  property.  Calder  v.  Henderson 
(U.  S.)  64  Fed.  802,  804,  4  G.  a  A.  584. 

BOWIE  KNIFE. 

A  "bowie  knife**  or  "dagger,**  aa  the 
terms  are  used  in  the  Penal  Code,  means  any 
knife  intended  to  be  worn  on  the  person, 
which  is  capable  of  inflicting  death,  and  not 
commonly  known  as  a  "pocketknife.**  Pen. 
Code  Tex.  1895,  art  606. 

BOWLING. 

Bowling  is  not  an  offense  within  St  17 
Geo.  2,  c  5,  8  2,  describing  the  offenses  of 
idle  and  disorderly  persons,  rogues,  and  vaga- 
bonds. One  convicted  of  playing  at  bowls  is 
not  a  disorderly  person,  within  the  meaning 
of  the  act    Bex  v.  Clark,  1  Cowp.  35»  Sa 

BOWLING  AIXET. 

Every  building  or  space  where  bowls  are 
thrown,  or  where  games  of  billiards  or  pool 
are  played,  and  that  are  open  to  the  public, 
with  or  without  price,  shall  be  regarded  aa  a 
bowling  alley  or  billiard  room,  respectively, 
within  the  meaning  of  the  war  revenue  act 
ofl8da    U.  S.  Comp.  St  1901,  p.  228& 

BOX. 

See  "Axle  ]^x.- 

A  "box,"  within  the  meaning  of  a  receipt 
given  by  a  common  carrier  providing  tliat  the 
company  shall  not  be  liable  for  any  loss  or 
damage  to  any  box,  package,  or  thing,  for 
over  $50,  means  each  separate  box,  although 
a  number  of  such  separate  boxes  are  Included 
in  one  receipt  Boscowitz  v.  Adams  Exp.  Co., 
03  111.  523,  524,  84  Am.  Rep.  191. 

Barrel. 

"Box,**  as  used  In  a  statute  relative  to 
the  drawing  of  jurors,  which  require  their 
names  to  be  put  on  cards  and  drawn  from  a 
box,  will  be  construed  to  include  a  barrel. 
Commonwealth  y.  Bacon,  135  Mass.  621,  525. 

BOX  BOABD. 

A  box  board  Is  used  to  make  boxes,  or 
for  sheathing  a  house.  Sloan  v.  Allegheny 
Co.,  46  Ati.  1003,  1004,  91  Md.  501. 

BOX  CAB, 

A  box  car  is  an  Inclosed  and  covered 
freight  car,  and  a  freight  oar  is  a  railroad  car 
for  carrying  freight  so  that  a  box  car  is  a 
rail  or  railroad  car;  and  hence  an  informa- 
tion charging  one  with  buglary  from  a  box 
car  complies  with  a  statute  making  it  bur 
glary  to  enter  a  rail  car  with  intent  to  steal. 
State  y.  Green,  39  Pac.  322,  15  Mont  424. 
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BOY. 

A  "boy"  is  defined  by  Webster  to  be  a 
male  child,  and  generally  applies  to  males 
under  10  or  12  years  of  age;  and  hence 
where,  on  an  indictment  for  larceny,  the  rec- 
ord shows  that  a  boy  drew  the  grand  jury, 
it  will  be  presumed  that  he  was  a  child  un- 
der 10,  as  required  by  Code,  i  4015.  Zachary 
T.  State,  66  Tenn.  (7  Baxt)  1,  3. 

In  a  statute  providing  a  penalty  for  an 
assault  on  a  child,  the  word,  when  applied 
to  a  boy,  means  a  male  child  under  the  age 
of  14.  Bell  T.  State,  18  Tex.  App.  63,  66,  51 
Am.  Rep.  293. 

A  will,  by  a  testator  having  four  minor 
sons  and  three  adult  sons,  devising  certain 
property  to  the  'four  boys,"  will  be  con- 
strued to  mean  the  four  minor  sons  of  tes- 
tator. Bradley  v.  Bees,  118  IlL  827,  832,  65 
Am.  Bep.  422. 

BOYCOTT. 

As  conspiracy,  see  "Conspiracy."* 

"The  word  'boycotting*  is  not  easily  de- 
fined. It  is  frequently  spoken  of  as  passive, 
merely;  a  let-alone  policy;  a  withdrawal  of 
all  business  relations,  intercourse,  and  fellow- 
ship. We  may  gather  some  of  its  real  mean- 
ing by  reference  to  the  circumstances  in 
which  the  word  originated.  These  circum- 
stances are  thus  narrated  by  Mr.  Justin  H. 
MacGarthy,  an  Irish  gentleman  of  learning 
and  ability,  who  will  be  recognized  as  good 
authority.  In  his  work  entitled  'England 
under  Gladstone,'  he  says  the  strike  was 
supported  by  a  form  of  action,  or  rather  in- 
action, which  soon  become  historical.  Cap- 
tain Boycott  was  an  Englishman,  and  agent 
of  Lord  Eame,  and  a  farmer  in  Lough  Mask, 
in  the  wild  and  beautiful  district  of  Con- 
nemara.  In  his  capacity  as  agent,  he  had 
served  notices  upon  Lord  Same's  tenants, 
and  the  tenantry  suddenly  retaliated  in  the 
most  unexpected  way— by,  in  the  language 
of  schools  and  society,  sending  Captain  Boy- 
cott to  Coventry  in  a  very  thorough  manner. 
The  population  of  the  region  for  miles  around 
resolved  not  to  have  anything  to  do  with  him, 
and,  as  far  as  they  could  prevent  it,  not  to 
allove  any  one  else  to  have  anything  to  do 
with  hiuL  His  life  appeared  to  be  in  dan- 
ger. He  had  to  claim  police  protection.  His 
servants  fled  from  him  as  servants  flee  from 
their  masters  in  some  plague-stricken  Italian 
city.  The  awful  sentence  of  excommunica- 
tion could  hardly  have  rendered  him  more 
helplessly  alone  for  a  time.  No  one  would 
work  for  him.  No  one  would  supply  him 
witb  food.  He  and  his  wife  had  to  work  in 
their  own  flelds  themselves,  in  most  unpleas- 
ant imitation  of  Tbeocritean  shepherds  and 
ehepherdesses,  and  play  out  their  grim  eclogue 
in  their  deserted  flelds.  with  the  shadows  of 
armed  conatabulary  ever  at  their  heela.    The 


Orangemen  of  the  North  heard  of  Captain 
Boycott  and  his  sufferings,  and  the  way  in 
which  he  was  holding  his  ground,  and  they 
organized  assistance,  and  sent  him  down 
armed  laborers  from  Ulster.  To  prevent  civil 
war,  the  authorities  had  to  send  a  force 
of  soldiers  to  Lough  Mask,  and  Captain  Boy- 
cott's harvests  were  brought  in  and  his  po- 
tatoes dug  by  the  armed  Ulster  laborers, 
guarded  always  by  the  little  army.  If  this 
is  a  correct  picture,  the  thing  we  call  a  boy- 
cott originally  signifled  violence,  if  not  mur- 
der." State  V.  Glidden,  8  AU.  890,  890,  66 
Conn.  46,  3  Am.  St  Bep.  23. 

'The  essential  idea  of  boycotting  is  a 
confederation,  generally  secret,  of  many  per- 
sons, whose  intent  is  to  injure  another  by 
preventing  any  and  all  persons  doing  busi- 
ness with  him,  through  fear  of  incurring  the 
displeasure,  prosecution,  and  vengence  of  the 
conspirators."  In  re  Crump,  6  S.  E.  620,  627, 
84  Va.  927,  10  Am.  St  Bep.  896. 

The  term  "boycott"  has  acquired  a  sig- 
nificance in  the  vocabulary  of  the  court  and 
the  literature  of  the  law,  and  it  implies  a 
combination  to  inaugurate  and  maintain  a 
general  proscription  of  articles  manufactured 
by  the  party  against  whom  it  is  directed. 
Oxley  Stave  Co.  v.  Coopers'  International 
Union  (U.  S.)  72  Fed.  696,  699. 

A  boycott  is  an  organized  effort  to  ex- 
clude a  person  from  business  relations  with 
others,  by  persuasion,  intimidation,  and  other 
acts  which  tend  to  violence,  and  thereby 
force  him,  from  fear  of  resulting  injury,  to 
submit  to  dictation  in  the  management  of  his 
affairs.  Casey  v.  Cincinnati  Typographical 
Union  No.  3  (U.  S.)  46  Fed.  136, 143,  12  L.  B. 
A.  193. 

"Boycott"  is  defined  as  a  combination  be- 
tween persons  to  suspend  or  discontinue  deal- 
ings or  patronage  with  another  person  or 
persons  because  of  refusal  to  comply  with  a 
request  of  him  or  them.  The  purpose  is  to 
constrain  acquiescence  or  to  force  submission 
on  the  part  of  the  individual  who,  by  non- 
compliance with  the  demand,  has  rendered 
himself  obnoxious  to  the  immediate  parties, 
and  perhaps  to  their  personal  and  fraternal 
associates.  Anderson's  Law  Dictionary.  In 
Brace  v.  Evans,  3  Ry.  &  Corp.  Law  J.  661,  It 
is  stated:  '*The  word  in  itself  implies  a 
threat  In  popular  acceptation,  it  is  an  or- 
ganized effort  to  exclude  a  person  from  busi- 
ness relations  with  others  by  persuasion,  in- 
timidation, and  other  acts  which  tend  to 
violence;  and  they  coerce  him,  through  fear 
of  his  own  injury,  to  submit  to  dictation  in 
the  management  of  his  affairs."  The  term 
therefore  comes  within  the  statutory  defini- 
tion of  "unlawful  conspiracy,"  and  will  be 
enjoined.  Matthews  v.  Shankland,  66  N.  Y 
Supp.  123,  128,  25  Misc.  Rep.  604;  Barr  v. 
Essex  Trades  Council,  30  AtL  881,  888»  63  N. 
J.  Bq.  (8  Dick.)  101. 
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The  word  "boycott"  l8  usually  under- 
stood as  a  combination  of  many  to  cause 
loss  to  one  person  by  coercing  others,  against 
their  will,  to  withhold  from  him  their  ben- 
eficial business  intercourse,  through  threats 
that,  unless  the  others  do  so,  the  many  will 
cause  similar  loss  to  them.  Toledo,  A.  A.  & 
N.  M.  R.  Co.  V.  iPennsylvania  Co.  (TJ.  S.)  64 
Fed.  730,  736,  19  L.  R.  A.  387;  Beck  v.  Rail- 
way Teamsters*  Protective  Union,  77  N.  W. 
13,  24,  118  Mich.  497,  42  L.  R.  A.  407,  74.Am. 
St.  Rep.  421;  Barr  v.  Essex  Trades  Coun- 
cil, 53  N.  J.  Eq.  101.  121,  30  Atl.  881,  888; 
Brace  Bros.  t.  Evans,  6  Pa.  Co.  Ct  R.  163, 
171. 

Though  the  word  "boycott,"  as  It  first 
came  into  use  in  connection  with  the  treat- 
ment which  the  tenants  of  Capt  Boycott  ex- 
tended to  their  landlord,  embodied  the  notion 
of  combination,  yet  it  quickly  and  generally 
came  to  have  a  more  enlarged  sense;  and  the 
common  colloquial  use  of  the  word  at  present 
Is  that  of  injurious  discrimination,  without 
any  special  agreement  or  understanding  on 
the  part  of  those  who  discriminate.  Hence 
It  is  held  that  the  word  "boycott"  does  not 
necessarily  involve  the  idea  of  combination, 
so  that  where  a  plaintifiT  in  an  action  for 
slander  alleged  special  damage,  in  that  he 
had  been  specially  injured  in  his  business  as* 
a  trader  by  persons  boycotting  his  store  on 
account  of  the  slander  charged,  the  word 
"boycotting"  did  not  require  plaintiff  to  prove 
a  combination  to  injure,  but  under  the  allega- 
tion of  special  damage  he  was  entitled  to  re- 
cover on  showing  a  refusal  to  trade  on  the 
part  of  the  old  customers  on  account  of  de- 
fendant's slander,  whether  such  refusal  was 
with  or  without  combination.  Davis  v.  Star- 
rett  55  Atl.  516,  518,  97  Me.  568. 

A  boycott  is  an  Illegal  conspiracy  in  re- 
straint of  trade.  Walsh  v.  Association  of 
Master  Plumbers,  71  S.  W.  455,  459,  97  Mo. 
App.  280  (citing  Casey  v.  Cincinnati  Typo- 
graphical Union,  No.  3  [U.  S.]  45  Fed.  135,  12 
L.  R.  A.  193). 

A  "boycott"  means  a  refusal  to  sell  to  or 
to  do  business  with  the  concern,  and  pre- 
venting anybody  else  from  doing  business 
with  it  on  any  conditions.  John  D.  Park  & 
Sons  Co.  V.  National  Wholesale  Druggists* 
Ass'n,  67  N.  B.  136.  139,  175  N.  Y.  1,  62  L.  R. 
A.  632,  96  Am.  St  Rep.  578. 

Strike  distinsuislied. 

The  distinction  between  a  boycott  and  an 
ordinary  lawful  and  peaceable  strike,  entered 
upon  to  obtain  concessions  in  the  terms  of 
the  strikers*  employment,  is  not  a  fanciful 
one,  or  one  which  needs  the  power  of  fine  dis- 
tinction to  determine  which  is  which.  A 
combination  by  employ^  of  railway  compa- 
nies to  injure  the  owner  of  cars  operated  by 
the  companies  in  his  business,  by  compel- 
ling such  companies  to  cease  using  the  cars 
by  threats  of  quitting  their  service,  thereby 


inflicting  on  them  great  Injury,  where  the 
relation  betwen  him  and  the  companies  is 
mutually  profitable,  and  has  no  efTect  what- 
ever on  the  character  or  reward  of  the  serv- 
ices of  the  employed  so  combining,  is  a  boy- 
cott Thomas  v.  Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  (U.  S.)  62  Fed.  803,  818. 

BRACE. 

According  to  the  Seaman's  Manual,  to 
brace  in  the  yards  of  a  sailing  vessel  is  to  lay 
them  nearly  square,  as  used  in  the  definition 
of  a  vessel  running  free,  as  being  when  she 
has  a  fair  wind,  when  her  yards  are  braced 
in.  The  Queen  Elizabeth  (U.  S.)  100  Fed. 
874,  876. 

According  to  the  Seaman's  Manual,  to 
brace  up  the  yards  of  a  sailing  vessel  is  to 
lay  them  more  fore  than  aft  The  Queeo 
Elizabeth  (U.  S.)  100  Fed.  874,  876. 

BRACK. 

A  complaint  charged  that  the  defendant 
answered  an  inquiry  to  the  plaintift  in  figures* 
words,  signs,  and  abbreviations  as  follows: 
"Gentlemen:  Could  you  furnish  the  follow- 
ing: 40  Brack  3x5,  8  Mem.;  36  Brack  12x8, 
3  Mem.?  At  what  price,  and  how  soon?" 
The  complaint  averred  that,  by  the  usages 
and  customs  of  the  business  of  manufactur- 
ing, buying,  and  selling  dressed  lumber  and 
brackets,  the  abbreviation  "brack"  Is  intend- 
ed to,  and  does,  mean  bracket;  that  the  char- 
acter "z"  is  a  substitute  for  and  means  "by"; 
and  that  the  abbreviation  "mem."  stands  for 
the  word  "member."  Held,  that  the  terms  in 
the  complaint  were  per  se  intelligible  In 
themselves,  and  hence  plaintiff  properly  al- 
leged their  meaning  in  the  trade  and  busi- 
ness in  which  they  were  used,  and  be  was 
entitled  to  prove  such  meaning  by  parol  at 
the  trial.  Jaqua  v.  Witham  &  A.  Co.,  106 
Ind.  545,  547,  548,  7  N.  B.  314. 

BRACKETS. 

The  ordinary  use  of  "brackets'*  Is  to  In- 
close a  parenthesis,  which  is  defined  by  lexi- 
cographers to  be  "a  sentence  so  Inclosed  in 
another  sentence  as  that  it  may  be  takes 
out  without  injuring  the  sense  of  that  whieb 
Incloses  it";  and  where,  under  the  name  of 
the  signer  of  a  note,  there  is  inclosed  fn 
brackets  the  words  "for  H.  E.,"  it  meaoa 
that  as  between  the  promisor  and  H.  E.,  the 
latter  was  the  real  debtor.  Early  v.  Wilkin- 
son (Va.)  9  Grat  68,  72. 

BRAID. 

Braids  of  cotton  and  India  rubber  are 
dutiable  under  Tariff  Act  July  24,  1897,  c  11, 
§  1,  Schedule  J,  par.  339,  30  Stat  180  [U.  S. 
Comp.  St  1901,  p.  1662],  as  bnUds  composed 
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wholly  or  In  chief  value  of  cotton  or  other 
vegetable  fiber,  not  elsewhere  specially  pro- 
vided for.  Calhoun  v.  United  States  (U.  S.) 
122  Fed.  894. 

BRAKEMAN. 

A  brakeman  is  a  man  whose  business  It 
Is  to  manage  the  brake  on  railways,  and  the 
duty  to  expel  trespassers  from  a  freight  train 
<»nnot  be  implied  merely  from  the  fact  that 
he  is  In  the  service  of  the  company  in  that 
capacity.  -Chesapeake  &  O.  R.  Co.  v.  Ander- 
son, 26  S.  E.  947,  948,  93  Va.  650. 

Extra  ocmdnotor  distinsnlslied. 

The  term  "extra  conductor"  is  more  com- 
prehensive than  that  of  "brakeman."  The 
former  includes  within  its  distinction  such 
persons  as  may  be  engaged  as  brakemen, 
whereas  the  latter  does  not  include  the  for- 
mer. In  other  words,  all  extra  conductors 
are  in  a  sense  brakemen,  but  all  brakemen 
are  not  extra  conductors.  Standard  Life  & 
Accident  Ins.  Co.  v.  Koen,  83  S.  W.  133,  137, 
11  Tex.  Civ.  App.  273. 

BRANCH. 

See  "Main  Branch.'* 

Of  lesislatnre* 

"Branch,"  as  used  in  Const  art  4,  I  3, 
declaring  that  the  legislative  power  of  the 
state  shall  be  vested  in  two  branches,  one  be- 
ing styled  the  "Senate"  and  the  other  the 
"House  of  Representatives,"  means  not  a 
part  of  the  Representatives  or  Senators,  but 
the  whole  of  the  constituent  members  of  the 
respective  houses  or  branches  of  the  Legisla- 
ture.   Green  v.  Weller,  32  Miss.  650,  67& 
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A  machine  for  quarrying  and  breaking 
stones  for  macadamizing  roads  and  similar 
purposes  is  not  employed  in  a  branch  of 
manufacture,  within  Pub.  St.  c.  11,  §  20,  cl. 
12,  providing  that  all  personal  property  shall 
be  assessed  to  the  owner  in  the  city  or  town 
where  he  is  an  inhabitant  on  May  Ist,  except 
all  machinery  employed  in  any  branch  of 
manufacture,  which  shall  be  assessed  where 
it  is  situated  or  employed.  Wellington  v.  In- 
habitants of  Belmont,  41  N.  E.  62,  164  Mass. 
142. 

Merely  sawing  logs  into  boards  is  not  a 
branch  of  manufacture.  Something  more  of 
a  transformation  of  the  raw  material  Is  nec- 
essary to  create  such  sawing  a  branch  of 
manufacture.  Ingram  v.  Cowles,  23  N.  B. 
48,  49,  150  Mass.  155. 

BRANCH  OF  THE  8EA« 

The  term  "branch  of  the  sea,"  as  used  at 
common  law,  included  rivers  in  which  the 


tide  ebbed  and  flowed.    Arnold  v.  Mundy,  6 
N.  J.  Law  (1  Halst)  1,  86,  10  Am.  Dec.  356. 

BRANCH   PII.OT. 

A  branch  pilot,  though  appointed  by  the 
governor,  is  not  a  public  officer.  His  is  mere- 
ly an  employment  on  account  of  his  skill,  and 
the  Governor,  for  the  advantage  of  commerce 
and  to  regulate  the  business,  grants  a  license 
to  pursue  the  vocation.  In  pursuance  of  his 
employment  he  exercises  none  of  the  sover- 
eign powers  of  the  state,  nor  is  he  paid  by 
the  state,  nor  are  his  duties  prescribed  by  any 
law  of  the  state.  He  is  merely  a  navigator- 
one  who  is,  or  ought  to  be,  familiar  with  tak- 
ing charge  of  a  ship,  and  taking  it  into  or 
out  of  the  port  at  the  particular  place  where 
he  is  engaged  in  the  business.  Petterson  v. 
State  (Tex.)  58  S.  W.  100  (citing  United 
States  V.  Forbes  [U.  S.]  25  Fed.  Cas.  1141; 
Dean  v.  Healy,  66  Ga.  603). 

A  pilot  appointed  under  Rev.  Civ.  St 
arts.  3796-3810,  authorizing  the  Governor  to 
appoint  branch  pliots,  who  shall  have  the 
exclusive  right  to  pilot  vessels  in  and  out  of 
seaports,  is  not  one  of  the  executive  officers 
of  the  state  enumerated  in  Const,  art  4,  §  1; 
and  hence  one  who  falsely  pretended  to  be  a 
duly  appointed  pilot  was  not  guilty  of  a  viola- 
tion of  Pen.  Code,  art  293,  making  it  an 
offense  to  falsely  assume  to  be  an  executive 
officer  of  the  state.  Petterson  v.  State  (Tex.) 
58  S.  W.  100. 

The  duties  of  a  branch  pilot  are  to  be 
performed  afloat.  The  office  is  aquatic— of  a 
marine  character.  Its  duties  are  all  perform- 
ed on  water,  and  are  not  such  as  to  enforce 
any  domicile  on  land  as  the  situs  of  per- 
formance. State  ex  rel.  Egan  v.  Follett,  33 
La.  Ann.  228,  230. 

BRANCH  RAII.ROAD. 

The  charter  of  a  railroad  company,  au- 
thorizing it  to  build  branch  roads,  will  be 
construed  to  mean  more  than  side  tracks.  "It 
denotes  a  road  connected,  indeed,  with  a  main 
line,  but  not  a  mere  incident  of  it— not  con- 
structed simply  to  facilitate  the  business  of 
the  chief  railway,  but  designed  to  have  a 
business  of  its  own  for  the  transportation  of 
persons  or  property  to  and  from  places  not 
reached  by  the  principal  route."  State  v. 
United  New  Jersey  R.  &  Canal  Co.,  43  N.  J. 
Law  (14  Vroom)  110,  111. 

Whether  a  particular  portion  of  a  rail- 
way is  a  lateral  or  branch  railroad,  or  not, 
does  not  depend  upon  its  length  or  direction, 
but  it  must  be  connected  with  and  lead  from 
a  main  line  already  constructed,  in  order  to 
be  such;  and,  where  a  charter  of  a  railroad 
company  empowers  it  to  construct  only  one 
specified  branch  road,  another  road,  incorpo- 
rated by  the  law  of  a  different  state,  operated 
by  the  first  road,  is  not  a  branch  of  such 
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road,  within  a  deed  reserving  a  right  of  way 
over  the  granted  premises  in  favor  of  such 
road  or  any  of  its  branches;  the  word 
"branches"  being  taken  to  mean  such  branch- 
es as  the  railroad  company  was  or  might  be 
legally  authorized  to  construct  Biles  v.  Ta- 
coma.  O.  &  G.  R.  Co..  32  Pac.  211,  213,  5 
Wash.  509. 

Afl  incident  to  main  line. 

The    usual    and   ordinary    meaning   of 
"branch  road,"  as  applied  to  railroads,  de- 
notes, as  was  said  by  Mr.  Justice  Dixon  in  ' 
Akers  v.  United  New  Jersey  R.  &  Canal  Co.,  ' 
43  N.  J.  Law  (14  Vroom)  110.  112.  a  road 
connected,  indeed,  with  the  main  line,  but 
not  a   mere  incident  of  it,   or   constructed  ; 
simply  to  facilitate  the  business  of  the  chief 
railway,  but  designed  to  have  a  business  of 
its  own  for  the  transportation  of  persons  and 
property  to  and  from  places  not  reached  by 
the  principal  route.     Grey  v.  Greenville  & 

H.  Ry.  Co.,  46  Atl.  638,  644,  50  N.  J.  Eq.  372.  | 

I 
"Branch  railroad,"  as  used  in  a  deed  of  ' 
land  reserving  a  strip  400  feet  wide  on  each 
side  of  any  branch  railroad  thereafter  con-  | 
structed,  is  a  phrase  of  such  ambiguous  im- 
port that  its  meaning  cannot  be  determined 
without  a  reference  to  the  circumstances  sur- 
rounding the  parties  when  they  used  it. 
"The  phrase  Is  nowhere  accurately  defined, 
and  although  each  of  the  words  composing  it 
has  a  sufficiently  exact  meaning,  the  ques- 
tion is  imsettled  whether  the  idea  expressed 
by  the  phrase  embraces  something  more  or 
something  less  than  the  word  'railroad'  stand- 
ing by  itself — whether,  in  other  words,  a 
branch  railroad  must  be  not  only  a  branch 
of  a  main  line,  but  must  also  have  all  the 
elements  of  a  separate  road,  as  termini,  and 
freight  and  passenger  traffic  between  its  ter- 
mini, or  whether,  being  a  branch  of  another 
road,  it  need  have  no  distinct  termini  or 
traffic  of  its  own."  Grennan  v.  McGregor, 
20  Pac  559,  560,  78  Cal.  258. 

A  "lateral  road"  is  but  another  name  for 
a  branch  road.  Both  must  have  a  principal 
road  from  which  they  proceed.  They  are 
appendages  to,  and  are  properly  a  part  of, 
the  main  line,  and  must  proceed  from  some 
part  of  the  main  trunk  between  its  termini. 
Newhall  v.  Galena  &  C.  U.  R.  Co.,  14  111. 
(4  Peck)  273,  274. 

Extension  of  main  line* 

According  to  Worcester,  the  word 
"branch"  may  mean  any  distinct  article  or 
portion;  a  section;  a  subdivision.  As  used 
in  Act  April  1,  18GS,  authorizing  a  railroad 
to  construct  one  or  more  branches,  it  will 
be  construed  to  authorize  the  railroad  to 
build  lines  either  in  continuance  from  its 
terminus,  or  from  points  along  its  lines. 
McAbory  v.  Pittsburgh  &  Connellsvllle  R. 
Co.,  15  Plttsb.  Leg.  J.  268,  271;  Appeal  of 
McAboy,  107  Pa.  648,  558. 


Where  a  railroad  company  to  authorized 
to  build  its  line  from  a  Junction  with  an- 
other road  to  a  fixed  point,  and  to  extend 
branch  lines  Into  any  county  that  the  direct- 
ors may  deem  advisable,  a  road  extended 
from  the  Junction  with  such  other  line  to  a 
branch  road,  and  not  an  extension  of  the 
main  road.  Howard  County  v.  Boonville 
Cent  Nat  Bank,  2  Sup.  Ct  689,  600,  108  U. 
S.  314,  27  L.  Ed.  738. 

Under  Pub.  St  c  156,  S  18,  providing 
that  a  railroad  may  build  a  branch  road  if 
it  is  decided  that  such  road  to  for  the  public 
good,  the  railroad  has  a  right  to  construct 
an,  extension  longer  than  the  existing  line, 
and  in  effect  constituting  a  new  system.  In 
re  Laconia  St  Ry.,  52  Atl.  458,  71  N.  H.  355. 

BoAd  rnnnine  in  same  general  direc- 
tion. 

According  to  Webster,  "lateral"  means 
proceeding  from  the  side,  as  the  lateral 
branches  of  a  tree — lateral  shoots — and  this 
is  the  sense  in  which  thto  word  Is  to  be 
understood  when  branch  or  lateral  railroads 
are  spoken  of,  and  a  branch  or  lateral  rail- 
road is  nothing  more  than  an  offshoot  from 
the  main  line  or  stem;  and  the  mere  fact 
that  a  contemplated  road  runs  in  the  same 
general  direction  with  the  main  track  will 
not  deprive  it  of  the  character  of  a  branch 
or  lateral  road,  within  the  meaning  of  a 
charter  giving  the  railroad  power  to  con- 
struct branch  or  lateral  roads.  Blanton  v. 
Richmond,  F.  &  P.  R.  Co.,  10  S.  B.  925,  026, 
86  Va.  618. 

BRAND. 

In  Pasch.  Dig.  art  4659,  providing  that 
no  brands,  except  such  as  are  recorded,  shall 
be  recognized  in  law  as  any  evidence  of  own- 
ership, "brand"  does  not  include  marks,  and 
the  prohibition  is  not  applicable  to  marks. 
Johnson  v.  State,  1  Tex.  App.  333,  346. 

Civ.  Code,  S  2248,  makes  it  the  duty  of 
overseers  or  track  menders  of  railroads  to 
file  with  the  station  agents  "a  list  of  the 
different  marks  and  brands  of  all  stock  kill- 
;  ed  upon  their  respective  sections  the  preced- 
i  Ing  week."  Held,  that  "brand"  indicates 
some  figure  or  device  burned  on  the  animal 
by  a  hot  iron^  a  means  of  identification,  and 
is  more  commonly  used  on  animals,  such 
as  horses,  mules,  and  the  like,  while  others 
are  identified  by  marks  made  by  knife  cuts 
in  the  ear,  such  as  cattle,  hogs,  and  the 
like.  Churchill  v.  Georgto  R.  &  Banking 
Co.,  33  S.  E.  972,  973,  108  Ga.  265. 

I  "Brand"  means  generally  to  stamp  or  to 
mark,  and,  as  used  in  the  statute  requiring 
that  every  manufacturer  of  butter  shall  brand 
in  legible  letters  on  the  side  of  each  tablet 
etc.,  his  name  and  the  weight  of  the  vessel, 
,  means  that  the  name  and  weight  shall  be 
I  marked  on  the  tub  in  a  dtotinct  manner,  at 
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by  a  stencil  plate  and  chisel,  bnt.lt  is  not 
necessary  that  they  be  actually  branded  into 
the  tubs.  Dibble  v.  Hathaway,  11  Hun,  571, 
575. 

BRANDON  MONEY. 

In  a  promissory  note  made  payable  in 
"Brandon  Money,"  the  term  "Brandon  Mon- 
ey" means  currency  different  from  gold  or 
silver.  Gift  r.  Hall,  20  Tenn.  (1  Humph.) 
480,  484. 

BRANDY. 

The  term  "brandy"  is  a  name  given  to 
certain  spirituous  and  intoxicating  liquors. 
It  is  sufficient,'  in  an  indictment,  to  charge 
the  illegal  sale  of  brandy,  without  stating 
the  kind  of  brandy — as  French  brandy,  Cali- 
fornia brandy,  etc.  State  v.  Tlsdaie,  55  N. 
W.  903,  904,  64  Minn.  105. 

Rum,  brandy,  and  gin  are  different  spe- 
cies of  spirituous  liquors;  and  the  words, 
in  and  out  of  themselves,  import  them  to 
be  spirituous  liquors.  Thus  an  indictment 
charging  the  sale  of  mm,  brandy,  and  gin 
is  not  defective,  in  failing  to  charge  that 
such  liquors  are  spirituous.  State  v.  Munger, 
15  Vt  290,  293. 

The  words  •*rum,"  "brandy,"  etc.,  in  the 
statute  prohibiting  the  sale  of  brandy,  rum, 
etc.,  or  other  spirituous  liquors,  without  a 
license,  are  not  used  to  constitute  a  distinct 
offense  or  class  of  offenses,  but  they  are  put 
In  the  statute  by  way  of  instance,  so  con- 
nected with  the  larger  term,  '^spirituous  liq- 
uors," as  to  give  efficiency  to  the  rule  of 
construction,  ejusdem  generis,  and  qualify 
these  more  general  words.  It  is  not  neces- 
sary, in  an  indictment  for  the  violation  of 
the  statute,  to  charge  the  particular  kind  of 
liquors  sold.  Commonwealth  v.  Odlin,  40 
Mass.  (23  Pick.)  275,  276,  279. 

Cotu-ts  and  juries  will  take  knowledge  of 
the  fact  that  whisky  and  brandy  are  intoxi- 
cating liquors.  It  needs  no  evidence  to  sup- 
port a  fact  so  well  known.  State  v.  Lewis, 
90  N.  W.  318,  86  Minn.  174. 

As  long  as  laws  for  licensing  the  sale 
of  intoxicating  liquors  have  existed,  brandy, 
whisky,  gin,  rum,  and  other  alcoholic  liquids 
have  been  held  to  be  intoxicating  liquors 
per  se,  simply  because  It  is  within  the  com- 
-  mon  knowledge  and  ordinary  understanding 
that  they  are  intoxicating  liquors.  Snider  v. 
State,  7  S.  B.  631,  632,  81  Ga.  753,  12  Am. 
St  Rep.  350. 

"Brandy"  is  Judicially  known  to  be  a 
spirituous  liquor.  Pedlgo  v.  Commonwealth, 
(Ky.)  70  S.  W.  659. 

BBANBT  0H£RBIE8. 

Brandy  cherries  is  a  drink  or  Intoxicat- 
ing liquor,  which  Is  bottled,  and  the  bottles 


partly  filled  with  cherries.  The  device  of  so 
filling  the  bottles  was  conceived  for  the  pur- 
pose of  violating  the  revenue  and  intoxicating 
liquor  laws,  on  the  ground  that  the  cherries 
was  the  article  sold,  and  not  the  liquor.  The 
bottles,  however,  were  filled  with  liquor  or 
distilled  spirits  consisting  of  whisky,  brandy, 
or  other  liquor,  which  was  drunk,  and  the 
cherries  were  not  eaten.  Hence  it  was  held 
that  the  sale  of  such  article  was  a  sale  of 
intoxicating  liquors.  United  States  v.  Staf- 
ford (U.  S.)  20  Fed.  720,  722. 

"Brandy  cherries"  preserved  in  liquor 
which  is  intoxicating,  and  put  up  in  bottles, 
are  within  the  prohibition  of  law  against  the 
sale  of  intoxicating  liquors.  By  all  v.  State, 
78  Ala.  410. 

BRAITDT  PEACHES. 

Brandy  peaches  contained  In  a  bottle  are 
not  intoxicating  liquors,  within  the  prohibi- 
tion of  the  law.    Rabe  v.  State,  39  Ark.  204. 

Where  evidence  in  a  prosecution  against 
one  charged  with  unlawfully  selling  spiritu- 
ous liquors  on  Sunday  without  a  prescription 
shows  that  the  prosecuting  witnesses  drank 
from  bottles  of  brandy  peaches,  and  became 
drunk  thereby,  it  was  for  the  Jury  to  de- 
termine whether  the  liquor  was  intoxicating. 
The  defendant  contended  that  the  liquid  was 
sirup,  and  not  brandy.  State  v.  Scott,  21  S. 
E.  194,  116  N.  0.  1012. 

Brandied  peach  preserves  is  preserved 
peaches  flavored  by  brandy.  "The  method  of 
making  brandied  peach  preserves  is  laid 
down  in  the  standard  authorities  on  the  sub- 
ject of  the  preservation  of  food.  The  fruit, 
after  being  properly  prepared,  is  boiled  in  a 
sirup  made  of  refined  sugar,  and  is  then 
placed  in  a  bottle,  the  sirup  poured  over  it, 
and  a  sufficient  quantity  of  pure  pale  brandy 
to  impart  to  it  the  desired  brandy  flavor, 
Just  as  brandy  is  used  as  an  ingredient  in 
our  pudding  sauce  or  mince  pies  for  the  pur- 
pose of  improving  their  flavor."  United 
Stetes  ▼.  Stafford  (U.  S.)  20  Fed.  720,  722. 

BRASS. 

Brass  is  not  found  as  a  native  metal. 
It  is  an  alloy  of  copper  and  tin,  or  copper 
and  zinc  United  States  v.  Ullman  (U.  S.) 
28  Fed.  Caa  323,  326. 

The  tariff  act  of  March  2,  1861  (12  Stat 
178),  imposed  a  duty  of  30  per  cent,  on  man- 
ufactures, not  otherwise  provided  for,  of 
brass,  copper,  or  other  metal,  "or  of  which 
either  of  these  metals,  or  any  other  metal, 
shall  be  the  component  material  of  chief 
value."  The  tariff  act  of  February  24,  18G9 
(15  Stat  274),  imposed  a  duty  of  45  per  cent 
on  "all  manufactures  of  copper^  or  of  which 
copper  shall  be  a  component  of  chief  value, 
not  otherwise  herein  provided  for."  Held, 
that  und^  the  tariff  acts  brass  must  be  taken 
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to  be  a  metal  as  well  as  copper,  and  that 
if  "Dutch  metal"  was  a  manufacture  of 
brass,  although  copper  was  the  chief  compo- 
nent of  brass,  yet  ''Dutch  metal"  would  not 
be  included  In  the  act  of  1868  as  being  a  man- 
ufacture of  which  copper  was  the  component 
of  chief  value.  United  States  ▼.  Ullman  (U. 
S.)  28  Fed.  Cas.  323. 

Old  cannon  composed  of  91.09  per  cent 
copper  and  7.05  per  cent,  tin,  though  prac- 
tically worthless  for  use  against  modern  im- 
plements of  war,  are  not  free  from  duty  as 
brass,  but  dutiable  as  manufactures  of  metal. 
Downing  v.  United  States  (U.  S.)  IIU  Fed. 
779. 

BBA88  BUTTONS. 

"Brass  buttons,"  as  used  In  a  statute 
providing  a  duty  thereon,  means  such  but- 
tons as  are  known  in  trade  and  commerce  as 
brass  buttons,  and  hence  evidence  is  admis- 
sible to  show  what  buttons  are  Included  with- 
in the  term.  Erhardt  v.  Ullman  (U.  S.)  51 
Fed.  414,  416.  2  C.  C.  A.  319. 

BBASS  FTTTIIfa. 

A  "fitting"  has  been  defined  to  be  any- 
thing used  in  fitting  up,  specially  in  the  plur- 
al, necessary  fittings  or  apparatus;  as  the 
fittings  of  a  church  or  study.  It  has  also 
been  defined  as  anything  employed  in  fitting 
up,  permanently  used,  generally  in  the  plural, 
in  the  sense  of  fixtures,  tackle,  apparatus, 
equipment  Hence  the  term  as  used  in  an 
indictment  charging  a  theft  of  a  "certain 
lot  of  brass  fittings,"  is  too  indefinite  to 
identify  the  articles  alleged  to  have  been 
stolen.  Brown  v.  State,  42  S.  B.  795,  116 
Ga.  559. 

BBASS  KNTJCKI.es  OB  KNTJCKS. 

"Brass  knuckles"  as  used  in  a  statute 
prohibiting  the  carrying  of  brass  knuckles, 
include  knuckles  made  of  steel,  which  are 
similar  in  shape,  size,  use,  etc.,  to  brass 
knuckles.  "Brass  knuckles"  is  the  name  of 
the  vreapon,  and  is  not  intended  to  designate 
the  materials  of  which  It  is  made.  Harris 
V.  State,  3  S.  W.  477,  478,  22  Tex.  App.  679. 

An  indictment  charging  the  carrying  of 
"brass  knuckles"  does  not  necessarily  mean 
that  the  knuckles  must  be  made  of  a  metal 
known  as  "brass,"  but  includes  knuckles 
made  out  of  any  hard  metal.  Morrison  y. 
State,  43  S.  W.  113,  38  Tex.  Cr.  B.  392;  Hap- 
ris  V.  State,  3  S.  W.  477,  478,  22  Tex.  App. 
677;  Louis  v.  State,  35  S.  W.  377,  378,  36 
Tex.  Gr.  R.  52,  61  Am.  St  Bep.  832. 

"Brass  knucks,"  as  used  in  the  stat- 
ute, means  "knucks"  that  are  made  of  brass 
or  other  metal.  It  is  the  weapon,  and  not 
the  metal,  which  is  condemned  by  the  law. 
Patterson  v.  State,  71  Tenn.  (3  Lea)  575. 


BRAWL 

Bev.  St  e.  113,  declares  that  no  person 
shall  make  any  "brawl  or  tumult"  in  a 
street,  lane,  alley,  or  public  place.  Held, 
that  the  Legislature  intended  to  provide  a 
punishment  for  one  offense,  "brawl"  and  'tu- 
mult" being  relative  terms,  the  one  employed 
to  express  the  meaning  of  the  other,  estate 
V.  Perkins,  42  N.  H.  464,  465. 

BBAWI.EB. 

See  "Ck)mmon  Brawler." 

BREAD. 

Bread  "is  an  article  Bol(t  for  immediate 
consumption,  and  never  enters  into  com- 
merce, and,  as  one  of  the  prime  necessaries 
of  life,  is  of  no  use  unless  it  is  good  to  eat" ; 
hence,  in  a  sale  to  a  middleman,  there  is  an 
Implied  warranty  that  the  bread  is  good  to 
eat.  Sinclair  v.  Hathaway,  23  N.  W.  459, 
460,  57  Mich.  60,  58  Am.  Bep.  327. 

BREACH. 

The  breaking  or  violating  of  a  law  right 
or  duty,  either  by  commission  or  omission; 
the  violation  or  nonfulfillment  of  an  obliga- 
tion, contract,  or  duty.    Black,  Law  Diet 

BBEACH  OF  CONTBAOT. 

A  "breach  of  contract"  is  a  commission 
of  some  act  or  the  omission  of  an  act  speci- 
fied or  implied  in  contract  Thia  commission 
or  omission  is  not  Just  or  unjust  inequitable 
or  equitable,  for  the  law  does  not  look  for 
those  qualities  in  adjudicating  on  a  contract 
but  simply  at  the  contract  and  its  terms. 
If,  however,  the  words  are  to  be  taken  in  a 
moral  sense,  then  the  offense  would  be  do- 
ing something  in  connection  with  a  breacli  of 
contract  that  was  morally  unjust  and  in- 
equitable. People  V.  New  York  Produce  Ex- 
change, 29  N.  X.  Supp.  307,  308,  8  Misc.  Kep. 
552. 

A  renunciation  does  not  create  a 
"breach"  of  a  contract.  There  must  be  an 
adoption  of  the  renunciation.  Wells  v.  Hart- 
ford ManUla  Co.,  55  Aa  599,  602,  76  Conn. 
27. 

BBEAOH  OF  GOOD  BEHAVZO& 

See  "Good  Behavior.** 

BBEACH  OF  THE  ULW. 

A  life  insurance  policy  provided  that  tt 
should  be  void  in  case  death  was  caused  by 
duelling,  fighting,  or  other  "breach  of  the 
law."  The  assured  was  driving  a  sulky  in 
a  horse  race,  which  was  made  illegal  by  stat- 
ute, and,  on  a  collision  ensuing.  Jumped  tc 
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the  ground  from  Mb  sulky,  and  was  clear 
from  the  sulky  ami  uninjured,  and  then  start- 
ed forward  to  get  hold  of  the  reins,  which 
were  hanging  across  the  axletree,  and  In  at- 
tempting to  get  hold  of  them,  or  after  grasp- 
ing them,  was  killed  by  getting  tangled  in 
them,  falling  down  and  being  dragged  against 
a  stone.  Held,  that  the  leap  from  the  sulky, 
and  securing  the  reins,  and  the  subsequent 
fall  and  injury,  were  so  close  and  immediate 
in  their  relation  to  the  racing,  and  all  so 
manifestly  a  part  of  the  illegal  transaction, 
that  it  could  not  be  said  that  there  was  a 
new  and  controlling  influence  to  which  the 
disaster  could  be  attributed,  but  that  the 
accident  occurred  and  was  caused  by  a 
"breach  of  the  law."  Travelers*  Ins.  Co.  v. 
Seaver,  86  U.  S.  (19  Wall.)  531,  532,  22  L. 
Ed.  155. 

BBEAOH  OF  THE  PEACE. 

The  term  "breach  of  the  peace"  is  a 
generic  term,  which  includes  riotous  and  un- 
lawful assemblies  and  afFrays,  forcible  entry 
and  detainer,  wanton  discharge  of  firearms 
In  public  streets,  or  so  near  the  chamber  of 
a  sick  person  that  it  will  cause  injury,  the 
sending  of  challenges  to  a  duel,  provoking 
a  fight,  the  going  armed  in  public,  without 
lawful  occasion.  In  such  a  manner  as  to 
alarm  the  public,  and  many  other  acts  of  a 
similar  character.  People  v.  Bartz,  19  N.  W. 
161,  53  Mich.  493. 

"Breach  of  the  peace"  is  a  breach  of  the 
tranquility  enjoyed  by  the  citizens  of  a  mu- 
nicipality or  community  where  good  order 
reigns  among  its  members,  and  which  is  the 
right  of  all  persons  in  political  society,  and 
any  Intentional  violation  of  that  right  is  a 
breach  of  the  peace.  Actual  personal  vio- 
lence is  not  an  essential  element  of  the  of- 
fense, but  any  wicked  language  and  conduct 
of  a  guilty  party,  destructive  of  the  peace 
of  the  citizens  and  of  good  morals,  is  suffi- 
cient to  establish  such  ofTense.  People  v. 
Rounds,  35  N.  W.  77,  79,  67  Mich.  482.  See, 
also,  Davis  v.  Burgess,  20  N.  W.  540,  542, 
54  Mich.  514,  52  Am.  Rep.  828. 

Tbe  term  "breach  of  the  peace"  is  gen- 
eric, and  includes  unlawful  assemblies,  riots, 
affrays,  provoking  a  fight,  and  other  acts  of 
similar  character.  The  use  of  grossly  inde- 
cent, profane,  and  abusive  language  toward 
another  person  upon  the  highway,  in  the 
presence  of  others.  Is  a  breach  of  the  peace. 
Any  violation  of  public  order  or  decorum  is 
a  breach  of  the  peace.  In  Davis  v.  Burgess, 
54  Mich.  514,  20  N.  W.  540,  52  Am.  Rep.  828, 
the  court  said:  "By  'peace,*  as  used  in  this 
connection,  is  meant  the  tranquility  enjoyed 
by  the  citizens  of  a  municipality  or  communi- 
ty where  good  order  reigns  among  its  mem- 
bers. This  is  the  natural  right  of  all  persons 
in  political  societies,  and  any  violation  of  that 
right  is  a  breach  of  the  peace.  Actual  per- 
sonal violence  is  not  an  essential  element 


of  the  offense.  If  it  were,  communities  might 
be  kept  in  a  constant  state  of  turmoil,  fear, 
and  anticipated  danger  from  the  wicked  lan- 
guage and  conduct  of  a  guilty  party,  not  only 
destructive  of  the  peace  of  citizens,  but  of 
public  morals,  without  the  commission  of  the 
offense."  Blackstone  says,  besides  the  ac- 
tual breach  of  the  peace,  anything  that  tends 
to  provoke  or  excite  others  to  break  it  is 
an  offense  of  the  same  denomination.  Thus, 
where  parties  attempted  to  go  through  a  gate 
which  blocked  a  public  way  and  was  a  nui- 
sance they  ^ere  guilty  of  a  breach  of  the 
peace  in  provoking  a  fight  while  so  doing. 
State  V.  White,  28  Atl.  968,  970,  18  R.  I.  473. 

A  breach  of  the  peace  is  an  offense  well 
known  to  the  common  law.  It  is  a  disturb- 
ance of  public  order  by  an  act  of  violence,  oi 
by  any  act  likely  to  produce  violence,  or 
which,  by  causing  consternation  and  alarm, 
disturbs  the  peace  and  quiet  of  the  communi- 
ty. People  V.  Wallace,  83  N,  Y.  Supp.  180, 
133,  85  App.  Div.  170. 

A  breach  of  the  peace  is  a  violation  of 
public  order;  the  offense  of  disturbing  the 
public  peace.  An  act  of  public  Indecorum 
is  also  a  breach  of  the  peace.  The  term  is 
generic,  and  includes  unlawful  assemblies. 
Games  of  baseball  upon  Sunday  are  breaches 
of  the  peace.  Scougale  v.  Sweet,  82  N.  W. 
1061,  1004,  124  Mich.  311  (citing  Ex  parte 
Carroll,  12  Wkly.  Law  Bui.  9). 

An  indictment  charging  a  breach  of  the 
public  peace  by  quarreling,  sufficiently  char- 
ges such  offense.  State  v.  Archibald,  9  Atl. 
362,  364,  59  Vt.  548,  59  Am.  Rep.  755. 

BBEAOH  OF  TRUST. 

A  breach  of  trust  Is  a  wrong,  and  a  con- 
structive fraud  arises  upon  the  said  breach 
of  trust  A  trustee  cannot  take  advantage 
of  his  own  wrong  by  setting  up  his  own 
breach  of  trust.  Kerr  v.  Blodgett  (N.  Y.)  16 
Abb.  Prac.  137,  145. 

BREACH  OF  WARRANTY. 

Marshall  on  Insurance  says  that:  '*A 
breach  of  warranty  consists  either  in  the 
falsehood  of  an  affirmative,  or  in  the  non- 
performance of  an  executory  stipulation;" 
and  he  adds  "that  in  either  case  the  contract 
is  void  ab  initio,  the  warranty  being  a  con- 
dition precedent."  Hendricks  v.  Commercial 
Ins.  Co.  (N.  Y.)  8  Johns.  1,  13. 

A  breach  of  warranty  in  insurance  is 
equally  fatal  whether  the  thing  warranted 
be  material  or  immaterial,  or  was  or  was 
not  intended,  or  was  or  was  not  the  fault  of 
Insured.  Fitzgei'ald  v.  Supreme  Council  of 
Catholic  Mut.  Ben.  Ass'n,  39  N.  Y.  App.  Div. 
251,  257,  56  N.  Y.  Supp.  1005,  1007. 

To  constitute  a  breach  of  covenant  of 
quiet  enjoyment  and  warranty,  there  must 
be  a  disturbance  in  and  deprivation  or  cessa- 
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tion  of  tbe  possession  by  the  prosecution  and 
operation  of  legal  measures.  Stewart  y. 
Drake,  9  N.  J.  Law  (4  Halst)  189. 

BREAK. 

See  "Breaking  (In  Criminal  Law).** 
Bee  "Broken." 

BREAK  OUT. 

As  used  In  7  &  8  Geo.  IV,  relating  to 
burglaries,  tbe  words  "break  out"  were  not 
satisfied  by  an  indictment  for  burglary  stat- 
ing in  one  count  tbat  the  person  "did  break 
to  get  out,*'  and  in  another  that  he  "did 
break  and  get  out"  Rex  y.  Compton,  7  Car. 
&  P.  139. 

BREAKAGE. 

"Breakage,"  as  used  In  a  bill  of  lading 
which  exempts  the  carrier  from  liability  for 
loss  occasioned  by  breakage,  would  not  ex- 
empt the  carrier  from  liability  for  breakage 
occasioned  by  his  own  gross  negligence. 
Reno  y.  Hogan,  51  Ky.  (12  B.  Mon.)  63,  64, 
54  Am.  Dec  513. 

BREAKER. 

The  term  "breaker,"  as  used  in  the  act 
relating  to  mines  and  mining,  means  the 
structure  containing  the  machinery  used  for 
tbe  preparation  of  coal.  P.  &  L.  Dig.  Laws 
Pa.  1894,  yol.  2,  coL  8110,  fi  193;  Common- 
wealth y.  Smith  (Pa.)  4  C.  P.  Rep.  1,  4.  We 
cannot  understand  how  the  structure  in  which 
the  coal  in  a  washery  is  prepared  can  be 
denied  the  title  "breaker."  Whateyer  coal  a 
washery  finds  it  necessary  to  break,  is  bro- 
ken therein,  as  well  as  washed,  and  it  seems 
but  reasonable  to  conclude  tbat  the  structure 
of  a  washery  is  Included  in  the  expression 
"any  coal  breaker  or  other  structure."  Com- 
monwealth y.  Brookwood  Coal  Co.,  25  Pa. 
0>.  Ct  R.  55,  57. 

BREAKHrO. 

A  bill  of  lading,  signed  by  the  shipper  of 
liye  stock  and  a  railroad  company,  released 
the  defendant  railroad  company  from  dam- 
age or  loss  from  "breaking,"  chafing,  weath- 
er, fire,  or  water.  Held,  that  the  word 
"breaking"  was  applicable  only  to  goods  and 
merchandise,  and  hence  there  was  no  exemp- 
tion from  liability  for  the  breaking  of  a  leg 
of  an  animal.  Coupland  y.  Housatonlc  R. 
Co.,  23  Atl.  870,  871,  61  Conn.  531,  15  U  R.  A. 
534. 

BREAKINQ  (Ib  Criminal  I<aw)» 

See  "House  Breaking." 

The  word  "break,"  as  used  in  the  Penal 
Code,  means  and  includes  (1)  breaking  or  yio- 


lently  detaching  any  part,  internal  or  exter- 
nal, of  a  building;  or  (2)  opening  for  the  pur- 
pose of  entering  therein,  by  any  means  what- 
eyer, any  outer  door  of  a  building,  or  of  any 
apartment  or  set  of  apartments  therein,  sep- 
arately used  or  occupied,  or  any  window, 
shutter,  scuttle,  or  other  thing  used  for  cov- 
ering or  closing  an  opening  thereto  or  there- 
in, or  which  g^yes  passage  from  one  part 
thereof  to  another;  or  (3)  obtaining  an  en- 
trance into  such  a  building  or  apartment  by 
any  threat  or  artifice  used  for  that  purpose, 
or  by  collusion  with  any  person  therein;  (4) 
entering  such  a  building  or  apartment  by  or 
through  any  pipe,  chimney,  or  other  opening, 
or  by  excavating,  digging  or  breaking  through 
or  under  the  building,  or  the  walls  or  foun- 
dation thereof.  Gen.  St.  Minn.  1894,  |  6680; 
Pen.  Code  N.  Y.  1903,  fi  499. 

Aotnal  brealdiis* 

"Actual  breaking,"  as  applied  to  bur- 
glary, means  the  making  of  an  opening  or 
mode  of  entrance  into  a  building  by  force. 
Mlnter  y.  State  (Ark.)  71  S.  W.  944,  945. 

"Actual  breaking,"  as  used  in  Pen.  Code, 
art  714,  providing  that  an  entry  into  a  house 
for  the  purpose  of  committing  theft,  unless 
the  same  is  effected  by  "actual  breaking,"  is 
not  burglary  where  the  same  is  done  by  a 
domestic  servant,  does  not  include  an  entry 
into  a  house  by  opening  a  door  which  was 
closed  and,  bolted  but  not  locked.  Water- 
house  y.  State,  2  S.  W.  889,  21  Tex.  App.  663. 

The  "breaking"  necessary  to  constitute 
burglary  with  intent  to  commit  rape  may  be 
actual  or  constructive,  as  where  tbe  entrance 
Is  obtained  by  fraud,  threats,  or  conspiracy. 
An  actual  breaking  may  be  proved  by  evi- 
dence of  very  slight  force,  such  as  lifting  the 
latch  of  a  door,  breaking  a  window,  break- 
ing the  lock,  or  other  like  acts,  and  also  by 
evidence  of  escaping  from  the  house  by  any 
of  these  or  like  means.  State  y.  Fisher  (Del.) 
41  Atl.  208,  211,  1  Pennewill,  303. 

To  constitute  the  offense,  the  breaking 
may  be  either  actual  or  constructive;  actual 
where  the  offender,  for  the  purpose  of  getting 
admission  for  any  part  of  his  body,  or  for  a 
weapon  or  other  instrument,  in  order  to  ef- 
fect his  felonious  intention,  breaks  a  bole 
in  the  wall  of  the  house,  breaks  a  door  or 
window,  or  picks  the  lock  of  a  door,  or  opens 
it  with  a  key,  or  even  by  lifting  tbe  latch  or 
unloosening  any  other  fastening  to  doors  or 
windows  the  owner  has  provided.  Sims  t. 
State,  136  Ind.  358,  36  N.  E.  27& 

Rreaklne  Into  otlLev  room  la  KotoL 

If  a  person,  being  lawfully  a  guest  in  a 
hotel,  breaks  into  other  parts  of  the  honse, 
where  he  has  no  right  to  enter,  for  the  pur- 
pose of  committing  a  felony,  it  is  burglary, 
the  same  as  if  he  had  broken  in  from  tbe 
outside.    State  y.  Clark,  42  Vt  629.  636. 
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ConatmottTe  brealdne* 

In  burglary,  **con8tructiye  breaking/*  as 
dlstingulBhed  from  actual,  forcible  breaking, 
may  be  classed  under  the  following  heads: 
(1)  Entries  obtained  by  threats;  (2)  when,  in 
consequence  of  violence  done  or  threatened 
in  order  to  obtain  entry,  the  owner,  with  a 
view  more  effectually  to  repel  it,  opens  the 
door  and  sallies  out,  and  the  felon  enters; 
(3)  when  entrance  Is  obtained  by  procuring 
the  service  of  some  intermediate  person,  such 
as  a  servant,  to  remove  the  fastening;  (4) 
when  some  process  of  law  is  fraudulently  re- 
sorted to  for  the  purpose  of  obtaining  an  en- 
trance; (5)  when  some  trick  is  resorted  to  to 
induce  the  owner  to  remove  the  fastenings 
and  open  the  door,  and  the  felon  enters. 
State  V.  Heni7,  31  N.  G.  463,  468;  Clarke  y. 
Commonwealth,  23  Grat  908,  912;  Ducher  v. 
State,  18  Ohio,  308,  317. 

To  obtain  admission  to  a  dwelling  house 
at  night  with  the  intent  to  commit  a  felony 
by  means  of  artifice  or  fraud,  or  on  pretense 
of  business  or  social  Intercourse,  is  a  con- 
structive breaking,  and  will  sustain  an  in- 
dictment charging  burglary  by  breaking  and 
entering.  Johnston  v.  Commonwealth,  85 
Pa.  54,  64,  27  Am.  Rep.  622. 

''Breaking,"  as  used  in  definitions  of  bur^ 
glary,  is  any  forcible  or  fraudulent  act  done 
for  the  purpose  of  obtaining  admission  to  a 
building  which  could  not  otherwise  be  en- 
tered. "Procuring,  by  craft  or  by  threats 
and  intimidation,  a  person  within  a  house  to 
open  the  door,  is,  in  legal  contemplation,  a 
breaking."  State  t.  Moore,  22  S.  W.  1086» 
1088,  117  Mo.  395. 

Under  a  statute  punishing  any  person 
who  shall  break  and  enter  in  the  daytime 
any  railroad,  freight,  or  passenger  car,  with 
intent  to  commit  murder  or  robbery,  etc.,  it  is 
held  ttiat  the  term  "break"  has  the  same 
fixed  and  definite  meaning  as  such  word  had 
acquired  at  common  law  when  applied  to 
dwelling  houses.  So  it  is  held  that  obtaining 
admission  to  a  car  by  means  of  artifice  or 
fraud,  with  intent  to  commit  a  felony,  is  a 
constructive  breaking,  and  will  sustain  a 
prosecution  under  the  statute.  In  the  case 
under  consideration  the  accused  concealed 
himself  in  a  chest  and  had  himself  shipped  in 
an  express  car,  and  in  that  way  gained  admis- 
sion to  the  car,  with  Intent  to  assault  and 
rob  the  express  messenger  while  the  train 
was  en  route.  Held,  that  this  was  a  "break- 
ing" within  the  meaning  of  the  statute. 
Nichols  V.  State,  32  N.  W.  643,  545,  68  Wis. 
416,  60  Am.  Rep.  870. 

As  destroy  oompleteness  of. 

In  an  act  providing  that  a  person  who 
shall  willfully  break,  destroy,  or  injure  the 
door  of  any  building,  shall  be  punished,  etc., 
the  words  "break  or  destroy"  mean  to  de- 
stroy the  completeness  of.  State  y.  McBeth, 
31  Fac  145»  49  Kan.  584. 


Enterlas  tliroiicli  oHlmney. 

The  term  "breaking,"  as  used  in  a  def- 
inition of  burglary  as  being  the  breaking  and 
entering,  etc.,  does  not  require  an  actuni 
breaking  through  fixed  obstructions.  An  en- 
try at  night  through  a  chimney  into  a  log 
cabin  constitutes  a  sufficient  breaking.  At 
ancient  common  law  it  was  held  "that,  if  a 
man  entered  into  the  dwelling  house  by  an 
open  door  in  the  night  and  stole  goods  there- 
in, it  was  sufiacient  to  constitute  burglary. 
See  Cro.  Car.  65,  265;  Crompt  32a;  27  As- 
sise, 38.  But  it  soon  after  became  the  set- 
tled law  that  an  entry  by  an  open  door  or 
window,  or  any  hole  in  the  wall  or  roof  of  the 
house,  was  not  a  burglarious  entry.  1  Hale's 
Pi.  Cr.  552;  Kel.  67-70.  Lord  Hale  says  that 
it  was  held  by  Manwood,  O.  B.,  that,  if  a 
thief  goes  down  a  chimney  to  steal,  this  is  a 
breaking  and  entering.  '  The  reason  of  this, 
he  says,  seems  to  be  that  the  chimney  is 
closed  as  much  as  the  nature  of  the  thing  will 
admit  All  the  elementary  writers  of  any 
note,  from  that  day  down  to  the  present.  lay 
down  the  law  in  the  same  way,  and  assign 
the  same  reason  for  it"  State  y.  Willis,  52 
N.  O.  190,  191. 

Entering  tlLroiicli  open  door. 

The  word  "breaking,"  as  used  in  Rev. 
Code,  8  3G95,  defining  burglary  as  the  "break- 
ing in  the  night  or  day  time  into  any  dwell- 
ing house  or  building,  with  Intent  to  commit 
a  felony,"  means  an  actual  breaking,  or  a 
constructive  one  of  fraud,  threats*  or  con- 
spiracy; and  hence  it  is  held  that  if  a  pef^ 
son  enters  a  store  through  an  open  door,  se- 
cretes himself,  and  the  door  is  locked,  then 
commits  a  larceny  and  escapes  by  opening  or 
breaking  out  a  window,  he  is  not  guilty  of 
breaking.  Brown  y.  State,  55  Ala.  123,  125, 
28  Am.  Rep.  693. 

Code  1833,  S  4386,  defining  burglary  to  be 
a  "breaking  and  entering  into,"  etc.,  does  not 
include  an  act  of  one  in  entering  a  house 
with  the  Intent  to  commit  a  felony,  where 
the  entrance  was  made  through  an  open  door 
without  any  breaking,  though  the  party  un- 
bolted a  door  to  get  out  White  v.  State,  bx 
Ga.  285.  28& 

"Break,"  as  used  in  an  indictment  char- 
ging that  a  person  did  by  force,  in  the  night- 
time, break  and  enter  a  house,  imports  vio- 
lence used  by  such  person  to  obtain  entrance 
in  the  house,  and  any  violence  is  sufficient 
The  charge  is  not  supported  by  evidence  that 
the  house  was  open — ^not  a  door  or  window 
closed — ^and  that  defendant  in  his  stocking 
feet  entered  through  the  open  door  without 
the  consent  of  any  one,  and  without  any 
force  whatever  being  used  against  the  build- 
ing or  any  occupant  therein  to  effect  the  en- 
try. Melton  y.  State,  6  B.  W.  303,  304,  24 
Tex.  App.  287. 

"Break,"  as  used  in  reference  to  bur- 
glary, and  defined  hi  Pen.  Code,  (  499,  as  the 
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opening  for  the  purpose  of  entering  therein 
by  any  means  whatever  any  outer  door  of  a 
building/'  Is  established  If  the  proof  shows 
that  the  accused  opened  by  any  means  the 
outer  door  of  the  apartment  named.  Walk- 
ing In  through  an  open  door  would  not  con- 
stitute the  offense.  People  v.  Gartland,  52 
N.  Y.  Supp.  352.  30  App.  Dlv.  534. 

Foroe  implied* 

The  term  "breaking/'  as  It  Is  used  in  an 
indictment  for  burglary,  charging  the  break- 
ing and  entering  by  defendant,  necessarily 
includes  force,  and  means  a  forcible  break- 
hog.    Mathews  y.  State,  86  Tex.  675. 

"Break,"  as  used  In  an  Indictment  char- 
ging that  the  defendant  did  break  and  enter  a 
certain  house,  Implied  force.  Shotwell  t. 
State,  43  Ark.  345,  347. 

By  the  term  "breaking,"  as  used  In  arti- 
cle 2360,  is  meant  that  the  entry  must  be 
made  with  actual  force.  The  slightest  force, 
however,  is  sufficient  to  constitute  breaking. 
It  may  be  by  lifting  the  latch  of  the  door  that 
Is  shut,  by  raising  a  window,  the  entry  at  a 
chimney  or  other  unusual  place,  or  the  Intro- 
duction of  the  hand  or  any  Instrument  to 
draw  out  the  property  through  an  aperture 
made  for  that  purpose.  Code  (Pasch.  Dig.) 
art  2363.    Franco  v.  State,  42  Tex.  276,  280. 

By  the  term  "breaking,'*  In  the  article 
defining  burglary  in  the  daytime.  Is  meant 
that  the  entry  must  be  made  with  actual 
force.  The  slightest  force,  however,  is  suf- 
ficient to  constitute  breaking.  It  may  be  by 
lifting  the  latch  of  the  door  that  Is  shut,  or 
by  raising  a  window,  the  entry  at  a  chim- 
ney, or  other  unusual  place,  the  Introduction 
of  the  hand  or  any  Instrument  to  draw  out 
the  property  through  an  aperture  made  by 
the  offender  for  that  purpose.  Pen.  Code 
Tex.  1895,  art  842. 

The  Illustrations  of  the  term  "breaking," 
in  the  statute  Itself,  are  "the  lifting  of  a 
latch,"  "the  raising  of  a  window,"  "the  entry 
at  a  chimney,"  "the  introduction  of  a  hand  or 
Instrument,"  etc.,  evincing  conclusively  that 
It  is  used  contradlstinctive  ftom  force  by  vio- 
lence. It  must  have  been  Intended  In  this 
definition  that  although  some  force  is  a  nec- 
essary element  in  the  constitution  of  the  of- 
fense of  burglary,  yet  the  burglary  commit- 
ted by  breaking  is  only  such  force  as  is  suffi- 
cient to  effect  a  clandestine  entry.  It  is  not 
such  force  as  would  excite  alarm  and  provoke 
opposition.  State  v.  Robertson,  32  Tex.  158, 
163. 

Opening  closed  door. 

Unlatching  a  door  which  is  only  latched 
is  a  sufficient  breaking  to  constitute  bur- 
glary. People  V.  Bush,  3  Parker,  Or.  B.  552, 
557;  State  v.  O'Brien,  46  N.  W.  861,  81  Iowa, 
93;  State  v.  Groning,  5  Pac.  446,  447,  33  Kan. 
18;   State  v.  Moore,  22  S.  W.  108G,  1088,  117 


Mo.  395;  People  y.  Gartland,  52  N.  T.  Supp. 
352,  30  App.  Dlv.  534;  State  v.  Snow  (Del.) 
51  Atl.  607,  608,  3  Pen.  259. 

Lifting  the  latch  of  an  outer  door,  and 
thereby  effecting  an  entrance,  although  tbe 
door  is  not  otherwise  fastened,  is  a  sufficient 
breaking  and  entering  under  an  indictment 
for  burglary.  To  constitute  burglary,  there 
must  be  a  breaking, — removing,  or  putting 
aside  of  some  material  which  constitutes  a 
part  of  the*  dwelling  house,  and  is  relied  on 
as  a  security  against  Intrusion.  But  if  the 
entrance  be  effected  through  an  opening  pre- 
viously there,  without  forcible  enlargement 
of  it  this  cannot  be  a  burglarious  entrance 
unless  it  is  effected  through  an  open  chim- 
ney. This  rule  applies  to  a  door  or  window 
left  open,  or  any  other  opening  In  the  house 
through  which  the  Ingress  is  effected.  Car- 
ter y.  State,  68  Ala.  96,  98. 

"Breaking,"  as  used  In  a  law  forbidding 
a  forcible  breaking  by  a  sheriff  holding  civil 
process,  does  not  mean  a  positive  breaking, 
or  the  removal  of  some  extraordinary  fasten- 
ing, but  includes  merely  lifting  the  latch  and 
thus  opening  the  outer  door.  It  is  enougb 
that  the  outer  door  be  shut  Merely  open- 
ing is  a  "breaking"  within  the  meaning  of 
the  law.  Curtis  v.  Hubbard  (N.  T.)  1  HUl, 
336,338. 

In  the  law  of  burglary  "breaking,"  is 
the  slightest  force,  such  as  the  lifting  of  a 
latch  of  a  door  that  is  shut  the  raising  of  a 
window,  the  entering  at  a  chimney  or  other 
unusual  place.  It  is  a  breaking  to  lift  the 
latch  of  the  door  to  an  office  In  the  corner  of 
a  hardware  room  made  of  pickets  four  feet 
high,  one  inch  square,  and  three  inches  apart, 
or  by  climbing  ov^  such  picketed  indosure. 
Anderson  v.  State,  17  Tex.  App.  305,  310. 

The  pushing  open  a  door  naturally  closed 
is  a  sufficient  breaking  to  sustain  a  con- 
viction under  a  charge  of  breaking  and  en- 
tering a  dwelling  house  with  Intent  to  com- 
mit a  felony.  May  y.  State,  24  South.  49a 
40  Fla.  426;  State  v.  Reid,  20  Iowa,  413, 
418;  State  v.  Moon,  64  Pac.  609,  611,  62 
Kan.  801. 

The  word  "break,"  in  Code,  c  192,  fi  12. 

p.  728,  making  the  breaking  and  entering  of 
a  dwelling  house  in  the  daytime  a  felony, 
was  borrowed  from  the  law  in  regard  to 
burglary,  and  is  therefore  to  be  understood 
as  it  would  be  when  used  in  a  charge  of 
burglary.  If,  then,  in  any  case,  a  party 
shall,  by  even  slight  force,  remove  or  dis- 
place anything  attached  to  the  house  as  part 
thereof,  and  relied  on  by  the  occupant  for 
safety  of  the  house,  it  is  housebreaking  with- 
in the  meaning  of  the  statute,  if  the  other 
constituent  parts  of  the  offense  exist  In 
this  case^  the  door  through  which  the  entry 
was  made  was  not  fastened  by  any  lock, 
latch,  or  bar,  nothing  of  the  kind  being  there, 
the  door  fitting  closely  within  the  casing,  and. 
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when  closed,  some  degree  of  force  was  re- 
quired to  open  It.  This  was  Itis  only  fasten- 
ing. The  opening  of  this  closed  door  was 
held  a  ••breaking"  within  the  statute.  Finch 
y.  Ck>mmonwealth.  14  Grat.  643.  B46. 

"Breaking/*  as  the  term  is  used  In  de- 
scribing an  element  of  burglary,  is  any  un- 
lawful entry  to  the  closed  portion  of  a  build- 
ing for  an  unlawful  purpose.  Thus,  when  a 
person  who  had  no  business  in  a  factory 
effects  an  entrance  by  turning  the  door  knob, 
thereby  withdrawing  the  bolt  used  in  the 
daytime  to  keep  the  door  closed,  which  was 
done  early  in  the  morning  after  the  door  was 
unlocked,  but  before  it  had  come  into  gen- 
eral use  for  the  day  by  the  public,  or  even 
by  the  employes  of  the  establishment,  there 
was  a  sufficient  breaking  to  establish  the 
offense.  Kent  y.  State,  11  8.  B.  355,  84  Ga. 
438,  20  Am.  St  Rep.  376. 

Rey.  St  a  165,  proyides  that  If  any  per- 
son, with  intent  to  commit  a  felbny,  shall 
at  any  time  break  and  enter  any  office,  bank, 
shop,  or  warehouse,  he  shall  be  punished  by 
imprisonment  in  the  state  prison.     It  was 
doubtless  the  design  of  the  Legislature  to 
use  the  words  *'break  and  enter,'*  when  de- 
fining this  offense,  In  the  sense  in  which 
they  are  used  to  define  the  crime  of  burglary, 
and  to  constitute  that  offense  there  must  be 
proof  of  an  actual  breaking,  or  that  which 
is  equlyalent  to  it    Proof  of  an  Illegal  en- 
trance  merely,   such  as   would  enable  the 
party   injured   to   maintain   trespass   quare 
clausum,   will   not  be  sufficient     Nor  will 
proof  of  an  entrance  merely  for  a  purpose 
eyer  so  felonious  and  foul,  accomplished  by 
any    conceivable  strategem,   be  sufficient  if 
there  be  no  actual  breaking.     It  is  imma- 
terial  by  what  kind  of  felonious  breaking 
entrance  is  effected.    Our  statute,  in  defining 
this  offense,  makes  no  difference  Respecting 
the    time  of   breaking   and  entrance.     The 
same  acts  will  constitute  the  offense,  Irre- 
spectlye  of  light  or  darkness.    But  where  a 
store   was  lighted  up,  and  the  doors  were 
merely  latched  in  the  ordinary  manner,  with- 
out   any  fastenings  to  exclude  others,   the 
clerks  being  in  the  store  ready  to  attend  on 
cnstomers,  defendant  who  lifted  the  latch 
and  entered  the  store  by  the  door,  with  the 
Intention  to  commit  a  larceny  therein,  and 
did  so  enter  and  commit  a  larceny,  secretly, 
^yitliont  the  knowledge  of  the  attendants,  was 
not    guilty  of  breaking  and  entering  under 
the  statute.    State  y.  Newbegin,  25  Me.  500, 
503. 

Oi»e»iae  lacked  door. 

technically,  to  open  a  locked  door  with 
the  o'wner'B  key  is  a  sufficient  breaking  to 
constitute  burglary,  though  the  key  be  left 
ivltbin  the  reach  of  eyery  comer,  and  proye 
a  temptation  to  the  dishonest  by  affording 
easy  opportunity  to  commit  larceny.  Colbert 
T.  State,  17  S.  E.  840,  841,  91  Oa.  705. 
1WD8.&P.— 66 


Opeaias  soreen  doov« 

Opening  a  screen  door  not  fastened,  but 
hung  on  spring  hinges  which  serye  to  keep 
it  closed,  Is  a  "breaking"  within  the  statute 
relating  to  larceny.  State  y.  Conners,  64  N. 
W.  295,  96  Iowa,  485. 

Opening  seoond  door. 

To  "break,"  within  the  meaning  of  the 
term  as  used  In  the  law  of  burglary,  is 
shown  by  eyldence  that  defendant  gained  ad- 
mission to  a  house  by  opening  a  door  from 
the  cellarway,  though  there  was  another  door 
opening  outwardly  before  the  first  door  was 
reached.  The  fact  that  there  was  another 
door  opening  outwardly  before  reaching  it 
did  not  make  it  the  inner  door  of  a  house. 
Like  a  storm  door,  the  door  was  a  barrier, 
and  access  to  the  house  could  not  be  obtain- 
ed until  the  second  door  was  used.  McCourt 
y.  People,  64  N.  Y.  588,  585. 

One  who  enters  a  railroad  depot  through 
an  open  outer  door,  and  then  breaks  and 
enters  an  inner  door,  is  guilty  of  a  breaking 
sufficient  to  constitute  a  burglary.  State  y. 
Scripture,  42  N.  H.  485,  488. 

Opening  vnfastened  transoat. 

An  entering  into  a  building  by  raising  a 
transom  window  which  was  attached  by 
hinges  aboye  and  so  arranged  that  it  would 
fall  into  the  frame  by  Its  own  weight  and 
which  required  some  force  to  open  it,  con- 
stituted a  breaking.  Dennis  y.  People,  27 
Mich.  151,  162. 

"Break,"  as  used  in  a  statute  proyiding 
that  to  forcibly  break  and  enter  any  house, 
etc.,  with  Intent  to  commit  a  felony,  shall 
constitute  a  burglary,  only  requires  the  de- 
gree of  force  that  was  implied  at  common 
law  from  the  word  "break."  Force  sufficient 
to  open  an  unfastened  transom  swinging 
horizontally  oyer  an  outer  door  of  a  dwelling 
house  is  sufficient  to  constitute  forcible  break- 
ing. "In  England,  for  more  than  two  hun- 
dred years,  it  has  been  settled  that  there 
can  be  no  burglary  without  an  actual  break- 
ing, and  in  Sir  Matthew  Hale's  time  (1  Hale's 
P.  C.  552)  these  acts  amounted  to  an  actual 
breaking,  yiz.,  opening  the  casement  or  break- 
ing the  glass  windows,  picking  open  the  lock 
of  a  door  with  a  false  key,  or  putting  back 
the  lock  with  a  knife  or  dagger,  unlatching 
a  door  that  is  only  latched,  and  to  put  back 
the  leaf  of  a  window  with  a  dagger.  In  Rex 
y.  Haines,  2  R.  &  Ry.  C.  0.  450,  it  is  decided 
that  the  pulling  down  of  the  sash  of  a  win- 
dow is  a  breaking,  though  it  has  no  fasten- 
ing and  is  only  kept  in  its  place  by  the 
pulley  weight.  It  is  equally  a  breaking  al- 
though there  is  an  outer  shutter  which  is 
not  put  up."  Timmons  y.  State,  84  Ohio  St 
426,  428,  32  Am.  Rep.  876. 

Openiae  wiadow. 

Raising  a  window  that  is  closed  con- 
stitutes a  "breaking;"  within  the  meaning  of 
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that  term  as  used  in  reference  to  a  trespass 
on  real  estate  hj  breaking  and  entering. 
McGusker  y.  Mitchell,  86  Atl.  1123,  1124,  20 
R.  I.  13; ,  State  y.  Moore,  22  S.  W.  1086, 
1088,  117  Mo.  805. 

A  breaking  and  entering  sufficient  to 
constitute  burglary  is  not  accomplished  by 
the  defendants  effecting  an  entrance  into  a 
building  through  a  window  by  lifting  the 
sash,  which  lacked  from  a  fourth  of  an  inch 
to  an  inch  of  being  closed.  Commonwealth 
y.  Strupney,  105  Mass.  588,  7  Am.  Bep.  556. 

Baisins  trapdoor* 

Raising  a  trapdoor  merely  kept  down  by 
its  own  grayitation  constitutes  a  breaking. 
State  y.  Moore,  22  S.  W.  1080,  1088,  117  Mo. 
395. 

Beatoyins  loose  planlk  In  partittoa. 

Remoying  a  plank  in  a  partition  wall  of 
a  building,  which  was  loose  and  which  was 
not  fixed  to  the  freehold  was  not  a  sufficient 
breaking  to  constitute  burglary.  Ck>mmon- 
wealth  y.  Trimmer,  1  Mass.  476,  477. 

Bemoyisc  window  aettlas. 

Where  the  window  of  a  dwelling  house 
was  coyered  with  a  netting  of  double  twine 
nailed  to  the  sides,  top,  and  bottom,  the 
cutting  and  tearing  down  the  netting  and 
entering  the  house  through  the  window  was 
a  sufficient  breaking  to  constitute  burglary. 
Commonwealth  y.  Stephenson,  25  Mass.  (8 
Pick.)  854,  855. 

BBEAKING  PACKAGS8. 

''Breaking  packages,'*  as  applied  to  im- 
ported goods,  means  a  breaking  or  destruc- 
tion of  the  entirety  of  the  package,  consisting 
of  a  number  of  things  bound  together  for 
conyenience  in  handling  and  conyeyance. 
State  y.  Board  of  Assessors,  15  South.  10, 
11,  46  La.  Ann.  145,  49  Am.  St  Bep.  818. 

BREEDING. 

Animals  are  imported  for  "breeding  pm> 
poses,'*  within  the  statute  allowing  them  to 
be  admitted  free  of  duty,  where  the  importer 
in  good  faith  intends  them  for  that  purpose, 
and  it  does  not  preyent  his  otherwise  dis- 
posing of  them  if  he  afterwards  finds  it 
necessary  or  desirable  so  to  do.  United 
States  y.  One  Hundred  and  Ninety-Six  Mares 
(U.  S.)  29  Fed.  139. 

BBEEDING  BACK. 

The  term,  within  a  contract  glylng  the 
privilege  of  "breeding  back"  again  next  sea- 
son if  a  mare  fails  to  proye  with  foal,  only 
means  to  giye  the  right  so  to  do  if  the  ani- 
mals both  liye  another  season.  Price  y.  Pep- 
per, 76  Ky.  (18  Bush)  42,  48. 


BRETHREN. 

Testator,  in  separate  clauses  of  Us  will, 
bequeathed  to  each  of  his  fiye  children,  one 
of  whom  was  a  son  and  four  of  whom  wen 
daughters,  certain  personalty  to  them  and 
their  heirs  f oreyer.  The  legacy  to  N.,  one  of 
the  daughters,  was  a  female  slaye.  Another 
clause  of  the  will  was  as  follows:  "It  is  my 
will  that  if  any  one  or  more  of  my  children, 
above  named,  should  die  without  issue,  that 
his  or  her  part  or  parts,  should  be  diyided 
equally  between  the  suryiying  brethren." 
Held,  that  the  Word  "brethren"  meant  the 
survivors  of  the  legatees  named,  whether 
daughter  or  son.  Terry  y.  Brunaon,  1  Bich. 
Eq.  (S.  G.)  78,  87. 

BREVIA  ANTICiPANTIA. 

Under  the  old  practice,  courts  of  equity, 
proceeding  In  analogy  to  certain  writs  of  the 
common  law  denominated  by  Coke  "brevlt 
anticlpantia,*'  or  writs  of  prevention  (Co. 
Litt  100a),  were  accustomed  to  grant  relief 
to  a  surety,  on  his  application  for  that  pur- 
pose, by  bill  quia  timet,  in  two  different 
ways:  (1)  By  allowing  him  to  proceed 
against  both  creditor  and  debtor,  to  compel 
the  latter  to  pay  the  debt;  or  (2)  the  surety 
might  proceed  against  the  creditor  alone  t& 
compel  him  to  bring  his  action.  Story's  Eq. 
Jur.  Sfi  827,  638,  849.  And  our  statute  (Wag. 
St  c.  182,  p.  1802),  which  allows  notice  to  be 
given  to  the  creditor/  is  no  doubt  only  sub- 
stitutionary, although  It  may  not  be  exda- 
sively  so,  of  the  ancient  chancery  practice  hy 
which  an  exoneration  of  a  surety  was  tot- 
merly  accomplished.  Peters  y.  Linenschmidt, 
58  Mo.  464,  406. 

BREWER. 

Brewers  were  originally  defined  as  tier- 
sons  who  brewed  for  sale,**  but  it  is  now  con- 
ceded that  a  person  who  brews  beer,  thoogh 
not  for  sale,  carries  on  the  business  of  i 
brewer,  although  one  who  distills  for  his  own 
use  merely  would  not  be  said  to  carry  on  the 
business  of  a  distillery.  United  States  r. 
Wittig  (U.  S.)  28  Fed.  Cas.  744,  746. 

A  brewer  is  defined  In  Bev.  St  fi  3244 
[U.  S.  Ck>mp.  St  1901,  p.  2096]  as  "a  peracm 
who  makes  fermented  liquor,  of  any  name  or 
description,  for  sale,  from  malt,  wholly  or 
in  part,  or  from  any  substitute  therefor." 
This  clearly  comprehends  the  making  of 
every  kind  of  malted  liquor.  United  States 
y.  Dooley  (U.  S.)  25  Fed.  Cas.  890,  801. 

BBEWERT. 

A  brewery  is  a  building  and  Its  appurte- 
nances especially  adapted  to  the  manllfil^ 
ture  of  beer.  Mugler  y.  State,  8  Sup.  Ct  273. 
279,  123  U.  S.  623,  81  L.  Ed.  205;  SUte  r. 
Weckerling,  38  La.  Ann.  86,  38. 
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BRIBE. 

Bribery  was  an  Indictable  offense  at  com- 
mon law,  and  although,  in  the  early  days,  it 
was  limited  to  Judicial  officers  and  those  en- 
gaged In  the  administration  of  justice,  It  was 
later  extended  to  all  public  officers.  It  was 
variously  defined  as  taking  or  offering  an 
undue  reward,  or  a  reward  to  Influence  official 
action.  It  is  otherwise  defined  as  the  giving, 
offering,  or  receiving  of  anything  of  value,  or 
any  valuable  services,  intended  to  Influence 
one  In  the  discharge  of  a  legal  duty.  People 
V.  Van  De  Carr,  84  N.  Y.  Supp.  461,  463,  87 
App.  Div.  886. 

The  word  "bribe"  signifies  anything  of 
value  or  advantage,  present  or  prospective,  or 
any  promise  or  undertaking  to  give  any,  ask- 
ed, given,  or  accepted  with  a  corrupt  Intent 
to  Inflnence  unlawfully  the  person  to  whom 
it  1b  given  In  his  action,  vote,  or  opinion  In 
any  public  or  official  capacity.  Pen.  Code 
Ariz.  1901,  fi  7,  subd.  6;  Pen.  Code  Gal. 
1903,  I  7,  subd.  6;  Pen.  Code  Idaho  1901,  fi 
4544,  subd.  6;  Pen.  Code  Mont  1895,  8  7, 
subd.  6;  People  v.  Markham,  30  Pac.  620, 
621,  64  Cal.  157,  49  Am.  Rep.  700;  People  T. 
Ward,  42  Pac  894,  895,  110  Cal.  869. 

"Bribe"  or  "bribery"  means  any  reward, 
benefit,  or  advantage,  present  or  future,  to 
the  party  Influenced  or  Intended  to  be  In- 
fluenced, or  to  another  at  his  Instance,  or  the 
promise  of  such  reward,  beneflt,  or  advan- 
tage. Ky.  St  1903,  8  1586;  Commonwealth 
V.  Stephenson,  60  Ky.  (3  Mete.)  226,  228; 
Commonwealth  v.  Root  96  Ky.  533,  535,  29 
S.  W.  351;  Commonwealth  v.  Headley,  64 
S.  W.  744,  745.  Ill  Ky.  815,  23  Ky.  Law  Rep. 
1104.  1105  (quoting  Ky.  St  S  1586,  subd.  1); 
Cheek  v.  Commonwealth,  87  Ky.  42,  44,  7  S. 
W.  403,  404  (quoting  Gen.  St  fi  11,  art  12,  c 
83). 

*'Brlbe,"  as  used  In  the  Penal  Code,  sig- 
nifies any  money,  goods,  right  In  action,  prop- 
erty, thing  of  value  or  advantage,  present  or 
prospective,  or  any  promise  or  undertaking 
to  give  any,  asked,  given,  or  accepted,  with  a 
corrupt  Intent  to  Influence  unlawfully  the  per- 
son to  whom  It  Is  given  In  his  action,  vote, 
or  opinion  in  any  public  or  official  capacity. 
Rev.  St  Okl.  1903,  fi  2691;  Rev.  Codes  N.  D. 
1899,  I  7718;  Pen.  Code  S.  D.  1903,  fi  813; 
Rev.  St  Utah  1898»  S  4053. 

By  a  "bribe,"  as  used  In  the  Penal  Code, 
is  meant  any  gift,  emolument  money,  or 
tblngr  of  value,  testimonial,  privilege,  appoint- 
ment, or  personal  advantage,  or  the  promise 
of  cither,  bestowed  or  promised  for  the  pur- 
pose of  influencing  an  officer  or  other  person, 
snch  as  are  named  In  this  chapter,  in  the 
performance  of  any  duty,  public  or  official, 
or  as  an  inducement  to  favor  the  person  offer- 
ing the  same  or  some  other  person.  Pen. 
Code  Tex.  1895,  art.  144. 

A  "bribe"  Is  deflned  to  be  a  price,  re- 
ward, K^^  o'  favor,  bestowed  or  promised. 


with  a  view  to  pervert  the  Judgment  or  cor- 
rupt the  conduct  of  a  Judge,  witness,  or  other 
person.  To  "bribe"  means  to  give  a  bribe 
to  a  person  to  pervert  his  Judgment  or  cor- 
rupt his  action  by  some  gift  or  promise. 
Keeping  open  house  for  the  entertainment  of 
legislators  does  not  constitute  the  giving  of 
a  bribe.  Randall  v.  Evening  News  Ass*n, 
97  Mich.  136,  143,  66  N.  W.  861. 

As  used  In  the  consolidation  act,  declar- 
ing that  every  officer  enumerated  therein  who 
"shall  accept  a  gift  or  promise  with  the 
agreement  or  understanding  that  his  vote  or 
action  shall  be  Influenced  thereby"  shall  be 
guilty  of  a  felony,  has  the  same  meaning  as 
the  phrase  "receives  or  agrees  to  receive  a 
bribe,"  as  used  in  Pen.  Code,  fi  72,  providing 
that  every  officer  who  "receives  or  agrees  to 
receive  a  bribe"  shall  be  guilty  of  a  felony. 
People  V.  Jaehne,  8  N.  E.  374,  378,  103  N. 
Y.  182. 

"Bribe,"  as  used  in  a  certlflcate  of  ac- 
knowledgment of  a  deed  by  a  married  woman 
that  she  signed  such  deed  without  any 
"bribe,"  threat,  or  compulsion  from  that  of 
her  husband,  means  undue  Influence,  im- 
proper inducement,  or  allurement  by  the  hus- 
band. Belcher  v.  Weaver,  46  Tex.  293,  294, 
26  Am.  Rep.  267. 

"Bribe,"  as  used  in  a  statute  making  it 
criminal  to  "bribe"  or  offer  to  "bribe"  any 
sheriff  or  other  peace  officer  to  permit  any 
prisoner  to  escape,  means  "any  gift,  advance- 
ment or  emolument  bestowed  for  the  purpose 
of  Inducing  such  sheriff  or  other  officer  to 
permit  any  prisoner  In  his  custody  to  es- 
cape." O'Brien  v.  State,  6  Tex.  App.  666, 
667. 

BBIBEBT. 

At  common  law,  "bribery,"  as  deflned  by 
Bishop,  in  2  Bishop,  New  Cr.  Law,  S  85,  Is: 
**The  voluntary  giving  or  receiving  of  any- 
thing of  value  In  corrupt  payment  for  an  of- 
ficial act  done  or  to  be  done."  .The  statute 
of  Missouri  (Rev.  St  1899,  ||  2084,  2085)  has 
changed  the  common-law  offense  of  bribery, 
and  has  divided  the  crime  into  two  divisions. 
Under  the  statute  there  are  two  distinct  of- 
fenses, one  for  giving,  the  other  for  receiving, 
a  bribe;  both  are  termed  "bribery."  State 
V.  Meysenburg,  71  S.  W.  229,  232,  171  Mo.  1. 

Bribery  is  the  receiving  or  offering  any 
undue  reward  by  or  to  any  person  whatever 
whose  ordinary  profession  or  business  relates 
to  the  administration  of  public  Justice,  in  or- 
der to  Influence  his  behavior  In  office  and 
Incline  him  to  act  contrary  to  the  known  rules 
of  honesty  and  Integrity.  Hall  v.  Marshall, 
80  Ky.  552,  563;  State  v.  Womack,  29  Pac. 
939,  941,  4  Wash.  19;  State  v.  Ellis,  33  N.  J. 
Law  (4  Vroom)  102,  103,  97  Am.  Dec  707; 
State  V.  Miles,  36  Atl.  70,  72,  89  Me.  142. 
In  the  more  extended  sense  the  offense  may 
be  committed  by  any  person  in  an  official 


BRIBERY 


SG8 


BRICK 


situation  who  shall  corruptly  use  the  power 
and  Interest  of  his  place  for  rewards  or  prom- 
ises, and  by  any  person  who  shall  give  or 
offer  to  take  a  reward  for  offices  of  a  public 
nature.  Opinion  of  Scott,  J.,  In  Walsh  v. 
People,  65  IlL  58,  65,  16  Am.  Rep.  569;  State 
y.  Davis  (Del.)  45  Atl.  394,  395,  2  PennewUl, 
139. 

The  taking  or  offering  a  reward  to  In- 
fluence official  conduct  is  a  necessary  in- 
gredient In  bribery.  Watson  t.  State,  29 
Ark.  299,  301. 

"Bribery"  means  any  reward,  benefit,  or 
advantage,  present  or  future,  to  the  party  In- 
fluenced or  Intended  to  be  influenced,  or  to 
another  at  his  Instance,  or  the  promise  of 
such  reward,  benefit,  or  advantage;  and  at 
common  law  was  defined  as  the  crime  of  of- 
fering any  undue  reward,  or  remuneration  to 
any  public  officer,  or  other  person  Intrusted 
with  a  public  duty,  with  a  view  to  Influence 
his  behavior  In  the  discharge  of  his  duties. 
Ourran  v.  Taylor,  18  S.  W.  232,  92  Ky.  637. 

"Bribery  Is  the  corruptly  giving,  offer- 
ing, or  promising  a  thing,  gift,  or  gratuity  to 
any  Judicial  officer  with  Intent  to  influence 
his  act,  decision,  or  opinion  on  any  matter 
pending  before  him  In  his  official  capacity. 
The  offense  of  bribery  may  be  completely 
committed  by  the  corrupter  whether  the  oth- 
er party  shall  afterwards  perform  his  prom- 
ise or  break  It  The  offense  might  be  com- 
pleted though  it  appeared  that  the  person  to 
whom  the  bribe  was  offered  never  intended 
to  be  Influenced  thereby,  concealing  such  in- 
tention from  the  person  offering  the  bribe, 
but  being  so  far  moved  as  to  receive  the 
money."  Commonwealth  T.  Murray*  135 
Mass.  530,  532. 

Bribery  is  the  crime  of  bestowing  some 
gift,  advantage,  or  emolument  on  an  officer 
for  the  purpose  of  inducing  the  latter  "to  do 
a  particular  act  in  violation  of  his  duty,  or 
as  an  Inducement  to  favor  or  In  some  man- 
ner  to  aid  the  person  offering  the  same,  or 
some  other  person,  In  a  manner  forbidden  by 
law."    Hutchii;son  v.  State,  36  Tex.  293,  294. 

"Bribery  may  be  deflned  to  be  the  giving 
(and  perhaps  offering)  to  another  anything  of 
value,  or  any  valuable  services,  Intending  to 
Influence  him  in  the  discharge  of  some  legal 
duty."     Dlshon  v.  Smith,  10  Iowa,  212,  221. 

Within  Const  art  3,  fi  32,  providing  that 
persons  may  be  compelled  to  testify  in  any 
lawful  proceeding  against  one  charged  with 
the  offense  of  bribery,  but  such  testimony 
shall  not  afterwards  be  used  against  the  wit- 
ness except  for  perjury  In  giving  such  testi- 
mony, the  words  "offense  of  bribery"  include 
all  bribery,  whether  bribery  at  common  law, 
•r  under  the  Constitution  Itself,  or  any  kind 
of  statutory  bribery,  and  thus  includes  brib- 
ery of  delegates  to  a  convention  for  the  nom- 
ination of  candidates  to  Congress,  bribery 


having  been  used  in  different  statutes  in  ita 
common-law  sense,  and  also  applies  to  other 
forms  of  bribery.  Commonwealth  t.  Bell,  22 
AU.  641,  644,  145  Pa.  374. 

Act  of  two  persona  essential. 

To  constitute  "bribery,"  the  art  of  it 
least  two  persons  is  essential,  that  of  him 
who  gives  and  him  who  receives.  The  minds 
of  the  two  must  concur,  and  It  is  immaterial 
whether  the  giver  first  makes  the  advances 
or  gives  the  money  .to  get  some  personal  ad- 
vantage to  himself.  In  fact,  in  most  if  not 
all,  of  the  cases,  the  very  object  of  the  giving 
of  a  bribe  is  to  obtain  for  the  giver,  or  the 
one  for  whom  he  is  acting,  some  supposed 
advantage  or  gain  for  himself.  Newman  v. 
People,  47  Pac.  278,  280,  23  Colo.  30a 

As-  felony* 

See  "Felony.'* 

Zndneins  soliool  oiBcev  to  attond  meet- 
ing. 

The  payment  or  offer  of  a  valuable  con- 
sideration to  a  public  officer  to  influence  him 
in  the  discharge  of  a  legal  duty  constitutes 
the  offense.  So  that  the  giving  of  a  sum  of 
money  to  a  commissioner  of  the  board  of 
education  of  a  school  district  to  influence  him 
to  attend  a  meeting  in  relation  to  a  selection 
of  books  constituted  bribery,  so  as  to  render 
the  action  of  the  board  void.  Honaker  v. 
Board  of  Education  of  Pocatallco  Dist,  24  S. 
E.  544,  546,  42  W.  Va.  170,  32  L.  R.  A.  413, 
57  Am.  St  Rep.  847. 

Inflnenoinc  removal  of  oonntj  seat* 

The  giving  or  offering  to  give  fadlitiei 
for  the  public  convenience  of  the  whole  coun- 
ty as  an  inducement  to  remove  a  county  seat 
or  the  offering  of  public  advantage  for  the 
entire  community  as  an  Inducement  for  the 
members  of  such  community  to  vote  for  sudi 
removal,  does  not  constitute  bribery.  Hall  v. 
Marshall,  80  Ky.  552,  563. 

Inflnenoina;  vote  for  senator. 

The  term  "bribery"  Includes  the  act  of 
corruptly  offering  money  to  a  legislator  as  an 
inducement  to  vote  for  United  States  senator. 
State  V.  Davis  (Del.)  46  Aa  394^  385^  2  Pen- 
newill,  139. 

BRICK. 

*'Brick,'*  as  used  in  an  ordlnace  or  resi^ 
lution  of  a  city  council  spedi^ying  tbat  a 
pavement  should  be  of  ''brick,"  Justly  and 
reasonably  implies  that  the  brick  shall  be 
paving  brick  of  the  kind  ordinarily  used,  and 
hence  the  specification  is  sufficient.  Taber 
V.  Grafmiller,  9  N.  E.  721,  722,  109  Ind.  2(ML 

Among  builders  and  mechanics  a  '"brick" 
is  understood  to  be  eight  inches  In  length, 
four  inches  in  width,  and  two  inches  in  thick- 
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oess,  and  where  an  ordinance  simply  de- 
scribes the  ma  ferial  out  of  which  an  improve- 
ment shall  be  made  as  of  *'brlck/*  *t>aviDg 
brick,"  or  "sewer  brick,"  every  one  will  un- 
derstand that  it  means  brick  of  the  ordinary 
dimensions,  and  of  the  best  quality  for  that 
particular  structure.  Peters  v.  City  of  Chi- 
cago, 61  N.  £.  438,  192  111.  437. 

Fire  briok. 

The  word  "brick,"  as  used  in  the  internal 
revenue  acts  (section  76,  Act  July  1,  1862, 
and  section  94,  Act  June  80,  1864),  does  not 
Include  a  fire  brick.  De  Gasse  y.  Spader  (U 
8.)  7  Fed.  Gas.  821. 

BBIGK  BUILDING. 

Where,  on  account  of  a  settling  ot  one  of 
the  walls  of  a  brick  building,  it  was  found 
necessary  to  replace  a  portion  of  It  tempo- 
rarily with  wood,  and  while  in  that  condition 
it  was  insured  as  a  "brick  building,"  such  de- 
scription did  not  amount  to  a  warranty,  but 
merely  as  identification.  The  term  did  not 
inaccurately  describe  the  building,  as  it  was 
a  brick  building  in  common  parlance.  Oer- 
hauser  v.  North  British  &  Mercantile  Ins.  Co., 
7  Nev.  174,  186. 

BBIOK  FACTORT. 

A  conveyance  of  land  with  all  t)elonging8 
standing  thereon,  except  the  "brick  factory," 
means  the  "brick  factory"  with  the  right  tc 
occupy  thi:  land  on  which  the  factory  stood, 
and  all  appurtenances  necessary  to  the  use 
of  the  factory.  Allen  v.  Scott,  38  Mass.  (21 
Pick.)  26,  28,  82  Am.  Dec.  238. 

BlEtICK  HOUSE. 

A  devise  of  "the  rents  of  a  brick  house^' 
entitles  the  devisee  to  rents  of  not  only  that 
part  of  the  lot  on  which  the  house  stands, 
but  to  rents  of  the  entire  lot.  Common  Coun- 
cil of  City  of  Richmond  v.  State,  5  Ind.  334, 
337  (cited  in  Indianapolis,  D.  &  W.  Ry.  Co.  v. 
First  Nat  Bank,  33  N.  B.  679,  680,  184  Ind. 
127). 

BRICK  IN  THE  IXTAIX. 

A  contract  for  the  erection  of  a  bnlld- 
ing  provided  that  the  contractor  should  be 
paid  at  the  rate  of  ^  per  thousand  for 
••bricks  in  the  wall."  Held,  that  the  words 
••bricks  in  the  wall"  was  a  term  having  a 
well-defined  meaning,  requiring  that  the 
bricks  should  be  counted,  and,  if  it  was  not 
practicable  to  ascertain  the  number  by  an 
actual  count,  they  could  be  ascertained  by 
estimates  based  on  measurements  after 
counting  the  number  of  bricks  in  a  cubic 
yard  of  the  wall;  and  hence  the  contractor 
was  not  entitled  to  prove  a  custom  of  brick- 
masons  to  count  21  brick  for  every  lineal 
foot  of  a  13-inch  wall,  and  14  brick  for  ev- 


ery foot  In  a  nine-inch  wall,  which  did  not 
allow  for  mortar,  and  ascertain  the  number 
of  bricks  in  the  wall  by  measurement  based 
on  such  method.  Sweeney  v.  Thomason,  77 
Tena  (9  Lea)  359,  42  Am.  Rep.  676. 

BRICK  MASON. 

It  is  questionable  whether  the  term 
"brick  mason"  is  sufficiently  comprehensive, 
properly  and  technically  speaking,  to  em- 
brace brick  makers  and  brick  burners.  Rob- 
inson V.  Mace,  16  Ark.  97,  102. 

BRICK  STORE. 

A  search  warrant  authorizing  the  search 
of  a  brick  store  for  intoxicating  liquors  is 
to  be  construed  as  sufficient  to  authorize  the 
search  of  the  wooden  portion  of  a  building 
opening  into  a  brick  building,  and  forming 
one  part  of  a  store  there  kept,  whicji  is 
known  in  a  neighborhood  as  the  "brick 
store,"  to  distinguish  it  from  a  frame  store 
situated  in  the  same  neighborhood.  Low- 
rey  v.  Qridley,  30  Conn.  460,  460. 

BRICKWORK. 

An  agreement  to  do  an  amount  of  brick- 
work may  mean  simply  to  perform  the  work 
of  laying  the  brick,  or,  in  addition,  to  fur- 
nish the  brick  as  well  as  lay  them.  In  con- 
struing such  a  contract,  parol  evidence  is 
admissible  to  show  that  the  contractor  was 
to  furnish  the  materials.  Streppone  v.  Len- 
non,  37  N.  E.  638,  143  N.  Y.  626. 

BRIDAL  PRESENT. 

Where  the  vital  issue  in  a  case  was 
whether  or  not  a  note  was  g^ven  as  an  in- 
ducement to  procure  mania ge,  and,  if  not, 
for  what  it  was  given,  a  finding  by  the  Jury, 
in  response  to  a  special  question,  that  the 
note  was  given  as  a  bridal  present,  meant 
that  the  note  was  not  given  in  consideration 
of  marriage.  Hatchett  v.  Hatchett,'67  S.  W. 
163,  165,  28  Tex.  Civ.  App.  33. 

BRIDGE. 

See  "County  Bridges";   "Ferry  Bridge"; 

"Private    Bridge";     "Public    Bridge"; 

"Suitable  Bridge." 
All  bridge  structures,  see  *'A11.'* 
Any  bridge,  see  "Any." 

A  bridge  is  a  structure  of  wood,  iron, 
brick,  or  stone,  ordinarily  erected  over  a 
river,  brook,  or  lake  for  the  more  conven- 
ient passage  of  persons  and  beasts  and  the 
transportation  of  baggage.  £nfleld  Toll 
Bridge  Co.  v.  Hartford  &  N.  H.  R.  Co..  17 
Conn.  40,  56,  42  Am.  Dec.  716;  Madison 
County  Com'rs  v.  Brown,  89  Ind.  48,  52; 
Town  of  Tolland  v.  Town  of  Williugton,  26 
Conn.  578,  583. 
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A  bridge  It  a  structure  over  a  rlyer, 
creek,  pond,  lake,  or  stream  of  water  flow- 
ing in  a  channel  between  banks  more  or  less 
defined,  although  the  chanel  may  be  occa- 
sionally dry.  Clark  County  Com*r8  v.  Brod, 
29  N.  E.  430,  431,  3  Ind.  App.  585. 

The  term  "bridge"  has  never  "repre- 
sented any  structure  or  material  thing 
which  had  not  a  footway  across  the  stream. 
Not  for  the  last  thousand  years  has  the 
term  'bridge,*  either  in  England  or  this  coun- 
try, represented  any  structure  which  had  not 
a  footway,  a  horseway,  and  a  wagon  way. 
The  footway  for  man  and  beast  is  of  the  very 
essence  of  the  bridge.  The  footway  is  the 
bridge,  and  the  bridge  is  the  footway.  What 
must  have  been  the  history  of  civilization 
upon  this  subject?  A  bridge,  reduced  to  its 
simplest  elements,  is  a  plank  resting  on  the 
natural  banks,  furnishing  a  footpath.  This 
footpath  is  the  seminal  principle  of  the 
bridge.  All  the  rest  is  but  growth  and  de- 
velopment Take  away  the  plank  and  there 
is  nothing  of  a  bridge.  The  next  advance 
would  be,  perhaps,  a  natural  rock  in  the  mid- 
dle of  the  stream,  serving  as  a  rude  pier  for 
the  ends  of  the  planks  to  rest  upon.  Again, 
take  away  the  planks  and  there  is  nothing 
of  the  bridge.  Adding  the  artificial  pier  or 
the  artificial  abutment  is  nothing  towards  a 
bridge.  Neither  are  necessary.  It  is  still 
the  pathway  that  is  the  bridge.  So  when, 
in  the  progress  of  skill,  they  widen  the  path- 
way to  make  it  a  horseway,  and  then  again 
widen  it  so  that  beasts  may  draw  wagons 
after  them,  it  is  still  the  pathway  that  makes 
the  bridge.  So  when  they  add  handrails  and 
balustrades,  it  is  only  to  make  the  bridge, 
as  we  commonly  say,  or  the  pathway,  more 
secure.  And  so,  in  all  its  stages  of  devel- 
opment, from  the  rude  plank  to  Trajan's 
magnificent  arches  over  the  Danube,  or  to 
Roebling*s  sublime  but  inverted  arch  over 
the  boiling  chasm  of  Niagara,  or  Stevenson's 
rigid  tubes  over  the  wide  waters  of  the  St 
Lawrence,  it  is  the  pathway  only  that  makes 
the  bridge.  The  pathway,  by  whatever  con- 
trivance supported,  whether  supported  on  the 
natural  banks  and  rock,  or  the  strong  towers 
of  Niagara,  whatever  the  kind  of  bridge,  or 
by  whatever  name  called,  it  is  the  pathway 
that  makes  the  bridge,  whether  it  be  a  float- 
ing or  a  flying  bridge,  whether  of  boats, 
like  that  of  Xerxes  over  the  Dardanelles,  or 
of  pontoons,  like  that  with  which  a  modem 
general  crosses  an  interposing  stream,  wheth- 
er built  upon  piers  or  upon  arches,  whether 
suspended  upon  ropes  or  sustained  by  its  own 
rigidity,  whether  built  of  wood  or  stone,  of 
cast  iron,  or  wrought  iron,  whether  a  chain 
bridge  or  wire  bridge,  whether  one  arch  or 
many,  whether  resting  on  piling  or  on  solid 
piers,  whether  covered  or  not,  whether  with 
hand  railings  or  balustrades  or  not— it  is 
still  the  pathway  that  makes  the  bridge. 
Nor  has  any  structure  which  In  its  develop- 
ment stopped  short  of  this  pathway  for  man 


and  beast,  ever  in  ancient  or  in  modem 
times,  in  any  country  or  in  any  language 
having  a  synonym  for  the  term,  be^i  called 
a  'bridge.'  I  have  been  able  to  flnd  no  royal 
charter,  no  act  of  Parliament,  from  the  time 
the  word  'bridge*  first  fell  from  the  lips  of 
our  Anglo-Saxon  ancestors  until  the  present 
moment,  no  act  of  the  Legislature  in  our  own 
state,  or  any  of  our  sister  states,  from  the 
earliest  colonial  records,  no  decision  of  any 
court,  at  any  time  or  in  any  country  what- 
ever, no  dictionary,  no  encyclopedia,  no  work 
on  mechanical  science,  no  scientific  work 
specially  upon  bridges,  where  a  atmcture 
without  a  pathway  was  ever  denominated  a 
'bridge.'  The  very  nature  and  eaaence  of  the 
thing  forbid  that  there  should  be  a  bridge 
without  a  pathway.  The  bridge,  for  all  time 
and  In  all  countries,  has  been  but  the  con- 
tinuation of  the  ordinary  roadway.  The  on- 
ly difference  between  a  bridge  and  the  rest 
of  the  road  is  that  In  the  road  the  pathway 
rests  immediately  on  the  earth,  while  In  the 
bridge  it  does  not  Whenever  the  pathway 
of  the  ordinary  road  does  not  rest  Immediate- 
ly on  the  earth.  It  is  called  a  'bridge,'  by 
whatever  contrivance  supported,  whether  by 
water,  by  piers,  by  arches,  by  wires,  by 
tubes,  and  whether  It  passes  over  rivers  or 
gorges,  or  ravines  or  valleys,  or  canals  or 
railroads,  and  we  can  Just  as  well  have  a 
road  without  a  bottom  as  a  bridge  without  a 
footway."  Proprietors  of  Passaic  &  Hack- 
ensack  River  Bridges  v.  Hoboken  Land  Imp. 
Co.,  13  N.  J.  Bq.  (2  Beasl.)  503,  511. 

The  term  "bridge"  is  a  comprehensive 
one,  and  embraces  every  structure  In  the  na- 
ture of  a  bridge  over  any  obstruction  to  the 
highway,  whether  a  river,  ditch,  or  other  pas- 
sage for  water.  Though  the  statute  says 
that  a  bridge  must  be  not  less  than  16  feet 
wide,  we  are  not  to  understand  that  the  road 
district  is  in  no  case  required  to  construct 
its  bridges  more  than  that  width,  and  when 
a  wider  bridge  is  constructed  it  must  be  kept 
In  suitable  repair  for  the  whole  width. 
Buscb  V.  City  of  Davenport,  6  Iowa  (6 
Clarke)  443.  455. 

In  the  technical  meaning  of  the  common 
law,  a  "bridge"  was  a  structure  for  passage 
over  a  river.  State  v.  Inhabitants  of  Hod- 
son  County,  30  N.  J.  Law  (1  Vroom)  137,  14S; 
Parrot  v.  Lawrence  (U.  S.)  18  Fed.  Caa.  i:2M, 
1,235. 

In  this  country,  generally,  "bridges"  and 
highways  have  not  been  treated  as  distinct 
and  separate  subjects  of  legislative  provision. 
Bridges  are  considered  to  be  portions  of  the 
highways  which  pass  over  them,  unless  the 
import  of  the  term  is  limited  by  statute. 
It  means  any  structure  by  which  a  highway 
is  carried  over  a  place.  A  bridge  has  there- 
fore been  defined  to  be  a  building  construct- 
ed over  a  river,  creek,  or  other  stream,  or 
over  a  ditch  or  other  place,  In  order  to  fi- 
cilltate  the  passage  over  the  same.    WhltsD 
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r.  Board  of  Chosen  Freeholders  of  Gloucester 
County,  40  N.  J.  Law  (11  Vroom)  803,  805. 

The  word  "bridge"  conveys  the  idea  of 
a  passageway  by  which  travelers  and  others 
are  enabled  to  pass  safely  over  streams  or 
other  obstructions.  A  structure  of  stone 
which  spans  the  width  of  a  stream,  but  is 
wholly  inaccessible  at  either  end,  whatever 
may  be  Its  architecture,  is  not  a  "bridge." 
Home  Building  &  Conveyance  Co.  v.  City  of 
Roanoke,  20  S.  E.  895,  897,  91  Va.  52,  27 
L.  R.  A.  551;  Chosen  Freeholders  of  Sussex 
County  V.  Strader,  35  Am.  Dec.  530,  582,  18 
N.  J.  Law  (3  Har.)  108. 

Structures  forming  parts  of  railroad  beds 
by  which  they  span  streams,  chasms,  ditches, 
etc.,  are  "bridges"  within  the  meaning  of 
McClel.  Dig.  p.  358,  8  4,  punishing  the  willful 
and  malicious  burning  of  a  bridge.  Duncan 
V.  State,  29  Fla.  439,  453,  10  South.  815. 

The  word  "bridge,"  as  used  in  certain 
provisions  defining  and  punishing  offenses 
relating  to  roads,  bridges,  etc.,  includes  any 
state  or  county  bridge  owned  by  a  company 
or  person.  Code  W.  Va.  1899,  p.  355,  c.  43, 
S  44. 

The  power  to  bridge  a  navigable  stream 
inclndes  the  right  to  make  repairs.  Kansas 
City,  M.  &  B.  R.  Co.  v.  J.  T.  Wiygul  &  Son 
(Miss.)  33  South.  965,  61  L.  R.  A.  578  (citing 
Rhea  v.  Newport  N.  &  M.  V.  R.  C3o.  [U.  S.] 
50  Fed.  16;  Hamilton  v.  Vicksburg,  S.  & 
P.  R.  Co.,  7  Sup.  Ct.  206,  119  U.  S.  280,  80 
L.  Ed.  393;  Adams  v.  Ulmer,  91  Me.  47,  53, 
39  Atl.  347). 

Abvtn&ent  as  part  of* 

A  "bridge"  includes  not  only  the  strue- 
tore  across  a  stream,  but  its  abutments  also, 
so  fiBlshed  that  travelers  and  others  may 
safely  pass  thereon.  Board  of  Chosen  Free- 
holders of  Sussex  County  v.  Strader,  18  N. 
J.  Law  (3  Har.)  108;  Township  of  Kearney 
V.  Ballantine^  23  Atl.  821,  822,  54  N.  J.  Law, 
194. 

As  used  in  Rev.  St  1876,  c.  239,  provid- 
ing for  the  erection  of  bridges  by  county 
commissioners,  **bridge"  means  not  only  the 
stractmre  itself  and  its  approaches,  but  its 
abutments  and  bankments,  railings,  eta 
Drif  t^w^ood  Val.  Turnpike  Com'rs  v.  Bartholo- 
mew County  Com*rs,  72  Ind.  226,  237. 

Tbe  term  "bridge,"  as  the  term  is  used 
in  connection  with  the  use  for  which  the 
bridge  is  erected,  includes  the  abutments 
thereto.  The  abutment  is  so  connected  with 
the  bridge  that  **we  can  no  more  exclude 
the  abutment  from  our  mind  than  the  floor- 
hig  or  framework  of  the  bridge."  Bardwell 
▼.  Town  of  Jamaica,  15  Vt  438,  442. 

By  the  English  law  the  highway  300 
feet  from  each  end  of  a  bridge  was  consid- 
ered as  a  part  of  the  bridge  for  purposes 
of  repair,  and  in  this  country  the  highway 


at  the  end  of  a  bridge  may  be  considered  as 
connected  with  the  bridge.  A  bridge  with 
its  abutments  is  coextensive  with  the  entire 
excavation  in  the  highway,  and  is  not  to  be 
limited  to  the  exterior  line  of  the  stone  walls 
and  the  plank  structure  resting  on  those 
walls.  Titcomb  v.  Fitchburg  R.  Co.,  94  Mass. 
(12  Allen)  254,  259. 

Where  a  report  directing  the  erecting  of 
a  highway  bridge  required  a  wing  wall  to  be 
built  from  each  end  of  the  west  abutment 
to  the  bank,  and  "to  be  filled  up  with  stone 
and  gravel  well  compacted,"  the  space  includ- 
ed between  the  wing  walls  and  the  bank  con- 
stituted a  part  of  the  bridge.  Powers  v. 
Town  of  Woodstock,  38  Yt  44,  49. 

Approaohes  as  part  of. 

The  term  "bridge"  includes  not  only  the 
structure  spanning  the  chasm  over  which  it 
is  erected,  but  also  includes  the  approaches 
by  which  access  to  the  bridge  is  obtained, 
such  approaches  being  as  much  a  part  of 
and  appendages  to  the  bridge  as  the  bridge 
itself.  CJomraonwealth  v.  Inhabitants  of 
Deerfleld,  88  Mass.  (6  Allen)  449,  455;  Cullen 
V.  New  York,  N.  H.  &  H.  R.  Co.,  33  Atl.  910, 
912,  66  Conn.  211;  Rex  v.  Inhabitants  of 
West  Riding  of  York  Ck>unty,  7  East,  588, 
598;  Everett  v.  Bailey,  150  Pa.  152,  153,  24 
Atl.  700;  Penn  Tp.  v.  Perry  CJounty,  78  Pa. 
(28  P.  P.  Smith)  457,  459;  Taylor  Tp.  v. 
Lawrence  County,  17  Pa.  Co.  Ct.  R.  396,  397; 
Francis  v.  Franklin  Tp.,  36  Atl.  202,  203,  179 
Pa.  195;  Albee  v.  Floyd  County,  46  Iowa, 
177,  178;  Miller  v.  Boone  CJounty,  63  N.  W. 
352,  95  Iowa,  5;  Moreland  v.  Mitchell  Coun- 
ty, 40  Iowa,  394,  397,  398;  Driftwood  Valley 
Turnpike  CJo.  v.  Bartholomew  County  Ck)m'rs, 
72  Ind.  226,  236;  Shaw  v.  Saline  Tp..  71  N. 
W.  642,  643,  113  Mich.  342;  Tinkham  v. 
Town  of  Stockbridge,  24  Atl.  761,  762,  64  Vt 
480. 

The  approaches  to  a  bridge  within  rea- 
sonable limits— perliaps  300  feet— constitute 
a  part  of  the  bridge.  Rush  County  Com'rs 
V.  Rushville  &  y.  Gravel  Road  Co.,  87  Ind. 
502,505. 

The  term  **bridge"  may,  under  certain 
circumstances,  include  the  approach  there- 
to, thus  imposing  on  the  county  the  duty  of 
keeping  the  approach  in  repair.  Roby  v. 
Appanoose  (Jounty,  18  N.  W.  711,  713,  63 
Iowa,  118. 

The  approach  to  a  bridge  is  not  a  part 
thereof,  as  a  matter  of  law.  Nims  v.  Boone 
County,  66  Iowa,  272,  23  N.  W.  663. 

"Bridge,"  as  used  In  Act  1872,  §  1,  re- 
quiring the  cities  of  New  Haven  and  of  East 
Haven  to  build  and  maintain  a  bridge  over 
the  river  which  formed  a  boundary  between 
them,  includes  only  the  structure,  and  does 
not  include  the  embankment  necessary  for 
access  to  the  structure;  and  whether  the 
word  "bridge"  will  include  the  approaches 
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t6  the  slruelure  proper  depends  on  tBe  con- 
nection In  which  the  word  is  used,  and  is 
more  a  question  of  fact  than  of  law.  Phil- 
lips y.  Town  of  East  Haven.  44  Conn.  25, 
81. 

A  city  charter  provided  that  the  common 
council  might  from  time  to  time  order  the 
building  and  widening  or  repair  of  all 
bridges  crossing  railroads  in  the  city  in 
such  manner  as  In  their  Judgment  public 
convenience  might  require.  Held,  that  the 
word  "bridge"  as  used  in  the  charter  meant 
merely  the  bridge  proper,  to  the  exclusion  of 
embankments  and  approaches.  City  of  New 
Haven  v.  New  York  &  N.  H.  R.  Co.,  39 
Conn.  128.  131. 

In  Act  1862,  S  6,  providing  that  any 
bridge  or  bridges  erected  under  the  provi- 
sions of  this  act  shall  be  lawful  structures, 
and  shall  be  recognized  as  post  routes,  etc., 
"bridge"  does  not  Include  an  existing  street 
or  public  highway  over  lands  which  formed 
the  approaches  to  the  bridge,  but  is  confined 
to  the  actual  structure.  Kentucky  v.  Louis- 
ville Bridge  Go.  (U.  S.)  42  Fed.  241,  244. 

Pub.  Acts  1889,  c.  214,  p.  129,  author- 
izing the  owners  of  all  bridges  across  a  cer- 
tain river  between  certain  counties  to  trans- 
fer their  right,  title,  and  Interest  in  such 
bridges  to  the  counties,  and  making  It  the 
latter's  duty  thereupon  to  take  the  manage- 
ment of  said  bridges,  refers  only  to  bridge 
structures,  and  is  exclusive  of  approaches 
thereto.  The  approach  of  a  bridge  may 
sometimes  be  regarded  as  a  part  of  the 
bridge  itself,  and  sometimes  as  a  part  of 
the  highway  leading  to  the  bridge.  The  cir- 
cumstances of  each  case  must  control.  New 
Haven  and  Fairfield  Counties  v.  Town  of 
Milford,  80  Aa  768,  769,  64  Conn.  568. 

As   Imildlns* 

See  "Building  (In  Lien  Laws).** 

Oavseway,  embankmentsy  eto*,  as  part 
of. 

There  was  a  stone  wall  running  from  the 
abutment  of  a  bridge  to  the  bank  on  each 
side,  and  this  was  filled  In  with  dirt,  mak- 
ing an  approach  to  the  bridge.  The  dirt  ap- 
proach was  on  a  level  from  wall  to  wall. 
On  each  side  stringers  were  laid  on  the  dirt, 
and  a  plank  walk  made  on  the  stringers  for 
the  accommodation  of  passengers.  One  end 
of  this  walk  connected  with  the  bridge,  and 
the  other  with  the  sidewalk  on  the  street 
leading  to  the  bridge.  Such  sidewalk  was 
not  a  part  of  the  bridge.  Saunders  v.  Town- 
ship of  Gun  Plains,  76  Mich.  182,  42  N.  W. 
1088. 

An  embankment  contiguous  to  a  bridge, 
and  necessary  to  enable  teams  and  wagons 
to  cross  the  stream  over  the  bridge,  is  a  part 
of  the  bridge,  and  title  to  the  main  bridge 
carries  with  It  title  to  the  abutment  or  em- 


bankment   Daniels  y.  Intendant  &  Wardens 
of  Town  of  Athens,  55  Ga.  609,  611. 

The  word  in  a  statute  providing  that  a 
town  should  keep  In  repair  a  portion  of  a 
"bridge"  connecting  It  with  another  town 
means  the  structure  which  crosses  the 
stream,  and  its  approaches,  without  including 
the  causeways,  in  the  absence  of  any  custom, 
usage,  or  agreement  which  fixed  the  construc- 
tion to  be  given  to  the  word.  Inhabitants  of 
Swanzey  v.  Inhabitants  of  Somerset,  132 
Mass.  312,  814. 

**The  sale  of  a  bridge,  together  with  the 
houses  and  privileges  and  appurtenances 
thereunto  belongfng,"  passes  title  to  the  land 
on  which  the  bridge  rests.  Sparks  v.  Hess, 
15  Cal.  186  (cited  in  Indianapolis,  D.  &  W. 
Ry.  Co.  V.  First  Nat  Bank,  33  N.  IL  679, 
680,  134  Ind.  127). 

Culvert  for  surf aoe  watev* 

See,  also,  "Culvert" 

Bridges  are  built  over  streams  where 
they  cross  the  public  highway,  to  facilitate 
travel  and  to  render  it  convenient  at  all 
times.  The  object  of  their  erection  is  to  re- 
move either  a  permanent  or  temporary  ob- 
struction. Some  streams  are  so  deep  that 
they  cannot  be  crossed  at  any  time  except  on 
a  bridge,  while  others  are  not  impassable 
except  when  flooded,  but  a  bridge  is  indis- 
pensable to  a  free  and  safe  passage  orer 
either  at  all  seasons  and  in  all  conditions  of 
the  stream,  so  that  chosen  freeholdoti  hav- 
ing authority  to  build  bridges  can  constroct 
one  over  a  water  course  created  by  surface 
water.  McKinley  v.  Chosen  Freeholders  of 
Union  County,  29  N.  J.  Eq.  (2  Stew.)  164. 

A  bridge  "denotes  a  structure  of  wood, 
iron,  brick,  or  stone,  ordinarily  erected  over 
a  river,  creek,  pond,  or  lake,  or  oyer  a  ra- 
vine, railroad,  canal,  or  other  obstruction  in 
the  highway,  so  as  to  make  a  continuons  road- 
way and  afford  to  travelers  a  convenient 
passageway  from  one  bank  to  the  otlier.  A 
culvert  for  draining  surface  water  is*  not  a 
bridge."  Carroll  County  Com'rs  t.  Bailey. 
23  N.  B.  672,  673,  122  Ind.  46. 

Where  a  statute  authorizes  a  county  to 
levy  a  tax  in  aid  of  bridges,  the  bridge  must 
not  necessarily  cross  a  wator  course,  but  a 
bridge  over  a  dry  ravine  is  within  the  stat- 
ute. State  V.  Pierce  County  Sup*n»  87  N.  W. 
231,  232,  71  Wis.  321. 


Ferry. 

As  ferry,  see 


•Ferry.' 


A  bridge  is  a  permanent  and  stationary 

structure  extending  from  one  side  of  a 
stream,  or  other  obstruction  in  the  higfawnr. 
to  the  other.  A  ferry  for  the  transportatinu 
of  passengers  and  goods  from  one  side  of  the 
stream  to  the  other  cannot  be  regarded  as  a 
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bridge.    Parrot  v.  Lawrence  (U.  S.)  18  Fed. 
Gas.  1234,  1236. 

The  word  "bridge"  and  the  word  "ferry" 
are  equivalent  terms,  and  therefore  express 
power  to  establish  a  ferry  necessarily  Im- 
plies power  to  establish  a  toll  bridge.  Where 
the  power  to  establish  a  toll  ferry  has  been 
granted  in  any  city,  the  grant  by  necessary 
implication  sanctions  the  power  of  establish- 
ing as  a  substitute  for  the  toll  ferry  a  toll 
bridge.  OUff  y.  City  of  Shreyeport,  62  La. 
Ann.  1203,  27  South.  688. 

As  Uffliway  or  street* 
See  "Highway";  "Street" 


See  "Land.'* 

Parapet. 

The  fact  that  a  structure  was  without 
parapet  was  not  decisive  of  the  question 
whether  or  not  It  was  a  bridge,  nor  was  the 
fact  that  It  was  an  arch  over  water  flowing 
in  a  channel  between  banks,  though  nothing 
can  be  a  bridge  which  Is  not  built  over  such  a 
flow.    Rex  V.  Whitney,  8  Adol.  &  E.  69. 

Part  not  orer  water. 

A  whole  structure,  consisting  of  29  arch- 
es, which  had  from  time  immemorial  been 
treated  as  one  bridge,  and  the  whole  of  It, 
from  beginning  to  end,  Immemorlally  repaired 
by  the  county,  and  22  out  of  the  29  arches 
been  actually  rebuilt  by  the  county,  conclu- 
sively show  a  whole  structure  to  be  one 
"bridge,"  within  the  meaning  of  laws  requir- 
ing counties  to  repair  public  bridges,  there 
being  no  rule  of  law  prohibiting  every  part 
of  the  structure  from  being  treated  as  a 
bridge  under  which  water  does  not  flow  at  all 
times.  Reglna  v.  Inhabitants  of  Derbyshire, 
2  Q.  B.  745. 

As  public  bulldine* 

See  "Public  Building." 

Railroad  brid^re. 

The  crossing  of  a  river  by  a  railroad 
track  on  piers,  or  what  is  known  as  a  rail- 
road bridge,  Is  not  a  "bridge"  In  the  ordi- 
nary sense  of  the  term  in  which  it  Is  used 
in  legislation  concerning  toll  roads  and  bridg- 
es. Lake  v.  Virginia  &  T.  R.  Co.,  7  Nev.  294, 
307;  Bridge  Proprietors  v.  Hoboken  Land  & 
Improvement  Co.,  68  U.  S.  (1  Wall.)  116,  147, 
17  L.  Ed.  571;  McLeod  v.  Savannah,  A.  &  G. 
R.  Co..  25  Ga.  445.  456. 

"Bridge,"  as  used  In  McClel.  Dig.  p.  358. 
f  4,  making  the  burning  of  a  bridge  a  crim- 
inal offense,  is  "a  structure  usually  of  wood, 
stone,  brick,  or  iron,  erected  over  a  river  or 
other  water  course,  or  over  a  chasm,  rail- 
road, etc.,  to  make  a  passageway  from  one 
bank  to  the  other;  anything  supported,  at  the 
ends,  -which  serves  to  keep  some  other  thing 


from  resting  upon  the  object  spanned,  which 
forms  a  platform  or  staging  over  which  some-^ 
thing  passes  or  Is  conveyed.  Structures 
forming  parts  of  railway  beds,  by  which 
they  span  chasms,  streams,  ditches,  etc/' 
Duncan  y.  State,  10  South.  815,  817,  29  Fla. 
489. 

In  Its  widest  sense,  the  word  "bridge" 
applies  to  any  sort  of  structure  extending 
from  one  point  of  support  across  an  open 
space  to  another  point  of  support,  and  of 
sufllclent  strength  to  permit  the  transit  of 
some  material  object.  In  common  accepta- 
tion the  word  was  primarily  applied  to  struc- 
tures across  streams  for  the  passage  of 
travelers  in  ordinary  modea  Popularly  the 
word  "bridge"  came  to  mean  a  structure 
whose  primary  object  was  the  support  of 
persons,  animals*  and  vehicles  while  crossing 
a  stream  or  ravine,  but  the  word  as  now 
used  Includes  not  only  highway  bridges, 
but  also  structures  which  enter  into  and  form 
a  part  of  railroads.  Smith  Bridge  Co.  v. 
Bowman,  41  Ohio  St.  37,  56,  52  Am.  Rep. 
66. 

Ac  straotvre* 

Under  a  statute  authorizing  the  taxa- 
tion of  real  estate  structures,  and  station 
ary  personal  property  of  railroads  In  Its 
OTfrn  local  taxing  district,  a  bridge  will  be- 
held to  come  within  the  term  ''structures,"^ 
and  not  under  those  of  "roadbed"  or  **maiD 
track,"  the  taxable  valuation  of  which  was 
to  be  distributed  throughout  the  length  of 
the  line.  Cowen  v.  Aldrldge  (U.  S.)  114  Fed. 
44,  50.  51  O.  0.  A.  670. 

Viadvot. 

A  bridge  is  a  pathway  erected  over  a 
river,  canal,  road,  etc..  in  order  that  a  pas- 
sage may  be  made  from  one  side  to  the 
other.  It  Is  a  structure  usually  of  wood, 
stone,  brick,  or  iron,  erected  over  a  river  or 
other  water  course,  or  over  a  ravine,  railroad, 
etc.,  to  make  a  continuous  roadway  from  one 
bank  to  the  other,  and  hence  the  term 
"bridge"  may  be  appropriately  applied  to 
viaducts  constructed  by  a  railroad  company 
over  the  streets  of  a  city,  and  It  is  within 
the  power  of  the  city  to  require  such  via- 
ducts to  be  built  under  its  power  for  the  con- 
struction of  bridges.  City  of  Argentine  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  41  Pac.  946, 
947,  55  Kan.  730,  30  L.  R.  A.  255. 

Originally  the  term  "bridge"  applied  only 
to  structures  erected  over  such  waters  as 
fall  within  the  description  "flumen  vel  cur- 
sus  aquoB,"  but  modern  usage  has  given  it  a 
more  enlarged  signification,  and  Worcester 
defines  it  as  a  pathway  erected  over  a  river, 
canal,  road,  etc.,  In  order  that  a  passage 
may  be  made  from  one  side  to  the  other: 
and  it  includes  a  passageway  over  a  railroad. 
State  y.  Inhabitants  of  Gorham,  87  Me.  451, 
461. 
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In  tbe  statute  giving  boards  of  chosen 
freeholders  authority  to  construct  such 
bridges  as  may  be  proper  in  their  discretion, 
the  term  "bridge*'  means  any  structure  con- 
structed over  a  river,  stream,  ditch,  or  other 
place,  in  order  to  facilitate  the  passage  over 
the  same,  and  is  not  limited  to  a  structure 
spanning  a  water  course,  and  a  structure 
across  a  cut  comes  within  the  definition. 
Whitall  V.  Freeholders  of  Gloucester  County, 
40  N.  J.  Law,  302,  303,  305. 

The  construction  of  a  viaduct  over  a 
river  for  a  railway,  to  be  used  exclusively 
for  its  purpose,  is  not  a  "bridge"  within  the 
provision  of  a  charter  giving  a  corporation 
the  exclusive  franchise  of  maintaining  a 
bridge  at  a  certain  point  Proprietors  of 
Passaic  &  Hackensack  River  Bridges  v.  Ho- 
boken  Land  &  Improvement  Go.»  13  N.  J. 
Bq.  (2  Beasl.)  81,  91. 

It  has  been  authoritatively  adjudged 
that  the  simple  term  "bridge"  means  a  via- 
duct in  a  road  dedicated  to  common  use. 
Punk  V.  St  Paul  City  Ry.  Co.,  63  N.  W.  1099, 
1100,  61  Minn.  435,  437,  29  L.  B.  A.  206,  62 
AuL  8t  Rep.  60a 

As  wliarf • 
See  ••Wharf.*^ 

A.. 

BRIDGE  PIXSB. 

A  bridge  pier  Is  really  a  projecting 
wharf,  a  permanent  structure  attached  to 
and  firmly  connected  with  the  mainland,  and 
loading. a  vessel  from  such  a  place  one  would 
naturally  suppose  was  like  taking  In  a 
cargo  from  shore.  Johnson  v.  Northwestern 
Nat  Ins.  Co.,  89  Wis.  87,  90. 

BRIDLE  ROAD. 

The  term  "bridle  road,"  as  used  In  the 
location  of  a  private  way  made  out  by  the 
selectmen  of  a  town,  has  no  such  definite 
nor  well-settled  meaning  in  the  law  or 
by  common  usage  as  to  authorize  the  infer- 
ence that  it  was  intended  to  be  confined  to 
nse  by  horses  only,  and  as  equivalent  to 
"horseway,"  and  hence  does  not  exclude  the 
use  of  the  way  as  a  driftway  for  cattle. 
Flagg  V.  Flagg,  82  Mass.  (16  Gray)  175.  181. 

BRIEF. 

A  brief  Is  a  detailed  statement  of  a  par- 
ty's case.  Bouv.  Law  Diet  Burrill  defines 
It  as  an  abridgment  of  a  plaintiff's  or  de- 
fendant's case,  prepared  by  his  attorney  for 
the  instruction  of  counsel  on  a  trial  at  law. 
Gardner  v.  Stover,  43  Ind.  356,  357. 

A  brief  is  an  abbreviated  statement  of 
the  pleadings,  proofs,  and  aflSdavits  at  law, 
or  of  the  bill,  answer,  and  other  pleadings  in 
equity,  with  a  concise  narrative  of  the  facts 


of  the  plaintifT's  case,  or  of  the  defendant's 
defense,  for  the  instruction  of  counsel  at 
the  trial  or  hearing.  A  mere  copy  of  a  part 
of  the  assignment  of  errors  cannot  be  dig- 
nified with  the  name  of  ''brief."  Partner  v. 
HasUngs,  12  Ind.  654,  656. 

A  brief  is  a  mere  statement  of  the  points 
or  propositions  relied  on  to  reverse  or  afiSrm 
a  Judgment  and  of  the  matters  in  the  record 
pertinent  to  sustain  or  rebut  these  points, 
and  a  reference  to  the  authorities  relied  on 
by  the  parties,  and  should  not  contain  either 
arguments,  reasons,  conclusions,  or  infer^ 
ences.     Haley  v.  Davidson,  48  Tex.  615.  618. 

A  brief  should  embrace  nothing  but  tbe 
propositions,  set  forth  clearly,  distinctly,  and 
separately,  which  are  relied  on  for  the  re- 
versal of  the  Judgment  and  the  matters  in 
the  record  pertinent  to  the  proper  determina- 
tion of  each  proposition,  and  a  citation  of  the 
authorities  relied  on  to  maintain  the  validity 
or  correctness  of  the  propositions  thus  assert- 
ed, and  should  not  include  inferences  and 
deductions  either  from  tbe  authorities  cited 
or  from  matters  stated  in  the  record,  bat 
such  inferences  aod  deductions  should  be  pre- 
sented to  the  court  by  an  oral,  written,  or 
printed  argument  Shanks  v.  Carroll,  SO  Tex. 
17.20. 

The  word  "brief"  is  synonymous  in  law 
with  "points  and  authorities,"  being  a  con- 
densed statement  of  the  propositions  of  law 
which  counsel  desire  to  establish,  indicating 
the  reasons  and  authorities  which  sustain 
them.  Duncan  v.  Kohler,  84  N.  W.  694. 
595,  87  Minn.  379. 

A  mere  statement  of  the  opinion  of  coun- 
sel is  not  a  brief,  and  where  such  a  statement 
is  filed  by  appellant  the  court  Is  warranted 
in  affirming  the  Judgment  without  examina- 
tion of  the  merits.  Haberlaw  t.  Lake  Shore 
&  M.  S.  a  Co.,  78  111.  App.  261. 

A  brief  cannot  be  treated  as  an  assign- 
ment of  errors,  for  a  brief  is  an  abridged 
statement  of  the  party's  case — a  summary  of 
the  points  or  questions  In  Ismie.  In  general 
legal  usage  a  brief  is  in  no  sense  a  pleading. 
It  contains  a  statement  of  tbe  facts  shown 
by  the  record,  and  the  points,  authorities, 
and  arguments  relied  upon  to  sustain  the 
contention  presented  for  consideration. 
Lamy  v.  Lamy,  12  Fac.  650»  4  N.  M.  ifotoM.) 
43. 

BRIEF  STATEMENT. 

A  "brief  statement"  is  a  substitute  for 
a  special  plea,  and,  where  it  purports  to 
give  notice  of  matter  which  is  a  full  answer 
to  the  plaintiff's  declaration,  it  should  con- 
tain all  the  substantial  elements  of  a  special 
plea.  Precision  and  exactness  are  not  neces- 
sary, but  substance  is  essential.  Folaom  ▼. 
Brawn,  25  N.  H.  (5  Fost)  114^  120. 
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The  term  "brief  statement"  conyeys  the 
idea  of  a  short  notice,  without  formal  or 
fuil  statements,  of  the  matters  relied  upon. 
Such  brief  statement  cannot  prevent  either 
party  from  oflfering  testimony  appropriate 
.  under  the  general  issue.  Nor  can  the  omis- 
sion of  a  denial.  In  a  brief  statement,  of  some 
matter  alleged  In  the  statement,  control  or 
decide  the  effect  of  testimony  properly  re- 
ceived under  it  Such  brief  statement  ap- 
pears to  have  been  considered  as  amounting 
to  little  more  tl^an  notice  of  special  matter 
to  be  given  in  evidence  under  it  Trask  v. 
Patterson,  29  Me.  499,  502  (citing  Potter  w. 
Tltcomb,  13  Me.  86). 

BBIEFIiT. 

The  statute  relating  to  contested  elec- 
tions, and  providing  that  the  person  wishing 
to  contest  an  election  might  give  notice  in 
writing  to  the  persons  whose  election  he  In- 
tends to  contest,  "stating  the  cause  of  such 
contest  briefly,"  means  stating  the  fact  which 
gires  rise  to  the  right  to  contest  or  consti- 
tuting the  ground  of  such  contest  To  do 
thlB  briefly,  certainty  Is  required,  but  not 
tedmical  precision  of  averment  and  only 
that  degree  of  certainty  In  the  statement  of 
facts  as  wUl  serve  to  notify  the  adverse  par- 
ty of  the  particular  cause  upon  which  the 
contest  Is  founded.  Whitney  v.  Blackburn, 
21  Pac  874,  876^  17  Or.  564,  11  Am.  St  Rep. 
857. 

Under  a  statute  requiring  a  recognizance 
to  briefly  state  the  nature  of  the  offense,  it 
Is  held  that  a  recognizance  which  gives  the 
name  of  the  offense  is  a  sufficient  compli- 
ance with  the  statute.  State  ▼•  Birchim,  9 
Nev.  95,  99.  100. 

BRING. 

''Bringing,'*  as  used  In  Rer.  St  La.  f 
1010,  authorizing  the  bringing  of  a  person 
accused  of  crime  before  the  district  Judge, 
Includes  an  application  of  the  state  for  a 
preliminary  examination  of  the  accused  per- 
son, formally  made  to  the  Judge.  State  ex 
reL  Attorney  General  v.  Brunot  28  South. 
990,  997,  104  La.  237. 

An  allegation.  In  an  affidavit  for  an  ap- 
peal, that  the  appeal  was  not  "brought  for 
delay,"  should  be  construed  as  synonymous 
with  the  allegation  that  it  was  not  'intend- 
ed for  delay,"  as  used  in  the  statute  requir- 
ing the  affidavit  to  allege  that  It  was  not 
intended  for  delay.  New  Brunswick  Steam- 
boat A  Canal  Transp.  Go.  v.  Baldwin,  14 
N.  J.  Law  (2  J.  S.  Green)  440,  442. 

Though  a  writ  Is  issued  or  a  suit  is  in- 
stituted for  some  purposes  at  the  time  it 
becomes  a  perfected  process,  and  though  the 
service  of  the  writ  la  sometimes  the  com- 


mencement of  the  suit  the  mere  making  a 
writ  or  petition,  without  summons  or  cita- 
tion, and  signed  by  no  magistrate  or  Judicial 
authority,  will  not  constitute  the  commence- 
ment of  the  suit  or  the  "bringing  of  the  peti- 
tion or  bill."  Consequently,  where  petition 
for  divorce  was  made  and  dated  prior  to 
the  expiration  of  two  years'  required  res- 
idence of  the  plaintiff,  but  the  summons  and 
order  of  notice  by  publication  were  not  sign- 
ed by  the  clerk  and  issued  until  after  the  ex- 
piration of  the  two  years,  the  petition  or  bill 
could  not  be  said  to  have  been  prematurely 
brought  within  the  meaning  of  the  statute. 
Blaln  T.  Blaln,  45  Vt  638,  54ft. 

In  ref  erenoe  to  actions. 

To  "bring  an  action"  has  a  settled  cus- 
tomary legal,  as  well  as  general,  meaning, 
and  refers  to  the  initiation  of  legal  proceed- 
ings in  a  suit  Hames  v.  Judd,  18  Civ.  Proc. 
R.  324,  825,  9  N.  Y.  Supp.  743. 

A  suit  is  "brought"  at  the  time  Is  Is  com- 
menced. Rawle  T.  Phelps  (U.  S.)  20  Fed.  Cas. 
820,821. 

A  suit  Is  "brought"  when  In  law  It  Is 
commenced,  and  there  is  no  signification  in 
the  fact  that  in  the  legislation  of  Congress 
on  the  subject  of  limitations  the  word  "com- 
menced" is  sometimes  used,  and  at  other 
times  the  word  "brought"  In  this  connec- 
tion the  two  words  evidently  mean  the  same 
thing,  and  are  used  interchangeably.  Gold- 
enberg  v.  Murphy,  2  Sup.  Ct  388,  889,  108 
U.  S.  162,  27  L.  Ed.  686;  Kaeiser  v.  Illinois 
Cent  R.  Co.  (U.  S.)  6  Fed.  1,  4;  United 
States  V.  American  Lumber  Co.  (U.  8.)  80 
Fed.  309,  315. 

"Brought**  used  In  connection  with  a 
suit  brought,  means  Instituted,  commenced. 
Berger  v.  Douglas  County  Com*rs  (U.  8.) 
5  Fed.  23,  26. 

Act  March  8, 1875,  fi  5,  authorizes  the  re- 
moval to  the  federal  Circuit  Court  of  a  suit 
"brought"  by  a  state  in  its  own  courts 
where  the  suit  arises  under  the  Constitution 
and  laws  of  the  United  States.  Held,  that 
a  suit  is  not  "brought"  within  such  section 
until  the  defendant  has  submitted  himself 
to  the  Jurisdiction  of  the  court  and  hence, 
where  the  case  stood  on  the  summons  and  an 
alleged  service,  the  complaint  the  special  ap- 
pearance of  the  company  for  the  purposes 
of  Its  motion  to  vacate  the  services,  and  a 
petition  for  removal,  there  was  no  suit 
brought  within  the  meaning  of  the  statute, 
It  not  being  certain  that  the  defendant  was 
legally  within  the  Jurisdiction  of  the  court 
Germanla  Life  Ins.  Co.  v.  Wisconsin,  7  Sop. 
Ct  260,  262,  119  U.  S.  478,  30  U  Ed.  461. 

The  word  "brought"  as  used  in  a  statute 
relating  to  actions  brought  for  the  support 
of  a  pauper,  is  not  inappropriate  to  designate 
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an  action  which  had  been  commenced  at  any 
time  before  the  trial,  and  it  does  not  neces- 
sarily designate  one  commenced  after  the 
action  or  trial  was  commenced.  Inhabitants 
of  Bangor  y.  Inhabitants  of  Brunswick,  83 
Me.  352.  355. 

"Brought,"  when  used  in  the  term  "ac- 
tion brought"  or  "writ  brought,"  means  "ob- 
tained" or  "gotten."  and  signifies  the  same 
as  "sned  out,"  because  the  plaintiffs  made 
suit  or  secta  to  the  King,  to  the  Chancellor, 
or  to  the  clerk,  as  In  different  ages  the  prac- 
tice altered  and  obtained;  not  a  mere  blank 
form  as  we  use,  but  a  writ  filled  up  with 
the  dates,  terms,  etc.,  ready  for  service,  like 
only  the  writs  we  now  obtain  from  the 
clerks,  as  writs  of  execution  filled  up,  and 
hence,  when  thus  obtained,  they  are  prop- 
erly said  to  be  "sued  out."  By  the  procure- 
ment of  a  blank  form  from  the  clerk  or  an 
attorney,  an  action  Is  not  "brought,"  such 
form  not  being  a  writ,  though  by  procure- 
ment of  such  a  form,  suitably  filled  up  and 
intended  to  be  served,  the  writ  or  action 
may  be  called  "commenced,"  "sued  out,"  or, 
in  the  language  of  statutes,  "brought"  'So- 
ciety for  Propagating  the  Gospel  v.  Whit- 
comb,  2  N.  H.  227.  229. 

A  suit  may  be  '^prosecuted"  after  it  has 
been  begun,  but  the  "bringing  of  a  suit"  Is 
its  initiation.  The  one  phrase  applies  to  the 
further  conduct  of  a  suit,  and  the  other 
to  the  beginning  of  a  new  suit  Buecker  y. 
Carr,  47  Ati.  34,  36,  60  N.  J.  Bq.  800. 

Code  Civ.  Proc,  8  3268,  relating  to  se- 
curity for  costs,  provides  that  defendant  may 
require  such  security  **ln  an  action  brought 
in  a  court  of  record."  Held,  that  the  word 
"brought,"  as  used  In  this  section,  signifies 
"begun,"  or  "commenced."  The  phrase  '*to 
bring  an  action"  has  a  settled  customary 
legal  meaning,  as  well  as  a  general  meaning, 
and  refers  to  the  initiation  of  legal  proceed- 
ings. The  fact  that  the  word  "commenced" 
is  used  in  the  same  section  as  applied  to  the 
beginning  of  an  action  does  not  confiict  with 
this  view,  since  the  two  expressions, 
••brought*'  and  "commenced,"  mean  the  same 
thing.  The  word  "brought"  has  never  been 
used  as  synonymous  with  "removed"  In  cases 
of  removal  of  actions  from  one  court  to  an- 
other, and  therefore  the  removal  of  an  ac- 
tion cannot  be  held  to  be  its  commencement 
within  such  section.  Hames  v.  Judd,  9  N. 
Y.  Supp.  743,  744,  note. 

The  bringing  of  a  suit  may  be  by  retain- 
ing the  attorney  for  the  purpose,  either  alone 
»r  in  conjunction  with  others,  or  recognizing 
a  retainer  made  by  an  assumed  agent,  or 
actually  engaging  to  defray  the  expenses  of 
a  nominal  plaintiff  retaining  an  attorney  In 
his  own  name;  he  alone  being  liable  to  the 
attorney  in  the  first  instance.  Whitney  y. 
Cooper  (N.  T.)  1  Hill,  629,  683. 


An  action  is  **brought,"  within  the  stat- 
ute authorizing  entry  of  a  rule  of  reference 
after  suit  brought,  after  the  defendant  makes 
his  appearance,  which  is  not  until  bail  filed. 
Hertzog  y.  Ellis,  3  Bhi.  209,  212. 

In  reference  to  criminal  procccdJaisa* 

Criminal  proceedings  cannot  be  said  to 
be  "brought"  until  a  formal  charge  is  openly 
made  against  accused,  either  by  indictment 
presented  or  Information  filed  in  court,  or, 
at  least,  by  complaint  before  a  magistrate. 
The  mere  submission  of  a  bill  of  indictment 
to  the  grand  jury  and  the  examination  of 
witnesses  do  not  constitute  the  bringing  of 
a  charge.  Post  v.  United  States,  16  Sup. 
Gt  611,  613,  161  U.  S.  583,  40  Lw  Bd.  81& 

In  reference  to  certiorari  or  writ  of  or^ 
ror. 

A  writ  of  certiorari  Is  not  ••brought" 
within  the  meaning  of  Code  1882,  §  2920, 
providing  that  such  a  writ  must  be  brought 
within  three  months  after  Judgment,  until 
it  is  filed  in  the  clerk's  ofllce.  HUt  y.  Young, 
43  S.  E.  76,  77,  116  Ga.  708  (citing  Barrett  y. 
Devlne,  60  Oa.  632). 

A  writ  of  error  is  not  •'brought"  in  the 
legal  meaning  of  the  ferm,  until  It  is  filed 
in  the  court  which  rendered  the  Judgment 
Stevens  v.  Clark  (U.  S.)  62  Fed.  321,  824,  10  C 
C.  A.  379  (citing  Brooks  v.  Norris.  62  U.  S.  [11 
How.]  204,  13  L.  Ed.  665);  Credit  Co.  y. 
Arkansas  Cent  Ry.  Co.,  9  Sup.  Ct  107,  128 
U.  S.  258,  32  L.  Ed.  448;  Scarborough  y. 
Pargoud,  2  Sup.  Ct  877,  878^  108  U.  &  '667, 
27  L.  Ed.  824. 

"Brought,"  as  applied  to  writs  of  error, 
means  the  issuance  of  the  writ  by  proper 
authority,  and  the  filing  of  the  same  in  the 
proper  court,  and  is  used  synonymously  Id 
the  statutes  of  the  United  States,  in  the  deci- 
sions of  the  courts,  and  In  the  text-books 
with .  "sued  out"  City  of  Waxahachie  ▼. 
Color  (U.  S.)  92  Fed.  284^  286^  d4  a  a  A. 
349. 

BRING  IN* 

"Bring  in,"  as  used  in  a  statute  prohib- 
iting any  master  of  a  vessel  from  bringing 
in  any  negro,  mulatto,  or  any  other  person  of 
color  into  the  country^  seems  to  indicate^ 
and  is  most  commonly  employed  as  indicat- 
ing, the  action  of  a  person  on  anything. 
animate  or  Inanimate,  which  is  itself  passive. 
It  is  true  that  a  vessel  coming  into  port  is 
the  vehicle  which  brings  in  her  crew,  but 
we  do  not  in  common  language  say  that  the 
mariners  were  brought  in  by  a  iiarticnlar 
person.  We  rather  say  that  they  brought  la 
the  vessel,  and  the  words  to  ••bring  in"  or 
••import"  are  particularly  applicable  to  per- 
sons not  concerned  in  the  navigation  of  the 
vessel,  so  that  the  statute  does  not  apply  to 
colored  seamen  employed  in  nayigating  sodi 
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■hip  or  vessel.    Wilson  y.  United  Btatea  (U. 
6.)  90  Fed.  Gas.  239,  244. 

Am  import  or  eater. 

When  the  subject  is  persons,  "importing" 
and  ''bringing  in"  are  synonymous  terms. 
No  distinction  can  be  made  in  the  law  be- 
tween the  '^Importation"  of  persons  and 
"bringing  in"  of  persons.  United  States  y. 
Pagliano  (U.  S.)  58  Fed.  1001,  1008. 

Rey.  St.  i  2164,  Act  July  6,  1884,  c.  220, 
I  11,  23  Stat  117  [U.  S.  Comp.  St.  1901,  p. 
1310],  making  It  a  crime  to  "bring  into  the 
United  States"  any  Chinese  person  not  law- 
fully entitled  to  enter,  does  not  refer  to  per- 
sons already  within  the  United  States,  or 
to  persons  who  arriye  on  a  yessel  from  a 
port  or  place  out  of  the  United  States.  Unit- 
ed States  y.  Wilson   (U.  S.)   60   Fed.   890, 

The  reyenue  laws  use  the  wo^s  "to 
import,"  "to  bring  in,"  '^to  introduce."  as 
synonymous.  Thus  the  act  of  August  30, 
1842,  I  19  (6  Stat.  665),  "If  any  person  shaU 
knowingly  and  willfully  with  intent  to  de- 
fraud the  reyenue  smuggle  or  clandestinely 
Introduce  into  the  United  States,"  the  act  of 
July  18. 1886,  I  4  (14  Stat  179),  "if  any  person 
shall  fraudulently  or  knowingly  import  or 
bring  into  the  United  States,"  etc.;  and 
there  are  many  others.  Under  these  stat- 
utes smuggling  or  bringing  in  or  introducing 
goods  has  been  held  by  both  the  Olrcuit  and 
District  Courts  for  a  long  course  of  years 
to  be  proved  by  evidence  of  a  secret  landing 
of  goods  without  paying  or  securing  the  du- 
ties. United  States  v.  Jordan  (U.  S.)  26  Fed. 
Cas.  661.  662. 

"Brought  in,"  as  used  in  a  verdict  In  an 
action  for  forfeitures  under  the  customs  reve- 
nue laws  that  the  goods  were  "brought  in 
with  Intent  to  defraud  the  United  States," 
is  equivalent  to  an  allegation  that  the  acts 
alleged  in  the  information  were  done  with 
fraudulent  intent,  as  required  to  be  specially 
found  by  18  Stat  189,  as  "brought  in"  may 
be  fairly  construed  as  having  reference  to 
entering  or  attempting  to  enter  by  the  means 
specified.  Origet  v.  United  States,  8  Sup.  Ct 
846,  849,  125  U.  S.  240,  31  L.  Ed.  748. 

As  proseat. 

"Brought  In."  as  used  in  a  statute  giving 
the  orphans'  court  the  power  to  decree  that 
all  creditors  of  an  estate  of  a  deceased  per- 
son who  have  not  brought  in  tbelr  claims 
shall  be  barred  from  any  action  thereon 
against  an  executor  and  administrator,  ex- 
cept, etc,  means  not  presented  in  writing, 
wltb  the  formalities  and  under  the  oath 
required  by  statute  to  make  the  bringing  In 
of  a  claim  effectual.  Newbold  v.  Fenimore, 
21  AU.  939,  940.  58  N.  J.  Law  (24  Vroom) 
807. 


BRING  OUT. 

"Bringing  out  a  boat"  Is  a  common 
phrase  among  boatmen.  It  is  usually  ap- 
plied to  the  building  of  a  new  boat  It  ma> 
also  be  understood  as  applying  to  a  boat 
newly  repaired,  or  newly  brought  out  when 
merely  laid  up  for  the  sea.  Madison  County 
Coal  Co.  y.  The  Colona,  36  Mo.  446,  449. 

BRING  UP. 

OliUd. 

A  will  directing  that  the  expenses  of  edu- 
cating a  legatee  and  bringing  him  up  to 
maturity  shall  be  paid  out  of  that  part  of 
the  testator's  estate  given  to  the  legatee 
does  not  show  that  the  testator  Intends  that 
I  the  legatee  shall  only  be  clothed  and  fed, 
"but  doubtless  intended  that  his  bringing  up 
should  include  an  education  according  to  the 
inclination  and  capacities  and  suited  to  his 
situation  and  circumstances  in  life."  Con- 
diet's  Ex'rs  y.  King,  13  N.  J.  Bq.  (2  Beasl.) 
875.  380. 


Within  the  meaning  of  a  will  providing 
I  that  a  legatee  should  educate  and  bring  up 
the  testator's  daughter,  the  expression  "bring 
up"  requires  personal,  parental  care,  as  well 
as  furnishing  subsistence  to  the  daughter. 
Merrill  v.  Emery,  27  Mass.  (10  Pick.)  507. 

Transcript  of  r«oord. 

A  certificate  of  the  clerk  of  the  Supreme 
Court  that  the  transcript  of  a  record  has 
not  been  "brought  up"  within  the  time  fixed 
is  equivalent  to  a  certificate  that  the  tran- 
script has  not  been  filed  within  that  time. 
Champomler  y.  Washington,  2  La.  Ann. 
1013. 


BRINGING  MONET  INTO  COURT. 

"Bringing  money  Into  court,**  says  Bou- 
vier,  is  the  act  of  depositing  money  in  the 
hands  of  the  public  officers  of  the  court  for 
the  purpose  of  satisfying  a  debt  or  duty, 
and,  as  a  clerk  of  the  court  is  a  proper  cus- 
todian of  moneys  paid  into  court,  his  recep- 
tion of  money  under  an  order  to  referees  to 
sell  certain  land  as  produced  by  law,  and 
bring  the  proceeds  into  court  is  done  in 
his  official  capacity.  Dirks  y.  Juel,  80  N.  W. 
1045,  1046,  59  Neb.  353. 


BRISK  WIND. 

The  words  "brisk  wind"  include  a  wind 
blowiug  at  the  rate  of  22  miles  an  hour. 
The  Snap  (U.  8.)  24  Fed.  292,  298. 


BRISTLINGS. 

"Brlstllngs"  are  the  young  of  the  herring, 
a  family  distinct  from  that  to   which  the 
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sardines  belong.    In  re  Wieland  (U.  S.)  d8 
Fed.  99,  100. 

BRITISH. 

Act  March  8,  1813,  which  provides  that 
it  shall  be  lawful  for  any  person  or  persons 
to  sink,  burn,  or  destroy  any  "British  armed 
vessel  of  war"  during  the  present  war,  was 
construed  to  include  vessels  which  belong 
to  the  British  navy,  and  used  for  hostile 
purposes,  being  armed  with  muskets,  pikes, 
cutlass,  etc,  Parlin  v.  United  States,  1  Gt  CI. 
174.  176. 

BBinSH  BBIO. 

The  description  of  a  vessel  In  a  marine 
policy  as  a  ''British  brig"  does  not  imply 
that  the  vessel  is  a  British  registered  vessel, 
but  simply  that  she  Is  owned  by  a  British 
subject  Mackie  v.  Pleasants,  2  Bin.  363, 
372. 

BRITISH  SEAMEIf. 

The  expression  ''British  seamen"  in  Mer- 
chants Shipping  Act,  S  267,  may  properly 
mean  one  who,  whatever  his  nationality,  is 
serving  on  board  a  British  ship,  for  when- 
ever a  ship  bears  a  nation's  flag  it  is  to  be 
treated  as  a  part  of  the  territory  of  that  na- 
tion, a  ship  being  regarded  as  a  kind  of  a 
floating  island,  and,  though  the  ship  might 
float  into  the  territory  of  another  nation, 
that  would  not  prevent  the  country  whose 
flag  she  bore  from  legislating  in  regard  to  the 
conduct  of  sailors  on  board  her,  so  as  to  give 
the  courts  of  such  country  jurisdiction  of 
crimes  committed  on  board  the  ship,  though 
within  the  jurisdiction  of  a  foreign  port; 
and  therefore,  though  a  defendant  charged 
with  crime  be  an  American  citizen,  yet, 
where  he  embarks  by  his  own  consent  on 
board  a  British  ship  as  a  part  of  the  crew, 
he  must  be  considered  as  being  within  British 
Jurisdiction.  Ross  v.  Mclntyre,  11  Sup.  Ct 
897,  904,  905,  140  U.  B.  453,  85  L.  Ed.  581. 

BRITISH  WEIGHT. 

This  words  "British  weight,*'  in  a  charter 
I>arty,  if  it  appears  from  the  evidence  to 
have  two  meanings,  one  referring  to  gross 
weight  and  the  other  net  weight  creates  a 
latent  ambiguity,  and  parol  evidence  is  ad- 
missible to  show  the  meaning  of  the  term  in 
commercial  usage.  Bulow  y.  Goddard  ( 
G.)  1  Nott  &  McC.  45,  51,  9  Am.  Dec.  663. 

BROAD-TIRED  WAGON. 

"Broad-tired  wagon,"  as  used  In  St  1889 
(Acts  1889,  p.  378;  Bums'  Ann.  St  1894,  | 
2047;  Homer's  Ann.  St  1897,  %  6600),  making 
it  an  offense  to  haul  over  turnpikes  and 
gravel  roads  in  specified  weather  loada.of 
more  than  2,500  pounds  in  a  "broad-tired 


wagon,"  Is  not  a  technical  phrase  having  a 
peculiar  and  appropriate  meaning  in  law,  but 
is  to  be  taken  in  its  plain,  or  ordinary  and 
usual,  sense,  which  means  a  wagon  having 
wheels  with  tires  which  are  broad.  If  tires 
of  particular  widths  be  compared,  it  is  easy 
to  say  which  is  comparatively  narrow  and 
which  is  comparatively  broad,  but  without 
any  prescribed  standard  it  is  impossible  to 
say,  as  a  matter  of  law,  that  a  tire  two  Inches 
wide  is  certainly  either  a  narrow  tire  or  a 
broad  tire.  The  meanings  of  the  separate 
words  in  the  phrase  "narrow-tired  wagon**  is 
plain,  but  the  word  "broad"  describes  not 
certain,  but  uncertain,  comparative  vTldths, 
and,  no  standard  of  comparison  being  pro- 
vided by  the  law,  it  renders  the  phrase  in 
which  it  occurs  uncertain  and  Indefinite.  A 
particular  tire  may  be  broad  or  narrow  ac- 
cording to  the  width  of  another  tire  or  other 
tires  of  different  widths  with  which  for  the 
occasion  it  is  being  compared.  Cook  t.  State^ 
59  N.  B.  489,  491,  26  Ind.  App^  278. 

BROKEN. 

See  "Break.** 

Where,  on  a  trial  of  a  prosecution  for 
burglary,  the  court  charged  "if  the  brick 
walls  of  the  building  were  In  the  nighttime 
broken  and  any  entry  made  into  the  walls 
so  broken,"  the  language  should  be  constmed 
as  meaning  "if  the  walls  were  broken  through, 
and  the  entry  made  into  the  walls  so  broken.'* 
Commonwealth  v.  Olover,  111  Mass.  885, 
403. 

BROKElf  DOWN. 

The  term  "broken  down  in  his  loins,'* 
when  used  in  reference  to  a  horse,  means 
that  the  horse  Is  so  feeble  in  the  rear  part 
of  his  back  that  his  usefulness  and  value 
are  greatly  impaired.  In  such  case  he  can 
neither  carry  nor  draw  such  burdens  as 
sound  horses  ordinarily  do,  and  the  fact 
that  he  is  in  such  a  condition  is  a  breach 
of  a  warranty  of  soundness.  State  t.  Sh^^ 
rill,  95  N.  C.  663,  665. 

BROKEN  GRANITE* 

The  words  "broken  granite,**  as  used  In  a 
specification  for  public  Improvements,  would 
include  only  small  pieces  or  fragments,  and 
the  meaning  intended  is  also  to  be  gathered 
from  the  context  These  small  pieces  or 
fragments  of  granite  are  to  be  used  in  the 
making  of  concrete,  and  the  making  and  nse 
of  concrete  for  pavements  have  become  ao 
common  that  the  public  generally  are  familiar 
with  them,  and  the  apparent  meaning  of  an 
ordinance  providing  that  the  broken  granite 
shall  pass  through  rings  of  a  certain  sise  Is 
that  such  l)roken  piecses  shall  not  be  larger 
than  a  certain  size.  Gage  v.  City  of  Ghlcafo, 
66  N.  E.  374,  376,  201  UL  93. 
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BROKER. 

See  "Bill  and  Note  Broker*';  "Commer- 
cial Agent  or  Broker";  "Exchange 
Broker";  "Insurance  Broker";  "In- 
yestment  Broker";  "Local  Commercial 
Broker";  "Merchandise  Broker";  "Note 
Broker";  "Pawnbroker'*;  "Pine  Land 
Broker";  "Produce  Broker";  "Beal 
Estate  Broker";  "Ship  Brokers"; 
"Stockbroker." 

As  acting  in  fiduciary  capacity,  see  "Fi- 
duciary Capacity  or  Character.** 

As  agent,  see  "Agent" 

A  broker  is  an  agent  employed  to  make 
bargains  and  contracts  between  other  per- 
sons in  matters  of  trade  and  commerce  or 
navigation,   for  a   compensation   commonly 
called  "brokerage."    Story  on  Agency;   Hig- 
gins  V.  Morre.  34  N.  Y.  417,  418;  Wyckoff  y. 
BLssell,  48  N.  Y.  Supp.  1018,  1019,  24  App. 
Div.  66;   White  v.  Brownell  (N.  Y.)  8  Abb. 
Prac.  (N.  S.)  318,  326;  Oondlct  ▼.  Cowdrey,  6 
N.  Y.  Supp.  187,  188,  67  N.  Y.  Super.  Ct  (25 
Jones  &  S.)  66;    State  ▼.  Duncan,  84  Tenn< 
(16  Lea)  75,  78;  Spears  v.  Loague,  46  Tenn. 
(6  Cold.)  420,  422;  Parker  v.  Walker,  8  S.  W. 
391,  392,  86  Tenn.  (2  Pickle)  566;    Hedden 
y.  Shepherd,  29  N.  J.  Law  (5  Dutch.)  834,  840; 
llilliken  t.  Woodward,  45  AU.  796,  798,  64 
N.  J.  Law,  444;   Stout  y.  Humphrey,  55  Atl. 
281,  282,  69  N.  J.  Law,  436;    Henderson  y. 
State,  50  Ind.  234,  339;    Haas  v.  Ruston,  42 
N.  E.  298,  301,  14  Ind.  App.  8,  56  Am.  St 
Bep.  288;   aty  of  Portland  y.  O'Neill,  1  Or. 
218,  219;    Baker  y.  State,  12  N.  W.  12.  17, 
54  Wis.  868;   Bdgertbn  y.  llichels,  26  N.  W. 
•748,  750,  66  Wis.  124;    United  States  y.  Si- 
mons (U.  S.)  27  Fed.  Cas.  1080,  1081;  North- 
rap  y.  Shook  (17.  S.)  18  Fed.  Os.  375,  379; 
Blchmond  y.  Blake,  10  Sup.  (?t  204,  205,  182 
U.  S.  592,  83  L.  Ed.  481;  Warren  y.  Shook, 
91  U.  S.  704,  710,  23  L.  Ed.  421;   Braun  y. 
City  of  Chicago,  110  111.  186,  194;  Saladin  y. 
Bfltchell,  45  111.  79,  83;  Douthart  y.  Congdon, 
e4   N.  B.  848,  197  111.  849,  90  Am.  St  Rep. 
ie7;    Clark  y.  Cumming,  77  Ga.  64,  67,  4 
Am.  St.  Rep.  72;    Grajiam  y.  Duckwall,  71 
Ky.  (8  Bush)  12,  16;  Adkins  y.  City  of  Rich- 
mond, 34  S.  B.  967,  968,  98  Ya.  91,  47  L.  R. 
Al«  583,  81  Am.  St  Rep.  705;   Hamberger  y. 
Marcus,  27  Ati.  681,  682,  157  Pa.  138,  37  Am. 
St.  Bep.  719;  City  of  Little  Rock  y.  Barton, 
33  Ark.  436,  444;   Hinckley  y.  Arey,  27  Me. 
(14  Shep.)  362,  364;   Pott  v.  Turner,  6  Bing. 
702,  706.    He  is  a  mere  negotiator  between 
otber  parties,  and  never  acts  in  his  own 
name,  but  in  the  name  of  those  who  em- 
ploy him.     Henderson  y.  State,  60  Ind.  234, 
239;    Hedden  y.  Shepherd,  29  N.  J.  Law  (5 
Dntch.)  334,  340;  Saladin  y.  Mitchell.  45  111. 
79,  83;  Parker  y.  Walker,  8  S.  W.  391.  392, 
86  Tenn.  (1  Pickle)  566;  Haas  y.  Rush  ton,  42 
N.    EI  298,  301,  14  Ind.  App.  8,  56  Am.  St 
Rep.  288;   Southack  y.  Lane,  52  N.  Y.  Supp. 
687,  688,  23  Misc.  Rep.  515.    He  must  exer- 
cise such  customary  skill  as  is  requisite  to 


effectuate  the  business  which  he  has  in  hand. 
Milliken  y.  Woodward,  45  Atl.  796,  798,  64  N. 
J.  Law,  444.  The  duty  of  a  broker  consists 
in  bringing  the  minds  of  the  yendor  and 
yendee  to  an  agreement  He  must  produce  a 
purchaser  ready  and  willing  to  enter  into  a 
contract  on  the  employer's  terms.  Oondlct 
y.  Cowdrey,  5  N.  Y.  Supp.  187,  188,  57  N. 
Y.  Super  Ct  (25  Jones  &  S.)  66.  He  is  a 
person  whose  business  it  is  to  bring  the 
buyer  and  seller  together.  He  may  or  may 
not  be  concerned  in  negotiating  the  bargain, 
and  he  therefore  becomes  entitled  to  his 
compensation  when  he  procures  for  his  prin- 
cipal a  party  with  whom  the  principal  is 
satisfied,  and  who  actually  contracts  for  the 
purchase  or  sale  of  the  property  at  a  price 
acceptable  to  the  owner.  Keys  y.  Johnsoir. 
68  Pa.  (18  P.  P.  Smith)  42. 

Lord  Chief  Baron  Comy,  N.  S.,  of  the 
Court  of  Exchequer,  in  his  Digest  of  the 
Laws  of  England,  defines  "brokers**  to  be 
persons  employed  among  merchants  to  make 
contracts  between  them  and  fix  the  exchange 
for  payment  of  wares  sold  or  bought  See 
Comy's  Dig.  78.  Burrill,  in  his  Law  Dic- 
tionary, describes  a  "broker"  as  one  who 
makes  a  bargain  for  another,  and  receives 
a  commission  for  so  doing.  An  agent  em- 
ployed among  merchants  and  others  to  make 
contracts  between  them  In  matters  of  trade. 
Tlndale,  C.  J.,  Ring.  702,  706.  An  agent  em- 
ployed among  merchants  and  others  to  make 
contracts  between  them  for  a  commission, 
commonly  called  "brokerage."  A  broker  is 
not  generally  authorized  to  act  or  contract 
in  his  own  name,  nor  is  he  intrusted  with 
the  possession  of  what  he  is  employed  to 
sell,  or  empowered  to  take  possession  of 
what  he  is  employed  to  purchase,  but  he  acts 
merely  as  a  middleman  or  negotiator  between 
the  parties,  and  in  those  respects  he  is  dis- 
tinguished from  a  "factor."  The  earliest  defi- 
nition of  this  term  "broker"  confined  the 
employment  of  brokers  to  dealings  between 
merchant  and  merchant  Thus,  by  the  stat- 
ute, 1,  I  l,c.  21,  "brokers"  are  described  to 
be  persons  employed  by  merchants  English, 
and  merchant  strangers,  in  contriving,  mak- 
ing, and  concluding  bargains  and  contracts 
between  them  concerning  their  war^s  and 
merchandise  and  moneys  to  be  taken  up  by 
exchange  between  such  merchants  and  mer- 
chant tradesmen.  Russell  on  Fact  These 
definitions,  however  appropriate  at  a  period 
when  merchandise  and  exchange  brokers  ap- 
pear to  have  constituted  the  only  classes  of 
this  description  of  agents,  have  been  prop- 
erly regarded  by  modern  writers  as  too  lim- 
ited to  include  the  various  classes  of  brokers 
recognized  at  the  present  day.  Bouvier  says 
that  brokers  are  those  who  are  engaged  for 
others  in  the  negotiations  of  contracts  rela- 
tive to  property,  with  the  custody  of  which 
they  have  no  concern.  Webster  defines  a' 
"broker"  as:  "(1)  One  who  transacts  busi- 
ness for  another;  an  agent    (2)  An  agent 
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employed  to  effect  bargains  and  contracts, 
as  a  middleman  or  negotiator,  between  other 
persons  for  a  compensation  commonly  call- 
ed 'brokerage.'  He  takes  no  possession,  as 
broker,  of  the  subject-matter  of  the  negotia- 
tion. He  generally  contracts  in  the  name  of 
those  who  employ  him,  and  not  in  his  own/' 
City  of  Little  Rock  v.  Barton,  33  Ark.  436, 
437,  444. 

A  "broker''  is  defined  as  follows:  "Ev- 
ery peirson,  firm,  etc.,  excepting  such  as  hold 
a  license  as  a  banker,  whose  business  it  is  as 
a  broker  to  negotiate  purchases  or  sales  of 
stock,  exchange,  etc.,  or  other  securities." 
Act  1864,  S  79,  subd.  0,  13  Stat  223,  amended 
by  Act  March  3.  1865,  13  Stat  469.  United 
States  V.  Fisk  (U.  S.)  25  Fed.  Cas.  1089.  1090. 

The  words  "bank."  "banker,"  "broker," 
"stockjobber."  when  used  in  the  revenue  act 
shall  be  construed  to  include  whoever  has 
money  employed  in  the  business  of  dealing 
in  coin,  notes,  or  bills  of  exchange,  or  in  the 
business  of  dealing  in  or  buying  or  selling 
any  kinds  of  bills  of  exchange,  checks,  drafts, 
bank  notes,  promissory  notes,  bonds,  or  other 
writing  obligatory  of  stock  of  any  kjind  or 
description  whatsoever,  or  receiving  money 
on  deposit  Hurd's  Rev.  St  111.  1901,  p.  1493, 
c.  120,  I  292,  subd.  8. 

As  mseat  of  both  parties. 

Any  party  buying  or  selling  coupon  bonds 
shall  be  deemed  a  "broker"  within  the  mean- 
ing of  the  license  laws  of  this  state.  Code 
Va.  1887,  S  402. 

A  broker  is  primarily  the  agent  of  the 
person  who  first  employs  him.  Illingworth 
v.  De  Mott  45  Atl.  272,  279.  59  N.  J.  Bq.  S. 

Every  person,  firm,  or  company  whose 
business  It  is  to  negotiate  purchases  or  sales 
of  stocks,  bonds,  exchange,  bullion,  coined 
m<»iey,  bank  notes,  promissory  notes,  or  oth- 
er securities  for  themselves  or  others,  shall 
be  regarded  as  a  "broker"  within  the  mean- 
ing of  the  war  revenue  act  of  1898.  U.  8. 
Oomp.   St   1901,  p.  2287. 

It  is  only  when  making  sales  and  pur- 
chases in  his  business,  his  trade,  his  pro- 
fession, his  means  of  getting  his  living,  or 
of  making  his  fortune,  that  he  becomes  a 
"broker"  within  the  meaning  of  the  statute 
requiring  brokers  to  pay  certain  duties  on 
sales  made  by  them;  nor  is  it  believed  that 
a  sale,  by  one  doing  a  banking  business,  of  a 
security  received  by  him  for  repayment  of  a 
legitimate  loan,  would  make  him  a  broker. 
This  would  not  be  deemed  an  act  of  broker- 
age, either  under  the  statute  or  on  general 
principles  of  law.  Warren  t.  Shook,  91  U. 
S.  704,  710.  23  L.  Ed.  421. 

One  who  does  not  make  bargains  for 
others,  but  buys  and  sells  on  his  own  ac- 
count or  with  his  own  funds,  or  on  the  ac- 
count and  with  the  funds  of  his  prtnolpals, 


is  not  a  broker.  The  city  charter  of  Port- 
land, which  authorizes  the  mayor  and  com- 
mon council  to  license,  tax,  and  regulate 
brokers,  does  not  embrace  the  power  to 
regulate  or  license  the  sale  of  bills  of  ex- 
change, when  the  business  is  transacted  by 
persons  on  their  own  account  and  with  their 
own  funds.  City  of  Portland  v.  O'Neill,  1  Or. 
218,  219. 

A  broker  is  one  who  Is  engaged  for  oth- 
ers in  the  negotiation  of  contracts  relative 
to  property  with  the  custody  of  which  they 
have  no  concern.  It  is  essential  that  a  bro- 
ker act  for  some  other  party,  and  a  person 
transacting  business  for  himself  cannot  be  a 
broker.  Ga^t  t.  Buckley  (Ky.)  64  a  W.  632. 
633. 

Brokers  are  of  many  kinds,  the  most 
Impoitant  being  enumerated  as  follows:  Ex- 
change brokers.  Insurance  brokers,  note  bro- 
kers, real  estate  brokers,  ship  brokers,  stock- 
brokers, and  merchandise  brokers.  Ay  res  t. 
Thomas,  47  Pac.  1013,  116  Oal.  140. 

The  business  of  a  broker  is  to  serve  as 
a  connecting  link  between  the  party  who  is 
to  be  insured  and  the  party  who  is  to  do  the 
insuring— to  bring  about  "the  meeting  of 
their  minds"  which  Is  necessary  to  the  con- 
summation of  the  contract  In  the  discharge 
of  his -business  he  is  the  representative  of 
both  parties  to  a  certain  extent  Domat  thus 
defines  his  functions:  "The  engagement  of 
a  broker  is  like  that  of  a  proxy,  a  factor,  or 
other  agent  bnt  with  this  difference:  that  the 
broker  being  employed  by  persons  who  have 
opposite  Interests  to  manage,  he  Is,  as  it 
were,  agent  of  both  to  negotiate  the  oom-. 
merce  and  affair  in  which  he  concerns  him- 
self. Thus  his  engagement  is  twofold,  and 
consists  in  being  faithful  to  all  the  parties 
in  the  execution  of  what  every  one  of  them 
Intrusts  him  with.  And  his  power  is  not 
to  treat  but  to  explain  the  intentions  of  both 
parties,  and  to  negotiate  in  such  a  manner 
as  to  put  those  who  employ  him  in  a  condi- 
tion to  treat  together  personally."  1  Pom. 
(Stra  ban's  Translation)  bk.  1  tit  17, 1 1.  Story 
says  this  statement  of  the  functions  of  a 
broker  is  "a  full  and  exact  description  ac- 
cording to  the  sense  of  our  law."  Story, 
(9th  Ed.)  p.  81,  note  3.  Hooper  v.  People  of 
State  of  California.  16  Sup.  Ct  207,  211,  155 
U.  8.  648.  39  L.  Ed.  297. 

A  broker  is.  strictly,  a  middleman  or  in- 
termediate negotiator  between  the  parties. 
He  is  primarily  deemed  merely  the  ag^it  of 
the  parties  by  whom  he  is  employed,  and  be 
becomes-  the  agent  of  the  other  party  only 
when  the  bargain  or  contract  is  definitely 
settled  as  to  Its  terms  between  the  prin- 
cipal. As  a  general  proposition,  the  saoM 
Individual  cannot  be  agent  for  both  parttea, 
but  persons  having  undertaken  certain  duties 
of  a  particular  character,  are  treated  mm 
agents  of  both  parties;  such  are  brtrtoenL 
Hinckley  v.  Arey,  27  Me.  (14  Bhep.)  362;  8M.' 
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Tbe  broker  or  Intermediary  Is  he  who  Is 
employed  to  negotiate  a  matter  between  two 
parties,  and  who  for  that  reason  is  consid- 
ered as  the  mandatory  of  both.  OIt.  Oode 
La.  1900,  art  3016. 

Anotloaeer  dl itlngnialied* 

A  broker  is  a  person  who  makes  a  prl- 
yate  bargain  between  other  persons,  but  not 
a  public  one.  He  is  described  as  a  person 
who  makes  bargains  between  merchant  and 
merchant  He  also  both  buys  and  sells.  A 
broker  is  essentially  different  from  an  auc- 
tioneer, who  only  sells.  Wilkes  v.  Ellis,  2 
H.  HI.  555. 

Antboxlty. 

A  broker  "is  a  special  agent,  and  de- 
rives his  power  and  authority  to  bind  his 
principal  from  the  instructions  given  him  by 
his  principal.  When  definite  instructions 
are  given  by  the  principal  to  the  broker  to 
sell  goods  for  him  at  a  certain  specified  price 
for  a  certain  time  and  day  only,  this  will  not 
authorize  the  broker  to  contract  and  sell 
the  same  kind  of  goods  at  a  different  and 
subsequent  time  for  the  same  price.  His 
power  is  limited  by  and  ceases  with  his  in- 
structions, and  this  Is  so  even  though  it  had 
been  usual,  in  the  course  of  dealings  between 
the  broker  and  his  principal,  for  the  broker 
to  continue  to  sell  at  the  price  quoted  last 
by  the  principal."  Clark  y.  Gumming,  77 
Ga.  64,  67,  4  Am.  St  Rep.  72. 

The  authorities  denominate  a  "broker^ 
as  a  middleman,  the  go-between  to  perfect 
an  understanding  between  the  contracting 
parties,  and  he  is  not  necessarily  the  agent 
of  either  party.  When  employed  by  a  party 
to  do  a  particular  thing,  he  is  primarily  that 
party's  agent,  and  ordinarily  the  party  with 
whom  he  deals  must  take  notice  of  the  au- 
thority given  him  by  his  principal.  Jack- 
son V.  Butler,  51  S.  W.  1095,  1096,  21  Tex. 
Civ.  App.  379. 

In  Morris  v.  Ruddy,  20  N.  J.  Eq.  (5  0. 
B.  Green)  236,  it  is  said  that  brokers  are  per- 
sons employed  to  effect  sales.  Their  gen- 
eral business  is  only  to  bring  tbe  parties 
together.  But  with  regard  to  merchandise 
It  is  held  that  they  have  the  power  to  bind 
the  principal  by  their  signature  to  written 
memorandums  of  sale,  known  as  ^'bought  and 
sold  notes,"  In  sales  witliin  the  statute  of 
frauds.  Keim  v.  Llndley  (N.  J.)  30  Atl.  1063, 
1070. 

Banker  distlnsvislLed* 

See  "Banker." 

Clerk  distlnsviflhed. 

A   broker  Is  one   who  is  employed  to 

negotiate  a  matter  between  two  parties,  and 

who  for  that  reason  is  the  mandatory  of  both. 

Ber.  Cir.  Ck)de,  art  3010.    The  leading  and 
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essential  difference  between  a  "clerk"  and  a 
"broker"  is  that  the  former  hires  his  serv- 
ices exclusively  to  one  person,  while  the  lat- 
ter is  employed  to  make  bargains  and  con- 
tracts between  other  persons  In  matters  of 
trade,  commerce,  and  navigation.  For  the 
services  of  the  former  there  is  a  fixed  stated 
salary,  while  for  those  of  the  latter  a  com- 
pensation commonly  styled  "brokerage"  is 
allowed.  Thus,  under  an  agreement  that  a 
person  shall  sell  all  the  sugar  and  molasses 
consigned  to  a  third  person  and  no  other, 
and  shall  receive  for  his  services  a  stated 
salary,  such  person  was  a  clerk,  and  not  a 
broker.  Tete  v.  Lanaux,  14  South.  241,  248, 
45  La.  Ann.  1343. 

Ckunmissioa  meroliaiit  distlnsniilLed* 

A  commission  merchant  is  one  who  buys 
or  sells  goods  or  merchandise,  consigned  or 
delivered  to  him  by  his  principal,  for  a  com- 
pensation, commonly  called  '^commission." 
He  differs  from  a  broker  in  that  he  may  buy 
or  sell  in  his  own  name,  and  very  frequently 
does,  without  disclosing  the  name  of  his 
principal;  while  the  broker  has  no  right  to 
buy  or  sell  except  in  the  name  of  his  prin- 
cipal. The  commission  merchant  is  intrust- 
ed with  the  management  control,  or  disposi- 
tion of  the  goods  to  be  bought  or  sold,  and 
he  has  a  special  property  in  them,  and  a 
lien  upon  them  for  his  share,  advance,  or 
commission.  The  broker  Is  be  who  negoti- 
ates the  purchase  or  sale  for  the  principal. 
He  has  no  control  of  the  property.  Edwards 
V.  Hoefflnghoff  (U.  S.)  38  Fed.  635.  641. 

Faotor  distliiciEUlied. 

A  broker  is  an  agent  of  his  employer, 
and  differs  from  a  factor  in  that  he  does  not 
ordinarily  have  the  possession  of  the  prop- 
erty which  he  is  employed  to  sell,  and  his 
contracts  are  always  made  In  the  name  of 
his  employer.  Delafleld  v.  Smith,  78  N.  W. 
170.  173,  101  Wis.  664,  70  Am.  St  Rep.  938. 

A  broker  differs  from  a  factor  in  some 
very  Important  particulars,  as  he  is  not  in- 
trusted with  the  possession,  management, 
control,  and  disposal  of  the  goods  to  be  bought 
or  sold,  and  consequently  has  no  special  prop- 
erty therein,  as  has  a  factor.  Graham  v. 
Duckwall,  71  Ky.  (8  Bush)  12,  16;  Price  v. 
Wisconsin  Marine  Fire  Ins.  Co.,  43  Wis.  2G7, 
269,  276,  277;  Slack  v.  Tucker,  90  U.  S.  (23 
Wall.)  321,  23  L.  Ed.  143;  American  Sugar 
Refining  Co.  v.  McGhee,  21  S.  E.  383,  38(K 
96  Ga.  27;  Graham  v.  Duckwall,  71  Ky.  (8 
Bush.)  12;  Butler  v.  Dorman,  68  Mo.  20S, 
300,  30  Am.  Rep.  795. 

A  factor  is  one  who  sells  the  property  of 
others  when  he  has  such  property  in  his  pos- 
session, while  a  broker  negotiates  contracts 
relative  to  property,  and  makes  sales  of  the 
same,  when  he  has  no  custody  of  the  prop- 
erty. Braun  v.  City  of  Chicago,  110  111.  186, 
194. 
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A  broker  Is  one  who  negotiates  con- 
t|*act8  relative  to  property,  and  makes  sales 
of  the  same,  when  he  has  no  custody  of  the 
property;  while  a  factor  sells  the  property  of 
others  when  he  has  such  property  in  his 
possession.  Braun  t.  Oitj  of  Chicago,  110 
111.  186,  194;  American  Sugar  Refining  Co. 
V.  McGhee,  21  S.  E.  383,  386,  96  Oa.  27. 

Mr.  Justice  Bradley  in  Slack  v.  Tucker, 
00  U.  S.  (23  Wall.)  821.  330,  23  L.  Ed.  143, 
says  the  difference  between  a  factor  or  com- 
mission merchant  and  a  broker  is  stated 
by  all  the  books  to  be  this:  A  factor  may 
buy  and  sell  in  his  own  name,  and  he  has 
the  goods  in  his  possession,  where  a  broker, 
as  such,  cannot  ordinarily  buy  or  sell  in  his 
own  name,  and  has  no  possession  of  the 
goods  sold.  Thus  In  Story,  Ag.  |  28,  it  Is 
said  the  true  definition  of  a  "broker"  seems 
to  be  that  he  is  an  agent  employed  to  make 
bargains  and  contracts  between  other  per- 
sons in  matters  of  trade;  that  he  is  strictly, 
therefore,  a  middleman  or  Intermediate  ne- 
gotiator between  the  parties.  The  authority 
of  a  merchandise  broker,  under  his  general 
powers  as  such,  is  quite  limited,  and  be  has 
no  authority  to  rescind  a  contract  of  sale  re- 
ceive from  the  purchaser  of  goods  the  bill 
of  lading  indorsed  by  him  and  thus  obtain 
possession  of  the  goods  from  the  carrier,  nor 
does  he  have  power  to  direct  to  whom  the 
goods  shall  be  delivered.  American  Sugar 
Refining  Co.  v.  McGhee,  21  S.  E.  383,  386,  96 
Ga.  27. 

Inmraiioe  mgeiit* 

The  term  '^broker/'  as  used  in  General 
Incorporation  Act,  art  5, 1 1,  par.  91,  author- 
izing municipal  corporations  organized  un- 
der the  act  to  license  brokers,  does  not  In- 
clude Insurance  agents  representing  corpora- 
tions, and  hence  the  statute  does  not  au- 
thorize the  licensing  of  such  agents.  "The 
term  'broker'  or  'insurance  broker*  Is  gen- 
erally understood  to  mean  a  person  who  owes 
no  duty  or  allegiant:e  to  any  particular  cor- 
poration," while  an  insurance  agent  repre- 
senting a  corporation  owes  such  duty  and  al- 
legiance to  the  corporation  so  represented. 
McKinney  t.  City  of  Alton,  41  111.  App.  C>08, 
512. 

Pawntooker. 

A  pawnbroker  Is  a  "broker"  within  5 
Geo.  II,  c.  30,  I  39.  Rawllnson  v.  Pearson,  5 
Bam.  &  Adol.  124. 

The  word  "broker"  Is  derived  from  the 
Anglo-Saxon  word  signifying  to  use,  and 
primarily  means  an  agent  It  means  in 
law  a  middleman  or  negotiator  between  oth^ 
persons  for  a  compensation,  called  "broker^ 
age,"  who  takes  no  possession  of  the  sub- 
ject-matter of  negotiations,  and  usually  con- 
tracts In  the  name  of  those  employing  him, 
and  not  In  his  own  name;  and  sometimes  it 
means  in  ordinary  speech  a  dealer  in  money, 
notes,  bills  of  exchange,  etc,  but  will  not  In- 


clude a  pawnbroker.    Schaol  t.  City  of  Cbax^ 
lotte,  24  S.  E.  526,  527,  118  N.  G.  733. 

Possessioii  of  coeds. 

A  broker  is  an  Intermediate  agent  ne- 
gotiating between  buyer  and  seUer*  and  as 
broker  he  Is  not  entitled  to  the  possession  of 
the  property  which  Is  the  subject  of  sale  or 
purchase,  nor  does  he  receive  or  pay  the 
price  unless  he  Is  authorized  so  to  do.  Mor- 
gan V.  Jaudon,  40  How.  Prac.  366,  378;  City 
of  LltUe  Rock  v.  Barton,  33  Ark.  436,  437. 
444;  Gast  v.  Buckley,  64  S.  W.  632,  633; 
Northrup  v.  Shook  (U.  S.)  18  Fed.  CasL  875, 
379;  Braun  v.  City  of  Chicago,  110  UL  186, 
194. 

When  a  broker  is  employed  to  boy  or  sell 
goods  he  Is  not  Intrusted  with  the  custody  or 
possession  of  them,  and  Is  not  authorized  to 
buy  or  sell  them  In  his  own  name.  He  Is 
a  middleman,  and  for  some  purpose  Is  treat- 
ed as  agent  for  both  parties.  When  he  is 
employed  to  buy  and  sell  goods  It  Is  cus- 
tomary for  him  to  give  the  buyer  a  note  of 
the  sale  called  a  "solid  note,"  and  to  tbe 
seller  a  like  note  called  a  "bought  note,"  In 
his  own  name  as  agent  of  each  party,  where- « 
by  they  are  respectively  bound  If  he  has  not 
exceeded  his  authority.  Saladln  y.  Mitchell, 
45  Dl.  79,  83. 

A  broker  is  not  authorized  to  buy  or 
sell  property  in  his  own  name,  but  In  the 
name  of  his  principal.  He  Is  not  intrusted 
with  the  custody  or  possession  of  the  prop- 
erty bought  or  sold,  and  consequently  has  no 
special  Hen  thereon.  Edgerton  ▼.  Hlchels, 
26  N.  W.  748,  750^  66  Wis.  124. 

Stookbxokor. 

By  Ordinances  of  Chicago,  S  214,  a  **hro- 
ker"  is  one  who,  for  commission  or  other 
compensation,  is  engaged  In  selling  or  neso- 
tlating  the  sale  of  goods,  wares,  merchan- 
dise, produce,  or  grain  belonging  to  others, 
and  thus  Includes  brokers  who  deal  in  stocks, 
bonds,  and  securities,  sometimes  known  as 
"stockbrokers."  Banta  v.  City  of  Chicago, 
50  N.  E.  233,  287,  172  111.  204,  40  U  R.  A. 
611. 

The  earlier  authorities  defined  "broker" 
as  one  employed  by  merchants  fihiglish  and 
merchants  stranger  in  contriving  and  con- 
cluding bargains  and  contracts  between  them 
concerning  their  wares  and  merchandise  and 
the  moneys  to  be  taken  up  by  exchange  be- 
tween such  merchants  and  traders.  Conx 
Dig.  "Merchant"  "C."  Gradually,  however, 
the  word  came  to  be  employed  as  embrKlng 
those  dealing  with  the  affairs  of  others  than 
merchants  domestic  and  merchants  foreign, 
and  eventually  to  Include  the  handling  of 
indebtedness  and  capital  stock  of  corpora- 
tions. This  later  became  known  as  ''stock 
brokerage."  Gradually,  also,  tbe  role  that 
a  broker  could  not  buy  or  sell  in  his  own 
name  became  subject  to  exceptions.    Bdw. 
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Brok.  &  F.  1870,  |  109,  aays:  "A  broker  is 
It  liberty  to  buy  in  bis  own  name,  if  sucb 
be  tbe  custom  among  brokers."  Mr.  Story, 
in  bis  work  on  Agency  (section  100),  says: 
'Tbere  are  exceptions  by  tbe  usages  of  trade 
to  tbe  rule  tbat  a  broker  cannot  make  a 
contract  in  his  own  name."  Russ.  Fact  ik. 
K2,  says:  "Brokers  may  contract  in  their 
own  name  if  the  nsnal  course  of  dealing  war- 
rants them  to  do  so."  Tbe  same  authors 
also  recognize  exceptions  to  the  rule  tbat  a 
broker  could  pay  the  purchase  price  of  goods 
bought  or  receive  the  price  of  those  sold. 
A  stockbroker  is  defined  as  a  broker  "who, 
for  a  commission,  attends  to  the  purchase 
and  sale  of  stocks  or  shares,  and  of  govern- 
ment or  other  security,  in  behalf  and  for  the 
account  of  clients."  His  functions  are  rec- 
ognized as  broader  than  those  of  the  or- 
dinary broker,  since  he  is  intrusted  with 
the  possession  of  the  property  concerning 
which  be  acts,  and  may  even  take  and  trans- 
fer them  without  the  name  of  his  principal 
appearing  in  the  transaction.  Under  tliis 
statement  of  the  law  a  definition  of  it  ''bro- 
ker" in  an  ordinance  as  one  who,  for  a  com- 
mission or  other  compensation,  is  engaged  in 
selling  or  negotiating  the  sale  of  goods, 
wares  and  merchandise,  produce  or  grain,  be- 
longing to  others,  includes  stockbrokers, 
though  they  have  possession  of  the  goods 
which  they  sell  and  buy,  and  though  the 
transactions  are  completed  in  their  own 
name,  those  for  whom  they  were  really  act- 
ing not  appearing  at  all.  Banta  v.  City  of 
Chicago,  60  N.  B.  293,  235,  172  IlL  204^  40 
U  B.  A.  611. 

BROKERAGE. 

Bee  "Marriage  Brokerage." 

''Brokerage"  is  the  name  nsed  to  des- 
ignate compensation  for  brokers'  services. 
Graham  t.  Duckwall,  71  Ky.  (8  Bush)  12,  16; 
City  of  Littie  Bock  v.  Barton,  88  Ark.  486, 
437,  444;  Tete  v.  Lanaux,  14  South.  241,  243, 
45  La.  Ann.  1848;  Stratford  v.  City  Coun- 
cil of  Montgomery,  110  Ala.  619,  20  Sonth. 
127,  128;  Adkins  v.  City  of  Bichmond,  84 
S.  B.  967,  968,  98  Va.  91,  47  L.  B.  A.  583, 
81  Am.  St  Bep.  705;  Schaul  v.  City  of  Char^ 
lotte,  24  8.  B.  526,  527,  118  N.  C.  733; 
Saladin  v.  Mitchell,  46  111.  79,  83;  Murray  v. 
Doud,  47  N.  B.  717,  718.  167  111.  368,  69  Am. 
St.  Bep.  297 ;  United  States  v.  Fisk  (U.  B.)  25 
Fed.  Cas.  1089, 1090. 

The  word  "brokerage,"  in  a  request  for 
an  instruction  that  if  defendant  agreed  to 
pay  plaintiff  brokerage,  and  that  snch  prom- 
ise was  made  after  all  services  rendered  had 
been  performed,  plaintiff  Is  not  entitled  to 
recover,  was  used  in  its  ordinary  and  com- 
uQon  acceptation  as  equivalent  to  **compen- 
sation  for  services  rendered,"  and  not  in  the 
strict  legal  definition  of  the  term.  Myers  v. 
Dean,  82  N.  Y.  Supp.  237,  238, 11  Misc«  Bep. 


Where  a  contract  entitled  plaintiff  to 
recover  only  in  case  he  had  earned  "broker's 
commissions,"  he  could  not  recover  by  mere- 
ly proving  that  he  procured  and  submitted 
to  defendant  a  list  of  properties  for  sale, 
which  included  the  property  which  was 
finally  exchanged  by  defendant  for  the  prop- 
erty which  he  had  employed  the  broker  to 
seU.  Wyckoff  v.  BisseU,  48  N.  Y.  Supp.  1018, 
1019,  24  App.  Div.  66. 

Where  the  owner  of  property  employs 
a  broker  to  find  a  purchaser,  and  agrees  to 
compensate  him  therefor,  the  consideration 
is  known  as  "brokerage  commission."  The 
very  essence  of  a  brokerage  commission  is 
success.  It  is  dependent  upon  the  securing 
of  a  satisfactory  purchaser  and  the  consum- 
mation of  the  deal,  and,  no  matter  how  much 
time  may  be  devoted  to  finding  a  customer, 
or  how  little,  the  element  of  success  alone 
will  determine  whether  he  is  entitled  to  com- 
pensation. The  promise  to  pay  if  a  cus- 
tomer is  found  to  purchase  at  a  stated  price 
is  not  the  ordinary  contract  of  employment, 
but  it  is  generally  in  the  nature  of  an  offer 
to  pay  a  commission  if  a  person  is  produced 
who  buys  at  a  price  named.  This  offer  may 
be  withdrawn  at  any  time,  provided  the 
work  done  has  not  brought  the  person  within 
the  terms  of  the  offer,  and  where  the  broker 
has  been  unsuccessful  he  is  not  entitled  to 
recover  on  a  quantum  meruit  for  work  done. 
In  Dowling  v.  Morrill,  43  N.  B.  296,  165^ 
Mass.  491.  it  was  held  that  where  a  broker 
has  done  work,  but  another  broker  closed 
the  trade,  he  could  not  recover  on  a  quantum 
meruit  for  work  done,  but  that  a  commis- 
sion was  earned  if  his  work  was  in  fact  the 
efficient  and  predominating  cause  of  the  sale. 
Where  a  broker  is  discharged  before  pro- 
ducing a  purchaser  at  the  terms  authorised, 
he  has  not  completed  his  contract,  and  is  not 
entitled  to  commission.  Cadigan  v.  Crab- 
tree,  61  N.  B.  87,  88,  179  Mass.  474^  55  L. 
B.  A.  77,  88  Am.  St  Bep.  397. 

BROMO. 

The  word  "bromo,**  as  used  In  the  name 
of  bromo-quinine  claimed  as  a  trade-mark 
for  a  medicinal  preparation,  is  one  of  de- 
scription, and  not  a  coined  word,  and  was 
used  for  the  purpose  of  inducing  tbe  belief 
that  bromine  was  a  leading  constituent  la 
its  compound.  The  Standard  Dictionary 
states  that  the  word  "bromo"  is  derived  from 
bromine,  and  is  a  combined  word,  used  most- 
ly in  names  of  chemical  compounds  in  which 
bromine  is  a  principal  element.  Paris  Med- 
icine Co.  V,  W.  H.  Hill  Co.  (U.  S.)  102  Ted.. 
148,  152,  42  C.  0.  A.  227. 

BROMO-OAFFEINR 

"As  applied  to  a  preparation  composed 
of  bromide  of  potassium  and  other  ingredi- 
ents, the  term  is  descriptive  of  the  general 
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L-omposltion  and  characteristics  of  the  article 
to  which  It  IB  attached,  so  that  a  trade-mark 
cannot  be  acquired  In  such  a  name.*'  Keas- 
bey  T.  Brooklyn  Chemical  Works,  21  N.  Y. 
Supp.  696,  67  Hun,'  648. 

BROOK. 

The  word  "brook,**  when  used  in  a  deed 
to  describe  the  boundary  of  land,  will,  In 
the  absence  of  evidence  that  the  parties  did 
not  use  the  word  according  to  its  ordinary 
signification,  be  construed  to  mean  the  main 
brook,  although  the  brook  has  a  main  and 
auxiliary  channel;  and  this  is  true,  even 
though  the  boundary  is  thus  made  to  include 
an  island  in  the  stream.  Pike  y.  Hood,  27 
Atl.  139,  67  N.  H.  171. 

BROTHER. 

See,  also.  "Sister." 

A  statute  providing  that  If  any  person 
shall  die  intestate,  having  title  to  any  es- 
tate or  inheritance,  and  shall  leave  no  chil- 
dren or  their  legal  representatives,  such  es- 
tate shall  pass  to  the  "brothers  and  sisters" 
of  the  Intestate,  means  the  whole  stock  or 
class  of  brothers  and  sisters,  so  that  a  broth- 
er or  sister  born  at  any  period  subsequent  to 
the  death  of  the  intestate  is  entitled  to  share 
equally  with  those  then  in  being.  "The  term 
Imports  all  the  brothers  and  sisters,  and  can- 
not be  limited  to  tiiose  living  at  any  partic- 
ular period."  Springer  v.  Fortune  (Ohio)  2 
Gin.  R.  52,  53. 

Brother  of  tho  half  blood. 

Webster  defines  the  word  "brother"  to 
mean  *'a  male  person  who  has  the  same  fa- 
ther and  mother  with  another  person,  or 
who  has  one  of  them."  The  term  "brothers 
and  sisters"  held  to  include  brothers  and 
sisters  of  the  half  blood,  in  a  statute  relat- 
ing to  descent  of  property.  Anderson  v.  Bell, 
140  Ind.  375,  379,  39  N.  E.  733,  73U,  29  L.  R. 
A.  541. 

A  brother  is  one  who  has  the  same  fa- 
ther and  mother  with  another,  or  has  only 
one  of  them,  and  so  Includes  a  brother  of 
the  half  blood.  State  v.  Gulton,  24  So.  784. 
785,  51  La.  Ann.  155. 

Whenever  the  term  is  used  without  limi- 
tation, "brothers"  of  the  half  blood  are  in- 
cluded. Lynch  v.  Lynch,  64  Fac.  284,  285, 
132  Cal.  214  (citing  Gardner  v.  Collins  [U.  S.] 
9  Fed.  Cas.  11G2 ;  Id.,  27  U.  S.  [2  Pet]  58,  7 
L.  Ed.  347;  Pearson  v.  Grlce,  6  La.  Ann. 
232;  Sheffield  v.  Levering,  12  Mass.  490; 
Rowley  v.  Stray,  32  Mich.  70;  Clark  v. 
Sprague  [Ind.]  5  Blackf.  412;  Clay  v.  Cou- 
sins, 17  Ky.  [1  T.  B.  Mon.]  75;  Marlow  y. 
King,  17  Tex.  177). 

It  cannot  be  legally  assumed  that  the 
term  "brother"  necessarily  and  at  all  times 


and  under  all  circumstances  comprelieiidB  a 
half-brother,  and  the  question  with  refer- 
ence to  its  inclusion  or  exclusion  of  the  half- 
brother  is  properly  left  to  the  Jury  in  each 
particular  case.  Spitz  v.  Mutual  Ben.  Life 
Ass*n,  25  N.  Y.  Supp.  469,  473,  5  Misc.  Bep. 
245. 

Under  a  statute  providing  that.  In  case 
a  decedent  shall  leave  no  wife  or  descend- 
ants, father  or  mother,  then  hlB  estate  shall 
be  equally  divided  among  his  brothers  and 
sisters  or  their  descendants,  the  term  *'broth- 
ers  and  sisters"  Includes  those  of  the  half 
blood.  A  brother  of  the  half  blood  is  a 
brother,  as  well  as  a  brother  of  the  whole 
blood.  Anderson  v.  Bell,  140  Ind.  375,  379, 
39  N.  B.  735,  736.  29  L.  B.  A.  641. 

Act  1835  (Swan's  St  p.  286,  I  1),  de- 
claring that  if  any  person  shall  die  intestate, 
etc.,  and  there  shall  be  no  children  or  other 
legal  representatives,  the  estate  shall  pass 
to  the  brothers  and  sisters  of  the  intestate, 
includes  not  only  brothers  and  sisters  of  the 
intestate,  but  half  brothers  and  sisters  of 
the  ancestor,  which  also  are  to  be  preferred 
to  the  brothers  and  sisters  of  the  intestate 
of  the  half  blood,  not  of  the  blood  of  the 
ancestor  from  whom  the  estate  came.  Oliver 
V.  Sanders,  8  Ohio  St  601,  504. 

The  term  "brothers  and  sisters"  as  used 
in  laws  providing  that  on  the  death  of  a 
decedent  without  children  or  father,  his  es- 
estate  should  descend  to  his  mother,  broth- 
ers, and  sisters,  Includes  brothers  and  sis- 
ters of  the  half  blood.  Doe  t.  Abernathy 
(Ind.)  7  Blackf.  442,  449. 

Act  1797  provides  that  in  all  cases  In 
which  persons  shall  die  Intestate  leaving  nei- 
ther wife  nor  children,  but  leaving  a  father 
or  mother  and  brothers  and  sisters^  the  es- 
tate shall  be  equally  divided  among  the  fa- 
ther, or,  if  he  be  dead,  the  mother,  and  sncli 
brothers  and  sisters  as  may  be  living  at  the 
time  of  the  death  of  such  intestate^  means 
brothers  of  the  whole  blood,  and  not  broth- 
ers of  the  half  blood.  "Brother"  is  defined 
by  Johnson  as  one  bora  of  the  same  father 
and  mother.  Lawson  ▼.  Perdriaux  (S.  C)  l 
McCord,  456,  457. 

The  term  "brother,"  as  used  in  the  stat- 
ute punishing  Intercourse  between  brother 
and  sister  as  incest  Includes  a  brother  of 
the  half  blood,  as  well  as  a  brother  of  the 
full  blood.  State  v.  Wyman,  8  Aa  900,  59 
Vt  527,  59  Am.  Bep.  753. 

Illegitimate* 

A  will  describing  a  benefldary  to  whom 
property  was  left  as  "my  brother  T."  meant 
the  person  commonly  called  by  that  name 
and  known  as  the  brother  of  the  testator, 
though  he  was  not  the  testator's  brother, 
but  was  the  illegitimate  child  of  the  testa- 
tor's mother  before  her  marriage  with  his 
father.    Dane  v.  Walker,  109  Mass.  179,  IJMX 
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In  Rev.  Code,  ^  4367,  4368,  declaring 
thmt  the  marriage  of  a  brother  and  his  sis- 
ter shall  be  punishable  as  Incest,  the  terms 
"brother'*  and  "sister"  mean  offspring  of 
the  same  parent,  whether  legitimate  or  not, 
and  therefore  the  fact  that  the  marriage  was 
consummated  between  a  brother  and  sister, 
both  or  one  of  whom  was  illegitimate,  was 
no  defense  to  a  prosecution  under  the  stat- 
ute.   State  ▼.  Schaunhurst,  34  Iowa,  54 1,  549. 

Stepbrotlier. 

1  Rev.  St  p.  752,  i  6,  provides  that  the 
inheritance  shall  descend  to  the  mother  In 
fee,  in  case  the  intestate  leaves  no  descend- 
ant, father,  brother,  or  sister,  or  descendant 
of  a  brother  or  sister.  Section  15  provides 
that,  in  case  an  Inheritance  comes  to  an  in- 
testate by  descent,  devise,  or  gift  of  one  of 
his  ancestors,  all  those  not  the  blood  of  snch 
ancestor  shall  be  excluded  from  such  inherit- 
ance. Held,  that  the  term  '"brother,"  as  used 
in  section  6,  when  construed  in  connection 
with  section  15,  did  not  Include  a  stepbroth- 
er, but  only  a  brother  of  the  whole  blood. 
Wheeler  v.  Clutterbuck,  52  N.  Y.  67,  71. 

BROTHEB-IN-UkW. 

The  relationship  between  persons  who 
hare  married  sisters  is  not  that  of  brother- 
in-law,  which  is  defined  by  the  Century  and 
Webster's  Dictionary  as  "the  brother  of  one's 
husband  or  wife;  also,  one's  sister's  hus- 
band." Farmers'  Loan  ft  Trust  Co.  ▼.  Iowa 
Water  Co.  (U.  8.)  80  Fed.  467,  468. 

BROUGHT. 

Seo,  alsc,  "Bring." 

The  use  of  "brought,"  Ir  Act  1857,  which 
provides  that  all  proceedings  brought  to  ob- 
tain the  forfeiture  of  any  liquor  license  un- 
der the  twelfth  and  thirteenth  sections  of  the 
act  for  tho  suppression  of  Intemperance, 
shall  be  held  to  be  proceedings  In  rem,  and 
not  criminal  proceedings,  implies  past  time, 
and  includes  prosecutions  then  pending,  as 
well  as  those  thereafter  to  be  brought 
Hine  v.  Belden,  27  Conn.  384,  391. 

In  Rev.  St  c.  32,  S§  29,  ,30,  providing  that 
an  action  may  be  maintained  by  one  town 
against  another  to  recover  for  the  expenses 
Incurred  for  the  support  of  a  pauper  whose 
legal  settlement  is  established  in  such  town, 
and  that  a  recovery  in  such  action  shall  bar 
the  town  against  which  It  shall  be  had  from 
disputing  the  settlement  of  such  pauper  with 
the  town  thus  recovering  in  any  future  ac- 
tion brought  for  the  support  of  such  pauper, 
the  term  "future  action"  Is  not  necessarily 
-confined  to  an  action  commenced  after  the 
action  was  commenced  in  which  the  Judg- 
ment was  rendered;  but  where  two  actions 
are  pending  at  the  same  time,  and  after  the 
ilrst  one  is  tried,  pending  an  application  for 


a  new  trial,  the  other  one  is  tried,  and  final 
Judgment  rendered  therein  in  favor  of  the 
defendant  on  the  retrial  of  the  first  action, 
such  Judgment  is  a  bar  to  a  recovery  In  the 
first  action.  The  word  "brought,"  as  used  in 
such  statute,  is  not  inappropriate  to  desig- 
nate an  action  which  had  been  commenced 
at  any  time  before  the  trial,  and  it  does  not 
necessarily  designate  one  commenced  after 
the  action  on  trial  was  commenced.  Inhab- 
itants 'of  Bangor  v.  Inhabitants  of  Bruns- 
wick, 33  Me.  352,  855. 

As  used  In  Act  Cong.  March  3,  1887,  c. 
373,  S  8,  24  Stat  553,  relative  to  the  removal 
of  cases  from  state  to  federal  courts^  and 
requiring  a  party  entitled  to  remove  a  suit 
from  a  state  court  to  the  circuit  court  of 
the  United  States  to  file  a  petition  in  such 
suit  in  such  state  court  at  the  time  the  de- 
fendant is  required  by  the  laws  of  the  state 
or  the  rule  of  the  state  court  in  which  such 
suit  is  brought  to  answer  or  plead  to  the 
declaration,  etc.,  means  the  state  court  in 
which  suit  Is  pending  at  the  time  the  pe- 
tition for  the  removal  is  filed.  American 
Finance  Co.  v.  Bostwlck,  28  N.  B.  656,  659, 
151  Mass.  19. 

Code  Civ.  Proc.  I  1243,  provides  that  all 
proceedings  in  regard  to  eminent  domain 
shall  be  brought  in  the  superior  court  of  the 
county  In  which  the  property  is  situated. 
Held,  that  the  words  "to  be  brought"  mean 
something  more  than  that  the  proceeding 
must  be  commenced  in  such  superior  court 
since  there  is  strong  re'ason  why  such  pro- 
ceedings should  be  had  in  the  county  where 
the  land  sought  to  be  condemned  is  situated. 
The  compensation  for  the  land  sought  to  be 
taken  is  to  be  determined  on  testimony,  and 
the  witnesses  most  competent  to  speak  on 
that  subject  are  usually  found  in  the  county 
referred  to;  and  hence  such  proceedings 
shall  be  conducted  in  such  county  in  their 
entirety.  California  S.  R.  Co.  v.  Southern 
Pac.  R.  Co.,  4  Pac.  344,  345,  65  Cal.  394. 

BROWN  GREASE. 

"Brown  grease,"  as  used  in  Customs 
Act  1897,  par.  279,  is  equivalent  to  what  is 
known  commercially  as  "wool  grease."  Wool 
fat  is  the  natural  grease  contained  in  sheep*H 
wool.  In  the  course  of  preparing  the  raw 
wool  for  spinning,  this  grease  is  removed  by 
means  of  dilute  soap  solutions  or  by  extrac- 
tion with  volatile  solvents.  The  suds  from 
wool  scouring  are  collected  In  large  tanks, 
and,  by  acidulating  with  mineral  acids, 
brown  grease  is  obtained.  United  Sfates  v. 
Leonard  (U.  S.)  108  Fed.  42,  43,  47  G.  C.  A. 
181. 


BRUISE. 

"Bruised"  Is  more  definite  than  ••hurt," 
but  does  not  Indicate  necessarily  or  generally 
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more  than  a  temporary  contusion,  which  may 
be  on  any  part  of  the  person,  and  light  or 
severe,  but  seldom  more  than  temporary  in 
effect  Shadock  y.  Alpine  Plank  Road  Co., 
44  N.  W.  158,  169,  79  Mich.  7. 

A  bruise  is  a  hurt  with  something  blunt 
and  heavy,  and  in  judicial  decisions  it  Is 
synonymous  with  the  word  "wound."  State 
▼.  Owen,  6  N.  O.  452,  455,  4  Am.  Dec.  571. 


BUCKET  SHOP. 

As  a  game,  see  ''Game.'* 

"A  bucket  shop  is  a  place  where  wagers 
are  made  on  the  fluctuations  of  the  market 
prices  of  grain  and  other  commodities."  Bry- 
ant V.  Western  Union  Tel.  Co.  (U.  S.)  17  Fed. 
825,  828;  Fortenbury  v.  State,  1  S.  W.  58, 
59,  47  Ark.  188. 

A  bucket  shop  is  a  place  where  wheat, 
com,  pork,  other  provisions,  and  grain  are 
bought  and  sold  on  margins.  Lancaster  t. 
McKhiley  (Ind.)  67  N.  B.  947,  948. 

The  term  "bucket  shop,"  in  Rev.  St 
1889,  i  8834,  prohibiting  the  keeping  of  buck- 
et shops,  was  defined  in  section  3835  to  be  a 
place,  other  than  a  duly  incorporated  mer- 
chants' exchange,  wherein  are  published, 
from  information  received  as  the  same  oc- 
cur, the  fluctuating  prices  of  stocks,  bonds, 
petroleum,  cotton,  or  grains,  in  trades  made 
or  offered  to  be  made  on  regular  and  lawful 
boards  of  exchange,  and  wherein  the  person 
carrying  on  the  bucket  shop,  either  as  prin- 
cipal or  agent,  pretends  to  buy  or  sell,  or 
goes  through  the  form  of  buying  and  sell- 
ing, then  and  there,  to  any  person  or  per- 
sons any  one  of  said  commodities  at  a  cer- 
tain price  fixed  by  or  according  to  the  afore- 
said prices  posted  or  published,  but  where- 
in neither  party  actually  buys  or  sells  the 
same.  Connor  v.  Black,  24  S.  W.  184,  187, 
119  Mo.  126. 

A  bucket  shop  is  a  place  where  grain, 
provisions,  etc.,  are  posted  on  blackboards 
as  they  come  in  on  the  ticker.  The  shop 
buys  or  sells  indifferently,  and  always  at  the 
price  appearing  for  the  time  being  .on  the 
blackboard.  The  shop  does  not  notify  the 
customer  of  the  fluctuations  of  the  market; 
but  he  looks  out  for  that  on  the  blackboard. 
It  is  understood  between  the  customer  and 
the  shop  that  there  is  no  actual  deal  in  grain, 
that  there  is  none  to  be  delivered,  and  that 
the  difference  in  future  prices  is  simply 
dealt  in.  In  other  words,  the  customer  bets 
the  shop  that  on  a  certain  day  in  the  future, 
or  in  a  certain  month  in  the  future,  wheat 
will  be  worth  so  much,  and  if  in  the  time 
agreed  the  wheat  is  worth  that  much  the 
customer  wins,  less  the  commission;  if  It  is 
not  worth  that  much,  the  shop  wins.    Smith 


V.  Western  Union  Tel.  Co,  2  8.  W.  483,  484, 
84  Ky.  664. 

Pool  selling  does  not  constitute  a  lot- 
tery or  a  policy  or  bucket  shop,  within  the 
meaning  of  a  municipal  ordinance  prohibit- 
ing the  keeping  of  such  establishments.  Peo- 
ple V.  Reilly,  50  Mich.  384,  15  N.  W.  520, 
45  Am.  Bep.  47. 

A  bucket  shop  Is  a  place  wherehi  an 
posted  or  published,  from  information  re- 
ceived as  the  same  occur,  the  fluctuating 
prices  of  stocks,  bonds^  petroleum,  cotton, 
grain,  provisions,  or  other  commodities,  or  of 
any  one  or  more  of  the  same,  in  trades 
made  or  offered  to  be  made  on  boards  of  ex- 
change, or  by  any  person,  firm,  or  organiza- 
tion, and  wherein  the  person  carrying  on  the 
bucket  shop,  either  as  principal  or  agent 
pretends  to  buy  or  sell,  or  goes  through  the 
form  of  buying  and  selling,  then  and  there, 
to  any  other  person  or  persons,  any  one  of 
said  commodities  at  a  certain  price  fixed  by 
or  according  to  the  aforesaid  price  posted 
or  published,  but  wherein  neither  party  ac- 
tually buys  such  commodities,  and  neither 
party  actually  sells  the  same.  Bev.  St.  Mo. 
1899,  i  2222. 

The  term  "bucket  shop**  shall  apply  to 
all  and  every  of  the  places  mentioned  in  an 
act  for  the  suppression  of  bucket  shops, 
etc,  and  shall  include,  not  only  the  place 
of  the  making,  or  permission  to  make,  or 
offer  to  make  wagering  contracts,  but  also 
the  place  wherein  is  carried  on  the  system 
of  purchasing  or  selling  of  stockSi  bonds,  or 
securities,  whether  the  contract  is  to  be  per- 
formed within  or  without  this  state,  when  the 
payment  therefor  is  by  certified  check,  or 
any  other  device  given  or  made  by  or  for 
the  purchaser  to  the  seller,  and  the  delivery 
is  by  and  for  the  seller  to  the  purchaser,  and 
such  seller,  or  party  acting  for  him,  does  not 
in  good  faith  receive  the  cash  upon  such  cer- 
tified check  or  method  of  payment  as  is  done 
in  the  regular  course  of  legitimate  busi- 
ness, or  any  such  purchaser  or  party  acting 
for  him  does  not  in  like  manner  receive  such 
stock,  bonds,  or  other  securities.  Bates^  Ann. 
St  Ohio   1904,  S  6034a--4 


BUCKWHEAT  LAND. 

A  term  used  in  Michigan  to  describe 
poor  land  or  land  in  a  deserted  section  of  the 
country,  which  is  in  a  wild  and  uncultivated 
state,  and  on  which  buckwheat  is  usually 
grown  as  the  first  crop.  Stubly  v.  Beacb- 
board,  86  N.  W.  192,  196,  68  Mich.  401. 

BUFFALO. 

As  defined  by  Webster,  the  buffalo  Is  a 
species  of  wild  ox,  a  species  of  the  genus 
"bos*'  or  'n>ubalus,"  originally  from  India, 
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887 


BUILD 


but  now  found  in  most  of  the  wanner  eoim- 
tries  of  the  Eastern  continent  While,  per- 
iiaps,  a  buffalo  Is  from  the  same  genus  as 
domestic  cows  and  cattle,  they  are  not  the 
same  kind  of  an  animal,  and  hence  could 
not  be  included  within  the  meaning  of  the 
word  "cattle,"  as  it  is  used  In  Rev.  St.  1845, 
p.  364,  declaring  that  any  person  who  shall 
maliciously  kill  or  wound  any  cattle  of  anoth- 
er shall  be  punished,  eta  State  y.  Cren- 
shaw, 22  Mo.  457,  45& 

BUFFERS. 

The  term  •^buffers"  is  used  to  designate 
timbers  placed  across  the  ends  of  cars,  be* 
yond  which  the  drawheads  slightly  project 
In  coupling  cars,  the  drawheads  yield  to 
the  impact  of  the  two  cars,  and  the  buffers 
of  the  cars  coming  together  arrest  the  force 
of  the  blow.  Cars  constructed  with  buffers 
are  considered  to  make  the  act  of  coupling 
cars  more  dangerous.  Louisville  &  N.  R. 
Co.  T.  Boland,  11  South.  667,  96  Ala.  626, 
18  L.  R.  A.  260. 


BUGGERY. 

''Buggery^  Is  synonymous  with  ''crime 
against  nature.*'  It  includes  both  sodomy 
and  bestiality,  and  Is  any  unnatural  connec- 
tion between  one  man  and 'another  man, 
or  between  a  person  and  a  beast  of  the  op- 
posite sex.  Ausman  t.  Real,  10  Ind.  856, 
356. 

Act  June  11,  1879,  I  1  (P.  L.  148), 
declares  that  "the  terms  'sodomy'  and  'bug- 
gery,' as  and  where  used  in  the  laws  of 
this  commonwealth,  shall  be  understood  to 
be  a  carnal  copulation  by  human  beings 
with  each  other  against  nature  res  veneria 
in  ano  or  with  a  beast"  Commonwealth  ▼. 
J ,  21  Pa.  Co.  Ct  B.  625,  626. 
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As  carriage,  see  'X^arrlage." 

As  tool,  see  "Tools— Tools  of  Trade.** 

As  wagon,  see  "Wagon.** 

BUILD. 

See  "Hereafter  Built** 
See,    also,    "Construct  —  Construction** ; 
"Erect— Erection.'* 

The  word  "build"  Is  derived  from  the 
word  "bold,"  meaning  a  dwelling.  Rouse  v. 
CatsklU  &  N.  T.  Steamboat  Co.,  13  N.  Y. 
Supp.  126,  127,  85  N.  Y.  St  Rep.  491  (citing 
Truesdell  t.  Gray,  79  Mass.  [13  Gray]  811). 

In  a  certificate  of  the  Governor  of  a 
state  that  he  had  made  a  careful  examination 
of  a  military  road  since  its  completion,  and 


that  the  same  was  built  In  all  respects  as  re- 
quired by  recited  acts  of  Congress,  the  word 
"built"  was  equivalent  to  the  word  ''con- 
structed," as  used  in  such  acts,  and  was, 
therefore,  a  sufQcient  compliance  with  the 
act  requiring  a  certijQcate  from  the  Governor 
that  the  road  had  been  fully  constructed. 
United  States  v.  The  Dalles  Military  Road 
Ca  (U.  8.)  51  Fed.  629,  636.  2  C.  G.  A«  419. 

A  franchise  to  build  and  maintain  a  flour- 
ing mill  ''imports  the  right  to  build  a  dam 
to  obtain  power  to  run  the  mill."  Ginrich 
V.  Patrons'  Mill  Co.,  21  Kan.  61,  64. 

Fovm  mnd  plasia  indnded. 

A  grant  to  a  dty  council  of  general  pow- 
er to  build  a  market  implies  a  determination 
upon  the  form,  dimensions,  and  fashion  of 
the  edifice,  and  the  dty  council  may  employ  a 
person  of  professional  skill  to  furnish  plans, 
drawings,  specifications,  and  estimates.  Pet- 
erson V.  City  of  New  York,  17  N.  Y.  449, 
453. 

As  acquire  or  obtain. 

As  used  in  the  title  of  an  act  relating 
to  the  organization  of  associations  for  the 
purpose  of  raising  funds  to  be  loaned  among 
their  members  for  building  homesteads  and 
other  purposes  (Gen.  St  1873,  c.  11),  the 
word  "build"  will  be  held  to  have  been  em- 
ployed in  the  sense  of  obtain,  secure,  or 
acquire,  as  well  as  the  ordinary  meaning  of 
build,  so  that  provisions  of  the  act  authorizing 
the  purchase  of  lots  or  houses  are  not  void^ 
as  not  being  included  in  the  title.  Nebraska 
Loan  &  Building  Ass'n  ▼.  Perkins,  85  N.  W. 
67,  69,  61   Neb.  254. 

As  tanlmh  mael&iiiery. 

Whatever  is  supplied  to  a  vessel  for  the 
purpose  of  making  it  what  It  was  intended 
to  be  and  to  enable  it  to  enter  upon  the  kind 
of  business  or  navigation  intended  Is  a  part 
of  the  building  of  the  vessel,  thus  Including 
machinery.  The  Paradox  (U.  S.)  61  Fed.  860, 
861. 

As  looation  of  railroad. 

In  a  subscription  to  the  capital  stock  of 
a  railroad  company,  provided  the  road  is 
built  inside  of  a  certain  distance  north  of  a 
certain  township,  the  word  "built"  means 
the  permanent  location  of  the  road  in  the 
place  designated,  though  the  road  was  never 
completed.  What  the  parties  must  have 
meant  to  provide  for  was  the  place  of  the 
road,  and  not  its  condition  of  completeness 
or  incompleteness.  Strictly  speaking,  to 
build  a  road  is  to  complete  it  When  a 
subscription  book  speaks  of  a  road  to  be  built 
in  one  place  in  preference  to  another,  it  must 
be  supposed  and  held  that  it  was  the  location 
of  the  road,  and  not  its  structure,  that  was 
intended  to  be  qpedfied,  which  means  less 
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than  a  finished  road.    Warner  v.  Callender, 
20  Ohio  St  190,  197. 

As  malntiiin. 

To  build  or  constmct  a  railroad  is  one 
thing;  to  maintain  the  structure  after  It  Is 
erected  or  built  Is  another;  and  neither  au- 
thorizes the  relocation  of  the  road  after  com- 
pletion on  the  first  location,  within  a  stat- 
ute authorizing  the  construction  and  mainte- 
nance of  a  railroad.  The  word  "mainte- 
nance*' has  reference  to  the  powers  to  be 
exercised  after  completion.  Moorbead  v.  Lit- 
tle Miami  R.  Co.,  17  Ohio,  340,  353. 

A  statute  authorizing  certain  persons  to 
make  a  canal  and  take  toll  thereon,  on  the 
condition,  among  others,  that  they  would 
"build  suitable  and  convenient  bridges"  where 
the  canal  should  cross  the  highways,  meant 
not  only  that  such  persons  should  construct 
the  bridges,  but  that  they  should  maintain 
them  in  repair.  Franklin  County  Com'rs  v. 
White  Water  Valley  Canal  Co.,  2  Ind.  162, 
163. 

A  grant  to  a  i-nilroad  company  In  its 
charter  of  the  power  of  "laying,  building, 
and  making'*  a  road  includes  the  power  of 
maintaining  and  sustaining  it,  which  has 
reference  to  keeping  it  In  repair,  supplying 
it  with  machinery,  and  such  like  acts,  but 
does  not  extend  tp  projects  for  extending  its 
business  by  schemes  and  enterprises  not  con- 
templated and  expressed  In  clear,  unambigu- 
ous terms.  Central  B.  Co.  v.  Collins,  40  Ga. 
582,  624. 

As  paTe  street. 

In  Rev.  St  §  1592,  empowering  the  board 
of  aldermen  In  cities  of  the  foui-th  class  to 
tax  abutting  property  for  grading,  macada- 
mizing, building,  guttering,  and  repairing 
streets,  the  word  "building"  Includes  paving. 
When  defining  the  word  "build,"  the  Inter- 
national Dictionary  does  so  thus:  "To  erect 
or  construct,  as  a  fabric  or  edifice  of  any 
kind;  to  form  by  uniting  materials  into  a 
regular  structure;  to  fabricate;  to  make; 
to  raise."  When  used  with  reference  to 
streets,  the  word  "build"  may  well  be  regard- 
ed as  a  synonym  of  the  word  "make,"  or  of 
the  word  "pave."  Morse  v.  City  of  West 
Port,  19  S.  W.  831,  832,  110  Mo.  502. 

As  repair. 

"Build,"  as  used  in  Pub.  St  c.  34,  |  6, 
providing  that  towns  ma.v  appropriate  money 
for  building  bridges,  means  to  construct  anew, 
and  repairing  Is  not  building  within  the  stat- 
ute. State  T.  White,  18  Atl.  179,  16  R.  L 
591. 

"Built"  as  used  In  Olympla  City  Charter, 
I  3,  subd.  25,  requiring,  as  a  preliminary  to 
the  building  of  the  sidewalks  and  assessing 
and  levying  taxes  therefor,  that  a  petition 
by  the  majority  of  the  property  ownci-s  or  a 


vote  of  two-thirds  of  the  common  council  In 
favor  be  had,  means  "constructed"  or  "erect- 
ed," and  Is  therefore  not  synonymous  with 
**repalrs"  or  "repaired,"  and  hence  the  city 
was  not  relieved  from  its  obligation  to  repair 
by  failure  to  procure  a  vote  under  the 
charter.  Hutchinson  v.  City  of  01ympia»  5 
Pac  60^  608,  2  Wash.  T.  814. 

BUILT  XJPOir. 

St  65  Geo.  Ill,  c.  25,  §  3,  authorizing 
commissioners  "to  view  and  Inspect  any 
street  square,  or  other  public  passage  c^  place 
within  the  limits,"  etc.,  "which  now  Is  or 
hereafter  may  be  built  upon  or  In  building." 
does  not  apply  to  bridges  built  by  a  canal 
company,  the  roadways  over  which  were  ust'd 
as  public  highways,  and  formed  the  sole 
connection  at  the  particular  spot  between  the 
streets  on  either  side  of  the  bridges,  and 
which  bridges  were  built  of  brick  and  had 
brick  parapet  walls  from  four  to  five  feet 
high  on  the  outer  side  of  each  footway.  Ar- 
nell  T.  Regents  Canal  Co.,  14  C.  B.  664^  576. 

BUHiDEB. 

The  terms  "artisans,  builders,  and  me- 
chanics," In  Gould*s  Dig.  c  112,  |  1,  giving 
a  mechanic's  lien  to  all  artisans,  builders, 
and  mechanics  of  every  description  who  shall 
perform  any  wbrk  and  labor  on  any  building, 
edifice,  or  tenement  does  not  Include  one 
selling  lumber  to  be  used  In  the  construction 
of  a  dwelling  house.  Duncan  y.  Bateman, 
23  Ark.  327,  79  Am.  Dec.  109. 

Architects  and  builders  are  well  known 
as  persons  engaged,  as  a  business,  in  plan- 
ning, constructing,  remodeling,  and  adapting 
to  particular  uses  buildings  and  other  struc- 
tures. Turner  v.  Haar,  21  8.  W.  737,  738, 114 
Mo.  335. 

A  builder  is  one  who  builds,  one  whose 
occupation  it  is  to  build,  an  architect  a 
shipwright,  a  mason,  etc.  Savannah  &  GL  R. 
Co.  V.  Callahan,  49  Ga.  506,  511. 

Of  TesseL 

See  "Ship  Carpenter  or  Builder." 

Act  N.  Y.  April  24,  1862.  c.  482,  giving 
the  builder  of  a  vessel  a  lien  thereon.  Is  limit- 
ed to  and  means  the  person  having  charge 
of  the  actual  construction  of  the  whole  ves- 
sel, and  hence  cannot  include  a  person  hired 
by  a  subcontractor  to  do  a  part  of  the  vork 
he  had  contracted  to  do  thereon.  OaUdn  t. 
United  States,  3  Gt  CI.  297,  306. 

One  engaged  In  repairing  and  patting 
new  machinery  into  a  steam  canal  boat  Is  a 
builder,  within  the  meaning  of  Laws  1862,  c 
482,  providing  for  the  collection  of  demands 
against  ships  and  vessels  for  materials  fur- 
nished to  the  builder  of  the  same.  Kioi;  t. 
Greenway,  71  N.  Y.  413. 
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BXTILDINO. 

See  "Building  (In  Orimlnal  Law)"; 
"Building  (In  Insurance)";  "Building 
(In  Lien  Laws)";  "Building  (In  Beve- 
Que  Laws)." 

See  "Boat  Building";  "Brick  Building"; 
"Farm  Building";  "Frame  Building"; 
"Inhabited  Building";  "New  Building"; 
"Outbuilding" ;  "Public  Building" ; 
"Wooden  Building." 

All  buildings,  see   "All." 

Other  buildings,  see  "Other." 

As  Included  in  term  land,  see  "Land." 

As  personal  property,  see  "Personal  Prop- 
erty." 

As  tool,  see  "Tools — ^Tools  of  Trade." 

A  building  is  defined  to  be  a  structure 
In  the  nature  of  a  house  built  where  It  is  to 
stand;  as  commonly  understood,  a  house 
for  business,  residence,  or  public  use,  or 
for  shelter  of  animals  or  storage  of  goods, 
and  Tery  generally,  though  not  always,  the 
Idea  of  a  habitation  for  the  permanent  use 
of  man,  or  an  erection  connected  with  his 
permanent  use,  is  implied  in  the  word  "build- 
ing." A  building  Is  a  part  of  the  land. 
One  would  not  call  a  tent  a  building.  In  its 
broadest  sense  it  can  mean  only  an  erection 
Intended  for  the  use  or  occupation  as  a 
habitation  or  for  some  purpose  of  trade,  man- 
ufacture, ornament,  or  use,  constituting  an 
edifice,  such  as  a  house,  a  stbre,  a  church, 
or  a  shed.  Rouse  ▼.  Catskill  &  N.  Y.  Steam- 
boat Co.,  18  N.  Y.  Supp.  126,  127,  36  N.  Y. 
St  Rep.  491  (citing  Truesdell  ▼.  Gray,  79 
Mass.  [13  Gray]  311). 

Bul^ings,  structures,  and  improyements, 
within  the  meaning  of  Code  Civ.  Proc.  S 
2134,  providing  that  the  interest  in  the  land, 
building,  structure,  or  other  improvement  in 
a  leasehold  interest  shall  be  subject  to  lien, 
although  the  lease  is  forfeited,  is  to  be  con- 
strued to  mean  such  buildings,  structures, 
and  Improvements  put  upon  the  premises  by 
the  lessee  as  can  be  removed.  Stenberg  v. 
Liennemann,  52  Pac.  84,  85,  20  Mont.  457,  68 
Am.  St  Rep.  636. 

Where  a  lease  provided  that  if  the  lessee 
should  tear  down  and  remove  the  buildings 
not  standing  on  the  premises,  and  erect  in 
place  thereof  a  good  and  substantial  build- 
ing, such  building  should  be  valued  and  paid 
for  at  the  termination  of  the  lease,  where 
the  main  building  on  the  premises  was  not 
torn  down  or  removed,  but  the  front  of  the 
first  story  and  basement  was  taken  ont,  and 
iron  columns  and  doors  Inserted,  and  stairs 
and  partitions  were  torn  down,  and  the  floors 
lowered  and  relald,  and  the  rear  wall  of  each 
of  the  stores  was  removed,  and  a  flat  roof 
put  on,  and  two  stories  were  made  out  of 
the  attic  story,  there  was  no  building  erected, 
within  the  terms  of  the  lease,  for  the  price 
of  which  the  landlord  would  be  liable.  Smith 
V.  Cooley  (N..Y.)  5  Daly.  401,  402. 


Apartment,  reom,  or  tenemeiit* 

Rooms  in  a  factory  were  let  to  separate 
tenants,  the  rents  differing  according  to  the 
size  of  the  room,  and  the  entry  to  which  was 
either  by  common  staircase  leading  from 
the  entrance  to  the  factory,  or  by  separate 
outside  staircase,  or  by  doors  opening  into 
the  yard.  Bach  tenant  had  his  own  spinning 
machine,  which  was  worked  by  a  steam  en- 
gine belonging  to  the  landlord;  it  being  a 
part  of  each  contract  that  the  landlord  should 
supply  steam  power  and  also  the  exclusive 
use  of  his  room  and  the  key  to  the  door 
thereof.*  Held,  that  the  occupier  of  each 
room  was  the  exclusive  occupier  of  a  "build- 
ing," wlUiin  St.  2  Wm.  IV,  c.  46,  §  27,  con- 
ferring the  right  of  voting  in  the  cities  and 
boroughs  upon  the  occupier  of  any  house, 
warehouse,  counting  house,  shop,  or  *'other 
building."    Pownall  v.  Dawson,  11  G.  B.  0. 

'^Building,"  as  used  in  St.  2  Wm.  IV. 
c  45,  S  27,  Includes  apartments  in  a  house 
which  were  rented;  the  tenant  having  a  key 
of  the  outer  door  and  free  and  uncontrolled 
access  thereto  at  all  times,  though  the  land- 
lord occupied  a  portion  of  the  premises,  but 
did  not  reside  therein.  Toms  v.  Luckett,  5 
Man.,  Or.  &  8.  24,  85. 

The  word  "building,"  as  used  in  a  town 
by-law  requiring  the  tenant  of  a  building 
to  remove  the  snow  from  in  front  of  the 
premises,  is  broad  enough  to  Include  a  "ten- 
ement" Town  of  Easthampton  v.  Hill,  88 
N.  E.  502,  162  Mass.  302. 

Ooanpletioa  indicated* 

In  a  contract  by  which  plaintiff  agreed 
to  win  stones  for  the  purpose  of  building 
certain  cottages,  the  term  "building"  could 
not  be  taken  to  include  the  completion  of  a 
building  by  plastering  and  tile  pointing, 
and  parol  evidence  could  not  be  given  to  ex- 
plain the  sense  In  which  the  word  was  used. 
Charlton  v.  Gibson,  1  C.  &  K.  541,  542. 

Feaoe. 

When  used  in  a  covenant  not  to  erect 
a  building  within  a  certain  distance  from  a 
boundary  line,  may  be  held  to  include  a 
fence,  on  a  showing  that  the  purpose  and  ob- 
ject of  the  covenant  was  to  prevent  the  shut- 
ting off  of  light  and  air,  and  that  a  fence 
would  have  the  same  effect  in  this  respect 
as  a  structure  technically  known  as  a  "build- 
ing." Wright  V.  Evans,  2  Abb.  Prac.  (N.  S.) 
308. 

As  used  in  a  grant  giving  the  grantee 
the  right  of  cutting  and  hewing  timber  for 
building,  includes  the  right  to  cat  timber 
for  making  fences,  and  in  common  parlance 
the  word  "building"  would  have  been  under- 
stood as  including  the  making  of  fences. 
Livingston  v.  Ten  Broeck,  16  Johns.  14,  22,  8 
Am.  Dec.  287. 
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See  "Plume.** 

Hustings  erected  to  take  the  poll  at  a 
contested  election  for  members  to  serve  in 
Parliament  are  not  a  building,  within  St  57 
Geo.  Ill,  c.  19,  §  38,  so  that  no  action  lies 
against  the  hundred  for  the  destruction  of 
such  property  by  a  tumultuous  assembly. 
Allen  y.  Ayre^  8  Dow.  &  R.  96. 

JaUeelL 

1  Gen.  St  1889,  par.  1633,  providing  that 
boards  of  county  commissioners  (who  have 
power  to  purchase  sites  for,  build,  and  keep 
in  repair  county  buildings,  levy  taxes  there- 
for, and  care  for  the  county  property)  shall 
not  build  any  permanent  county  buildings 
without  submitting  the  question  to  a  vote  of 
the  electors  of  the  county,  does  not  include 
one  or  two  cells  in  a  Jail  building.  A  cell  is 
but  a  very  small  room,  and  it  can  hardly  be 
contended  that  the  manufacture  and  erection 
of  a  room  in  a  building,  whether  small  or 
large,  would  be  forbidden  by  an  inhibition 
to  construct  a  permanent  building.  Pauly 
Jail-Bldg.  &  Mfg.  Co.  V.  Kearney  County 
Com'rs  (U.  S.)  68  Fed.  171,  173,  15  C.  0.  A. 
351. 

Iiand  o«evpied  Ineliided. 

"A  lease  of  the  wooden  building  south 
of  the  brick  dwelling  house"  of  the  lessor 
does  not  pass  as  parcel  of  the  wooden  build- 
ing or  appurtenant  thereto  any  titie  In  an 
outbuilding,  yard,  and  passageway  within 
a  curtilage  or  indosure  adjoining  the  wooden 
building,  but  not  distinct  from  the  brick 
house;  but  any  right  of  way  or  other  ease- 
ment necessary  to  the  enjoyment  of  the  de- 
mised premises  passes  as  appurtenant  there- 
to, although  not  expressly  mentioned  in  the 
lease.  Oliver  t.  Dickinson,  100  Mass.  114^ 
117. 

The  land  upon  which  the  walls  of  a 
stone  or  brick  building  rest  or,  indeed,  of 
any  other  kind  of  a  building,  which  in  law 
is  considered  as  annexed  to  the  soil,  and 
which  is  not  clearly  severed  therefrom  by 
the  terms  of  the  deed  itself,  must  be  consid- 
ered as  part  of  the  building,  and  a  sale  of 
the  boilding,  therefore,  would  carry  the  titie 
to  the  land  upon  which  it  stands.  Wade  v. 
Odle,  54  8.  W.  786,  788,  21  Tex.  Civ.  App. 
656. 

A  lease  of  a  building,  where  the  land- 
lord owns  the  real  estate  under  the  eaves 
thereof,  embraces  such  land.  Sherman  v. 
Williams,  113  Mass.  481,  484,  18  Am.  Rep. 
522. 


building. 

Where  a  subscription  for  the  building 
of  a  church  was  according  to  its  terms  to 
be  paid  '"when  the  building  is  inclosed,"  such 


phrase  meant  when  the  main  building  was 
Inclosed;  and  hence,  when  such  part  of  the 
building  was  inclosed,  the  subscription  was 
payable,  notwithstanding  that  some  towers 
on  the  building  had  not  been  Inclosed.  Snell 
V.  Methodist  Episcopal  Church,  68  la  290, 
293. 

In  1  Rev.  St  p.  614,  |  67,  providing  that 
no  public  road  shall  be  laid  through  any 
buildings,  or  any  fixtures  or  erections  for 
the  purpose  of  trade  or  manufacture,  without 
the  consent  of  the  owner,  buildings  cannot 
be  construed  to  include  the  channel  by  which 
water  is  conducted  from  a  creek  to  a  saw- 
mill, within  any  natural  or  fair  meaning  of 
the  term.  People  v.  EJngman,  24  N.  Y.  659. 
562. 

Moaiiment. 

A  monument  is  not  a  building,  within 
the  meaning  of  the  condition  of  a  deed  to  a 
city  conveying  a  square,  and  providing  that 
no  part  of  it  shall  be  made  use  of  for  erecting 
any  sort  of  a  building  thereon.  A  monument 
may  take  the  shape  of  a  memorial  hall  or 
other  building,  but  that  is  not  the  general 
sense  of  the  word,  and  will  not  be  presumed. 
A  statue  upon  a  pedestal,  even  though  the 
latter  be  large,  is  not  a  building  within  the 
proper  meaning  of  the  term.  Appeal  of 
State  Soc.  of  Cincinnati,  26  Ati.  647,  651,  154 
Pa.  621,  20  L.  R.  A.  323. 

The  term  '^building**  does  not  Include 
a  monument  100  feet  in  height  on  a  plat- 
form 120  feet  long  and  erected  In  a  dty  park. 
Parsons  v.  Van  Wyck,  67  N.  Y.  Supp.  1054, 
1058»  56  App.  Div.  829. 

Act  April  19,  1896  (P.  U  88),  requiring 
county  commissioners,  in  the  erection  of  a 
courthouse,  Jail,  or  other  "building,"  to  let 
the  work  to  the  lowest  bidder,  cannot  be 
construed  to  Include  a  monument  to  be  erect- 
ed in  memory  of  soldiers  and  sailors.  A 
monument  may  take  the  shape  of  a  memorial 
hall  or  other  building,  but  that  Is  not  the 
general  use  of  the  word  and  wHl  not  be  pre- 
sumed. A  statue  on  a  pedestal,  eren  though 
the  latter  be  large,  is  not  a  building,  wlthhi 
the  proper  meaning  of  the  term.  Van  Ra- 
man V.  Gallagher,  37  AtL  832,  834,  182  Pa. 
277. 

Poroh  or  steps* 

As  used  in  a  deed,  providing  that  *^1 
buildings*'  upon  the  lots  conveyed  should  be 
erected  not  less  than  16  feet  Iwck  from 
the  fence  line,  means  all  substantial  parts 
of  all  buildings.  While  merely  Inddoital 
encroachments  on  this  space  by  steps  or 
eaves  or  ornamental  projections  might  not 
amount  to  violations  of  the  agreement  a 
porch  extending  the  whole  width  of  the 
house,  as  a  substantial  and  integral  part  of 
it  is  clearly  so.    Ogonti  Land  &  Improve- 
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ment  Go.  r.  JohnBon,  81  AtL  1008»  1000,  168 
Pa.  17& 

Approaches  and  steps  are  not  a  part  of 
a  building,  so  that  a  contract  to  furnish  "all 
the  dimension  stone  that  may  be  required" 
in  the  '^construction  of  a  building"  does  not 
include  stone  used  in  the  approaches  or  steps 
leading  up  to  the  building.  United  States  ▼. 
Mueller,  5  Sup.  Ct  380,  382;  113  U.  S.  153, 
28  U  Bd.  946. 

Stable,  sited,  ov  otl&er  ontbvildiiic. 

A  stable,  with  a  hay  loft  oyer,  built  of 
brick,  annexed  to  which,  but  of  a  lower  ele- 
vation, was  another  brick  building,  to  which 
again  was  annexed  an  irregular  wooden 
building  dividea  into  three  compartments, 
the  whole  of  which  was  in  the  exclusive  oc- 
cupation of  one  person,  and  used  by  him  for 
the  purpose  of  his  business  of  a  wheelwright, 
there  being  no  internal  communication,  con- 
stitutes a  building,  within  St  Wm.  IV,  c 
45,  i  27.    Pownall  ▼.  Dawson,  11  G.  B.  9. 

As  used  in  St  2  Wm.  IV,  c  45,  I  27, 
"building**  includes  a  cow  barn  or  stable. 
Whitmore  t.  Bedford,  5  Man.  &  Q.  9,  16^ 

"Building,"  as  used  in  St  2  Wm.  IV,  c 
45,  I  27,  should  be  construed  to  include  a 
shed  closed  on  two  aides,  having  a  roof,  and 
used  for  the  purposes  connected  with  the 
occupation  of  a  wharf  and  also  used  by  an- 
other as  a  place  of  deposit  for  goods.  It  is 
a  thing  ejusdem  generis  with  those  particu- 
larly enumerated.  Watson  ▼•  Cotton,  57 
Eng.  G.  L.  50,  53. 

A  cow  stable,  wagon  shed,  and  chicken 
house  are  buildings^  within  the  statute  pro- 
viding that  no  public  highway  shall  be  laid 
out  through  any  building  or  fixture  without 
the  consent  of  the  owner.  Smart  v.  Hart,  75 
Wli^  471,  44  N.  W.  514. 

Btmmmbomt* 

•The  word  'building'  is  derived  from  the 
Anglo  Saxon  'bold,'  meaning  a  dwelling. 
Building  is  defined  to  be  a  structure  in 
the  nature  of  a  house,  built  where  it  is  to 
stand.  As  commonly  understood,  it  means 
a  house  for  residence,  business,  or  public  use^ 
or  for  the  shelter  of  animals  or  storage  of 
goods,  and  very  generally,  though  not  al- 
ways, the  idea  of  a  habitation  for  the  per- 
manent use  of  man,  or  an  erection  connected 
with  its  permanent  use,  is  implied  by  the 
word.  It  is  defined  by  Bouvier  as  'an  edifice 
erected  by  art  and  fixed  on  the  soil,  com- 
posed of  different  pieces  of  stone,  brick,  mar- 
ble, wood,  or  other  substance,  designed  for 
permanent  use  in  the  position  in  which  it  is 
so  fixed.*  A  building  is  a  part  of  the  land. 
In  its  broadest  sense  it  can  only  mean  an 
erection  intended  for  use  and  occupation  as 
a  habitation,  or  for  some  purpose  of  trader 
manufacture,  omanjent,  or  use,  constituting 
a  fabric  or  edifice,  such  as  a  house,  a  store, 
a  church,  a  shed.    A  tent  is  not  a  building, 


neither  Is  a  yault  for  the  Interment  of  the 
dead,  although  above  ground;  and  a  steam- 
boat is  not  a  building,  within  the  meaning 
of  Laws  N.  T.  1873,  c.  646,  making  any  per- 
son owning,  renting,  or  permitting  the  oc- 
cupation of  any  building,  wherein  intoxicat- 
ing liquors  are  sold,  liable  for  damages"  etc. 
Rouse  V.  Catskill  &  N.  Y.  Steamboat  Co.,  13 
N.  Y.  Supp.  126,  127,  59  Hun,  80. 

Stmetiire  resttnc  on  timbers  wt  posts. 

In  St  18  &  19  Vict  c  122,  art  1,  provid- 
ing that  every  building  shall  be  inclosed  with 
walls  constructed  with  brick,  stone,  or  other 
hard  and  incombustible  substance,  and  the 
foundations  shall  rest  on  solid  ground  or  up- 
on other  solid  substructure,  the  word  "build- 
ing** should  be  construed  to  include  a  struc- 
ture of  wood  of  considerable  size  (16  by  13 
feet),  and  intended  to  be  permanently  used 
as  a  shop,  though  not  laid  into  the  ground, 
but  merely  laid  upon  timbers  upon  the  sur- 
face. Stevens  t.  Oourley,  97  Eng.  G.  L.  99, 
100. 

"Building,**  as  used  in  a  deed  of  land 
providing  that  the  grantees  should  not  erect 
on  the  land  any  house  or  other  "building** 
nearer  the  line  of  a  certain  street  than  a 
certain  number  of  feet  should  be  construed 
to  include  a  structure  raised  on  posts,  with 
a  roof  supported  by  pillars.  Evans  v.  Mary 
A.  Riddle  Go.  (N.  J.)  43  Ati.  894,  895. 

Teat. 

A  tent  about  10  by  12  feet  In  size  used 
by  a  lot  owner  to  live  in  with  his  family, 
but  not  to  sleep  in,  it  being  fitted  up  with  a 
cook  stove  and  other  furniture,  and  occu- 
pied temporarily,  is  a  building,  within  a  deed 
of  the  lot  prohibiting  the  erection  thereon  of 
any  buildings  other  than  dwellings,  such 
dwellings  to  cost  not  less  than  a  certain  sum; 
the  tent  being  of  less  value  than  that  sum. 
The  ordinary  meaning  of  the  word  "building" 
is  said  by  Mr.  Justice  Morton,  in  Nowell  v. 
Boston  Academy  of  Notre  Dame,  130  Mass. 
209,  to  be  a  structure  or  edifice  inclosing  a 
place  within  its  walls  and  usually  covered 
with  a  roof.  Blakemore  v.  Stanley  (Mass.) 
33  N.  B.  689,  690. 

Two  distlnot  bnlldinss* 

"Building,**  as  used  in  St  2  Wm.  IV, 
c.  45,  I  27,  cannot  apply  to  two  distinct  build- 
ings, in  order  to  make  the  occupant  a  voter. 
Dewhurst  v.  Feilden,  7  Man.  &  O.  182,  186. 

Wall. 

A  deed  conveyed  certain  premises,  sub- 
ject to  the  restriction  that  no  building  erect- 
ed on  the  land  should  be  less  than  two  stories 
in  height  exclusive  of  the  basement  and  at- 
tic, etc.  Held,  that  "building**  should  be  con- 
strued to  mean  a  structure  or  edifice  Inclos^ 
ing  a  space  within  its  walls  and  usually  cov- 
ered with  a  roof,  such  as  a  house,  a  church,  a 
shop,  a  bam,  or  a  shed,  and  does  not  include 
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a  wall  six  feet  in  height,  to  be  used  as  a  fence 
or  wall.  Nowell  v.  Boston  Academy  of  Notre 
Dame,  130  Mass.  209,  210. 

Local  Paving  Act  55  Geo.  Ill,  c.  25,  |  3, 
requiring  commissioners  to  Inspect  "any 
street,  square,  or  other  public  passage  or 
place  which  now  Is  or  hereafter  may  be 
built  upon  or  in  building,"  does  not  apply 
to  a  bridge  which  forms  part  of  a  public 
highway,  other  streets  communicating  with 
each  end  of  the  bridge,  and  which  was  built 
of  brick  over  a  canal  and  had  brick  walls 
from  four  to  five  feet  high  on  either  side; 
the  walls  not  constituting  a  building.  Ar- 
nell  V.  Regent's  Canal  Co.,  25  Eng.  Law  & 
Eq.  351,  354. 

Wholly  or  partially  destroyed  bnildinff. 

A  building  is  defined  as  an  edifice  for 
any  use,  as  a  house  for  residence,  business, 
or  public  use,  so  that  where  a  building  has 
been  destroyed  by  fire,  except  the  four  walls, 
no  "building"  exists,  within  the  meaning  of 
a  lease.  Corbett  v.  Spring  Garden  In&  Co., 
58  N.  Y.  Supp.  148,  153,  40  App.  Dlv.  628. 

BiniiDIHO  (la  Orluinal  I«aw). 

Any  house,  edifice,  structure,  vessel,  or 
other  erection,  capable  of  affording  shelter 
for  himaan  beings  or  appurtenant  to  or  con- 
nected with  an  erection  so  adapted,  Is  a 
building,  within  the  meaning  of  the  chapter 
in  the  Penal  Code  defining  and  punishing 
arson.  Rev.  St.  Utah,  1898,  §  4327;  Pen. 
Code  N.  Y.  1903,  $  493;  Pen.  Code  Idaho, 
1901,  §  4923;  Rev.  Codes  N.  D.  1899,  §  7383; 
Pen.  Code  S.  D.  1903,  $  543;  Pen.  Code  Cal. 
1903,  S  448. 

The  term  "building,"  as  used  In  the 
Penal  Code,  Includes  a  railway  car,  vessel, 
booth,  tent,  shop,  or  other  erection  or  In- 
closure.  Gen.  St  Minn.  1804,  §  6685.  The 
term  "building,"  as  used  in  the  chapter  of 
the  Penal  Code  defining  and  punishing  bur- 
glary, includes  a  railway  car,  vessel,  booth, 
tent  shop,  or  other  erection  or  Inclosure. 
Pen.  Code  N.  Y.  1003,  S  504. 

"Building,"  as  used  in  that  part  of  the 
Penal  Code  defining  and  punishing  arson. 
Includes  any  bridge,  edifice,  vessel,  struc- 
ture, house,  or  other  erection,  with  walls  or 
roof,  in  whole  or  in  part  Rev.  St  Okl.  1903, 
§  2411. 

A  statute  declaring  that  every  person 
who  shall  willfully  and  maliciously  set  fire 
to  certain  designated  classes  of  buildings,  or 
to  any  "building"  or  room  occupied  as  a  shop 
or  ofllce  for  professional  business,  shall  be 
deemed  guilty  of  arson,  means  a  building 
used  for  one  of  the  purposes  designated 
by  the  words  which  fdllpw  It  An  Indict- 
ment merely  charging  the  burning  of  a 
building  is  insufilclent  as  it  should  allege 
the  purpose  for  which  the  building  was  oc- 
cupied.   SUte  y.  O'Connell,  26  Ind.  266,  267. 


The  term  "building,"  in  a  statute  deflninf 
burglary  as  the  unlawful  entry  of  any  oflSce, 
shop,  store,  etc.,  or  any  other  building  in 
which  goods,  merchandise,  or  valuable  goods 
are  kept  for  use,  safety,  or  deposit,  with  in- 
tent to  commit  a  felony,  is  qualified  by  the 
clause  relevant  to  the  keeping  of  valuable 
goods  in  such  building,  and  therefore,  in  a 
prosecution  for  breaking  into  any  building 
other  than  enumerated  buildings.  It  must  be 
shown  that  valuable  goods  were  kept  there- 
in; but  it  is  not  necessary  to  make  the 
showing  in  a  prosecution  for  breaking  or  en- 
tering any  of  the  enumerated  buildings. 
State  V.  Sufferln,  32  Pac.  1021,  6  Wash.  107. 

In  construing  Pen.  Code  1895,  art.  843, 
defining  the  term  "house,"  as  used  in  the 
law  of  burglary,  to  be  any  "building"  oi 
structure  erected  for  public  or  private  use, 
the  court  say  that  the  word  "building" 
means  a  fabric  built  or  constructed;  a  struc- 
ture; an  edifice  as  commonly  understood:  a 
house  for  a  residence,  business,  or  public 
use,  or  for  shelter  of  animals  or  storage  of 
goods.  Favro  v.  State,  46  S.  W.  032,  38  Tex. 
Cr.  R.  452,  73  Am.  St  Rep.  950. 

The  term  "building,"  within  the  meaning 
of  the  statute  making  it  criminal  to  burn 
any  building,  whatsoever.  Includes  a  building 
owned  by  the  person  setting  it  on  fire,  but 
in  the  possession  of  another  who  has  a  qual- 
ified ownership  therein.  Brskine  v.  Common- 
wealth (Va.)  8  Grat  624,  627. 

Addition  or  improTements. 

As  the  word  "building"  is  ased  in  a 
city  ordinance  forbidding  the  erection  of 
wooden  buildings  on  a  certain  street  or  be- 
tween that  street  and  the  sea,  it  includes  an 
addition  or  change  to  a  building  already  erect 
ed,  which  so  changes  the  plan,  structure, 
dimensions,  and  general  appearance  of  the 
building  already  erected  that  according  to 
common  understanding  of  men,  it  would  be 
called  a  new  building  or  a  rebuilding.  De- 
lione  V.  Long  Branch  Com'rs,  25  AtL  274, 
275,  55  N.  J.  Law  (26  Vroom)  108. 

AiH^rtment,  room,  or  tonea&ent. 

Pen.  Code,  art.  709,  defining  a  bouse  to 
be  any  building  or  structure  erected  for  pub- 
lic or  private  use,  of  whatever  material  it 
may  be  constructed,  should  be  construed  to 
include  an  ofl^ce,  apartment  or  room,  in  one 
comer  of  a  hardware  room,  made  of  pickets 
about  four  feet  high,  one  inch  square,  and 
three  inches  apart,  on  top  of  which  there 
was  a  plank,  in  which  the  account  books, 
money,  etc.,  of  a  lumber  company  were  k^t 
and  where  the  business  of  such  company 
was  transacted  by  their  agent  or  derk;  It 
being  a  place  partitioned  off  and  used  sep- 
arately from  any  other  portion  of  a  hardware 
bouse  for  a  particular  purpose.  Webster  de- 
fines a  building  to  be  t'a  fabric  or  edifice 
constructed;  a  thing  built;  as  a  bouse, 
church,  etc."    Mr.  Bouvier  defines  a  build- 
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fn^  to  be  "an  edifice  erected  by  art,  and  fixed 
upon  or  OTer  the  soil,  composed  of  brick, 
stone,  marble,  wood,  or  other  proper  «nb- 
stance  connected  together  and  designed  for 
use  in  the  position  it  is  so  fixed."  Anders6n 
V.  State,  17  Tex.  App.  805,  810. 

St  1855,  c.  405,  prohibited  the  Iceeping 
of  aoy  building  for  the  illegal  sale  or  illegal 
keeping  of  intoxicating  liquors.  An  indict- 
ment under  such  statute  charged  the  keep- 
ing of  a  certain  building.  Held,  that  the 
word  "building,"  as  thus  used,  meant  the 
entire  structure  whereifa  the  liquors  were 
alleged  to  have  been  kept  as  distinguished 
from  a  tenement  or  various  tenements  in 
the  building,  and  thus,  where  the  proof  show- 
ed that  defendant  did  not  occupy  the  whole 
building,  but  sold  liquors  in  a  single  room 
therein,  there  was  a  fatal  variance.  Com- 
monwealth V.  McCaughey,  75  Mass.  (9  Gray) 
296,297. 

An  indictment  charged  that  defendant 
was  the  owner  of  a  certain  tenement  and 
building,  being  the  first  tenement  and  build- 
ing on  a  certain  side  of  a  street  and  that  he 
let  the  said  tenement  and  building  to  a 
person  who  used  the  same  for  the  illegal  sale 
of  Intoxicating  liquors.  Held  that  the  words 
''tenement"  and  "building"  were  used  as 
synonymous  with  each  other.  Common- 
wealth y.  Bossidy   112  Mass.  277,  278. 

Oeaetory  Tault. 

A  stone  vault  In  a  cemetery,  used  for 
the  interment  of  dead  bodies,  although  whol- 
ly above  ground,  is  not  a  building,  within 
Pen.  Code,  |  498,  defining  the  crime  of  bur- 
glary in  the  third  degree  as  the  breaking  into 
a  building.  People  v.  Richards,  15  N.  E. 
371,  372,  108  N.  Y.  137,  2  Am.  St  Rep.  878. 

Oliioken  Louse* 

The  phrase  "othei  building,"  as  used  in 
Gen.  St.  1901,  |  2059,  providing  that  every 
person  who  shall  be  convicted  of  breaking 
and  entering  in  the  nighttime  any  shop, 
store,  booth,  tent,  warehouse,  or  other  build- 
ing, shall  be  adjudged  guilty  of  burglary  in 
the  second  degree,  Includes  a  frame  chicken 
house  having  doors  and  a  board  roof.  State 
V.  Poole,  70  Pac.  687,  688,  tS5  Kan.  718. 

Oontorib. 

A  comcrlb  Is  a  bnilding,  within  the  pro- 
visions of  a  statute  punishing  larceny  from 
a  building.  State  v.  Gibson,  66  N.  W.  742, 
748,  97  Iowa,  416;  Brown  v.  State,  52  Ala. 
845,  847. 

A  crib  In  which  com  and  fodder  are  kept 
is  undoubtedly  such  a  structure  as  comes 
within  the  provisions  of  a  statute  punishing 
the  burning  of  a  house  or  building.  Brown 
V.  State,  62  Ala.  846,  847. 

An  Indictment  merely  charging  the 
breaking  and  entering  of  a  comcrlb,  and  not 


a  building  called  a  comcrlb,  Is  InsuflSdent 
"We  have  been  unable  to  find  this  word 
*corncrlb'  in  Worcester's  Dictionary,  and  it  Is 
not  necessarily  a  building,  ship,  or  vessel. 
'Com'  Is  defined  to  be  a  cereal  grain,  and  the 
word  is  correctly  used  in  this  country  in 
place  of  Indian  com  or  maize.  'Crib'  has 
various  definitions,  as  the  manger  of  a  sta- 
ble, a  bin,  a  frame  for  a  child's  bed,  a  small 
habitation,  and  is  used  In  the  latter  sense  by 
Shakespeare.  Nowhere  else  do  we  find  it 
used  In  the  sense  of  a  building."  Wood  v. 
State,  18  Fla.  967,  969. 

A  building  Is  a  structure  made  for  use 
or  convenience,  and  designed  for  the  habita- 
tion of  men  or  animals,  or  the  sheltering  of 
property,  and  hence  Includes  a  comcrlb,  so 
that  larceny  from  a  comcrlb  is  larceny  from 
a  building,  within  the  meaning  of  Code,  f 
3894.  State  v.  Gibson,  66  N.  W.  742.  743,  97 
Iowa,  416.  CONTRA,  see  Wood  v.  State,  18 
Fla.  967,  969. 

Depot. 

"Webster  defines  'depot*  to  De  a  place 
of  deposit  for  storing  goods,  a  warehouse,  a 
storehouse.  Worcester  defines  It  as  a  place 
where  any  kind  of  goods  Is  deposited,  a 
storehouse,  a  warehouse."  A  railroad  depot 
Is  a  building,  within  the  meaning  of  Rev.  St 
i  3526,  defining  burglary  in  the  second  de- 
gree to  be  the  breaking  and  entry  of  any 
depot,  store,  tent,  warehouse,  or  other  build- 
ing, with  intent  to  steal  therein.  State  v. 
Edwards,  19  S.  W.  91.  92,  109  Mo.  315. 

Under  a  statute  defining  burglary  to  be 
the  breaking  and  entering  of  any  shop, 
store,  booth,  tent  warehouse,  or  other  build- 
ing, an  indictment  alleging  that  the  defend- 
ant did  break  and  enter  the  depot  of  a  cer- 
tain railway  company  was  sustained,  as  the 
depot  was  either  a  warehouse  or  other  build- 
ing. Blgham  v.  State,  31  Tex.  Or.  R.  244, 
250,  20  S.  W.  577  (citing  State  v.  Edwards, 
109  Mo  815»  19  S.  W.  91). 

As  dwelling  house. 

Under  Rev.  St  668,  I  16,  declaring  that 
no  building  shall  be  deemed  a  dwelling  house, 
within  the  meaning  of  the  provision  relating 
to  burglary,  unless  the  same  be  adjoined  to. 
Immediately  connected  with,  and  a  part  of,  a 
dwelling  house,  ''a  structure  must  of  Itself  be 
a  building,  so  as  to  stand  and  subsist  sepa- 
rate and  independent  from  the  other  struc- 
ture, which  is  the  dwelling  house  of  the 
owner."  Quinn  v.  People,  71  N.  Y.  561,  570, 
27  Am.  Rep.  87. 

A  defendant  cannot  be  convicted  on  an 
Indictment  charging  him  with  buming  a 
building,  under  a  statute  providing  penalties 
therefor,  when  the  building  burned  is  a 
dwelling  house,  and  such  crime  Is  covered  by 
other  sections  of  the  statute.  State  v.  At- 
kinson. 58  N.  W.  1084,  1035,  88  Wis.  L 
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Inolosed  park. 

Webster  defines  a  building  to  be:  "A 
fabric  or  edifice  constructed  for  use  or  con- 
venience, as  a  bouse»  a  church,  a  shop.  This 
is  the  universal  meaning  of  the  word."  And 
It  is  so  used  in  Gen.  St  tit  52,  |  4,  prohibit- 
ing the  keeping  open  on  Sunday  of  a  shop, 
house,  store,  saloon,  or  other  building  in 
which  it  is  reputed  that  spirituous  and  in- 
toxicating liquors,  ale,  and  lager  beer  are 
exposed  for  sale;  and  hence  the  term  does 
not  include  an  Inclosed  park,  in  which  such 
liquors  are  sold.  State  v.  Barr,  88  Couil 
40,  44. 

Engine  rooni. 

Cr.  Code,  {  86,  provides  that  whoever 
shall  enter  any  dwelling  house,  kitchen,  of- 
fice, shop,  storehouse,  etc.,  or  other  build- 
ing, shall  be  guilty  of  burglary.  Held,  that 
the  term  ''other  building,"  as  so  used,  meant 
an  erection  separate  from  other  buildings, 
and  hence  an  engine  room,  which  was  apart 
from  a  mill  and  attached  to  the  mill,  was  not 
within  the  term  as  so  used.  Klncaid  v.  Peo- 
ple, 28  N.  B.  1060,  1061,  139  111.  218. 

Hovso  synonymons. 

"Hojase"  and  "building"  are  synonymous 
terms,  and  hence  an  indictment  for  burning 
a  "building"  is  not  at  variance  with  an  in- 
formation in  extradition  proceedings  charging 
defendant  with  the  burning  of  a  two-story 
brick  house.  State  v.  Spiegel,  83  N.  W.  722, 
724,  111  Iowa,  701. 

The  words  •'building  or  house,**  In  an 
indictment  charging  that  defendant  burned 
a  "building  or  house,"  are  evidently  used  as 
terms  of  synonymous  import  and  intended 
to  designate  one  and  the  same  building,  and 
therefore  there  is  no  uncertainty  as  to  the 
location,  by  using  the  conjunctive  "or,"  which 
will  invalidate  the  Indictment  State  y. 
Moore,  61  Mo.  276,  278. 

The  word  'Chouse"  in  Its  ordinary  mean- 
ing is  understood  to  mean  a  building,  and 
therefore  its  use  In  an  Indictment  charging 
defendant  with  burning  a  certain  flour,  grist 
and  com  mill  house  is  sufficient  to  show  the 
burning  of  the  building.  Jordan  y.  State, 
41  N.  E.  817,  818,  142  Ind.  422. 

While  the  word  "house"  is  used  In  a 
broader  and  more  comprehensive  sense  than 
"dwelling  house,"  It  has  a  narrower  and 
more  restricted  meaning  than  the  word 
"buUdlng."    State  v.  Garity,  46  N.  H.  61,  62. 

Xnoomplete  straotvre* 

"A  'building*  is  a  fabric  or  edifice  con- 
structed for  use,"  within  the  meaning  of  that 
word  in  2  Rev.  St  p.  667,  §  4,  making  it  a 
felony  to  bum  any  "building"  erected  for 
the  manufacture  of  cotton  or  woolen  goods, 
and  does  not  include  the  frame  of  a  factory, 


not  completely  constructed  and  xeady  for 
use.    McOaiy  v.  People,  45  N.  Y.  158,  lei. 

A  stmcture  is  a  building,  within  a  statute 
punishing  arson,  while  it  is  yet  incomplete 
and  unfinished,  and  the  word  does  not  nec- 
essarily import  that  the  structure  Is  so  far 
advanced  as  to  be  in  every  respect  perfect 
for  the  purpose  for  which  it  la  designed 
eventually  to  be  used.  Commonwealth  t. 
Squire,  42  Mass.  (1  Mete.)  258,  259. 

"Webster  defines  the  word  'building*  as 
a  fabric  or  edifice  constructed,  a  thing  built 
Worcester  defines  it  a  structure  or  edifice 
constructed  for  use  or  convenience,  as  a 
house,  church,  shop.  In  La  Grouse  &  M.  R. 
Go.  V.  Vanderpool,  11  Wis.  121,  78  Am.  Dec 
691,  Mr.  Justice  Paine  says  the  well-under- 
stood meaning  of  the  word  is  a  structure 
which  has  a  capacity  to  contain,  and  is  de- 
signed for,  the  habitation  of  man  or  ani- 
mals, or  the  sheltering  of  property."  As 
used  in  Rev.  St  I  4409,  making  it  burglary 
to  break  and  enter  in  the  nighttime  any 
office,  shop,  or  other  building  not  adjoining 
or  occupied  with  any  dwelling  house,  it  will 
be  constraed  to  include  a  structure  In  the 
process  of  erection,  which  Is  so  far  com- 
pleted that  It  may  be  temporarily  or  perma- 
nently used  for  the  shelter  of  man  or  beast 
Clark  V.  State,  88  N.  W.  436,  488,  69  Wis.  208» 
2  Am.  St  Rep.  732. 

A  building  is  a  fabric  or  edifice  ootf- 
structed  for  use.  A  building  Intended  for  a 
house  not  completed  is  not  a  house,  within  a 
statute  authorizing  the  recovery  of  satisfac- 
tion for  burning  a  house.  "To  erect"  when 
used  in  connection  with  a  house,  or  church, 
or  factory,  is  "to  build,"  and  neither  can  be 
said  to  be  erected  until  they  are  built  com- 
pleted. McGary  y.  People  (N.  Y.)  1  Oow. 
Cr.  R.  338,  343. 

A  stmcture  in  course  of  erection.  In- 
tended for  a  dwelling,  but  unfit  for  the  pur- 
pose for  which  it  is  ultimately  designed,  but 
so  far  complete  as  to  be  used  temporarily  or 
permanently  for  the  shelter  or  occupatioD 
of  man  or  beast  or  the  storage  of  tools  or 
other  personal  property  for  safe-keeping,  is 
a  "building,"  within  the  meaning  of  section 
4409,  defining  and  punishing  burglary.  Clack 
v.  State,  33  N.  W.  436,  438»  69  Wis.  208,  2 
Am.  St  Rep.  732. 

Planing  ***<^i, 

A  planing  mill,  as  ordinarily  nsed,  is  t 
building,  and  therefore  an  Indictment  char- 
ging the  breaking  and  entering  of  a  planing 
mill  sufficiently  charges  the  breaking  and 
entering  of  a  "building."  State  y.  Haney,  8i 
N.  W.  151,  110  Iowa,  26. 

BmlomiL, 

The  words  "other  building,**  as  used  In 
Gen.  St  p.  330,  providing  that  every  penon 
who  shall  be  convicted  of  breaking  and  oi- 
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t&Ang  In  the  nighttime  any  shop,  store,  booth, 
tent,  warehouse  or  other  building,  etc.,  shall 
be  adjudged  guilty  of  burglary,  includes  a 
saloon  building.  State  y.  Comstock,  20  Kan. 
660,  651. 

•tablet  sl&ed,  wt  othev  ontbniltHng. 

"Building,"  as  used  in  a  statute  defining 
butglary  to  be  the  breaking  into  a  building, 
etc.,  includes  a  stable.  Orrell  y.  People,  94 
111.  456,  457,  84  Am.  Rep.  241;  Gillock  y. 
People,  49  N.  B.  712,  718,  171  111.  807. 

ITaaiiliAbited  bvildlns. 

"Building,"  as  used  in  Pen.  Code,  f  179, 
providing  for  the  punish nient  of  any  one 
stealing  property  In  a  dwelling  house,  store, 
shop,  warehouse,  or  any  other  ''building," 
means  an  edifice  for  any  use,  that  which  is 
built  as  a  dwelling  house,  bam,  etc.,  and  in- 
cludes a  stationary  structure  eight  feet  tall, 
covered  with  shingles  and  Inciosed  with  wire, 
erected  for  the  purpose  of  the  safe-keeping 
of  birds  and  fowls.  Williams  y.  State  (6a.) 
82  S.  E.  129,  105  Ga.  814,  70  Am.  St.  Rep.  82 
(qnotlng  Standard  Diet). 

The  word  building,  in  a  statute  declar- 
ing that  the  offense  of  burglary  may  be  com- 
mitted in  any  dwelling  house  or  in  any  other 
house  or  "building,"  is  to  be  construed  to 
mean  a  building,  without  regard  to  its  in- 
habitancy. State  y.  Dan,  4  Pac  336,  18 
Nev.  345. 

A  "building,"  as  the  term  is  used  in  the 
ptatnte  defining  arson.  Includes  any  house, 
edifice,  vessel,  or  other  protection  capable 
of  affording  shelter  for  human  beings.  It 
is  not  necessary  that  such  building  should 
have  been  intended  for  or  have  been  used 
as  a  habitation,  but  it  is  sufllcient  if  it  be 
capable  of  affording  shelter  for  human  be- 
ings.   People  v.  Fisher,  51  Gal.  819,  820. 

Wliolly  ov  partially  destroyed  building. 

When  a  building  has  been  torn  down,  it 
ceases  to  be  a  "building  or  structure,"  with- 
in the  meaning  of  Pen.  Code,  art  652,  de- 
fining a  "house"  which  can  be  the  subject 
of  arson  as  any  "building  or  structure,"  etc. 
It  has  lost  the  arrangement  of  its  parts — ^its 
form,  make,  and  construction.  Mulligan  v. 
State,  7  8.  W.  664,  25  Tez.  Cr.  App.  199,  8 
Am.  St  Rep.  435. 

817ILDIHO  (Za  Xnsnraaoe). 

Where  an  insurance  policy  covers  a  brick 
building,  and  from  defect  of  construction  it 
falls  and  the  materials  take  fire,  they  are  not 
a  building  within  the  terms  of  the  policy. 
Nave  v.  Home  Mut  Ins.  Go.,  87  Mo.  430,  431, 
90  Am.  Dec.  394. 

Briok  deA  beater. 

A  "building,"  within  the  meaning  of  a 
lire  policy  thereon,  includes  a  brick  den  heat- 


er.    Adams  v.  Greenwich  Ins.  Go.  (N.   7.) 
9  Hun,  45,  49. 

Cellar  or  foundation  walL 

The  word  "building"  necessarily  embraces 
the  foundation  on  which  it  rests;  and  the 
cellar,  if  there  be  one,  under  the  edifice,  is 
also  Included  in  the  term  "house"  or  "build- 
ing." If  there  be  a  cellar,  the  word  "build- 
ing" includes  it,  unaffected  by  the  height 
above  the  foundation.  Benedict  v.  Ocean 
Ins.  Go.,  81  N.  Y.  389,  894. 

The  word  "building."  as  used  In  a  fire 
policy  insuring  a  building,  includes  the  cellar 
wall.  Ervin  v.  New  York  Cent  Ins.  Go. 
(N.  Y.)  8  Thomp.  &  G.  218,  215. 

8oow* 

Whether  or  not  a  building,  within  the 
meaning  of  a  fire  policy  includes  a  scow,  is 
a  question  of  fact  and  evidence  is  proper  to 
show  that  similar  scows  were  treated  as 
buildings  in  the  sense  of  the  policy.  Enos 
V.  Sun  Ins.  Co.,  8  Pac.  879,  67  Gal.  621. 

Stable,  shed,  or  cntbnilding, 

A  hog  pen  and  hen  house,  from  8Mi  to  6 
feet  high,  covered  with  boards,  with  a  par- 
tition of  boards  between  them,  are  not  "build- 
ings," within  the  meaning  of  an  application 
for  insurance,  which  represents  that  there 
are  no  buildings  not  disclosed  within  a  cer- 
tain distance.  White  v.  Mutual  Fire  Aasur. 
Co.,  74  Mass.  (8  Gray)  566,  567. 

WboUy   or   partially   destroyed  bvild^ 
ing. 

A  clause  in  a  policy  of  insurance  against 
fire  that  if  the  building  shall  fall  except  by 
fire,  the  insurance  shall  immediately  cease, 
refers  to  the  falling  of  the  whole  building, 
and  would  not  include  a  case  where  only  a 
small  part  of  the  building  had  fallen,  more 
than  three-quarters  of  which  remained  stand- 
ing. Breuner  v.  Liverpool  &  London  & 
Globe  Ins.  Co.,  51  Gal.  101,  107,  21  Am.  Rep. 
703. 

Where  the  roof  and  interior  woodwork 
of  a  building  are  destroyed  by  fire,  leaving 
the  walls  standing,  though  somewhat  dam- 
aged, it  is  a  question  for  the  Jury  as  to  wheth- 
er such  structure  constituted  a  building. 
Gorbett  v.  Spring  Garden  Ins.  Co.,  32  N. 
Y.  Supp.  1059,  1062,  85  Hun,  250. 

BUIIiDIHO  (In  Xden  I«aws). 

The  words  "building  or  other  improve- 
ment" as  used  in  the  chapter  relating  to 
liens,  shall  be  held  to  include  and  apply  to 
any  wharf,  bridge,  ditch,  fiume.  tunnel, 
fence,  machinery,  aqueduct  to  create  hydrau- 
lic power,  or  for  mining  or  other  purposes, 
and  all  other  structures  and  superstructures, 
whenever  the  same  can  be  made  applica- 
ble thereto.    B.  &  G.  Comp.  Or.  1901,  $  5652. 
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St  N.  C.  March  28,  1870,  giving  a  lien 
to  mechanics  and  laborers  for  labor  perform- 
ed on  any  "building,  lot,  farm,  and  any 
kind  of  property  not  herein  enumerated," 
does  not  give  a  lien  on  the  roadway,  bridges, 
or  other  property  of  a  railroad.  Buncombe 
County  Comers  y.  Tommey,  5  Sup.  Ct  628» 
628,  115  U.  S.  122.  29  L.  Ed.  306. 

The  term  "building,"  in  the  mechanic's 
lien  statute,  authorizing  liens  on  buildings, 
includes  a  building  used  for  a  railroad  depot; 
there  being  no  rule  of  public  policy  which 
will  preclude  the  enforcement  of  a  lien 
against  the  railroad  company  on  the  ground 
that  it  is  a  public  servant  Hill  v.  La  Crosse 
ft  M.  R.  Co.,  11  Wis.  214,  224. 

An  act  authorizing  a  lien  in  favor  of 
mechanics  for  work  performed  toward  the 
erection,  construction,  or  finishing  of  a  build- 
ing, does  not  authorize  a  lien  for  the  flag- 
ging of  sidewalks,  yards,  and  areas  of 
buildings  in  the  process  of  erection.  Knaube 
V.  Kerchner,  39  Ind.  217,  218  (citing  McDer- 
mott  V.  Palmer  [N.  Y.]  2  B.  D.  Smith,  675). 

Addiiioift   or  impiwement. 

Civ.  Code,  I  2802,  provides  that  every 
person,  firm,  or  corporation  that  gives  out 
to  contract  *'the  building  or  construction  of 
any  house,  store,  mill,  railroad,  or  other 
structure  of  like  nature,  shall  retain  25  per 
cent,  of  the  contract  price  thereof,  until  the 
contractor  shall  submit  to  such  person,  firm, 
or  corporation  an  affidavit  that  all  debts 
incurred  in  building  or  constructing  such 
house,  store,  mill,  railroad,  or  other  structure 
of  like  nature,  have  been  paid."  Section 
2802  makes  any  firm  or  corporation  who  shall 
pay  over  to  a  contractor  said  25  per  cent 
without  requiring  the  affidavit  liable  to  that 
extent  of  the  contract  price  to  any  material- 
man or  laborer  for  material  furnished  or 
work  for  said  contractor  **in  building  or  con- 
structing said  house,  store,  mill,  railroad, 
or  other  structure  of  like  nature."  Held, 
that  the  word  "building"  has  a  double  sig- 
nificance, and  may  be  employed  to  express 
the  idea  of  original  construction,  or  it  may 
serve  the  purpose  of  expressing  the  idea 
of  reconstruction  or  the  building  of  an  an- 
nex to  an  edifice  already  constructed,  which 
would  form  so  considerable  a  part  of  the 
building  originally  added  to  as  to  constitute 
a  new  building,  and  in  that  event  it  would 
amount  to  a  "building"  within  the  meaning 
of  the  term.  Willis  v.  Boyd,  29  S.  E.  707,  103 
Ga.  180. 

Under  the  mechanic's  lien  law,  giving 
a  lien  on  every  building  erected,  but  not  for 
adding  to  or  altering  old  buildings,  a  building 
whose  structure  "is  so  completely  changed 
that  in  common  parlance  it  may  be  properly 
called  a  new  building  or  rebuilding"  will  be 
included.  Armstrong  v.  Ware,  20  Pa.  (8 
Harris)  519,  520. 


In  Code,  I  3019,  giving  a  ll«n  fior  labor 
or  materials  furnished  for  any  "building  or 
improvement"  on  land,  or  for  repairing  the 
same,  the  terms  "building"  and  **improTe- 
ment"  are  not  necessarily  synonymous,  and 
have  a  different  signification  from  ''repairs," 
though  "repairs"  may  be  an  Improvement 
The  term  **building"  refers  to  an  independ- 
ent erection  on  the  land.  An  improvement 
may  be  an  independent  structure  or  addition, 
sad  it  may  be  an  addition  to  or  mere  better- 
ment of  a  building  or  Improvement  already 
made.  Wimberly  v.  Mayberry,  10  Sooth. 
157,  158,  94  Ala.  240,  14  U  B.  A.  805. 

Block  of  l&ouaos. 

The  word  "building,*'  as  used  In  every 
mechanic's  lien  law,  is  strictly  applicable 
to  a  block  which,  though  composed  of  sep- 
arate houses,  is  put  up  as  a  whole;  but  it 
cannot  be  predicated  of  separate  blocks  in 
different  streets,  which  could  in  no  aspect 
be  viewed  as  entire.  Chambers  y.  Yamall, 
15  Pa.  (3*  Harris)  265,  267. 

As  used  in  Hill's  Ann.  Laws,  f  3669,  giv- 
ing a  lien  to  every  mechanic  or  other  person 
performing  labor  or  furnishing  material  to 
be  used  in  the  construction  of  any  "build- 
ing," though  used  in  the  singular,  should  be 
construed  as  Including  the  plural  number 
also,  so  that  a  person  who,  under  an  entire 
contract  bas  furnished  material  used  in- 
discriminately in  the  erection  of  several 
houses  on  contiguous  lots  belonging  to  the 
same  owner  may  include  all  the  buildlngy 
and  lots  in  one  notice  of  lien,  and  need  not 
file  a  separate  notice  for  each  building  and 
lot.  Willamette  Steam  Biills  Lumbering  & 
Mfg.  Co.  V.  Shea,  82  Pac.  769,  24  Or.  40. 

Bridge. 

The  words  "build"  and  "building,"  as  a 
verb  and  participle,  are  commonly  used  as 
applicable  to  the  erection  of  numerous  struc- 
tures, which  are  not  to  be  included  among 
houses  or  other  structures  erected  as  habita- 
tion for  either  men  or  animals,  or  for  shel- 
tering property.  Thus,  we  speak  of  build- 
ing bridges,  sidewalks,  embankments,  etc 
But,  as  used  in  statutes,  giving  mechanics^ 
liens  on  "buildings,"  the  word  refers  to 
structures  in  the  nature  of  houses  only,  and 
fences  and  bridges  are  not  included.  La 
Crosse  &  M.  B.  Co.  v.  Yanderpool,  11  Wi& 
119,  121,  78  Am.  Deo.  691. 

The  word  "building"  in  laws  giving  la- 
borers and  materialmen  a  lien  on  any  build- 
ing on  which  they  performed  labor  or  to 
which  they  furnished  materials,  should  be 
strictly  construed  to  mean  a  house  or  similar 
structure,  and  hence  does  not  embrace  a 
bridge.  Pike  County  Com'rs  v.  Norrington. 
82  Ind.  190,  196;  Burt  t.  Washington,  3  Cat. 
246. 
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Cellar  or  f  omidAtion  wall* 

"Building,"  as  used  in  a  statute  pro- 
viding for  a  mechanic's  lien  upon  a  building 
and  the  land  upon  which  it  stands,  includes 
the  substructure  as  well  as  the  superstruc- 
ture; there  being  no  distinction  between  sub- 
structure and  superstructure  in  the  meaning 
of  the  statute,  but  it  is  all  superstructure. 
The  foundation  walls  of  the  building,  though 
lowered  in  the  earth,  are  Just  as  much  a  part 
of  the  building  as  its  upper  story  or  roof  is, 
and  even  a  more  essential  part  The  founda- 
tion wall  of  a  mill,  which  constitutes  part  of 
the  milldam,  is  still  a  part  of  the  building 
constituting  the  mill.  Baker  y.  Waldron,  42 
Atl.  225,  226  92  Me.  17,  68  Am.  St  Rep.  483. 

Cl&iiroli. 

"Building"  is  defined  by  Webster  to  be 
an  edifice  erected  for  use  or  convenience, 
such  as  a  house  or  church;  and,  as  used  in 
Act  June  16,  1836,  authorizing  a  mechanic's 
lien  on  any  "building,"  etc.,  the  term  includes 
a  church.  Presbyterian  Church  v.  Allison, 
10  Pa.  (10  Barr)  418,  418. 

Hill's  Ann.  Laws  f  3668,  providing  for 
mechanic's  liens  for  material  furnished  in 
the  construction  of  any  building,  will  be 
held  to  include  a  church.  Harrisburg  Lum- 
ber Co.  V.  Washburn,  44  Pac.  390,  391,  29 
Or.  150  (citing  Phillips  on  Mechanic's  Uens. 
[3d  Ed.]  i  171;  Presbyterian  Church  v.  Alli- 
son, 10  Pa.  [10  Barr]  413). 

Coke  OTMi. 

A  coke  oven,  which  is  an  erection  of 
stone  about  six  feet  high,  arched  over  at 
the  top,  with  a  hole  in  the  crown  for  the  exit 
of  gases  and  introduction  of  coal,  and  a  door 
in  front  for  the  discharge  of  coke,  is  not  a 
building,  within  Act  Pa.  June  16,  1836,  |  1, 
and  amendatory  acts,  providing  that  every 
building  shall  be  subject  to  a  lien  for  all 
debts  contracted  for  work  done  or  materials 
furnished  for  or  about  the  erection  or  con- 
struction of  the  same.  In  Truesdell  v.  Gay, 
79  Mass.  (13  Gray)  311,  the  court  says:  "Tak- 
en in  its  broadest  sense,  the  word  ^building' 
can  mean  only  an  erection  intended  for  use 
and  occupation  as  a  habitation,  or  for  some 
purpose  of  trade,  manufacture,  ornament  or 
use,  constituting  a  fabric  or  edifice,  such  as 
a  bouse,  a  store,  a  church,  a  shed."  A  coke 
over  is  not  intended  as  a  habitation  or  for 
shelter;  neither  is  it  capable  of  occupation 
and  use  for  the  purpose  of  trade,  etc.,  in 
the  sense  of  the  above  definition.  It  is  no 
more  a  building  than  is  any  other  oven 
erected  on  land,  for  the  purpose  of  baking 
bread  or  drying  any  substance.  Central 
Trust  Co.  V.  Cameron  Iron  &  Coal  Co.  (U. 
8.)  47  Fed.  136. 

Cnrblns,  sradias,  ov  parlns. 

A  statute  giving  a  lien  for  labor  and 
materials  furnished  for  the  building,  altering, 
repairing,  or  ornamenting  of  any  house  or 
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other  building,  or  appurtenance  thereto,  does 
not  give  a  lien  on  a  lot  for  curbing,  grad- 
ing, and  paving  the  street  in  front  of  the 
same.    Smith  y.  Kennedy,  88  111.  485,  486. 

THUlk. 

As  used  in  Act  1855,  giving  a  mechan- 
ic's Hen  on  "buildings,  wharves,  and  other 
superstructures,"  the  quoted  phrase  cannot 
be  construed  to  include  a  ditch  used  in  con- 
nection with  waterworks.  Ellison  v.  Jack- 
son Water  Co.,  12  Cal.  542,  553;  Horn  v. 
Jones,  28  Cal.  194,  203. 

Fenoe. 

St.  1851,  c.  843,  I  1,  authorizing  a  Hen 
for  labor  performed  in  erecting,  altering, 
or  repairing  any  "building,"  does  not  include 
every  species  of  erection  on  land,  such  as 
fences,  gates,  and  other  like  structures,  but 
applies  only  to  an  erection  intended  for  use 
and  occupation  as  a  habitation  for  some  pur- 
pose of  trade,  manufacture,  ornament,  or 
use,  constituting  a  fabric  or  edifice,  such  as  a 
house,  a  store,  a  church,  or  a  shed.  Trues- 
dell V.  Gay,  79  Mass.  (13  Gray)  311,  312. 

A  fence  is  pot  a  building,  within  the 
mechanic's  Hen  law.  Bailey  v.  Hull,  11  Wis. 
289,  290,  78  Am.  Dec.  706. 

Floating  dock  or  wharf. 

A  floating  dock  is  not  a  "building  or 
a  fixture,"  within  the  meaning  of  those 
words  as  used  in  a  mechanic's  lien  law. 
Coddington  v.  Hudson  County  Dry  Dock  & 
Wet  Dock  Co.,  81  N.  J.  Law  (2  Vroom)  477, 
487. 

Floating  wharves,  for  receiving,  stor- 
ing, and  forwarding  merchandise,  are  "build- 
ings," within  the  mechanic's  lien  law.  Olm- 
sted V.  McNall  (Ind.).  7  Blackf.  887,  389. 

Xnoomplete  baildlns. 

Rev.  St.  1888,  §  5293,  giving  mechanics  a 
lien  on  any  "building"  to  the  extent  of  the 
labor  done  and  materials  furnished  there- 
for, is  not  to  be  construed  to  mean  neces- 
sarily a  completed  building;  but  the  me- 
chanic is  entitled  to  a  lien,  though  the  own- 
er suspends  building  operations  and  fails  to 
complete  the  structure.  Scott  v.  Golding- 
horst,  24  N.  B.  333,  334,  123  Ind.  268. 

Iilchtnlng  rods. 

The  term  "building,"  In  a  statute  giving 
a  mechanic's  Hen  to  every  mechanic  or  to 
the  person  who  shall  do  any  labor  upon,  or 
furnish  any  material,  machinery,  or  fix- 
tures for,  any  building,  erection,  or  improve- 
ment upon  land,  includes  lightning  rods. 
Harris  v.  Schults,  21  N.  W.  22,  64  Iowa,  539. 

Furnishing  materials  and  labor  in  pla- 
cing a  lightning  rod  on  a  house  is  not  fur- 
nishing materials  and  labor  in  "building, 
altering,  repairing,  or  ornamenting"  a  house, 
in  the  sense  those  terms  are  used  in  the 
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mechanic's  lien   law.    Drew   y.   Maaon,  81 
111.  498,  499,  25  Am.  Rep.  288. 

Xdn&e  kiln* 

The  word  "building"  means  a  fabric  or 
edifice,  such  as  a  house,  church,  or  the  like, 
and  does  not  Include  a  lime  kiln,  built  of 
stone  and  brick;  In  other  words,  a  roofless 
stack  19  feet  scjUare  at  Its  base.  A  base  built 
of  solid  masonry  is  a  permanent  structure, 
yet  no  one  would  call  It  a  building.  The 
stack  Intended  for  a  furnace  Is  a  permanent 
structure,  yet,  considered  singly  and  alone, 
without  reference  to  any  building  attached  to 
It,  it  is  simply  a  stack,  not  a  building,  with- 
in the  meaning  of  the  mechanic's  lien  law. 
It  is  only  a  building  when  connected  with 
a  casting  house  or  foundry.  In  connection 
with  it  and  constituting  part  of  an  entire 
erection.  Cowdrick  y,  Morris,  9  Pa.  Go.  Ct 
R.  312,  814. 

Bfaoliinery, 

A  statute  giving  a  mechanic's  Hen  for 
materials  furnished  and  services  rendered 
in  the  construction  of  any  building  construed 
not  to  Include  a  placing  of  machinery  for 
manufacturing  paper  in  a  Uuildlng  erected  as 
a  paper  mill.  Rose  y.  Persee  &  Brooks  Pa- 
per Works,  29  Conn.  256,  268. 

In  statutes  giving  a  mechanic's  Hen  to 
any  one  who  shall  build  or  repair.  In  whole 
or  In  part,  a  house,  fixtures,  or  Improve- 
ments, or  shall  furnish  materials  In  such 
building  or  repairing,  does  not  Include  the 
furnishing  of  machinery  to  be  used  in  a 
building  for  manufacturing  purposes.  East 
Tennessee  Iron  Mfg.  Co.  v.  Bynum,  35  Tenn. 
(3  Sneed)  268,  269,  64  Am.  Dec.  56. 

"Building"  Includes  burr  mHlstones,  fur- 
nished like  any  other  part  of  the  machinery, 
rendering  them  subject  to  a  mechanic's  Hen. 
Wademan  v.  Thorp  (Pa.)  5  Watts,  115, 118. 

Oil  reflnery. 

"Buildings,"  as  used  In  Act  June  16, 1836, 
giving  laborers  and  materialmen  and  con- 
tractors a  lien  on  the  buildings  on  which 
the  labor  and  material  was  employed,  means 
buildings  sufilciently  substantial  to  entitle 
them  to  the  character  of  buildings,  though 
the  act  does  not  designate  the  character. 
A  boUer  house,  filter  house,  barrel  house, 
tank  house,  pump  house,  tool  house,  etc., 
the  whole  forming  a  plant  known  as  an  "oH 
refinery,"  though  of  extremely  simple  char- 
acter, yet  If  permanent  and  suited  to  their 
purpose,  are  "buildings,"  within  the  meaning 
of  the  act  Short  y.  Miller,  14  Ati.  374,  120 
Pa.  470. 

Oil  tamk. 

The  term  "building,"  In  the  mechanic's 
Hen  statute,  does  not  Include  oil  tanks, 
although  they  may  be  Included  within  the 
broad  meaning  of  the  word,  because  they  are 


something  erected  or  constructed  on  land. 
Selders  &  Co.  International  Boilec  Works 
y.  Lewis,  21  Pa,  Co.  Ct  R.  80. 

Portable  steam  encine. 

Gen.  Laws,  c.  139,  |  11,  providing  that 
any  person  performing  labor  or  furnishing 
materials  for  erecting,  altering,  or  repairing 
a  house  or  building,  or  appurtenances,  should 
have  a  Hen  thereon,  cannot  be  construed  to 
Include  a  portable  steam  engine.  Thompson 
Mfg.  Co.  y.  Smith,  29  Atl.  405^  406,  67  N.  H. 
409,  68  Am.  St  Bep.  679. 

Railroad. 

A  railroad  Is  not  a  building  or  structure, 
within  the  meaning  of  the  South  CaroUna 
mechanic's  Hen  law,  and  is  not  subject  to 
such  Hens.  Greenwood,  A.  &  W.  By.  v. 
Strang  (U.  &)  77  Fed.  498^  499. 

Sidewalk. 

A  statute  giving  a  Hen  in  favor  of  me- 
chanics for  work  performed  toward  the  erec- 
tion, construction,  or  finishing  of  buUdlngs. 
cannot  be  construed  to  Include  flagging  the 
sidewalks,  yards,  and  approaches  of  build- 
ings which  are  being  erected.  McDermott 
y.  Palmer,  8  N.  Y.  (4  Seld.)  383,  386. 

2  Gav.  &  H.  St  p.  298,  |  697,  giving 
mechanics  and  all  persons  performing  labor 
or  furnishing  materials  for  the  '*construc- 
tlon  or  repair  of  any  building"  a  Hen  on  the 
same,  etc.,  does  not  Include  the  making  of 
a  pavement  In  front  of  a  lot  Knaube  ▼. 
Kerchner,  39  Ind.  217.  218. 

Swine  or  seat  in  l&alL 

Code,  SS  1183,  1192,  authorizing  a  me- 
chanic's lien  on  buildings  or  structures,  etc 
does  not  cover  swings  or  seats  In  a  dancing 
hall.    Lothian  y.  Wood,  55  Gal.  159, 163. 

WalL 

A  wall  buUt  around  three  sides  of  an 
iron  furnace,  and  at  the  distance  of  a  few 
feet  from  It,  In  order  to  protect  it  from  the 
possible  sHding  down  of  earth  from  a  hill 
at  the  foot  of  which  it  stands,  is  not  a 
building,  within  the  meaning  of  St  1851,  c 
343,  giving  a  mechanic's  Hen  for  labor  per- 
formed in  erecting,  altering  or  repairing  anv 
building.  The  word  "building"  cannot  be 
held  to  Include  every  species  of  erection  on 
land,  such  as  fences,  gates,  or  other  Uke 
structures  Taken  In  Its  broadest  sense^  it 
can  mean  only  an  erection  Intended  for  nse 
and  occupation  as  a  habitation,  or  for  some 
purpose  of  trade,  manufacture,  ornament 
or  use,  constituting  a  fabric  or  edifice,  such 
as  a  house,  a  store,  a  church,  a  shed.  Tnies- 
dell  V.  Gay,  79  Mass.  (13  Gray)  311,  312. 

BUHiDIN O  (In  Beyenve  I«aww). 

According  to  Webster  a  building  Is  **tb9t 
which  is  buUt;  a  fabric  or  edifice  construct- 
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ed,  as  ft  house,  a  clinrcb,  etc.**  This  defini- 
tion was  adopted  in  construing  the  word 
as  used  in  mechanic's  lien  law  in  Coddington 
7.  Hudson  County  Dry  Dock  &  Wet  Dock 
Co.,  31  N.  J.  Law  (2  Vroom)  477;  and  neither 
a  tent  nor  a  frame  tenement  used  for  a 
kitchen  and  laundry,  without  any  accommo- 
dations for  sleeping  or  for  the  care  and 
shelter  of  the  objects  of  a  charity,  are  build- 
ings within  a  statute  exempting  such  build- 
ings from  taxation.  Children's  Seashore 
House  for  Invalid  Children  v.  Atlantic  City, 
53  AU.  309,  401,  68  N.  J.  Law,  385,  69  Lu  R.  A. 
947. 

Everything  that  Is  necessary  to  perfect 
a' manufacturing  establishment  and  fit  It  for 
the  uses  designed  is  a  part  of  It,  and  falls 
within  the  term  "building"  under  the  gen- 
eral revenue  laws.  Patterson  v.  Delaware 
County,  70  Pa.  (20  P.  F.  Smith)  381,  884. 

Irfuid  ooovpied  inolvded. 

"Bulldhig,"  as  used  in  Const  1876,  ex- 
empting from  taxation  any  building  used  ex- 
clusively for  school  purposes,  includes  both 
the  structure  and  the  land  on  which  It  stands. 
Casslano  t.  Ursullne  Academy,  64  Tex.  678, 
676. 

Within  the  meaning  of  the  statute  which 
makes  it  the  duty  of  the  auditor  to  transfer 
for  taxation  in  the  name  of  the  owner  lands, 
town  lots,  and  parts  thereof,  which  have  been 
conveyed,  a  building,  whenever  It  is  a  per- 
manent improvement.  Is  "land,"  for  the  pur- 
pose of  taxation,  and  the  words  '"part  there- 
or'  may  apply  to  the  Improvement,  as  well 
as  to  the  lot  on  which  It  stands,  and  may 
consist  of  a  part  of  the  building  by  metes 
and  bounds,  or  definite  description  of  a  sep- 
arate part,  or  of  an  individual  aliquot  part 
of  the  whole,  provided  the  conveyance  In 
terms  conveys  the  ownership  In  the  estate 
which  Is  liable  to  be  assessed;  and  it  Is  im- 
material whether  the  building  be  divided  by 
such  conveyance  by  vertical  lines  or  hori- 
zontal lines.  On  a  conveyance  of  the  sec- 
ond story  of  a  building.  It  is  the  duty  of 
the  auditor  to  transfer  such  part  of  the 
building  to  the  new  owner.  Cincinnati  Col- 
lege V.  Yeatmen,  30  Ohio  St  276,  282. 

"Wliolly   or   partially   destroyed   bnild- 

In  St  1894,  c.  301,  $  1,  providing  that  no 
building  for  the  storage  of  petroleum  shall 
be  erected  without  license,  the  term  "build- 
ing** does  not  apply  to  a  case  where  a  build- 
ing worth  $3,000  was  burned  down,  and  the 
value  of  the  remaining  material  for  use  In  a 
new  building  was  $1,450,  but  the  owner  was 
entitled  to  rebuild  without  a  license;  the 
word  "building**  often  being  held  to  include 
partly  destroyed  or  unfinished  structures, 
dty  of  Somerville  v.  Walker,  47  N.  B.  127, 
168  Mass.  388. 


BUIUDIHO  Ain>  LOAN  ASSOOIATIOH. 

See  "National  Building  and  Loan  Asso- 
ciation" ;   "Permanent  Association." 

A  building  association  la  a  species  of 
partnership  for  dealing  In  money.  Appeal  of 
Criswell,  100  Pa.  488,  490  (approving  Becket 
V.  Uniontown  Building  &  Loan  A88*n,  88  Pa. 
211,  216). 

A  building  and  loan  association  is  an 
organization  created  for  the  ^purpose  of  ac- 
cumulating a  fund  by  the  monthly  subscrip- 
tions and  savings  of  its  members  to  assist 
them  In  building  or  purchasing  for  them- 
selves dwellings  or  real  estate  by  loan  to 
them  of  the  requisite  money  from  the  funds 
of  the  society  upon  good  security.  McCauley 
V.  Worklngman's  Bldg.  &  Sav.  Ass*n,  37  S. 
W.  212,  213,  97  Tenn.  (13  Pickle)  421,  85 
L.  R.  A.  244,  56  Am.  St  Rep.  813;  Rhodes 
V.  Missouri  Savings  &  Loan  Co.,  50  N.  B. 
998,  1000,  173  111.  621,  42  L.  R.  A.  93. 

A  building  and  loan  association  la  *% 
private  corporation,  erected  for  such  a  period 
of  time  as  may  be  permitted  by  the  laws 
under  which  it  Is  Incorporated,  for  the  ac- 
cumulation, from  fixed  periodical  contribu- 
tions of  Its  shareholders  and  the  profits  upon 
their  Investment,  of  a  fund  to  be  applied 
from  time  to  time  In  accommodating  such 
shareholders  with  loans  or  advancements, 
for  the  purpose,  primarily,  of  acquiring  the 
free  possession  of  real  estate,  and  construct- 
ing dwellings,  under  terms  and  regulations 
sanctioned  by  experience  and  prescribed  by 
legislation  and  the  charter  and  by-laws  of 
the  association,  upon  principles  of  strict  mu- 
tuality and  equality  of  benefits  and  obliga- 
tions, with  the  effect  of  gradually  extinguish- 
ing the  liability  Incurred  from  such  loans 
and  advancements  simultaneously  with  the 
prescribed  continuance  of  the  shareholder's 
periodical  contributions  upon  the  stock  held 
by  him  in  the  association;  the  said  periodical 
contributions  being  so  calculated  as  to 
amount  In  the  aggregate,  at  compound  in- 
terest, to  the  par  value  of  all  the  shares,  as 
agreed  upon  at  the  formation  of  the  society 
and  fixed  by  Its  charter,  within  the  period 
allowed  for  the  anticipated  duration  of  the 
society,  or  the  continuance  of  the  contribu- 
tions, after  deduction  of  all  the  necessary 
expenses  of  the  business."  Bndlich,  Bldg. 
Ass*ns,  I  39.  The  societies  In  this  country 
were  first  organized  under  the  plan  evolved 
in  £:n gland.  Lord  Chancellor  Cran worth,  de- 
scribing their  operations  in  that  country  un- 
der the  provisions  of  Act  6  &  7,  Wm.  IV,  c. 
32,  §§  1,  3-5,  says:  "Members  subscribe 
monthly  sums,  which  are  cumulated  till  t!  - 
fund  is  sufllcient  to  give  a  stipulated  sum  to 
each  member,  and  then  the  whole  Is  divided 
among  them.  In  the  society  now  in  ques- 
tion, the  sum  to  be  raised  for  each  member  Is 
£100.  If  this  were  all,  it  would  be  a  very 
simple  transaction,  mere  accumulation^  and 
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the  only  question  would  be  bow  to  invest  tbe 
sums  subscribed  to  the  greatest  advantage. 
But  tbls  is  not  all.  One  mam  object  is  to 
enable  members  to  obtain  their  £100  by  an- 
ticipation on  their  allowing  a  large  discount. 
For  this  purpose,  when  a  sufficient  fund  is 
In  the  hands  of  a  treasurer,  the  members 
who  desire  to  get  their  shares  in  advance 
bid  by  a  sort  of  auction  the  aum  which  they 
are  ready  to  allow  as  a  discount,  and  the 
highest  bidder  obtains  the  discount.  Thus,  if 
at  the  end  of  a  year  a  sum  of  £500  is  in  the 
hands  of  the  treasurer  arising  from  the 
monthly  subscriptions,  and  the  holder  of  10 
shares  is  willing  to  allow  a  discount  of  50 
per  cent  (no  one  offering  more),  the  £500  is 
or  may  be  advanced  to  him,  being  £50  in 
satisfaction  of  each  of  his  10  shares.  For 
this  accommodation  he  is  bound  to  pay 
monthly  till  a  fund  is  raised  sufficient  to 
give  £100  per  share  to  all  the  other  mem- 
bers, not  only  the  original  monthly  subscrip- 
tion, but  also  a  further  monthly  sum,  called 
'redemption  money.* "  Washington  Nat 
Building,  Loan  &  Investment  Ass'n  ▼.  Stan- 
ley, 63  Pac.  489,  492,  88  Or.  319,  84  Am.  St 
Rep.  793  (citing  Fleming  v.  Self,  8  De  Gex, 
M.  &  G.  997,  1012). 

A  building  and  loan  association  is  a 
**private  corporation  for  gain,  erected  for 
such  time,  limited  or  unlimited,  as  may  be 
permitted  by  the  laws  under  which  it  is  in- 
corporated, for  the  accumulation,  from  fixed 
periodical  contributions  of  its  shareholders, 
in  payment  of  the  stock  subscribed  by  them, 
the  penalties  for  their  nonpayment,  and  the 
profits  upon  their  investment,  of  a  fund  to 
be  applied  from  time  to  time  in  accommodat- 
ing such  shareholders  with  loans  or  advance- 
ments, primarily  for  the  purpose  of  acquir- 
ing the  free  possession  of  real  estate,  or 
constructing  dwellings,  or  both,  under  terms 
and  regulations  prescribed  by  legislation,  or 
reasonably  and  lawfully  ordained  by  charter 
and  by-laws  of  the  association,  upon  princi- 
ples of  strict  mutuality  and  equality  of  ben- 
efits and  obligations,  with  the  effect  of  ex- 
tinguishing the  liability  incurred  for  such 
loans  and  advancements  simultaneously  with 
the  termination  of  the  shareholder's  peri- 
odical contributions  upon  the  stock  held  by 
him  in  the  association;  the  object  of  the 
latter  being  completed  when  the  fund  raised 
is  sufficient  to  distribute  to  each  member  the 
par  value  of  all  shares  subscribed  by  him 
and  held  without  loans,  and  to  extinguish 
all  loans  held  by  shareholders.*"  Albany 
Mut  Bldg.  Ass'n  t.  City  of  Laramie  (Wyo.) 
65  Pac.  1011,  1018. 

A  building  and  loan  association  is  a 
private  corporation,  designed  for  the  accu- 
mulation by  the  members  of  their  money  by 
periodical  payments  into  its  treasury,  to  be 
Invested  from  time  to  time  in  loans  to  the 
members  upon  real  estate  for  the  same  pur- 
poses, the  borrowing  members  paying  inter- 
est and  premiums  as  a  preference  in  secur- 


ing loans  over  other  members,  and  continD- 
ing  their  fixed  periodical  payments  in  addi- 
tion, all  of  which  payments,  together  with 
the  nonborrower's  payments,  including  fines 
for  failure  to  pay  such  fixed  Installments 
thereafter  or  for  such  continued  failure  of 
such  payments  fees  for  transferring  stock, 
membership  fees  required  upon  the  entrance 
of  a  member  into  the  society,  and  such  other 
revenues  go  into  the  common  fund  until 
such  time  as  that  the  installment  payments, 
and  profits  aggregate  the  face  value  of  all 
the  shares  in  the  association,  when  the  as- 
sets, after  the  payment  of  expenses  and  loss- 
es, are  prorated  among  all  members,  which 
in  legal  effect  cancels  the  borrower**  debts 
and  gives  the  nonborrower  the  amount  of  his 
stock.  Cook  V.  Equitable  Building  &  Loan 
Ass*n,  30  S.  £L  911,  914,  104  Ga.  814;  Albany 
Mut  Bldg.  Ass*n  v.  City  of  Laramie  (Wyo.) 
65  Pac.  1011,  1013;  Washington  Nat  Build- 
ing, Loan  &  Investment  Ass'n  v.  Stanley.  *^ 
Pac.  489,  492,  38  Or.  319.  58  L.  R.  A.  81«, 
84  Am.  St  Rep.  793;  Fleming  v.  Self,  3  De 
Gex,  M.  &  G.  997,  1012. 

Endlich  on  Building  Associations,  at  sec- 
tion 517,  described  incorporated  building  as- 
sociations as  incorporated  partnerships.  In 
Towle  V.  American  Building,  Loan  &  In- 
vestment Soc.  (U.  S.)  61  Fed.  446,  it  is  said: 
"These  associations  are  essentially  corporate 
partnerships.  They  have  no  function  excopt 
to  gather  together  from  small  stated  contri- 
butions sums  large  enough  to  justify  loans. 
Their  officers  are  the  agents  of  every  stock- 
holder. They  have  no  debtors,  no  creditors, 
except  the  stockholders,  and  whether  a  stock- 
holder is  a  creditor  or  debtor  depends  on 
whether  he  has  exercised  his  priTllege  of 
borrowing  money  from  the  common  ftmd." 
In  Security  Savings  &  Loan  Ass'n  t.  Elbert 
153  Ind.  198,  54  N.  B.  753,  our  Supreme  Court 
adopted  the  foregoing  view,  that  tbe  rela- 
tion existing  between  the  members  of  a 
building  association  is  that  of  a  quasi  part- 
nership. Union  Mut.  Building  &  Loan  Ass'n 
V.  Aichele,  61  N.  B.  11,  12,  28  Ind.  App.  69. 

"It  is  true,  so  far  as  I  know,  that  unin- 
corporated building  societies  have  not  ex- 
isted in  this  country  to  any  great  extent 
except  in  Massachusetts  and  Pennsylvania, 
because  of  the  facility  with  which  acts  of 
incorporation  of  such  societies  and  of  com- 
panies generally  can  be  procured  in  this 
country;  but  it  is  far  otherwise  in  England. 
There  these  unincorporated  building  socle- 
ties  existed  and  flourished  for  many  years 
before  there  was  any  law  proposed  which 
permitted  them  to  become  Incorporated. 
Such  a  building  club  is  mentioned  as  havimr 
existed  in  Birmingham  as  early  as  1795,  but 
nothing  is  really  known  about  its  operations. 
As  early  as  1800  one  is  certainly  known  to 
have  existed  In  Greenwich.  About  1815  the 
Earl  of  Selkirk,  from'  purely  benevolent  mo- 
tives, started  these  building  societies  in  Scot- 
land.   They  were  merely  private  and  unin- 
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corporated  associations,  and  were  eminently 
successful,  because  of  tbe  beneficial  influ- 
ence which  they  exerted  on  tbe  industrial 
classes."  Pfeister  y.  Wheeling  Bldg.  Ass'n, 
19  W.  Va.  676,  693. 

Mutuality  is  the  essential  principle  of  a 
building  association.  Its  business  is  con- 
fined to  its  own  members;  Its  object  being 
to  raise  a  fund  to  loan  among  themselves,  or 
such  as  may  desire  to  avail  themselves  of 
the  privilege.  This  Is  done  by  the  payment 
at  stated  times  of  small  sums  in  tbe  way 
of  dues,  Interest  on  loans,  and  premiums  for 
loans.  Each  shareholder,  whether  a  bor- 
rower or  nonborrower,  participates  alike  In 
the  earnings  of  the  association,  and  alike  as- 
sists in  bearing  the  burden  of  losses  sus- 
tained. It  has  what  is  called  a  ''capital 
stock."  This  is  only  true  in  a  modified  sense. 
Unlike  other  corporations  for  profit,  a  share 
in  a  building  association  has  at  its  incep- 
tion only  a  nominal  value.  Its  value  is  ex- 
pected to  increase  by  the  lapse  of  time  and 
the  success  of  tbe  association.  Eversmann 
V.  Schmitt;  41  N.  E.  139,  141,  53  Ohio  St.  174, 
29  L.  R.  A.  184,  53  Am.  St  Rep.  632. 

The  name  "building  and  loan  assocla^ 
tion,"  as  used  in  the  act  relating  to  build- 
ing, loan,  and  savings  associations.  Includes 
all  corporations,  societies,  organizations,  or 
associations  doing  a  saving  and  loan  or  in 
vestment  business  on  the  building  society 
plan,  whether  mutual  or  otherwise,  and 
whether  issuing  certificates  of  stock  which 
mature  at  a  fixed  time  in  advance  or  not. 
Gen.  81  Minn.  1894.  $  2876;  Pub.  St.  N.  H. 
1901,  p.  558,  c.  166,  §  2;  Ballinger's  Ann. 
Codes  &  St.  Wash.  1897,  $  4416. 

A  "building  and  loan  association,**  as 
used  in  the  chapter  relating  to  building  and 
loan  associations,  is  a  corporation  for  the 
purpose  of  raising  money  to  be  loaned  among 
its  members.  Associations  organized  under 
tbe  laws  of  this  state  shall  be  known  in  this 
act  as  "domestic  associations,"  and  those 
organized  under  the  laws  of  another  state  or 
territory,  as  "foreign  associations."  Bates' 
Ann.  St  Ohio  1904,  $  3836-1. 

The  name  "building  and  loan  associa- 
tion/' as  used  in  an  act  for  the  regulation 
and  inspection  of  building  and  loan  associa- 
tions, includes  all  corporations,  societies,  or- 
ganizations, or  associations  doing  business  in 
tbls  state  under  a  building  and  loan  charter 
or  engaging  in  a  building  and  loan  busi- 
ness.    Shannon's  Oode  Tenn.  1896,  |  2159. 

The  name  "building  and  loan  associa- 
tion," as  used  in  the  chapter  relating  to  mu- 
tual building  and  loan  associations,  shall  in- 
clude all  societies,  organizations,  or  associa- 
tions doing  a  saving  and  loan  or  investment 
business  on  the  building  association  plan, 
whetiier  mutual  or  otherwise,  and  whether 
iBsvdng  certificates  of  stock  or  bonds,  or  any 
otber  evidence  of  Indebtedness,  whether  the 


time  of  maturity  be  fixed  or  not    Rev.  St 
Wis.  1899,  H  2014-2022. 

As  a  corporate  partnersliip. 

In  Towle  v.  American  Building,  Loan  ft 
Investment  Soc.  (U.  S.)  61  Fed.  446,  it  Is 
said  that  building  associations  "are  essen- 
tially corporate  partnerships.  They  have  no 
function,  except  to  gather  together  from 
small  stated  contributions  sums  large  enough 
to  Justify  loans.  Their  ofilcers  are  the 
agents  of  every  stockholder.  They  have  no 
debtors,  no  creditors,  and  whether  a  stock- 
holder is  a  debtor  or  creditor  depends  on 
whether  he  hat  exercised  his  privilege  of 
borrowing  money  from  the  common  fund." 
This  doctrine  was  adopted  in  Security  Sav- 
ings &  Loan  Ass'n  v.  Elbert,  153  Ind.  198, 
54  N.  B.  753,  that  the  relation  between  tbe 
members  and  the  association  was  that  of  a 
quasi  partnership,  whose  members  share  in 
the  profits  and  losses.  The  shares  are  ma- 
tured by  payment  of  dues  and  accumulation 
of  property,  and  can  only  reach  par  value 
when  the  payment  of  dues  and  accumulation 
of  property  have  reached  the  actual  value  of 
|100  per  share.  A  stockholder  withdrawing 
can  only  withdraw  what  he  has  actually 
paid  on  each  share,  and  not  the  par  value  of 
such  share.  Union  Mut  Building  &  Loan 
Ass'n  V.  Aichele,  61  N.  E.  11,  12,  28  Ind.  App. 
69. 

As  a  saTlnfl^s  instltation. 

A  building  association  cannot,  without  a 
manifest  abuse  of  the  term,  be  denominated 
a  "savings  institution,"  and  is  not  included 
within  the  exceptions  of  Act  June  7,  1879, 
exempting  from  certain  taxes  "foreign  insur- 
ance companies,  banks,  and  savings  insti- 
tutions." Bourguignon  Bldg.  Ass'n  y.  Com- 
monwealth, 98  Pa.  54,  64. 

BUILDING  Ain>  LOAN  STOCK. 

"Building  and  loan  stock"  is  stock  held 
by  those  who  make  stated  payments  to  the 
association  in  return  for  money  borrowed  by 
them  from  the  association,  and  by  such  bor- 
rowers invested  in  the  building  or  buying  of 
homes.  Deniston  v.  Terry,  41  N.  £1  143,  144, 
141  Ind.  677. 

BITILDINO  CONTRACT. 

"A  contract,"  says  Mr.  Lloyd,  in  his 
work  on  the  Law  of  Building  and  Buildings, 
$  1,  '*is  an  agreement  between  two  or  more 
persons  for  a  valuable  consideration  to  do  or 
not  to  do  some  particular  thing,  and,  when 
the  undertaking  refers  to  constructing,  erect- 
ing, or  repairing  an  edifice  or  other  work  or 
structure,  it  may  be  called  a  building  con- 
tract" Utah  Lumber  Co.  v.  James,  71  Pac. 
986,  987,  25  Utah,  434  (citing  City  of  Lake 
View  V.  MacRltchie,  134  111.  203.  25  N.  B. 
663). 
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The  term  "building  contracts"  is  prop- 
erly used  to  designate  contracts  for  work 
or  materials  in  erecting  and  building,  etc., 
for  which  work  and  materials  the  contractor 
is  entitled  to  a  mechanic's  lien.  Carey-Lom- 
bard Lumber  Co.  v.  Jones,  58  N.  E.  347,  349, 
187  111.  203. 

buii:j>ino  for  public  wobshif. 

See,  also,  "Public  Worship." 

A  statute  exempting  from  taxation  every 
building  for  public  worship  and  the  several 
lots  whereon  such  buildings  are  situated 
does  not  Include  a  cemetery  and  the  keeper's 
house,  and  a  chapel  erected  thereon  for  re- 
ligious service  at  interments.  Trinity  Church 
V.  City  of  New  York,  10  How.  Prac.  13a 

The  term  "building  for  public  worship," 
in  a  statute  exempting  a  building  for  public 
worship,  was  construed  not  to  include  a 
church  building,  not  used  for  religious  pur- 
poses, and  owned  by  a  private  person  and  sit- 
uated on  property  owned  by  him.  Black  v. 
City  of  Brooklyn,  4  N.  Y.  Supp.  78,  61  Hun, 
581. 

BUILDING     FOR     RELIGIOUS     WOR- 
SHIP. 

See  ''Religious  Worship.'* 

BUHiDING  GROUND. 

"Building  ground,"  as  used  In  a  convey- 
ance to  plaintiff,  by  which  the  land  was  de- 
scribed as  bounded  by  building  ground  be- 
longing to  another  grantee  of  the  same  gran- 
tor, was  a  loose  and  general  expression, 
which  might  be  satisfied  as  well  by  the  power 
of  erecting  a  building,  which  would  leave 
the  plaintiff's  lights  altogether  undisturbed, 
or  partially  obstructed  only,  or  altogether 
blocked  up;  but,  on  its  appearing  that  there 
had  been  on  the  building  ground  in  ques- 
tion for  a  long  period  of  time,  and  only  re- 
cently demolished,  a  building  which  extend- 
ed only  to  the  height  of  the  first  fioor  of 
the  plaintiff's  house,  this  gave  the  limit  and 
extent  intended  by  the  terms  in  the  descrip- 
tion. Swansborough  v.  Coventry,  9  Bing. 
306,  810. 

BUHiDIHG  LIEN. 

See  ''Building  (In  Lien  Laws).* 

A  building  or  mechanic's  lien  is  purely 
statutory.  Its  character,  operation,  and  ex- 
tent must  be  ascertained  by  the  terms  of  the 
statute  creating  and  defining  it.  A  mechan- 
ic's lien  in  favor  of  a  principal  contractor 
grows  out  of  the  contractual  relations  be- 
tween the  owner  of  the  property  improved 
or  tds  authorized  agent  and  such  principal 
contractor,  and  the  right  authority  is  based 
upon  contract  for  the  purpose  of  securing 


debts  due  thereunder.  Bust-Owen  Lumber 
Co.  V.  Holt,  82  N.  W.  112,  113,  60  Neb.  «0.  83 
Am.  St.  Bep.  512. 

BUILDING  BfATERIALS. 

Lumber,  being  timber  sawed  or  split 
for  use  in  building  and  material  essential  for 
building  any  kind  of  a  house  ordinarily  used 
for  business  or  by  families,  is  included  in 
the  term  "building  material.**  Ward  y.  Ka- 
del,  38  Ark.  174.  180. 

A  city  ordinance  prohibiting  any  person 
from  placing  any  materials  for  building  In 
any  street  will  not  be  construed  to  apply  to 
dirt  excavated  for  the  foundation  of  a  build- 
ing and  which  is  not  to  be  used  in  the  con- 
struction thereof.  Hundhausen  v.  Bond,  36 
Wis.  29,  36. 

A  fire  Insurance  policy  on  the  lumber 
and  building  materials  contained  in  a  ship- 
yard should  be  construed  to  cover  timbers 
not  united  to  the  keel  or  structure  thereon 
of  a  contemplated  bark,  though  they  are 
Intended  and  completely  prepared  to  be  used 
in  its  framework,  are  lying  in  the  yard  in 
the  proper  place  to  be  conveniently  applied 
to  that  use,  and  are  valueless  for  any  other 
vessel.  They  are  materials  until  they  ac- 
tually become  a  part  of  the  structure  of  the 
ship.  Hood  V.  Manhattan  Fire  Ins.  Co.,  11 
N.  Y.  (1  Kern.)  532,  640. 

BUILDING  PURPOSES. 

A  tax  for  heating  and  repairing  purposes 
is  a  tax  for  school,  and  not  for  building, 
purposes.  The  latter  words  refer  to  the 
building  of  schoolhouses  only,  within  the 
meaning  of  3  Starr  &  C.  Ann.  St  p.  1194, 
limiting  taxes  levied  in  any  one  year  to  a 
certain  per  cent,  for  school  purposes  and  a 
certain  per  cent  for  building  purposea  Chi- 
cago &  A.  R.  Co.  V.  People,  45  N  B.  122,  123, 
1G3  111.  616. 

Where,  in  3  Starr  &  C.  Ann.  St  p.  8706. 
par.  202,  providing  that  the  levy  of  school 
taxes  shall  not  exceed  a  certain  per  cent  for 
educational  purposes  and  a  certain  per  cent 
for  building  purposes,  the  words  "building 
purposes"  are  special,  and  apply  solely  to  the 
building  of  schoolhouses  and  matters  incident 
thereto,  while  the  words  "for  educational 
purposes**  are  general,  and  apply  to  all  mat- 
ters for  which  a  board  of  directors  may  levy 
school  taxes.  0*Day  v.  People,  49  N.  &  50i 
505,  171  111.  203. 

BUILT  ANB  nr  OPERATION. 

An  agreement  under  which  a  tax  was 
voted  to  aid  in  the  construction  of  a  railroad 
stipulated  that  it  should  be  built  and  la 
operation  on  or  about  a  certain  date.  Thif 
did  not  impose  an  obligation  on  the  com- 
pany to  complete  the  road  by  the  time  nam- 
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ed,  bat  only  that  It  shonld  be  "built  and 
in  operation*' — so  far  completed  that  It  was 
capable  of  use.  Muscatine  Western  R.  Co. 
V.  Horton,  38  Iowa,  83,  43. 

BUILT  UP. 

"Built  up,"  as  usea  In  Act  April  20, 
1899  (P.  L.  66),  declaring  it  unlawful  there- 
after to  establish  or  maintain  any  additional 
bospital  in  the  built  up  portion  of  cities, 
should  be  construed  in  its  ordinary  and  pop- 
ular sense,  and  not  as  contradistinguished  to 
rural  and  agricultural  property.  Common- 
wealth V.  Pittsburg  Charity  Hospital,  47 
Atl.  980,  982,  198  Pa.  270. 

BULK. 

See  "In  Bulk";   "Open  Bulk." 

"Bulk"  is  said  to  be  that  which  is  nei- 
ther counted,  weighed,  nor  measured.  A 
sale  by  the  bulk  is  the  sale  of  a  quantity 
such  as  it  Is,  without  measuring,  counting, 
or  weighing.  Civ.  Code  La.  1900,  art  3556, 
subd.  6. 

As  the  term  "bulk"  Is  used  in  speaking  of 
salea  by  sample,  it  indicates  the  entire  quan- 
tity to  be  sold,  which  is  supposed  to  be  pre- 
sented in  quality  by  the  sample,  which  is  the 
basis  of  the  sale.  Reynolds  y.  Palmer  (U. 
S.)  21  Fed.  433. 

Where  a  testator  made  certain  specific 
bequests  to  persons,  and  then  provided  that 
the  bulk  of  his  estate  should  be  disposed  of 
in  a  certain  manner,  the  bulk  of  his  estate 
referred  to  is  testator's  residuary  estate, 
both  real  and  personal.  Cole  y.  Proctor 
(Tenn.)  54  S.  W.  874,  676. 

BULL-BULLOCK. 

As  a  beef,  see  "Beef." 
As  cattle,  see  "Cattle." 

A  bull  is  an  uncastrated  male  of  the 
cattle  species.  State  y.  Royster,  65  N.  C. 
539. 

Act  1869,  making  it  unlawful  for  the 
owner  of  domestic  animals  of  the  "species 
bull"  to  allow  them  to  nm  at  large,  applies 
to  bulla  of  all  kinds  and  descriptions,  without 
reference  to  size,  age,  or  quality;  but  it  does 
not  embrace  cows,  heifers,  or  steers.  Oil  v. 
Rowley,  69  111.  469,  472. 

A  bull  is  a  male  of  the  bovine  genus  of 
animals,  and  is  not  included  in  the  term 
"cow,"  so  that  one  indicted  for  stealing  a 
cow  could  not  be  convicted  of  stealing  a  bull. 
State  V.  McMinn,  84  Ark.  160,  162. 

"Bullock  stealing,"  as  used  in  St  7  Geo. 
IV,  c.  64,  9  28,  relating  to  allowances  of  re- 
wards for  the  discovery  of  offenders,  in- 
clndes  all  cases  of  actual  stealing  of  ani- 


mals of  that  particular  description,  as  ox, 
cow,  heifer,  etc.  Rex  v.  Gillbrass,  7  Car.  A 
P.  444. 

Bulls  and  cows  are  not  covered  by  a 
mortgage  which  undertakes  to  include  one 
and  two  year  old  steers.  Wyman  y.  Herard, 
59  Pac.  1009,  1024,  9  OkL  35. 

BULLION. 

See  "Base  Bullion":   "Crude  Bullion.'* 

Bullion  is  defined  to  be  uncoined  go\d 
or  silver  in  mass.  Properly  the  precious 
metals  are  called  "bullion"  when  smelted, 
and  not  perfectly  refined,  or  when  refined, 
but  in  bars  or  ingots,  or  in  any  form  un- 
coined or  in  plate.  Hope  Min.  Co.  y.  Ken- 
non,  3  Mont.  35,  44. 

The  term  "bullion,"  in  Rev.  St.  |  2897, 
providing  that  upon  an  indictment  for  the 
theft  of  money  It  shall  be  sufficient  to  main 
tain  the  charge  if  it  be  proved  that  any  bul- 
lion, money,  notes,  etc..  were  fraudulently 
embezzled,  means  uncoined  gold  and  silver 
in  the  mass.  Thalheim  v.  State,  20  South. 
938,  948,  38  Fla.  169. 

Where  a  contract  for  services  provides 
that  they  should  be  paid  for  at  a  certain  rate 
per  month  in  gold  bullion,  the  word  "bul- 
lion" imports  money,  for  which  suit  could 
be  maintained  without  demand.  It  was  ar- 
gued that  bullion  was  a  specific  article,  it 
being  merchandise;  and  the  court  said:  "In 
the  same  sense  coin  may  be  regarded  as 
merchandise;  for  it  la  not  its  coinage  which 
makes  it  the  standard  by  which  other  com- 
modities are  measured,  but  its  intrinsic 
value  in  the  markets  of  the  world  as  a 
precious  metal.  The  precious  metals  are 
adopted  as  the  general  medium  of  exchange, 
because  they  have  in  themselves  an  intrinsic 
value,  being  used  for  many  purposes,  are 
produced  in  nearly  equal  quantities  at  near- 
ly equal  cost,  are  portable  and  comparative- 
ly indestructible,  and  they  have  this  value, 
coined  or  uncoined;  for  the  stamp  which 
government  impresses  upon  the  coin  is  sim- 
ply a  guaranty  of  its  weight  and  fineness. 
'Bullion,'  when  the  word  is  used  in  a  finan- 
cial sense,  for  it  has  other  meanings  (Nare's 
Glossary,  Ed.  of  1872;  Wedgwood's  Eng. 
Etymology),  imports  uncoined  gold  and  sil- 
ver,  either  smelted,  reflnedt  or  in  the  condi- 
tion in  which  it  is  used  for  coining,  and  has 
from  the  earliest  period  been  associated 
with  or  employed  as  a  term  denoting  money. 
It  is  derived  from  the  French  word  *billon,' 
which  Savary,  in  his  Dictionnaire  Universe! 
de  Commerce,  defines  as  a  term  for  money; 
*  *  *  and  one  of  the  earliest  English  au- 
thorities upon  those  words  that  are  derived 
from  the  French,  Cotgrave,  in  hia  French  and 
English  Dictionary  of  1632,  defines  'bullion' 
as  'money;  monnoye  de  billon.*  Bayley,  more 
than  a  century  afterwards^  defines  it  in  his 
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BnglliAi  Dictionary  of  1763  as  'money  having 
no  stamp  upon  it';  and  our  own  contem- 
porary authority,  Webster,  says:  'The  word 
Is  often  used  to  denote  gold  and  silver, 
coined  and  imcoined,  when  reckoned  by 
weight  and  in  mass,  including  especially  for- 
eign or  uncurrent  coin.'  •  •  •  Locke,  in 
his  paper  on  Raising  the  Value  of  Money, 
so  employs  the  word  in  this  passage:  *For- 
eign  coin  hath  no  value  here  for  its  stamp, 
and  our  coin  is  bullion  in  foreign  countries.' 
In  France  'bullion'  is  used  not  only  for  coin, 
and  for  the  material  before  it  is  coined,  but 
also  for  the  mint  or  place  where  the  precious 
metals  are  sent  to  be  coined  (Bescherelle 
Dlctlonnaire  Universel  de  la  Langue  Fran- 
cais);  and  'bullion'  was  formerly  used  in  this 
sense  in  England."  Counsel  v.  Vulture  Min. 
Co.  of  Arizona,  5  Daly,  74,  77  (citing  Wedgw. 
Diet  Eng.  Etymology,  p.  112;  2  St  27  Bdw. 
Ill,  c  14;  St  4  Hen.  IV,  c  10). 

BUNCO. 

Evidence  that  defendant,  learning  that 
the  prosecuting  witness  had  $4,000  deposited 
in  his  wife's  name,  gained  his  confidence 
and  took  him  to  a  lottery  shop,  where,  after 
being  induced  by  defendant  to  try  his  luck, 
he  was  allowed  to  draw  a  prize  of  $4,000,  but 
was  told,  when  he  demanded  it,  that  he  must 
first  draw  an  equal  amount  of  money;  that 
defendant  went  with  him  to  get  the  money, 
and  after  his  wife,  in  whose  name  it  was  de- 
posited, had  drawn  it  returned  with  them  to 
the  lottery  shop  at  the  time  agreed  on,  where 
they  found  another  man  in  charge,  who  said 
that  the  man  in  charge  when  the  prize  was 
drawn  had  gone  to  get  the  money;  that 
this  new  man,  and  also  defendant  told  the 
wife  that  she  must  give  the  money  to  her 
husband  and  go  out  of  the  shop,  as  women 
are  not  allowed  in  itt  and  that  witness  and 
his  wife,  suspecting  a  trick,  went  away — 
makes  it  plain  to  H  certainty  that  the  de- 
fendant was  doing  his  best  to  defraud  the 
witness  of  his  money  by  playing  a  confidence 
game,  and  its  name  is  "bunco,"  as  defined 
by  the  dictionaries.  People  v.  Mason,  45 
Pac.  182,  183,  113  Oal.  76. 

BUNCO  8TEEBEB. 

Any  person  or  persons  who  shall,  by 
means  of  any  scheme,  trick,  device,  practice, 
or  deception,  entice  or  induce,  or  attempt  to 
entice  or  induce,  any  person  into  any  gam- 
bling house,  club  rooms,  variety  show,  lot- 
tery office,  beer  hall,  or  any  other  place,  for 
the  purpose  and  with  intent  to  procure  or 
obtain,  or  to  attempt  to  procure  or  obtain, 
from  such  person  any  money  or  other  valu- 
able thing  by  means  of  any  game  or  games, 
lottery,  or  gift  enterprise  of  any  kind,  or 
by  means  of  any  fraudulent  pretense,  scheme, 
trick,  device,  or  deception,  shall  be  deemed 
a  bunco  steerer.  Mills'  Ann.  St  Colo.  1891, 
I  1393. 


BURDEN. 

The  word  "burden,"  in  a  deed  to  a  lot 
by  a  city,  which  provides  that  the  liolden 
shall  be  subject  to  all  such  assessments  and 
burdens  as  might  be  imposed  on  other  lot 
holders  of  the  city,  is  sufficiently  compre- 
hensive to  include  municipal  taxes.  'Taken 
altogether,  the  language  adopted  Is  clearly 
broad  enough  to  embrace  every  burden  then 
existing  or  which  might  thereafter  be  law- 
fully imposed  upon  other  landowners  in  the 
city."  Wells  V.  City  of  Savannah,  21  Sup.  Ct 
697,  701,  181  U.  S.  531,  45  L.  Ed.  986;  Id.,  32 
S.  0.  669,  670,  107  Ga.  1. 

Of  TesseL 

A  statute  enacted  that,  after  a  ferry 
should  be  established,  no  other  ferry  should 
be  set  up  and  used  by  any  person,  and.  if 
any  person  other  than  those  operating  the 
ferry  established  by  the  statute  should  use 
any  boat  or  vessel  of  the  burden  of  four 
tons  or  upward,  they  should  forfeit  a  cer- 
tificate. Held,  that  the  word  "burden"  did 
not  register  admeasurement  but  the  carry- 
ing capacity.  North  &  S.  S.  Perry  Co.  ▼. 
Baker,  2  Wei.,  Hurl,  ft  O.  136^  147. 

BUBDEH  OF  PROOF. 

The  fundamental  rule  as  to  bnrden  of 
proof,  as  given  by  Stephen,  Ev.  (Am.  Ed.) 
175,  is  that,  whenever  the  existence  of  any 
fact  is  necessary  in  order  that  a  party  may 
make  out  his  case  or  establish  a  defense, 
the  burden  is  on  such  party  to  show  the  ex- 
istence of  such  facts;  that  whoever  desires 
any  court  to  give  a  Judgment  as  to  any  legal 
right  or  liability,  dependent  on  the  existence 
or  nonexistence  of  facts,  which  be  aaserti 
or  denies  to  exist,  he  must  prove  that  those 
facts  do  or  do  not  exist  in  order  to  be  en- 
titled to  the  relief.  Willett  v.  Rich,  142  Mass. 
356,  357,  7  N.  B.  776.  56  Am.  Rep.  684. 

The  term  "burden  of  proof'  means  that 
the  burden  is  coextensive  with  tbe  legal 
proposition  sought  to  be  proven,  and  It  ap- 
plies to  every  fact  which  is  essential  to  or 
necessarily  involved  in  the  proposition.  It 
does  not  apply  to  facts  relied  on  in  defense 
to  establish  an  independent  proposition,  bow- 
ever  inconsistent  such  proposition  may  be 
with  that  on  which  the  plaintiff's  case  de- 
pends. If  the  defendant  furnish  proof  on 
an  independent  proposition  which  is  incon- 
sistent with  that  on  which  the  plaintiff's 
case  rests,  the  burden  is  on  the  plaintiff  not 
to  disprove  those  particular  facts,  nor  the 
proposition  which  they  tend  to  establish,  but 
to  maintain  the  proposition  on  which  his  own 
case  rests,  notwithstanding  the  defendant* » 
testimony,  and  on  the  whole  evidence  In  tbe 
case.    Wilder  v.  Cowles,  100  Mass.  487,  490 

The  burden  of  proof  is  often  spoken  of 
as  an  equivalent  to  the  duty  of  introdacing 
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evidence  to  meet  or  overcome  a  prima  facie 
case,  and,  where  the  court  Is  asked  to  instruct 
the  Jury  that  by  the  proof  of  certain  facts 
the  burden  was  cast  on  defendant  complain- 
ant in  fact  seeks  to  have  the  court  tell  the 
jury  that  such  facts  constitute  a  prima  fadle 
case  for  complainant  Michael  v.  Marshall, 
66  N.  B.  273,  275.  201  111.  70. 

The  strict  meaning  of  the  term  "onus 
probandl"  Is  that,  if  the  party  who  has  the 
burden  of  proof  does  not  offer  any  evidence 
In  the  cause,  the  Issues  must  be  found  against 
him.  Davis  v.  Rogers  (Del.)  1  Houst  44.  95; 
Evans  V.  Arnold,  52  Oa.  169,  180;  Roberts  v. 
Crawford,  54  N.  H.  532,  534  (citing  Kendall 
V.  Brownson.  47  K.  H.  186.  197);  Baldwin  v. 
Parker.  99  Mass.  79.  87.  96  Am.  Dec.  697. 

''By  the  onus  probandi  is  meant  the  ob- 
ligntion  Imposed  upon  a  party  who  alleges 
the  existence  of  a  fact  or  thing  necessary 
in  the  prosecution  or  defense  of  an  action 
to  establish  It  by  proof.  It  may  be  proved 
by  the  production  of  evidence  In  the  usual 
way,  or  the  law  under  certain  drcumstances 
In  certain  cases  may  presume  Its  existence 
without  proof."  People  v.  McCann,  16  N.  Y. 
58.  OG,  69  Am.  Dec.  642;  Id.,  15  How.  Prac. 
503,  514. 

The  ru!e  of  burden  of  proof  cannot  be 
made  to  depend  upon  the  order  of  proof,  or 
upon  the  particular  mode  In  which  the  evi- 
dence is  introduced.  (Commonwealth  v.  Mc- 
KJe,  67  Mass.  (1  Gray)  61,  64,  61  Am.  Dec. 
410.  The  burden  of  proof  and  the  weight 
of  evidence  are  two  very  different  things. 
The  former  remains  on  the  party  affirming  a 
fact  in  support  of  his  case,  and  la  not  chan- 
ged in  any  aspect  of  the  cause,  except  by 
leg^al  presumption;  the  latter  shifts  from  side 
to  side  in  the  progress  of  the  trial,  according 
to  the  natnre  and  strength  of  the  proof  of- 
fered in  support  or  denial  of  a  main  fact  to 
be  established.  Kendall  v.  Brownson,  47  N. 
H.  186,  200. 

The  term  "burden  of  proof  is  used  in 
difTerent  senses.  Sometimes  it  Is  used  to  sig- 
nify the  burden  .of  meeting  a  prima  facie 
case,  and  sometimes  the  burden  of  producing 
a  preponderance  of  evidence.  The  two  bur- 
dens are  distinct  things.  One  may  shift 
back  and  forth  with  the  ebb  and  flow  of  the 
testimony.  The  other  remains  with  the  par- 
ty on  whom  It  is  cast  by  the  pleadings;  that 
Is,  with  the  party  who  has  the  affirmative 
of  the  issue.  All  that  is  meant  however,  by 
the  phrase  "shifting  of  the  burden  of  proof," 
is  that  the  party  having  the  burden  has  pro- 
duced sufficient  evidence  to  establish  a  prima 
facie  case,  and  that  there  is  a  necessity  of 
evidence  to  answer  the  same  or  it  will  pre- 
vail. The  burden,  however,  of  maintaining 
the  affirmative  of  the  issue  involved  in  the 
action,  is  on  the  party  alleging  the  fact 
which  constitutes  the  issue,  and  this  burden 
remains  where  it  is  placed  according  to  the 


pleadings  throughout  the  trial.  Jones  v. 
Prospect  Mountain  Tunnel  Co.,  31  Pac.  642, 
644,  21  Nev.  339.  "If,  upon  the  making  of  a 
prima  facie  case,  the  burden  shifts  to  the 
other  side,  then  it  would  follow  that  when 
the  prima  fade  case  is  overthrown,  the  bur- 
den shifts  bade  again.  To  say  that  the  bur- 
den thus  shifts  is  to  say  that  it  is  constantly 
shifting  from  the  stronger  to  the  weaker  side, 
as  the  testimony  may  make  one  side  or  the 
other  stronger."  (3arver  v.  Carver,  97  Ind. 
497,  511. 

Where  a  party  during  the  progress  of  a 
trial  gives  evidence  sufficient  to  establish  his 
allegation  prima  facie,  it  is  sometimes  said 
that  the  burden  of  proof  is  shifted.  What  is 
meant  by  this,  however,  is  only  that  there  Is 
a  necessity  of  evidence  to  answer  the  prima 
facie  case,  or  it  will  prevail.  The  burden  of 
maintaining  the  affirmative  of  the  issue  in- 
volved in  the  action  is  upon  the  party  al- 
leging the  fact  which  constitutes  the  issue, 
and  this  burden  remains  throughout  the 
trial.  Helnemann  v.  Heard,  62  N.  Y.  448, 
455. 

The  "burden  of  proof  means  the  bur- 
den of  establishing  a  case,  and  the  well-set- 
tled law  Is  that  such  burden  remains  un- 
changeably throughout  the  entire  case  ex- 
actly where  the  pleadings  originally  placed 
it  The  burden  of  proof,  in  the  sense  of  the 
"burden  of  the  evidence,"  may  shift  con- 
stantly, as  the  evidence  is  Introduced  by  one 
side  or  the  other — ^as  one  scale  preponderates 
over  its  fellow;  but  when  all  the  evidence 
is  in,  it  is  legally  necessary  to  action  by  the 
tribunal  that  the  final  balance  be  one  way. 
This  necessity  does  not  at  any  time  shift 
but  remains  constantly  throughout  the  trial 
on  one  of  the  parties  alone,  to  wit,-  on  him 
who  had  the  affirmative.  This  is  the  bur- 
den of  establishing — ^the  burden  of  proof. 
Feurt  V.  Ambrose,  84  Mo.  App.  360,  366. 

An  accepted  definition  of  "burden  of 
proof,"  propounded  by  our  own  court  of 
highest  authority,  is:  ''The  obligation  Im- 
posed on  the  party  who  alleges  the  exist- 
ence of  the  fact  or  thing  necessary  In  the 
prosecution  or  defense  of  an  action  to  es- 
tablish it  by  proof."  Siefke  v.  Siefke,  3 
Misc.  Rep.  81,  84,  22  N.  Y.  Supp.  546  (citing 
People  V.  McCann,  16  N.  Y.  58,  66,  69  Am. 
Dec.  642). 

The  phrase  "burden  of  proof"  is  employ- 
ed and  has  been  used  from  time  Immemorial 
by  every  Judge  to  indicate  how  the  carriage 
of  a  case  passes  from  one  side  to  the  other. 
By  it  Is  meant  when  it  is  said  that  the  de- 
fendant has  the  burden  of  proof,  either  his 
evidence  to  a  refutal  of  the  plaintiffs  ver- 
sion, or  to  the  establishment  of  facts  which 
would  avoid  liability  or  explain  the  case  as 
made  by  the  plaintiff.  It  Is  thus  used  in  re- 
lation to  cases  of  accidents  which  speak  for 
themselves  as  indicating  the  negligence  of 


BURDEN  OP  PROOF 


906 


BURDEN  OF  PROOF 


defendant.  Where  It  1b  said  that,  on  proof 
of  an  accident,  the  plaintiff  had  established 
a  prima  facie  case  when  he  rested,  and  the 
burden  was  then  on  defendant.  Kay  v.  Met- 
ropolitan St.  R.  Co.,  51  N.  Y.  Supp.  724,  727, 
29  App.  Div.  466. 

As  a  general  proposition,  the  burden  of 
proof  In  respect  to  the  different  parts  of  a 
case  may  be  determined  by  reference  to  the 
pleadings,  the  plaintiff  being  bound  to  prove, 
if  denied,  what  he  has  affirmed  in  his  an- 
swer; but,  beyond  the  reply,  with  which,  un- 
der the  Code,  pleading  stops,  the  question 
must  be  determined  by  the  nature  of  the 
evidence  and  its  relation  to  the  case,  the  bur- 
den of  rebutting  being  on  the  defendant,  of 
surrebutting  on  the  plaintiff,  and  in  actions 
of  replevin,  ejectment,  or  the  like,  wherein 
the  pleadings  do  or  may  end  with  the  com- 
plaint and  an  answer  in  denial,  the  burden 
of  the  evidence  Is  upon  the  party  who,  if 
special  pleading  were  required,  would  be 
bound  to  allege  the  particular  matter  sought 
to  be  proven.  Fay  y.  Burditt,  81  Ind.  433, 
443,  42  Am.  Rep.  142. 

Strictly  speaking,  the  "burden  of  proof," 
as  these  words  are  understood  in  the  crim- 
inal law,  is  never  upon  the  accused  to  es- 
tablish his  innocence  or  to  disprove  the  facts 
necessary  to  establish  the  crime  for  which 
he  Is  indicted.  It  Is  on  the  prosecution  from 
the  beginning  to  the  end,  and  applies  to  ev- 
ery element  necessary  to  constitute  the 
criuie.  Where  the  defense  is  insanity,  the 
vital  question,  from  the  time  a  plea  of  not 
guilty  is  entered  until  the  return  of  the  ver- 
dict, is  whether,  on  all  the  evidence,  by 
whatever  side  adduced,  guilt  is  established 
beyond  reasonable  doubt.  If  the  whole  evi- 
dence, including  that  specified  by  the  pre- 
sumption of  sanity,  does  not  exclude  be- 
yond reasonable  doubt  the  hypothesis  of  san- 
ity, the  accused  is  entitled  to  an  acquittal. 
Davis  V.  United  States,  16  Sup.  Ct  353,  358, 
160  U.  S.  469,  40  L.  Ed.  499. 

In  an  action  for  personal  injuries,  the 
court  charged  that  "the  burden  rests  upon 
the  plaintiff,  even  though  the  city  was  neg- 
ligent If  he  could  have  seen  the  defect 
which  was  here  alleged,  had  he  looked,  and 
he  did  not  look,  he  cannot  recover  in  this 
action."  It  was  contended  that  the  use  of 
the  word  ••burden"  was  erroneous;  but  it 
was  held  that,  while  the  word  was  perhaps 
not  happily  chosen,  it  was  not  Inaccurate. 
The  plaintiff  was  bound  to  make  out  a  case 
clear  of  contributory  negligence,  and  this 
may  be  properly  described  as  a  burden, 
though  a  negative  one.  Heiss  v.  City  of  Lan- 
caster, 62  Atl.  201,  203  Pa.  260. 

The  "burden  of  proof,"  as  used  In  an 
instruction  that  the  burden  of  proof  is  on 
the  defendant  in  proving  the  defense  of  alibi, 
does  not  imply  that  the  defendant  must  prove 
his  defense  by  such  evidence  as  will  satisfy 


a  Jury  that  his  defense  is  true,  but  only  tbat, 
after  the  prosecution  has  made  out  its  case. 
It  devolves  upon  the  accused  to  introduce 
evidence,  if  he  has  any,  to  prove  his  alibi, 
if  he  relies  upon  such  a  defense.  Wilbuin 
v.  Territory,  62  Pac.  968,  970.  10  N.  M.  402. 

The  term  ••burden  of  proor*  is,  after  all, 
and  no  matter  how  important  it  has  become 
through  unanimous  adoption  and  use,  a  mere 
form  and  figure  of  speech.  In  re  Appeal  of 
Barber,  27  Atl.  973,  977,  63  Conn.  393,  22 
L.  B.  A.  90. 

Burden  of  evidence  disttncnlsked. 

There  is  a  manifest  distinction  between 
the  ••burden  of  evidence"  and  the  •'burden 
of  proof."  How  far  the  burden  of  evidence 
may  bear  upon  a  party  to  litigation  is  usual- 
ly more  for  the  Jury  to  determine  as  a  mat- 
ter of  fact  than  for  the  ruling  of  the  court  as 
i  matter  of  law.  Generally  the  burden  of 
proof  upon  any  affirmative  proposition  nec- 
essary to  be  established  as  tiie  foundation 
of  a  suit  does  not  shift  from  plaintiff  to 
defendant,  while  the  burden  of  evidence,  or 
of  the  weight  or  preponderance  of  evidence, 
or  the  burden  of  explanation,  may  shift  from 
one  side  to  the  other,  according  to  the  tes- 
timony. Buswell  V.  Fuller.  36  AtL  lOew 
1060,  89  Me.  600. 

Preponderanoe  of  evidenoe. 

The  burden  of  proof  is  that  obligation 
resting  on  a  plaintiff  in  a  suit  at  law  to 
establish  to  the  satisfaction  of  the  iuij  or 
court,  by  a  preponderance  of  the  evldeDce. 
reasonably  satisfying  the  minds  of  the  jury 
or  court,  by  convincing  proof  of  witnesses, 
that  the  defendant,  whom  the  plaintiff  has 
brought  into  court,  is  responsible  for  the  loss 
or  damage  alleged  to  have  been  suffered  by 
plaintiff.  Gage  v.  Louisville,  N.  O.  &  T.  By. 
Co.,  14  S.  W.  73,  74,  88  Tenn.  (4  Pickle)  724. 

It  is  the  well-settled  rule  that  the  bur- 
den of  proof,  which  is  charged  upon  the  per- 
son who  asserts  the  fact,  requires  that  the 
Jury  shall  be  satisfied  from  the  whole  case 
that  the  fact  is  proved,  and  if,  from  the 
whole  case,  the  Jury  are  not  satisfied  that  the 
fact  is  established,  the  asserting  party  fails 
in  bearing  the  burden.  An  instruction  that 
if  the  Jury  should  find  the  theory  of  the 
plaintiff  more  acceptable,  more  probable,  and 
more  consistent  than  the  theory  advanced  by 
the  defendants,  the  rule  requiring  plaintiff  to 
establish  his  case  by  the  burden  of  proof  has 
been  satisfied,  is  erroneous.  ''It  might  well 
be  that  one  theory  of  a  case  was  more  ac- 
ceptable, more  probable,  and  more  consistent 
than  the  other,  and  yet  be  unsupported  by  a 
preponderance  of  evidence,  or  so  far  support- 
ed by  the  evidence  as  to  entitle  the  party  to 
recover,  or  it  might  well  be  that  one  theoiy 
of  a  case  was  more  acceptable,  probable,  and 
consistent  than  another,  and  yet  neither  be 
sufficiently  supported  to  warrant  a  floding 
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that  either  theory  was  proven."  Rommeney 
V.  City  of  New  York,  63  N.  Y.  Supp.  186,  189, 
49  App.  Dlv.  64. 

Where  a  party  avers  a  thing,  which  Is 
denied  by  his  opponent,  the  party  who  avers 
the  fact  to  exist  must  take  upon  himself  the 
trouble  or  burden  of  proving  it;  and,  when 
the  burden  of  proof  Is  upon  a  party,  he  is 
bound  to  establish  the  fact  which  he  al- 
leges, and  which  the  other  party  denies,  by 
a  preponderance  of  the  evidence.  Parker  v. 
Hull,  37  N.  W.  351,  862,  71  Wis.  868^  6  Am. 
St  Rep.  224. 

The  term  •'burden  of  proor'  may  be 
used  to  indicate  the  burden  which  rests  on 
every  party  to  a  cause  presenting  a  claim  for 
relief,  or  pleading  in  avoidance,  of  going  for- 
ward, if  he  be  met  by  a  traverse,  and  es- 
tablishing what  is  well  defined  by  an  au- 
thoritative writer  on  the  law  of  evidence  as 
"the  total  proposition  or  series  of  proposi- 
tions which  constitute  his  disputed  case" 
(Thayer,  Prelim.  Treatise  £v.  380).  It  may 
also  be  used  to  denote  a  duty  cast  by  law 
upon  one  party  to  meet  and  rebut  the  effect 
of  some  piece  of  evidence  Introduced  by  the 
other  by  proof  of  what  may  suffice  to  over- 
bear it  in  the  mind  of  the  trior.  Baxter  v. 
Camp,  41  Ati.  803,  805,  71  Conn.  245,  42  L. 
R.  A.  514,  71  Am.  St  Rep.  169. 

Welsht  of  eTidenoe  dlstlngnisl&ed* 

'*The  burden  of  proof  and  the  weight  of 
evidence  are  two  very  different  things.  The 
former  remains  on  the  party  affirming  a 
fact  in  support  of  his  case,  and  does  not 
change  in  any  aspect  of  the  cause.  The 
latter  shifts  from  side  to  side  in  the  progress 
of  the  trial,  according  to  the  nature  and 
strength  of  the  proofs  offered  in  support  or 
denial  of  the  main  fact  to  be  established." 
Scott  V.  Wood,  22  Pac.  871,  872,  81  Cal.  398; 
Central  Bridge  Corp.  v.  Butler,  68  Mass.  (2 
Gray)  130,  132. 

"Burden  of  proof  should  not  be  con- 
founded with  weight  of  evidence,  since  the 
former  is  a  rule  of  law,  while  the  latter  is 
one  of  fact  The  one  belongs  to  the  court; 
the  other,  to  the  Jury.  Whether  the  burden 
of  proof  as  to  a  certain  fact  Is  on  the  plain- 
tilT  or  defendant  the  court  will  determine 
on  the  settled  rules  of  Judicial  evidence,  one 
of  which  is  that  the  burden  of  maintaining 
any  issue  of  fact  rests  on  him  who,  from 
the  nature  and  ctiaracter  of  the  fact  bas  or 
might  have  peculiar  evidence  thereon."  Lit- 
tle Pittsburg  Con.  Mln.  Cb.  v.  Little  Chief 
Mln.  Co.,  17  Pac.  760,  765,  11  Colo.  223,  7 
Am.  St  Rep.  226. 

The  term  "burden  of  proor*  is  properly 
applied  '^nly  to  a  party  affirming  some  fact 
essential  to  the  support  of  his  case,  and  with 
regard  to  the  necessary  allegations  to  sup- 
port such  case  the  burden  never  shifts  dur- 
ing the  triaL    The  term  "burden  of  proof  Is 


often  confounded  with  weight  of  evidence, 
which  may  shift  from  one  side  to  the  other 
as  facts  and  presumptions  appear  from  the 
testimony  and  are  overcome  by  other  evi- 
dence or  presumptions.  Pease  v.  Cole,  22 
Ati.  681,  686,  63  Conn.  5%  55  Am.  Rep.  58. 

BUREAU. 

See  "Head  of  Bureau.** 

A  bureau  is  an  article  of  household  fur- 
niture used  for  domestic  purposes,  and  gen- 
erally belongs  to  the  ladies'  department  of 
the  household  government,  and  the  ordinary 
use  of  a  stand  of  bureaus  is  not  for  the  pur- 
pose of  holding  and  securing  such  things  as 
a  life  insurance  policy,  though  they  may 
often  be  used  for  that  purpose;  hence  the 
gift  of  the  bureau  would  not  carry  with  it 
the  insurance  policy.  Newman  v.  Boat  29 
S.  B.  848,  849,  122  N.  0.  524. 

BUREAU  OF  OON80BIFTION. 

The  bureau  of  conscription  was  a  branch 
of  the  war  department  of  the  Confederate 
states.    In  re  Strawbrldge,  39  Ala.  367,  375 

BURGEL 

A  "burgee**  is  defined  by  lexicographciv 
to  be  "a  distinguishing  flag  or  pennant"  Thf 
Stephen  Hart  (U.  S.)  22  Fed.  Cos.  1253,  VMSfK 

BURGERALLY. 

A  jury  trying  a  defendant  for  burglary 
returned  a  verdict  finding  accused  guilty 
of  "Burgerally  and  theft"  Held,  that  the 
words  quoted  in  the  verdict  described  no  of- 
fense, as  there  was  no  such  word  as  "Bur- 
gerally,"  nor  was  It  idem  sonans  with  "bur- 
glary." The  verdict,  therefore,  was  unintel- 
ligible and  void.  Haney  y.  State,  2  Tex.  App. 
504,  505. 

BURGESS. 

The  word  "burgess,**  as  used  in  a  charter 
providing  that  the  mayor  was  to  be  annually 
elected  by  the  burgesses  of  the  borough,  did 
not  mean  only  capital  burgesses,  but  applied 
to  all.  Rex  y.  OoldsmiCh,  4  Bam.  &  AdoL 
$35. 

BURGLAR. 

"A  burglar  is  by  the  common  law  a  felon 
that  in  the  nighttime  breaketh  and  entereth 
into  a  mansion  house  of  another,  of  intent 
to  kill  some  reasonable  creature,  or  to  com- 
mit some  felony  within  the  same,  whether 
his  felonious  intent  be  executed  or  not" 
(Coke).  Wilson  v.  State,  34  Ohio  St  199,  200; 
State  V.  McDaniel,  60  N.  C.  245,  248;  People 
V.  McCloskey  (N.  Y.)  6  Parker,  Cr.  R.  57,  60; 
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Armour  ▼.  State,  22  Tenn.  (3  Humph.)  379, 
385;  Wilson  v.  State,  34  Ohio  St  199,  200 
(citing  1  Hale,  P.  G.  556);  .Robinson  y.  State, 
53  Md.  151,  153,  36  Am.  Rep.  399. 

A  burglar  is  one  who  breaks  Into  a 
house  with  intent  to  commit  a  crime,  even 
though  but  little  force  be  used  in  the  break- 
ing. O'Connor  v.  Press  Pub.  CJo.,  70  N.  Y. 
Supp.  367,  368,  34  Misc.  Rep.  564. 

BUBOUkRIOUSLY. 

The  word  "burglariously"  Is  understood 
In  the  modern  professional  language  as  nec- 
essarily implying  that  the  act  characterized 
by  the  term  was  done  in  the  night  Yet  it  is 
said  in  Jacob's  Law  Dictionary,  under  the 
title  "Burglary,"  that  originally  the  term 
signified  only  the  robbery  of  a  dwelling 
house,  without  any  reference  to  the  time 
when  it  was  committed.  Lewis  y.  State,  16 
Conn.  82,  34. 

Under  Code  Gr.  Proc.  art  422,  defining 
'^burglary"  as  entering  a  house  by  force, 
threats,  or  fraud,  at  night  or,  In  like  manner, 
by  entering  a  house  during  the  day  and  re- 
maining concealed  therein  until  night,  with 
Intent  in  either  cause  of  committing  felony 
or  the  crime  of  theft,  the  ofTense  can  be  char- 
ged In  an  indictment  without  using  the  word 
"burglariously,"  and  such  word  is  not  a 
term  of  art,  In  charging  burglary,  for  which 
there  is  no  substitute.  Reed  y.  State,  14  Tex. 
App.  662,   665. 

BUBOLABIZIL 

"Burglarize"  is  defined  by  standard  Bng- 
Ush  dictionaries  to  mean  to  "commit  burglary 
upon,"  and  is  therefore  the  exact  equlya- 
lent  in  meaning  of  the  words  "committed 
burglary,"  as  used  in  the  statute,  and  is 
sufficient  in  an  Indictment  for  conspiracy  to 
burglarize.  State  y.  Siutz,  30  South.  298,  300, 
106  La.  182. 

BUBOLABY. 

See  "Burgerally";  "Burgurly." 

See,  also,  "Breaking  (In  Griminal  Law)." 

Burglary  is  a  combination  of  the  Saxon 
term  "burg,"  a  house,  and  "laron,"  theft 
and  originally  signified  no  more  than  the 
robbery  of  a  dwelling,  but  is  now  defined  to 
be  breaking  and  entering  the  house  of  an- 
otlier  In  the  nighttime  with  intent  to  com- 
mit a  felony,  whether  the  felony  be  actually 
com  till  ttcd  or  not  At  common  law  the  own- 
ership of  the  house  was  essential  to  the  of- 
fense. It  was  required  that  it  should  be  the 
bouse  of  another.  Under  most  statutes  this 
is  not  BO,  and  the  character  of  the  building 
broken  and  entered  is  all  that  is  required, 
with  such  a  description  of  the  building  as 
enables  the  state  to  Identify  it  by  the  evi- 
dence for  the  prosecution.  Anderson  y.  State, 
48  Ala.  666,  666, 17  Am.  Rep.  ^G. 


At  common  law,  burglary  consisted  of 
two  kinds:  (1)  Simple  burglary,  which  was 
committed  the  minute  a  breaking  of  the 
dwelling  house  was  accomplished,  with  the 
intent  etc.;  (2)  a  burglary  complicated  and 
mixed  with  another  felony,  such  as  burglary 
and  larceny,  committed  at  the  same  time. 
Gases  of  a  burglarious  entry  with  Intent  to 
steal,  and  the  consummation  of  that  intent 
by  actual  theft,  are  so  connected  as  to  prac- 
tically amount  to  one  crime,  both  of  which 
may  be  charged  in  the  same  count  of  an 
Indictment  except  where  prohibited  by  stat- 
ute. State  y.  Smith,  52  N.  W.  820,  321,  2 
N.  D.  515. 

Burglary  is  the  breaking  and  entering 
into  the  house  of  another  with  intent  to 
commit  a  felony.  Benson  y.  McMahon,  S 
Sup.  Gt  1240,  1242,  127  U.  S.  457,  32  L.  Ed. 
234;  People  y.  St  Glair,  56  Gal.  406,  407; 
Temple  v.  People  (N.  Y.)  4  Lana.  119,  123; 
Hunter  y.  State,  29  Ind.  80,  81. 

"Burglary"  is  defined  by  Pen.  Gode,  | 
46,  to  be  an  unlawful  entry  in  the  nighttime, 
or  an  unlawful  breaking  and  entry  in  the 
daytime,  with  intent  to  commit  a  misde- 
meanor or  a  felony.  State  y.  Hansen,  38 
Pac.  1023,  1024,  10  Wash.  235. 

"Burglary"  is  defined  by  Pen.  Gode  OsL 
I  458,  as  follows:  "Every  person  who  en- 
ters any  house,  room,  apartment,  tenement 
shop,  warehouse,  store,  mill,  bam,  stable, 
outhouse,  or  other  building,  tent,  yessel,  rail- 
road car,  with  intent  to  commit  grand  or  pet- 
ty larceny,  or  any  felony,  is  guilty  of  bur- 
glary." People  y.  Webber,  70  Pac.  1089, 
138  Gall.  145. 

"Burglary"  la  defined  in  2  Balllnger's 
Ann  Godes  &  St  I  7104,  as  unlawfully  en- 
tering in  the  nighttime,  or  breaking  and  en- 
tering in  the  daytime,  any  dwelling  bouse, 
or  outhouse  adjoining  and  occupied  there- 
with, or  any  ofiice,  shop,  store,  warehouse, 
mill,  factory,  bank,  church,  railroad  car,  bam, 
stable,  etc.,  in  which  goods,  merchandise,  or 
valuable  things  are  kept  for  use,  sale,  or  de- 
posit with  Intent  to  commit  a  misdemeanor 
or  felony.  The  common-law  definition  of 
"burglary"  is  breaking  and  entering  the 
dwelling  house  of  another  in  the  nighttime 
with  intent  to  commit  a  felony.  The  simple 
idea  of  the  common  law  which  has  obtained 
for  hundreds  of  years,  viz.,  the  unlawful 
breaking  and  entering  of  some  kind  of  an 
Inclosed  structure,*  has  been  retained  by  the 
statute,  but  the  element  of  breaking  in  the 
nighttime  has  been  dropped.  State  y.  Petit 
72  Pac.  1021,  1022,  32  Wash.  129. 

Every  person  who  enters  any  bouse, 
room,  apartment  tenement  or  other  buUdiag 
with  intent  to  commit  grand  or  petty  la^ 
ceny  or  any  felony  is  guilty  of  burglary. 
People  y.  Goldsworthy,  62  Pac.  1074^  130 
Oil.  600.  Every  burglary  committed  hi  the 
nighttime  is  burglary  of  the  first  degree,  and 
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every  burglary  committed  In  the  daytime  Is 
burglary  of  the  second  degree.  Taylor  v. 
Territory  (Ariz.)  64  Pac.  428. 

Burglary  is  a  disturbance,  not  ot  the  fee 
of  the  burglarized  building  regarded  as  real 
estate,  but  of  its  habitable  security.  State 
▼.  Gilligan,  50  Atl.  844,  Si6,  23  ft.  I.  400.  So 
that  in  burglary  the  word  "ownership"  means 
any  rightful  possession  as  against  the  bur- 
glar. Hence  an  accusation  charging  a  lar- 
ceny from  the  dwelling  house  of  a  person 
named  Is  not  sustained  by  proof  that  he  was 
the  owner  in  fee  of  a  hotel,  which  he  rented 
to  and  which  was  conducted  by  another,  and 
that  the  theft  was  committed  in  a  room  of 
this  hotel  which  was  occupied  by  a  guest 
of  the  latter.  Trice  ▼  State.  42  8.  B.  1008, 
118   Ga.   602. 

Both  breaking  and  entry  aeoecMurj. 

To  constitute  burglary,  it  is  well  settled 
that  there  must  be  both  a  breaking  and  en- 
try, and  an  information  is  fatally  defective 
which  fails  to  charge  both.  State  y.  Whit- 
by,  15  Kan.  402. 

Consmiuiiatiait  of  intent. 

Burglary  is  the  breaking  and  entering 
a  dwelling  house  of  another  in  the  night- 
time with  intent  to  commit  a  felony  therein, 
whether  the  felonious  Intent  be  executed  or 
not  State  ▼.  Fitzsimon,  27  Atl.  446,  447,  18 
R.  I.  236,  49  Am.  St  Rep.  766;  State  y. 
Johnson,  34  La.  Ann.  48,  40;  Hamilton  y. 
State,  11  Tex.  App.  116,  121;  Martin  y.  State, 
1  Tex.  App.  525,  529;  People  y.  Phelan,  28 
Pae  855,  98  Gal.  Ill;  People  y.  Barry,  29 
Pac.  1026,  94  Gal.  481  (citing  Rubs.  Grimes, 
785);  State  y.  Langford,  12  N.  G.  253;  State 
y.  Meche,  7  South.  573,  574,  42  La.  Ann.  273; 
Glarke  y.  Gommonwealth,  25  Grat  908.  912; 
People  y.  Edwards,  1  Wheeler,  Gr.  Gas.  871. 

Burglary  "is  almost  the  only  case  where 
crinote  in  the  highest  degree  is  not  dependent 
on  the  consummation  of  the  Intent.  In  al- 
most all  other  ofTenses  there  is  a  locus  poenl- 
tentla.  But  the  law  throws  her  mantle 
around  the  dwelling  of  man  because  it  Is 
the  place  of  his  repose,  and  protects  not  only 
the  house  in  which  he  sleeps,  but  also  all 
others  appurtenant  thereto,  as  parcel  or  part 
thereof,  from  meditated  harm;  thus  the 
kitchen,  the  laundry,  the  smokehouse,  and  the 
dairy  are  within  its  protection,  for  each  con- 
tributes in  Its  way  to  the  comfort  and  con- 
yenience  of  the  place  as  a  mansion  or  dwell- 
ing."    State  y.  Langford,  12  N.  G.  253. 

Entry  at  night. 

Burglary  is  the  breaking  and  entering  of 
a  dwelling  house  In  the  nighttime  with  in- 
tent to  commit  a  felony  therein.  State  y. 
McCall,  4  Ala.  643,  644,  39  Am.  Dec.  314; 
State  y.  Potts,  75  N.  G.  129,  130;  State  y. 
Foster,  40   S.  B.   209,   210,   129  N.   G.   704; 


State  y.  Willis,  52  N.  G.  190  (quoting  Arch. 
Cr.  PI.  251);  State  y.  Ginns  (S.  C.)  1  Nott 
&  McG.  583,  584  (citing  4  Bl.  Gomm.  224): 
State  y.  Wilson,  1  N.  J.  Law  (Cdxe)  439,  440, 
1  Am.  Dec.  216;  Gonners  f.  State,  45  N.  J. 
Law  (16  Vroom)  840,  342;  State  y.  McGall, 
4  Ala.  643,  644,  89  Am.  Dec.  314;  Gole  y. 
People,  37  Mich.  544,  548;  Ducher  y.  State, 
18  Ohio.  808,  316;  State  y.  Kane,  23  N.  W. 
488,  489,  63  Wis.  260;  Kyle  y.  Gommon- 
wealth, 63  S.  W.  782,  111  Ky.  404;  People  y. 
Stapleton,  8  Pac.  6|  9,  2  Idaho  (Hash.)  47; 
State  y.  Gray,  46  Pac.  801,  23  Nev.  301; 
People  y.  Arnold  (N.  Y.)  6  Parker,  Gr.  R.  638, 
640;  In  re  Lagraye  (N.  Y.)  45  How.  Prac. 
301,  302. 

Burglary  is  the  forcible  breaking  and 
entering  of  any  house  or  any  tent  In  the 
nighttime  with  the  intent  to  commit  mur- 
der, rape,  mayhem,  larceny,  or  other  felony. 
Rey.  Laws  382,  $  59;  People  y.  Stapleton,  8 
Paa  6,  9, 2  Idaho  (Hash.)  47. 

"Burglary"  la  defined  by  Gr.  Law  Gode, 
I  48,  as  follows:  "If  any  person  shall  in  the 
night  season  willfully,  maliciously  and  for- 
cibly break  and  enter  into  any  dwelling 
house  etc.,  with  intent  to  kill,  rob  or  com- 
mit a  felony  eyery  person  so  defined  shall 
be  guilty  of  burglary."  Under  such  defini- 
tion It  is  an  essential  element  of  the  crime 
that  It  be  committed  in  the  nighttime,  and 
the  defendant  cannot  be  conyicted  of  bur- 
glary by  a  proof  that  the  breaking  and  en- 
tering was  in  the  daytime.  In  re  McVey,  70 
N.  W.  51,  52,  50  Neb.  481. 

"Burglary"  Is  defined  by  Gr.  Gode,  I  86, 
without  regard  to  whether  the  act  is  com- 
mitted In  the  day  or  in  the  night  time,  but 
prescribes  a  heayier  punishment  for  the  lat- 
ter. A  conyiction,  therefore,  may  be  had  on 
an  Indictment  for  burglarizing  a  dwelling 
house  which  does  not  state  whether  com- 
mitted in  the  day  or  night  time,  where  the 
eyldence  shows  it  to  haye  been  committed 
in  the  night,  the  time  of  the  commission  of 
the  act  being  under  the  statute  but  an  ag- 
grayation  of  the  offense.  Schwabacher  y. 
People,  46  N.  B.  809,  811,  165  111.  618. 

Entry  in   daytime. 

Burglary  in  some  states,  by  some  stat- 
utes, may  be  committed  In  the  daytime,  as 
well  as  at  night.  Thus,  under  Rey.  St.  365, 
(  70,  burglary  in  the  day  is  defined  as  "any 
breaking  and  entering  of  a  dwelling  or  other 
house  with  intent  to  commit  murder,  rape, 
robbery  or  any  other  felony  in  the  daytime." 
Territory  y.  Duncan,  6  Pac.  353,  5  Mont  478. 

If  a  door  be  shut  and  simply  held  in 
position  by  its  own  pressure  upon  the  side 
and  facing,  it  is  a  sufilcient  force  and  break- 
ing to  constitute  a  daytime  "burglary"  to 
push,  pull,  or  shove  it  open  with  burglarious 
intent.  Duke  y.  State,  57  S.  W.  652,  653,  42 
Tex.  Gr.  R.  8. 
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Burglary  is  the  entering  of  a  house  by 
force,  threats,  or  fraud  at  night,  or  In  like 
manner  by  entering  a  house  during  the  day 
and  remaining  therein  concealed  until  night, 
and  with  the  intent  in  either  case  to  com- 
mit a  felony,  or  the  crime  of  theft  He  is 
also  guilty  of  burglary  who,  with  Intent  to 
commit  a  felony  or  a  theft,  is  guilty  of 
breaking  or  entering  a  house  in  the  day- 
time. Hammons  ▼.  State,  16  S.  W.  99,  29 
Tex.  App.  445. 

Sntry  of  ehiiroli. 

Burglary,  at  common  law,  la  an  ofTense 
against  the  habitation  of  man.  It  may  also 
be  stated  that  the  crime  of  burglary,  even 
at  common  law,  extends  to  the  felonious 
breaking  and  entering  a  church.  People  ▼. 
Richards,  108  N.  Y.  137,  142,  16  N.  B.  371, 
372,  2  Am.  St  Bep.  873. 

Sntry  of  master's  chamber. 

It  will  amount  to  burglary  if  a  servant 
In  the  nighttime  open  the  chamber  door  of 
his  master  or  mistress,  whether  latched  or 
otherwise  fastened,  and  enter  for  the  pur^ 
pose  of  committing  murder  or  rape,  or  for 
any  other  felonious  design.  Hence,  where  a 
servant  who  has  a  right  to  sleep  in  his  mas- 
ter's dwelling  goes  in,  not  with  Intent  to 
lodge,  but  with  intent  to  steal  by  opening 
the  door  or  raising  the  sash,  and  actually 
steals  and  carries  away  his  master's  goods, 
he  commits  a  burglary.  &tate  v.  Howard,  42 
S.  E.  173,  175,  64  S.  0.  344,  58  L.  R.  A.  685, 
92  Am.  St  Rep.  804. 

Entry  of  shop. 

By  statute  the  crime  of  burglary  may  be 
committed  by  breaking  open  a  shop  wherein 
goods,  wares,  and  merchandise  are  deposited. 
State  y.  Carrier  (Conn.)  5  Day,  131,  133. 

Sntry  of  warehouse  or  granary. 

A  building  placed  on  a  market  garden, 
and  used  for  storing  tools  and  Implements, 
and  such  seeds  as  were  sown  there,  Is  not  a 
warehouse  nor  a  granary  within  the  mean- 
ing of  the  Constitution  punishing  the  of- 
fense of  stealing  in  a  warehouse  or  granary. 
State  v.  Wilson,  47  N.  H.  101,  104. 

Felonlons  Intent. 

To  constitute  burglary,  there  must  be  a 
breaking  and  entry  with  a  felonious  Intent, 
and  it  is  Immaterial  whether  the  intention  to 
commit  a  felony  is  actually  carried  out,  or 
only  demonstrated  by  the  attempt  Wllbum 
V.  State.  41  Tex.  237,  239. 

The  offense  of  burglary  consists  of 
breaking  and  entering  with  intent  to  steal 
or  commit  any  felony,  and  the  commission  of 
the  crime  of  which  the  intent  Is  charged  is 
not  the  only  evidence  by  which  such  intent 
may  be  proved.  It  may  be  shown  by  some 
other  fact  or  circumstance,  or  by  some  act 


or  declaration  of  the  accused.     People    y. 
Marks  (N.  Y.)  4  Parker,  Cr.  R.  153,  156. 

'^Burglary"  Is  defined  by  Bums'  Azul 
St  1894,  as  the  ''breaking  and  entering  In  the 
nighttime  Into  any  •  •  •  barn  •  •  • 
with  intent  to  commit  a  felony."  The  break- 
ing and  entry  must  be  done  with  the  felo- 
nious Intent  Barnhart  v.  State,  154  Ind.  177, 
178,  56  N.  E.  212,  213. 

The  breaking  Into  and  entering  a  dwell- 
ing house  In  the  nighttime  Is  not  burglary 
unless  It  be  done  with  Intent  to  commit  a 
felony.  The  breaking  and  entering  a  dwell- 
ing house,  therefore,  with  an  Intent  to  cut 
off  an  ear  of  an  Inhabitant,  Is  not  a  burglary, 
since  the  act  of  cutting  off  an  ear  is  not  a 
felony.  Commonwealth  v.  Newell,  7  Maaa. 
245,  247. 

**The  offense  Is  not  complete  without  the 
felonious  intent,  and  breaking  and  entering 
without  this  is  only  trespass."  State  v. 
Meche,  7  South.  573,  574,  42  La.  Ann.  273 
(citing  Abb.  Law  Diet). 

In  some  of  the  states  the  entry  by  any 
person  of  any  house,  room,  or  store  with 
intent  to  commit  a  larceny  is  declared  Jto  be 
burglary,  but  the  Intent  with  which  the  en- 
try is  made  is  a  necessary  element  to  c<»i- 
stitute  the  crime.  People  v.  Pbelan,  28  Pac 
855,  93  Cal.  111. 

In  order  to  constitute  burglary,  the  in- 
tent to  steal  or  commit  a  felony  must  have 
existed  at  the  time  of  the  breaking  and  en- 
tering. If  this  Intent  was  not  formed  In  the 
mind  of  the  offender  until  after  the  break- 
ing and  entering  were  complete,  there  was 
no  burglary.  A  charge  by  which  defend- 
ant attempted  to  have  this  principle  pre- 
sented Instructed  that  the  Intent  to  steal 
must  have  existed  "before  and  not  after*'  the 
defendant  entered  the  house.  This  Instruc- 
tion was  calculated  to  lead  the  Jury  to  be> 
lieve  that  although  the  Intent  to  steal  may 
have  existed  at  the  time  of  the  breaking  and 
entering,  yet  If  It  did  not  exist  after  the 
house  was  entered,  there  would  be  no  bur- 
glary. Nor  Is  it  essential  to  the  crime  of  bur- 
glary that  the  Intent  spoken  of  shall  exist 
before  the  breaking.  It  must  be  concuirent 
with  the  breaking  and  entering,  and  may  be 
formed  at  the  moment  of  time  the  breaking 
occurs.  Jackson  v.  State,  15  South.  344,  3l5i 
102  Ala.  167. 

Force. 

Burglary  consists  of  an  entry  which.  If 
made  at  night,  must  be  by  force,  threats,  or 
fraud;  hence  an  entry  through  doors  which 
were  left  open  at  night  when  the  ocmpanti 
of  the  house  retired  was  not  a  suflSdenc  entry 
by  force  to  constitute  burglary.  Williams  v. 
State  (Tex.)  13  S.  W.  609. 

Burglary  consists  In  violating  the  com- 
mon  security  of  a  dwelling  house  In  the 
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nighttime  for  the  purpose  of  committing  a 
felony.  It  makes  no  difference  whether  the 
doors  are  barred  and  bolted,  or  the  windows 
secured,  or  not  It  Is  enough  that  the  house 
is  secured  in  the  ordinary  way.  Common- 
wealth y.  Stephenson,  25  Mass.  (8  Pick.)  354, 
355. 

Laroeny  distingnilsl&ed* 

See  "Larceny." 

OoonpaJioy  of  place  entered. 

It  is  sufficient  to  constitute  burglary 
that  the  building  broken  into  be  a  dwelling 
bouse  or  mansion,  whether  any  person  be 
there  at  the  time  of  the  burglary  or  not  2 
East  (Eng.  EXl.  1803)  496,  c.  15,  §  11.  It  is 
agreed  by  ail  that  a  house  where  a  man 
dwells  for  the  part  of  the  year,  or  a  cham- 
ber in  one  of  the  inns  of  a  court  or  of  a 
college  wherein  any  person  usually  dwells, 
may  be  called  his  "dwelling  house,**  whether 
any  person  was  actually  therein  or  not  at 
the  very  time  of  the  offense.  Yet  in  all 
cases  the  owner  must  have  quitted  the  house 
animo  revertendi  in  order  to  have  it  still 
considered  as  his  mansion  when  neither  he 
nor  any  part  of  his  family  were  in  it  at  the 
time  of  the  breaking  and  entering.  People 
V.  Yangaasbeck  (N.  Y.)  9  Abb.  Prac.  (N.  S.) 
328,  345  (quoting  1  Hale,  P.  G.  556). 

BlTRGIiABY  IN  THE  FIRST  DEOREZk 

Burglary  in  the  first  degree  is  a  breaking 
into  or  entering  in  the  nighttime  the  dwell- 
ing house  of  another,  in  which  there  shall 
be  at  the  time  some  human  being,  with  in- 
tent to  commit  some  felony  therein,  either  by 
forcibly  bursting  or  breaking  the  wall,  or 
any  outer  door,  window,  or  shutter  of  such 
house,  or  the  lock  or  bolt  of  such  door,  or  the 
fastening  of  such  window  or  shutter,  or  by 
breaking  in,  in  any  other  manner,  while 
armed  with  some  dangerous  weapon,  or  with 
the  assistance  and  aid  of  one  or  more  con- 
federates, men  actually  present  aiding  and 
assisting  by  unlocking  an  outer  door  by 
means  of  false  keys,  or  by  picking  the  lock 
thereof.  State  v.  Cash,  16  Pac.  144,  145,  38 
Kan.  50. 

BURGLARY  IK  THE  THIRD  DEGREE. 

•*A  person  who  either:  First,  with  in- 
tent to  commit  a  crime  therein,  breaks  and 
enters  a  building,  or  a  room,  or  any  part  of 
a  building  ♦  ♦  ♦  is  guilty  of  burglary  in 
the  third  degree."  Pen.  Code,  §  498.  Peo- 
ple ▼.  Bosworth,  19  N.  Y.  Supp.  114,  116,  64 
Hun.  72. 

Laws  1863,  c.  244,  defining  "burglary  in 
the  third  degree"  as  entering  a  building  or 
room  or  any  part  of  a  building  with  intent  to 
commit  crime,  does  not  embrace  the  enter- 
ing of  a  burial  vault  or  a  building  erected 


solely  for  the  interment  of  the  dead.    Peo- 
ple y.  Richards,  13  N.  Y.  St  Rep.  515,  519. 

BURGURLY. 

Where,  on  trial  of  accused  for  burglary 
and  larceny,  the  jury  found  accused  guilty  of 
"burgurly,"  the  word  so  used  was  sufficiently 
idem  sonans  to  justify  a  sentence  and  judg- 
ment for  burglary.  State  v.  Smitli,  29  South. 
20,  21,  104  La.  464. 

BURIAL  PLACE. 

See,  al8o»  "Burying  Grounds";    "Ceme- 
tery." 

By  reasonable  implication  the  words 
"cemetery"  and  "burial  place"  include  both 
public  and  private  cemeteries  and  burial 
places,  and  an  indictment  that  a  person  re- 
moved certain  gates  from  the  fence  of  a 
cemetery  or  burial  place  reasonably  implies 
that  they  were  removed  from  a  public  or 
private  cemetery  or  burial  place,  and  hence 
the  indictment  is  sufficient  to  charge  a  vio- 
laUon  of  Rev.  St  1894,  §  2041  (Rev.  St.  1881, 
§  19G2),  prohibiting  the  removal  of  any  fence 
or  other  work  In  or  around  any  "public  or 
private  cemetery  or  burial  place,"  under  pen- 
alty of  fine.  Lay  ▼.  State,  39  N.  B.  768,  769, 
12  Ind.  App.  362. 

Where  a  religious  corporation  conveyed 
to  Individual  members  lots  in  their  burial 
ground,  the  deed  running  to  the  party  of  the 
second  part,  his  heirs  and  assigns,  forever, 
to  be  used  for  the  purpose  of  a  "burial  place" 
only,  such  language  meant  that  there  was  a 
grant  of  the  use  of  the  lots  as  a  place  of 
burial,  in  subordination  to  the  right  of  the 
corporation  in  the  soil  or  freehold,  and  that 
tile  trustees  had  a  right  to  sell  the  property 
and  remove  the  remains  of  the  dead.  In  re 
Reformed  Presbyterian  Church  of  City  of 
New  York  (N.  Y.)  7  How.  Prac.  476-478. 

The  term  "place  of  burial"  means  a 
place  dedicated  and  set  apart  for  the  burial 
of  the  dead,  and  is  not  limited  to  the  nar- 
rower import  of  tenanted  graves,  spots  of 
ground  actually  occupied  by  burled  corpses, 
but  is  to  be  interpreted  according  to  the 
known  habits  and  usages  of  the  people  to 
congregate  their  dead  in  places  set  apart  for 
that  sacred  purpose.  A  cemetery  set  apart 
and  used  for  burying  the  dead  is  a  "place 
of  burial"  within  Const,  art  207,  exempting 
places  of  burial  from  taxation  unless  leased 
and  used  for  purposes  of  private  or  corporate 
profit  or  income.  Metairle  Cemetery  Ass*n 
V.  Board  of  Assessors,  37  La.  Ann.  32,  35. 

BURLAPS. 

Tariff  Act  Oct  1,  1890,  par.  364,  relating 
to  burlaps  not  exceeding  60  inches  in  width, 
does  not  include  articles  woven  of  flax,  and 
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Df  jute  and  flax,  less  than  60  Inches  in  width, 
used  chiefly  In  the  manufacture  of  clothing, 
for  the  particular  purposes  of  stiffening  col- 
lars and  fronts  of  coats  and  other  garments, 
the  goods  being  known  commercially  as  **can- 
vas,"  "paddings,"  "ducks,"  "coatings,"  etc. 
White  Y.  United  States  (U.  S.)  65  Fed.  788, 
790. 

BURN. 

In  an  indictment  charging  that  the  ac- 
cused did  bum  a  house,  the  word  "burn" 
implies  that  the  house  was  consumed.  "To 
burn"  has  for  Its  first  and  leading  meaning 
in  Webster's  Dictionary  "to  consume  with 
fire,"  and  such  Is  its  meaning  as  commonly 
used.    Hester  ▼.  State,  17  6a.  130,  132. 

A  charge  that  another  "burned  his  own 
store"  is  not  libelous  per  se,  as  simply  to 
burn  one's  own  store  is  not  unlawful;  but 
it  must  be  made  to  appear  by  colloquium  or 
averment.  In  order  to  render  the  word  slan- 
derous, that  defendant  charged  the  plaintiff 
with  having  willfully  and  maliciously  burned 
his  own  store.  Bloss  t.  Tobey,  19  Mass.  (2 
Pick.)  320,  325. 

A  charge  that  another  "burned  his  prop- 
erty" Is  not  per  se  slanderous,  as  the  lan- 
guage does  not  Import  that  the  burning  was 
unlawful,  or  that  It  was  not  Innocently  done. 
Tebbetts  v.  Coding,  75  Mass.  (9  Gray)  254. 

A  count  In  a  declaration  for  slander  al- 
leged that  B.,  the  plaintiff,  owned  a  certain 
building  and  the  goods  therein;  that  the 
building  and  goods  were  insured  and  burned; 
and  that,  after  the  burning,  the  defend- 
ant, "speaking  with  reference  thereto,"  and 
knowing  of  the  Insurance,  accused  the  plain- 
tiff of  the  crime  of  willfully  burning  the 
building  and  goods  with  intent  to  injure  the 
Insurers,  by  words  spoken  of  the  plaintiff 
substantially  as  follows:  "B.  burned  the 
store."  Another  count  alleged  that  the  plain- 
tiff petitioned  to  be  and  was  adjudged  a 
bankrupt,  and  that  the  defendant  accused 
the  plaintiff  of  the  crime  of  disposing,  other- 
wise than  in  bona  fide  transactions,  within 
three  months  before  his  petition,  and  for  the 
purpose  of  defrauding  his  creditors,  of  goods 
bought  by  him  and  unpaid  for,  attempting 
to  account  for  them  by  fictitious  losses,  and 
doing  acts  in  violation  of  the  bankrupt  act, 
by  words  spoken  of  the  plaintiff  during  the 
pendency  of  the  bankruptcy  proceedings, 
substantially  as  follows:  "B.  burned  the 
store;"  "the  defendant  thereby  referring"  to 
the  burning  "referred  to  in  the  preceding 
count,"  whereby  certain  accounts  and  papers 
relating  to  the  plaintiff's  business  were  de- 
stroyed. Held,  that  both  counts  were  bad, 
because  they  did  not  sufficiently  show  that 
any  crime  was  Imputed  to  the  plaintiff  by 
the  words  spoken.  Brettun  v.  Anthony,  103 
Mass.  37»  39. 


A  charge  that  another  "burned  his  mUl" 
is  actionable  as  importing  a  crime,  when 
used  in  connection  with  other  language 
showing  that  It  was  Intended  to  charge  that 
the  mill  was  burned  to  defraud  insurers. 
Chace  v.  Sherman,  119  Mass.  387,  891. 

As  blacken,  sooroli,  or  oliar. 

To  "burn"  means  to  consume  by  Are, 
and  in  a  case  of  arson,  if  the  wood  is  black- 
ened, but  no  fibers  are  wasted,  there  is  do 
burning,  yet  the  wood  need  not  be  in  a 
blaze,  and  the  burning  of  any  part,  how- 
ever small,  is  sufficient  to  constitute  the  of- 
fense, and,  if  the  house  is  charred  in  a  sin- 
gle place  so  as  to  destroy  any  of  the  fibers 
of  the  wood,  it  is  sufficient  to  constitute  a^ 
son.    People  v.  Haggerty,  46  Cal.  354,  355. 

Evidence  that  the  fioor  near  the  hearth 
was  scorched — charred  in  a  trifling  way — was 
a  sufficient  burning  to  support  an  indict- 
ment for  arson.  Reglna  v.  Parker,  9  Car. 
&  P.  45. 

"Burning,"  in  the  definition  of  "arson" 
as  the  burning,  etc.,  of  a  house,  means  "tbe 
burning  of  any,  the  smallest,  part  of  a  house, 
and  it  Is  burned  within  the  common-law  defi- 
nition of  the  offense  when  it  is  charred— 
that  is,  when  reduced  to  coal  and  its  identity 
changed — not  when  merely  scorched  or  dis- 
colored by  heat"  State  v.  Hall,  93  N.  C. 
571,  573. 

In  an  indictment  for  arson,  "bum"  does 
not  refer  to  an  entire  consumption,  but  any 
charring  of  wood  by  fire  is  a  sufficient  burn- 
ing to  come  within  the  statute  charing 
burning.  Benbow  y.  State,  29  South.  553. 
554,  128  Ala.  1. 

Where  a  wooden  partition  in  a  build- 
ing, and  annexed  to  it,  was  charred  and  In 
one  place  burned  through,  it  was  a  soffi- 
cient  burning  to  constitute  arson.  People  v. 
Simpson,  50  Cal.  304,  306. 

As  eoiuname  in.  part. 

The  burning  of  a  dwelling  house  is  sap- 
ported  by  proof  that  some  portion  of  the 
house  was  actually  on  fire,  so  that  the  sub- 
stance of  the  wood  of  such  portion  was  ac- 
tually burned,  although  it  was  not  consum- 
ed, and  the  substance  and  fiber  of  the  wood 
was  not  actually  destroyed.  Gommonwealtli 
y.  Tucker,  110  Mass.  403.  404. 

"Burning,"  as  used  in  St  1804.  c  131, 1 
1,  providing  that  if  any  person  shall,  by  the 
burning  of  a  building  adjoining  a  dwelUn? 
house^  bum  such  dwelling  house  In  the  night- 
time, he  shall  be  guilty  of  arson,  mean  "burn- 
ing" as  understood  at  common  law;  that  is* 
that  if  any  part  of  the  dwelling  house,  how- 
ever small,  be  consumed  by  the  fire,  the  of- 
fense is  complete.  Commonwealth  y.  Taa 
Schaack,  16  Mass.  105. 
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*'The  burning  necessary  to  constitute  ar- 
son of  a  house  at  common  law  must  be  ac- 
tual burning  of  tbe  whole  or  some  part  of 
the  house.  Neither  a  bare  intention,  nor 
even  an  attempt  to  bum  a  house  by  actually 
setting  fire  to  It,  will  amount  to  the  offense 
if  no  part  of  It  be  burned;  but  it  is  not  neces- 
sary that  any  part  of  the  house  should  be 
wholly  consumed,  or  that  the  Are  should  have 
any  continuance,  and  the  offense  will  be 
complete  though  the  fire  be  put  out  or  go  out 
by  itself."  Mary  y.  State,  24  Ark.  44,  45,  81 
Am.  Dec.  60. 

In  the  case  of  The  Glenllvet  [1894]  Prob. 
Diy  48,  in  holding  that  the  question  whether 
a  vessel  injured  by  fire  was  a  "burned  yessel" 
within  the  meaning  of  the  teVm  in  a  marine 
policy,  Lord  Justice  Smith  said:  "Suppose 
the  cabin  curtains  were  burned,  the  trial 
court  should  have  told  the  Jury  that  that 
did  not  constitute  a  burned  ship.  But  sup- 
pose tbe  after  part  of  the  ship  was  burned 
altogether,  and  the  fore  part  was  not  burned 
at  all,  I  think  he  should  have  told  them  that 
they  might  if  they  liked,  find  that  that  was 
a  burned  ship,  although  there  was  only  a 
partial  burning.  It  seems  to  me  impossible 
to  lay  down  absolutely,  in  the  aifflrmative  or 
the  negative,  as  to  whether  a  partial  burning 
does  const^'ute  a  burned  ship  or  not  within 
the  policy.  It  may  or  may  not,  according 
to  the  actual  facts  appertaining  to  the  par- 
tial bu'-ning."  The  London  Assurance  v.  Com- 
panhia  d'  Moagens  do  Barreiro,  17  Sup.  Gt 
785,  788,  167  U.  S.  149.  42  L.  Ed.  113. 

The  setting  fire  to  and  burning  a  part 
of  a  jail  with  a  view  of  enabling  a  prisoner 
to  escape  is  within  a  statute  punishing  the 
burning  of  Jails,  where  the  person  intended 
to  burn  the  building  in  order  to  effect  his 
main  design;  but  if  he  burned  a  part  merely 
for  the  purpose  of  effecting  his  escape,  and 
not  with  the  intent  of  destroying  the  build- 
ing, he  is  not  guilty  of  burning  the  Jail. 
State  V.  Mitchell,  27  N.  O.  350.  868. 

As  set  on  Are. 

In  1  N.  R.  L.  407,  36th  Sess.  ch.  29, 
Imposing  the  death  penalty  for  the  willful 
burning  of  any  inhabited  dwelling,  "burning" 
means  the  setting  of  a  fire  to  an  inhabited 
dwelling  with  criminal  intent  and  it  is  not 
necessary  that  the  building  should  have  been 
burned  or  entirely  consumed  in  order  to  bring 
a  case  within  the  statute.  People  y.  Butler 
<N.  Y.)  16  Johns.  203.  204. 

The  word  "burning,"  as  used  in  the  defini- 
tion of  arson  to  the  effect  that  it  is  the  burn- 
ing of  any  house,  does  not  require  that  the 
bouse  be  consumed,  it  being  sufficient  to 
sbow  that  a  person  has  set  fire  to  the  house 
to  the  extent  that  some  part  of  the  house  was 
on  fire,  unless  it  is  made  clearly  to  appear 
tbat  it  was  accidental,  or  done  for  some  ob- 
ject wholly  different  from  the  intention  to 
btim  up  or  consume  the  house.  Smith  y. 
1  Wns.  ft  P.— 58 


State,  5  S.  W.  219,  220,  23  Tex.  App.  857, 
59  Am.  Rep.  773. 

As  to  what  constitutes  a  "burning"  with- 
in the  meaning  of  the  word  in  the  definition 
of  arson,  a  bare  attempt,  or  attempt  to  do  it 
by  actually  setting  fire  to  a  house,  unless  it 
actually  bums,  does  not  fall  within  the  defini- 
tion.   People  v.  Myers,  20  Cal.  76,  78. 

To  constitute  a  "burning,"  within  the 
meaning  of  the  chapter  relating  to  arson,  it 
is  not  necessary  that  the  building  set  on  fire 
should  have  been  destroyed.  It  is  sufficient 
that  fire  is  applied  so  as  to  take  effect  upon 
any  part  of  the  substance  of  the  building. 
Pen.  Code  Cal.  1908,  §  451;  Pen.  Code  Idaho 
1901,  §  4925;  Rev.  Codes  N.  D.  1899,  | 
7386;  Pen.  Code  S.  D.  1903,  §  546;  Rev.  St. 
Utah  1898,  §  4330. 

"Burning,"  within  the  meaning  of  that 
part  of  the  Penal  Code  defining  and  punish- 
ing arson,  does  not  imply  that  the  building 
set  on  fire  should  be  destroyed.  It  is  suffi- 
cient if  the  fire  is  applied  so  as  to  take  effect 
upon  the  substance  of  the  building.  Rev.  St 
Okl.  1903,  $  2414. 

BUBHIHO. 

"Burning,"  as  used  in  the  statute  of 
frauds  specifying  burning  as  one  method  of 
revoking  a  will,  means  more  than  the  singe- 
ing of  the  cover  of  the  will.  The  act  re- 
quired must  be  palpable  and  visible,  the  in- 
tention seeming  to  be  to  prevent  inferences 
drawn  from  slight  circumstances.  Reed  v. 
Harris,  6  Adol.  &  El.  209,  8  Adol.  &  El.  1. 

The  term  "burning,"  in  the  statute  of 
wills  of  1833,  authorizing  the  revocation  of 
wills  by  burning,  does  not  mean  entire  con- 
sumption by  fire.  Appeal  of  Evans,  58  Pa. 
238-242  (citing  Bibb  v.  Thomas,  2  Wm.  Bl. 
1043;  Reed  v.  Harris,  6  Adol.  &  El.  209. 

BUBlflKO  FLUID. 

"Burning  fluid,"  as  used  In  an  insurance 
policy  which  provided  that  the  same  shall  be 
void  if  any  "camphene,  spirit-gas,  burning 
fluid"  or  chemical  oils  shall  be  kept  on  the 
preniises,  means  fluids  of  the  nature  of  those 
enumerated,  or  equally  dangerous.  Wheeler 
V.  American  Cent  Ins.  Co.,  6  Mo.  235,  240. 

Miztiure  of  oamphene  and  aloohol. 

A  fire  insurance  policy  prohibiting  the 
storing  or  use  of  camphene,  spirit  gas,  or  any 
"burning  fiuid"  on  the  premises  insured 
should  not  be  construed  to  refer  to  the  prod- 
ucts of  rock  or  mineral  oil,  such  as  naphtha, 
kerosene,  etc.,  but  to  burning  fiuid  whicb 
is  a  mixture  of  camphene  and  alcohol.  Put- 
man  V.  Commonwealth  Ins.  Co.  (U.  S.)  4  Fed. 
753,  764. 

"Burning  fluid  or  chemical  oils,"  in  an 
insurance  policy  providing  that  if  the  assured 
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ghall  keep  or  use  any  camphene  or  spirit  gas, 
or  "burning  fluid^or  chemical  oils,"  on  the 
premises  covered'  by  the  policy,  it  should 
be  void,  means  only  such  burning  fluids  and 
chemicals  as  are  in  their  nature  like  cam- 
phene or  spirit  gas.  Mears  v.  Humboldt  Ins. 
Co.,  92  Pa.  15,  19,  37  Am.  Rep.  647. 

Burning  fluid  is  said  to  be  a  highly  ex- 
plosive and  very  dangerous  illuminative  li- 
quid, a  mixture  of  camphene  and  alcohol. 
Bennett  v.  North  British  &  Mercantile  Ins. 
Co.  (N.  Y.)  8  Daly,  471,  473. 

Kerosene. 

"Burning  fluid,"  as  used  in  an  Insurance 
policy  forbidding  the  insured  to  use  any  cam- 
phene, spirit  gas,  or  any  "burning  fluid"  or 
chemical  oil  on  the  premises,  cannot  mean 
every  fluid  that  will  burn,  and  does  not  in- 
clude kerosene.  Mark  v.  National  Fire  Ins. 
Co.  (N.  Y.)  24  Hun,  565,  569. 

BUBHT  STABCH. 

The  ordinary  meaning  of  the  words 
"burnt  starch"  is  starch  which  has  been  burn- 
ed, but  the  word  in  a  tariff  act  flxlng  a  duty 
on  burnt  starch  is  to  receive  the  meaning 
given  in  ordinary  commercial  operations,  un- 
less a  trade  meaning  different  from  that  in 
ordinary  use  is  established  by  a  preponder- 
ance of  the  evidence,  which  is  to  be  deter- 
mined by  the  Jury.  In  a  case  at  bar  the  jury 
found  that  glucose  and  grape  sugar  were  not 
dutiable  as  "burnt  starch."  Weilbacher  ▼. 
Merritt  (U.  S.)  37  Fed.  85,  87. 

BURSTING. 

A  policy  pi^viding  that  the  company 
should  not  be  liable  for  any  loss  arising  from 
"the  bursting  of  boilers"  includes  any  loss 
of  which  the  bursting  of  boilers  was  the 
approximate  cause,  as  where  the  boilers 
burst  and  the  ship  took  flre  therefrom  and 
was  burned  up.  "Contracts  are  to  be  con- 
strued according  to  the  intention  of  the  par- 
ties, and  hence,  although  the  burning  of  the 
boat  or  any  injury  by  fire  does  not  always 
or  often  attend  the  bursting  of  its  boilers, 
yet  it  is  a  general  opinion  that  such  is  some- 
times the  result,  or,  at  least,  that  flre  might 
sometimes  be  the  necessary  and  inevitable 
consequence  of  the  bursting  of  the  boilers. 
The  parties  must  be  held  to  have  understood 
that  a  loss  so  happening  would  be  a  loss  aris- 
ing from  the  bursting  of  boilers,  so  that  the 
insured  could  not  have  expected  the  com- 
pany to  be  liable  for  such  loss  when  it  was 
expressly  agreed  that  they  were  not  liable 
for  any  loss  arising  from  the  bursting  of 
boilers."  Montgomery  v.  Firemen's  Ins.  Co., 
65  Ky.  (16  B.  Mon.)  427,  442. 

The  term  "bursting  of  boilers,"  as  used 
in  an  insurance  policy  against  any  loss  oc- 
casioned by  flre  except  when  caused  by  ex- 


plosion of  boiler,  and  except  as  limited  by 
warranties  therein,  such  as  "bursting  of 
boilers,"  means  a  breaking  of  the  boiler  from 
explosion,  they  being  one  and  the  same  thing; 
but  it  does  not  include  the  collapsing  of  a 
flue,  a  flue  being  inside  of  and  forming  part 
of  the  boiler,  if  a  flue  boiler,  but  is  not  the 
boiler  proper,  and  may  collapse,  leaving  tlie 
boiler  proper  intact  The  "collapsing"  of  a 
flue  means  a  falling  together  suddenly,  while 
an  "explosion"  means  a  sudden  bursting  from 
internal  or  other  force.  Louisville  Under- 
writers V.  Durland,  24  N.  E.  221,  222,  123 
Ind.  544,  7  L.  B.  A.  899. 

BURTHEN. 

See  "Burden." 

BURYING  GROUNDS. 

See  "Free  Burying  Ground.** 

See,  also,  "Burial  Place";   "Cemetery." 

Where  40  acres  of  land  were  deeded  to  a 
church  to  be  used  as  a  burying  ground,  and 
only  1  acre  of  which  had  been  adopted  to 
such  use,  the  balance  of  the  tract  was  not 
exempt  from  taxation  as  church  property 
used  as  burying  ground.  Mulroy  v.  Chnrdi- 
man,  8  N.  W.  72,  73,  52  Iowa,  23a 

"Burying  grounds,"  as  used  in  Act  1876. 
c.  216,  which  exempts  from  taxation  grave^ 
yards,  cemeteries,  and  burying  grounds  set 
apart  for  the  use  of  any  family  or  belonging 
to  any  church  or  congregation,  means  any 
ground  devoted  to  burial  purposes  which  is 
not  used  for  any  other  object.  The  fact  that 
a  part  only  of  the  lot  or  piece  of  ground  is 
occupied  by  graves  does  not  confine  the  ex- 
emption  to  the  spots  of  ground  so  appropri- 
ated. Appeal  Tax  Cowrt  of  Baltimore  City 
V.  St  Peter's  Academy,  50  Md.  821,  35a. 

BUSHEL 

See  "Half  Bushel.'* 

The  Vermont  Statute  of  1824,  providing 
that  the  standard  of  weight  of  com  shall  be 
56  pounds  to  the  bushel,  meant  that  56  pounds 
of  com,  whether  measuring  more  or  less  than 
the  Winchester  bushel,  should  be  equivalent 
to  a  bushel.  Richardson  y.  SpalTord,  13  Vt 
245,  247. 

"Bushels,"  as  used  in  a  contract  for  the 
sale  of  1,000  "bushels"  of  good  merchantable 
wlieat  at  a  certain  price  per  bushel,  should 
be  construed  to  mean  weight  simply,  and 
does  not  refer  to  the  general  meaning  af- 
fixed to  the  term  "bushel"  as  a  mere  meas- 
ure of  capacity.  Milk  v.  Christie  (N.  Y.)  1 
Hill,  102,  100. 

"Bushel,"  taken  by  itself,  and  without 
I  reference  to  any  custom  or  agreement,  meant 
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a  statute  bushel.    Hockin  v.  Cooke,  4  Term 
R.  314,  316. 

BUSHWHACKER. 

The  term  "bushwhacker,"  as  an  old  Eng- 
lish word,  would  not  of  itself  import  anything 
of  a  criminal  nature;  much  less  would  it 
imply  any  particular  indictable  offense  known 
to  our  law.  But  of  late  the  word  has  come 
to  haye  a  special  application  and  a  partic- 
ular signification  in  popular  use.  It  has  found 
its  way  into  the  Constitution  of  the  state, 
where  it  seems  to  have  been  used  as  equiva- 
lent to  "that  description  of  marauding  com- 
monly known  as  bushwhacking."  In  the 
modern  sense  of  the  word  as  now  sometimes 
used  in  common  speech,  it  seems  to  be  ap- 
plied to  a  class  of  persons  who  are  not  a 
part  of  any  regular  army,  and  are  not  an- 
swerable to  any  military  discipline,  but  who 
are  mere  lawless  banditti,  engaged  in  plun- 
dering, robbing,  murder,  and  all  conceivable 
crimes.    Curry  y.  Collins,  37  Mo.  324,  328. 

BUSINESS. 

Bee  "Chamber  Business";  "Civl!  Busi- 
ness"; "Cold  Storage  Business";  "Com- 
mission Business";  "Common  Busi- 
ness"; "Criminal  Business";  "Danger- 
ous Business";  "Executive  Business"; 
**Ezpre8s  Business";  "General  Busi- 
ness"; "Going  Business  or  Concern"; 
''Incidental  Business";  "Insurance 
Business";  "Interstate  Business"; 
** Jobbing  Business";  "Judicial  Busi- 
ness"; "Junk  Business";  "Lawful  Busi- 
ness"; "Mechanical  Business";  "Nox- 
ious Business";  "Ordinary  Business"; 
"Public  Business";  "Scalper's  Busi- 
ness"; "Secular  Business";  "Shipping 
Business";  'Theatrical  Business"; 
"Worldly  Business  or  Employment" 

See  "Actually  Open  for  Business";  "Car- 
ry on  Business";  "Doing  Business"; 
"Open  for  Business";  'Transacting 
Business." 

See  "Course  of  Business";  "Place  of 
Business";  "Usual  Place  of  Business." 

See,  also,  'Trade." 

All  business,  see  "All." 

All  other  business,  see  "All  Other.** 

Manufacturing  business,  see  "Manufac- 
ture." 

Other  business,  see  "Other." 

The  word  "business"  is  defined  by  Web- 
ster as  that  which  occupies  the  time,  atten- 
tion, or  labor  of  men  for  the  purpose  of  profit 
or  Improvement.  Trustees  of  Columbia  Col- 
lege y.  Lynch  (N.  Y.)  47  How.  Prac.  273, 
275. 

Business  "is  that  which  busies  or  occu- 
pies the  time,  attention,  or  labor  of  one  as 
^18  principal  concern,  whether  for  a  longer 
or  shorter  time;  employment;  occupation; 
any  particular  occupation  or  employment; 


mercantile  transactions  In  general;  concern; 
right  or  occasion  of  making  oue*s  self  busy; 
affairs;  transaction.  As  used  in  Comp.  St.  | 
1356,  requiring  every  person  who  shall  carry 
on  any  gift,  lottery,  or  prize  distribution 
'business,'  to  pay  a  license  fee,  It  means  any 
concern  or  scheme  by  which  a  gift,  lottery, 
or  prize  distribution  is  made,  without  ref- 
erence to  the  purpose  for  which  It  is  made." 
Territory  v.  Harris,  19  Pac  286,  287,  8  Mont 
140. 

"Business"  is  defined  as  that  which  en- 
gages the  time,  attention,  or  labor  of  any  one 
as  his  principal  concern  or  interest,  whether 
for  a  longer  or  shorter  time;  constant  em- 
ployment; regular  occupation.  So,  under 
Code,  §  3190,  declaring  that  no  contract  of 
a  minor  can  be  disafiirmed  where,  by  reason 
of  the  minor's  having  engaged  in  business 
as  an  adult,  the  other  party  had  good  rea- 
son to  believe  him  capable  of  contracting, 
it  is  held  that  the  term  '^engaging  in  busi- 
ness" should  be  construed  as  signifying  an 
employment  or  occupation  which  occupied 
the  minor's  time  for  the  purpose  of  a  liveli- 
hood or  profit;  and  hence  evidence  that  a 
minor  was  employed  as  a  farm  laborer  at 
a  stipulated  price  per  year,  and  while  so 
engaged  he  purchased  certain  lots,  was  in- 
sufiScient  to  show  that  he  was  engaged  in 
business  so  as  to  preclude  him  from  rescind- 
ing such  purchase.  Beickler  v.  Guenther 
(Iowa)  96  N.  W.  895.  896. 

The  term  "business  consumption,"  as 
used  in  Laws  1897,  p.  165,  c.  378,  §  475,  giv- 
ing the  commissioner  of  water  supply  in  New 
York  discretion  to  cause  water  meters  to  be 
placed  in  places  in  which  water  is  furnished 
for  business  consumption,  does  not  confer 
on  the  commissioner  authority  to  Install  me- 
ters in  premises  other  than  those  wholly  or 
partly  subjected  to  use  in  some  regular  call- 
ing or  vocation.  It  is  certainly  an  unrea- 
sonable view  that  the  Legislature  had  in 
mind  at  the  time  isolated  instances  of  water 
supplied,  even  for  some  return,  to  an  ad- 
joining house,  in  a  spirit  of  neighborly  ac- 
commodation. Popularly,  and  therefore  ap- 
parently, a  supply  of  water  under  such  con- 
ditions is  not  to  be  regarded  as  "business." 
Poster  V.  Monroe,  82  N.  Y.  Suop.  653,  654,  40 
Misc.  Rep.  449. 

Under  a  charter  of  a  dty  conferring  pow- 
er on  it  to  require  all  persons,  companies, 
and  corporations  engaged  in  any  business  or 
vocation  within  Its  limits  to  take  out  a  li- 
cense and  pay  a  reasonable  tax  or  charge 
therefor,  the  word  "business"  Is  not  to  be 
limited  so  as  to  render  only  such  persons  lia- 
ble as  transact  the  whole  of  their  business 
within  the  city,  but  will  include  those  who 
do  only  a  portion  of  their  business  in  the 
city.  Thus  a  railroad  company,  though  en- 
gaged in  a  business  of  a  similar  character 
outside  the  city  limits,  but  which  has  an 
agent  regularly  employed  to  attend  to  Its 
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business  in  the  city,  Is  subject  to  said  license 
tax.  Florida  Cent  &  P.  R.  Co.  y.  City  of 
Columbia,  32  S.  B.  408^  413,  54  S.  C.  266. 

The  word  "business,"  as  used  in  Act 
Feb.  27,  1855,  providing  that  all  persons 
and  associations  doing  business  in  the  state 
of  New  York  as  merchants,  bankers,  or 
otherwise,  and  not  residents  of  the  state, 
shall  be  assessed  and  taxed,  embraces  every- 
thing about  which  a  person  can  be  em- 
ployed. People  V.  Commissioners  of  Taxes 
of  New  York  (N.  Y.)  22  How.  Prac.  143, 
147. 

"Business,"  within  the  rule  that  every 
man  owes  to  every  other  the  duty  of  due 
care  to  avoid  injury,  and,  whether  he  man- 
ages his  business  in  person  or  Intrusts  it 
to  another,  he  must  at  his  peril  see  that 
this  obligation  is  observed,  is  not  restricted 
as  meaning  business  in  an  ordinary  sense, 
but  embraces  everything  the  servant  may 
do  for  the  master  with  his  express  or  Implied 
sanction.  It  is  immaterial  to  the  master's 
responsibility  that  the  servant  at  the  time 
was  neglecting  some  rule  of  caution  which 
the  master  prescribed,  or  was  exceeding  his 
master's  instructions,  or  was  disregarding 
them  in  some  particular,  and  that  .the  In- 
Jury  which  actually  resulted  Is  attributa- 
ble to  the  servant's  failure  to  observe  the 
directions  given  him.  International  ft  G.  N. 
B.  Co.  V.  Cooper  (Tex.)  30  S.  W.  470,  472. 

Testator  was  engaged  in  carrying  on  a 
large  mercantile  business,  and  had  a  large 
amount  of  debts  due  him.  He  appointed  his 
sons-in-faw  and  widow  as  executors,  and 
instructed  them  to  sell  out  the  stock  of  goods 
on  hand  on  specified  terms,  taking  good 
security  for  the  purchase  money,  and  by  a 
subsequent  clause  directed  an  Inventory  to 
be  taken  of  all  debts  due  him,  as  well  as  of 
all  debts  owing  by  him,  and  a  copy  of  this 
Inventory  to  be  furnished  to  each  of  the  ex- 
ecutors, adding,  "W.  [one  of  the  executors] 
IS  hereby  charged  with  the  winding  up  of 
the  business,  and  after  paying  all  the  debts  I 
owe,  then  the  money,  as  fast  as  It  is  collect- 
ed, to  the  amount  of  $500  must  be  deposited 
in  bank,"  and  further  providing  that  his  acts 
should  always  be  open  to  the  inspection  of 
the  other  executors,  and,  if  he  did  not  act 
Justly  in  the  collections,  he  should  be  dis- 
missed and  another  one  of  the  executors 
take  bis  place,  and  directed  the  executors  to 
employ  a  competent  person  *'to  assist  him 
in  winding  up  the  business."  Held,  that  the 
word  "business"  meant  only  the  collection 
of  the  outstanding  debts  growing  out  of  the 
testator's  mercantile  business.  Hollings- 
worth  Y.  HoUingsworth's  Ex'rs,  65  Ala.  321, 
329. 

Within  the  meaning  of  an  act  fixing  a 
tax  on  all  agents  of  packing  houses  doing 
business  within  this  state,  the  word  "busi- 
ness" refers  to  the  business  of  the  agent. 


and  not  that  of  the  principal,  for  it  is  the 
agent,  and  not  the  principal,  who  shall  pay 
the  tax  at  the  time  of  commencing  to  do 
business.  Stewart  v.  Kehrer,  41  8.  E.  680, 
681,  115  Ga.  184. 

"Trade  or  business,"  as  used  in  Code 
1871,  §  1780,  providing  that  all  contracta 
made  by  the  husband  or  wife,  or  either  of 
them,  for  supplies  for  the  plantation  of  tlie 
wife,  may  be  enforced  against  her  separate 
estate,  and  that  when  a  married  woman 
"engages  in  trade  or  business  as  a  feme  sole'* 
she  shall  be  bound  by  her  contracts  made 
"in  the  course  of  such  trade  or  business' 
in  the  same  manner  as  if  she  were  unmar- 
ried, means  "a  trade  or  business  other  tban 
that  specifically  mentioned  and  regulated  by 
the  statute,  and  the  contracts  arising  out  of 
such  trade  or  business  were  intended  to  be 
different  from  those  which  she  was  authoris- 
ed to  make  in  her  capacity  as  a  feme  covert" 
Duncan  ▼.  Robertson,  58  Miss.  390,  396L 

Itimited  to  ejnsdea  s«Beris. 

"Business,"  as  used  in  Act  April  9,  1872, 
giving  priority  to  wages  for  labor  and  serv- 
ices rendered  by  any  miner,  mechanic,  la- 
borer, or  clerk  employed  by  persons  engaged 
in  the  operation  of  any  works,  mines,  man- 
ufactories, or  ''business,"  means  other  busi- 
ness of  the  same  general  character  as  that 
specifically  mentioned.  Relchard  y.  Duryer 
(Pa.)  10  Wkly.  Notes  Caa  189. 

Laws  1876,  c.  122,  forbidding  tbe  employ- 
ment of  children  for  any  immoral  purpose, 
exhibition,  or  practice,  or  in  any  "business, 
exhibition  or  vocation"  injurious  to  the  health 
or  dangerous  to  the  life  or  limb,  means  an 
employment  either  vicious  in  itself  or  one 
partaking  of  the  character  of  an  amuse- 
ment, and  would  not  include  any  productive 
industries  or  necessary  occupations.  Hickey 
V.  Taaffe,  1  N.  E.  685,  686,  99  N.  Y.  204,  52 
Am.  Rep.  19. 

Abstraotlns* 

Abstracting  is  a  "business"  within  Civ. 
Code,  §  1674,  providing  that  one  who  sells 
the  good  will  of  a  business  may  agree  witb 
the  buyer  to  refrain  from  carrying  on  a 
similar  business.  Ragsdale  y.  Nagle,  39  Pac. 
628,  630,  106  Cal.  332. 

As  aotioii* 

"Business"  is  a  word  of  large  significa- 
tion, denoting  employment  or  occupation  in 
which  a  person  is  engaged  to  procure  a  liv- 
ing. "Business"  and  "employment"  are 
synonymous  terms,  signifying  that  which  oc- 
cupies the  time,  attention,  and  labor  of  men 
for  purposes  of  a  livelihood  or  for  profit 
Anderson's  Law  Diet.  The  definitions  con- 
tained in  other  dictionaries  and  various  lex- 
icons are  substantially  the  same.  The  word 
"business,"  as  used  in  Const  art  8»  I  5, 
providing  that  all  civil  and  criminal  business 
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ID  the  county  must  be  tried  In  such  county, 
is  not  synonymous  with  the  word  "action/' 
and  is  not  an  element  either  of  a  cause  or 
right  of  action,  and  is  meaningless  in  the 
connection  in  which  it  Is  used  in  the  Ck)n- 
stitution,  and  the  clause  can  be  made  intelli- 
gible only  by  substituting  in  its  place  "causes 
of  action."  White  v.  Eio  Grande  W.  Ry. 
Co.,  71  Pac.  503,  594,  25  Utah.  846.  The 
word  "business"  as  so  used  should  be  limited 
to  business  pending  before  the  court,  so  that 
it  applies  only  to  actions  and  other  proceed- 
ings actually  brought  Gibbs  v.  Gibbs,  73 
Pac.  641,  642,  26  Utah,  382.  See,  however, 
Kouold  V.  Ry.  Co.,  16  Utah,  151,  61  Pac. 
256  (cited  and  approved  in  Bach  v.  Brown, 
^  Pac.  991,  992,  17  Utah,  435),  wherein  it 
was  said  that  the  word  "business,"  as  used 
In  the  same  constitutional  provision,  was 
used  as  a  general  term  to  include  causes  of 
action  and  all  other  business  which  might 
arise  in  any  county,  and  the  manifest  inten- 
tion was  that  all  suits,  civil  and  criminal, 
should  be  brought  and  the  cases  tried  in  the 
county  in  which  the  action  arose. 

Aetinc  as  Acemt. 

A  contract  providing  that  the  defendant 
should  not  do  any  "express  business"  over 
any  other  road  running  to  a  place  on  the  line 
of  the  plaintifTs  business  means  that  the 
defendant  should  no  longer  carry  on  the  ex- 
press business  on  his  own  account,  and  that 
he  should  not  engage  in  the  business  for 
profit,  but  doe^  not  prevent  the  defendant 
from  entering  into  the  service  of  another 
who  is  doing  an  express  business  over  a  road 
running  to  a  place  on  the  line  of  plaintifTs 
business.  Eastern  Exp.  Co.  v.  Meserve,  60 
N.  H.  196. 

"Business,"  as  used  in  a  contract  in 
which  the  defendant  sold  to  the  plaintiff  all 
his  stock  in  trade  and  his  rights,  interests, 
and  privileges  acquired  in  selling  a  certain 
kind  of  tobacco  on  a  certain  described  route, 
and  providing  that  the  defendant  should  not 
liinder  or  obstruct  the  plaintUT  in  the  prosecu- 
tion of  the  business  on  such  described  route, 
means  that  the  defendant  shall  not  prose- 
cute the  business  of  selling  tobacco  on  the 
same  route,  or  in  the  vicinity  thereof,  and 
«elling  tobacco  as  the  agent  of  another  on 
«ach  route  constituted  a  violation  of  the 
agreement,  since  the  defendant  did  not  have 
the  right  to  interfere  in  the  prosecution  of 
the  business  he  had  transferred,  either  as 
principal  or  agent.  Ewing  v.  Johnson  (N.  Y.) 
4^  How.  Prac.  202,  205. 

Acts  JUOjdcT  special  antl&ority. 

Const  art  4,  §  22,  subd.  10,  forbidding 
tlie  passage  of  local  or  special  laws  regu- 
lating county  "business,"  applies  only  to 
the  usual  affairs  of  the  county,  the  conduct 
of  which  engages  the  services  of  the  officers, 
and  does  not  refer  to  an  act  which  can  be 
4U>ne  in  a  particular  case  under  the  authority 


of  a  special  law,  the  principal  purpose  and 
object  of  which  is  the  relocation  of  a  coun- 
ty seat.  Jackson  County  Com'rs  v.  State. 
46  N.  E.  908,  911,  147  Ind.  476. 

The  term  "business,"  when  applied  to  a 
public  corporation,  signifies  the  conduct  of 
the  usual  affairs  of  the  corporation,  and  the 
conduct  of  such  affairs  as  commonly  en- 
gage the  attention  of  such  corporation,  and 
does  not  include  the  performance  of  an  act 
which  can  be  done  only  in  a  particular  case 
and  by  the  authority  of  a  special  law.  Mount 
V.  State,  90  Ind.  29,  81,  46  Am.  Rep.  192. 

Asviaaltvre  or  f  armluc* 

"Business,"  as  used  in  St  1862,  c.  198. 
$  1,  requiring  that  a  married  woman  doin>! 
business  on  her  own  separate  account  must 
file  a  certificate  with  the  town  clerk,  etc.. 
does  not  mean  only  business  as  a  "trader" 
in  the  ordinary  sense  of  the  word,  or  of  a 
manufacturer  or  boarding  house  keeper,  or 
other  similar  business,  but  may  include  ag- 
riculture as  well.  Snow  v.  Sheldon,  126 
Mass.  332,  334,  80  Am.  Rep.  684. 

In  Mansf.  Dig.  $f  4624,  4626,  4630,  au- 
thorizing a  married  woman  to  carry  on  any 
business  on  her  separate  account  and  pro- 
viding that  her  earnings  therefrom  shall 
be  her  sole  and  separate  property,  the  term 
"business"  signifies  employment— that  which 
employs  time,  attention,  and  labor.  It  does 
not  signify  trade  alone,  and  hence  the  carry- 
ing on,  improving,  and  cultivating  of  a  farm 
is  Within  the  statute.  Hickey  v.  Thompson, 
12  S.  W.  475,  476,  52  Ark.  234. 

"Business"  is  defined  to  be  '*that  which 
busies  or  occupies  one's  time,  attention,  and 
labor  as  his  chief  concern;  that  which  one 
does  for  a  livelihood;  occupation;  employ- 
ment; as,  his  business  was  that  of  a  mer- 
chant; to  carry  on  the  business  of  agricul- 
ture" (Cent  Diet).  Hence  a  lot  used  by  a 
gardener  for  the  cultivation  of  produce,  and 
separated  from  his  dwelling  by  streets,  is 
exempt  as  a  homestead  under  Const.  1876. 
art  16,  §  51,  declaring  that  the  homestead 
in  a  city  shall  consist  of  a  lot  or  lots  not 
to  exceed  a  certain  value,  used  for  the  pur 
poses  of  a  home  "or  as  a  place  to  exercise 
the  calling  or  business  of  the  head  of  n 
family."  Waggener  v.  Haskell,  35  S.  W.  1, 
2,  89  Tex.  435. 

BringiiiK  or  malwtafnliig  suit. 

In  a  statute  prohibiting  a  foreign  cor- 
poration from  doing  business  in  the  state 
without  having  first  appointed  a  resident  at- 
torney on  whom  service  of  process  may  be 
made  (Laws  Or.  617,  Act  Oct  24,  1864),  as 
applied  to  a  foreign  life  insurance  company 
"business"  means  a  doing  of  a  life  insurancp 
business,  and  did  not  include  the  bringing 
or  maintaining  of  a  suit  by  such  foreign 
company  in  a  federal  court  located  in  the 
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state.    Northwestern  Mut  Life  Ins.  Co,  v. 
Blllott  (U.  S.)  5  Fed.  225,  231. 

OoaLdnotins  lohooL 

Where  the  owner  of  an  estate  covered 
with  houses  sold  some  of  them  subject 
to  a  covenant  not  to  carry  on  any  "trade, 
business  or  calling"  therein  to  the  annoyance 
or  injury  of  any  of  the  houses  on  the  es- 
tate, the  carrying  on  of  a  girls'  school  was 
a  violation  of  the  covenant,  being  a  "busi- 
ness'*  or  "calling*'  within  its  meaning.  Kemp 
V.  Sober,  1  Sim.  (N.  S.)  517,  520. 

As  oontlnnoiu  business. 

••Business,"  as  used  In  Act  Feb.  27,  1855, 
I  1,  providing  that  all  nonresidents  doing 
business  in  the  state  should  be  taxed  on  all 
sums  invested  in  any  manner  in  business  as 
though  they  were  residents,  means  a  con- 
tinuous business,  and  property  sen^  Into  the 
state  for  the  purpose  of  sale  without  reinvest- 
ment of  proceeds  is  not  employed  in  "busi- 
ness" so  as  to  be  taxable.  The  court  said 
"the  word  'business'  embraces  everything 
about  which  a  person  can  be  employed." 
People  V.  Commissioners  of  Taxes  of  City  of 
New  York,  28  N.  Y.  242,  243. 

As  doinc  business. 

In  New  York  tax  laws  relating  to  the 
taxation  of  foreign  corporations,  and  provid- 
ing that  every  corporation,  Joint-stock  com- 
pany, etc.,  doing  business  in  this  state  shall 
be  subject  to  and  pay  a  tax,  as  a  tax  upon 
Its  corporate  franchise  or  "business,"  into 
the  treasury  of  the  state  annually,  to  be 
computed  as  follows,  etc.,  the  word  "busi- 
ness" refers  back  to  the  words  "doing  busi- 
ness in  this  state,"  as  used  in  the  same  sec- 
tion, and  means  business  done  within  the 
state.  People  v.  Equitable  Trust  Co.,  96  N. 
Y.  887,  388,  303. 

Ezeontiom  of  instruments. 

Where  a  statute  prohibits  the  transac- 
tion of  "business"  by  certain  corporations, 
the  taking  of  a  note  was  the  making  of  a 
contract,  which  signified  the  doing  of  busi- 
ness within  the  prohibition  of  the  law. 
Hacheny  v.  Leary,  7  Pac  329,  832,  12  Or. 
40. 

''Business,"  as  used  in  Rev.  St  c.  88,  I  1, 
forbidding  the  exercise  of  any  secular  labor, 
business,  or  employment  on  Sunday,  will  be 
construed  to  Include  the  execution  of  a  note 
in  carrying  out  a  previous  contract  when 
such  act  Is  not  a  work  or  necessity  or  char- 
ity. Lovejoy  v.  Whipple,  18  Vt  879,  383. 
46  Am.  Dec.  157. 

Under  the  Constitution  prohibiting  un- 
necessary labor  on  Sunday,  the  execution  and 
delivery  of  a  promissory  note  upon  Sunday 
has  been  declared  "business  of  a  person's 
secular  calling,"  and  generally  an  act  to 
the  disturbance  of  others,  and  as  such  Is 


prohibited  under  a  penalty.  State  Capi- 
tal Bank  v.  Thompson,  42  N.  H.  369.  370 
(citing  Brackett  v.  Hoyt  29  N.  H.  [9  Fost] 
264,  267). 

The  term  "business,"  as  used  In  the 
Revised  Statutes,  providing  that  no  person 
shall  do  any  manner  of  "labor,  business  or 
work"  on  Sunday,  includes  the  execution 
of  a  bond.  The  Legislature  intended  to  pro- 
hibit secular  business,  and  did  not  confine 
the  prohibition  to  manual  labor,  but  extend- 
ed it  to  the  making  of  bargains  and  all  kinds 
of  traflEIcking.  Pattee  v.  Greely,  64  Mass.  (13 
Mete.)  284,  286. 

"Business,"  as  used  in  Rev.  St  1878,  | 
4594,  making  It  unlawful  for  any  one  to  do 
any  business  on  the  first  day  of  the  week, 
Is  employed  synonymously  with  "transac- 
tion," and  hence,  where  a  town  board  of  sa- 
pervlsors  were  authorized  to  issue  bonds  In 
aid  of  a  railroad  upon  the  presentation  of 
a  petition  signed  by  taxpayers,  the  afUxlng  of 
a  signature  to  such  petition  on  Sunday  was 
unlawful  under  section  4594.  De  Forth  v. 
Wisconsin  &  M.  R.  CJo.,  9  N.  W.  17,  19.  52 
Wis.  320,  38  Am.  Rep.  737. 

Labor,  "business,"  or  work,  within  the 
meaning  of  the  statute  prohibiting  any  labor, 
business,  or  work,  except  works  of  necessity 
and  charity,  on  the  Lord's  day,  includes  tbe 
giving  of  a  promissory  note  on  Sunday  in 
consideration  of  articles  purchased  on  that 
day.  Towle  ▼.  Larrabee.  26  Me.  (13  Sbep.) 
404,  466. 

Good  wilL 

A  contract  for  the  sale  .of  all  a  person's 
right,  title,  and  Interest  in  a  grocery  business 
cannot  be  construed  to  mean  only  the  good 
will  of  the  business.  The  good  will  of  a 
business  is  not  the  business,  but  It  is  one 
result  springing  out  of  It  McGowan  v. 
Griffin.  37  Ati.  298,  299,  69  Vt  16& 

The  expression  "transfer  of  the  busi- 
ness" Is  an  uncertain,  equivocal  expression, 
and  may  mean  property,  or  It  may  mean 
good  will.  WiddaU  y.  Oarsed*  17  AU.  418, 
419,  125  Pa.  358. 

Hotel  keeplns* 

Under  a  statute  giving  a  lien  for  labor 
and  services  rendered  in  any  works,  mines, 
manufactory,  or  other  business,  the  words 
"or  other  business"  do  not  Include  a  hotel. 
Appeal  of  Allen,  ^81  Pa.  (32  P.  F.  Smith) 
302,  304. 

Housekeepins. 

The  word  **business,"  as  employed  in 
the  statute  giving  a  debtor  an  exemption  of 
$250  from  the  stock  in  trade  of  the  business 
in  which  the  debtor  is  wholly  or  principally 
engaged,  does  not  mean  housekeeping,  and 
hence  where  a  woman  was  a  partner  in  a 
merchandising  business,  but  principally  Wr 
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gaged  In  keeping  house  for  her  husband,  she 
was  entitled  to  an  exemption  from  the  stock 
of  the  merchandising  business.  McCoy  v. 
Brennan,  28  N.  W.  129,  131,  61  Mich.  362,  1 
Am.  St  Bep.  589. 

Issue  of  insnraaoe  policy. 

The  act  of  Insuring  a  man's  life  In  Wash- 
ington territory  by  a  Kansas  company,  the 
name,  etc.,  of  the  man  being  sent  into  the 
home  office  by  t^^e  soliciting  agent  of  the 
company,  and  the  policy  thereupon  Issued 
there  and  sent  out  to  Seattle,  would  not  be 
doing  "business,"  within  the  meaning  of  a 
statute  of  Washington  territory  prohibiting 
the  doing  of  business  by  a  foreign  corpora- 
tion which  has  not  complied  with  the  require- 
ments of  the  law;  but  the  subsequent  ac- 
cepting by  such  agent  from  the  assured  of  a 
promissory  note  in  payment  of  premium 
would  be  doing  business,  within  such  stat- 
ute. To  undertake  to  give  an  exact  defini- 
tion of  the  word  "business"  which  could  be 
applied  as  a  test  or  criterion  in  every  case 
would  be  Impossible.  It  is  said  to  be  a  word 
of  large  signification,  and  to  denote  the  em- 
ployment or  occupation  in  which  a  person  is 
engaged  to  procure  a  living.  Goddard  ▼. 
Chaffee,  84  Mass.  (2  Allen)  395,  79  Am.  Dec. 
796;  Martin  v.  State,  59  Ala.  34,  36.  Under 
a  statute  providing  that  any  person  who  shall 
do  any  manner  of  labor,  business,  etc.,  shall 
be  punished,  etc.,  the  loaning  of  money  and 
taking  a  note  therefor  was  held  to  be  "busi- 
ness," within  the  meaning  of  such  statute. 
Troewert  v.  Decker,  51  Wis.  46,  8  N.  W.  26, 
37  Am.  Rep.  808.  In  Bloom  v.  Richards,  2 
Ohio  St.  387,  388,  the  court,  by  Thurman,  J., 
said:  "That  It  seems  to  be  the  common  ex- 
pression of  the  courts  that  the  making  of  a 
contract  is  'business,'  within  the  meaning  of 
acts  inhibiting  doing  business  on  a  particular 
day.  The  taking  of  a  note  for  a  loan  or 
debt,  or  other  consideration,  is  the  making  of 
a  contract,  and  is  a  transaction  which  signi- 
fies business.  The  transaction  is  In  fact 
the  doing  of  business."  Hacheny  y.  Leary,  7 
Pac.  329,  331,  12  Or.  40. 

KeeplBK  betting  eitabllshinent. 

The  keeping  of  an  establishment  for  the 
purpose  of  enabling  persons  to  bet  on  horse 
races  is  not  a  useful  or  necessary  occupation, 
and  cannot  be  characterized  as  a  "business," 
and  a  city  may  pass  an  ordinance  punishing 
the  same,  though  the  person  conducting  such 
place  may  have  received  a  license  from  the 
city  to  conduct  a  "business."  Odell  v.  City 
of  Atlanta,  25  S.  B.  173,  174,  97  Ga.  670. 

As   lawful   bnilneis. 

"Trade  or  business,"  as  used  in  Tayl. 
St  1550,  $  32,  exempting  from  execution  the 
stock  in  trade,  etc.,  of  any  person  used  and 
kept  for  the  purpose  of  carrying  on  his  trade 
or  business,  means  lawful  trade  or  business, 
and  hence  does  not  apply  to  a  person  en- 


gaged in  the  sale  of  intoxicating  liquors  with- 
out a  license.  Walsch  v.  Call,  82  Wis.  159, 
161. 

Ifoanlns  money. 

"Business,"  as  used  in  Rev.  St  {  4595, 
prohibiting  the  performance  of  any  business 
on  Sunday,  would  include  such  transactions 
as  the  loaning  of  money  and  a  promise  to  re- 
pay. Troewert  v.  Decker,  8  N.  W.  26,  51 
Wis.  46,  37  Am.  Rep.  808. 

"Business,"  as  used  in  Rev.  St  1898,  § 
4595,  providing  that  any  person  who  shall 
do  any  manner  of  labor  or  business  or  work 
on  the  Sabbath  Day  shall  be  punished,  should 
be  construed  to  include  loaning  money  and 
taking  a  note  therefor.  The  settlement  of 
an  old  account  for  merchandise  sold  and  the 
taking  of  a  note  therefor  is  business.  Such 
acts  by  a  person  are  business  of  his  own. 
Howe  V.  Ballard,  89  N.  W.  136,  137,  113 
Wis.  375. 

Malting  oontraet. 

"Business  or  work  of  their  ordinary  call- 
ings," as  used  in  Act  1741,  c.  14,  §  2,  pro- 
viding that  all  and  every  person  shall  on  the 
Lord*s  Day,  commonly  called  Sunday,  care- 
fully apply  themselves  to  the  duties  of  re- 
ligion and  piety,  and  shall  not  do  any  labor, 
business,  or  work  of  their  ordinary  callings, 
does  not  mean  that  all  worldly  labor  shall 
be  totally  discontinued,  but  applies  only  to 
work  and  labor  of  one's  ordinary  calling,  and 
does  not  extend  to  all  kinds  of  labor  indis- 
criminately, and  therefore,  where  a  person 
whose  ordinary  calling  was  that  of  a  banker 
tried  a  horse  on  Sunday  and  entered  Into  a 
contract  to  purchase  it,  the  contract  was  not 
void  as  in  contravention  of  the  statute.  Amis 
V.  Kyle,  10  Tenn.  (2  Yerg.)  31,  35,  24  Am. 
Dec.  463. 

St  29  Car.  n,  c.  7,  |  6,  providing  that 
no  tradesman,  artificer,  workman,  or  other 
person  shall  do  worldly  "labor,  business  or 
work  of  their  ordinary  calling"  on  Sunday, 
is  limited  only  to  labor,  business,  pr  work 
done  in  the  course  of  a  man's  ordinary  call- 
ing, and  hence  a  contract  of  hiring  men  on 
Sunday  between  a  farmer  and  a  laborer  was 
not  within  the  statute.  King  v.  Inhabitants 
of  Whltnash,  7  Bam.  &  G.  596. 

"Business,"  as  used  in  statutes  forbid- 
ding the  exercise  of  business  on  Sunday,  has 
commonly  been  construed  to  Include  the  mak- 
ing of  a  contract.  There  is  a  distinction 
between  labor  and  business,  for  though  labor 
may  be  business  it  Is  not  necessarily  so,  and 
the  converse,  that  business  is  not  always 
labor,  is  equally  true.  Where  a  statute  mere- 
ly prohibits  labor  on  the  Sabbath,  it  does 
not  prohibit  making  a  real  contract;  which 
is  not  labor,  but  business.  Adams  v.  Hamell 
(Mich.)  2  Doug.  73,  43  Am.  Dec. '455,  was  an 
exchange  of  horses.  The  court  decided 
against  the  validity  of  the  contract,  saying 
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that  no  case  could  be  more  clearly  a  matter 
of  business  within  the  statute.  0*Donnell  v. 
Sweeney,  5  Ala.  467,  470,  39  Am.  Dec.  336, 
is  directly  in  point,  the  court  holding  that 
the  sale  ot  the  horses  on  Sunday  was  a  mat- 
ter of  business,  because  it  is  a  worldly  busi- 
ness or  employment,  and  falls  within  the 
letter  as  well  as  within  the  meaning  of  the 
statute.    Bloom  v.  Richards,  2  Ohio  St  387, 


As  money  making  ooonpatton* 

"Business,"  as  used  in  the  general  In- 
corporation statutes  of  Oregon,  authorizing 
the  formation  of  corporations  for  the  purpose 
of  engaging  in  any  lawful  enterprise,  busi- 
ness, pursuit,  or  occupation,  is  not  restricted 
in  meaning  to  a  scheme  for  making  money, 
but  includes  any  object  that  is  consistent 
with  the  interest  of  society,  and  may  engage 
the  attention  of  men  and  invite  their  co- 
operation; and  a  corporation  may  lawfully 
be  organized  under  such  statute  for  the  pur- 
pose of  guarantying  bonds  of  an  educational 
institution  to  strengthen  its  credit  Maxwell 
y.  Akin  (U.  S.)  89  Fed.  178,  180. 

One  may  keep  a  billiard  table  oi:  a  ten- 
pin  alley  for  the  amusement  of  himself  or 
his  family  without  being  engaged  in  keeping 
them  as  a  "business."  Eubanks  ▼.  State,  17 
Ala.  181,  183. 

As  oconpatton  for  IlTelll&ood  or  profit. 

"Business"  is  a  word  of  large  significa- 
tion, and  denotes  the  employment  or  occupa- 
tion in  which  a  person  is  engaged  to  procure 
a  Living.  Goddard  v.  Chaffee,  84  Mass.  (2 
Allen)  395,  79  Am.  Dec.  796. 

"Business,"  as  used  in  Civ.  Ck)de,  (  2610, 
defining  fellow  servants  as  "servants  about 
the  same  business,"  signifies  the  employ- 
ment and  occupation  in  which  the  person  is 
engaged  to  procure  a  living.  Brush  Electric 
Light  A  Power  Go.  y.  Wells,  86  S.  B.  865, 
867,  110  Ga.  192. 

"The  definition  of  "business'  by  the  lex- 
icographers is  sufliciently  broad  and  compre- 
hensive to  embrace  every  employment  or  oc- 
cupation, and  all  matters  that  engage  a  per- 
son's attention  or  require  his  care.  The 
meaning  of  the  legislatures  as  expressed  in 
the  statutes  is  not  as  extensive.  'Business,' 
in  a  legislative  sense,  is  that  which  occupies 
the  time,  attention,  and  labor  of  men  for 
purposes  of  livelihood  or  for  profit;  a  calling 
for  the  purpose  of  a  livelihood.  It  is  used 
in  the  latter  meaning  in  the  statutes  relating 
to  license  taxes."  State  v.  Boston  Club,  12 
South.  895.  896,  45  La.  Ann.  585,  20  L.  R. 
A.  185;    Moore  v.  State,  16  Ala.  411,  414. 

Ooenpation   of   oontraotor. 

Act  May  12,  1891  (P.  L.  54),  making 
money  due  from  any  contractor  for  labor  and 
services  which  accrued  within  six  months 


preceding  the  sale  or  transfer  of  the  real  or 
personal  property,  business,  or  other  prop- 
erty connected  therewith  In  carrying  on  the 
same  of  the  contractor  on  account  of  his 
death  or  insolvency,  a  lien  on  such  property, 
should  be  construed  to  include  the  occupatioD 
of  a  contractor  engaged  in  the  erection  of 
buildings  and  other  work.  His  engagement 
in  the  erection  or  construction  of  buildings  or 
works  under  contract  constituted  a  "busi- 
ness." within  the  ordinary  meaning  of  that 
word;  that  is,  any  employment  or  occupation 
in  which  a  person  Is  engaged  to  procure  a 
living,  embracing  everything  about  which  a 
man  can  be  employed.  Brown  v.  German- 
American  Title  &  Trust  Co.,  34  Atl.  335,  343, 
174  Pa.  443  (citing  Goddard  v.  Chaffee,  84 
Mass.  [2  Allen]  895,  79  Am.  Dec.  796;  Peo- 
ple y.  Commissioner  of  Taxes  of  City  of 
New  York,  28  N.  Y.  242,  244). 

Oii«  or  two  aots  as  oonstitntiiic* 

In  a  contract  by  which  a  party  agreed 
to  not  engage  or  be  Interested  in  the  wood 
"business"  so  long  as  the  other  party  was  en- 
gaged in  that  business,  the  term  is  not  used 
to  denote  an  isolated  act  or  two  of  disposing 
of  wood  for  the  special  convenience  and  in- 
terest of  the  party,  but  a  congregation  of  acts 
that  may  fairly  constitute  the  carrying  on 
of  the  wood  business,  defined  in  the  contract 
as  **buying  and  selling  or  furnishing  wood." 
Parkhurst  v.  Brock,  47  Ati.  1068,  1069,  72 
Vt  355. 

P.  L.  1896,  p.  307,  I  97,  requiring  foreign 
corporations  before  transacting  any  business 
in  the  state  to  file  with  the  Secretary  of 
State  a  certain  statement  as  to  Its  capital 
stock,  etc.,  and  designating  an  office  in  the 
state,  and  an  agent  on  whom  process  against 
it  may  be  served,  cannot  be  construed  to 
mean  a  single  sale  of  Its  product  and  the  ac- 
cepting a  guaranty  of  payment  In  the  state. 
In  Hoagland  v.  Segur,  38  N.  J.  Law  (9 
Vroom)  230,  237,  it  was  held  that  the  term 
"business,"  wltn  relation  to  the  banking 
business,  did  not  denote  a  single  act  of  re- 
ceiving deposits,  but  the  aggregation  of  ads 
which  fairly  constituted  the  occupation  of  a 
banker;  that  it  was  a  word  frequently  used 
as  synonymous  with  "occupation,"  and  sig- 
nified more  than  the  doing  of  acts  which  are 
usually  done  by  persons  engaged  In  the  pQ^ 
suit  of  a  particular  calling.  Delaware  ft  H. 
Canal  Co.  y.  Mahlenbrock,  43  Atl.  978»  979, 
63  N.  J.  Law,  281,  46  U  R.  A.  538. 

The  term  "business,"  as  used  in  a  stat- 
ute forbidding  the  engaging  in  the  business 
of  hawking  and  peddling,  is  continuous  In  its 
character,  not  necessarily  Implying  a  single 
act  or  any  number  of  acts,  and  is  synouv- 
mous  with  the  term  "employment";  and 
that  one  who,  without  being  engaged  in  a 
particular  business,  did  a  single  act  apper- 
taining thereto,  did  not  fall  within  its  meao- 
Ing.    Sterne  y.  State^  20  Ala.  43»  46L 
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The  term  "business/'  as  used  in  Rev. 
Code,  S  8618,  forbidding  the  engaging  in  the 
business  of  retailing  spirituous  liquors  with- 
out a  license,  is  a  synonym  of  "employ- 
ment," and  signifies  that  which  occupies  the 
time,  attention,  and  labor  of  a  man  for  the 
purpose  of  gaining  a  liyelihood  or  profit,  and 
does  not  include  a  single  sale  of  liquor.  Mar- 
tin ▼.  State,  59  Ala.  84,  86. 

One  act  of  selling  liquor  without  an  in- 
tention of  engaging  in  the  business  does  not 
constitute  engaging  in  or  carrying  on  such 
business  within  the  meaning  of  the  statute, 
providing  a  penalty  for  being  engaged  in  or 
caiTying  on  the  "business"  of  a  retailer  in 
spirituous  liquors,  etc  Bryant  y.  State,  46 
Ala.  8Q2,  803. 

Under  an  act  forbidding  the  doing  of 
4iny  worldly  "business"  on  the  Lord's  Day, 
the  offense  consists  in  the  exercise  of  the 
business,  and  may  include  one  or  more  sep- 
arate acts,  so  that  each  act  done  in  one 
day  in  any  worldly  business  does  not  consti- 
tute a  distinct  and  separate  offense.  Friede- 
bom  Y.  Ck)mmonwealth,  6  Atl.  160,  118  Pa. 
242,  57  Am.  Rep.  464. 

Operation  of  itase. 

The  term  "business,"  in  a  municipal 
charter  authorizing  a  cil7  to  levy  and  col- 
lect a  license  tax  on  trades,  professions,  and 
business,  includes  the  business  of  a  stage 
company  in  receiying  and  discharging  pas- 
sengers within  the  municipal  limits,  although 
such  passengers  .are  carried  either  into  or 
out  of  the  municipality.  City  of  Sacramento 
T.  CaUfomia  Stage  Ck>.,  12  Gal.  184,  188. 

Operation  of  itroet  railway. 

The  operating  of  a  street  railway  is  a 
^'business,"  within  the  statute  requiring  the 
payment  of  a  license  for  carrying  on  a  busi- 
ness. City  of  New  Orleans  v.  New  Orleans 
City  ft  L.  R.  O).,  4  South.  512.  518,  40  La 
Ann.  587. 

As  ordinary  business. 

An  Instruction,  in  an  action  for  personal 
Injuries,  that  in  assessing  the  plaintiff's  dam- 
ages the  Jury  should  consider  the  permanent 
loss  and  damage  arising  from  any  disability 
resulting  to  the  plaintiff  from  the  injury, 
•which  renders  him  less  capable  of  attending 
to  his  business  than  he  would  have  been  if 
ttie  injury  had  not  been  received,  refers  to 
"his  business"  any  business  which  the  plain- 
tiff might  undertake  to  carry  out,  and  there 
is  no  difference  in  meaning  between  the 
words  "his'  business"  and  "his  ordinary 
business."  Treadwell  v.  Whittier,  22  Pac. 
266,  267,  80  Gal.  574,  5  L.  R.  A.  498, 18  Am.  St 
Rep.  175. 

"Business,"  as  used  in  V.  S.  (  583,  pro- 
Tiding  that  every  trust  company  or  savings 
banlc  incorporated  by  the  state  and  doing 
''business"  therein  shall  pay  a  tax  to  the 


State  Treasurer  upon  the  average  amount  of 
its  deposits,  means  the  ordinary  business  of 
the  corporation  conducted  .by  itself  under  its 
corporate  powers,  and  an  insolvent  savings 
bank  in  the  hands  of  a  receiver  for  the  pur- 
pose of  liquidation  is  not  doing  "business" 
within  the  meaning  of  the  statute.  State  v. 
Bradford  Sav.  Bank  &  Trust  Ck>.,  44  Atl.  849. 
850,  71  Vt  284. 

As  profits* 

As  used  in  a  contract  stating  that  A.  ft 
B.  had  formed  a  partnership,  and  that  they 
employed  C.  as  their  treasurer,  who  was  to 
receive  in  payment  for  his  services  "ten  per 
cent,  of  the  business,"  and  that  G.  was  to 
be  allowed  to  furnish  capital  for  the  firm, 
the  term  "ten  per  cent,  of  the  business" 
meant  10  per  cent,  on  the  profits,  and  not  10 
per  cent,  on  the  whole  amount  of  the  busi- 
ness.   Funck  V.  Haskell,  182  Mass.  580,  581. 

As  property. 

See  "Property." 

As  regnlar  employment  ov  established 
bnsineis. 

In  Pub.  St  c  11,  S  20,  cL  1,  providing  that 
all  goods,  wares,  and  merchandise,  and  other 
stock  in  trade,  including  stock  employed  in 
the  business  of  manufacturing  in  cities  or 
towns  within  the  conmionwealth  other  than 
where  the  owner  resides,  shall  be  taxed  in 
those  places  where  the  owners  have  or  occupy 
stores,  shops,  or  wharves,  the  word  "business" 
refers  to  an  established,  and  not  a  transient, 
"business,"  which  shall  have  a  local  habita- 
tion in  a  town  other  than  where  the  owner 
dwells.  Ingram  v.  Gowles,  28  N.  B.  48,  49, 
150  Mass.  155. 

The  term  "business"  in  common  parlance 
means  that  employment  which  occupies  the 
time,  attention,  and  labor;  that  which  a  man 
occasionally  engages  in  as  opportunity  offers 
or  inclination  prompts  is  for  the  time  being 
his  business;  yet  so  far  as  the  question  where 
a  person's  usual  place  of  business  is  at  which 
notice  of  dishonor  of  negotiable  paper  may  be 
given,  the  law  uses  the  term  "business"  to  in- 
dicate a  regular  and  legal  employment,  not 
one  that  is  occasional,  irregular,  or  illegal. 
Stephenson  v.  Primrose  (Ala.)  8  Port  155, 167. 
88  Am.  Dec.  281. 

The  words  "calling  and  business"  used  in 
the  Gonstitution,  authorizing  the  exemption 
of  a  man's  place  of  business,  are  evidently 
used  in  a  very  broad  sense.  Taken  together, 
they  embrace  every  legitimate  avocation  in 
life  in  which  an  honest  support  for  a  family 
may  be  obtained.  The  latter  word  was  prob- 
ably used,  in  contradistinction  to  the  other,  to 
denote  that  which  Mr.  Webster  defines  to  be 
the  general  meaning  of  the  word — "that 
which  occupies  the  time,  attention,  and  labor 
of  men  for  the  purpose  of  profit  or  improve- 
ment," and  this  may  be  temporary.  The  call- 
ing may  exist  as  a  fact,  whether  it  be  prac- 


BUSINESS 


922 


BUSINESS 


tlced  or  not;  with  the  other,  the  actual  em- 
ployment in  the  given  occupation  furnishes 
the  only  means  to  determine  whether  the 
business  exists  or  not  Sliryock  y.  Latimer, 
67  Tex.  674.  677. 

The  keeping  by  a  widow  of  a  home  for 
herself  and  her  children  at  which  she  occa- 
sionally entertained  for  pay  relative^  of  the 
family,  while  she  neither  had  nor  made  any 
effort  to  get  boarders  other  than  members  of 
the  family,  had  none  of  the  elements  of  an  es- 
tablished business,  within  St  1895,  c  488,  { 
14,  providing  for  damages  for  persons  owning 
an  ^'established  business"  on  lands  taken  for 
the  Metropolitan  Reservoir.  Gavin  v.  Com- 
monwealth, 65  N.  E.  87,  182  Mass.  190. 

As  trade. 

''Business,"  as  used  in  a  covenant  in  a 
deed  prohibiting  the  grantee  from  carrying  on 
or  permitting  any  offensive  or  dangerous 
trade  or  "business"  on  the  premises,  will  not 
be  used  in  its  comprehensive  general  sense, 
but  will  be  limited  when  used  in  connection 
with  the  word  "trade"  (citing  Wakefield  v. 
Fargo,  90  N.  Y.  213,  216;  Hickey  v.  Taaffe,  99 
N.  Y.  204,  209,  1  N.  B.  685,  52  Am.  Rep.  19; 
Appeal  of  Pardee,  100  Pa.  408,  412),  so  that 
the  covenant  is  not  violated  by  the  construc- 
tion of  a  temporary  railroad  over  which  to 
carry  soil  excavated  from  other  land.  Bobn- 
sack  y.  McDonald,  56  N.  Y.  Supp.  847,  849,  26 
Misc.  Rep.  493. 

In  Laws  1892,  c.  602,  requiring  any  per- 
son intending  to  conduct  the  trade,  business, 
or  calling  of  a  plumber,  etc.,  to  submit  to  ex- 
amination before  engaging  in  the  business, 
etc,  the  words  "trade,  business,  or  calling" 
are  synonymous,  and  have  relation  to  the  me- 
chanical employments,  one's  trade,  etc.,  being 
that  business  which  he  has  learned  and  fitted 
himself  to  follow.  People  v.  Warden  of  City 
Pris-^n,  89  N.  E  686,  689,  144  N.  Y.  529,  27 
L.  R.  A.  7ia 

Gen.  St  c.  133,  {  32,  exempting  from  ex- 
ecution the  "tools.  Implements  and  fixtures 
necessary  for  carrying  on  trade  or  business," 
applies  to  such  as  mechanics,  artisans,  handi- 
craftsmen, and  others  whose  manual  labor 
and  skill  afford  means  of  earning  their  live- 
lihood, and  does  not  include  those  merely  en- 
gaged in  the  business  of  buying  and  selling 
merchandise,  not  to  exempt  the  weights  and 
measures,  horses  and  carriages,  or  other  arti- 
cles used  by  them  in  their  trade,  and  so  does 
not  apply  to  one  engaged  in  keeping  a  meat 
market  and  grocer's  shop.  Wallace  v.  Bart- 
lett,  108  Mass.  52,  54. 

Of  banks  of  deposit. 

The  definition  of  the  "business  of  banks 
of  deposit"  in  the  encyclopedias  embraces  the 
receiving  of  the  money  or  valuables  of  others 
to  keep  until  called  for  by  the  depositors.  1 
Enc.  Am.  "Banks,"  543;  1  Enc.  Eng.  "Arts 
and  Sciences,"  833,  837,  847.    And  although 


in  modem  times  the  business  of  receiving 
general  deposits  has  constituted  the  principal 
business  of  banks,  it^nnot  be  said  that  the 
receiving  of  special  deposits  is  so  foreign  to 
the  banking  business  that  corporations  au- 
thorized to  carry  on  that  business  are  incapa- 
ble of  binding  themselves  by  the  receipt  of 
such  deposits.  Pattison  v.  Syracuse  Nat 
Bank,  80  N.  Y.  82,  95,  36  Am.  Rep.  682. 

Of  oommon  carrier. 

A  hotel  owned  by  a  railroad  corporation, 
and  kept  by  its  lessees  as  a  hotel  and  place  of 
summer  resort,  is  not  included  within  the  ex- 
emption from  ordinary  taxation  enjoyed  by 
the  corporation  in  respect  to  such  of  its  prop- 
erty as  is  held  and  used  for  the  proper  busi- 
ness of  a  common  carrier.  Hennepin  County 
V.  St  Paul,  M.  &  M.  Ry.  Co.,  44  N.  W.  63,  6i 
42  Minn.  23& 

Of  eorporation* 

"Business,"  as  used  in  the  English  com- 
panies act  of  1862  (section  161),  permitting 
the  transfer  to  a  new  company  of  the  busi- 
ness or  property  of  a  corporation  being  vol- 
untarily wound  up,  does  not  include  uncalled 
capital.  Bank  of  China,  Japan  &  The  Straits 
V.  Morse,  61  N.  E.  774,  780,  168  N.  Y.  458,  56 
L.  R.  A.  139,  85  Am.  St  Rep.  67a 

A  statute  providing  for  the  taxation  of  a 
corporation  in  a  city,  town,  or  county  in 
which  their  office  for  "business"  is  located, 
cannot  be  limited  to  so  narrow  a  construction 
as  to  say  that  it  means  simply  the  place 
where  the  annual  meeting  jof  stockholders  or 
directors  is  held,  which  might  authorize  a  cor- 
poration to  have  its  place  for  business  located 
in  a  farm  house,  or  in  some  town  wherein  it 
had  no  business,  in  order  to  evade  taxation, 
but  the  Legislature  must  have  used  the  term 
in  its  ordinary  significance,  and  intended  it  to 
refer  to  the  place  in  the  state  where  its  prin- 
cipal business  operations  were  carried  oa 
Detroit  Transp.  Co.  y.  City  of  Detroit  Asses- 
sors, 51  N.  W.  978,  980,  91  Mich.  382. 

Of  eourt. 

1  Rev.  St  (5th  Ed.)  148,  »  4,  5,  de- 
claring that  no  court  shall  be  open  to  transact 
any  "business"  on  election  day,  means  sucb 
business  as  is  to  be  transacted  in  open  court 
and  does  not  embrace  a  judicial  sale  conduct- 
ed by  one  of  the  officers  of  the  court  King 
V.  Piatt  37  N.  Y.  155,  157. 

Of  express  eompany. 

The  word  "business,"  as  used  in  an  or- 
dinance providing  for  license  tax  on  express 
companies  for  business  done  excllisively  with- 
in the  city  of  Leavenworth,  cannot  relate  to 
the  unloading  of  goods  from  the  car  of  the 
railroad  express  agent  the  hauling  them  to 
the  city  office  or  the  consignee,  the  recelviBg 
the  charges  thereon,  the  keeping  of  ibe  of- 
fice and  books  of  the  company  by  the  agent, 
or  any  of  the  other  numerous  details  of  tbe 
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bualDeM  In  the  city,  but  would  relate  to  a 
case  where  the  ezpresa  company  received 
goods  or  packages  in  .one  part  of  the  city  and 
delivered  them  to  another  part  of  the  city, 
and  this  would  be  ^'business*'  done  exclusively 
within  the  city.  City  of  Leavenworth  y. 
Smith,  48  Pac  924,  925,  5  Kan.  App.  165. 

Of  family  eoneems. 

A  statute  exempting  from  the  payment  of 
tolls  persons  going  on  the  ordinary  domestic 
^'business  of  family  concerns"  meant  that  the 
business  must  be  ordinary  or  common  busi- 
ness, such  as  usually  requires  attention  at 
frequent  intervals  at  the  return  of  the  differ- 
ent seasons,  or  on  such  occasions  of  necessity 
as  commonly,  though  perhaps  infrequently, 
arise.  It  must  be  domestic  business,  and 
must  relate  to  family  concerns.  Green 
Mountain  Turnpike  Ck>.  v.  Hemmingway,  2  Vt 
512,  5ia 

Of  insuraneo. 

69  Ohio  Laws,  p.  141,  8  1,  authorizing  an 
insurance  company  "to  carry  on  the  business 
of  Insurance,"  implies  that  the  company 
could  make  investments  of  its  capital  which 
Is  required  to  pay  policies.  National  Bank  of 
Washington  v.  Ck>ntinental  Life  Ins.  Co.,  41 
Ohio  St  1,  14. 

Of  mAnuf  aetarins  oorporatloii* 

"Business,"  according  to  the  Standard 
Dictionary,  is,  first,  a  pursuit  or  occupation; 
and,  second,  any  occupation  connected  with 
the  details  of  trade  or  industry  or  commer- 
cial affairs,  as  the  banking  business.  The 
principal  business  of  a  corporation,  engaged 
in  the  manufacturing  and  selling  its  manufac- 
tures of  iron  and  steel  is  such  manufacturing 
and  selling  and  not  the  banking  of  Its  funds 
derived  from  its  sales,  which  makes  its  prin- 
cipal plape  of  business  the  place  where  such 
manufacturing  and  selling  Is  carried  on  in- 
stead of  the  place  of  banking.  In  re  Elmira 
Steel  Ca  (U.  8.)  109  Fed.  456,  470. 

Of  a  mine. 

"Business  of  a  mine,**  as  used  In  7  &  8 
Gea  IV,  c.  31,  8  2,  allowing  compensation  for 
the  felonious  demolition  of  any  building  or 
erection  used  in  conducting  the  business  of  a 
mine.  Included  all  that  was  done  about  the 
mine  toward  preparing  the  ore  in  a  market- 
able state,  and  was  not  merely  the  getting  of 
the  rough  ore  from  the  mine  to  the  surface. 
Harwell  v.  Hundred  of  Winterstoke,  14  Q.  B. 
704,  70& 

Of  Tesetables. 

A  rule  charging  defendant  with  conduct- 
ing "the  business  of  vegetables  in  a  public 
market"  Is  equivalent  to  charging  the  "con- 
ducting the  business  of  dealing  in,  or  selling 
vegetables,"  since  no  other  "business  of  veg- 
etables" could  be  conducted  in  a  public  mar- 


)  ket  except  that  of  selling  or  dealing  in  them. 
State  y.  Cendo,  88  La.  Ann.  828,  829. 

More  liasardons  bnslaess. 

That  a  person  insured  under  a  policy  pro- 
hibiting the  devoting  of  a  building  to  a  more 
hazardous  business  lights  it  with  gasoline  Is 
not  a  carrying  on  of  such  a  business  in  viola- 
tion of  the  provision  of  the  policy.  Mutual 
Fire  Ins.  Ck>.  v.  Coatesvllle  Shoe  Factory,  80 
Pa.  407. 

Whose  bnsiaess  it  is* 

The  words  "whose  business  it  is,**  In  Act 
March  3,  1865,  providing  that  every  person, 
firm,  or  corporation  whose  business  It  is  as  a 
broker  to  negotiate  the  purchase  or  sales  of 
stocks,  etc.,  shall  be  regarded  as  a  broker, 
and  shall  pay  a  certain  license,  operates  to 
limit  the  term  "broker"  to  those  persons  only 
who  pursue  the  business  of  selling  stocks,  eta, 
as  a  trade  or  means  of  making  a  livelihood. 
A  sale,  by  a  person  doing  a  banking  business, 
of  security  received  by  him  for  the  payment 
of  a  legitimate  loan,  does  not  make  him  a 
broker.  Warren  v.  Shook,  91  U.  S.  704,  710, 
23  L.  Ed.  421. 


BUSINESS  AGENT. 

Code  Civ.  Proc.  ft  411,  authorizing  serv- 
ice of  process  on  foreign  corporations  doing 
business,  and  having  a  managing  or  "busi- 
ness agent,"  cashier,  or  secretary,  within  the 
state,  by  service  on  such  agent,  etc.,  does  not 
mean  every  man  who  does  any  kind  of  busi- 
ness for  a  corporation,  nor  every  person  who 
might  incidentally  or  occasionally  transact 
some  business  for  such  corporation.  The 
term  means  one  bearing  a  close  relation  to 
the  duties  of  managing  agent,  cashier,  or 
secretary  of  the  corporation.  It  must  be 
an  agent  who  is  appointed,  designated,  or 
authorized  to  transact  and  manage  one  or 
more  distinct  branches  of  business  which 
may  be  and  is  conducted  and  carried  on  by 
the  corporation  within  the  state  where  the 
service  is  made — one  who  stands  in  the 
shoes  of  the  corporation  in  relation  to  the 
particular  business  managed,  conducted,  and 
controlled  by  him  for  the  corporation.  To 
constitute  a  managing  or  business  agent, 
the  agent  must  be  one  having  in  fact  a  rep- 
resentative capacity  and  derivative  author- 
ity, and  not  one  created  by  construction  or 
implication  contrary  to  the  intention  of  the 
parties.  Doe  v.  Springfield  Boiler  &  Mfg. 
Co.  (U.  S-)  104  Fed.  684,  680,  687,  44  C.  C. 
A.  128  (citing  Mulheam  v.  Press  Pub.  Co.,  20 
Atl.  760,  53  N.  J.  Law  [24  Vroom]  150;  Mikolas 
V.  Hiram  Walker  &  Sons,  76  N.^  W.  36,  73 
Minn.  305;  Gottschalk  Co.  v.  Distilling  & 
Cattle  Feeding  Co.  [U.  S.]  50  Fed.  681;  Wall  v. 
Chesapeake  &  O.  R.  Co.  [U.  S.]  95  Fed.  398. 
400,  37  C.  C.  A.  129;  Denver  &  R.  G.  R.  Co 
V.  Roller  [U.  S.]  100  Fed.  738.  41  O.  C.  A.  22, 
49  L.  R.  A.  77), 
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BUSINESS  OOBFORATION, 

A  railroad  company  is  a  business  cor- 
poration within  the  meaning  of  the  bankrupt 
law,  so  that  its  provisions  apply  to  it  Win- 
ter ▼.  Iowa,  M.  &  N.  P.  Ry.  Co.  (U.  S.)  30 
Fed.  Cas.  829;  Adams  v.  Boston,  H.  &  E. 
R.  Co.  (U.  S.)  1  Fed.  Cas.  90,  92. 

An  insurance  company  created  by  the 
laws  of  a  state  to  transact  the  business  of 
insurance  is  Included  in  the  business  cor- 
porations to  which  the  provisions  of  a  bank- 
rupt act  apply.  In  re  Independent  Ins.  Co. 
(U.  S.)  13  Fed.  Cas.  13,  14;  In  re  Hercules 
Mut  Life  Assur.  Co.  (U.  S.)  12  Fed.  Cas.  12. 

The  fact  that  an  educational  institution 
may  acquire  and  convey  property  necessary 
to  the  accomplishment  of  its  object,  and  may 
charge  tuition  for  instruction,  does  not  ren- 
der it  a  business  or  trading  corporation.  Mc^ 
Leod  V.  Lincoln  Medical  College  of  Cotner 
University  (Neb.)  96  N.  W.  265,  266. 

BUSINESS  HOMESTEAD. 

To  preserve  a  place  of  ''business  home- 
stead," which  is  separate  and  distinct  from 
the  home  of  the  family,  two  things  must  con- 
cur: (1)  The  head  of  the  family  must  have 
a  calling  or  business  to  which  the  property 
is  adapted  and  reasonably  necessary;  (2) 
such  property  must  be  used  as  a  place  to 
exercise  the  calling  or  business  of  the  head 
of  the  family.    Alexander  v.  Lovltt  (Tex.) 

56  S.  W.  685,  686  (citing  Shryock  v.  Latimer, 

57  Tex.  674). 

To  protect  a  place  of  business  as  a  "busi- 
ness homestead,'*  it  must  be  used  as  such. 
It  must  be  used  as  a  place  of  business  for  the 
head  of  the  family,  and  not  for  some  one  else, 
and  it  must  be  reasonably  adapted  to  such 
business.  Thus  a  house  in  which  the  owner 
formerly  carried  on  a  bakery  business,  but 
which  he  had  not  used  for  that  purpose  for 
seven  years,  is  not  exempt  as  a  business 
homestead,  though  he  expects  to  go  into  the 
bakery  business  again  as  soon  as  he  is  able. 
Ford  ▼.  Fosgard  (Tex.)  25  S.  W.  445,  44a 

Where  machinery  constituting  partner- 
ship assets  was  adapted  to  use  in  a  factory, 
and  was  attached  thereto  with  the  intention 
of  there  using  it  permanentiy,  it  became  an 
Immovable  fixture,  and,  the  partners  being 
married  men,  it  also  became  a  part  of  the 
business  homesteads  of  the  respective  fam- 
ilies, and  was  not  subject  to  mortgage  with  or 
without  the  consent  of  the  wives.  Phelan  v. 
Boyd  (Tex.)  14  S.  W.  290,  294. 

BUSINESS  HOUBS. 

See  ''Usual  Business  Hoam.** 

There  may  be  littie  difficulty  In  towns 
and  cities,  where  there  are  business  hours, 
in  deciding  that  a  demand  should  be  made 
for  the  payment  of  a  note  within  those  hours. 


but,  where  no  particular  hours  are  known  for 
making  and  receiving  payments,  there  is  more 
difficulty  in  determining  what  would  be  a 
reasonable  hour  for  this  purpose;  the  gen- 
eral rule  being  that  the  party  has  all  the  day 
to  make  his  payment,  which,  in  relation  to 
bills  and  notes,  should  not  be  so  varied  as  to 
prevent  the  maker  having  a  fair  opportunity 
to  make  arrangements  and  provide  the  means 
of  payment  before  he  is  subjected  to  suit 
Lunt  V.  Adams,  17  Me.  (5  Shep.)  230,  231. 

"Business  hours."  as  used  in  reference 
to  presenting  a  note  for  payment,  means 
that  a  presentment  must  be  made  at  a  rea- 
sonable hour  in  case  the  note  is  not  payable 
at  any  bank  or  place  where  business  was 
transacted  during  stated  hours  in  each  day; 
and  the  question  whether  a  presentment  is 
within  reasonable  time  cannot  be  made  to 
depend  on  the  private  and  peculiar  habits  of 
the  maker  of  the  note,  not  known  to  the  hold- 
er, but  must  be  determined  on  consideration 
of  the  circumstances  which  In  ordinary  cases 
would  render  it  seasonable  or  otherwise. 
Farnsworth  v.  Allen,  70  Mass.  (4  Gray)  453» 
455. 

The  term  "business  hours,*'  within  which 
a  railway  company,  in  the  exercise  of  due 
care,  is  to  keep  its  station  open  for  the  de- 
livery of  goods,  does  not  necessarily  mean 
the  hours  of  the  day  during  which  the  com- 
pany required  its  station  agent*s  services, 
but  the  hours  during  which  persons  engaged 
in  business  in  that  community  kept  their 
places  open  generally  for  the  transaction  of 
business.  Derosia  v.  Winona  &  St  P.  B.  Co.» 
18  Minn.  133,  154  (GU.  119,  138). 

Am  eztendinc  to  bedtime. 

Business  hours  for  the  presentation  of  a 
bill  for  payment,  except  where  the  paper  1b 
due  from  a  bank,  generally  range  through 
the  whole  day,  down  to  bedtime  in  the  even- 
ing.  Cayuga  Ck)unty  Bank  y.  Hunt  (N.  Y.) 
2  Hill,  035,  638. 

The  rule  that  the  presentment  of  a  note 
most  be  made  within  "business  hours'*  does 
not  mean  within  the  business  hours  of  a 
bank,  when  used  in  reference  to  a  bank  which 
has  ceased  to  do  business,  in  reference  to  a 
demand  made  on  an  indorser  who  is  the  man- 
ager of  the  bank.  "When  the  note  is  pay- 
able at  a  bank,  it  is  to  be  presented  during 
banking  hours,  and  the  payer  is  allowed  until 
the  expiration  of  banking  hours  for  payment; 
but  when  not  to  be  paid  at  a  bank,  but  to  an 
individual,  presentment  may  be  made  at  any 
reasonable  time  during  the  day,  during  what 
are  termed  'business  hours,'  which,  it  is  held« 
range  through  the  whole  day,  to  the  hours 
of  rest  in  the  evening."  Waring  ▼.  Betts.  17 
S.  B.  739,  741,  90  Va.  46,  44  Am.  St  Bep.  890. 

The  term  "business  hours"  in  which  a 
bill  must  be  presented  for  payment,  when  not 
considered  in  connection  with  banks,  means 
the  whole  day,  down  to  the  hours  of  rest  in 
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the  evening.  Tbiw  a  bill  payable  at  the  of- 
fice of  an  attorney  was  held  presented  In 
quite  reasonable  time,  as  remarked  by  Best, 
C.  J.,  though  presented  at  8  o'clock  In  the 
evening  In  the  month  of  February.  Triggs  v. 
Newnham,  1  Car.  &  P.  631.  Lord  Ellenbor- 
ough.  In  Morgan  v.  Davison,  1  Starkie,  114, 
ruled  that  a  bill  payable  at  a  counting  house 
was  presented  at  a  proper  time,  tholigh  pre- 
sented between  6  and  7  o'clock  in  the  evening, 
when  no  one  was  left  there  but  a  girl  to 
take  care  of  the  premises.  In  another  case 
the  note  was  payable  at  No.  15  G.  street  It 
was  presented  between  7  and  8  o'clock  in 
the  evening,  when  the  door  was  found  locked, 
and  the  messenger  was  unable,  upon  knock- 
ing, to  obtain  admission.  And  Lord  Tenter- 
den,  G.  J.,  after  adverting  to  the  well-known 
custom  in  regard  to  banks,  requiring  that 
presentment  should  be  made  within  business 
hours,  said  that  in  other  cases  the  rule  of 
law  is  that  the  bill  must  be  presented  at  a 
reasonable  hour,  and  it  was  accordingly  ruled 
that  the  presentment  was  made  In  a  reason- 
able time.  A  presentment  of  a  note  made  at 
the  office  of  the  maker  in  Chicago  at  6:20  p. 
m.,  when  the  office  was  found  locked,  held 
to  be  a  sufficient  presentment  Clough.y. 
Holden  (Mo.)  20  8.  W.  e05,  698. 

The  words  '^business  hours,"  in  Stock 
Corporation  Law,  S  53,  as  amended  by  Act 
1895.  c.  384,  requiring  such  a  corporation  to 
keep  a  stockbook  open  for  the  inspection  of 
its  stockholders  and  certain  others  during  of- 
fice hours,  are  not  confined  to  the  hours  of 
business  which  any  particular  individual  may 
establish  for  himself,  but,  with  the  excep- 
tion of  banking  houses,  they  range  through 
the  whole  day,  down  to  the  hours  of  rest  In 
the  evening,  or  at  least  during  the  hours 
which  are  customarily  devoted  to  business  In 
the  particular  community  where  the  transac- 
tion occurs.  Thus  a  demand  made  at  3:15 
o'clock  in  the  afternoon,  while  the  officer  on 
whom  the  demand  was  made  was  still  in  his 
office,  was  during  the  usual  hours  of  transact- 
ing business,  within  the  contemplation  of  the 
statute.  Cox  v.  Island  Min.  Co.,  73  N.  T. 
Supp.  69,  73,  65  App.  Dlv.  508. 

Within  the  meaning  of  a  rule  that  a  note 
must  be  presented  for  payment  during  the 
usual  business  hours  of  the  day  on  which  it 
is  due,  business  hours,  except  in  the  case 
of  banks,  include  the  whole  day,  unless  there 
be  some  known  custom  or  usage  of  trade 
to  the  contrary.  And  as  the  general  usage 
of  banks  is  to  limit  their  business  transac- 
tions to  certain  hours,  a  presentment  out  of 
banking  hours  is  not  sufficient  Swan  y. 
Hodges,  40  Tenn.  (8  Head)  251,  252. 

BirSIHBSS  HOVSE. 

The  use  of  a  dwelling  house  in  part  by 
boarders  occupying  it  with  the  family  does 
not  render  it  a  business  house,  within  an  or- 
dinance allowing  sales  of  liquor  by  business 


]  houses  in  the  business  portion  of  the  city. 
Shea  V.  City  of  Muncie.  46  N.  E  138.  144,  148 
Ind.  14. 

BUSINESS  IHSTITUTION. 

A  trades  council  is  not  a  business  institu- 
tion; the  only  element  of  business  in  which 
it  was  engaged  being  the  furnishing  to  trades- 
men of  printed  cards  certifying  that  they 
are  proper  persons  for  the  members  of  trades 
unions  to  deal  with,  suitable  to  be  displayed 
in  conspicuous  places  in  such  tradesmen's 
places  of  business,  which  was  supplemented 
by  the  issue  of  a  small  pamphlet  containing 
the  names  and  addresses  of  tradesmen  and 
persons  in  business  in  the  town,  with  .items 
of  information  and  advice;  no  compensation 
being  either  required  or  received  by  the  trades 
council  from  the  tradespeople  for  granting  or 
continuing  such  indorsements.  It  Is  in  no 
sense  a  competing  business  with  the  publica- 
tion of  a  daily  newspaper.  Barr  v.  Essex 
Trades  Council,  30  Atl.  881,  889,  68  N.  J.  Bq. 
101. 

BUSINESS  LOSSES. 

See  "Losses  of  Business.'* 

BUSINESS  MANAGER. 

See  ''Genera^  Business  Manager";  "Man- 
ager." 

BUSINESS  PORTION  OR  SECTION. 

An  ordinance  forbidding  the  sale  of 
liquor  in  the  residence  portion  of  a  city,  and 
permitting  such  sale  only  in  the  ''business 
portion  of  the  city,"  does  not  include  a  cer- 
tain part  of  the  city  partly  used  for  residence 
purposes,  because  a  grocery  or  other  busi- 
ness was  here  and  there  carried  on  therein. 
Shea  V.  City  of  Muncie,  46  N.  E.  138.  144.  148 
Ind.  14. 

In  an  ordinance  granting  a  franchise  for 
lighting  the  streets  of  the  city,  the  words 
"business  section"  mean  that  part  of  the  city 
which  is  mainly  and  chiefly  devoted  to  busi- 
ness purposes  or  uses.  It  is  that  part  in 
which  stores,  factories,  ofllces,  shops,  and  the 
like,  predominate.  The  word -"business"  is 
here  used  in  contradistinction  from  the  word 
"resident"  or  "dwelling"  or  "vacant"  or  "un- 
occupied." Capital  City  Gaslight  Co.  v.  City 
of  Des  Moines,  61  N.  W.  1066,  1070,  03  Iowa, 
547. 

BUSINESS  PURPOSES. 

A  letter  to  the  writer's  clerk,  who  had 
been  engaged  under  a  contract  for  two  years 
to  conduct  the  business  of  a  shipping  agent, 
in  which  letter  the  writer  inclosed  a  remit- 
tance, with  directions  that  it  should  be  ap- 
plied to  "business  purposes,"  would  not  ex- 
clude the  application  of  a  portion  of  it  to 
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the  payment  of  the  clerk's  salary,  in  the  ab- 
sence of  any  evidence  that  the  words  should 
bear  a  restricted  meaning.  Smith  y.  Thomp- 
son, 8  O.  B.  44,  59. 

BUSINESS  TAX. 

By  the  acts  of  1846,  1858,  and  1867,  the 
city  of  Pittsburg  was  empowered  to  levy  and 
collect  a  tax  upon  all  goods,  wares,  and 
merchandise,  and  upon  all  articles  of  trade 
and  commerce,  sold  in  said  city.  By  the  act 
of  1877  it  was  provided  that  the  city  treas- 
urer should  prepare  a  registry  or  list  of  all 
delinquents  in  business  tax,  and  place  the 
same  in  the^ands  of  a  collector,  etc.  Held, 
that  the  business  tax  there  referred  to  was 
the  tax  for  the  sale  of  goods,  wares,  mer- 
chandise, etc,  provided  for  in  the  previous 
acts.  Appeal  of  Keystone  Bridge  Co.  (Pa.) 
7  Ati.  679,  583. 

BUSINESS  TIME. 

Where  an  accident  policy  recites  that 
plaintiff  is  by  occupation  a  locomotive  fire- 
man, a  provision  that  he  should  have  a  cer- 
tain sum  per  week  for  30  weeks'  continuous 
and  total  loss  of  such  ''business  time"  as 
might  result  from  accident,  refers  to  his  oc- 
cupation, and  does  not  mean  that  there  Is  to 
be  no  payment  unless  the  insured  is  incapaci- 
tated from  performing  any  kind  of  business. 
Pennington  v.  Pacific  Mut.  Life  Ins.  CJo.,  52 
N.  W.  482,  483,  85  Iowa,  468,  39  Am.  St  Bep. 
306. 


BUT. 

Am  ezeept. 

"But"  as  used  In  Const,  art  1,  §  9,  pro- 
viding that  "the  right  to  trial  by  Jury  shall 
remain  inviolate  in  criminal  cases,  but  a  Jury 
in  civil  cases  in  all  courts,"  etc.,  is  used  in 
its  customary  meaning  of  "except"  so  that 
the  provision  in  regard  to  civil  cases  is  an  ex- 
ception. First  Nat.  Bank  ▼.  Foster,  61  Pac 
466,  467,  9  Wyo.  157.  54  L.  B.  A.  549. 

In  58  Ohio  Laws,  p.  64,  providing  that 
"this  act  sball  not  affect  the  estate  by  the 
curtesy  of  any  husband  in  the  real  property 
of  his  wife  after  her  decease,  but  during  the 
life  of  such  wife,  or  any  heir  of  her  body, 
such  estate  shall  not  be  taken  for  the  pay- 
ment of  his  debts,"  etc.,  but  means  "except 
that"    Robert  v.  Sliffe,  41  Ohio  St  225,  231. 

The  word  "but,"  as  used  in  Tenn.  Const 
art  2,  S  28,  requiring  all  taxes  to  be  uniform 
and  equal  throughout  the  state,  "but  the 
Legislature  shall  have  the  power  to  tax  mer- 
chants, peddlers,  and  privileges  in  such  man- 
ner as  they  may  from  time  to  time  direct" 
is  significant  of  the  purpose  intended  to  be 
accomplished.  It  indicates  what  follows  in 
an  exception  to  that  which  has  gone  before, 
and  is  not  to  be  controlled  by  It    Its  mean- 


ing Is  that  although  in  taxing  property  the 
Legislature  is  forbidden  to  tax  it  except  ac- 
cording to  its  value,  yet  as  to  merchants, 
peddlers,  and  privileges  the  Legislature  is  not 
to  be  restricted,  but  may  exercise  the  power 
without  restriction  either  to  the  amount  or 
as  to  the  manner  or  mode  of  exercising  the 
power.  Western  Union  Tel.  Co.  v.  Harris 
(Tenn.)  52  S.  W.  748.  752  (citing  JenkinB  ▼. 
Ewin,  55  Tenn.  [8  Heisk.l  456,  478). 

"But"  indicates  the  intention  of  those 
who  use  It  to  limit  or  restrain  the  sense  or 
effect  of  something  which  bad  before  been 
said,  and  is  used  only  with  a  view  of  limiting 
I  or  restraining  the  preceding  language,  and 
not  with  a  view  of  enlarging  it  Stonestreet 
7.  Harrison,  15  Ky.  (5  Lltt)  161,  164. 

The  primary  meaning  of  the  word  "but" 
is  except  and  it  is  manifestly  used  in  that 
sense  in  a  statute  requiring  the  taxation  of 
all  property  but  that  used  for  educational 
and  charitable  purposes.  Chesapeake  &  O. 
B.  Co.  V.  MUler,  19  W.  Va.  408,  436. 

In  a  constitution  providing  that  none  ex- 
cept citizens  shall  be  elected  to  any  office, 
\)ut  the  governor  and  Judges  must  have  at- 
tained the  age  of  80,  the  word  "but"  Indi- 
cates that  the  convention  knew  that  the  first 
clause  expressed  a  general  rule,  and  desired 
to  except  from  it  governors  and  Judges  In 
other  words,  it  is  an  exception  the  same  aa 
if,  after  allowing  all  voters  to  be  chosen  to 
office,  it  had  said,  except  the  governors  and 
Judges  must  have  attained  the  age  of  90. 
State  V.  McAllister,  38  W.  Ya.  485,  602,  18  & 
B.  770,  24  L.  B.  A.  343. 

Am  on  the  oontrary. 

Const  art  9,  S  1,  providing  that  revenue 
shall  be  raised  by  levying  a  tax  by  Yalua- 
tion  so  that  every  person  and  corporation 
shall  pay  a  tax  in  proportion  to  the  value 
of  their  property,  such  value  to  be  ascer- 
tained by  some  person  or  persons  elected  or 
appointed  in  such  manner  as  the  General  As- 
sembly shall  direct  but  the  General  Assembly 
shall  have  power  to  tax  peddlers,  auctioneers, 
brokers,  and  express  interests  or  business, 
and  persons  or  corporations  owning  or  using 
franchises  and  privileges,  in  such  manner 
as  it  shall  from  time  to  time  direct  by  gen- 
eral law,  held,  that  the  word  "but"  Is  used 
in  an  exceptive  or  adversitive  sense,  and 
means  "on  the  contrary"  or  "on  the  other 
hand."  Sterling  Gas  Co.  v.  Higby,  25  N.  £. 
660,  662,  134  111.  557. 

The  word  "but"  as  used  in  Acts  1901, 
c.  4912,  providing  that  when  bonds  of  a  coun- 
ty have  been  issued  they  shall  not  be  hdd 
invalid  on  account  of  any  irregularity  in  the 
proceedings,  but  wherever  disposed  of  for 
value  then  they  shall  be  in  full  force  and 
effect  is  used  conjunctively  in  the  sense  of 

•  "on  the  contrary."    Potter  v.  Lainhart  (Fla.) 

I  33  South.  251,  259. 
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In  a  will  directing  that,  on  the  death  of 
testator's  daughter,  one-half  the  Income  of 
the  residue  of  his  estate  should  be  paid  to  his 
son,  and  upon  decease  of  testator's  wife,  if 
his  son  survive  her,  then  the  whole  of  such 
net  income  should  be  paid  to  the  son  for  life, 
but,  in  case  the  son  should  die  leaving  tes- 
tator's wife  surviving,  then,  during  the  life 
of  such  wife,  the  widow  of  the  son  should  re- 
ceive one-third  of  his  share  of  the  income, 
*'but"  is  almost  identical  in  meaning  with  the 
word  "or,"  which  may  be  substituted  for  It 
In  re  Cox's  Estate,  36  AtL  664,  665,  180  Pa. 
139. 

As  yet  ov  stilL 

"But"  may,  in  order  to  give  effect  to  the 
obvious  Intent  of  a  statute,  be  considered  to 
mean  "yet"  or  "still."  Adams  v.  Yazoo  & 
M.  y.  B.  Co.,  22  South.  824,  826,  76  Miss.  275. 

Am  word  of  llmitatioiu 

In  a  will  providing,  "I  also  give,  devise, 
and  bequeath  to  my  wife,  E.,  all  the  rest  and 
residue  of  my  real  estate,  but,  on  her  decease, 
the  remainder  thereof,  if  any,  I  give  and  de- 
vise to  my  said  children,"  "but"  is  a  word  of 
limitation,  and  shows  that  the  testator  in- 
tended that  the  previous  gift,  which  was  ap- 
parently absolute,  should  not  remain  absolute, 
but  should  be  limited  by  that  which  followed. 
It  indicates  a  proviso,  condition,  or  qualifica- 
tion, and,  in  connection  with  the  rest  of  the 
sentence,  reduces  the  previous  gift  by  carving 
out,  not  an  absolute,  but  a  possible,  remain- 
der for  the  children.  Leggett  T.  Firth,  29  N. 
B.  950,  132  N.  Y.  7. 


BUTCHER. 

The  ordinary  and  natural  understanding 
of  the  word  "butcher"  is  one  who  kills  and 
sells  cattle  for  human  food.  Blumhardt  t. 
Bohr,  17  Atl.  266,  268,  70  Md.  328. 

"Butcher"  means  a  person  who  cuts  and 
sells  meat  as  well  as  a  person  who  actually 
slaughters  animals  and  dresses  the  carcasses. 
Green  v.  State,  19  S.  W.  1055,  66  Ark.  386. 

A  "butcher,"  as  defined  by  Webster,  is 
one  who  slaughters  animals  or  dresses  their 
flesh  for  market;  one  whose  occupation  is  to 
kill  animals  for  food.  It  is  quite  well  to 
designate  one  conducting  a  meat  shop  as  a 
"butcher,"  yet  it  is  perhaps  improper,  and 
it  will  be  more  correct  to  say  that  he  who 
slaughters  the  animals  and  prepares  them 
for  market  is  a  butcher,  while  he  who  sells 
the  flesh  at  a  store  Is  the  keeper  of  a  meat 
market  And  where  an  ordinance  intended 
to  reflate  and  license  the  vending  of  meat 
or  meat  markets  uses  the  word  "butcher," 
as  the  meaning  is  obvious,  and  as  it  has  a 
right  by  its  charter  to  license  such  markets, 
the  word  "butcher"  will  be  construed  to  mean 


the  keeper  of  a  meat  market    Olty  of  Bock- 
vllle  V.  Merchant,  60  Mo.  App.  865,  369. 

Bev.  Law,  {  101,  requiring  butchers  to 
take  out  license,  will  be  held  to  mean  a  per- 
son who  himself  actually  slaughters  the  ani- 
mals to  be  used  as  food;  and,  although  a 
butcher  might,  or  might  not  cut  up  and  sell 
by  retail  in  the  market  the  bodies  of  the  ani- 
mals he  had  slaughtered,  a  person  who  mere- 
ly buys  the  bodies  of  the  animals  already 
slaughtered  for  meat  and  cuts  them  up  and 
retails  them  at  a  market  stall,  is  not  a 
butcher,  within  the  meaning  of  the  law. 
Henback  t.  State,  63  Ala.  623,  526»  25  Am. 
Bep.  650. 

"Butcher,"  as  used  in  Act  1881,  c.  149, 
S  4,  Imposing  a  privilege  tax  on  butchers,  etc., 
means  a  person  who  kills  animals  to  sell  their 
flesh.  It  does  not  include  the  keeper  of  a 
family  grocery  under  a  merchants'  license, 
though  he  may  retail  meat  during  a  small 
part  of  the  year,  limiting  the  business  to  a 
particular  class  of  meats  purchased  from 
farmers.  Bastman  t.  Jackson,  78  Tenn.  (10 
Lea)  162,  168. 

BUTCHER  SHOP, 

As  Store,  see  "Store.** 

It  is  not  necessary  to  constitute  a  butcher 
shop  that  animals  shall  be  actually  slaughter- 
ed and  dressed  there  for  market  but  a  shop 
used  exclusively  for  the  sale  of  meat  is  a 
butcher  shop,  though  no  animals  are  slaugh- 
tered or  dressed  there.  Green  t.  State,  19 
S.  W.  1066,  66  Ark.  386. 

"Butcher  shop"  is  a  synonymous  term 
with  "meat  market"  Wlest  v.  Luyendyk,  41 
N.  W.  839,  840,  78  Mich.  661. 

BUTOHEBJSD. 

The  word  "butchered,**  as  used  in  a  dy- 
ing declaration  that  the  injured  man  had 
been  butchered  by  the  doctors,  simply  means 
killed  in  an  unusual,  cruel,  or  wanton  man- 
ner. State  T.  Oile,  8  Wash.  12,  22,  35  Pac. 
417. 

BUTTER. 

See  "Imitation  Butter";    •'Process  But- 
ter." 

For  the  purpose  of  the  provision  relat- 
ing to  the  sale  of  adulterated  cheese  or  but- 
ter, the  terms  "butter"  and  "cheese"  mean 
the  products  usually  known  by  those  names, 
and  which  are  manufactured  exclusively 
from  milk  or  cream,  or  both,  with  salt  and 
rennet  and  with  or  without  coloring  mat- 
ter.   Bev.  St  Me.  1883,  p.  923,  c.  128,  {  6. 

For  the  purpose  of  the  statutory  pro- 
visions relative  to  the  sale  of  imitation  but- 
ter   and   cheese,    the   terms    "butter"    and 


BUTT£B 


928 


BUY 


"cheese^'  shall  mean  the  products  which  are 
osually  known  by  these  names,  and  are  manu- 
factured exclusively  from  milk  or  cream, 
with  salt  and  rennet,  and  with  or  without 
coloring  matter.  Rev.  Laws  Mass.  1902,  p. 
547,  c  56,  S  35. 

For  the  purposes  of  acts  relating  to  the 
sale  of  imitation  butter,  the  term  "butter" 
shall  be  understood  to  mean  the  product 
usually  known  by  that  name,  and  which  is 
manufactured  exclusively  from  milk  or 
cream,  or  both.  Gen.  St  Minn.  1894,  {  6991. 
The  term  "butter,"  as  used  in  the  chapter 
of  the  Penal  Code  relating  to  adulterated 
dairy  products,  is  understood  to  mean  the 
product  usually  known  by  that  name,  and 
which  is  manufactured  exclusively  from  milk 
or  cream,  or  both.  Rev.  Codes  N.  D.  1899,  S 
7648. 

The  terms  "butter"  and  "cheese"  shall 
be  understood  to  mean  the  products  usually 
known  by  those  names,  and  which  are  manu- 
factured exclusively  from  milk  or  cream,  or 
both,  with  salt,  and  with  or  without  color- 
ing matter,  and,  if  cheese,  with  rennet  Pub. 
St  N.  H.  1901,  p.  402.  c.  127,  {  22. 

The  term  "butter"  shall  mean  the  prod- 
uct usually  known  by  that  name,  manufac- 
tured exclusively  from  milk  or  cream,  or 
both,  with  or  without  salt  or  coloring  matter. 
y.  S.  1894,  i  4340. 

The  word  "butter,"  as  used  in  an  act 
relating  to  oleomargarine,  shall  be  under- 
stood to  mean  the  food  product  usually  known 
as  butter,  and  which  is  made  exclusively  from 
milk  or  cream,  or  both,  with  or  without  com- 
mon salt,  and  with  or  without  additional 
coloring  matter.  U.  S.  Gomp.  St  1901,  p. 
2228.  The  term  "butter,"  as  used  in  an  act 
relating  to  oleomargarine,  is  defined  to  mean 
an  article  of  food,  as  defined  in  Act  Aug.  % 
1886.    Supp.  U.  S.  Comp.  St  1903,  p.  267. 

The  world  has  but  one  understanding  of 
what  is  meant  by  the  word  "butter,"  and  we 
must  assume  that  such  is  the  sense  that  the 
Legislature  used  the  term  in  Pub.  Act  1901, 
No.  22,  entitled  an  act  to  prevent  deception 
in  the  manufacture  and  sale  of  imitation  but- 
ter. A  fair  inference  from  the  statute  is 
that  the  Legislature  undertook  to  prevent 
deception  by  preventing  the  sale  of  any  yel- 
low oleomargarine,  and  it  undertook  to  ac- 
complish this  by  prohibiting  the  coloring  of 
oleomargarine  yellow,  and  this  Is  fairly  with- 
in the  titie.  People  v.  Rotter.  91  N.  W.  167, 
168,  131  Mich.  250. 

Under  the  express  provisions  of  Ohio  act 
to  prevent  deception  in  the  sale  of  dairy  prod- 
uct, the  terms  ''natural  butter  and  cheese 
produced  from  pure,  unadulterated  milk,  or 
cream  from  the  same,"  "butter  and  cheese 
made  from  unadulterated  milk  or  cream," 
"butter  or  cheese,  the  product  of  the  dairy," 
and  "butter  and  cheese,"  shall  be  understood 
to  mean  the  products  usually  known  by  the 


term  "butter  and  cheese,"  and  which  butter 
Is  manufactured  exclusively  from  pure  milk 
or  cream,  or  both,  with  salt  and  with  or 
without  harmless  coloring  matter,  and  which 
cheese  is  manufactured  exclusively  from 
pure  milk  or  cream,  or  both,  with  salt  and 
rennet,  and  with  or  without  any  harmlesa 
coloring  matter  or  sage.  State  v.  Capital 
City  Dairy,  57  N.  B.  62,  64,  62  Ohio  St  3o0, 
57  L.  R.  A.  181. 

BUTTERINE. 

Butterine  or  oleomargarine  is  a  name 
given  to  compounds  resembling  butter  in  ap- 
pearance and  flavor,  put  on  the  market  as 
substitutes  for  it  A  law  requiring  such  sub- 
stitutes to  be  distinctly  labeled  is  within  tbe 
police  power  of  the  state.  Butler  v.  Cham- 
bers. 30  N.  W.  80^  809,  86  Minn.  68,  1  Am. 
St  Rep.  63a 

BUTTY  COLLIERS. 

"Butty  colliers"  are  two  or  more  working 
colliers  who  Join  together  and  enter  into 
agreements  with  their  employers  to  get  coal 
or  iron  from  certain  pits  at  so  much  a  yard 
or  so  much  a  ton,  and  are  in  the  habit  of  do- 
ing work  themselves,  and  of  employing  other 
men  under  them,  to  increase  the  quantity 
raised.    Bowers  t.  Lovekin,  6  EL  &  BL  581 

BUY. 

See  "Agreement  to  Buy.** 

''Buy,"  as  used  in  an  indictment  charging 
that  defendants  did  feloniously,  and  with  in- 
tent to  defraud  a  certain  person,  "buy"  from 
him  a  certain  team  of  horses,  should  be  con- 
strued in  the  sense  of  negotiating,  and  not 
that  the  defendants  gave  a  good  consideration 
for  the  horses  obtained*  Pinney  y.  State, 
59  N.  B.  383,  384,  156  Ind.  167. 

The  phrase,  ''buy  stock  and  carry  it  on  a 
margin,"  in  a  statement  that  a  customer  em- 
ploys a  broker  to  buy  stock  for  him  and  car- 
ry it  on  a  margin,  imports  that  the  stock  shall 
be  actually  bought  and  actually  received  by 
the  broker;  and,  if  in  such  case  the  stock  is 
actually  bought  and  actually  received  by  tbe 
broker,  the  transaction  is  not  within  St 
1890,  c.  437,  providing  that  whoever  contractt 
to  buy  on  margin  any  securities,  having  at 
the  time  no  intention  to  perform  by  actual 
receipt  and  payment  may  sue  for  any  pay- 
ment made,  provided  that  the  other  party 
had  reasonable  cause  to  believe  that  no  in- 
tention to  actually  perform  existed.  Marks 
V.  Metropolitan  Stock  Exch.,  63  N.  B.  410, 
411, 181  Mass.  251. 

As  autl&ority  to  pleds«- 

An  authority  to  buy  and  sell  by  no 
means  implies  authority  to  pledge.  Trent  v. 
Sherlock,  60  Pac  700,  701,  26  Mont  85. 
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Diioovnt  dlHiBsnished. 

Buying  a  note,  as  distinguished  from 
discounting  it,  is  a  transaction  where  the 
seller  does  not  Indorse  the  note,  and  is  not 
accountable  for  it  Farmers*  &  Mechanics' 
Bank  ▼.  Baldwin,  23  Minn.  108,  206,  23  Am. 
Rep.  083;  Newell  v.  First  Nat  Bank  of 
Somerset  13  Ky.  Law  Itep.  775,  777  (citing 
Bout.  Diet);  Nellsville  Bank  v.  TuthlU,  80 
N.  W.  154,  155,  4  Dak.  295  (citing  1  Bouv. 
Law  Diet  tit  "Discount"). 

B17TEB. 

Bee  "Public  Buyer.- 

"Buyer**  is  a  term  used  In  the  law  of 
sales  to  designate  the  person  purchasing  the 
goods  which  is  the  subject  of  a  sale.  Eld- 
ridge  V.  Kuehl,  27  Iowa,  160,  173. 

BUTEB'S  OPTIOir. 

"Buyer's  option,**  as  used  in  an  order  to 
buy  stock  on  a  60  days'  buyer's  option,  means 
with  a  right  on  the  part  of  the  purchaser  to 
take  and  pay  for  it  at  any  time  within  60 
days,  if  he  chooses.  Pickeriner  ▼.  Demerritt, 
100  Mass.  416,  421. 

BUTEB'S  BUS. 

A  contract  of  sale  to  be  sihlpped  to  pur- 
chasers "f.  o.  b.  California,  buyers'  risk,*'  did 
not  impose  on  the  purchasers  the  assumption 
of  the  risk  of  any  damage  resulting  ftom 
improper  packing  or  shipping  in  a  defective 
car,  where  the  seller  was  the  owner  and 
shipper,  but  only  such  risk  as  arose  after  the 
contract  was  entered  into.  Rose  y.  Wein- 
berger 37  S.  E.  868,  112  Ga.  628;  Ro^e  v. 
Weinberger,  84  8.  E.  28,  29,  106  Ga.  633,  75 
Adel  St  Rep.  73. 

BirSTHO  OF  TITLES. 

Buying  of  tities  is  the  buying  or  selling 
of  lands  out  of  the  possession  of  the  vendor, 
and  held  adversely  at  the  time.  This  was 
for  a  long  period  an  offense,  the  contract  be- 
ing cbampertoua  The  sale  of  such  a  titie 
is  not  a  valid  consideration  for  a  promise. 
Whitaker  v.  Gone,  2  Johns.  Gas.  58,  59;  Brin- 
ley  ▼.  Whiting,  22  Mass.  (5  Pick.)  348,  356. 

BY- 

In  its  primitive  sense  the  word  "by"  ex- 
presses relation  to  place,  though  by  its  vari- 
ous, remote,  and  casual  associations  that 
meaning  is  variously  modified.  In  relation 
to  place  it  clearly  does  signify  at  or  near,  but 
its  import  is  more  definite  when  used  to  ex- 
press the  relation  of  time.  In  this  applica- 
tion it  signifies  on  or  before.  The  popular 
signification  of  words,  that  which  use  had 
made  familiar  In  the  affairs  of  men,  must 
be  adopted  In  giving  construction  to  their 
1  Wos.  &  P.— 59 


agreements.    Ferguson  v.  Goleman  (S.  C.)  3 
Rich.  Law,  99,  100,  45  Am.  Dec.  761. 

Lord  Coke  says  that  the  word  "by"  or 
"bye**  signifies  habitation.  Hanna  v.  Nassau 
Electric  R.  Co.,  18  App.  Div.  137,  142,  45  N. 
Y.  Supp.  437,  440. 

As  mooordlns  to* 

In  an  agreement  that  the  Issues  and 
questions  arising  in  one  proceeding  shall  be 
settled  and  determined  by  the  final  judgment 
in  other  proceedings,  "by**  will  be  construed 
to  mean  "according  to.**  "The  preposition 
'by*  is  often  used  in  the  sense,  and  this  is 
one  of  its  definitions."  Haubert  v.  Haworth, 
78  Pa.  (28  P.  P.  Smith)  78,  83.  (citing  Web- 
ster's Diet). 

Aceney  incUeatacL 

"By  Its  trustees,'*  as  used  in  a  declara- 
tion stating  that  an  action  was  brought  by 
the  Fifth  Baptist  Ghurch,  by  its  trustees, 
are  not  a  part  of  the  name  of  the  plaintiff, 
but  are  Inserted,  like  "by  attorney"  or  "next 
friend,*'  to  indicate  by  whose  agency,  and 
not  in  whose  behalf,  the  action  is  brought 
Baltimore  A  P.  R.  Go.  v.  Fifth  Baptist 
Church.  11  Sup.  Ot  185,  186^  137  U.  8.  568, 
84  L.  Ed.  784. 

**By,  per,  pro,"  attached  to  a  signature, 
and  adding  a  description  thereto,  such  as 
"cashier,"  "secretary,"  "president"  or 
"agent'*  suflSciently  indicates  and  shows  that 
such  person  signed  an  ofl^clal  name  in  the 
capacity  stated  alone,  and  not  personally. 
The  use  of  the  words  "by,"  "per,'*  or  "pro" 
does  not  necessarily  add  to  the  certainty  of 
what  is  thus  expressed,  and  it  is  common  to 
use  these  words  in  commercial  business,  it 
being  suflScientiy  understood  that  the  paper 
is  signed  by  the  ofilcer  or  agent  named,  and 
for  the  corporation.  Liebscher  v.  Kraus^  48 
N.  W.  166,  167,  74  Wis.  387,  5  L.  R.  A.  496» 
17  Am.  St  Rep.  171. 

"Injuries  done  to  person  or  property,"  as 
used  in  Rev.  Code,  1845,  ft  1,  subdiv.  4,  mak- 
ing steamboats  liable  for  injuries  done  to 
persons  or  property  by  said  boat  or  vessel, 
means  injuries  in  which  the  boat  is  an  agent 
such  as  collisions  and  the  like,  and  does  not 
embrace  the  act  of  the  captain  thereof  in 
putting  an  employ^  ashore  in  violation  of  the 
contract  of  employment  Blass  v.  The  Rob- 
ert Campbell,  16  Mo.  266,  267. 

The  provision  that  an  application  for  a 
writ  of  certiorari  must  be  made  **by  or  in 
behalf  of  the  party  aggrieved  authorizes 
verification  by  a  duly  authorized  attorney. 
In  re  Belmont,  81  N.  T.  Supp.  280,  281.  40 
Misc.  Rep.  133. 

As  alongside. 

Logs  found  in  a  mill  pona  on  ine  line  of 
a  railroad,  and  three  or  four  rods  from  it 
may  well  be  said  to  be  "lying  by  the  rail- 
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road.**    Hopkins  t.  Bays,  44  AtL  102»  68  N. 
H.  164^  73  Am.  St.  Rep.  5&4. 

Am  alone  tlie  line  of. 

Where  a  deed  described  the  line  of  the 
premises  Intended  to  be  conveyed  as  running 
by  the  land  of  D.  the  word  '*by"  Is  to  be  con- 
strued as  meaning  *'aIong  the  line  of/'  and 
not  as  meaning  **oyer"  or  **across."  Bailey 
V.  White,  41  N.  H.  837,  343. 

As  used  In  a  deed  stating  one  call  to 
Smith's  land,  and  thence  by  said  Smith's  land 
to  a  certain  point,  means  along  the  external 
boundary  of  the  land.  "The  word  *by'  does 
not  mean  *over,*  or  'across,'  but  along  the 
line  of  Smith's  land,  and  such  is  both  its  legal 
and  common  acceptation."  Peaslee  t.  Gee, 
19  N.  H.  273,  277. 

The  words,  'to"  "from,"  and  "by,"  when 
used  to  express  boundaries,  ordinarily  mean 
terms  of  exclusion,  and  are  always  to  be 
understood  in  that  way,  unless  there  Is  some- 
thing In  the  connection  which  makes  it  man- 
ifest that  they  were  used  in  a  different  sense. 
Wells  y.  Jackson  Iron  Mfg.  Co..  48  N.  H.  491, 
537. 

Bounding  of  one  piece  of  land  "by"  an- 
other piece,  whether  such  other  be  long  or 
narrow,  or  in  any  other  form,  locates  the 
line  at  an  edge,  and  not  through  the  mid- 
dle of  the  adjoining  premises.  Woodman  y. 
Spencer,  64  N.  H.  507,  511. 

Am  mt  request  of. 

A  complaint  charged  that  the  plaintiff, 
as  treasurer  of  a  corporation,  acting  under 
the  direction  of  its  directors,  expended  $800 
in  its  behalf  oyer  and  above  his  receipts 
from  its  funds,  and  that  the  corporation  was 
Indebted  to  him.  Held,  that  the  phrase  **un- 
der  and  by  the  direction  of  the  board  of  di- 
rectors" simply  meant  that  the  expenditures 
were  made  at  the  request  of  the  company. 
Simmons  v.  Sisson,  26  N.  Y.  264,  275. 

As  in. 

In  Const  art  4,  S  24,  providing  that  no 
tottery  shall  be  authorized  "by  this  state," 
the  phrase  "by  this  state,"  is  synonymous 
with  the  phrase  "in  the  state,"  and  the  ef- 
fect of  the  provision  is  not  only  to  limit  the 
legislative  power  to  create  public  lotteries 
to  be  conducted  and  managed  solely  by  the 
state  for  the  purpose  of  raising  revenues,  but 
it  also  prohibits  the  state  from  authorizing 
any  lottery  for  any  purpose,  public  or  pri- 
vate.   State  V.  Overton,  16  Nev.  136,  149. 

As  on  or  before. 

Where  an  order  for  goods  made  subject 
to  countermand  "by  a  certain  time"  was  al- 
tered by  the  writing  of  the  word  "before" 
over  the  word  "by,"  the  alteration  was  imma- 
terial, it  not  having  changed  the  meaning  of 
the  order.  Express  Pub.  Co.  v.  Aldine  Press, 
17  AtL  60S,  609,  126  Pa.  347. 


A  contract  to  do  a  certain  thing  or  com- 
plete work  "by  a  certain  time"  should  be 
construed  to  require  completion  of  the  con- 
tract before  the  time  spedfled.  Bankin  v. 
Woodworth,  8  Pen.  A  W.  48. 

"By,"  as  used  in  a  contract  to  deliver 
barley,  requiring  a  delivery  by  a  certain  day. 
is  practically  synonymous  with  "on"  or  '^be- 
fore"  that  day,  and  hence  It  was  no  fatal 
variance  that  the  declaration  alleged  that  the 
contract  required  a  delivery  on  or  before  the 
day.  Coonley  t.  Anderson  (N.  Y.)  1  Hill, 
519,  522. 

"By,"  in  a  notice  that  premises  wiU  be 
vacated  by  January  1st  evidently  meant  tbat 
the  premises  would  be  vacated  when  that 
time  had  arrived;  that  is  to  say,  before  tbat 
time.  Wilson  v.  Boderaan,  8  &  E.  855,  357, 
30  S.  G.  210. 

"By,"  as  used  in  bill's  Ann.  Laws,  S  5CL, 
providing  that  appellant  must  by  the  second 
day  of  next  term  file  with  the  clerk  a  tran- 
script means  "on"  the  second  day,  and  not 
"before."  Wachsmuth  v.  Boutledge,  51  Ptc 
443,  444,  36  Or.  307  (citing  Bichardaon  v. 
Ford,  14  lU.  [4  PeckJ  332). 

The  word  "by,**  as  used  in  a  contract  for 
the  construction  of  a  building,  and  contain- 
ing a  stipulation  that  the  contractor  shall 
finish  the  house  by  April  1st  means  before 
April  Ist  Miller  v.  Phillips,  31  Pa.  (7  Casey) 
218,221. 

"By"  has  many  significations,  but  when 
used  to  designate  a  terminal  point  of  time  it 
is  defined  by  the  Century  Dictionaij  to  mean 
*;not  later  than;  as  early  as";  the  Standard 
defines  it  "not  later  than";  and  Webster, 
"not  later  than;  as  soon  as";  and,  as  used  ii 
an  agreement  that  a  subscription  was  not 
to  be  binding  unless  a  certain  sum  was  sub- 
scribed "by  July  1st"  meant  that  the  whole 
amount  should  be  subscribed  not  later  than 
July  1st  Elizabeth  City  Cotton  MUls  v.  Dnn- 
stan,  27  S.  B.  1001,  121  N.  a  12;  ei  Am.  St 
Bep.  654. 

The  word  "^y,**  as  used  in  an  order  ex- 

tending  the  time  for  a  party  to  file  his  no- 
tice of  motion  for  a  new  trial  from  December 
23,  1878,  until  January  9,  1879,  and  also  o^ 
dering  that  the  bUl  of  exceptions  and  state* 
ment  be  filed  "by"  January  20,  1879,  allows 
the  party  to  file  his  bill  of  exceptions  and 
statement  on  January  20,  1879.  Hlgley  ▼• 
GUmer,  3  Mont  433,  438. 

In  an  option  given  February  7th,  provid- 
ed no  better  offer  was  received  that  day  by 
mail,  to  dose  "by  February  8th"  includes  the 
latter  day.  Blalock  T.  Clark,  46  &  B.  642; 
643,  133  N.  C.  306. 

As  tlirousli  ike  means  of. 

"By,"  as  used  in  Stock  Corporation  Law. 
S  48,  providing  that  no  conveyance  or  transfer 
of  any  property  by  any  corporation  whidi 
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sbal]  have  refused  to  pay  any  of  its  notes 
or  other  obligations,  when  due  by  It  or  any 
of  its  officers,  directors,  or  stockholders!,  will 
be  construed  as  equivalent  to  the  phrase 
"through  the  means,  act,  or  instrumentality 
of,'*  so  that  the  section  would  read,  "no  con- 
veyance, assignment,  or  transfer  of  any  prop- 
erty of  any  such  corporation  by  it,  x>r  effect- 
ed tlm>ugh  the  means,  act,  or  instrumentality 
of  any  one  who  is  an  officer,  director,  or 
stockholder  thereof,  shall  be  valid;'*  and 
hence  it  is  not  necessary  that  a  director 
should  act  officially  in  making  the  transfer. 
O'Brien  v.  East  River  Bridge  Ck>.,  66  N.  Y. 
Snpp.  20e,  208,  36  App.  Div.  17. 

In  Oen.  St  c.  161,  §  64,  providing  that 
whoever  designedly,  by  false  pretense,  ob- 
tains any  property  from  another,  shall  be 
punished,  the  phrase  ''false  pretense"  is  sub- 
stantially equivalent  to  the  words  "by  means 
of  a  false  pretense"  or  "under  false  color 
and  pretense,"  and  an  indictment  charging 
that  the  defendant  obtained  goods  under  a 
false  and  fraudulent  pretense  was  sufficient 
to  meet  the  requirements  of  the  statute. 
Commonwealth  v.  Walker,  108  Mass.  809, 
313. 


In  a  complaint  under  St  1869,  c  415,  I 
32,  for  the  unlawful  selling  of  intoxicating 
liquor,  a  description  of  the  person  to  whom 
the  sale  was  made  as  a  certain  person  whose 
name  is  not  known  "by"  the  complainant 
will  be  construed  to  mean  "to,"  and  there- 
fore to  be  sufficiently  precise  and  formal, 
though  the  preposition  "to"  should  have  been 
used  instead  of  "by"  in  averring  complain- 
ant's want  of  knowledge  of  the  name  of  the 
person  to  whom  the  liquor  was  sold.  €k)m- 
monwealth  v.  Oriffln,  106  Moss.  176,  170. 

As  the  whole  leagtli  of. 

A  description  in  a  deed,  which  described 
the  line  bounding  the  property  as  running 
"thence  by  the  lands"  of  a  certain  person, 
does  not  indicate  that  the  whole  of  the  line 
is  along  the  lands  designated.  If  the  line 
ran  partially  so  only,  it  would  answer  the 
description.  Rieglesville  Del.  Bridge  Co.  v. 
Bloom,  7  Atl.  478,  479»  48  N.  J.  liSW  (19 
Vroom)  868. 

By  a  liay,  ereek,  poad»  river,  alonsliy 
•trait,  or  itream. 

The  words  "to,"  "by,"  "along,"  "with," 
"In,**  "up,"  or  "down,"  a  creek,  river,  slough, 
strait,  or  bay,  mean  the  middle  of  the  main 
channel  thereof,  unless  otherwise  expressed. 
PoL  Code  Cal.  1903,  S  3906;  PoL  Code  Mont 
1895,  f  4106. 

The  words  ''by  the  pond,"  used  to  des- 
ignate a  boundary  of  land,  are  to  be  construed 
as  fixing  the  boundary  in  the  center  of  the 
pond.  Lowell  v.  Robinson.  16  Me.  367,  361, 
33  Am.  Dec.  671. 


''By,**  as  used  in  grant  of  land  bounded 
by  a  fresh  water  stream,  means  to  the  thread 
of  the  stream.  Morgan  v.  Reading,  11  Miss. 
(8  Smedes  A  M.)  366,  399. 

A  deed  in  which  it  is  recited  that  part 
of  the  land  is  "bounded  by  the  river"  means 
that  the  grant  extends  to  the  thread  of  the 
river.    Lunt  v.  Holland.  14  Mass.  149,  160. 

A  deed,  the  description  of  which  recites 
that  the  property  conveyed  is  bounded  on  one 
side  "by"  a  certain  river,  means  that  the 
grantee  takes  title  to  the  bed  of  the  water 
course.  Hayes'  Bx'r  v.  Bowman  (Va.)  1 
Rand.  417,  420. 

By  a  bigliway  or  atreet. 

Where,  in  stating  the  course  of  a  line 
along  a  river,  it  is  described  as  running  to  a 
stake  by  the  river,  the  word  "by"  makes  the 
river  a  boundary.  Rix  v.  Johnson,  6  N.  H. 
620,  622,  22  Am.  Dec  472. 

A  boundary  "on  a  stream,"  or  "by  a 
stream,"  or  "to  a  stream,"  includes  the  flats, 
at  least  to  low-water  mark,  and,  in  many 
cases,  to  the  middle  thread  of  the  river. 
Thomas  T.  Hatch  (U.  S.)  23  Fed.  Cas.  946, 
949. 

A  deed  describing  land  as  bounded  "by" 
a  highway  or  street  is  to  be  construed  as 
including  the  land  to  the  center  of  the  street 
or  highway.  Fraser  v.  Ott,  30  Pac.  793,  794, 
96  Cal.  661 ;  Baltimore  &  O.  R.  Co.  v.  Gould, 
8  Aa  764,  766,  67  Md.  60;  Hollenbeck  v. 
Rowley,  90  Mass.  (8  Allen)  473,  476;  Hollo- 
way  V.  Delano,  18  N.  Y.  Supp.  700,  708,  64 
Hun,  27;  Cochran  v.  Smith,  26  N.  Y.  Supp. 
103,  106,  73  Hun,  697 ;  Firmstone  v.  Spaeter, 
26  Atl.  41,  150  Pa.  616,  30  Am.  St  Rep.  851; 
Lee  V.  Lee  (N.  Y.)  27  Hun,  1,  4. 

As  used  in  a  deed  describing  land  as 
bounded  "by  a  public  highway  or  street,"  It 
will  be  considered  as  bounded  by  the  center 
of  the  street,  unless  it  clearly  appears  that 
it  was  intended  to  make  the  side  line  of  the 
street  a  boundary  instead  of  the  center. 
Moody  V.  Palmer,  60  Cal.  31,  36. 

''There  can  be  no  doubt  that  ordinarily, 
when  one  conveys  property  bounded  'by  a 
street'  then  actually  opened  and  used,  in  the 
absence  of  any  fact  to  show  a  contrary  in- 
tent, the  description  will  be  deemed  to  carry 
the  title  to  the  center  of  the  highway.  But 
that  presumption  is  not  a  conclusive  pre- 
sumption of  law.  It  is  only  a  presumption 
of  fact,  existing  because  of  what  is  supposed 
to  be  the  intention  of  the  parties  to  the  trans- 
action, and  it  is  subject  to  be  overruled,  and 
another  construction  given  to  the  deed,  if  a 
contrary  intention  can  fairly  be  inferred  by 
reference  to  the  situation  of  the  lands  and 
the  condition  and  relations  of  the  parties 
to  them.  This  presumption  arises  from  the 
fact  that  ordinarily  the  state,  when  it  takes 
land  for  highway  purposes,  does  not  take 
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the  fee  of  the  property,  but  only  the  right  to 
use  and  occupy  the  land  so  taken  for  the 
I)urposes  of  the  highway,  leaving  the  naked 
fee  in  the  owner  for  whom  the  land  is  taken ; 
and  when  that  owner  conveys  land  abutting 
upon  the  highway,  if  the  fee  of  the  highway 
did  not  also  pass  to  his  grantee,  there  would 
be  left  a  strip  of  land  the  width  of  the  high- 
way, as  to  which  the  original  owner  would 
own  the  fee,  without  any  rights  except  to 
use  it  as  a  highway,  and  the  abutting  owner, 
not  having  the  fee,  would  have  no  power  to 
enforce  his  rights  against  a  person  who 
sought  to  use  the  highway  for  any  purpose 
to  which  it  was  not  properly  to  be  devoted. 
To  obviate  this,  it  has  been  held  that,  al- 
though the  highway  was  not  included  in 
terms  in  the  deed,  yet,  where  land  is  con- 
veyed bounded  by  an  existing  highway,  the 
fee  did  pass  to  the  abutter;  but,  where  the 
fee  of  the  land  used  for  the  highway  is  own- 
ed by  the  state,  that  presumption  cannot 
arise,  nor  is  there  any  reason  for  its  exist- 
ence." Graham  v.  Stern,  64  N.  Y.  Supp. 
728,  729,  51  App.  Div.  406. 

Where  a  part  of  the  description  In  a 
deed  read  "thence  by  said  road"  easterly  to 
the  place  of  beginning,  the  phrase  "thence  by 
said  road"  meant  a  grant  to  the  margin  of 
the  road,  and  did  not  carry  title  to  any  of 
the  land  embraced  within  the  road.  Sibley 
V.  Holden,  27  Mass.  (10  Pick.)  249,  20  Am. 
Dea  521. 

A  conveyance  of  real  estate  describing 
the  property  as  "by  and  along"  a  certain 
public  highway  does  not  carry  with  it  the 
fee  to  the  center  of  the  road  as  part  and 
parcel  of  the  grant  Peabody  Heights  Go. 
V.  Sadtler,  63  Md.  533,  537,  52  Am.  Rep.  519. 

In  the  case  of  land  bounded  "by  a  high- 
way," the  grant  extends  to  the  center  of  the 
highway;  but  where  it  is  bounded  by  and 
along  the  side  of  such  highway,  the  bound- 
ary is  fixed  at  the  side  thereof,  leaving  still 
in  the  grantor  the  fee  of  the  land  over 
wtiich  the  highway  passes,  subject  only  to 
the  easement  of  public  right  of  way.  Ohlld 
V.  Starr  (N.  Y.)  4  Hill,  369.  882. 

Where  a  conveyance  of  city  lots  describ- 
ed the  premises  as  bounded  "southerly  by 
the  northerly  line  or  side  of  T.'s  lane,"  the 
grantee  was  limited  to  the  northerly  side  of 
the  lane,  and  the  description  did  not  carry 
him  to  the  center  thereof.  Jones  v.  Ck)wman, 
4  N.  Y.  Super.  Ot  (2  Sandf.)  234,  237. 

A  grant  of  land  described  as  bordering 
"on,  along,  or  by"  a  highway  will  by  legal 
implication  carry  a  fee  to  the  center  of  a 
road,  as  the  law  never  presumes  that,  in 
parting  with  his  interest  in  the  land  adjoin- 
ing a  public  way,  the  grantor  meant  to  re- 
serve the  fee  in  the  way  subject  to  the  pub- 
lic easement  But  this  presumption,  like  all 
other  presumptions,  may  be  rebutted,  and  if 
It  plainly  appears  from  the  language  used 


and  the  nature  of  the  property  that  the 
grantor  meant  to  limit  the  grant  to  the  line 
of  the  road,  and  reserve  for  himself  'the  fee 
in  the  roadbed  subject  to  the  use  of  it  bj 
the  public  as  a  highway,  then,  of  course,  this 
plainly  expressed  intention  must  prevail 
So  a  deed  conveying  land  by  metes  and 
bounds,  where  one  of  the  boundary  lines  is 
described  as  "extending  to  a  post  standing 
on  the  south  side  of  the  road,  thence  bound- 
ing the  road  north  87  degrees  west,**  estab- 
lishes a  boundary  at  the  side,  and  not  at 
the  center,  of  the  highway.  Hunt  y.  Brown. 
23  Atl.  1029,  75  Md.  48L 

The  phrase  "by  said  road  on  the  east- 
erly and  northerly  side  thereof,"  as  descrip- 
tive of  the  boundary  of  land,  will  be  con- 
strued, unless  a  contrary  intent  appears  on 
the  face  of  the  deed  of  the  land,  to  fix  the 
line  as  the  easterly  and  northerly  side  of  the 
road,  and  not  at  the  center  line  of  the  road. 
Holmes  v.  Turner's  Falls  Co.,  8  N.  B.  616, 
651,  142  Mass.  590. 

A  description  In  a  deed  in  which  one 
boundary  is  given  as  a  line  running  by  the 
highway,  and  by  the  land  of  another,  shows 
an  intention  to  make  the  line  of  an  adjoin- 
ing landowner  the  boundary  line  in  that  di 
rection.  Thompson  t.  Major,  58  N.  H.  242. 
245. 

By  a  mountain  or  ridffe. 

The  words  •^o,"  "on,'''  "along."  •'with," 
or  "by"  a  mountain  or  ridge,  mean  summit 
point,  or  summit  line,  unless  otherwise  ex- 
pressed. Pol.  Code  Cal.  1903,  S  3905;  PoL 
Code  Mont  1895,  I  4105. 

By  the  shore  line. 

The  words  "along,"  "with,"  "by,"  or 
"on,"  the  shore  line,  mean  on  a  line  parallel 
with  and  three  miles  from  the  ahore,  PoL 
Ck>de  Gal.  1903,  S  8907. 

BY  ANT  FAI.SB  PRirrEir8& 

The  false  assertion  of  possession  of  mon- 
ey, on  the  credit  whereof  goods  were  ob- 
tained, is  a  false  pretense  within  Act  Jnlr 
12,  1842,  S  21,  P.  li.  345,  providing  that  "every 
person  who,  with  intent  to  cheat  or  defraud 
another,  shall  •  •  •  by  any  faise  pre- 
tense whatever,  obtain  from  any  person  tsy 
money,"  etc.  Commonwealth  v.  Bardi<^  2 
Pa.  (2  Barr)  163,  164,  44  Am.  Dec.  186^ 

BY  AUTHORITY. 

Where  the  phrase  '^j  authority"  ii 
printed  on  the  title  page  of  a  volume  par- 
porting  to  contain  the  laws  of  another  state, 
such  phrase  sufBciently  shows  that  it  is 
printed  by  the  authority  of  the  Legislature 
of  that  state,  and  hence  warrants  its  admis- 
sion in  evidence.  Merrifleld  ▼•  Bobbinai  74 
Mass.  (8  Gray)  150,  151* 
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The  phrase  "by  authority  of,"  as  used  In 
a  recital  In  municipal  bonds  to  the  effect 
that  they  are  issued  by  authority  of  the  pro- 
visions of  a  given  statute,  means  an  asser- 
tion that  in  issuing  the  bonds  the  provisions 
of  the  statute  designated  have  been  followed 
or  conformed  to.  Bates  v.  Riverside  Inde- 
pendent School  Dist.  (U.  S.)  25  Fed.  1»2,  184. 

BY  OONFESSION. 

See  "Judgment  by  Confession." 

As  used  in  a  justice's  Judgment  docket 
declaring  that  judgment  was  entered  "by 
confession,"  the  term  •*by  confession"  la  sur- 
plusage, and  was  evidently  inadvertently 
used  as  synonymous  with  the  words  by  con- 
sent Jewett  v.  Sunback,  68  N.  W.  20,  22»  6 
8.  D.  111. 

BT  THE  COURT. 

Where  in  partition,  after  a  trial  by  Jury 
as  to  certain  issues,  the  action  is,  by  consent 
of  the  parties,  proceeded  with  before  the 
court,  and  It  makes  additional  findings  of 
facts,  the  trial  is  not  "by  the  court  without  a 
Jury."  Bowen  t.  Sweeney,  88  N  B.  271,  143 
N.  Y.  349. 

BT  BIREOT  UHE. 

Where  a  portion  of  a  tract  of  land  was 
bounded  with  reference  to  a  stream,  it  was 
held  that  the  terms  "by  direct  line"  showed 
that  the  meander  of  the  stream  was  not  in- 
tended, but  that  it  was  Intended  to  close  the 
survey  by  a  single  line  drawn  from  one  point 
to  another.  Thomas'  Lessee  t.  Godfrey  (Md.) 
8  Gill  A  J.  142,  152. 

BY  THE  DRINK. 

Rev.  St.  1845,  p.  848,  declares  that  all 
accounts  of  grocers  or  other  retailers  of 
spirituous  liquors,  for  liquors  retailed,  sold, 
or  delivered  for  a  greater  or  higher  amount 
than  50  cents,  shall  be  void,  excepting  that 
tlie  act  should  not  prevent  any  grocer,  retail- 
er, or  other  person  from  selling  spirituous  llq- 
aors  in  larger  quantities  than  a  quart,  and 
recovering  for  the  same.  In  an  action  to 
recover  on  an  account,  where  the  evidence 
sbowed  that  a  large  part  of  the  account  was 
for  whisky  sold  to  the  defendant,  "by  the 
drink**  could  not  be  construed  to  mean  a 
quart,  so  as  to  bring  the  sale  within  the  pro- 
vision of  the  exception  of  the  act,  but  clearly 
meant  sales  at  retail  in  quantities  less  than 
a  quart  Sapplngton  t.  Carter,  67  111.  482, 
iS5. 

BY  ESTIMATIOir. 

The  words  "contained  by  estimation,** 
following  a  description  of  land  In  a  deed,  in- 
dicates that  the  statement  of  the  quantity  of 
acres  in  a  deed  is  mere  matter  of  description. 


not  of  the  essence  of  the  contract,  and  the 
buyer  takes  the  risk  of  the  quantity  if  there 
be  no  intermixture  of  fraud  in  the  case. 
Jenkins  v.  Bolglano,  53  Md.  407,  420;  Weart 
V.  Rose,  16  N.  J.  Eq.  (1  C.  B.  Green)  290,  297; 
Stebbins  v.  Eddy  (U.  S.)  22  Fed.  Cas.  1192, 
1194. 

Where  a  deed  describes  the  land  con- 
veyed as  a  specified  number  of  acres  by  esti- 
mation, the  phrase  "by  estimation"  intimates 
that  a  positive  declaration  as  to  quantity 
was  not  intended;  but  where  there  is  a  gross 
error  in  the  estimated  quantity,  the  party  in- 
jured will  be  relieved  in  equity,  as  for  in- 
stance where  a  mortgage  was  executed  upon 
real  estate  to  secure  the  payment  of  the  bal- 
ance of  purchase  money,  and  the  dilTerence 
between  the  quantity  of  land  expressed  in 
the  deed  and  that  actually  contained  in  the 
tract  was  greater  in  value  than  the  amount 
scciu*ed  by  the  mortgage,  the  vendee  was  en- 
titled to  abatement  Mendenhall  v.  Steckel, ' 
47  Md.  453,  465,  28  Am.  Rep.  481. 

*The  terms  'by  estimation,'  'more  or 
less,'  or  other  expressions  of  similar  import, 
added  to  a  statement  of  quantity,  are  only  to 
be  considered  as  covering  inconsiderable  or 
small  differences  one  way  or  the  other,  and 
do  not  in  themselves  determine  the  charac- 
ter of  the  sale."  Hays  v.  Hays,  25  N.  B. 
600.  126  Ind.  92,  11  L.  R.  A.  376. 

A  contract  for  the  sale  of  goods  said  to 
contain  a  certain  quantity  **by  estimation"  is 
to  be  construed  to  authorize  only  such  a 
slight  variation  from  the  quantity  designated 
in  the  contract  as,  from  the  circumstances 
of  the  case  or  the  nature  of  the  articles,  may 
seem  reasonable  to  the  court  Brawley  v. 
United  States,  96  U.  S.  168,  171,  24  L.  Ed. 
622. 

^'Containing  by  estimation,"  as  used  in  a 
deed  reciting  that  the  premises  conveyed  con- 
tained by  estimation  a  certain  number  of 
square  feet,  is  equivalent  to  the  words  "more 
or  less,"  and  such  words  control  the  state- 
ment of  the  quantity  or  of  the  length  of  the 
lines,  so  that  the  purchaser  will  not  be  enti- 
tled to  relief  under  a  written  contract  to  sell. 
Tarbell  v.  Bowman,  103  Mass.  341,  344. 

BY  FIBE. 

See  "Loss  by  Plre.* 

BY  THE  FIRST  BOAT. 

An  order  for  goods  which  directed  that 
they  be  forwarded  "by  the  first  boat"  meant 
that  they  should  be  forwarded  at  the  earliest 
opportunity.  Johnson  v.  Chambers,  12  Ind. 
102,  113. 

BY  FORCE  OF. 

A  reinsurance  policy  by  which  the  Insur- 
er agreed  to  pay  all  such  sums  as  the  insured 
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may,  •'by  force  of  anch  policies,"  become  lia- 
ble to  pay,  renders  the  insurer  liable  where 
the  insured  was  compelled  to  pay  for  a  fall- 
ore  to  keep  alive  a  certain  policy  by  receiving 
payments  when  tendered.  It  being  by  the 
force  of  the  contract  that  the  insured  became 
liable.  Fisher  v.  Hope  Mut  Life  Ins.  Co.,  69 
N.  Y.  161,  163;  Fischer  v.  Same,  40  N.  Y. 
Super.  Ct  (8  Jones  &  S.)  291,  299. 

BY  THE  HANDS  OF  JTTSTIOE. 

See  "Die  by  the  Hand  of  Justice.** 

BY  HIS  EXPBESS  BIBEOTION. 

Where  it  appeared  that  the  witness 
wrote  the  testator's  name  at  the  end  of  the 
will  "at  his  own  request,"  the  jury  might  in- 
fer that  he  wrote  it,  in  the  words  of  the  stat- 
ute, "by  his  express  direction,"  which  means 
>  that  the  authority  for  it  must  be  actively  and 
positively  conferred,  not  passively  by  silent 
acquiescence.  Barr  t.  Graybill,  13  Pa.  (1 
Harris)  896,  399. 

BY  HIS  OWN  AOT. 

See  "Die  by  His  Own  Hand  or  Act" 

BY  HIS  OWN  HANB. 

See  "Die  by  His  Own  Hand  or  Act" 

BY  THE  INBHBffNIFIEB. 

As  used  in  the  condition  of  a  credit  In- 
surance policy  to  a  firm,  providing  that  it 
should  be  void  in  the  event  of  discontinuance 
of  business  ''by  the  indemnified,"  the  phrase 
quoted  has  relation  to  the  act  of  the  indemni- 
fied (either  his  voluntary  act  or  the  conse- 
quence of  his  voluntary  act),  and  not  to  the 
death  of  one  of  the  firm.  American  CredU 
Indemnity  Co.  v.  Cassard,  34  Atl.  703,  704,  83 
Md.  272. 

BY  THE  X^W  OF  THE  X.ANB. 

The  term  "by  the  law  of  the  land,"  etc., 
in  Bill  of  Rights,  art  12,  providing  that  "no 
man  shall  be  arrested.  Imprisoned,  etc.,  but 
by  the  judgment  of  his  peers,  or  the  law  of 
the  land,"  cannot  we  think,  be  used  in  their 
most  bald  and  literal  sense,  to  mean  the  law 
of  the  land  at  the  time  of  the  trial,  because 
the  laws  may  be  shaped  and  altered  by  the 
Legislature  from  time  to  time,  and  such  a 
provision,  intended  to  prohibit  the  making  of 
any  law  Impairing  the  ancient  rights  and  lib- 
erties of  the  subject  would  under  such  a  con- 
struction be  wholly  nugatory  and  void.  The 
Legislature  might  simply  change  the  law  by 
statute,  and  thus  remove  the  landmark  and 
the  barrier  Intended  to  be  set  up  by  this  pro- 
vision in  the  Bin  of  Rights.  It  must  there- 
fore have  Intended  the  ancient  established 
law  and  course  of  legal  proceedings,  by  an 
adherence  to  which  our  ancestors  In  Bngland, 


before  the  settlement  of  this  country,  and  tbe 
emigrants  themselves  and  their  descendants, 
had  found  safety  for  their  personal  rights. 
Jones  V.  Bobbins,  74  Mass.  (8  Gray)  329,  342, 
343  (quoting  2  Kent,  Comm.  [6th  Ed.]  1^ 

BY  MEASB  OF. 

A  policy  of  insurance  conditioned  to  pay 
all  loss  which  might  happen  **hy  means  of 
fire"  would  not  cover  a  loss  occasioned  by  re- 
moval of  the  goods  from  the  building  on  ac- 
count of  fire  in  contiguous  property,  thougli 
there  was  a  reasonable  apprehension  that  the 
goods  would  be  reached  by  the  flames.  Hll- 
Her  V.  Allegheny  County  Mut  Ins.  Co,  8  Pa. 
(8  Barr)  470,  471,  46  Am.  Dec.  65a 

An  Indictment  alleging  that  the  killing 
was  done  "with  and  by  means  of*  poison 
sufi3ciently  charges  the  mode  of  killing. 
State  T.  Labounty,  21  Aa  780^  731«  63  Yt 
374. 

BY  OPBRATIOir  OF  X^W. 

See  "Surrender  by  Operation  of  Law." 

The  term  •'by  operation  of  law,**  as  used 
In  relation  to  assignments — ^that  Is,  assign- 
ments by  operation  of  law — means  cases 
where  the  title  or  right  of  property  vests  Id 
a  person,  not  by  his  own  act  or  agreement 
but  by  the  single  operation  of  law,  as  in  the 
case  of  the  devolution  of  title  upon  an  ad- 
ministrator, or  where  the  estate  of  an  intes- 
tate is  cast  upon  the  heir.  Burke  y.  Backus, 
53  N.  W.  458,  459,  51  Minn.  174. 

Civ.  Code,  S  1511,  providing  that  faihne 
to  perform  an  executory  contract  shall  be  ex- 
cused where  it  is  prevented  "by  operation  of 
law,"  means  an  interference  by  some  posltlye 
legal  rule  or  enactment;  and  a  writ  sued  oat 
by  a  private  litigant  will  not  ezcuae  the  non- 
performance of  a  contract,  although  it  may 
deprive  the  contractor  of  the  means  of  per- 
formance, but  such  deprivation  is  not  by 
operation  of  law;  it  is  the  act  of  an  Individ- 
ual, and  not  of  the  government.  Klauber  v. 
San  Diego  Street  Gar  Co.,  80  Pac  566^  656» 
95  Cal.  353. 


BY  poisoir. 

Where  injuries  resulting  from  poison  or 
contact  with  poisonous  substances  are  ex- 
cepted in  an  Insurance  policy,  the  Insure  ii 
not  liable  for  injuries  resulting  from  carbolk 
acid  being  thrown  in  the  face  of  the  Insured. 
There  is  a  very  evident  distinction  between 
the  words  •'by  taking  of  poison*'  and  •% 
poison."  The  expression  ''by  taking  of  poi- 
son'* may  very  well  be  held  to  mean  the  in- 
ternal use  of  poison,  but  such  cannot  be  con- 
sidered the  meaning  of  the  words  of  the  cer- 
tificate in  this  case,  except  by  a  forced  con- 
struction. This  distinction  is  pointed  oat  hj 
Judge  Gray,  in  his  opinion  In  the  ease  of 


BY  REASON  OF 


936     BT  VIRTUB  OF  HIS  SHFLOTMiOMT 


Paul  V,  Travelers'  Ina.  C3o..  20  N.  B.  847, 112 
N.  Y.  472,  8  L.  R.  A.  443,  8  Am.  St.  Rep.  758» 
where  the  words  •Inhaling  of  gas"  were  un- 
der consideration  in  connection  with  a  clause 
in  a  policy  relieving  the  defendant  from  lia- 
bility for  injuries  occasioned  by  the  **ln- 
hallng  of  gas.'*  The  court  there  held  that 
those  words  applied  only  to  a  voluntary  and 
intelligent  action  on  the  part  of  Insured. 
The  death  of  Insured  was  occasioned  by  the 
gas  being  turned  on  in  a  room  where  Insured 
was  sleeping  and  breathing  the  air  Impreg- 
nated with  the  gas.  Judge  Gray  says:  "If 
the  policy  had  said  that  it  was  not  to  extend 
to  any  death  caused  wholly  or  In  part  by  gas, 
It  would  have  expressed  precisely  what  the 
appellant  now  says  is  meant  by  the  present 
phrase,  and  there  could  bave  been  no  room 
for  doubt"  Here  the  words  of  the  certificate 
are  •'by  poison,"  and  not  "by  taking  of  poi- 
son," making  the  language  of  Judge  Gray 
directly  in  point  Meehan  v.  Traders'  & 
Travelers'  Ace.  Co.,  68  N.  Y.  Supp.  821,  822, 
34  Misc.  Rep.  16a 

BT  B£A80ir  OF. 

An  allegation  in  a  complaint  that  certain 
injuries  were  caused  **by  reason  and  in  con- 
sequence or*  defendant's  negligence  is  equiv- 
alent to  an  allegation  that  the  injury  was 
caused  wholly  by  defendant's  negligence,  or 
without  the  fault  of  plaintiff,  and  is  there- 
fore a  sufficient  allegation  that  the  plaintiff  is 
not  guilty  of  contributory  negligence.  Bene- 
dict V.  Union  Agricultural  Soc,^  62  Atl.  110, 
113,  74  Vt  9L 

BT  BIGHT  OF  BEPKESENTATlOir. 

Inheritance  by  •'right  of  representation** 
takes  place  when  the  llneral  descendant  of 
any  deceased  heir  takes  the  same  share  or 
portion  of  the  estate  of  an  Intestate  that 
the  parent  of  such  descendant  would  have 
taken,  if  living.    B.  A  C.  Gomp.  Or.  {  6690. 

The  words  •'by  right  of  representation,** 
as  nsed  in  a  will  providing  that  the  residue 
sball  go  ••in  equal  shares  by  right  of  repre- 
sentation'* to  testator's  nephews  and  nieces, 
means  that  they  should  take  per  stirpes. 
Sidera  Y.  Siders,  48  N.  B.  277,  189  Mass.  623. 

ISir  STATUTB. 

By  ''the  enacting  clause,**  or  •T>y  stat- 
ute," as  used  in  the  books,  is  meant  such  an 
enacting  clause  or  statute  provision  as  cre- 
ates an  offense  and  gives  a  penalty.  When  it 
is  said  ••where  an  action  is  given  by  statute 
or  hy  the  enacting  clause,"  and  in  another 
section,  or  subsequent  statute,  exceptions  are 
enacted,  the  plaintiff  need  not  notice  them. 
Berry  v.  Stinson,  28  Me.  (10  Shep.)  140, 144. 


THE  SIBE  OS** 
Bee  -Side." 


BT  THE  STATE. 

In  a  statute  making  it  invalid  for  any 
person  to  sell  or  dispose  of  intoxicating  liq- 
uors within  three  miles  of  a  certain  railroad 
during  the  construction  of  the  road,  unless 
••licensed  by  the  state,"  the  words  ••unless 
licensed  by  the  state"  mean  unless  licensed 
by  authority  under  the  state.  The  state 
having  made  no  provision  to  grant  such  li- 
cense otherwise  than  is  provided  by  the  gen- 
eral law,  by  the  county  commissioners,  the 
license  Issued  by  the  county  commissioners 
is  the  one  referred  to  in  the  act  State  t. 
Dobson,  66  N.  O.  846,  847. 

BY  THE  TEAK. 

Where  a  parol  lease  was  '"by  the  year,** 
unaccompanied  by  more  specific  words,  the 
term  ••by  the  year"  signified  a  lease  for  one 
year.  Pleasants  v.  Claghom  (Pa.)  2  Miles, 
802,804. 

BT  TWO-THIBD8   VOTE. 

Authority  given  a  school  district  meeting 
to  take  action  "by  vote,**  or  "by  a  two-thirds 
vote,"  shall  mean  by  vote,  or  by  a  two-thirds 
vote,  in  a  meeting  warned  as  provided  by 
law.     v.  8.  1894,  804. 

BY  VIRTUE  OF. 

The  phrase  "by  virtue  of*  means  '"by 
or  through  the  authority  or'  (Gent  Diet), 
and  it  has  such  meaning  in  Act  April  6,  1889, 
I  1,  giving  a  lien  for  labor  performed  or  ma- 
terial furnished  for  any  building  or  improve- 
ment under  or  ••by  virtue  of  the  contract 
with  the  owner,  or  his  agent,  trustee,  con- 
tractor, or  contractors.  Bassett  t.  Mills,  34 
S.  W.  93,  94,  89  Tex.  162. 

••By  virtue  of."  as  used  in  Rev.  8t  Tex. 
art  8921,  providing  that  all  surveys  prop- 
erly made  "by  virtue  of  valid  land  certifi- 
cates shall  be  deemed  valid,  means  capacity 
or  power  adequate  to  the  production  of  a  giv- 
en effect.  Adams  v.  Houston  &  T.  C.  Ry.  (3o., 
7  S.  W.  729,  741,  70  Tex.  25Z 

When  used  in  bonds  of  a  municipal  cor- 
poration, which  recited  that  said  bonds  were 
issued  by  virtue  of  a  certain  statute,  the 
phrase  "by  virtue  of  imports,  as  to  bona 
fide  purchasers  for  value,  full  compliance 
with  the  statute,  and  precludes  inquiry  as 
to  whether  the  precedent  conditions  were 
performed  before  the  bonds  were  issued. 
Independent  School  Dist  v.  Stone,  1  Sup. 
Ct  84,  87,  106  U.  8.  183,  27  L.  Bd.  90. 

BY  VZBTirE  OF  HIS  EMPIfOYMEXT. 

The  phrase  ••trust  by  virtue  of  his  em- 
ployment," as  used  in  Civ.  Ck>de,  ft  1966,  pro- 
viding that  everything  which  an  employ^  ac- 
quires by  virtue  of  his  employment,  except 
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his  compensatloD,  belongs  to  the  employer, 
has  no  application  to  acquisitions  by  the  em- 
ployd  not  coming  within  the  scope  or  purpose 
of  his  employment.  An  employ^  while  work- 
ing for  his  master  in  grading  a  site  for  a 
mill  on  gOTernment  land,  found  and  took 
possession  of  gold.  The  master  took  the  gold 
from  him,  claiming  to  own  it  because  of  the 
provisions  of  the  statute.  The  gold  was  not 
found  by  virtue  of  the  employment,  and  did 
not  belong  to  the  master,  since  the  employ- 
ment was  not  to  search  for  gold,  but  to  ex- 
cavate and  throw  away  earth  removed. 
Burns  v.  Clark,  66  Pac.  12,  14,  183  CaL  634, 
86  Am.  St  Rep.  238. 

BY  VIRTUE  OF  HIS  OFFIOS. 

Color  of  office  distinguished,  see  "Color 
of  Office." 

Acts  done  "virtute  officii"  are  where  they 
are  within  the  authority  of  the  officer,  but 
in  doing  it  he  exercises  that  authority  im- 
properly, or  abuses  the  confidence  which  the 
law  reposes  in  him.  Feller  v.  Gates,  67  Pac. 
416,  417,  40  Or.  543,  66  L.  R.  A.  630,  91  Am. 
St  Rep.  492;  Gerber  v.  Ackley,  37  Wis.  43, 
44,  19  Am.  Rep.  751;  People  v.  Schuyler,  4 
N.  T.  (4  Comst.)  173,  187;  State  v.  Fowler, 
42  Atl.  201,  203.  88  Md.  601,  42  L.  B.  A.  849, 
71  Am.  St  Rep.  452. 

The  term  **vlrtute,"  as  in  the  cognate 
expression  "virtute  officii,"  is  used  to  denote 
merely  the  power  or  authority  proceeding 
from  the  employment.  Bums  v.  Clark,  66 
Pac.  12,  14,  133  Cal.  634,  85  Am.  St  Rep.  233. 

The  phrase  "by  virtue  of  his  office,"  as 
used  in  a  bond  providing  that  the  obligor 
should  faithfully  account  for  and  pay  over 
all  moneys  received  by  virtue  of  his  office, 
means  moneys  received  under  the  law  of  his 
office,  and  not  in  violation  thereof.  Renfroe 
V.  Colquitt,  74  Ga.  618,  628. 

The  expression  "by  virtue  of  office,"  and 
the  expression  "under  color  of  office,"  mean 
very  different  things.  "Proper  fees  are  re- 
ceived by  virtue  of  the  office;  extortion  is 
under  color  of  office."  Any  rightful  act  in 
office  is  by  virtue  of  the  office.  A  wrongful 
act  in  office  may  be  under  color  of  office; 
"color'*  meaning  not  the  thing  itself,  but 
ohly  the  appearance  thereof.  Broughton  t. 
Haywood,  61  N.  C.  380,  382. 

In  1  Rev.  Laws,  p.  155,  providing  that 
if  any  action  on  the  case  be  brought  against 
any  sheriff  concerning  any  matter  or  thing 
done  by  him  by  virtue  of  his  office  the  action 
should  be  laid  in  the  county  where  the  act 
was  done,  the  clause  "by  virtue  of*  means 
an  act  which  is  within  the  limits  of  his 
authority  as  an  officer,  but  in  the  doing  of 
which  the  authority  is  exercised  improperly, 
or  the  confidence  which  law  reposed  in  the 
officer  is  abused.  Seeley  v.  Birdsall,  15  Johns. 
267,  269. 


Money  paid  to  a  sheriff  to  redeem  Und 
from  a  foreclosure  sale  is  money  received  by 
him  by  "virtue  of  his  office,"  within  the 
meaning  of  Gen.  St  1878,  c.  8^  S  198.  In 
re  Grundysen,  63  Minn.  846,  S49»  55  N.  W. 
557. 

"Taking  a  security  by  a  public  officer 
'virtute  officii'  implies  that  the  act  is  lawful, 
either  by  the  common  law  or  by  the  author- 
ity of  some  statute."  Burrall  v.  Acker  Qi. 
Y.)  23  Wend.  606^  608,  85  Am.  Dec.  582. 

BT  VOTE. 

Authority  given  a  school  district  meeting 
to  take  action  "by  vote,"  or  '"by  a  two-thirds 
vote,"  shall  mean  by  vote,  or  by  a  two- 
thirds  vote,  in  a  meeting  warned  as  pro- 
vided by  law.     v.  S.  1894,  804. 

Under  Comp.  St  c.  20,  S  38,  a  school 
district  was  given  the  power  by  a  majority 
vote  to  locate  a  schoolhouse.  Section  51  pro- 
vided that,  when  a  district  voted  to  have 
two  or  more  schoolhouses,  the  district  shall 
"by  vote,"  or  in  such  other  manner  as  the 
legal  voters  present  -mnj  determine,  fix  on 
the  location.  In  construing  the  phrase  ''by 
vote,"  the  court  said:  '"The  phrase  'by  vote* 
is  always  construed  to  mean  by  rote  of  the 
majority,  unless  the  express  term  of  the  act 
show  another  intent  Thus  sections  40  and 
46  of  this  chapter  show  that  the  vote  to 
rebate  taxes  and  to  omit  the  names  of  such 
as  are  not  able  to  pay  their  taxes  must  be 
by  a  vote  of  two-thirds  of  the  voters  pres- 
ent, while  sections  87  and  43  show  that  the 
words  'by  vote'  mean  by  vote  of  a  majority. 
Such  is  the  ordinary  meaning,  attached  by 
popular  use  to  the  phrase  'by  vote*  or  the 
voters  agree,*  and  the  language  of  statute 
is  to  be  interpreted  according  to  common 
use."  Bean  v.  Prudential  Committee  School 
Dist  No.  11,  88  Vt  177,  17a 

BY  WAY  OP. 

The  phrase  "^y  way  of*  la  Idiomatic^ 

and  perhaps  may  be  difficult  of  rendition  in- 
to exact  phraseology,  but  may  be  taken  to 
mean  "as  for  the  purpose  of,*'  '*in  character 
of,"  *'as  being,"  and  was  so  Intended  to  be 
construed  in  an  act  providing  that  certain 
companies  should  pay  an  annual  tax,  for  the 
use  of  the  state,  "by  way  of  a  license  for 
their  corporate  franchise.  Act  April  18»  18Si 
8  1.  Jersey  City  Qaslight  Ca  v.  United  Gai 
Imp.  Co.  (U.  S.)  46  Fed.  264^  266. 

BY-LAW. 

"In  modem  times  the  term  •by-laws'  is 
employed  to  denote  the  private  laws  of  cor- 
porations or  other  boards  or  t>odies.  Their 
history  is  briefly  this:  Where  the  Danes  ac- 
quired possession  of  a  shire  in  Bngiand,  the 
township  was  often  called  a  'by,'  andL  ai 
they  enacted  laws  of  their  own,  they  were 
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called  •by-laws'  or  town  laws/"  Board  of 
Health  of  City  of  Yonkers  v.  Copcutt,  24  N. 
Y.  Supp.  625,  626,  71  Hun.  149. 

Lord  CJoke  says  that  a  by-law  or  ordi- 
nance may  be  defined  to  be  "the  law  of  the 
inhabitants  of  the  corporate  place  or  dis- 
trict, made  by  themselves  or  the  authorized 
body,  as  distinguished  from  the  general  laws 
of  the  country  or  the  statute  laws  of  the 
particular  state."  Hanna  v.  Nassau  Blectric 
R.  CJo..  18  App.  DiT.  137,  142,  45  N.  Y.  Supp. 
437,  440. 

A  by-law  is  a  subordinate  law.  It  must 
not  conflict  with  law,  constitutional,  statu- 
tory, or  common.  It  must  not  conflict  with 
the  constitution  of  the  corporations  as  found 
in  Its  charter.  Subject  to  these  qualiflca- 
tions,  a  by-law  is  distinguishable  from  the 
charter  of  the  corporation  by  the  fact  that 
it  is  subject  to  alteration.  A  by-law  cannot 
destroy  or  impair  a  right,  and  must  there- 
fore be  a  reasonable  exercise  of  the  internal 
management  of  the  corporation.  Peck  y. 
Elliott  (U.  S.)  79  Fed.  10,  14.  24  C.  C.  A.  425, 
38  L.  B.  A.  616. 

By-laws  are  rules  to  regulate  the  man- 
agement of  the  affairs  of  a  corporation,  that 
It  may  more  readily  and  conveniently  fulfill 
the  purposes  for  which  it  was  created,  and 
the  power  to  make  them  exists  at  common 
law.  They  may  be  of  general  or  limited 
duration,  according  to  the  necessity  or  con- 
venience of  the  corporation,  but  must  apply 
to  all  members  of  the  corporation  alike.  A 
regulation  made  by  directors  as  to  the  time 
when  any  particular  installment  of  capital 
stock  shall  be  paid,  if  applicable  alike  to  all 
such  subscriptions,  would  be,  in  substance 
and  effect,  a  valid  by-law  regulating  the 
stock  of  the  corporation.  Germania  Iron 
Mln.  Co.  V.  King.  69  N.  W.  181,  182,  94  Wis. 
439,  36  L.  R.  A.  5L 

The  by-laws  of  a  corporation  are  the 
rules  adopted  by  it,  which  become  its  private 
statutes  for  its  own  government  unless  con- 
trary to  the  laws  of  the  land.  The  manage- 
ment of  a  corporation's  affairs  is  regulated 
by  its  laws,  and  most  frequently  its  directors 
or  managers  are  chosen  in  accordance  with 
their  provisions.  The  by-laws  are  adopted  in 
tbe  first  instance  by  the  members  of  the  as- 
sociation at  a  meeting  where  all  must  at 
least  have  an  opportunity  to  be  present,  and 
virhen  adopted  they  become  as  binding  upon 
every  member  as  the  charter  itself.  A  cor- 
poration may  begin  to  live  the  moment  its 
charter  issues,  but  it  may  not  be  able  to  act 
for  the  purposes  of  its  creation  until  those 
to  whom  the  franchises  are  given  and  wbo 
make  up  its  corporate  existence  have  agreed 
how  it  shall  act,  and  what  It  shall  do,  and 
vrbo  shall  immediately  direct  its  conduct. 
The  agreement  of  the  members  of  a  cor- 
poration as  to  what  shall  be  its  mode  of 
life  is  found  in  its  by-laws,  and  their  first 
and  most  Important  duty  Is  to  adopt  them. 


I  When  by-laws  have  once  been  adopted,  they 

I  become  the  permanent  rule  to  govern  the 

association's  conduct     Bagley  v.  Reno  Oil 

Co.,  50  Atl.  760,  761,  201  Pa.  78,  56  L.  R. 

A.  184. 

The  term  "by-law"  was  originally  ap- 
plied to  the  laws  and  ordinances  enacted  by 
I  public  or  municipal  corporation.  The  differ- 
ence between  a  by-law  of  a  private  company 
and  the  law  enacted  by  a  municipality  is 
wide  and  obvious.  The  former  is  merely  a 
rule  prescribed  by  the  majority,  under  the 
authority  of  the  other  members,  for  the  regu- 
lation and  management  of  their  Joint  affairs. 
A  by-law  of  a  municipal  corporation  is  a 
local  law  enacted  by  public  officers  by  virtue 
of  legislative  powers  delegated  to  them  by 
the  state.  A  power  to  enact  by-laws  for  the 
regulation  of  the  business  of  a  company  does 
not  give  it  any  authority  to  regulate  the  pri- 
vate business  of  the  stockholders.  Monroe 
Dairy  Ass'n  v.  Webb,  57  N.  Y.  Supp.  572. 
574,  40  App.  Div.  49. 

A  by-law  of  a  corporation  in  respect  to 
payment  of  subscriptions  to  stock  is  but  a 
regulation  between  the  corporation  and  the 
subscriber.  Crissey  v.  CJook,  72  Pac.  541, 
542,  67  Kan.  20. 

By-laws  of  business  corporations  are.  as 
to  third  persons,  private  regulations,  binding 
as  between  the  corporation  and  its  members 
or  third  persons  having  knowledge  of  them, 
but  of  no  force  as  limitations  per  se  as  to 
third  persons  of  an  authority  which,  except 
for  the  by-law,  would  be  construed  as  within 
the  apparent  scope  of  the  agency.  Newman 
V.  I^e,  84  N  Y.  Supp.  lOq,  108,  87  App.  Div. 
116. 


Acts  1847,  c.  166,  authorizes  towns  to 
make  all  by-laws  that  may  be  necessary  to 
preserve  the  peace,  good  order,  and  internal 
police  therein,  and  to  annex  suitable  penal- 
ties, etc.  In  passing  upon  the  meaning  of 
the  phrase  "pass  by-laws,"  in  determining 
the  question  whether  or  not  a  town  was 
authorized  by  that  phrase  to  prohibit  the 
sale,  by  any  person  not  duly  licensed,  of  in- 
toxicating liquor,  the  court  says:  **The  pow- 
er is  given  in  general  words,  but  the  words 
are  so  general  as  to  indicate  that  some  re- 
striction as  to  reasonable  limits  was  in  the 
mind  of  the  Legislature,  and  that  such  re- 
striction intended  to  apply,  with  a  Just  re- 
gard to  the  objects  to  be  attained,  and  the 
subject-matter  on  which  it  was  to  operate: 
that  is,  the  power  conferred  was  to  be  limit- 
ed to  such  objects  as  are  usually  sought  and 
obtained  by  municipal  by-laws.  It  was  fur- 
ther said  that  the  fact  that  the  Legislature 
used  the  term  "by-laws,"  and  gave  the  power 
to  make  by-laws,  showed  that  they  did  not 
intend  to  give  an  unlimited  power;  the  term 
by-laws  having  a  peculiar  and  limited  sig- 
nification, being  used  to  designate  the  orders 
and  regulations  which  a  corporation,  as  one 
of  its  legal  incidents,  has  power  to  make,  and 
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which  Is  usually  exercised  to  regulate  its  own 
actions  and  concerns,  and  the  rights  and  du- 
ties of  its  members  amongst  themselves. 
This  has  been  somewhat  extended  in  the 
case  of  municipal  and  other  quasi  corpora- 
tions, but  a  broad  distinction  has  always 
been  made  between  the  authority  of  a  cor- 
poration to  make  by-laws  and  the  general 
power  of  making  laws.  Had  the  Legislature 
intended  to  grant  to  the  town  the  power  to 
pass  the  regulation  mentioned,  it  would  haye 
used  the  term  "laws,"  and  not  "by-laws." 
Oommonwealth  y.  Turner,  55  Mass.  (1  Gush.) 
483,  4»5.       ., .  _  ;  _       . 

Gen.  Laws,  p.  896,  declares  that,  on  the 
passage  or  adoption  of  every  by-law  or  ordi- 
nance to  enter  into  contract  by  any  council 
or  board  of  trustees  of  any  municipal  cor- 
poration, the  ayes  and  nays  shall  be  called 
and  recorded,  and  that  a  concurrence  of  a 
majority  of  all  members  elected  shall  be  re- 
quired. Held,  that  the  words  "by-law  or 
ordinance"  are  employed  in  a  general  sense, 
and  comprehend  all  by-laws  and  ordinances 
which  shall  be  adopted  by  the  corporation. 
Tracey  y.  People,  6  Colo.  151,  158. 

Xaw  Imposliis  penalty* 

The  term  "by-law"  has  a  peculiar  and 
limited  signification,  and  is  used  to  designate 
the  orders  and  regulations  which  a  corpora- 
tion, as  one  of  its  legal  incidents,  has  power 
to  make,  and  which  is  usually  exercised  to 
regulate  its  own  action  and  concerns,  and  the 
rights  and  duties  of  its  members  among 
themselves.  This  has  been  somewhat  ex- 
tended In  the  case  of  municipal  and  other 
quasi  corporations,  hut  there  is  a  distinction 
between  the  authority  of  a  corporation  to 
make  by-laws  and  the  general  power  of  mak- 
ing laws,  and,  as  used  in  an  act  authorizing 
towns  to  make  by-laws  necessary  to  preserve 
the  peace,  does  not  authorize  such  towns  to 
make  laws  imposing  penalties  on  all  persons 
for  selling  intoxicating  liquors  without  a  li- 
cense. Ck)mmonwealth  v.  Turner,  55  Mass. 
a  Cush.)  498,  496. 

Ordlnanoe  synonyiiioiu. 

A  by-law  is  a  iaw  made  by  a  municipal- 
ity for  the  regulation  of  affairs  within  Its  au- 
thority; an  ordinance.  Century  Digest  In 
g;eneral  and  professional  use,  the  term  "or- 
diinance"  is  almost,  if  not  quite,  equivalent 
in  meaning  to  the  term  "by-law/*  and  is 
the  word  most  generally  used  to  denote  the 
by-laws  adopted  by  municipal  corporations. 
So  that  an  ordinance  granting  a  franchise 
is  a  by-law  of  a  general  or  permanent  nature, 
within  Ck)de  1873,  I  492,  requiring  publica- 
tion of  such  by-laws,  and  providing  that 
they  shall  take  effect  and  be  in  force  at  the 
expiration  of  five  days  after  they  had  been 
published.  State  v.  Omaha  &  C.  B.  Ry.  & 
Bridge  CJo.,  84  N.  W.  983,  984,  113  Iowa,  30, 
2^2  L.  R.  A.  315,  86  Am.  St  Bep.  357.    See, 


also,  Nat  Bank  of  Ck>mmerce  r.  Town  of 
Grenada  (U.  S.)  44  Fed.  262,  263. 

The  word  "ordinance,**  as  applied  to 
cities,  shall  be  syuoujrmous  with  the  word 
"by-law."  Rev.  Laws  Mass.  1902,  p.  89,  e. 
9,  t  5,  subd.  15. 

The  terms  "ordinances,**  '•rolea,**  •"reg- 
ulations," and  "by-laws'*  are  all  equivalent  to 
the  term  "ordinance."  Taylor  ▼.  City  ot 
Lambertville,  10  Atl.  809,  811,  43  N.  J.  Bq. 
(16  Stew.)  107;  Hunt  y.  Ck)mmon  Goundl  of 
City  of  LambertvUle,  45  N.  J.  Law  (16 
Vroom)  279,  282. 

Resulation  distlngnlslied, 

A  by-law  of  an  incorporated  company 
differs  from  a  regulation,  in  this:  that  the 
validity  of  the  former  is  a  Judicial  questloD, 
while  that  of  the  latter  is  matter  In  pais. 
Compton  ▼.  Van  Volkenbuigb,  84  N.  J.  Law 
(5  Vroom)  184,  135. 

&esoliitlon  d I stingnishad^ 

A  by-law  la  a  permanent  rule  of  actloo, 
in  accordance  with  which  the  corporate  af- 
fairs are  to  be  conducted.  A  by-law  dlffen 
from  a  resolution,  in  that  a  resolution  ap- 
plies to  a  single  act  of  the  corporation,  while 
a  by-law  is  a  permanent  and  continuing 
rule,  which  is  to  be  applied  to  all  future  oc- 
casions, so  that  where  a  resolution  was 
passed  by  the  directors  of  a  corporation,  it 
was  sufficient  to  authorize  the  act  with- 
out a  by-law  being  passed  for  such  purpose. 
Steger  v.  Davis,  27  S.  W.  1068^  1010,  8  Tex. 
GlT.  App.  23. 

"A  by-law  is  a  rule  or  law  of  a  corpo- 
ration for  its  gdvemment  It  Is  an  act  of 
legislation,  and  the  solemnities  and  sanctioo 
required  by  the  charter  for  Its  passage  most 
be  observed.  A  by-law  may  be  in  the  fonD 
of  a  resolution  and  require  the  same  solezo- 
nitles  to  pass  it  but  a  resolution  is  not 
necessarily  a  by-law."  Drake  r.  Hudson  B. 
R.  Ck).,  7  Barb.  508,  539. 

Hlirs  Ann.  Laws  Or.  1887,  <  8221,  subd. 
6,  providing  that  corporations  may  make 
by-Uiws  for  the  sale  of  stock  f<^  unpaid  as- 
sessments, means  by-laws  which  are  gen- 
eral, affecting  every  delinquent  subscriber 
and  all  delinquent  stock,  and  a  resolution 
which  is  merely  directed  against  the  stock 
or  interest  of  a  particular  stocd^holder,  is 
not  a  by-law.  Budd  v.  Multnomah  St  By. 
Co.,  15  Pac  659,  662,  15  Or.  413,  3  Am.  8t 
Rep.  169. 

Statute  dlstiiiKiilshed. 

The  terms  *'by-]aws,**  "ordinances,**  and 
"municipal  regulations*'  have  substantially 
the  same  meaning,  and  are  the  laws  of  the 
corporate  district  made  by  the  authorised 
body,  in  distinction  from  the  general  lawi 
of  the  statew   They  are  local  regulations  f^ 
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the  gOTemment  of  the  Inhabitants  of  the  par- 
ticolar  place.  They  are  not  laws  In  the 
legal  sense,  though  binding  on  the  commu- 
nity affected.  They  are  not  prescribed  by 
the  supreme  power  of  the  state,  from  which 
alone  a  law  can  emanate,  and  therefore  can- 
not be  statutes  which  are  the  written  will 
of  the  Legislature,  expressed  In  the  form 
necessary  to  constitute  parts  of  the  law. 
Rutherford  y.  Swlnk,  85  B.  W.  654,  655,  96 
Tenn.  (12  Pickle)  564. 


BYROAD. 

A  byroad  Is  one  which  Individuals  who 
lire  some  distance  from  a  public  road  In  a 
newly  settled  country  make  In  going  to  the 
nearest  public  road— that  Is,  it  Is  a  road 
which  is  used  by  the  Inhabitants,  but  Is  not 
laid  out— and  yery  often  It  Is  called  a 
"driftway,'*  and  Is  a  road  of  necessity  in 
newly  settled  countries.  Van  Blarcon  t. 
Frlke,  29  N.  J.  Law  'R  Dutch.)  516.  517. 

Am  prtvate  T«iad* 

A  b3nroad  is  an  unfrequented  path  or  ob- 
scure road.  As  used  In  a  legislative  enact- 
ment authorizing  owners  of  land  to  construct 
swinging  gates  across  private  and  by  roads, 
It  means  every  road  which  does  not  come 
within  the  description  of  public  roads.  Ste- 
vens Y.  Allen,  29  N.  J.  Law  (5  Dutch.)  68,  71. 

In  a  statute  providing  that.  If. any  by- 
road heretofore  used  as  such  by  the  Inhabit- 
ants shall  be  shut  up  or  rendered  Impassable, 
the  person  so  aggrieved  may  Institute  pro- 
ceedings to  open  it,  the  term  *'byroad"  means 
a  private,  unfrequented,  or  obscure  road, 
and  is  used  In  opposition  to  a  private  rond 
laid  out  according  to  law.  Perrlne  v.  Farr, 
22  N.  J.  Law  (2  Zab.)  856,  872. 

Am  pvblle  road. 

The  way  connecting  two  public  roads 
which  the  public,  as  well  as  the  owner  of 


land  thereon,  had  nsed  to  pass  from  one  of 
the  public  thoroughfares  to  the  other,  and 
to  the  farm  of  such  person,  for  over  50  years, 
may  properly  be  designated  as  a  byroad. 
Clement  v.  Bettie,  48  AtL  567,  66  N.  X  Law, 
675. 

As  its  name  imports,  a  byroad  is  an  ob- 
scure or  neighborhood  road.  In  Its  earlier  ex- 
istence not  used  to  any  great  extent  by  the 
public  yet  so  far  a  public  road  that  the  pub- 
lic have  right  of  free  access  to  It  at  all  times. 
To  constitute  such  road,  the  land  occupied 
by  it  must  have  been  given  up  or  dedicated 
by  Its  owner  for  the  purpose  of  a  byroad  to 
all  who  may  wish  to  enjoy  it  Wood  v. 
Hurd,  84  N.  J.  Law  (5  Vroom)  87,  89;  Yeo- 
mans  v.  Ridgewood  T^^.,  46  N.  J.  Law  (17 
Vroom)  508,  500. 

BYSTANDER. 

The  term  "bystanders,**  as  used  in  stat 
utes  allowing  or  requiring  talesmen  to  be 
taken  from  the  bystanders,  means  only  thoss 
who  are  actually  present  In  court  Philips 
V.  Grats  (Pa.)  2  Pen.  &  W.  412,  417,  23  Am. 
Dec.  33.  Persons  who  have  been  in  attend- 
ance on  the  session  of  the  court  as  bystand- 
ers.    Savage  v.  State,  18  Fla.  909,  952. 

A  statute  permitting  a  sheriff  to  select 
talesmen  from  "bystanders  or  others''  did 
not  mean  such  as  were  accidentally  in  at- 
tendance on  the  court,  but  might  well  in- 
clude persons  whose  presence  the  sheriff  had 
taken  previous  means  to  obtain.  Patterson 
V.  State,  4  AU.  449,  452,  48  N.  J.  Law  (19 
Vroom)  381. 

A  bystander  is  one  who  stands  near; 
one  who  has  no  concern  with  the  business 
transacted.  As  used  in  Rev.  St  1889,  \  2170, 
providing  that  where  the  judge  refuses  to 
allow  a  bill  of  exceptions,  it  may  be  signed 
by  three  bystanders,  it  does  not  Include  an 
attorney  connected  with  the  trial  of  the 
cause  in  which  the  bill  is  filed.  State  t. 
Jones,  14  8.  W.  946.  947.  l()2  Mo.  806. 
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C.  A.  F. 

"0.  a.  f."  Is  a  term  well  understood  In 
the  meat  trade,  meaning  cost  and  freight 
Pepper  v.  Western  Union  Telegraph  Co.,  11 
a  W.  783,  87  Tenn.  (3  Pickle)  551,  4  L.  E. 
A.  GGO,  10  Am.  St  Rep.  6d9. 


Cm  B.  &  Q.  R.  R.  CO. 

The  letters  "C,  B.  &  Q.  R.  R.  Co.,-  In 
a  petition  In  proceedings  to  take  depositions 
to  perpetuate  testimony,  which  gives  de- 
fendant's name  as  C,  B.  &  Q.  R.  R.  Co., 
and  states  that  plaintiff  expects  to  hring  an 
action  against  such  defendant,  is  not  a  suffi- 
cient designation  of  the  defendant,  as  judi- 
cial notice  cannot  be  taken  that  these  let- 
ters stand  for  the  Chicago,  Burlington  & 
Quincy  Railroad  Company.  Accola  v.  Chi- 
cago, B.  &  Q.  E.  Co.,  30  N.  W.  503,  504^  70 
Iowa,  185. 


C-CT.-CTS. 

The  abbreviations  "c"  and  ••ct"  stand  for 
cents.    Hunt  ▼.  Smith,  9  Kan.  137,  153. 

The  abbreviations  "c,"  "ct."  and  "cts." 
stand  for  cent  or  cents,  and,  at  the  head  of 
a  column,  sufficiently  indicate  the  character 
of  the  figures  below.  Jackson  v.  Cummings, 
15  111.  (5  Peck)  449,  453. 

The  abbreviation  "cts."  means  cents, 
and,  when  used  at  the  top  of  columns  of  fig- 
ures in  an  assessment  roll,  is  sufficient  in- 
formation that  the  figures  under  the  same 
were  so  many  cents.  Linck  v.  City  of  Litch- 
field, 31  N.  B.  123,  126,  141  111.  409. 

The  letters  "cts."  in  an  indictment  have 
been  construed  as  an  abbreviation  for  the 
word  "cents,"  and  there  is  no  variance,  al- 
though the  word  "cents"  is  written  out  in 
the  instrument  described  in  the  indictment 
and  offered  in  evidence.  Barnett  t.  State,  54 
Ala.  579,  583. 

The  usual  marks  expressive  of  dollars 
and  cents,  when  employed  according  to  gen- 
eral and  long  practice,  as  in  stating  accounts 
and  the  like,  may  be  treated  as  part  of  our 
language  by  adoption  and  use,  but  are  not 
a  part  of  the  English  language,  vrithin  the 
meaning  of  the  statute  requiring  declarations 
and  other  pleadings  to  be  drawn  in  the  Eng- 
lish language.  Clark  t.  Stoughton,  18  Yt 
50,  51,  44  Am.  Dec  361. 


C.  L  R.  P.  OATS. 

Where  a  memorandum  was  for  the  delivery 
of  a  certain  number  of  C.  L.  R.  P.  oats,  such 


term  was  an  abbreviation  for  "car  loads  of 
Texas  rust  proof  oats."  Wilson  v.  Coleman, 
6  S.  E.  693,  694,  81  Ga.  297. 

C.  0.  D. 

As  eoUeot  on  deliTery* 

"C.  O.  D."  means  collect  on  dellv«y, 
American  Exp.  Co.  v.  Wettstein,  28  111.  App. 
96, 100;  The  lUinoU  (U.  S.)  12  Fed.  Gas.  1178. 
1190. 

"C.  O.  D."  are  the  initial  letters  of  the 
words  "collect  on  delivery,"  and,  when  used 
in  an  express  receipt,  are  a  dlrcKStion  to  col- 
lect the  amount  named  of  the  ultimate  con- 
signee on  the  delivery  of  the  goods  to  him 
by  the  last  carrier.  Collender  ▼.  Dlnsmoie, 
55  N.  Y.  200,  206,  14  Am.  Rep.  224. 

"C.  O.  D."  is  an  abbreviation  used  in  the 
express  business,  which  means  collect  on  de- 
livery, or,  more  fully  stated,  deliver  upon 
payment  of  the  charges  due  the  seller  for 
the  price,  and  the  carrier  for  the  carriage^ 
of  the  goods.  State  v.  Intoxicating  Liquors, 
73  Me.  278,  279;  State  v.  O'Neil,  58  Vt  140^ 
158,  2  Ati.  586,  56  Am.  Rep.  557. 

The  letters  "C.  O.  D.,"  as  used  in  con- 
nection with  a  package  sent  by  express, 
mean  that  the  express  company  shall  collect, 
on  delivery,  the  price  of  the  goods  and  tbe 
cost  of  the  transportation  from  the  con- 
signee. Adams  Exp.  Co.  y.  McConnell,  27 
Kan.  238,  240. 

Judicial  iftotieei. 

The  initials  "C.  O.  D.,*'  as  used  by  car- 
riers, mean  collect  on  delivery,  or,  more  fol- 
ly stated,  deliver  on  the  payment  of  tbe 
charges  due  the  seller  for  the  price,  and  tlie 
carrier  for  the  carriage,  of  the  goods.  These 
initials  have  acquired  a  fixed  and  deter- 
minate meaning,  which  courts  and  Juries 
may  recognize  from  general  information. 
State  V.  Intoxicating  Liquors,  78  Me.  278,  279 
(cited  in  State  v.  Carl,  43  Ark.  863,  360,  51 
Am.  Rep.  565). 

"0.  O.  D."  is  an  abbreviation  meaning 
collect  on  delivery,  of  which  fact  the  court 
will  take  Judicial  notice,  so  that  parol  evi- 
dence of  the  meaning  of  the  abbreviation  Is 
not  necessary  or  admissible.  Sheffield  Far- 
naoe  Co.  v.  Hull  Coal  &  Coke  Oo.,  14  South. 
672,  681,  101  Ala.  446. 

The  meaning  of  the  abbreviation  "C.  O. 
D.,"  as  used  by  expressmen,  is  not  a  matter 
of  such  common  knowledge  that  a  court  can 
take  judicial  notice  of  it,  but  its  meaning  Is 
for  the  Jury.  McNichol  T.  Padflc  Bkp.  Co., 
12  Mo.  App.  401,  407. 
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Am  part  of  oontraot  of  sliipinent. 

"0.  O.  D."  are  the  first  letters  of  the 
words  "collect  on  delivery/*  and,  where  goods 
intrusted  to  a  common  carrier  are  marked 
"C.  O.  D.,"  the  contract  of  the  carrier  in 
connection  therewith  is  not  only  for  the  safe 
carriage  and  deliyery  of  the  goods  to  the 
consignee,  bat,  further,  that  he  will  collect 
on  delivery,  and  return  to  the  consignors, 
the  charges  on  such  goods.  United  States 
Bxp.  Co.  ▼.  Keefer,  59  Ind.  263,  267. 

"C.  O.  D.**  are  the  initial  letters  of  the 
words  "collect  on  delivery/'  and  mean  that 
an  express  company  or  other  common  car- 
rier, in  addition  to  its  engagement  to  carry 
goods,  shall  deliver  them  to  the  consignee 
only  after  first  receiving  from  him  the 
amount  of  money  marked  on  the  box,  and 
will  deliver  the  money  to  the  consignor. 
American  Bzp.  Co.  v.  Lesem,  89  111.  812,  333; 
Rathbun  v.  Citizens'  Steamboat  Co.,  1  City 
Ot  R.  107. 

"C  O.  D."  placed  on  a  package  commit- 
ted to  a  carrier  is  an  order  to  the  carrier 
to  collect  the  money  for  the  package  at  the 
time  of  its  delivery.  It  is  a  part  of  the 
undertaking  of  the  carrier  with  the  con- 
signor, a  violation  of  which  imposes  on  the 
carrier  the  obligation  to  pay  the  price  of 
the  article  delivered.  Fleming  v.  Common- 
wealth, 18  Atl.  622,  623,  180  Pa.  138,  6  L. 
R«  A.  470,  17  Am.  St  Rep.  768. 

The  letters  '*C.  0.  D^"  marked  on  goods 
transported  by  an  express  company,  are  not 
of  themselves  sufficient  evidence  of  an  agree- 
ment that  the  company  is  to  collect  the  price 
for  the  goods  when  sold.  American  Mer^ 
chants'  Union  Bxp.  Co.  v.  Wolf.  79  111.  480, 
484. 

As  affeotliiB  salew 

A  "collect  on  delivery"  sale  is  one  where 
the  seller  delivers  the  goods  to  a  carrier  with 
instructions  to  deliver  the  goods  on  con< 
dltion  that  the  buyer  pay  the  carrier  the 
price  named  and  agreed  on.  When  goods 
are  so  forwarded,  and  marked  "C.  O.  D.," 
the  carrier  is  the  agent  of  the  purchaser  to 
receive  the  goods  from  the  seller,  and  the 
agent  of  the  seller  to  collect  the  price  from 
the  purchaser.  The  sale  is  therefore  com- 
plete when  the  goods  are  delivered  to  the 
carrier.    PUgreen  v.  State,  71  Ala.  368. 

Where  the  sellers  of  goods  send  them 
to  the  purchaser  by  an  express  company,  di- 
recting the  company  to  collect  on  delivery, 
such  phrase  imports  that  payment  and  de- 
livery were  to  be  simultaneous  acts,  and 
hence,  until  such  payment  and  delivery,  the 
title  remained  in  the  vendor.  Baker  v.  Bour- 
cicault,  1  Daly,  23,  27. 

•*C.  O.  D."  means  collect  on  delivery, 
and  shows  an  intention  not  to  give  credit. 
Its  purpose  Is  to  retain  control  of  the  goods 


by  the  shipper,  and  thereby  secure  himself 
against  possible  default  of  the  consignee. 
Wagner  v.  Hallack,  3  Colo.  176,  184. 

As  golatliig  to  transportattoB  oliarses. 

"C.  O.  D."  are  the  initial  letters  of  the 
words  "collect  on  delivery,"  and,  w.ben  placed 
on  a  package  sliipped  by  express,  mean  that 
the  value  or  price  of  the  package,  marked 
thereon,  will  be  collected  on  delivery  and 
transmitted  to  the  consignor.  The  letters 
have  nothing  to  do  with  the  transportation 
charges  on  the  package.  American  Mer- 
chants' Union  Exp.  Co.  v.  Schler,  66  UL  140, 
141. 

CABIN. 

"Cabin,"  as  used  in  a  court  record  show- 
ing that  a  plaintiff  recovered  final  Judgment 
for  the  premises  sued  for,  "to  wit,  a  certain 
cabin  standing  and  being  upon  the  south- 
west quaxter/'  etc..  Includes  the  land  oc- 
cupied by  the  cabin,  as  well  as  the  cabin 
superstructure.  Harvle  t.  Turner,  46  Mo. 
444,  447. 

Of  TOSSOL 

The  cabin  of  a  vessel  Includes  both  the 
part  used  as  a  dining  room  and  that  used 
as  a  sitting  room,  as  well  as  the  staterooms 
connected  with  each  part  Leckle  v.  Sears, 
100  Mass.  420,  430. 

CABINET. 

A  "cabinet"  Is  defined  by  Worcester  to 
be  a  set  of  boxes  or  drawers  for  curiosities; 
any  place  In  which  things  of  value  are  hid- 
den; a  closet;  a  small  room.  The  word  is 
used  in  Tariff  Act  Oct  1,  1880,  par.  524, 
reciting  that  the  term  "antiquities,"  as  used 
in  such  act  shall  include  only  such  articles 
as  are  suitable  for  souvenirs  or  cabinet  col- 
lections, in  either  of  the  significations  given 
by  Worcester.  In  re  Glaenzer  (U.  S.)  67  Fed. 
532,  533. 

A  bequest  of  "my  cabinet  or  collection  of 
curiosities  consisting  of  coins,  medals,  gems, 
oriental  stones  and  other  valuable  things," 
does  not  include  ornaments  of  the  person, 
such  as  diamonds  and  pearls  made  up  for 
wear,  though  they  were  occasionally  shown 
with  it  Cavendish  v.  Cavendish,  1  Brown, 
Ch.  467. 

CABINET     AMD     MAHOOAKT     DOOB 
MAKKK. 

A  cabinet  and  mahogany  door  maker, 
within  the  meaning  of  a  contract  by  which 
defendant  agrees  to  teach  plaintiff  the  busi- 
ness of  cabinet  and  mahogany  door  making, 
cannot  be  construed  as  requiring  defendant 
to  teach  the  plaintiff  the  business  of  cabinet- 
making,  but  only   the  business  of  cabinet 
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door  making  and  mahogany  door  making. 
Stroud  V.  Frith,  11  Barb.  300,  302. 

CABINET  WABS. 

"Cabinet  ware,"  as  nsed  in  a  fire  policy 
insuring  cabinet  ware,  meant  articles  in  fin- 
ished state,  and  hence  such  articles  In  pro- 
cess of  manufacture  were  not  covered  by  the 
policy.  Appleby  y.  Astor  Fire  Ins.  Co.,  54 
N.  Y.  253,  259. 

CABLE  SYSTEM. 

The  cable  system,  with  reference  to 
street  railways,  is  generally  understood  to 
imply  a  stationary  engine  and  an  under- 
groimd  cable.  Hooper  v.  Baltimore  City 
Pass.  Ry.  Co.,  .87  Aa  859,  861,  85  Md.  609,  38 
L.  JEL  A.  509. 


CABRON. 

A  man  who  consents  to  his  wlf  e^s  prosti- 
tution. Bscareno  t*  State,  18  Tex.  App.  85, 
90. 


CADASTRE. 

"Cadastre,"  in  Spanish  law,  is  an  official 
statement  of  the  quality  and  yalue  of  real 
property  in  any  district,  made  for  the  pur- 
pose of  Justly  apportioning  the  taxes  payable 
on  such  property.  Strother  y.  Lucafl,  87  U. 
8.  (12  Pet.)  410,  428»  9  L.  EkL  1137. 

CADAVER. 

As  property,  see  ••Property." 

The  word  "cadaver,"  which  is  used  by 
Lord  Coke  in  the  maxim  that  "cadayer 
nullius  in  bonis,"  is  now  an  Bnglish  as  well 
as  a  Latin  word.  Webster  and  other  lexi- 
cographers say  it  is  a  dead  human  body;  a 
corpse.  Griffith  v.  Charlotte,  C.  &  A.  B.  Co., 
23  S.  C.  25,  82,  55  Am.  Bep.  L 


CADET. 

Cadets  at  West  Point,  by  long  and  set- 
tled usage,  having  the  force  of  law,  are 
appointed  by  a  certificate  under  the  hand  and 
seal  of  the  Secretary  of  War.  They  are 
neither  commissioned  officers,  nor  common 
soldiers,  nor  noncommissioned  officers,  but 
are  inferior  officers,  and,  for  purposes  of  in- 
struction, may  be  required  to  serve  as  offi- 
cers, noncommissioned  officers,  or  privates. 
BabbiU  V.  United  States,  16  Ct  Cl.  202,  211. 

Cadets  serving  at  West  Point  are  part 
of  the  army.  A  person  serving  as  such  is 
serving  in  the  army,  and  the  time  during 
which  he  is  so  serving  is  a  part  of  the  actual 


time  of  service  by  him  in  the  army.  United 
States  V.  Morton,  5  Sup.  Ct  1,  2,  112  U.  a  1« 
28  L.  Bd.  613. 

OADET  ENGINEBB8. 

The  term  ••cadet  engineers,*  when  ap- 
plied to  the  members  of  the  Naval  Academy, 
means  that  dass  who  are  studying  to  be 
naval  constructors  or  steam  engineen. 
United  States  v.  Bedgrave,  6  Sup.  Ct  4H 
447,  116  U.  S.  474,  29  L.  Bd.  697. 

CALCIFICATION. 

••Calcification"  is  a  term  used  with  ref- 
erence to  arteries,  and  means  a  deposit  of 
lime  salts  in  the  walls  of  the  tube,  making  It 
rigid  and  fragile,  instead  of  elastic,  as  it  U 
in  health.  It  was  h^ld,  in  connection  with 
other  diseases,  to  render  false  a  representatioa 
as  to  health  in  an  application  for  insurance. 
Commercial  Travelers'  Mut  Ace.  Ass'n  v. 
Fulton  (U.  S.)  79  Fed.  423,  424,  24  a  C.  A 
654. 

CALCINED  MAGNESIA. 

Calcined  magnesia  is  a  preparation  o( 
magnesia  made  from  sulphate  of  magnesia 
and  bicarbonate  of  soda,  calcined  by  heat  and 
is  a  medicinal  preparation,  within  Bev.  SL 
S  2504,  Schedule  M,  p.  480  (2d  Ed.),  fixing 
the  rate  of  import  duty  upon  pills,  powders, 
tinctures,  etc.,  or  other  medicinal  prepara- 
tions recommended  to  the  public  as  proprie- 
tary medicines,  or  prepared  according  to 
some  private  formula  or  secret  art  as  reme- 
dies. Ferguson  v.  Arthur,  6  Sup.  Ct.  861, 
864,  117  U.  S.  482,  29  L.  Ed.  979. 

CALC-SPAR. 

Calc-spar  is  crystalli«ed  carbonate  ot 
lime,  being  caused  by  the  dissolution  of  the 
original  solid  limerock,  which  is  carried  into 
every  accessible  cavity  or  fissure,  and  crys- 
tallizes in  coarse  crystals,  filling  the  cavity, 
and  is  called  ••spar."  It  is  necessarily  of 
comparatively  recent  formation,  and,  where 
a  seam  of  it  is  found  cutting  across  the 
country,  with  ore  contiguous  to  It  on  either 
side,  the  plain  and  inevitable  Inference  Is 
that  at  some  epoch  subsequent  to  the  deposit 
of  the  body  of  ore  a  fissure  occurred,  which 
in  process  of  time  has  been  filled  with  the 
spar.  Its  existence  is  no  impeachment  of 
the  identity  of  the  bodies  of  ore  In  which  it 
occurs,  and  does  not  constitute  a  division 
between  lodes  in  geneiaL  PhiUpotts  y. 
Blasdel,  8  Nev.  61,  7L 

CALCULATE-CALCULATED. 

••Calculate"  means  to  compute  or  redcon. 
Cakes  y.  MltcheU,  15  Me.  (3  Sh^.)  360,  362. 
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As  adapted. 

The  word  "calculated**  has  been  defined 
to  mean  suited  or  adapted  to  by  design. 
Gerrish  y.  Norris,  63  Mass.  (9  Oush.)  167, 
170, 

^'Calcnlatedt'*  as  used  In  an  instruction , 
authorizing  the  Jury,  in  a  prosecution  for 
murder,  to  conylct  if  they  belieyed  defendant 
willfully  struck  another  with  a  pistol  that 
was  a  deadly  weapon,  or  ^'calculated'*  to 
produce  death,  was  not  equivalent  to  'in- 
tended," so  as  to  render  the  instruction  er- 
roneous, but  was  synonymous  with  **adapt- 
ed."  'iltted,*'  or  "suited."  Smallwood  v. 
Commonwealth  (Ky.)  40  S.  W.  248. 

As  intended* 

"Calculate"  primarily  means  to  compute 
mathematically.  It  Implies  the  power  to 
think,  to  study,  and  to  reason.  It  is  usually 
applied  to  sentient  beings — ^those  haying  the 
faculty  of  sensation;  the  power  to  perceive, 
reason,  and  think.  As  a  provincialism,  it  is 
sometimes  used  in  the  sense  of  to  intend,  to 
design,  to  plan,  or  to  propose.  The  word,  in 
an  action  for  personal  injuries,  which  char- 
ged that  a  certain  act  of  the  defendant  was 
well  calculated  to,  and  did,  frighten,  plain- 
tiff's horse,  was  construed  to  have  been  used 
in  the  latter  sense.  Keeley  Brewing  Co.  v. 
Parnin,  41  N.  B.  471,  473,  13  Ind.  App.  588; 
Cakes  y.  Mitchell,  15  Me.  (3  Shep.)  360,  362. 

CALENDAR. 

The  word  "calendar"  originates  firom  the 
verb  **calare."  '^Calendar**  means  a  division 
of  time  in  years,  months,  weeks,  and  days, 
and  a  register  of  them.  Rives  y.  Guthrie,  46 
N.C.84,8a 

The  ordinary  signification  of  the  word 
"calendar**  is  a  list  or  enumeration  of  causes 
arranged  for  trial  in  court  Titley  v.  Kaeh- 
ler,  9  lU.  App.  (9  Bradw.)  537,  539. 

The  word  "calendar"  may  or  may  not  be 
synonjrmous  with  the  statutory  word  "dock- 
et." Its  ordinary  signification  is  a  list  or 
enumeration  of  causes  arranged  for  trial  in 
the  court,  but  there  is  nothing  in  the  word 
from  which  it  can  be  determined  how  such 
list  is  to  be  made  up,  or  upon  what  principle 
the  various  causes  are  arranged  thereon. 
Titley  y.  Kaehler,  9  111.  App.  (9  Bradw.)  537, 
539. 

OAIiEKBAB  MONTH. 

A  calendar  month  is  a  month  as  desig- 
nated in  the  calendar,  without  regard  to  the 
number  of  days  it  may  contain.  In  commer- 
cial transactions  it  means  a  month  ending  on 
the  day  In  the  succeeding  month  correspond- 
ing to  the  day  in  the  preceding  month  from 
which  the  computation  began,  and,  if  the  last 
month  have  not  so  many  days,  then  on  the 
last  day  of  that  month.    Daley  y.  Anderson, 


48  Pac.  889,  840,  7  Wyo.  1,  75  Am.  8t  Rep. 
870  (dtlng  Mlgotti  y.  Golvill,  4  a  P.  Div. 
233). 

The  term  "calendar  month,"  in  a  statute 
providing  that  charitable  bequests  shall  be 
void  unless  executed  at  least  one  calendar 
month  before  the  decease  of  the  testator, 
means  a  month  according  to  the  calendar  or 
almanac,  which  is  not  uniform  as  a  lunar 
month,  but  varies.  Thus  a  will  executed  on 
February  27,  1883,  by  a  testator  who  died 
March  28,  1883,  was  executed  one  calendar 
month  prior  to  testator's  death.  In  re  Park- 
er's Estate,  14  Wkly.  Notes  Cas.  566, 

OAXXHDAB 


The  calendar  year  is  composed  of  12 
months,  varying  in  length  according  to  the 
common  or  Gregorian  calendar.  In  re  Park- 
er's Estate,  14  Wkly.  Notes  Cas.  56& 

CALENDS. 

The  calendar  of  the  Romans  had  a  pe- 
culiar arrangement  They  gave  particular 
names  to  three  days  of  the  mouth.  The  first 
was  called  the  "calends."  In  the  four 
months  of  March,  May,  July,  and  October,  the 
seventh  day  was  called  "nones,**  and  in  the 
four  former  the  fifteenth  days  were  called 
"ides,"  and  In  the  last  the  thirteenth  were 
thus  called.    Rives  v.  Guthrie,  46  N.  C  84,  87. 

CALF. 

Under  Code,  f  8072,  providing  that  two 
cows  and  a  calf  shall  be  exempt  from  execu- 
tion, the  term  **cair*  does  not  include  a  year- 
ling heifer.  Mitchell  y.  Joyce,  28  N.  W.  473, 
474,  69  Iowa,  121. 

The  term  "calves,"  as  used  in  Revenue 
Act,  I  4,  Imposing  a  tax  on  cows  and  calves, 
does  not  include  heifers  and  steers  which  are 
over  one  year  of  age.  MiUigan  v.  Jefferson 
County,  2  Mont  543,  546. 

CALL 

See  "On  Call.- 

A  call  is  the  privilege  of  calling  for,  or 
not  calling  for,  the  thing  bought  Minnesota 
Lumber  Co.  v.  Whitebreast  Coal  Co.,  160  111. 
85,  97,  43  N.  B.  774,  778,  8l  L.  R.  A.  529. 

For  stook  subsoripttons. 

In  a  subscription  for  shares  of  stoc)c  In  a 
corporation,  providing  that  the  stockholders 
were  to  pay  for  their  shares  on  call  by  the 
company,  "call"  meant  merely  a  step  in  the 
process  of  collection;  and  where  a  company, 
becoming  insolvent,  abandoned  all  action  un- 
der its  charter,  .the  original  mode  of  making 
calls  upon  the  stockholders  cannot  be  pur- 
sued, and  the  debt,  therefore,  as  between  the 
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debtor  and  creditor  of  a  corporation*  must  be 
treated  as  due,  without  further  demand. 
Hatch  y.  Dana,  101  U.  8.  205,  215,  25  L.  Ed. 
885. 

Call,  as  used  In  the  corporation  statutes 
in  reference  to  calls  on  corporation  stock,  is 
synonymous  with  the  word  "assessments,"  as 
used  In  such  statutes.  Stewart  v.  Walla  Wal- 
la Printing  &  Pub.  Co.,  20  Pac.  605,  606,  1 
Wash.  St  521. 

"Call,"  as  used  with  reference  to  the 
power  of  a  company  of  making  calls.  Is  ca- 
pable of  three  meanings.  They  either  mean 
the  resolution,  or  Its  notification,  or  the  time 
when  It  becomes  payable.  It  must  mean  one 
of  these  three.  Ambergate,  N.  &  B.  &  B.  J. 
Ry.  Co.  Y.  Mitchell,  4  Exch.  540.  543. 

A  call  Is  an  assessment  made  by  corpora- 
tion, or  the  directors  thereof,  on  the  subscrip- 
tions for  shares,  within  the  amount  of  the  un- 
paid sums  on  the  number  of  shares  subscrib- 
ed. Santa  Cruz  R.  Co.  t.  Spreckles,  8  Pac: 
661,  663,  65  Gal.  198. 

The  terms  "calls'*— on  unpaid  subscrip- 
tion to  capital  stock — and  "assessments"  are 
used  Interchangeably  In  our  statutes.  Stew- 
art V.  Walla  Walla  Prlnttog  &  Pub.  Co.,  1 
Wash.  St  521,  522,  20  Pac.  605. 

A  "call,"  as  used  In  relation  to  corpora- 
tions, Is  an  official  declaration  by  the  direct- 
ors tbat  the  sum  subscribed,  or  any  specified 
Installment  thereof.  Is  required  to  be  paid. 
Germanla  Iron  Mln.  Co.  v.  King,  69  N.  W. 
181,  182,  94  Wis.  439,  86  L.  R.  A.  51;  Brad- 
dock  Y.  Philadelphia,  M.  &  M.  R.  Co.,  45  N.  J. 
Law  (16  Vroom)  363,  365;  American  Alkali 
Co.  V.  Campbell  (U.  S.)  113  Fed.  398,  400. 

la  desoriptiona  of  Umd. 

The  general  or  descriptive  call  In  entries 
of  the  description  of  lands  la  such  as  calls  for 
objects  possessing  such  notoriety  In  them- 
selves, or  so  particularly  described,  that  at- 
tention Is  directed  to  the  neighborhood  of  the 
land.  Stockton  v.  Morrla,  19  S.  E.  581,  538, 
89  W.  Va.  482. 

A  particular  or  locative  call  la  one  which 
contains  a  reference  to  objects  which  more 
specifically  describe  or  locate  the  land  en- 
tered than  those  referred  to  In  a  general  calL 
Stockton  V.  Morris,  19  S.  E.  581,  584,  89  W. 
Va.  432. 

In  Bouvler's  Law  Dictionary,  the  word 
"call"  Is  defined  thus:  "In  American  land 
law,  the  designations  In  an  entry,  patent,  or 
grant  of  land  of  visible  natural  objects  as 
limits  to  the  boundary."  And  Webster  de- 
fines the  word  as  a  reference  to  or  statement 
of  an  object,  course,  distance,  or  other  mat- 
ter of  description  In  a  survey  or  grant  re- 
quiring or  calling  for  a  corresponding  object 
etc,  on  the  land.  The  meaning  of  "calling" 
for  a  coroner  or  boundary  is  well  understood 
In  the  law.    It  is  necessarily  applicable  to 


written  Instruments,  such  as  entries,  surveys, 
patents,  grants,  and  deeds*  King  v.  Watklns 
(U.  8.)  98  Fed.  913,  922. 

In  stook  ezelumce* 

A  call  memorandum  or  writing,  executed 
for  a  valuable  consideration,  giving  the  bear- 
er the  right  to  call  upon  the  subscriber  for 
certain  shares  of  stock  therein  named  within 
a  stated  time,  and  at  a  given  price,  is  not  an 
agreement  to  sell  such  stock,  within  the  mean- 
ing of  section  25  of  the  war  revenue  act  of 
I  1898,  and  is  not  subject  to  the  stamp  tax  ioi- 
I  posed  on  such  agreements.  Such  InstrnmeDt 
merely  gives  an  option,  requiring  a  further 
agreement  to  effect  a  sale.  White  t.  Treat 
(U.  S.)  100  Fed.  290.  291. 

Within  the  peculiar  language  of  dealers 
In  stocks  and  options,  a  call  is  defined  to  be 
the  privilege  of  calling  for  or  not  calling  for 
the  thing  bought,  as  distinguished  from  "put,** 
which  is  the  privilege  of  delivering  or  not  de- 
livering the  thing  sold.  Minnesota  Lumber 
Co.  V.  Whitebreast  Coal  Co.,  43  N.  E.  774,  778, 
160  111.  85,  31  L.  a  A.  529. 

Within  the  peculiar  language  of  persons 
dealing  In  optional  contracts,  a  call  Is  the 
privilege  of  calling  for  or  not  calling  for  the 
thing  bought,  and  is  simply  a  mode  adopted 
for  speculating  In  difference  In  market  values 
of  grain  or  other  commodities.  Osgood  v. 
Bander,  39  N.  W.  887,  890.  75  Iowa,  560,  1  L. 
R.  A.  655;  Plxley  v.  Boynton,  79  111.  851,  353; 
White  V.  Barber,  8  Sup.  Ct.  221,  230,  123  U. 
S.  392,  31  L.  Ed.  243;  Pearce  v.  Foote,  113 
III.  (1  Peck)  228,  234,  55  Am.  Rep.  414;  Mil- 
ler V.  Bensley,  20  111.  App.  (20  Bradw.)  528» 
580. 

Of  a  meetlnc. 

The  call  of  a  meeting  of  a  county  board, 
in  the  legal  sense  of  the  term,  is  a  summons 
to  the  parties  entitled  to  meet,  directing 
them  to  meet.  It  involves  something  more 
than  a  mere  purpose  in  the  mind  of  the  call- 
er, or  an  expression  of  that  purpose  unheard, 
unseen,  and  unknown.  It  implies  a  com- 
munication of  that  purpose  to  the  parties  to 
be  affected.  In  some  way  or  other,  notice 
must  be  given;  and.  If  there  be  no  regulation 
as  to  the  manner  of  notice,  it  must  be  per- 
sonal, at  least  where  personal  notice  Is  ixrac- 
tlcable.  Paola  &  F.  R.  Ry.  Co.  y.  Anderson 
County  Com'rs,  16  Kan.  802,  807* 

Of  a  minister  to  elmrelL, 

A  call  is  an  Instrument  issuing  from  the 
congregation  of  a  church  to  a  minister  to  be- 
come its  pastor,  which  may  be  signed  either 
by  the  elders  and  deacons,  by  the  trustees, 
or  by  a  select  committee,  and  attested  by  the 
moderator  of  the  meeting.  It  is  an  Instru- 
ment of  a  purely  ecclesiastical  character. 
having  relation  to  the  spiritual  concerns  of 
the  church,  rather  than  to  its  temporal  af- 
fairs* purporting  on  its  face  to  be  ttie  act  of 
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the  congregation;  and,  being  put  forth,  ac- 
cepted, and  relied  npon  as  sucli,  it  is  an  act 
of  the  congregation,  and  not  of  the  persons 
signing  it  Paddock  y.  Brown,  6  Hill,  530, 
532. 

CALL  AT. 

Liberty  to  call  at  or  to  enter  or  tonch 
at,  certain  ports,  when  given  In  a  marine 
policy,  imports  that  such  liberty  is  based  up- 
on a  purpose  to  be  accomplished  by  enter- 
ing such  ports,  which  is  to  be  inferred  from 
the  character  of  the  voyage,  and  by  the  car- 
go and  the  circumstances  and  nature  of  the 
adventure;  and  a  reasonable  delay  at  the 
authorized  i«)rt  to  accomplish  such  purpose 
is  not  a  deviation.  Arnold  v.  Pacific  Mut 
Ins.  Co.,  78  N.  Y.  7,  16. 

Where  a  bill  of  lading  authorized  a  ves- 
sel to  call  at  any  port  or  ports  whatsoever, 
such  provision  did  not  include  or  give  her 
authority  to  put  into  a  port  of  refuge,  where 
such  act  was  necessary  by  reason  of  the 
ship's  failure  to  load  an  adequate  cargo  of 
coal  for  the  voyage,  so  as  to  entitle  her  to 
charge  the  loss  of  cargo,  etc.,  consumed  by 
reason  of  such  negligence,  as  a  general  aver- 
age charge.  Hurlbut  v.  Turnure  (U.  S.)  81 
Fed.  208,  211,  26  0.  C.  A.  835. 

CALL  DEPOSITS. 

In  banking  circles,  deposits  are  often 
qualified  or  distinguished  as  time  and  call 
deposits.  The  former  is  for  a  specified  time, 
and  the  latter  is  subject  to  call  at  the  pleas- 
ure of  the  depositor.  State  r.  Cadwell,  44 
N.  W.  700,  701.  79  Iowa,  432. 

CALLED. 

An  indictment  against  one  for  gaming, 
which  charges  him  with  betting  at  a  game 
called  "pool"  instead  of  at  a  game  of  pool,  is 
sufficient  Thompson  v.  State  (Tex.)  28  S.  W. 
684. 

CALLED  FOB  TBLAL. 

See  "Regularly  Called  for  Trial.** 

By  the  term  "called  for  trial"  Is  meant 
the  stage  of  the  case  where  both  parties 
have  announced  that  they  are  ready,  or  when 
a  continuance,  having  been  applied  for,  has 
been  denied.  Code  Cr.  Proc.  Tex.  1895,  art. 
641;  McGrew  v.  State,  31  Tex.  Cr.  R.  330,  20 
S.  W.  740;   Shaw  v.  State,  17  Tex.  App.  226. 

Rev.  St.  Wis.  i  2478,  providing  that  one 
desiring  a  Jury  trial  shall  demand  a  Jury  at 
the  time  the  action  is  "called  for  trial," 
means  that  the  party  must  demand  a  Jury 
when  the  action  is  called  for  trial  on  a  par- 
ticular day,  but  does  not  mean  that  a  Jury 
must  not  be  demanded  at  the  mere  opening 
of  the  court  on  the  first  day  of  the  term,  for 
1  Wns.  A  P.— 60 


the  purpose  of  ascertaining^  in  a  general 
way,  what  cases  are  for  trial  at  the  term. 
State  T.  Clark,  80  N.  W.  122,  126,  67  Wis, 
229. 

Calling  a  case  for  trial  is  an  announce- 
ment or  declaration  by  the  court  that  the 
case  has  been  reached  in  its  order,  and  that 
the  Judicial  examination  of  the  issues  of  law 
and  fact  upon  which  the  decision  of  the  case 
depends  Is  about  to  begin.  Moore  t.  Sargent, 
14  N.  B.  466,  468,  112  Ind.  484. 

CALLED  FORTH. 

There  is  a  sound  distinction  between  the 
calling  forth  of  the  militia,  and  their  being 
in  actual  service  and  employment  of  the 
United  States,  contemplated  both  in  the  Con- 
stitution and  the  acts  of  Congress.  The  Con- 
stitution enables  Congress  to  provide  for  the 
government  of  such  part  of  the  militia  as 
may  be  employed  in  the  service  of  the  United 
States,  and  makes  the  President  commander 
in  chief  of  the  militia  when  called  into  the 
actual  service  of  the  United  States.  If  the 
former  clause  included  the  authority  to  call 
forth  the  militia,  as  being,  in  virtue  of  the 
call  of  the  President,  in  actual  service,  there 
would  certainly  be  no  necessity  for  the  dis- 
tinct clause  authorizing  It  to  provide  for  the 
calling  forth  of  the  militia,  and  the  Presi- 
dent would  be  commander  in  chief  not  mere- 
ly of  the  militia  In  actual  service,  but  of  the 
militia  ordered  Into  service.  The  term  "actu- 
al service"  means  something  more  than  a 
mere  calling  forth  of  the  militia.  It  includes 
some  act  of  organization,  mustering,  or 
marcliing  done  or  recognized  in  obedience  to 
the  call  in  the  public  service.  The  terms 
"called  forth"  and  "employed  in  the  service" 
cannot,  in  any  appropriate  sense,  be  said  to 
be  synonymous.  From  the  very  nature  of 
things,  the  call  must  precede  the  service. 
Houston  V.  Moore,  18  U.  S.  (6  Wheat)  1,  64,  6 
L.  Ed.  19. 

CALLED  ON. 

The  clause  "called  upon  to  pay,"  as  used 
in  a  contract  wherein  certain  stockholders 
of  a  corporation  agreed  to  indemnify  all  those 
who  became  indorsers  of  the  company's  pa- 
per, for  the  sums  they  were  called  upon  to 
pay,  is  equivalent  to  "compelled  or  required 
to  pay."  Taylor  v.  Coon,  48  N.  W.  123,  128, 
79  Wis.  76. 

"Called  upon,"  as  used  in  a  guaranty 
that,  If  plaintiff  should  be  called  upon  to  pay 
certain  rent,  the  guarantor  would  repay  on 
demand,  has  reference  to  the  legal  obligation 
to  pay,  so  that,  unless  plaintiff  was  legally 
bound  to  pay,  the  defendant  is  not  liable  on 
his  guaranty.  H.  Koehler  A  Co.  v.  Relnhelm- 
er,  46  N.  Y.  Supp.  337,  338,  20  Misc.  Rep.  62. 

Within  a  statute  entitling  persons  to  vote 
in  a  parish  on  certain  occupancy,  and  where 
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they  had  been  called  upon  to  pay  certain 
rates,  a  tenant  was  called  upon  to  pay  where 
he  occupied  under  an  agreement  with  the 
landlord  that  he  should  pay  all  rates  and 
taxes,  and  the  landlord  had  called  upon  the 
tenant  to  pay,  and  he  had  paid,  and  the  land- 
lord, in  turn,  had  paid  the  rates  according  to 
the  stipulation.  Ck>ok  ▼.  Luckett,  2  G.  B.  168, 
173. 

OAIXING. 

See  "Ordinary  Calling'^;  'llnlawful  Call- 
ing." 
Secular  calling,  see  "Secular  BusinesB." 

A  calling  is  defined  to  be  usual  occupa- 
tion, profession,  or  employment;  vocation; 
so  that  a  lot  used  by  a  gardener  for  the  culti- 
Tation  of  produce,  and  separated  from  his 
dwelling  by  streets,  is  exempt  as  a  home- 
stead, under  Const  1876,  art  16,  I  51,  declar- 
ing that  the  homestead  in  a  city  shall  consist 
•f  ft  lot  or  lots  not  to  exceed  a  certain  yalue, 
used  as  a  place  to  exercise  the  calling  or 
business  of  the  head  of  the  family.  Waggen- 
er  Y.  Haskell,  35  S.  W.  1,  2,  89  Tex.  435. 

In  Laws  N.  T.  1892,  c.  602,  requiring  any 
person  intending  to  conduct  the  trade,  busi- 
ness, or  calling  of  a  plumber,  etc.,  to  submit 
to  examination  before  engaging  In  the  busi- 
ness, etc.,  the  terms  "trade,  business,  or  call- 
ing" are  synonymous,  and  have  relation  to 
the  mechanical  employments;  one's  trade, 
etc.,  being  that  business  which  he  has  learn- 
ed and  fitted  himself  to  follow.  People  v. 
Warden  of  City  Prison.  39  N.  E.  686,  689,  144 
N.  Y.  529,  27  L.  B,  A.  718. 

CAIXIKO  THE  DOCKET. 

Calling  a  list  or  docket  is  the  public  call- 
ing of  the  docket  at  the  commencement  of 
each  term  of  court  for  the  purpose  of  dis- 
posing of  the  same  with  regard  to  setting 
a  time  for  trial,  entering  an  order  for  a  con- 
tinuance, default,  nonsuit,  or  some  other  dis- 
position of  the  case.  Blanchard  t.  Ferdi- 
nand, 132  Mass.  889,  391« 

CALUMNY. 

In  the  clTll  law  "calumny"  signified  an 
unjust  prosecution  or  defense  of  a  suit,  and 
the  phrase  is  still  so  used  in  the  courts  of 
Scotland  and  in  the  ecclesiastical  and  admlr- 
lilty  courts  of  England.  I-«nning  v.  Christy, 
SO  Ohio  St  115,  117,  27  Am.  Rep.  431. 

CAMPHENE. 

Camphene  is  turpentine  purified  by  re- 
peated distillation.  Putnam  y.  Common- 
wealth Ins.  Co.  (U.  S.)  4  Fed.  753. 

It  cannot  be  said,  as  a  matter  of  law, 
that  the  words  "camphene"  or  "spirit  gas," 


within  the  meaning  of  a  fire  policy  prohibit- 
ing the  lighting  of  the  insured  premises  with 
camphene  or  spirit  gas,  includes  burning 
fluid.  Stettlner  t.  Granite  Ins.  Co.*  12  N.  Y. 
Super.  Ct.  (5  Duer)  594,  596L 

CAMP  HUNTING. 

"Camp  hunting,"  which  is  prohibited  by 
Act  Feb.  11,  1897,  is  defined  by  the  statute 
to  mean  persons  camping  in  the  woods,  or 
at  or  near  any  house,  with  guns  and  dogs, 
for  the  purpose  of  hunting  game,  etc.  Du 
Bose  T.  State,  74  S.  W.  292,  293,  71  Ark.  347. 

CAMP  MEETING. 

A  "camp  meeting"  1b  unlyersally  under- 
stood to  be  a  religious  meeting,  so  that  char- 
ging a  person  with  being  Intoxicated  at  a 
camp  meeting  and  creating  a  disturbance  li 
equivalent  to  charging  her  with  disturbing  a 
religious  meeting,  and  slanderous  per  se. 
Thomas  Y.  Smith,  27  N.  Y.  Snpp.  589,  591,  75 
Hun,  573. 

The  term  "camp  meeting^  means  a  re- 
ligious meeting,  and  hence  an  allegation  in 
a  criminal  complaint  charging  the  wrongful 
sale  of  liquors  within  one  mile  of  the  place 
of  holding  the  camp  meeting  is  a  sulficient 
allegation  of  the  violation  of  a  statute  pro- 
hibiting such  sales.  State  y.  Bead,  12  B.  I. 
135,  137. 

St.  1867,  c  59,  prohibited  persons,  dui^ 
ing  the  time  of  holding  a  camp  meeting  or 
field  meeting  for  religious  purposes,  from 
maintaining  a  building  for  furnishing  pro- 
visions or  refreshments  without  permissioD 
from  the  authorities  or  officers  having  charge 
or  direction  of  the  meeting,  it  was  held  tliat 
**Camp  meeting'*  means  "any  meeting  held 
in  the  open  air  for  periods  of  some  days  in 
succession,  and  designed  largely,  among  oth- 
er purposes,  to  attract  those  who  do  not 
attend  or  attend  irregularly  stated  places  of 
public  worship,  to  induce  them  to  listen  to 
religious  instruction,  and  thus  awaken  in 
them  a  religious  interest";  and,  in  order 
to  receive  the  protection  of  the  law,  such 
meeting  need  not  be  the  result  of  an  or- 
ganization or  of  an  organized  body,  but  any 
camp  or  field  meeting,  however  Informally 
arranged,  is  within  the  statute.  Common- 
wealth V.  Bearse,  132  Mass.  542,  647,  42  Am. 
Bep.  450. 

Wag.  St  504,  i  80,  providing  that  every 
person  who  shall  disturb  any  "camp  meet- 
ing, congregation  or  other  assembly  of  peo- 
ple met  for  religious  worship**  shall  be 
guilty  of  a  misdemeanor,  means  a  partJcn- 
lar  piece  of  ground  set  apart  for  the  purpose 
of  such  meeting,  and  houses  which  are  used 
for  public  worship,  but  does  not  apply  to  a 
religious  meeting  held  in  a  public  square. 
State  V.  Schieneman,  64  Mo.  886^  887. 
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Act  1809,  pp.  49,  60,  prohibiting  the 
retailing  of  liquors  within  one  mile  of  a 
place  set  apart  for  the  worship  of  Almighty 
God,  should  be  construed  to  include  a  camp 
meeting.    State  t.  Hall  (S.  C.)  2  Bailey,  151. 

CAN. 

See  **A8  Soon  as  Can  Be'*;  "As  Speedily 
as  Can  Be";  ''Best  He  Can";  ''Could." 

As  la  eoa&petent. 

The  word  "can,**  as  used  In  Code  Oa. 
I  2414,  relating  to  the  execution  and  attesta- 
tion of  wills,  and  making  all  persons  compe- 
tent witnesses  to  the  sakne  who  "can  swear" 
to  their  signature,  refers  to  the  question  of 
ability  to  swear,  not  to  recollection  or  ac- 
curacy of  yisioni  blit  to  legal  capacity  to 
testify.  Synonymous  with  the  word  "can," 
in  the  connection  in  which  it  is  used  in  this 
statute,  are  the  expressions  "is  able  to,"  "^s 
competent  to,"  "has  the  capacity  to,"  or, 
negatiTely  speaking,  "is  not  unable  to,"  "has 
not  the  lack  of  power  to,"  "has  not  the  in- 
ability to,"  "is  not  incompetent  to,"  "lacks 
not  the  capacity  to";  and  it  is  unreasonable, 
if  not  absurd,  to  construe  the  words  "can 
swear"  as  meaning  that  the  witness  must 
haye  the  requisite  memory  and  the  keen 
physical  perception  which  would  enable  him, 
after  the  lapse  of  weeks,  months,  and  years, 
to  distinguish  and  Identify  a  mere  cross-mark 
or  other  ordinary  device  representing  his 
signature.  GllUs  t.  Glllis,  23  S.  E.  107,  110, 
96  Oa.  1,  80  U  B.  A.  143,  51  Am.  St  Rep. 
121. 

As  la  possibleii 

"Can  be  removed."  as  used  in  Act  1836, 
making  it  the  duty  of  the  overseers  of  every 
district  to  furnish  relief  to  every  poor  per- 
son within  the  district,  not  having  a  settle- 
ment therein,  who  shall  apply  to  them  for 
relief,  until  such  person  can  be  removed  to 
the  place  of  his  last  settlement,  means  until 
such  i)erson  can  with  propriety  and  safety  be 
removed,  and  not  the  mere  physical  possi- 
bility of  removal,  and  the  statute  does  not 
permit,  mucb  less  command,  the  transporta- 
tion of  a  pauper  whose  state  of  health  for- 
bade removal.  Kelly  Tp.  t.  Union  Tp.  (Pa.) 
6  Watts  &  &  635,  536. 

The  allegation  that  property  "cannot  be 
divided  without  a  sale"  can  have  but  one 
meaning,  and  that  is  that  a  partition  in  kind 
is  impossible  without  virtual  destruction  of 
the  property.  That  loss  or  injury  to  the  par- 
ties, or  some  of  them,  is  the  natural  sequence 
of  an  attempt  to  partition  in  kind  that  which 
cannot  be  divided  without  a  sale,  is  too  plain 
for  discussion.  Ballantyne  ▼•  Busk,  86  Atl. 
8tfl,  862,  84  Md.  649. 

As  mAy. 

"Can  play,"  as  used  in  Code,  f  4213,  pro- 
hibiting saloon   keepers  who  have  billiard 


tables  on  which  the  public  can  play  ftrom 
permitting  minors  to  play  thereon,  means 
that  the  table  is  kept  so  that  the  public 
may  play  thereon,  not  necessarily  for  pay. 
but  it  must  be  such  as  the  public  are  invited 
or  permitted  to  play  on.  Sikes  ▼.  State,  67 
Ala.  77,  81. 

CANADA  CURRENCY. 

A  note  made  and  indorsed  in  Michigan, 
and  payable  "in  Canada  currency,"  is  paya- 
ble in  lawful  money,  and  is  therefore  nego- 
tiable. The  phrase  means  simply  that  it  is 
payable  in  Canada  money  at  the  Canada 
standard,  and  it  is  governed  as  to  the  amount 
it  calls  for  by  the  same  rule  as  if  it  had 
been  made  In  Canada,  payable  in  so  many 
dollars,  without  containing  a  further  direc- 
tion. Black  V.  Ward,  27  Mich.  191.  200.  15 
Am.  Bep.  162. 

CANADA  MONEY. 

A  note  negotiated  and  payable  In  "Can- 
ada money"  is  payable  in  such  money  as  is 
current  by  law  in  Canada.  Thompson  v. 
Sloan,  23  Wend.  71,  75,  35  Am.  Dec.  546. 

CANAL 

See  "Irrigation  Canal." 

"A  canal  is  an  artificial  trench  for  trans- 
portation. They  originate  under  state  stat- 
utes and  charters.  Canals  are  constructed, 
owned,  and  managed  either  by  the  state  it- 
self or  by  a  company  incorporated  by  state 
law,  and  their  use  may  be  made  subject  to 
state  tolls,  which  cannot  be  done  by  any 
state  or  under  a  state  law  with  regard  to 
navigable  waters."  The  admiralty  Jurisdic- 
tion of  the  United  States  does  not  extend  to 
canals.  Warn  v.  Easton  &  McMahon  Transit 
Co.,  2  N.  Y.  Supp.  620,  622. 

An  Incorporated  canal  includes  as  constit- 
uent parts  the  bed,  berm  bank,  towpaths, 
and  tollhouses,  and  collector's  offices,  and,  if 
the  canal  is  not  subject  to  taxation,  the  prop- 
erty forming  such  constituent  parts  are  not 
taxable.  A  house  erected  as  a  tollhouse  by 
such  a  canal  company  Is  not  subject  to  taxa- 
tion, although  it  is  occupied  not  merely  as 
the  collector's  office,  but  also  as  his  family 
residence.  Schuylkill  Nav.  Co.  v.  Berks 
County  Com*rs,  11  Pa.  (1  Jones)  202,  203. 

The  term  "canal,"  as  treated  in  its  ap- 
plication to  each  of  the  several  canals  in 
state  of  New  York,  embraces  all  the  lands 
within  the  blue  lines,  as  well  the  banks  as 
the  prism.  Genesee  Valley  Canal  B.  Co.  ▼. 
Slaight  1  N.  Y.  Supp.  554,  556,  49  Hun,  35, 
14  N.  Y.  Civ.  Proc.  420. 

"Canal."  as  used  in  a  deed  wherein  the 
property  conveyed  was  described  as  bound- 
ed on  one  side  by  a  line  parallel  with  the 
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northeasterly  line  of  a  certain  canal  two 
feet  therefrom,  meant  the  whole  excavation 
made  for  the  purpose  of  the  canal,  and  that 
the  line  of  the  canal  was  therefore  the  top  of 
the  canal  bank,  and  not  the  edge  of  the  wa- 
ter.   Bishop  ▼.  Seeley,  18  Conn.  389»  393. 

As  natiuml  water  eoxam^ 

See  "Natural  Water  Course." 

As  publie  U^liway* 

A  canal  is  a  public  highway,  and  is  not 
the  less  so  because  of  the  tolls  charged,  or 
by  reason  of  its  being  subject  to  the  regula- 
tions of  the  company  operating  it  Barnett 
T.  Johnson,  15  N.  J.  Eq.  (2  McCart)  481,  485. 

A  canal  is  a  public  highway  within 
the  meaning  of  a  statute  prescribing  regula- 
tions for  railroads  crossing  public  highways. 
Lehigh  Yal.  R.  Co.  ▼.  Dover  &  R.  B.  Co., 

48  N.  J.  Law  (14  Vroom)  528,  53L 

In  Bev.  St  Ind.  1838,  p.  887,  i  17,  au- 
thorizing the  board  of  internal  commission 
to  acquire  by  donation  or  purchase  for  the 
state  the  necessary  ground  for  the  profitable 
use  of  any  water  power  that  might  be  creat- 
ed by  the  construction  of  the  Central  Canal, 
the  word  "canal'*  means  a  navigable,  public 
highway  for  the  transportation  of  persons 
and  property.  It  must  not  only  be  in  a  condi- 
tion to  hold  that  water  that  can  be  used  for 
navigation,  but  it  must  have  in  it,  as  part  of 
the  structure  itself,  the  water  to  be  navigat- 
ed ready  for  use.  A  mill  race  carrying  wa- 
ter for  hydraulic  purposes  is  not  enough. 
Kennedy  v.  Indianapolis,  103  U.  &  689,  604, 
26  L.  Ed.  550. 

As  publie  utiUty. 

"A  canal  is  such  a  public  utility  that 
private  property  may  be  subjected  to  its 
construction  under  the  power  of  eminent  do- 
main." Cooper  V.  Williams,  4  Ohio  (4  Ham.) 
253,  287,  22  Am.  Dec.  745. 

OAKAL  BOAT. 

Bev.  St  I  4251  [tJ.  S.  Comp.  St  1901. 
p.  2t)29],  providing  that  no  "canal  boat" 
sball  be  subject  to  a  libel  in  any  of  the 
United  States  courts  for  the  wages  of  any 
person  who  may  be  employed  on  board  there- 
of, refers  to  the  employment  in  which  the 
vessel  is  engaged  at  the  time  of  the  rendi- 
tion of  the  service,  and  not  to  the  form  of 
the  vessel.  ''A  vessel  engaged  in  navigating 
the  canals  should  be  held  to  be  a  canal  boat 
within  the  meaning  of  this  statute,  without 
reference  to  its  form.  A  boat  not  engaged 
in  navigating  canals  is  not  a  canal  boat 
within  the  meaning  of  this  statute,  whatever 
may  be  its  form."  Hence  a  boat  which  had 
been  formerly  navigating  a  canal  was  no 
longer  a  **canal  boat"  when  it  was  employed 
in  transporting  articles  about  a  harbor. 
Smith   V.  The  William  L.  Norman  (U.  S.) 

49  Fed.  2S5,  280 


''Canal  boat,"  as  used  in  N.  Y.  Act  May 

6,  1870,  fixing  rates  of  wharfage,  and  pro- 
viding that  all  *'canal  boats"  navigating  tlie 
canals  in  the  states  shall  pay  the  same  rates 
as  heretofore,  would  include  a  vessel  pro- 
pelled by  steam  power  for  the  sole  purpose 
of  towing  lK>at8  on  the  canaL  The  Vermont 
(U.  S.)  28  Fed.  Cas.  1152. 

Natwre  of  towac^  ••  aff eetiiis* 

A  canal  boat  does  not  cease  to  be  a  canal 
boat  because  she  is  towed  through  a  canal 
by  a  steam  yacht,  and  hence  is  not  liable  for 
an  employes'  wages  under  Bev.  St  f  4251 
[U.  S.  Comp.  St  1901,  p.  2928],  providing  that 
a  canal  boat  without  mast  or  steam  power 
shall  not  be  so  liable.  The  George  Urban, 
Jr.  (U.  S.)  70  Fed.  791,  792. 

A  canal  lK>at  is  a  canal  boat  only  when 
it  continues  to  be  a  boat  on  a  canal,  and 
although  it  has  no  mast  or  steam  engine. 
Tet,  when  a  steam  tug  is  attached  to  it  by  a 
rope  for  the  purpose  of  taking  it  from  one 
part  of  the  river  to  another,  it  doea  not  be- 
come ipso  facto  a  steamboat,  and  ao  remain 
ever  after.  Buckle  t.  Brown  (U.  8.)  4  Fed. 
Cas.  666,  667. 

A  boat  built  fbr  canal  navigation,  which 
had  been  engaged  in  it  during  the  season  and 
was  on  a  return  voyage  from  Brooklyn  in 
tow  of  a  steamboat,  a  mode  of  navigation 
practiced'  by  hundreds  of  canal  boats,  which 
are  not  by  such  an  occasional  trip  transmut- 
ed from  their  primitive  and  unpretending 
character  of  "Podnnk  scows"  into  the  more 
ambitious  if  not  more  respectable  class  of 
vessels  of  the  United  States.  Hicks  v.  Wil- 
liams (N.  Y.)  17  Barb.  628,  529. 

AsTesseL 

A  canal  boat  is  a  vessel.  The  Heiekiab 
Baldwin  (U.  S.)  12  Fed.  Cas.  93. 

An  act  authorizing  seizure  of  seagoing 
or  ocean-bound  vessels,  or  any  other  ves- 
sels, in  order  to  collect  a  debt  for  towing, 
applies  to  canal  lK>ats.  Crawford  v.  Collins 
(N.  Y.)  45  Barb.  209,  271;  Frallck  v.  Betts 
(N.  Y.)  IS  Hun,  632,  633.  CONTRA,  see 
Many  v.  Noyes  (N.  Y.)  5  Hill,  34,  35. 

A  canal  boat  is  a  vessel  within  the  mean- 
ing of  the  statute  providing  for  the  collection 
of  demands  against  sblps  and  vessels.  King 
V.  Greeuway,  71  N.  Y.  413,  417. 

A  canal  boat  is  not  a  vessel  of  the  Unit- 
ed StMtes.  Hicks  V.  Williams  (N.  Y.)  17  Barb. 
523.  525. 

OANAL  FUND. 

A  '*canal  fund"  is  the  fund  established 
for  the  support  of  the  canals.  People  v.  Xew 
York  Cent  R.  Co.  (N.  Y.)  34  Barb.  123,  135l 

Const  art  7,  ii  1,  2,  3,  providing  that 
certain  tolls  chargeable  on  railroads  shoald 
form  a  part  of  the  state  "canal  funds,"  can* 
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rot  be  construed  to  mean  that  such  reyenne  is 
■a  part  of  tbe  canal,  so  that  legislation  with 
regard  to  such  toll  charges  could  be  held  to 
be  legislation  as  to  canals  themselves.  The 
revenues  of  a  person,  natural  or  artificial, 
are  not  the  person  nor  a  part  of  the  person. 
"Canal,"  as  used  in  the  Constitution,  must 
be  construed  in  its  ordinary  sense,  meaning 
«  material  structure,  and  onlj  such  things  are 
a  part  of  the  canal  as  are  necessary  to  its 
ose  or  consequent  upon  its  position.  The  con- 
stitutional provision  (article  7,  i  6)  that  the 
Legislature  shall  not  sell,  lease,  or  otherwise 
dispose  of  any  of  the  canals  of  the  state  re- 
fers to  the  structures  of  the  canals,  and  a 
disposition  of  a  part  of  their  revenues,  or  of 
any  funds  appropriated  to  their  support  is 
not  forbidden.  People  v.  New  York  Gent 
R.  Co.  (N.  Y.)  84  Barb.  123,  182. 

CANCEL-CANCELLATION. 

To  cancel  is  to  annul.  Golden  t.  Fow- 
ler, 26  Ga.  451,  404. 

To  "cancel"  is  to  cross  out  to  "ob- 
literate" is  to  blot  out  The  former  leaves 
the  words  legible;  the  latter  leaves  the  words 
Illegible.  By  either  method  a  will  can  be 
legally  revoked  in  whole  or  in  part  Towna- 
hend  t.  Howard,  29  Atl.  1077,  1078,  86  Me. 
286. 

"Cancel,"  as  used  In  an  agreement  by 
one  person  to  cancel  tbe  Indebtedness  of  an- 
other to  a  third  person,  means  to  "pay." 
Auburn  City  Bank  v.  Leonard  (N.  Y.)  40 
Barb.  119,  120. 

Anmvl  syjioayjaons. 

One  meaning  of  the  word  "cancel"  is  to 
"'annul,"  and  hence,  where  arbitrators  found 
that  a  mortgage  and  note  should  be  null  and 
void  and  canceled,  "cancel"  was  synonymous 
with  "annul."  Golden  v.  Fowler,  26  Ga.  451, 
464. 

I>ef  aoemeat  or  obliteration  neoessary. 

There  can  be  no  such  thing  as  the  "can- 
-cellation"  of  an  instrument  either  as  a 
physical  fact  or  as  a  legal  inference,  unless 
the  instrument  itself  is  in  some  form  de- 
faced or  obliterated.  Such  is  the  express 
<leflnltion  of  the  term  in  legal  significance. 
In  re  Akers'  Will,  77  N.  Y.  Supp.  643,  646, 
74  App.  Div.  461. 

Sffeot. 

In  Capital  City  Mut  Fire  Ins.  Co.  t. 
f>etwiler,  23  III.  App.  656,  the  court  says  the 
term  "cancellation  of  a  contract"  necessarily 
implies  a  waiver  of  all  rights  thereunder  by 
the  parties.  If,  after  breach  by  one  of  the 
•parties,  they  agree  to  cancel  it,  and  make  a 
•new  contract  with  reference  to  this  new  sub- 
ject-matter, that  is  a  waiver  of  any  cause 
<of  action  growing  out  of  the  original  breach, 
•and  this  is  the  rule  even  though  the  original 


contract  was  under  seal.  Drelfus  v.  Colum- 
bian Bzposltion  Salvage  Co.,  45  Atl.  870,  872, 
194  Pa.  475,  75  Am.  St  Rep.  704. 

Asreea&ent. 

"Cancel,"  as  used  in  an  agreement  in- 
dorsed on  a  prior  agreement  to  purchase  land, 
which  states  that  for  value  received  "we  can- 
cel" the  annexed  and  within  agreement^ 
means  no  more  than  "doing  away  with," 
and  hence  is  not  sufficient  to  authorize  the 
party  purchasing  the  land  to  recover  prior 
payments  of  the  purchase  price.  Winton  v. 
Spring,  18  Cal.  451,  455. 

Cancellation  is  appropriate  when  there  is 
an  apparently  valid  written  agreement  of  a 
transaction  embodied  In  writing,  while  in 
faet  by  reason  of  mistake  of  both  or  one  of 
the  parties,  either  no  agreement  at  all  has 
really  been  made,  or  the  agreement  is  dif- 
ferent from  that  which  was  intended.  De 
Voin  v.  De  Voin,  44  N.  W.  889.  841,  76  Wis. 
66  (citing  Pom.  Eq.  Jur.  pp.  843,  344). 

Insvra&oe  polioy. 

Where  a  Are  Insurance  policy  was  made 
void  by  the  removal  of  the  insured  goods 
to  another  building  in  another  town,  "can- 
cellation" is  not  an  accurate  term  to  describe 
it  though  it  is  used  by  the  parties.  The 
policy  is  not  canceled,  but  rendered  nugatory 
and  void  by  the  insured's  own  act  Davison 
V.  London  &  Lancashire  Fire  Ins.  Co.,  42  Atl. 
2,  8,  189  Pa.  132. 


"Canceled,"  as  used  in  a  will  directing 
land  be  sold  so  soon  as  the  leases  are  can- 
celed, will  not  be  construed  to  mean  expired 
or  determined,  but  in  its  ordinary  sense,  and 
so  will  authorize  the  tenants  to  cancel  the 
lease  before  the  expiration  of  the  term. 
Toland  v.  Toland,  55  Pac.  681,  682,  123  Cal. 
140. 

Mortgac^* 

Revision,  p.  707,  f  23,  providing  that 
when  any  mortgage,  duly  registered,  shall  be 
redeemed,  it  shall  be  the  duty  of  the  clerk, 
on  application  by  the  mortgagor  or  the  per- 
son redeeming  and  producing  to  him  such 
mortgage  canceled,  or  a  receipt  thereof  sign- 
ed by  the  mortgagor  or  his  executors,  admin- 
istrators, or  assigns,  to  enter  in  a  margin  to 
be  left  for  that  purpose,  opposite  the  abstract, 
a  minute  of  such  redemption,  is  satisfied  by 
the  act  of  tearing  off  the  seals  on  such  mort- 
gage, if  done  with  the  intent  of  cancellation. 
Baldwin  v.  Howell,  15  Atl.  236,  242,  45  N.  J. 
Eq.  (18  Stew.)  519. 

The  mere  tearing  off  of  the  seals  of  a 
mortgage  by  an  unauthorized  person  does  not 
amount  to  a  cancellation,  nor,  indeed,  will 
its  entire  destruction  in  such  a  manner.  It 
must  be  given  up  and  canceled  by  consent  of 
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the  owner.    Lilly  y.  Quick,  2  N.  J.  Bq.  (1  H. 
W.  Green)  ©7,  103. 

Berenne  stamp, 

U.  S.  Revenue  Act,  requiring  certain  in- 
struments  to  be  stamped  and  the  stamp  can- 
celed by  the  initials  of  the  person  using  or 
affixing  the  same,  does  not  require  such  can- 
cellation to  be  made  by  affixing  the  Initials 
of  all  those  who  may  become  parties  to  the 
instrument;  as,  for  instance,  where  a  note 
passes  through  the  hands  of  several  indorsers, 
the  initials  of  the  person  originally  using 
the  stamp  are  a  sufficient  cancellation.  Bpear 
y.  Alexander,  42  Ala.  672,  675. 

WilL 

The  word  '^canceled"  is  derived  from  the 
word  "cancelli,"  crossbars  or  latticework. 
Hence,  as  originally  used,  it  referred  to  mak- 
ing cross-lines  in  the  writing,  and  is  defined 
by  Webster:  "To  cross  lines  of  a  writing  and 
deface  it"  From  this  is  derived  the  synonym 
as  defined  by  Webster:  "To  annul  or  destroy, 
as  to  cancel  an  obligation."  Therefore,  where 
it  is  apparent  that  the  cross-lines  in  a  will 
have  been  made  by  a  testator  with  the  evi- 
dent intention  of  effecting  a  revocation,  it  has 
been  held  that  such  an  act  is  sufficient  to 
work  a  revocation  of  the  will,  as  provided  by 
2  Rev.  St  p.  64,  i  42,  which  outlines  two 
general  methods  of  revocation — by  destruc- 
tion or  cancellation.  In  re  Alger's  Will,  77 
N.  Y.  Supp.  166,  167,  38  Misc.  Rep.  143. 

Where  a  will  is  so  marked  by  testator, 
whether  by  lines  drawn  across  it  or  other- 
wise, as  to  show  that  the  act  was  designed 
by  him  to  render  the  will  of  no  effect,  there 
is  a  cancellation.  Warner  y.  Warner's  Es- 
tate, 87  Vt  356,  362. 

In  order  to  operate  as  a  revocation  of  a 
will,  cancellation  thereof  must  be  made  with 
the  intention  that  it  shall  operate  as  a  revoca- 
tion. Revocation  is  an  act  of  the  mind, 
which  can  be  demonstrated  by  some  outward 
and  visible  sign.  Dan  v.  Brown  (N.  Y.)  4 
Cow.  483.  490,  15  Am.  Dec.  395. 

As  used  in  Rev.  St  pt  2,  p.  64,  c.  6,  tit 
1,  art  2,  I  42,  providing  that  no  will  in  writ- 
ing, nor  any  part  thereof,  shall  be  revoked 
or  altered  otherwise  than  by  some  other  will 
in  writing,  or  unless  such  will  be  burned, 
torn,  canceled,  obliterated,  or  destroyed,  with 
the  intent  and  for  the  purpose  of  revoking 
the  same  by  the  testator  himself,  "canceled" 
means  something  more  than  the  mere  act  of 
canceling,  and  includes  animo  revocandl. 
"The  cancellation  of  a  will  does  not  neces- 
sarily involve  its  revocation.  The  canceling 
itself  is  an  equivocal  act,  and,  in  order  to 
operate  as  a  revocation,  must  be  done  animo 
revocandl."  In  re  Wood's  Will,  11  N.  Y. 
Supp.  157,  2  Con.  Sur.  144. 

A  "cancellation  of  a  will"  is  any  act  done 
to  it  which  in  common  understanding  would 


be  regarded  as  a  cancellation  if  done  to  any 
other  instrument,  and  it  is  not  understood  to 
mean  exclusively  drawing  crossed  lines  on  the 
paper.  Appeal  of  Evans,  58  Pa.  (8  P.  F. 
Smith)  238,  244. 

A  will  is  not  canceled  because  of  a  writ- 
ing on  a  sheet  of  paper  attached  to  it,  or 
even  on  the  will  itself,  stating  "I  revoke  this 
will,"  under  the  statute  providing  that  it 
shall  be  canceled  only  by  burning  or  de- 
stroying the  same,  or  by  some  writing  wit- 
nessed as  a  will  is  witnessed,  where  nothing 
was  done  to  any  portion  of  the  written  or 
printed  matter  constituting  the  will,  no  part 
of  which  was  altered  and  no  interlineation 
made,  and  all  that  constituted  the  will  re- 
mained as  perfect  as  when  first  written.  In 
re  Ladd,  18  N.  W.  734.  736,  60  Wis.  187, 
50  Am.  Rep.  855. 

Same    By  drawlas  line  tluMmgh  sIsba- 
tnre. 

A  "cancellation"  is  In  legal  meaning  an 
equivalent  to  and  synonymous  with  an  **ob- 
literatlon."  This  cancellation  or  obliteration 
may  be  effected  by  words  written  across  the 
instrument,  as  "obliterated"  or  "canceled." 
The  end  may  be  equally  well  accomplished 
by  any  erasure,  partial  or  complete;  it  may 
be  done  by  drawing  the  pen  through  the 
words.  Any  act  of  this  sort  is  effectoal, 
for  the  reason  that  it  puts  the  instrument  in 
condition  whereby  its  invalidity  appears  on 
its  face  the  moment  it  is  produced.  Under 
a  statute  providing  that  a  will  may  be  re- 
voked by  burning,  tearing,  or  obliterating  it 
a  line  drawn  lengthwise  through  the  name  of 
testatrix,  or  an  upright  line  through  each  of 
the  words  thereof,  accompanied  by  a  dec- 
laration or  intention  to  destroy  the  will,  is  a 
sufficient  obliteration.  Glass  y.  Scott,  60  Pac. 
186,  188,  14  Colo.  App.  377. 

One  of  the  recognized  modes  of  revoking 
a  will  is  by  cancellation.  In  Its  primal  sig- 
nificance the  word  means  a  "latticework." 
As  applied  to  writings,  it  means  the  nnlllflca- 
tion  of  a  writing  by  drawing  upon  Its  face 
lines  in  the  form  of  a  latticework,  crisscross. 
Usually,  in  legal  as  well  as  in  common  ac- 
ceptance, cancellation  is  accomplished  by  the 
drawing  of  any  lines  over  or  across  words 
with  intent  to  nullify  them.  It  is  a  common 
business  practice  to  cancel  negotiable  in- 
struments and  other  written  contracts  by 
drawing  such  lines  through  the  signature  of 
the  maker,  and  where  such  form  of  cancella- 
tion has  been  used  in  the  will  it  is  sufficient 
to  revoke  it  In  re  Olmsted's  Estate,  54  Pac 
745,  746,  122  Cal.  224. 

Same    By  marking  *'«ameeled.** 

A  will  may  be  canceled  by  any  act  done 
to  it  which  stamps  upon  it  an  intention  that 
it  shall  have  no  effect,  though  the  act  be 
not  a  complete  obliteration  or  physical  de- 
struction. As  distinguished  from  "destruc- 
tion," "cancellation"  implies  a  oreservation 
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of  tbe  instmmeDt  with  something  on  it  indica- 
tive  that  it  has  ceased  to  be  operatiye. 
Writing  tbe  word  "canceled"  on  a  will  op- 
erates as  a  cancellation  thereof.  Appeal  of 
Eyans,  58  Pa.  (8  P.  F.  Smith)  238.  242. 

Same— By  marWrng  ^'obsolete.'* 

.  Tbe  word  ''canceling"  in  Act  April  8, 
1833,  i  13,  authorizing  the  reyocation  of  a 
will  by  burning,  cancelling,  obliterating,  or 
destroying  the  same,  does  not  Include  the  act 
of  testator  in  writing  the  word  "obsolete" 
on  the  margin  of  his  will,  without  signing  the 
same.  Lewis  y.  Lewis  (Pa.)  2  Watts  &  S. 
455,  457. 

Same    By  tearlnc* 

Tearing  is  one  of  the  modes  of  cant^aling 
a  will    Doe  y.  Perkes,  8  B.  &  A.  489,  492. 

CANDIDATE. 

Any  candidate,  see  ••Any." 

The  term  "candidates"  is  used  to  desig- 
nate the  person  yoted  for  at  an  election. 
State  y.  Hirsch,  24  N.  K  1062,  1063,  125  Ind. 
«)7,  0  L.  a  A.  170. 

In  Const  art  8,  i  9,  proylding  that  any 
person  who  shall,  while  a  candidate  for  office, 
be  guilty  of  bribery,  ft*aud,  or  willful  yiola- 
tion  of  any  election  law,  etc.,  shall  be  pun- 
ished, "candidate"  means  one  who  seeks  or 
aspires  to  some  office  or  priyilege,  or  who 
offers  himself  for  the  same.  "A  man  is  a 
candidate  for  an  office  when  he  is  seeking 
such  office,  and  is  iust  as  much  a  candidate 
inrior  to  Ills  nomination  as  after."  Leonard 
▼.  Commonwealth,  4  Atl.  220,  224,  112  Pa. 

eo7. 
CANDLL 

The  origin  of  the  expression  "sale  by  the 
candle,"  or  "by  the  inch  of  candle,"  arose 
from  the  use  of  candles  as  a  means  of  meas- 
uring time.  It  was  declared  the  goods  would 
he  continued  to  be  offered  to  bidders  for  so 
long  a  time  only  as  would  suffice  for  the 
burning  of  one  inch  of  candle.  When  the 
measure  was  wasted  to  that  extent  the  high- 
est bidder  was  then  declared  to  be  the  pur- 
chaser. Crandall  y.  State,  28  Ohio  St  479, 
481  (citing  8  P.  Cyc). 

OAHBIiINO. 

"Candling"  is  a  process,  by  means  of 
artificial  light  for  determining  the  quality 
end  condition  of  eggs.  A  contract  whereby 
the  seller  was  to  candle  the  eggs  sold  is  eyi- 
dence  tending  to  show  a  warranty  as  to  the 
condition  of  the  eggs.  King  y.  C.  C.  Bendell 
Commission  Co..  44  Pac  377,  7  Colo.  App. 
607.  


CANT. 

"Cant^  is  synonymous  with  "llcitatlon," 
and  is  a  mode  of  diyiding  tbe  estates  held 
in  common.  Hayes  t.  Cuny  (La.)  9  Mart 
(6.  S.)  87,  89. 

CANVASS. 

One  of  the  dictionary  definitions  of  the 
word  "canyass"  is  "to  apply  to  or  address" 
people  "with  reference  to  prospective  action," 
"to  solicit  or  go  about  soliciting,  orders," 
etc.  There  is  nothing  in  such  definition 
which  necessarily  means  trayeling  about  or 
oyer  a  giyen  territory,  for,  if  the  same  re- 
sult may  be  reached  from  a  central  point  s 
canyass  has  none  tbe  less  been  made. 
Keene  y.  Frick  Co.  (Iowa)  93  N.  W.  582,  583. 

A  contract  giving  an  agent  authority  to 
sell  and  "canvass"  for  the  sale  of  sewing 
machines  does  not  per  se  confer  the  power  to 
purchase  or  hire  a  horse  to  aid  the  agent  in 
locomotion.  Howe  Mach.  Co.  t.  Ashley,  60 
Ala.  496,  497. 

Eleotioii* 

"Canvass,"  as  used  In  Comp.  Laws,  I 
1489,  providing  that  any  candidate  or  per- 
son claiming  a  right  to  hold  an  office  con- 
tested shall  give  notice  thereof  within  20 
days  after  the  canvassing  of  the  votes  for 
such  election,  includes  all  the  proceedings 
for  determining  the  result  of  an  election, 
from  the  close  of  the  polls  to  the  formal 
declaration  of  who  are  elected.  The  word  is 
defined  by  Webster,  as  a  verb,  to  mean  "to 
examine  thoroughly,  to  search  or  scrutinize," 
and  as  a  noun,  as  "a  close  inspection,  or  to 
know  the  state  of,"  and  by  Bouvier  as  the 
act  of  examining  the  result  of  votes  for 
public  officers.  Bowler  y.  Eisenhood,  48  N. 
W.  136,  137,  1  S.  D.  577,  12  U  R.  A.  705. 

In  the  Standard  Dictionary  the  follow- 
ing definitions  are  given  of  the  word  "can- 
vass": "To  examine  searchingly;  to  ascer- 
tain the  number  or  the  facts  concerning  each; 
going  over  in  detail;  scrutinize;  8ift--as  to 
canvass  the  vote  in  an  election;  canvassing 
votes  cast;  an  official  scrutiny  as  a  canvass 
of  votes  at  an  election."  Where  the  judges 
of  election  ascertain  the  number  of  votes 
cast  in  their  township  or  precinct  by  making 
a  tally  sheet  from  the  ballots,  it  is  unques- 
tionably canvassing  the  vote,  but  their  can- 
yass does  not  determine  the  result  as  to 
state,  district,  or  county  offices,  the  board  of 
supervisors  ascertaining  the  number  of  votes 
cast  in  the  county  by  making  tbe  abstracts 
required  by  the  statute  from  the  returns, 
and  thereby  ascertaining  the  person  having 
the  greatest  number  of  votes  for  any  county 
office,  and  declaring  who  is  elected;  and  un 
der  the  statute  the  board  of  state  canvassers 
canyass  the  vote  from  the  abstracts  returned 
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by  the  county  board.  Bach  of  these  can- 
vasses Is  a  "canvass  of  the  votes,"  within 
Code  1873,  S  697,  requiring  a  statement  of 
contest  of  an  election  to  a  county  ofQce  to 
be  flled  within  20  days  after  the  votes  are 
canvassed,  and  the  fact  that  the  canvass  of 
the  county  and  state  boards  Is  made  from 
returns  renders  them  none  the  less  a  can- 
vass of  the  votes.  The  proceeding  of  con- 
test is  by  one  who  claims  to  be  elected 
against  one  who  has  been  declared  elected; 
therefore  it  cannot  be  instituted  until  It  Is 
known  who  Is  the  incumbent  In  the  case  of 
county  <^cers  it  is  not  until  the  canvass  of 
the  votes  is  made  by  the  county  board  that 
the  result  can  be  officially  known,  and,  in 
the  case  of  district  and  state  officers,  not 
until  the  state  board  has  made  its  canvass 
of  the  votes  and  declared  the  result.  Nei- 
ther canvass  is  any  more  a  canvass  of  the 
votes  than  the  other,  and,  having  in  view 
the  purpose  of  the  statute  providing  the 
mode  of  contesting  elections,  it  is  clear  that 
the  intention  of  the  General  Assembly  was 
that  the  statement  of  contest  must  be  filed 
within  20  days  after  the  day  when  the  can- 
vass of  the  votes  was  made  that  deter- 
mined the  result  as  to  the  particular  office 
in  question.  Clark  y.  Tracy,  64  N.  W.  290, 
291,  95  Iowa,  410. 

A  "canvass*'  of  an  election  includes  not 
only  the  counting  of  the  votes  by  the  in- 
spectors, but  the  record  of  the  count  by  the 
poll  clerks  upon  the  tally  sheet,  so  that  the 
tally  sheet  is  a  substantial  part  of  a  can- 
vass. In  re  Stewart,  48  N.  Y.  Supp.  957, 
963,  24  App.  Div.  20L 

A  canvass  is  but  a  count  of  the  ballots, 
a  convenient  and  expeditious  method  of  de- 
termining the  choice  of  the  people  as  dis- 
closed by  the  ballots.  As  between  the  bal- 
lots themselves  and  a  canvass  of  the  bal- 
lots, the  ballots  are  controlling.  Hudson  y. 
Solomon,  19  Kan.  177,  180. 

"Canvass,"  as  applied  to  an  election, 
would  seem  to  impose  an  obligation  beyond 
that  of  merely  counting  the  ballots  and  com- 
paring the  statements  of  the  managers. 
"Canvassing"  implies  searching,  scrutiny,  in- 
vestigation, examination.  State  y.  Nerland, 
7  S.  C.  241.  246. 

"Canvass,"  as  applied  to  election  re- 
turns, does  not  necessarily  mean  to  count  the 
ballots,  and  to  give  it  the  latter  meaning 
would  be  to  defeat  the  purpose  of  a  statute 
which  provides  that  the  election  shall  be 
conducted  in  accordance  with  the  general 
election  laws  of  the  state;  and,  as  the  bal- 
lots were  under  such  statute  to  be  returned 
to  the  county  clerk,  the  canvassing  board 
could  not  get  possession  of  them  to  count 
To  "canvass  the  returns"  and  to  "canvass 
the  votes"  are  frequently  used  synonymous- 
ly. People  V.  Town  of  Sausalito,  89  Pac 
937,  938,  106  CaL  600. 


GAHVASSEB. 

A  canvasser  is  a  traveling  salesman  who 
goes  out  on  the  road  soliciting  ordars  for  his 
house,  and  taking  with  him  samples  of  the 
goods  or  wares  his  house  deals  in.  Such  a 
person  is  not  a  "traveling  vendor,"  within 
Acts  1890,  No.  150,  Imposing  a  tax  on  trav- 
eling vendors.  Pegues  y.  Ray,  23  South. 
904,  905,  50  La.  Ann.  574. 

To  "canvass"  meaps  to  go  about  a  re- 
gion or  district  to  solicit  votes,  orders,  sub- 
scriptions, or  the  like;  traverse  a  district  or 
region  for  inquiry,  or  in  the  eflTort  to  obtain 
something;  to  canvass  a  territory  for  n 
subscription  book;  and  one  who  went  firom 
house  to  house  in  a  given  city,  exhibiting 
samples  and  taking  orders,  which  were  then 
filled  from  a  warehouse  or  distributing  point 
is  a  canvasser,  and  not  a  traveling  sales- 
man, within  Act  Ga.  December  14,  1896,. 
prohlbltiug  municipal  authorities  from  levy- 
ing or  collecting  "any  tax  or  license  on  any 
traveling  salesman  engaged  in  taking  orders 
for  the  sale  of  goods  where  no  delivery  of 
goods  is  made  at  the  time  of  taking  sncb 
order."  U  B.  Price  Co.  v.  City  of  Atlanta,. 
31  S.  B.  619,  623,  105  6a.  35& 

Of  eleotioBS* 

The  term  "canvass"  implies  search, 
scrutiny,  Investigation,  examination;  and  the 
term  "canvassers"  employed  to  designate  the 
duties  of  the  commissioners  would  seem  to 
Impose  an  obligation  beyond  that  of  merely 
counting  the  ballots  and  comparing  the  state- 
ments of  the  managers  of  the  election.  Ex 
parte  Mackey,  15  S.  C.  322,  332. 

County  canvassers  "are  not  a  judicial  or 
quasi  Judicial  body.  They  are  not  a  perma- 
nent body  with  administrative  functions. 
They  are  created  for  a  single  occasion  and 
for  a  single  object  They  have  no  means 
given  them  to  inquire,  and  no  right  to  In- 
quire, beyond  the  returns  of  the  local  elec- 
tion boards.  When  they  have  figured  np 
the  returns  exactly  as  handed  over  to  them, 
they  have  completed  their  task  and  exhaust- 
ed their  powers."  Attorney  General  v. 
Board  of  County  Canvassers  of  Iron  County, 
31  N.  W.  539,  540,  64  Mich.  607. 

GANVASSIHG  BOABD* 

A  canvassing  board  is  a  board  appointed 
by  law  for  the  purpose  of  canvassing  the  re- 
turns of  election  officers  and  returning  and 
verifying  the  result  of  the  election.  Wells 
V.  Taylor,  3  Pac.  255,  258,  5  Mont.  202. 

CANYON. 

Gen.  Railroad  Law,  (  309,  provides  that 
any  railroad  whose  right  of  way  extends^ 
through  any  canyon,  pass,  or  defile  shall  not 
exclude  any  other  corporation  trom  a  pas- 
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«age  through  the  same  upon  equitable  terms, 
and  In  case  of  disagreement,  on  application 
4)t  either  of  the  parties  with  notice  to  the 
other,  the  same  shall  be  adjusted  by  a  court 
of  competent  jurisdiction.  Held,  that  the 
word  "canyon"  means  a  way  or  passage  be- 
tween steep  hills  or  mountains,  or  precipi- 
tous bluffs  of  earth  or  rock,  where  there  Is 
-only  room  for  one  right  of  way,  or  for  but 
the  construction  of  but  one  traclE.  Montana 
Cent.  R.  Co.  y.  Helena  &  B.  M.  R.  Co.,  12 
Pac.  916,  919,  6  Mont  416. 

CAPABLE. 

"Capable  of  contracting,"  as  used  in 
Oomp.  Laws  1879,  c.  67,  8  3,  providing  that 
no  contract  of  a  minor  can  be  disaffirm pd 
where,  on  account  of  the  minor's  own  rep* 
resentatlons  as  to  his  majority,  or  of  his 
haying  been  engaged  In  business  as  an 
4idult,  the  other  party  had  good  reasons  to 
belleye  the  minor  "capable  of  contracting," 
«neans  legally  capable  of  contracting,  and  oc- 
curs either  when  the  party  has  reached  the 
age  of  majority,  or,  being  a  minor,  has  been 
vested  with  legal  capacity  by  an  act  of  the 
Legislature,  or  by  a  judgment  of  a  court  in 
a  proper  sense,  and  cannot  be  construed  as 
meaning  mentally  and  physically  capable  of 
^contracting.  Burgett  t.  Barrlck,  25  Kan. 
-526,  530. 

Code  Ga.  S  2314,  providing  that  in  case 
of  an  executed '  trust  for  the  benefit  of  a 
person  "capable  of  taking  and  managing 
property"  in  his  own  right  the  legal  title  be 
merged  Immediately  Into  the  equitable  in- 
terest, refers  to  the  mental,  and  not  to  the 
physical,  capacity.  Sargent  ▼.  Burdett,  22 
«.  E.  667,  668,  96  Qa.  IIL 

CAPACITY. 

See  "Legal  Capacity";  "Mental  Capac- 
ity"; "Natural  Capacity  to  Contract"; 
"Testamentary  Capacity." 

As  used  In  Rey.  St  S  3264,  requiring  that 
-every  distillery,  before  operations  are  com- 
menced, shall  be  surveyed  for  the  purpose  of 
estimating  and  determining  its  spirit  "pro- 
ducing capacity  for  a  day  of  24  hours,"  is 
•employed  for  the  purpose  of  expressing  with 
•certainty  and  precision  the  exact  period  of 
duration  for  which  the  average  capacity  of 
production  was  to  be  ascertained,  and  noth- 
ing but  the  average  was  Intended,  inasmuch 
as  DO  distillery  has  any  spirit  producing  ca- 
pacity in  24  hours.  Chicago  Distilling  Co.  v. 
Stone,  11  Sup.  Ct  862,  864,  140  U.  S.  647,  35 
Ir.  Ed.  532. 

Of  a  oanal. 

Capacity  of  a  canal  is  a  well-understood 
term  in  engineering,  and  means  the  volume 
of  water  that  it  is  capable  of  conveying, 
•estimated  on  width,  depth,  and  grade.  Wyatt 


y.  Larimer  &  W.  Irr.  Co.,  29  Pac.  906,  913, 
1  Colo.  App.  480. 

Of  a  TesseL 

Where  the  contract  between  the  ship- 
per of  goods  and  the  master  of  a  vessel  re- 
fers to  the  capacity  of  a  vessel,  and  It  ap- 
pears that  the  shipper  refused  to  allow  an 
agreement  to  be  placed  in  the  bill  of  lading 
to  the  effect  that  part  of  the  cargo  might 
be  carried  on  deck,  the  phrase  "capacity  of 
the  vessel"  refers  to  Its  underdeck  capacity. 
Clifton  v.  Sheldon,  66  U.  S.  (1  Black)  494, 
500,  17  L.  Bd.  155. 

CAPE. 

As  san&ttnt. 

"Cape,"  as  used  in  an  indictment  char- 
ging accused  with  the  larceny  of  a  "cape," 
will  be  construed  in  its  popular  and  usual 
acceptation,  so  as  to  mean  a  shoulder  wrap, 
the  word  meaning  either  a  garment  or  part 
of  a  garment  used  for  covering  the  shoulders 
of  the  wearer,  notwithstanding  the  word 
"cape"  also  means  a  neck  or  narrow  strip 
of  land  extending  some  distance  into  a  body 
of  water,  since  such  formation  of  land  can- 
not be  the  subject  of  larceny,  and  also  not- 
withstanding that  the  word  "cape"  means 
the  coping  of  a  wall,  and  also  ears  of  com 
broken  off  in  threshing  in  certain  restricted 
localities  In  the  northern  part  of  England; 
the  word  will  be  understood  in  its  plain,  or- 
dinary, and  popular  meaning  in  our  country 
and  among  our  people.  Waller  y.  People, 
51  N.  B.  900,  175  111.  221. 

As  point  of  land. 

A  cape  as  a  point  of  land  extending  into 
a  lake;  projecting  into  the  water;  a  head 
land;  a  piece  of  land  jutting  Into  the  water 
beyond  the  rest  of  the  coast  line;  a  promon- 
tory. United  States  y,  McNeely  (U.  S.)  28 
Fed.  609,  611. 

CAPIAS. 

A  "capias"  is  a  writ  Issued  by  the  court 
or  clerk,  and  directed  to  any  sheriff  of  the 
state  of  Texas,  commanding  him  to  arrest 
a  person  accused  of  an  offense,  and  bring 
him  before  that  court  forthwith,  or  on  a 
day  or  at  a  term  stated  in  the  writ  Code 
Cr.  Proc.  Tex.  1895,  art  493. 

CAPIAS  AD  SATISFACIENDUM. 

A  capias  ad  satisfaciendum,  as  respects 
the  party  against  whom  it  Is  taken,  Is  a  full 
satisfaction  by  force,  act,  and  Judgment  of 
law,  80  that  against  him  and  his  representa- 
tives there  can  be  no  other  capias  Issued; 
for  when  the  plaintiff  has  begun  and  chosen 
the  body  he  cannot  resort  to  another  execu- 
tion against  the  same  party.    It  is  a  com- 
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plete  satlflfaction  of  that  yeiy  suit  and  judg- 
ment In  wbicb  it  is  taken.  Strong  y.  Linn, 
5  N.  J.  Law  (2  Southard)  709,  803. 

CAPITAL 

See  "Available  Capitar';  "Oasb  Capi- 
tal"; "Moneyed  Capital";  "Present  Cap- 
ital"; "Whole  Capital";  "Working 
Capital." 

Capital  in  commerce,  as  applied  to  indi- 
viduals, is  those  objects,  whether  consisting 
of  money  or  other  property,  which  a  mer- 
chant, trader,  or  other  person  adventures  in 
an  undertaking.  Pearce  ▼.  City  of  Augusta, 
37  Ga.  597.  599. 

As  defined  by  Webster,  "capital"  is  the 
stock  in  trade,  in  manufactories,  or  in  any 
business  requiring  the  expenditure  of  money 
with  a  view  to  profit  Capital  in  a  mercan- 
tile sense  is  the  money  which  is  employed  to 
make  other  sums,  and  a  capitalist  is  a 
person  who  trades  with  capital,  and  is  com- 
monly denominated  a  "monied  man."  London 
Encyl.  tit  "Capital."  The  popular  sense  of 
the  term  "capital"  is  money  invested  in  busi- 
ness for  the  purpose  of  making  profits  there- 
on. Sun  Mut  Ins.  Co.  v.  City  of  New  York, 
8  N.  Y.  (4  Seld.)  241,  245. 

'The  word  'capital*  has  a  well-defined 
meaning.  It  is  said  to  be  the  sum  which 
a  merchant,  trader,  or  other  person  or  as- 
sociation adventures  in  any  business  requir- 
ing the  expenditure  of  money  with  a  view  to 
profit"  Bouvier  defines  it  as  "the  sum  of 
money  which  a  merchant,  bank,  or  trader 
adventures  in  any  undertaking,  or  which  he 
contributes  to  the  common  stock  of  a  part- 
nership." It  has  been  defined  by  the  Su- 
preme Court  of  the  United  States  as  prop- 
erty taken  from  other  investments  or  uses, 
and  set  apart  for  and  invested  in  the  special 
business,  and  in  the  Increase,  proceeds,  or 
earnings  of  which  property,  beyond  expendi- 
tures incurred  In  Its  use,  consists  the  profits 
made  in  the  business.  When  we  speak  of 
the  capital  invested  in  a  business,  we  mean 
the  money  which  is  put  into  that  business 
with  the  intention  that  it  shall  be  used  in  the 
transaction  of  the  business.  The  word  "cap- 
ital" is  so  used  in  Gen.  Laws,  c.  24,  provid- 
ing that  nonresidents  of  the  state  doing  busi- 
ness therein  shall  be  taxed  on  the  capital 
invested  in  such  business  as  personal  prop- 
erty. People  V.  Feitner,  67  N.  Y.  Supp.  893, 
894,  56  App.  Dlv.  280. 

The  capital  of  a  merchant  Is  that  fund 
which  is  put  up  and  subjected  to  the  risks 
of  his  business  as  a  basis  of  credit,  and  as  a 
security  to  mercantile  creditors  against  loss 
from  the  misfortunes  of  trade."  Webb  ▼. 
Armistead  (U.  S.)  26  Fed.  70,  71. 

The  capital  of  a  corporation  consists  of 
its  funds,  securities,  credits,  and  property,  of 


whatever  kind,  which  it  possesses.  ChiMen- 
sen  V.  Eno,  12  N.  E.  648,  649,  106  N.  Y.  97, 
60  Am.  Rep.  429  (citing  Burrall  ▼.  Bushwick 
R.  Co.,  75  N.  Y.  211,  212). 

Aoonmolated  profits. 

Where  a  mutual  insurance  company  Is 
authorized  to  accumulate  from  its  profits  a 
fund  to  continue  liable  for  its  losses  during 
the  term  of  its  existence,  and  to  issue  cer- 
tificates to  its  members  setting  forth  their 
Interest  therein,  the  accumulation  l>ecomes 
capital,  and  is  subject  to  taxation  as  such. 
Sun  Mut.  Ins.  Co.  v.  City  of  New  York,  8 
N.  Y.  (4  Seld.)  241,  250. 

The  word  "capital,"  as  applied  to  money 
of  a  corporation,  may  refer  to  the  money 
paid  in  by  the  stockholders  for  the  use  of 
the  corporation,  commonly  known  as  the 
"capital  stock,"  but  in  a  higher  and  more 
popular  sense  it  includes  all  the  money  and 
other  property  of  the  corporation  used  In 
transacting  its  business.  So  long  as  the 
profits  are  not  withdrawn  from  the  business, 
they  constitute  a  part  of  the  capital.  Iowa 
State  Sav.  Bank  v.  City  Council  of  Burling- 
ton, 61  N.  W.  851,  852,  98  Iowa,  737. 

''Capital,"  as  used  in  a  will  directing  that 
the  executor  shall  allow  **my  present  capital*' 
to  remain  in  a  partnership  business,  wbicb 
had  been  formed  by  written  agreement,  un- 
der which  the  testator  and  his  partner  agreed 
to  put  in  a  certain  amount  as  capital,  and 
by  which  each  was  entitlM  to  draw  out 
annually  his  share  of  the  annual  profits,  but 
none  of  the  capital,  or  any  of  the  accrued 
but  undivided  profits,  the  words  **my  present 
capital"  meant  only  the  capital  proper,  wliicb 
the  testator  had  contributed  to  the  business, 
and  not  also  the  accumulated  and  undivided 
profits  which  had  accrued  from  the  use  of 
that  capital.  Dean  v.  Dean,  11  N.  W.  239^ 
241,  54  Wis.  23. 

"Capital,"  as  used  in  Act  Cong.  June  90, 
1864,  {  79,  13  Stat.  251,  providing  that  bank- 
ers using  or  employing  a  capital  not  exceed- 
ing $50,000  should  pay  $100  for  each  license, 
means  the  amount  of  capital  fixed  by  the 
charter,  and  would  not  include  surplus  earned 
by  the  bank.  Mechanics'  ft  Farmers'  Bank  v. 
Townsend  (U.  S.)  16  Fed.  Caa.  1306. 

The  capital  of  an  estate,  within  the  mean- 
ing of  a  direction  in  a  will  that  the  capital 
be  held  in  trust  and  the  income  given  to  cer- 
tain beneficiaries,  Includes  profits  of  corpora- 
tion stock  made  before  testator's  death,  but 
does  not  include  stock  earnings  after  his 
death,  though  the  benefit  thereof  is  given  to 
the  stockholder  through  new  stock  issues. 
Appeal  of  Earp,  28  Pa.  (4  Casey)  368,  371. 

As  actual  assets. 

In  its  broadest  meaning,  the  word  "cap- 
ital" signifies  actual  assets,  whether  in  mon- 
ey or  property,  owned  by  an  individual  or  a 
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corpoTation.  It  is  the  fund  upon  wblch  a 
corporation  transacts  business,  which  Is  lia- 
ble to  its  creditors,  and  in  case  of  insolven- 
cy passes  to  a  receiver.  The  capital  of  a 
bank  is  not  composed  of  Immovable  i)roper- 
ty.  State  v.  Board  of  Assessors,  18  South. 
753,  48  La.  Ann.  35. 

As  oapltal  stoolb 

See,  also,  ''Capital  Stock.** 

The  terms  "capital"  and  "capital  stock" 
are  In  legal  Intendment  synonymous.  New 
Orleans  City  Gaslight  Go.  ▼.  Board  of  As- 
sessors, 81  La.  Ann.  475,  477;  Foster  y. 
Stevens,  22  AtL  78,  79,  63  Vt  175,  13  L.  B. 
A.  166. 

The  word  "capital,**  applied  to  corpora- 
tions, is  often  used  Interchangeably  with  the 
words  "capital  stock.**  Strictly  speaking, 
however,  the  "capital  stock"  of  a  corporation 
is  the  money  contributed  by  the  corporators 
to  the  capital,  and  is  usually  represented  by 
shares  Issued  to  subscribers  of  the  stock  on 
the  initiation  of  the  corporate  enterprise. 
Chrlstensen  v.  Bno,  12  N.  B.  648,  649,  106  N. 
Y.  97,  60  Am.  Bep.  429  (citing  BurraU  v. 
Bushwick  B.  Co.,  75  N.  Y.  211,  212). 

The  word  "capital,**  in  relation  to  the 
taxation  of  corporations,  has  a  well-defined 
meaning,  for  it  and  "capital  stock"  are  used 
indiscriminately  to  designate  the  estate  of 
the  corporation.  Comstock,  J.,  in  People  v. 
Com'rs  of  Taxes,  23  N.  Y.  192,  cited  and  ap- 
proved in  People  v.  Coleman,  126  N.  Y.  433» 
27  N.  Bu  818,  12  L.  B.  A.  762.  Thus,  in  a 
statement  by  the  corporation  that  its  capital 
is  worth  par,  and  a  certain  amount  of  its 
capital  stock  has  been  paid  in,  such  statement 
Is  equivalent  to  saying  that  the  estate  of  the 
company  is  worth  the  amount  of  money  paid 
in.  People  v.  Barker,  26  N.  Y.  Supp.  971,  972, 
75  Hun,  6. 

Civ.  Code,  I  309,  provides  that  the  di- 
rectors of  a  corporation  must  not  make  div- 
idends except  of  the  surplus  profits;  they 
must  not  divide,  withdraw,  or  pay  to  the 
stockholders  any  part  of  the  capital  stock. 
Held,  that  the  words  "capital  stock"  mean 
the  money  and  property  with  which  the  cor- 
poration carries  on  its  corporate  business, 
and  are  used  synonymously  with  "capital." 
Kohl  V.  Lilienthal,  81  CaL  378,  385,  22  Pac 
689,  6  L.  B.  A.  520. 

A  tax  on  shares  of  stock  Is  not  a  tax  on 
the  capital  of  the  corporation;  the  two  are 
very  different  things.  "Capital"  or  "capital 
stock"  belongs  to  the  corporation;  the 
"shares"  to  the  individuals.  As  used  in  Bev- 
enue  Law  1890,  §  8,  subsec.  2,  providing  for 
the  taxation  of  capital.  Including  money, 
credits,  or  other  things  remaining  Invested, 
etc.,  It  signifies  the  money  or  other  thing 
Invested,  and  therefore  includes  shares  of 
stock  In  the  hands  of  the  stockholders;   but 


as  used  In  section  8,  subsea  8,  providing  for 
the  taxation  of  the  value  of  all  capital  of  In- 
corporated joint-stock  companies  not  other- 
wise taxed,  it  signifies  the  capital  stock  of 
the  company;  that  Is,  the  aggregate  of  the 
mutual  subscriptions  of  the  stockholders, 
paid  in,  as  a  basis  of  the  business  of  the 
concern  and  which  belongs  to  the  company. 
Commonwealth  v.  Charlottesville  Perpetual 
BIdg.  &  Loan  Co.,  20  S.  B.  864,  365,  90  Ya. 
790,  44  Am.  St  Bep.  950. 

"Capital,**  as  used  in  Bev.  St  p.  388,  t  4, 
subd.  7,  exempting  from  taxation  the  person- 
al property  of  every  corporate  company  not 
made  liable  to  taxation  on  its  capital,  means 
only  capital  stock,  hence  a  savings  bank  hav- 
ing no  capital  stock  Is  not  within  the  stat- 
ute. People  y.  Coleman,  31  N.  B.  1022,  135 
N.  Y.  23L 

As  used  In  Act  Feb.  11, 1848, 1 12,  provid- 
ing that,  at  any  time  after  the  expiration  of 
10  years  from  the  time  any  railroad  may  be 
put  in  operation,  the  General  Assembly  may 
prescribe  its  rates  for  transportation,  provid- 
ed that  no  reduction  shall  l>e  made  unless  the 
net  profits  of  the  company,  on  an  average  for 
the  previous  10  years,  shall  amount  to  a  sum 
equal  to  10  per  cent  per  annum  upon  its  capi- 
tal, and  then  not  so  as  to  reduce  the  future 
probable  profits  below  the  said  per  cent, 
"capital"  means  the  actual  capital  stock  of 
the  company,  and  not  also  the  accumulated 
profits  retained  in  its  business  as  represent- 
ed by  the  actual  value  of  the  property  of  the 
company.  "When  applied  to  corporations, 
the  word  'capital*  Is  sometimes  used  In  the 
sense  of  'corporate  property,*  and  is  distin- 
guished from  the  'shares'  and  'certificates' 
of  stock,  which  are  the  Individual  property 
of  the  stockholders,  and  form  no  part  of  the 
company;  but  the  'capital'  of  a  corporation 
is  generally  understood  and  defined  to  be  the 
property  or  means  contributed  by  the  stock- 
holders as  the  fund  or  basis  for  the  business 
or  enterprise  for  which  the  corporation  was 
formed.'  The  word  'stock'  is  sometimes  add- 
ed, and  the  phrase  'capital  stock'  is  used  con- 
vertlbly  with  the  word  'capital.' "  Iron  By. 
Co.  V.  Lawrence  Furnace  Co.,  30  N.  B.  616» 
620,  49  Ohio  St  102. 

The  word  "capital**  In  Acts  1898,  p.  14,  § 
25,  providing  a  privilege  tax  where  the  cap- 
ital of  a  cotton  seed  ollmiU  is  between  certain 
amounts,  means  "capital,"  and  not  "capital 
stock."  Hazlehurst  Oilmill  &  Fertilizer  Co. 
V.  Decell  (Miss.)  33  South.  412. 

Capital  stook  diitinsvlslied* 

See,  also,  "Capital  Stock." 

The  "capital"  of  a  corporation  Is  Its  prop- 
erty, while  the  "capital  stock"  of  a  corpora- 
tion represents  the  Interest  of  stockholders 
in  the  corporation,  and  is  their  property. 
Wetherbee  T.  Baker,  35  N.  J.  Bq.  (8  Stew.) 
501,  505. 
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There  is  a  distinction  between  the  "cap- 
ital" and  the  "capital  stock"  of  a  corporation. 
The  "capital"  of  a  corporation  Is  the  prop- 
erty or  means  which  the  corporation  owns, 
and  It  may  vary  In  amount,  while  the  "capi- 
tal stock"  Is  fixed,  and  represents  the  Inter- 
est of  the  stockholders,  and  is  their  property. 
Wells  V.  Green  Bay  &  M.  Canal  Co.,  64  N.  W. 
69.  72,  bo  Wis.  442. 

"Capital"  and  "capital  stock"  are  In  le- 
gal Intendment  synonymous,  and  are  used  In 
legislative  acts  as  equivalent  terms,  though 
strictly  not  of  the  same  meaning.  "Capital 
stock"  means,  not  shares  of  stock,  either  sep- 
arately or  in  the  aggregate,  but  is  Intended 
to  designate  the  property  of  the  corporation 
subject  to  taxation,  not  In  separate  parcels, 
but  In  a  homogeneous  unity.  Foster  v.  Ste- 
vens, 22  Atl.  78.  79,  63  Vt  175,  13  L,  R.  A. 
166. 

Strictly  speaking,  "capital  stock"  In  a 
corporation  or  association  Is  quite  different 
from  "capital"  of  either,  the  one  referring  to 
the  tangible,  and  the  other  to  rights  In  prop- 
erty, evidenced,  in  case  of  a  corporation,  by 
certificates  of  stock.  But  the  terms  are  used 
Interchangeably  and  synonymously  in  laws 
and  decisions.  The  term  "capital"  as  ac- 
curately described  the  intangible  property 
rights  of  members  of  an  unincorporated  asso- 
ciation engaged  in  the  business  of  banking  in 
the  property  of  the  association  as  the  term 
"capital  stock."  State  ▼.  Lewis,  95  N.  W. 
388,  390,  118  Wis.  432. 

Bank  building* 

The  banking  house  of  a  bank  is  a  part  of 
the  capital  of  the  institution,  represented  by 
its  shares  of  stock.  Hence  payment  of  taxes 
upon  the  par  value  of  the  shares  exempt  the 
building  from  further  taxation  under  Act 
March  31,  1870,  providing  that  state  banks, 
upon  the  payment  of  1  per  cent  taxation  up- 
on all  their  capital,  should  be  exempt  from 
all  other  taxation  upon  their  shares,  capital, 
and  profit  Neither  would  the  fact  that  a 
portion  of  the  building  was  rented  out  for 
other  than  banking  purposes  subject  that  por- 
tion of  It  to  other  taxation.  Lackawanna 
County  T.  First  Nat  Bank,  94  Pa.  221.  224. 

As  fond  oontribvted* 

The  capital  of  a  corporation  Is  the  prop- 
erty or  means  contributed  by  the  stockholders 
as  the  fund  or  basis  for  the  business  for 
which  the  corporation  was  formed.  State  y. 
Jones,  37  N.  B.  945,  960,  51  Ohio  St  492. 

The  capital  of  a  bank  Is  the  fund  paid  by 
its  shareholders  on  their  capital  stock.  Unit- 
ed States  V.  Bank  of  Montreal  (U.  S.)  21  Fed. 
236»  240. 

In  determining  the  meaning  of  the  term 
"moneyed  capital,"  In  Rev.  St  fi  5219  [U.  S. 
Comp.  St.  1901,  p.  3502],  providing  that 
shares  of  stock  in  a  national  bank  shall  not 


be  taxed  at  a  greater  rate  than  1b  assessed  oa 
other  moneyed  capital  in  the  hands  of  in- 
dividuals in  the  state,  the  court  said  an  ac- 
ceptable definition  of  the  term  "capital"  is 
found  in  Bailey  v.  Clark,  88  U.  S.  (21  Wall.) 
284,  28B,  22  L.  Ed.  651,  as  follows:  "When 
used  with  respect  to  the  property  of  a  corpo- 
ration or  association,  the  term  has  a  settled 
meaning.  It  applies  only  to  the  property  or 
means  contributed  by  the  stockholders  as  the 
fund  or  basis  for  the  business  or  ent^prlse 
for  which  the  corporation  or  association  was 
formed.  As  to  them  the  term  does  not  em- 
brace temporary  loans,  though  the  money 
borrowed  be  directly  appropriated  in  their 
business  or  undertakings.  And,  when  used 
with  respect  to  the  property  of  IndividDals 
in  any  particular  business,  the  term  has  sub- 
stantially the  same  import  It  then  means- 
the  property  taken  from  other  Investments  or 
uses  and  set  apart  for  an  investment  in  the 
special  business,  and  the  increase,  proceeds, 
or  earnings  of  which  property,  beyond  ex- 
penditures Incurred  in  its  use,  consists  of 
profits  made  in  the  business.  It  does  not, 
any  more  than  when  used  with  respect  to- 
corporations,  embrace  temporary  loans  made 
in  the  regular  course  of  business.  As  very 
justly  observed  by  the  circuit  Judge,  it  would 
not  satisfy  the  demands  of  common  hones- 
ty if  a  man  engaged  in  business  of  any  kind 
being  asked  the  amount  of  capital  employed 
in  his  business,  should  include  in  his  reply 
all  the  sums  which  in  the  conduct  of  his  busi- 
ness he  had  borrowed  and  had  not  yet  re- 
paid." First  Nat  Bank  v.  Turner,  57  N.  El 
110,  112,  154  Ind.  456. 

The  word  "capital"  in  Laws  1896,  c  908, 
{382,  authorizing  the  imposition  of  a  fran- 
chise tax  on  corporations,  to  be  Imposed  on 
such  portion  of  the  capital  stock  at  par  as 
the  amount  of  the  capital  employed  within 
the  state  bears  to  the  entire  capital  of  the 
corporation,  means  the  property  of  the  corpo- 
ration contributed  by  its  shareholders,  or  oth- 
erwise obtained  by  it  to  the  extent  required 
by  its  charter.  People  v.  Boberts,  72  N.  Y- 
Supp.  950,  952,  66  App.  Div.  157. 

iBOome  distinspBislieda 

"Capital,"  as  used  in  a  will  creating  * 
trust,  and  providing  for  the  final  disposition 
of  the  capital  thereof,  and  which  in  another 
clause  the  testator  speaks  of  as  his  "capital* 
or  "principal,"  is  to  be  construed  as  including 
the  corpus  of  the  residuary  estate,  whether 
consisting  of  real  or  personal  property,  as 
contradistinguished  from  the  "income"  there- 
of. Penfield  v.  Tower,  46  N.  W.  413,  416,  1 
N.  D.  216. 

Inavranoe  preatinnis. 

"Capital,"  as  used  in  1  Rev.  St  c.  13,  I 
1,  tit  4,  providing  that  all  moneyed  or  stock 
corporations  shall  be  taxable  upon  their  cap 
ital,  means  "the  fund  upon  which  the  corpo- 
ration transacts  its  business,  which  would  be- 
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liable  to  Its  creditors,  and  in  case  of  insolven- 
cy passes  to  a  receiver.  In  this  sense  the 
court  held  that  premiums  for  insurance  paid 
or  contracted  to  be  paid  in  contemplation  of 
future  risks  constituted  capital  stock  subject 
to  taxation.  The  word  'capital*  is  not  used  in 
the  tax  laws  as  a  technical  term,  depending 
upon  certain  fixed  conditions  without  which 
it  cannot  exist.  It  may  be  paid  in  as  'capital' 
in  the  strict  sense  of  the  term,  and  as  an  in- 
dispensable preliminary  to  the  complete  or- 
ganization of  a  corporation.  This  is  done 
when  its  dealings  and  business  transactions 
are  with  strangers,  and  not  with  those  who 
ipso  facto  become  its  members  or  corpora- 
tors, or  it  may  proceed  from  and  be  created 
by  premiums  or  earnings  paid  by  its  own 
members."  People  v.  Supervisors  of  City  and 
County  of  New  York,  16  N.  Y.  424,  427. 

Laws  1896,  c  908,  require  the  capital 
stock  of  every  company,  together  with  the 
surplus  profit  or  revenue  fund  exceeding  10 
per  cent  of  its  capital,  to  be  assessed  for 
taxation  at  its  actual  cash  value.  Held,  that 
a  fund  consisting  of  unearned  premiums  held 
by  a  fidelity  insurance  company  as  a  reinsur- 
ance reserve  fund,  as  required  by  Insurance 
Law,  {  22,  was  a  part  of  the  capital,  and 
hence  taxable.  People  v.  Feitner,  31  Misc. 
Rep.  483,  484,  65  N.  Y.  Supp.  523,  525. 

Seat  la  stook  ezohaase. 

The  value  of  a  seat  in  the  New  York 
Stock  Exchange  is  not  capital  Invested  in 
business.  A  broker,  in  the  purchase  and 
sale  of  stocks  and  bonds,  who  neither  receives 
nor  delivers  stocks,  but  merely  conducts  the 
transaction  on  the  floor  of  the  exchange,  giv- 
ing up  the  name  of  the  purchaser  or  seller 
to  his  principal,  is  in  the  position  of  one  ren- 
dering services,  and  cannot  be  regarded  as 
conducting  a  business  in  which  capital  is  In- 
vested, in  the  legal  sense.  The  money  that 
he  has  paid  for  his  membership  or  seat  is 
for  the  mere  facility  to  transact  his  particu- 
lar business,  and  to  surround  it  with  such 
safeguards  of  rectitude  and  honorable  dealing 
as  tend  to  promote  both  rapidity  and  safety 
In  his  transactions.  It  is  apparent  that  the 
value  of  this  seat  or  membership,  while  en- 
abling the  relator  to  carry  on  his  business 
with  facility  and  safety,  does  not  fall  within 
any  of  the.  definitions  of  "Invested  capital." 
People  V.  Feitner,  60  N.  B.  265,  268,  167  N. 
Y.  1,  82  Am.  St  Rep.  698. 

In  Bailey  v.  Clark,  88  U.  8.  (21  Wall.) 
284,  286,  22  L.  Bd.  651,  the  Supreme  Court 
of  the  United  States  defined  "capital"  to 
mean  property  taken  from  other  investments 
or  uses  and  set  apart  for  and  invested  in  the 
special  business,  and  in  the  Increase,  pro-' 
ceeds,  or  earnings  of  which  property,  beyond 
expenditures  incurred  In  its  use,  consists  the 
profits  made  in  the  business.  In  Lyon  v. 
Zimmer  (U.  8.)  30  Fed.  401,  410,  is  found 
this  definition:    "Capital  is  the  fund  dedica^ 


ed  to  a  business  to  support  its  credit,  to  pro- 
vide for  contingencies,  suffer  diminution  from 
loss,  and  to  derive  accretions  from  gains  and 
profits."  In  1  Bouvler's  Law  Diet  p.  283, 
"capital"  is  defined  as  ihe  sum  of  money 
which  a  merchant,  banker,  or  trader  adven- 
tures in  any  undertaking,  or  which  he  con- 
tributes to  the  common  stock  of  a  partner- 
ship. The  sum  which  a  broker  paid  in  order 
to  gain  admission  to  the  floor  of  the  New 
York  Stock  Exchange  where  he  might  meet 
from  time  to  time  numerous  other  brokers 
having  stocks  to  purchase  or  sell,  is  in  no 
proper  legal  sense  capital.  People  v.  Feitner. 
60  N.  E.  265,  268,  167  N.  Y.  1»  82  Am.  St  Rep. 


SbarcB  of  otber  oorporation. 

The  property  of  a  corporation  is  called 
its  capital.  The  capital  of  a  corporation  is 
the  same  as  the  capital  of  an  individual. 
Where  a  corporation  holds  certificates  of 
stock  in  another  corporation,  such  certificates 
are  not  taxable  as  capital,  since  the  property 
represented  by  them  is  taxable  against  the 
corporation  issuing  them.  People  v.  Board 
of  Assessors,  SO  N.  Y.  Supp.  448. 

As  shares  of  stoolb 

See,  also,   "Capital  Stock";    "Share  of 
Stock." 

The  capital  of  a  corporation  and  the 
shares  of  its  stockholders  are  different  forms 
of  the  same  thing.  There  is  no  value  to  the 
stock,  independent  of  the  property  which  it 
represents.  The  property  of  the  corporation 
is  the  property  of  the  stockholders  who  com- 
pose it  and  the  shares  held  by  each  rep- 
resent his  Interest  in  the  corporate  assets. 
Richardson  v.  City  of  St  Albans,  47  Atl.  100, 
72  Vt  1. 

The  word  "capital,"  as  used  in  the  act 
of  the  Legislature  of  1836  exempting  the 
capital  of  the  Citizens'  Bank  of  Louisiana, 
was  Intended  to  include  that  which  represent- 
ed the  capital — the  shares  in  the  hands  of 
those  who  had  subscribed  to  the  capital 
stock.  This  was  the  usual  meaning  of  the 
terms  employed  at  the  time  such  act  was 
passed,  and  before  the  capital  was  distin- 
guished from  shares  of  stock,  and  made  to 
mean  the  value  of  the  property  of  the  cor- 
poration. Penrose  v.  Chaffralx,  80  South. 
718,  720,  106  La.  260. 

SliAres  of  stook  dlstlasiiislied. 

See,  also,   "Capital   Stock";    "IBiare  of 
Stock." 

The  term  "capital,"  when  applied  to  a 
bank,  does  not  include  the  interests  of  its 
stockholders,  and  therefore  shares  in  a  bank, 
whether  national  or  state,  are  subject  to  tax- 
ation against  the  stockholder,  without  regard 
to  the  fact  that  the  capital  of  such  bank  is  ^- 
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vested  In  the  bonds  of  the  United  States,  de- 
clared by  statutes  creating  them  to  be  ex- 
empt from  taxation  by  or  under  state  author- 
ity. New  York  v.  Ck)mmlssloners  of  Taxes  of 
City  and  County  of  New  York,  71  U.  S.  (4 
Wall.)  244,  258,  18  L.  Ed.  344;  Wright  v. 
Stllz,  27  Ind.  338;  Bradley  v.  Illinois,  71  U. 
S.  (4  Wall.)  459,  462,  18  L.  Ed.  433. 

There  is  a  clear  and  well-understood  dis- 
tinction between  capital  and  shares  of  stock, 
BO  that,  In  returns  by  a  bank  of  an  assess- 
ment of  .so  much  money  as  capital,  such  sum 
will  not  be  taken  to  mean  the  shares  of  stock 
of  the  bank.  Brown  y.  French  (U.  S.)  80 
Fed.  166,  168. 

The  capital  of  a  bank  does  not  include 
the  property  of  a  stockholder  therein.  The 
corporation  Is  the  legal  owner  of  all  the 
property  of  the  bank.  The  Interest  of  the 
shareholder  entitles  him  to  participate  in 
the  net  profits  earned  by  the  bank  in  the 
employment  of  its  capital,  during  the  exis- 
tence of  its  charter,  In  proportion  to  the 
number  of  its  shares;  and,  upon  its  dis- 
solution or  termination  to  his  proportion  of 
the  property  that  may  remain  of  the  corpora- 
tion after  the  payment  of  Its  debts.  This 
is  a  distinct,  independent  Interest  of  prop- 
erty, held  by  the  shareholder  like  any  other 
property  that  may  belong  to  him,  and  Is  not 
exempted  by  the  clause  of  the  national  bank- 
ing act  exempting  the  capital  of  national 
banks  from  taxation  by  or  under  state  au- 
thority. Van  Allen  y.  Assessors,  70  U.  S. 
(3  Wall.)  573,  583,  18  L.  Ed.  229. 

Temporary  loans. 

In  Bailey  y.  Clark,  88  U.  S.  (21  Wall.) 
284,  22  L.  Ed.  651,  It  is  held  that  the  term 
"capital,"  In  reference  to  banking,  does  not 
Include  money  borrowed  from  time  to  time 
In  the  course  of  business.  It  applies  only 
to  the  property  or  money  of  the  banker  set 
apart  and  manifestly  invested  In  banking. 
8t  Louis,  I.  H.  &  S.  By.  Co.  v.  Loftin,  30 
Ark.  693,  707. 

"Capital,"  when  used  with  respect  to 
the  property  of  a  corporation,  has  a  settled 
meaning,  and  applies  to  the  property  or 
means  contributed  by  the  stockholders  as 
the  fund  or  basis  for  the  business  or  enter- 
prise for  which  a  corporation  was  formed. 
As  to  them,  the  term  does  not  embrace  tem- 
porary loans,  though  the  moneys  borrowed 
be  directly  appropriated  In  their  business  or 
undertakings.  When  used  with  respect  to 
the  property  of  individuals  In  any  particular 
business,  the  term  has  the  same  Import,  and 
means  the  property  taken  from  other  Invest- 
ments, or  used  and  set  apart  for  and  in- 
vested in  the  special  business,  and  In  the 
Increased  proceeds  or  earnings  of  which  prop- 
erty, beyond  expenditures  incurred  In  its  use, 
consist  the  profits  made  in  the  business. 
BaUey  v.  Clark,  88  U.  S.  (21  WalL)  284,  287, 
22  L.  Ed.  65L 


GAFrrAI.  GBIME  OB  OFFEH8B. 

A  capital  crime  is  one  for  which  the 
punishment  of  death  is  inflicted.  Walker  v. 
State,  13  S.  W.  860,  28  Tex.  App.  503. 

A  capital  offense  in  the  sense  that  a 
person  Is  bailable,  except  for  a  capital  of- 
fense, is  an  offense  whidi  is  punishable — that 
is  to  say,  liable  to  punishment — by  death.  Bz 
parte  Dusenberry,  11  S.  W.  217, 07  Mo.  504. 

The  expression  "capital  ofiTense,**  as  used 
in  Bill  of  Rights,  §  11,  providing  that  all 
prisoners  shall  be  bailable  by  sufficient  sure- 
ties, unless  for  capital  offenses,  is  one  for 
which  the  highest  penalty  is  death.  Mnrder 
in  the  first  degree  is  therefore  a  capital  of- 
fense. But  since  a  person  who  commits 
murder  In  the  first  degree  before  he  arrives 
at  the  age  of  17  years  cannot  be  punished 
by  death,  a  person  under  the  age  of  17 
years,  charged  with  the  commission  of  the 
crime  of  murder  in  the  first  degree,  is  enti- 
tled to  bail.  Walker  v.  State,  28  Tex.  App. 
503,  504,  18  S.  W.  860. 

The  term  includes  a  crime  which  may 
be  punished,  in  the  discretion  of  the  jury, 
with  the  penalty  of  death;  and,  though  the 
power  conferred  on  the  jury  of  deciding 
whether  or  not  a  homicide  shall  be  punish- 
ed capitally  undoubtedly  increases  the  chan- 
ces of  the  murderer  to  escape  capital  pun- 
ishment, yet,  until  he  is  tried,  the  offense. 
In  law  and  in  the  eye  of  the  Ck>nstitution,  is 
as  much  capital  as  it  was  before  such  power 
was  conferred  on  juries.  Ex  parte  MeOrary. 
22  Ala.  65,  72. 

GAPITAIi  EMPIfOTEXK 

See,  also,  '^Eimployed.** 

The  words  "capital  employed^  and  ••full 
sum  invested,"  as  used  in  Loc.  Laws  1847,  p. 
82,  {  23,  providing  that,  when  the  amount  of 
dividends  declared  by  a  railroad  corporation 
shall  amount  to  the  full  sum  invested,  the 
Legislature  may  fix  rates,  so  that  not  more 
than  15  per  cent  shall  be  divided  on  the 
capital  onployed,  embraces  only  such  sums 
as  were  contributed  directly  by  those  who 
purchased  the  corporate  stock  for  the  con- 
struction of  the  road,  and  the  sum  paid  for 
bonds  that  were  Issued  for  ita  construction, 
and  subsequently  converted  into  shares  of 
stock.  It  was  the  money  put  in  that  made 
proflta  and  dividends  possible.  In  popular 
sense,  the  **full  sum  invested'*  and  "capital 
employed,"  which  are  clearly  used  as  synony- 
mous terms,  usually  mean  an  original  sum 
placed  on  a  venture,  with  a  view  to  proflta 
or  income.  Terre  Haute  &  L  IL  Ga  T.  State. 
65  N.  E.  401,  407,  159  Ind.  43& 

OAPITAIi  INVESTED. 

Money  which  a  partner  loaned  to  the 
Ann,  and  on  which  he  received  such  proflta 
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as  were  earned  by  the  flrxn.  Is  capital  In- 
yeeted,  within  the  meaning  of  the  transfer 
tax,  rendering  such  capital  subject  to  a  tax 
on  the  death  of  the  partner.  In  re  Probst's 
Bstate,  82  N.  Y.  Bupp.  896^  897,  40  Misc.  Bep. 
481« 

OAFXTAI.  8TOGX. 

"Capital  stock,**  as  used  in  Laws  1880, 
c  542,  as  subsequently  amended  before  1896, 
requiring  certain  corporations  to  estimate 
and  appraise  the  capital  stock  upon  which 
no  dlyidend  has  been  declared*  for  the  pur- 
poses of  taxation,  means  the  corporation's 
assets  after  deducting  its  liabilities  and  add- 
ing to  the  sum  then  remaining  the  value  of 
the  good  will  of  the  business,  including  its 
right  of  conducting  it  under  its  franchise. 
The  contention  that  the  liablUties  of  the 
corporation  will  not,  in  such  case,  be  deduct- 
ed from  its  assets,  cannot  be  sustained.  The 
term  or  phrase  "capital  stock"  has  been  sev- 
eral times  defined,  and  a  distinction  be- 
tween capital  stock  and  shares  of  stock  held 
by  stockholders  has  been  pointed  out,  as 
can  be  seen  in  the  cases  of  Williams  v.  West- 
em  Union  Tel.  Co.,  93  N.  Y.  162,  188;  Can- 
field  V.  Morristown  Fire  Ass'n,  23  N.  J.  Law 
(3  Zab.)  195,  197;  Burrall  v.  Bushwick  R. 
Co.,  75  N.  Y.  211,  216;  Barry  v.  Merchants' 
Exchange  Co.  (N.  Y.)  1  Sandf.  Ch,  280;  Peo- 
ple V.  Wemple.  160  N.  Y.  46,  51,  44  N.  E. 
787;  People  v.  Roberts^  47  N.  B.  980,  982,  154 
N.  Y.  101. 

''An  Interesting  description  of  this  term 
'stock,'  or  'capital  stock,'  and  what  it  may 
mean,  is  found  in  the  case  of  People  v.  Cole- 
man, 27  N.  E.  818,  126  N.  Y.  433,  12  L.  R. 
A.  762.  We  make  the  following  extract: 
The  capital  stock  of  a  corporation  is  one 
thing,  and  that  of  the  stockholder  \a  another 
and  a  different  thing.  That  of  the  company 
is  simply  its  capital,  existing  in  money  or 
property,  or  both,  while  that  of  the  stock- 
holder is  representatlye,  not  merely  of  that 
existing  and  tangible  capital,  but  also  of 
surplus,  of  dividend-earning  power  of  fran- 
chise, and  the  good  will  of  an  established 
and  prosperous  business.  •  •  ••  The 
word  'stock'  is  used  by  legislators  and  by 
different  juridical  writers  and  courts  in  sev- 
eral different  senses,  and  its  particular  mean- 
ing must  generally  be  determined  by  the  mat- 
ter in  hand,  the  thing  in  the  mind  of  the  leg- 
islator or  the  court,  the  context  as  well  as 
the  clause  wherein  it  may  be  found."  Under 
Gen.  St  fi  4079,  requiring  the  board  of  valua- 
tion to  fix  the  value  of  the  capital  stock 
of  a  corporation,  and  to  deduct  from  the 
amount  thus  fixed  the  assessed  value  of  the 
tangible  property  assessed  in  the  state  or 
county  wherein  situated,  and  making  the 
balance  thus  found  the  value  of  its  corporate 
franchise  subject  to  taxation,  etc,  the  Leg- 
islature meant  to  include  by  the  term  "cap- 
ital stock"  the  entire  property,  real  and  per- 


sonal, tangible  and  Intangible,  assets  on 
hand,  and  Its  franchise,  as  well.  Henderson 
Bridge  Co.  v.  Commonwealth,  31  8.  W.  486, 
489,  491,  99  Ky.  023,  17  Ky.  Law  Rep.  889, 
394^  29  L.  B.  A.  73. 

"Capital  stock"  does  not  mean  shares  of 
stock  only,  but  the  aggregate  capital  of  a  cor^ 
poratlon,  which  Includes  the  value  of  the 
right  to  use  any  tangible  property  in  a  spe- 
cial manner  for  purposes  of  gain.  Indian- 
apolis &  St  L.  R.  Co.  T.  Yance^  96  U.  8.  450, 
455,  24  L.  Bd.  752. 

"Capital  stock'*  of  a  corporation  in  its 
most  comprehensive  sense,  includes  its  prop- 
erty, corporeal  and  incorporeal,  and  all  the 
rights  and  franchises^  of  the  corporation. 
A  corporation  may  have  a  capital  or  capital 
stock  before  it  confers  shares  in  it  on  per- 
sons, and  in  such  case  the  capital  or  capital 
stock  is  the  legal  faculty  and  practicability  to 
dispose  of  shares  of  it  to  Individuals  in  a 
proper  manner  for  corporate  purposes.  Wil- 
liams V.  Western  Union  Tel.  Co.,  48  N.  Y. 
Super.  Ct  (16  Jones  &  S.)  849,  308. 

As  a  general  proposition,  the  exemption 
of  the  capital  stock  of  a  company  from  taxa- 
tion exempts  the  property  in  reference  to 
which  that  stock  exists,  for  the  plain  and 
simple  reason  that  the  stock,  when  consid- 
ered independent  of  that  property,  is  nothing 
more  than  a  valueless  piece  of  paper.  The 
property  is  the  representative  of  the  stock; 
the  stock,  the  representative  of  the  property; 
and,  as  things  of  value  and  interest,  they  are 
the  same.  Yet,  where  the  Legislature  pro- 
vided that  the  capital  stock  of  a  railroad 
company  should  be  forever  exempt  from  tax- 
ation, and  that  all  the  property  of  the  road 
should  be  exempt  for  35  years  after  com- 
pletion, the  effect  of  such  provision  is  to 
prohibit  taxation  of  the  stock  as  stock  of 
the  company,  but  after  the  expiration  of  35 
years  the  property  might  be  taxed  by  some 
other  rule  than  by  taxing  its  stock  as  stock. 
Atlantic  &  G.  B.  Co.  v.  Allen,  15  Fla.  637, 
660. 

"Capital  stock,"  as  used  in  Civ.  Code 
CaL  I  809,  providing  that  the  directors  of  a 
corporation  must  not  make  dividends  from 
the  surplus  profits  arising  from  the  business 
thereof,  and  for  violation  the  directors  are 
personally  liable  to  the  value  of  the  capital 
stock  so  divided,  means  the  actual  property 
of  the  corporation  contributed  by  the  share- 
holders of  the  nominal  capital.  Excelsior 
Water  &  Mining  Co.  v.  Pierce,  27  Pac.  44, 
46,  90  Cal.  131. 

"Capital  stock"  may  be  defined  as  tiiat 
money  or  property  which  is  put  into  a  single 
corporation  by  those  who  by  subscriptions 
thereto  become  members  of  the  corporate 
body.  When  used  in  reference  to  a  part- 
nership, "capital  stock"  means  the  fund  of 
money  or  property  which  is  employed  as  a 
basis  of  the  business,  and  on  which  and  witn 
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which  the  business  is  to  be  commenced  and 
carried  on.  City  and  County  of  San  Fran- 
cisco V.  Spring  Valley  Waterworks,  63  Cal. 
524^630. 

The  terms  "capital  stock"  and  "shares 
of  capital  stock/'  whenever  used  In  the  chap- 
ter relating  to  the  revenue,  shall  be  held  to 
mean  and  include  the  capital  stock  of  every 
association,  corporation,  joint-stock,  or  other 
company,  the  stock  or  capital  of  which  is 
or  may  be  divided  into  shares  which  are 
transferable  by  the  owner,  for  the  taxation 
of  the  capital  stock  of  which  association,  cor- 
poration, Joint-stock,  or  other  company  no 
special  provision  is  made  by  the  chapter, 
held  by  persons  residing  in  the  state,  either 
for  themselves^  or  as  guardians,  executors, 
administrators,  trustees,  or  agents.  Bev.  St 
Mo.  1899.  §  9123. 

The  term  "capital  stock,"  as  used  in 
Illinois  revenue  act  in  force  July  1, 1872  (sec- 
tion 32),  requiring  that  companies  and  as- 
sociations incorporated  under  the  laws  of 
Illinois,  other  than  banks,  shall,  in  addition 
to  the  other  property  required  by  the  act 
to  be  listed,  make  out  and  deliver  to  the  as- 
sessor a  sworn  statement  of  the  amount  of 
its  capital  stock,  etc.,  means  all  the  prop- 
erty belonging  to  a  corporation,  whether 
tangible  or  intangible,  and  of  whatever  na- 
ture or  kind,  and  it  must  be  valued  under 
this  designation  for  the  purpose  of  taxation. 
Pacific  Hotel  Co.  t.  lieb,  83  Ul.  602»  610. 

Aoevmnlated  eamiiiics. 

A  bequest  of  certain  shares  of  the  cap- 
ital stock  of  a  corporation  to  testator's  wife 
for  her  use  and  benefit  for  life,  with  the  re- 
mainder over  to  his  children,  was  construed 
to  include  accumulated  surplus  earnings  ac- 
tually used  in  the  business,  and  distributed 
among  the  stQckhoIders  as  additional  stock. 
Such  stock  is  not  income,  and  therefore  be- 
longs to  the  remainderman,  as  against  the 
life  tenant.  Chester  v.  Buffalo  Car  Mfg.  Co., 
76  N.  T.  Supp.  428,  70  App.  Div.  443. 

The  capital  stock  of  a  corporation,  which 
is  deemed  a  trust  fund  for  the  payment  of 
the  corporate  debts,  includes  the  entire  sum 
agreed  to  be  contributed  towards  the  enter- 
prise by  the  shareholders,  whether  actually 
paid  in  or  not,  but  it  does  not  Include  addi- 
tions made  from  profits  realized  from  the 
business.  Reid  v.  Eatonton  Mfg.  Co.,  40 
Ga.  98,  108.  2  Am.  Rep.  563. 

As  authorised  amoimt. 

The  capital  stock  of  a  corporation  Is  the 
sum  fixed  by  the  charter  as  the  amount  paid 
in  or  to  be  paid  in  by  the  stockholders  for 
the  prosecution  of  the  business  of  the  corpo- 
ration, and  for  the  benefit  of  the  creditors 
of  the  corporation.  Cook,  Stock  &  Stockhold- 
ers, I  3.  The  term  is  so  used  in  Act  April  18. 
1884.  as  amended  by  Act  March  17,  1892, 
authorizing  the  taxation  of  the  capital  stock 


of  corporations.  American  Pig  Iron  Storage 
Co.  V.  State  Board  of  Assessors,  29  AtL  IGO, 
161,  56  N.  J.  Law  (27  Vroom)  389  (quoted  and 
approved  in  Cooke  ▼•  Marshall,  43  Att  314, 
316,  191  Pa.  315). 

Capital  stock  is  the  sum  fixed  by  cor> 
porate  charters  as  the  amount  paid  for  or  to 
be  paid  for  by  the  stockholders  for  the  prose- 
cution of  the  business  of  the  corporation, 
and  for  the  benefit  of  the  corporation's  cred- 
itors. Capital  stock  is  to  be  clearly  distin- 
guished from  the  amount  of  property  pos- 
sessed by  the  corporation.  At  common  law 
the  capital  stock  does  not  vary,  but  remains 
fixed,  although  the  actual  property  of  the 
corporation  may  fluctuate  widely  in  -value, 
and  may  be  diminished  by  loss  or  may  be  in- 
creased by  gains.  Collectively  the  capital 
stock  is  the  property  of  the  corporation,  while 
the  ownership  of  the  shares  is  in  the  share- 
holder. Sale  and  disposal  by  the  several 
owners  is  free  and  untrammeled,  save  as  the 
laws  or  by-laws  of  the  corporation  may  have 
prescribed  rules.  Not  so  the  capital  stock. 
That  is  a  security  or  pledge  the  law  exacts 
as  a  condition  on  which  It  grants  the  corpora- 
tion franchise — ^the  right  to  Incur  liability.  In 
the  discharge  of  which  no  responsibility  rests 
on  any  special  person.  The  capital  stock  is 
a  trust  fund--a  trust  for  the  b^ieflt  and 
security  of  the  corporation's  creditors.  Com- 
mercial Fire  Ins.  Co.  v.  Board  of  Revenue  of 
Montgomery  County,  14  South.  490,  491,  90 
Ala.  1,  42  Am.  SL  Rep.  17. 

The  capital  stock  of  a  corporation  is  the 
aggregate  amount  of  the  funds  of  the  corpo- 
ration which  are  combined  together  under  a 
charter  for  the  attainment  of  some  common 
object  of  public  convenience  or  private  utility. 
The  capital  stock  of  a  corporation,  like  that 
of  a  limited  partnership  or  Joint-stock  com- 
pany, is  the  amount  fixed  on  by  the  partners 
or  associates  as  their  stake  In  the  concern. 
Hlghtower  v.  Thornton,  8  Qa.  486,  499,  52 
Am.  Dec.  412. 

The  words  "stock"  and  "capital  tto<^' 
may  be  defined  as  meaning  the  fund  or  prop- 
erty belonging  to  a  firm  or  corporation,  and 
used  to  carry  on  its  business.  This  is  con- 
tributed by  those  who  embark  in  the  busi- 
ness. The  articles  of  copartnership  or  the 
charter  of  the  corporation  fix  the  maximmn 
amount  of  stock  that  may  be  issued,  and 
this  may  properly  be  spoken  of  as  the  propos- 
ed or  authorized  capital  of  the  company. 
Commonwealth  v.  Lehigh  Ave.  Ry.  Co.,  18 
AtL  498,  499,  129  Pa.  405,  5  L.  R.  A.  367. 

As  amount  snbsoribed. 

The  capital  stock  is  that  money  or  prop- 
erty  which  is  put  into  a  single  corporate  fnna 
by  those  who  by  subscription  therefor  become 
members  of  the  corporate  body.  That  fund 
becomes  the  property  of  the  aggregate  .body 
alone,  and  the  shareholder  of  the  capital 
stock  has  a  right  to  partake,  according  to  the 
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amount  put  into  tbe  fund,  in  the  ampins 
profits  of  the  corporation,  and  ultimately  on 
the  dissolution  of  it,  in  so  much  of  the  fund 
thus  created  as  remains  unimpaired,  and  Is 
not  liable  for- the  debts  of  the  corporation. 
Burrall  v.  Bushwick  R.  Co.,  76  N.  Y.  211, 
216. 

The  capital  stock  of  a  corporation  con- 
sists of  the  property  and  money  subscribed 
and  paid  in  for  the  purpose  of  carrying  on 
its  business.  It  constitutes  a  corporate  fund 
belonging  to  the  corporate  body.  Jones  v. 
Davis,  36  Ohio  St  474,  47a 

'*The  capital  stock  of  a  bank  is  the  whole, 
undivided  fund  paid  in  by  the  stockholders, 
the  legal  right  to  which  is  vested  in  the  cor- 
poration, to  be  used  and  managed  in  trust 
for  the  benefit  of  the  members."  Union  Bank 
V.  State.  17  Tenn.  (9  Yerg.)  490,  498. 

The  term  ''capital  stock"  has  a  fixed 
and  definite  meaning,  and  designates  the 
amount  of  capital  contributed  by  the  stock- 
holders for  the  use  of  the  company.  Belvi- 
dere  Bank  v.  Tunis,  23  N.  J.  Law  (3  Zab.) 
646,  648. 

"Capital  stock,"  as  used  in  an  act  of  in- 
corporation, means  the  amount  contributed  or 
advanced  by  the  stockholders  or  members  of 
the  company,  and  does  not  refer  to  value  of 
the  property  of  the  company.  Canfleld  v. 
Morristown  Plre  Ass'n.  28  N.  J  Law  (3  Zab.) 
195,  197. 

The  term  "capital  stock,"  In  a  charter  of 
a  railroad  company,  exempting  its  capital 
stock  from  taxation,  means  the  capital  to  be 
raised  by  stock  subscriptions,  and  does  not 
include  the  land  granted  by  Congress  to  aid 
in  the  construction  of  the  road.  St.  Louis, 
L  M.  &  S.  By.  y.  Loftin,  30  Ark.  693,  707. 

The  capital  stock  of  a  corporation  is,  like 
that  of  a  copartnership  or  Joint-stock  com- 
pany, the  amount  which  the  partners  or 
associates  put  In  as  their  stake  in  the  concern. 
To  this  they  add,  upon  the  credit  of  the  com- 
pany, from  the  means  and  resources  of  others, 
to  such  extent  as  their  own  prudence  or  the 
confidence  of  such  other  persons  will  permit 
Such  additions  create  debt,  but  do  not  form 
capital.  Where  the  capital  stock  of  a  corpo- 
ration was  limited  to  $1,000,000,  the  limita- 
tion did  not  restrict  the  corporation  from 
laying  out  $2,000,000  in  the  site  and  the  erec- 
tion of  buildings,  nor  from  incurring  debts 
on  its  bonds  and  mortgages  for  the  excess 
of  the  cost  beyond  the  capital  stock.  Barry 
V.  Merchants'  Bxch.  Co.  (N.  Y.)  1  Sandf.  Ch. 
280,  307. 

"Capital  stock,"  as  used  in  Acts  1853,  c. 
602,  §  2,  requiring  the  redeeming  stockhold- 
ers of  a  railroad  company  to  pay  to  the  pur- 
chasers or  mortgagees  a  sum  equal  to  such 
proportion  of  the  price  paid  on  such  sale, 
and  the  costs  and  expenses  thereof,  as  such 
stockholders  having  stock  in  said  company 
1  Wds.  &  P.— 61 


shall  bear  to  the  whole  "capital  stock"  of 
the  company,  means  the  capital  stock  which 
has  been  actually  subscribed  for  and  issued, 
and  not  the  amount  named  in  the  articles  of 
association.  Pratt  v.  Hunson  (N.  Y.)  17  Hun, 
475,  476. 

The  capita]  stock  of  a  corporation  is  the 
aggregate  sum  subscribed  and  paid  in,  or  to 
be  paid  in,  by  the  shareholders,  with  the  ad- 
ditional profits  on  the  residue  after  the  deduc- 
tion of  losses.  A  tax  on  property  belonging 
to  a  company  is  not  a  tax  on  capital  stock. 
Wilmington  Underwriters*  Ins.  Co.  v.  Sted- 
man,  41  S.  B.  279,  280,  130  N.  C.  221. 

The  capital  stock  of  a  corporation  other 
than  a  mining  corporation  is  the  amount  of 
money  paid  or  promised  to  be  paid  for  the 
purposes  of  the  corporation.  It  is  a  fixed 
sum,  not  to  be  increased  or  diminished  except 
in  the  mode  permitted  by  statute.  Thompson 
V.  Reno  Sav.  Bank,  7  Pac.  68,  69,  19  Nev. 
103,  8  Am.  St.  Rep.  797. 

The  capital  stock  of  a  corporation  con- 
sists of  the  sums  due  by  virtue  of  the  sub- 
scriptions, or  collected  from  the  subscribers 
and  invested  for  the  corporation's  benefit. 
State  V.  Norwich  &  W.  R.  Co.,  30  Conn.  290, 
206. 

As  assets. 

The  capital  stock  of  a  corporation,  with- 
in  the  rule  that  such  capital  stock  is  a  trust 
fund  for  the  benefit  of  the  general  creditors, 
must  mean  the  assets  of  the  corporation,  un- 
less it  be  confined  to  the  unpaid  subscriptions 
to  the  capital  stock,  since  all  actual  payments 
on  account  of  capital  stock  do  at  once  mingle 
with  the  other  moneys  of  the  company,  and 
lose  all  earmarks  and  distinction  in  the  mass 
of  general  assets.  Landls  v.  Sea  lale  City 
Hot3l  Co.  (N.  J.)  81  Atl.  766,  764. 

The  word  "capital,"  used  as  measuring 
a  figurative  ownership  of  the  stockholders 
in  the  property  of  a  corporation,  means  that 
part  of  the  company's  assets  which  would 
be  divided  among  the  shareholders  in  case  of 
dissolution;  that  is  to  say,  the  assets  rep- 
resenting the  amount  of  the  original  capital 
and  profits  in  excess  of  existing  debts.  In 
re  Batterson,  44  Atl.  646,  547,  72  Conn.  374. 

Bank  building. 

The  capital  stock  of  a  bank  is  all  the 
property  of  every  kind,  whether  in  the  form 
of  money,  bills  of  exchange,  or  any  other 
property  in  possession,  or  anything  into 
which  the  money  originally  contributed  has 
been  changed,  or  which  it  has  produced. 
Hence,  where  the  capital  stock  of  a  bank  was 
exempted  from  taxation  by  its  charter,  its 
banking  house  was  equally  exempt,  with  ev- 
ery other  part  of  its  capital;  and  even 
though,  in  violation  of  its  charter,  the  bank 
erected  a  building  not  needed  for  "banking 
purposes,  the  building  was  not  for  that  rea- 
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BOfi  liable  to  taxation,  though  the  bank  might 
be  proceeded  against  by  the  state  for  viola- 
tion of  Its  charter.  Town  of  New  Haven  v. 
City  Bank  of  New  Haven,  31  Conn.  106,  111. 

The  capital  stock  of  a  corporation  is 
usually  the  representative  of  its  property,  and' 
the  property  the  representative  of  the  capital 
stock.  Nevertheless  the  charter  of  a  bank, 
providing  that  the  payment  of  a  tax  of  a  cer- 
tain per  cent,  on  each  share  of  its  capital 
stock  should  be  in  lieu  of  all  other  taxes,  did 
not  exempt  the  bank  from  the  payment  of  a 
tax  on  a  portion  of  its  banking  house  used 
otherwise  than  as  its  place  of  business,  or 
on  other  real  estate  held  by  it  in  excess  of 
that  which  the  charter  permitted  It  to  hold. 
Bank  of  Commerce  v.  McGowan,  74  Tenn.  (6 
Lea)  703,  706. 

Bank  stook  distinguished* 

See  "Bank  Stock." 

As  oapitaL 

See,  also,  "Capital." 

As  used  in  Acts  1853,  §  13,  speaking  of 
capital  stock,  and  forbidding  its  withdraw- 
al by  or  payment  to  the  stockholders,  it  in- 
cludes the  capital  of  the  corporation,  on  which 
it  transacts  business,  where  such  capital  con- 
sists of  money,  property,  or  other  valuable 
commodities.  Martin  v.  Zellerbach,  38  Cal. 
300,  300,  09  Am.  Dec.  865,  366  (approved  in 
City  and  County  of  San  Francisco  v.  Spring 
Valley  Waterworks,  63  Cal.  524.  531). 

Oftpital  distinguished. 

See,  also,  "Capital." 

The  capital  stock  of  a  corporation,  strict- 
ly speaking,  is  the  money  contributed  by  the 
corporators  to  the  capital,  and  is  usually  rep- 
resented by  shares  issued  to  subscribers  of 
the  stock  on  the  initiation  of  the  corporate 
enterprise.  "Capital  stock"  is  often  used  in- 
terchangeably with  the  word  "capital"  to 
express  the  true  meaning  of  that  word,  to 
wit,  the  property  and  assets  of  the  corpora- 
tion; but  the  word  "capital"  is  a  more  ex- 
tensive term  than  "capital  stock,"  including 
all  of  the  funds,  securities,  credits,  and  proper- 
ty of  whatever  kind  possessed  by  a  corpora- 
tion. Christensen  v.  Eno,  12  N.  E.  648, 
649,  106  N.  Y.  97,  60  Am.  Rep.  429. 

Strictly  speaking,  capital  stock  In  a  cor- 
poration or  association  is  quite  different 
from  capital  of  either,  the  one  referring  to  the 
tangible,  and  the  other  to  rights  In  property 
evidenced,  in  case  of  a  corporation,  by  cer- 
tificates of  stock.  But  the  terms  are  used 
interchangeably  and  synonymously  in  laws 
and  decisions.  The  term  "capital"  as  accu- 
rately described  the  intangible  property  ri;?hts 
of  members  of  an  unincorporated  association 
engaged  in  the  business  of  banking  in  the 
property  of  the  association  as  the  term  "capi- 


tal stock."    State  v.  Lewis,  95  N.  W.  888, 
390,  118  Wis.  432. 

There  is  a  distinction  between  the  capital 
and  the  capital  stock  of  a  corporation.  The 
capital  of  a  corporation  is  the  property  or 
means  which  the  corporation  owns,  and  It 
may  vary  in  amount,  while  the  capital  stock 
is  fixed,  and  represents  the  interest  of  the 
stockholders,  and  is  their  property.  Wells  v. 
Green  Bay  &  M.  Canal  Co.,  64  N.  W.  69,  72, 
90  Wis.  442. 

"Capital"  and  "capital  stock"  are,  in  legal 
I  intendment,  synonymous,  and  are  used  in  leg- 
!  Islative  acts  as  equivalent  terms,  though 
strictly  not  of  the  same  meaning.  "Capital 
stock"  means  not  shares  of  stock,  either  sepa- 
rately or  in  the  aggregate,  but  is  intended  to 
designate  the  property  of  the  corpora tion 
subject  to  taxation,  not  in  separate  parcels, 
but  in  a  homogeneous  unity.  Foster  v.  Stev- 
ens. 22  Ati.  78,  79,  63  Vt  175,  13  L.  R.  A. 
166. 

Act  Dec.  11,  1845,  providing  that  the 
capital  stock  of  a  certain  railroad  company 
shall  be  forever  exempt  from  taxation,  is 
to  be  construed  as  meaning  the  stock  issued 
by  the  corporation,  which,  "when  subscribed 
and  paid  for,  furnished  the  corporation  with 
capital  to  build  its  road."  It  is  distinguished 
from  capital,  and  the  statute  does  not  exempt 
the  capital  of  the  road  from  taxation.  Ten- 
nessee V.  Whitworth,  6  Sup.  CL  645»  GI9, 
117  U.  S.  129,  29  L.  Ed.  830. 

"Capital  stock"  is  synonymous  with  "cap- 
ital," and  is  part  of  the  property  vesting  is 
the  corporation  in  its  corporate  capacity.  A 
fund  consisting  of  unearned  premiums  held 
by  a  fidelity  insurance  company  as  a  rein- 
surance reserve  fund  is  a  part  of  its  capital, 
and  is  taxable  under  Laws  1896,  S  90S,  pro- 
viding for  the  taxation  of  the  capital  stock 
of  every  company.  People  v.  Feitner,  65  N. 
Y.  Supp.  523,  524,  31  Misc.  Rep.  433. 

"Capital  stock"  and  "capital"  are  synony- 
mous terms.  In  this  general  sense,  it  is  mon- 
ey invested  in  business  operations,  whether 
that  business  be  conducted  by  a  single  in- 
dividual, a  partnership,  a  corporation,  or  a 
government;  and  it  makes  no  difference  how 
the  money  is  obtained — whether  by  labor, 
by.  borrowing,  or  otherwise.  If  the  money  is 
borrowed,  it  is  represented  in  the  hands  of 
the  lender  by  bonds,  notes,  or  other  papers: 
with  the  government,  by  governmental  se- 
curities, sometimes  called  "stocks."  Bat  in 
such  cases  the  lender  is  not  a  stockholder  in 
the  business.  So  far  as  the  party  himself  is 
concerned,  if  the  money  borrowed  or  other- 
wise  obtained  is  Invested  in  his  bnslnesa  It 
is  capital  or  stock  in  trade.  This  Is  the 
general  meaning  of  the  term.  But  when  it 
is  used  in  connection  with  a  chartered  or 
joint  stock  company  made  up  of  indlvidnals, 
it  has  a  somewhat  more  limited  signification. 
It  means  then  the  monej  advanced  by  the 
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corporators  or  members  as  tbe  capital,  which 
is  usually,  for  convenience,  divided  into  equal 
amounts,  called  "shares,"'  for  which  each 
member  is  entitled  to  a  certificate  showing 
the  number  of  shares  which  he  has  in  the 
company,  or.  In  other  words,  the  amount  of 
money  he  has  furnished  to  the  common  stock, 
which  certificate  is  the  evidence  of  his  be- 
ing a  stockholder.  State  y.  Cheraw  &  G.  R. 
Co..  16  S.  C.  524.  52a 

"Capital  stock,"  as  used  In  Cttv.  Code,  S 
300,  providing  that  the  directors  of  corpora- 
tions must  not  make  dividends,  except  from 
the  surplus  profits  arising  from  the  business, 
and  must  not  divide  or  pay  to  the  stockhold- 
ers any  part  of  the  capital  stock,  is  frequent- 
ly otherwise  and  as  well  expressed  by  the 
simple  word  "capital,"  and  means  the  money 
and  property  with  which  the  company  car- 
ries on  its  corporate  business.  Kohl  v.  Lili- 
enthal,  22  Pac.  689,  691,  81  Cal.  378,  6  L.  E. 
A.  520. 

The  word  "capital,"  in  relation  to  the 
taxation  of  corporations,  has  a  well-defined 
meaning,  for  it  and  capital  stock  are  used 
indiscriminately  to  designate  the  estate  of 
the  corporation.  Comstock,  J.,  In  People  v. 
Com'rs  of  Taxes,  23  N.  Y.  192,  cited  and 
approved  In  People  v.  Coleman,  126  N.  Y. 
433,  27  N.  B.  818,  12  L.  R.  A.  762.  Thus, 
in  a  statement  by  the  corporation  that  its 
capital  is  worth  par,  and  a  certain  amount 
of  its  capital  stock  has  been  paid  in,  such 
statement  Is  equivalent  to  saying  that  the 
estate  of  the  company  is  worth  the  amount 
of  money  paid  in.  People  v.  Barker,  26  N. 
Y.  Supp.  971,  972,  75  Hun,  6. 

The  phrase  "capital  stock  of  a  corpora- 
tion" is  sometimes  used  to  mean  the  compa- 
ny's capital  existing  in  money  or  property 
or  both,  and  sometimes  to  mean  the  share- 
holders' stock,  which  is  representative  not 
merely  of  the  existing  and  tangible  property 
of  the  company,  but  also  of  its  surplus,  its 
dividend  earning  power,  and  its  franchise 
and  good  will,  as  an  established  business. 
Within  the  fax  law  taxing  the  capital  stock 
of  corporations,  it  is  used  in  the  first  sense. 
People  V.  Pond,  57  N.  Y.  Supp.  490,  493,  37 
App.  Div.  330. 

As  oapital  paid  in. 

"Capital,"  as  employed  in  the  charter 
of  a  railroad  company  which  provided  that, 
when  the  dividends  exceeded  6  per  cent 
per  annum  on  the  capital  stock,  6  per  cent, 
of  the  dividends  should  be  paid  to  a  city, 
meant  the  capital  paid  in,  and  not  the. au- 
thorized capital.  City  of  Philadelphia  v. 
Philadelphia  &  G.  P.  Pass.  Ry.  Co.,  62  Pa. 
(2  P.  F.  Smith)  177,  180. 

"Capital  stock,"  as  used  in  a  statute 
which  requires  a  certain  per  cent  to  be  paid 
annually  on  the  capital  stock  of  a  bank,  in 
Ueu  of  any  other  taxation,  is  the  amount  of 


funds  paid  in  by  the  stockholders  to  be  used 
by  the  banking  association  for  banidng  pur- 
poses. State  Bank  y.  City  of  Milwaukee,  18 
Wis.  281.  284. 

The  words  "stock"  and  "capital  stock" 
may  be  defined  as  meaning  the  fund  or  prop- 
erty belonging  to  a  firm  or  corporation,  and 
ttsed  to  carry  on  its  business,  whether  it  be 
for  the  purpose  of  adjusting  and  paying  div- 
idends to  stockholders,  or  of  regulating  the 
amount  of  taxes,  or  of  incurring  a  liability 
upon  the  basis  of  its  capital  stock,  as  au- 
thorized by  law.  The  rights  of  the  corpora- 
tion must  be  measured  not  by  nominal  or 
authorized  capital,  but  by  the  actual  amount 
of  capital  paid  in.  Appeal  of  Commonwealth, 
24  Wkly.  Notes  Cas.  530,  533,  129  Pa.  405,  18 
Atl«  498,  5  L.  R.  A.  367. 

The  capital  stock  of  a  bank  consists  orig- 
inally of  the  money  paid  in  by  the  subscrib- 
ers to  the  stock  of  the  bank.  This  money 
changes  its  form,  and  is  represented  by  notes 
of  other  persons;  but  it  Is  held  that  in  this 
form  it  is  still  capital  stock,  and  therefore 
is  to  be  exempt  from  taxation  under  a  pro- 
vision of  the  charter  that  the  capital  stock 
of  the  bank  is  not  taxable  for  municipal  pur- 
poses. Town  of  Conners villa  ▼.  Bank  of 
State,  16  Ind.  105. 

"Capital  stock,"  as  used  in  Act  Assem. 
March,  1872.  entitled  an  "Act  relating  to  the 
Ridge  Avenue  Railway  Company"  (section 
3),  providing  that  the  company  shall  annual- 
ly pay  into  the  treasury  of  the  city  of  Phil- 
adelphia, for  the  use  of  the  city,  a  tax  of 
6  per  cent,  upon  so  much  of  any  dividend 
declared  which  may  exceed  6  per  cent  upon 
their  capital  stock,  means  the  capital  stock 
which  has  been  paid  in,  and  not  the  capital 
stock  subscribed  for.  City  of  Philadelphia 
V.  Ridge  Ave.  Pass.  Ry.  Co.,  102  Pa.  190, 
198. 

Franohises. 

The  term  "capital  stock,"  as  used  in  the 
statute  providing  for  the  taxation  of  the 
capital  stock  of  a  corporation,  Is,  as  has  been 
said,  a  business  photograph  of  all  the  cor- 
porate possessions  and  possibilities,  and  rep- 
resents its  business  opportunities  and  capa- 
bilities, as  well  as  its  tangible  assets  tliat 
enter  into  and  go  to  make  up  the  value  of  the 
stock.  It  is  well  settled  that  franchises, 
although  neither  visible  nor  tangible,  are 
property,  which  may  be  taxed  the  same  as 
any  other  property.  State  v.  Duluth  Gas  & 
Water  Co.,  78  N.  W.  1032,  1033,  76  Minn. 
96,  57  L.  R.  A.  63, 

The  capital  stock  of  a  corporation  repre- 
sents not  only  the  tangible  property,  but  also 
the  intangible,  including  therein  all  corpor- 
ate franchises  and  all  contract  privileges  and 
good  will  of  the  concern.  Henderson  Bridge 
Co.  V.  Negley,  63  9.  W.  989,  990,  23  Ky.  Law 
Rep.  746  (citing  Henderson  Bridge  Co.   y. 
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CJommonwealth,  31  S.  W.  486,  99  Ky.  623,  17 
Ky.  Law  Rep.  389,  29  L.  R.  A.  73). 

Fnmitiire  and  rental  of  offioe* 

The  rental  of  an  office  and  the  value  of 
office  furniture  of  a  manufacturing  corpora- 
tion do  not  constitute  capital  stock  separate 
from  that  used  In  the  business  of  manufac- 
turing, as  such  office  and  furniture  are  mere- 
ly Incidents  to  such  business,  and  the  amount 
80  used,  therefore,  was  not  taxable  as  cap- 
ital stock.  People  ex  rel.  Standard  Wood 
Co.  ▼.  Roberts,  47  N.  Y.  Supp.  122.  123,  20 
App.  DlY.  514. 

As  property  belonging  to  oorporatioaL 

In  Pacific  Hotel  Co.  v.  Lleb,  83  111.  602, 
the  court  say:  *The  words  'capital  stock,' 
as  used  In  the  revenue  law,  we  have  held.  In 
Porter  v.  Rockford,  R.  I.  &  St  L.  R.  Co.,  76 
111.  561,  and  in  other  subsequent  cases  where 
the  question  has  been  before  us,  mean  the 
property  belonging  to  the  corporation;  and 
we  have  also  held  In  those  cases  that  It  was 
designed  by  the  law  that  all  that  belongs  to 
the  corporation  as  Its  property,  whether  tan- 
gible or  Intangible,  of  whatever  nature  or 
kind,  should  be  valued,  under  this  designa- 
tion, for  the  purpose  of  taxation.  State 
Board  of  Equalization  v.  People,  61  N.  E. 

339,  346,  191  111.  528,  58  L.  R.  A.  513. 

The  words  "capital  stock,"  In  a  law  tax- 
ing a  capital  stock  of  a  corporation,  are  In- 
tended to  Include  all  of  the  property  of  the 
corporation,  and  to  have  all  of  the  property 
valued  as  an  entirety.  Western  Union  Tel. 
Co.  V.  Norman  (U.  S.)  77  Fed.  13,  22. 

Within  the  provisions  of  Laws  1857,  c. 
456,  )  3,  providing  that  the  capital  stock  of 
every  company  shall  be  assessed  at  Its  actual 
value,  etc.,  the  term  "capital  stock"  denotes 
property  owned  by  the  corporation,  and  not 
the  par  or  actual  value  of  the  shares  Issued 
to  or  held  by  its  stockholders.  People  v. 
Coleman,  126  N.  Y.  433,  27  N.  E.  818,  12  L; 
R.  A.  762.  Neither  par  nor  the  actual  value 
of  all  the  shares  Issued  by  the  corporation  Is 
necessarily  the  measure  of  the  actual  value 
of  its  capital— that  is,  property— but  such 
value  is  to  be  ascertained  by  evidence  and 
inquiry.    People  v.  Barker,  25  N.  Y.  Supp. 

340,  342,  72  Hun,  126. 

Capital  stock  is  the  sum  fixed  by  the  cor- 
porate charter  as  the  amount  paid  in  or  to 
be  paid  for  by  the  stockholders  for  the  pros- 
ecution of  the  business  of  the  corporation, 
and  for  the  benefit  of  the  corporate  credit- 
ors. The  capital  stock  is  to  be  clearly  dis- 
tinguished from  the  amount  of  property  pos- 
sessed by  the  corporation.  While  occasion- 
ally it  happens  that,  under  the  terms  of  stat- 
utes pertaining  to  taxiitlon,  which  have  been 
drawn  without  regard  to  the  technical  mean- 
ing of  the  words,  the  court  will  construe  all 
the  actual  property  of  the  corporation  to  be 
capital  stock,  it  la  for  the  purpose  of  carrying 


out  the  intention  of  the  statute,  and  Is  not 
the  real  meaning,  of  the  terms.  At  common 
law  the  capital  stock  does  not  vary,  but  re- 
mains firm,  although  the  actual  property  of 
the  corporation  may  fluctuate  widely  In 
value,  and  may  be  diminished  by  loss  or  in- 
creased by  gains;  hence  the  term  "capital 
stock  paid  in"  means  the  entire  capital  and 
available  assets  of  a  company.  Tradesman 
Pub.  Co.  V.  KnQXvllle  Car  Wheel  Co.,  32  S. 
W.  1097,  1101,  95  Tenn.  (11  Pickle)  634,  31 
L.  R.  A.  593,  49  Am.  St  Rep.  943. 

"  'Capital  stock'  does  not  mean  the  iden- 
tical lands,  chattels,  or  other  articles  of  prop- 
erty possessed  by  a  corporation,  nor  shares 
of  stock  either  separately  or  in  the  aggre- 
gate, but  is  intended  to  designate  the  prop- 
erty of  the  corporation  subject  to  taxation, 
not  in  separate  parcels,  but  as  a  homogene- 
ous unit,  partaking  of  the  nature  of  per- 
sonalty, and  subject  to  the  burdens  imposed 
upon  it  at  the  domicile  of  the  owner."  Quln- 
cy  R.  Bridge  Co.  v.  Adams  County,  88  IlL 
615,  621. 

The  word  "stock"  has  various  significa- 
tions, but,  as  applied  to  Joint-stock  compa- 
nies or  corporations,  it  means  the  property 
and  franchises  of  the  company.  It  is  some- 
times used  to  designate  the  certificate  or 
scrip  issued  to  the  stockholders,  but  this  is 
an  Inappropriate  use  of  the  word.  Williams  v. 
Western  Union  Tel.  Co.,  48  N.  Y.  Super.  Ct 
(16  Jones  &  S.)  349.  367. 

The  phrase  "capital  stock,"  withha  the 
meaning  of  Rev.  St  I  2746,  providing  that 
no  person  shall  be  required  to  list  for  taxa- 
tion any  share  or  shares  of  the  capital  stock 
of  any  company,  the  capital  stock  of  which 
is  taxed  in  the  name  of  such  company,  em- 
braces the  entire  corporate  property.  If  any 
part  of  the  corporate  property  is  not  taxed 
within  the  state,  the  owners  of  shares  of  its 
stock  who  are  residents  of  this  state  are 
not  exempt  by  virtue  of  the  provisions  of 
that  section  from  listing  those  shares  for 
taxation  in  this  state  and  paying  taxes  there- 
on; the  exemption  applying  only  in  cases 
where  the  capital  stock,  i.  e.  all  the  cor^ 
porate  property,  has  been  taxed  within  this 
state.  Hubbard  v.  Brush,  55  N.  E.  829,  830. 
61  Ohio  St.  252  (citing  Lee  v.  Sturges,  46 
Ohio  St  153,  19  N.  B.  560,  2  L.  R.  A.  556; 
Sturges  V.  Carter,  114  U.  S.  511,  512,  5  Sup. 
Ct  1014,  29  L.  Bd.  240). 

"The  term  'capital  stock*  means  all  the 
property  and  rights  of  the  corporation,  of 
every  kind  and  nature,  wherever  located.** 
Ohio  &  M.  R.  Co.  V.  Weber,  96  111.  443,  448. 

Real  estate. 

In  the  case  of  a  bank,  which  can  be  the 
owner  of  real  estate  only  in  a  few  case*, 
which  are  enumerated  in  its  charter,  any  such 
real  estate  that  it  may  thus  own  must  be 
a  part  of  its  capital  stock.    Any  property  of 
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the  company,  whether  it  be  land  or  promis- 
sory notes  or  specie,  which  they  acquire  and 
hold  under  the  authority  of  their  charter,  is 
a  part  of  their  stock;  and  where  the  law 
provides  for  the  taxation  of  a  bank  by  the 
leyy  of  the  tax  on  the  capital  stock,  an  ad- 
ditional tax  levied  on  its  real  estate  is  void. 
State  Bank  v.  Breckenridge  (Ind.)  7  Blackf. 
395,  397. 

Real  estate  within  the  state,  purchased 
by  a  foreign  corporation  with  surplus  earn- 
ings, and  not  occupied  by  it,  but  leased,  is 
not  a  portion  of  its  capital  stock  employed 
within  the  state,  the  basis  for  taxation  of 
a  foreign  corporation  under  Laws  1880,  c. 
512.  People  v.  Wemple,  44  N.  B.  787,  160 
N.   T.  4a 

As  ShAVM  of  stoolb 

See,  also,  "Capital";  "Share  of  Stock." 

The  words  "capital  stock,"  In  Laws  1896, 
c.  906,  {  182,  authorizing  th^  imposition  of  a 
franchise  tax  on  such  portion  of  the  capital 
stock  at  par  of  the  corporations  as  the 
amount  of  the  capital  employed  within  the 
state  bears  to  the  entire  capital  of  the  cor- 
poration, means  share  stock.  People  v.  Rob- 
erts, 72  N.  y.  Supp.  950,  962,  66  App.  Dlv. 
157. 

"Capital  stock,"  within  the  meaning  of 
the  exemption  from  taxation  to  a  railroad 
corporation  of  its  capital  stock,  covers  the 
individual  interest  therein  of  the  stockhold- 
ers, and  therefore  a  subsequent  law  impos- 
ing a  tax  on  the  shares  owned  by  them  Im- 
pairs an  obligation  on  the  contract  created 
by  the  charter  giving  the  exemption.  Ten- 
nessee V.  Whitworth  (TJ.  S.)  22  Fed.  75,  76. 

"Capital  stock"  means  all  the  capital  of 
a  corporation,  including  both  its  shares  of 
stock  and  its  corporeal  property.  People  v. 
Chicago  Gas  Trust  Co.,  22  N.  E.  798,  803,  130 
111.  268,  8  L.  R.  A.  497,  17  Am.  St.  Rep.  319. 

"Capital  stock,"  as  used  In  the  articles 
of  incorporation  of  a  gas  company,  giving 
it  power  to  purchase,  hold,  or  sell  the  capital 
stock  of  any  other  company  or  companies, 
should  be  construed  to  Include  shares  of 
stock,  though  there  is  a  distinction,  under 
certain  circumstances  and  for  certain  pur- 
poses, between  capital  stock  and  shares  of 
stock;  capital  stock  meaning  the  entire  prop- 
erty owned  by  the  corporation,  while  a  share 
in  the  stock  is  the  right  to  partake,  accord- 
ing to  the  amount  put  Into  the  fund,  of  the 
surplus  profit  obtained  for  the  use  and  dis- 
posal of  the  capital  stock  of  the  company  to 
those  purposes  for  which  the  company  is 
constituted.  The  capital  stock  of  a  corpora- 
tion is  that  which  consists  of,  or  may  be  di- 
vided into,  shares;  hence  the  capital  stock 
of  any  gas  company  may  be  regarded  as  the 
aggregate  of  all  the  shares  of  such  stock. 
People  V.  Chicago  Gas  Trust  Co.,  22  N.  B. 


798,  799,  190  IlL  268,  8  L.  R.  A.  497,  17  Am. 
St  Rep.  319. 

"Capital  stock,"  as  used  in  the  Revised 
Laws  of  Kentucky,  providing  for  the  taxa- 
tion of  capital  stock  of  banks  and  other  cor- 
porations, means  the  value  of  the  shares  of 
Its  capital  stock.  First  Nat  Bank  v.  Stone 
(U.  S.)  88  Fed.  409,  411. 

The  term  "capital  stock,"  when  applied 
to  a  national  bank,  is  sometimes  used  to  des- 
ignate the  aggregate  of  the  shares  of  stock 
issued  by  the  bank.  It  is  a  different  thing 
from  the  moneyed  capital  of  the  bank,  held 
and  owned  by  the  corporation.  First  Nat 
Bank  v.  Kentucky,  76  U.  S.  (9  WaUJ  353, 
369,  19  L.  Ed.  701. 

The  phrase  "capital  stock"  is  used  in 
various  senses.  Strictly,  it  is  the  authorized 
capital  actually  subscribed;  loosely,  it  is  the 
fund  paid  in;  still  more  loosely,  it  Is  the  cap- 
ital of  the  corporation,  whether  in  money 
or  property;  and  again,  popularly,  it  Is  the 
aggregate  of  the  stock  made  up  of  the  shares 
of  the  stockholders.  And  where  by  charter 
a  railroad's  capital  stock  is  forever  exempt- 
ed from  taxation,  and  the  road,  with  its  fix- 
tures, appurtenances,  etc.,  became  Ihible  to 
taxation  upon  the  expiration  of  20  years,  it 
being  evident  that  the  terms  there  used  did 
not  Include  the  property  of  the  road,  it  would 
seem  that  it  was  used  In  the  sense  of  the  ag- 
gregate of  stock  made  up  of  the  shares  of 
the  stockholders.  Memphis  &  C.  R.  Co.  v. 
Gaines,  3  Tenn.  Oh.  604,  6ia 

The  words  "capital  stock,"  as  used  In 
section  182  of  the  tax  law,  providing  for  a 
tax  on  the  capital  stock  of  corporations,  refer 
to  the  capital  or  property  of  the  corporation, 
and  not  to  the  share  stock.  In  the  case  of 
a  domestic  corporation,  the  purpose  is  to  tax 
that  intangible  property  belonging  to  it,  which 
is  frequently  of  great  value,  and  rests  whol- 
ly in  its  right  to  exist  and  carry  on  business. 
People  V.  Knight  77  N.  Y.  Supp.  398,  399, 
75  App.  Dlv.  164. 

Shares  of  stock  distinguished. 

See,  also,  "Capital";  "Share  of  Stock." 

The  capital  stock  and  the  shares  of  the 
capital  stock  of  a  corporation  are  distinct 
things.  The  capital  stock  is  the  money  paid 
or  authorized  or  required  to  be  paid  in  as 
the  basis  of  the  business  of  the  corporation, 
and  the  means  of  conducting  its  operations. 
It  represents  whatever  it  may  be  invested  in. 
The  shares  of  the  capital  stock  are  usually 
represented  by  certificates.  Every  holder  is 
a  cestui  que  trust  to  the  extent  of  his  own- 
ership. The  shares  are  held  and  may  be 
bought  and  sold  and  taxed  like  other  prop- 
erty. Each  share  represents  an  aliquot 
part  of  the  capital  stock,  but  the  holder  can- 
not touch  a  dollar  of  the  principal.  The  cap- 
ital stock  and  the  shares  may  both  be  taxed. 
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and  it  l8  not  double  taxation.    Farrington  r. 
Tennessee,  95  U.  S.  679»  686,  24  U  Ed.  558. 

The  capital  stock  of  a  bank  is  a  differ- 
ent thing  from  the  bank  stock  or  stock  own- 
ed by  individuals  in  the  bank,  and  therefore 
an  exemption  from  taxation  of  the  capital 
stock  does  not  exempt  the  stock  owned  by 
individuals.  '*Bank  stock"  means  the  indi- 
vidual interest  in  the  dividends,  as  they  are 
declared,  of  the  stockholders,  and  a  right  to 
pro  rata  distribution  of  the  effects  on  hand 
at  the  expiration  of  the  charter.  The  capital 
stock  of  the  bank  is  the  whole  undivided 
fund  paid  in  by  the  stockholders,  the  legal 
right  to  which  is  vested  In  the  corporation, 
to  be  used  and  managed  in  the  trust  for  the 
benefit  of  the  members.  Public  Treasurer 
V.  Petway,  55  N.  C.  396,  406. 

The  capital  stock  of  a  corporation  is  the 
amount  subscribed,  and  very  different  from 
the  shares  of  the  capital  stock,  which  are 
the  integral  parts  of  such  stock,  and  owned 
by  the  members  in  proportion  to  the  respec- 
tive amounts  subscribed.  Worth  v.  Peters- 
burg B.  Co.,  89  N.  C.  301,  305. 

The  capital  stock  of  a  corporation  is  a 
company's  actual  capital,  paid  in  and  pos- 
sessed, which  is  used  by  it  in  the  transac- 
tion and  furtherance  of  its  business.  It  is 
not  at  all  or  in  any  sense  the  share  stock. 
People  T.  Coleman,  27  N.  B.  818,  819,  126  N. 
Y.  433.  12  L.  R.  A.  762. 

"Capital  stock''  means,  not  shares  of 
stock,  either  separately  or  in  the  aggregate, 
but  is  intended  to  designate  the  property  of 
the  corporation  subject  to  taxation,  not  in 
separate  parcels,  but  In  a  homogeneous  unity. 
Poster  V.  Stevens,  22  Atl.  78,  79,  63  Vt  175, 
13  L.  R.  A.  166. 

"Capital  stock,"  as  used  in  Rev.  St  c. 
18,  tit.  4,  fi  2,  making  it  unlawful  for  the 
directors  of  a  corporation  to  withdraw  or  in 
any  way  pay  to  the  stockholders  any  part  of 
the  capital  stock  without  the  consent  of  the 
Legislature,  does  not  mean  share  stock,  but 
means  the  property  of  the  corporation  con- 
tributed by  its  stockholders,  or  otherwise  ol>- 
talned  by  it,  to  the  extent  required  by  Its 
charter.  Skinner  v.  Smith,  10  N.  Y.  Supp. 
81,  86,  56  Hun,  437. 

"Capital  stock"  is  not  synonymous  with 
"shares  of  stock,"  but  is  a  different  thing, 
and  forms  a  different  subject  of  taxation.  A 
tax  on  the  one  is  not  a  tax  on  the  other,  nor 
is  an  exemption  on  the  one  an  exemption  on 
the  other.  State  v.  Home  Ins.  Co.,  19  S. 
W.  1042,  1043,  91  Tenn.  (7  Pickle)  558. 

"Capital  stock"  means,  as  used  in  the 
Illinois  revenue  law,  providing  that  the  cap- 
ital stock  of  corporations  shall  be  valued  at 
its  fair  cash  value,  not  the  individual  shares 
of  stock,  or  blocks  of  such  shares,  but  the 
stock  as  an  entirety — ^the  beneficial  owner- 
ship of  everything  that  enters  into  the  prop- 


erty of  the  corporation.    The  object  of  the 
statute  is  to  reach,  for  the  puri>ose8  of  tax- 
ation, the  property,  tangible  or  intangible, 
of  edch  corporation — ^if  it  be  a  railroad,  its 
tracks,    station    houses,    terminal    facilitiea» 
real  estate,  and  rolling  stock,  as  also  the 
''  opportunities,    inherent   in   the   corporation 
;  and  its  franchise,  of  creating  earnings,  such 
'  as  the  region  It  taps,  the  tonnage  such  re- 
I  glon  affords,  the  market  it  reaches,  the  ad- 
I  vantages  of  its  terminals,  its  capacities  and 
prospects;  in  short,  every  consideration  that 
gives  it  an  inherent  present  or  prospective 
value.    Chicago  Union  Transfer  Co.  v.  State 
Board  of  Equalization  (U.  S.)  112  Fed.  607, 
611. 

The  term  "capital  stock,"  aa  used  in  the 
provisions  of  the  statute  relating  to  the  ap- 
praisal of  capital  stock  of  a  corporation  for 
taxation,  does  not  mean  share  stock,  but  it 
means  the  property  of  a  corporation,  con- 
tributed by  its  stockholders  or  otherwise  ob- 
tained by  it,  to  ,the  extent  required  by  its 
charter.  People  *v.  Wemple,  29  N.  Y.  Supp. 
92,  94,  78  Hun,  63. 

Capital  stock  and  shares  of  stock  are 
different  tilings,  and  form  different  subjects 
of  taxation.  A  tax  upon  the  one  is  not  a 
tax  upon  the  other,  nor  is  the  exemption  of 
one  an  exemption  of  the  other.  Thus  an 
ad  valorem  tax  may  be  levied  upon  the 
shares  of  stock  of  an  insurance  company, 
although  its  capital  stock  is  exempt  from 
taxation.  State  v.  Home  Ins.  Co.,  19  S.  W. 
1042,  1043,  91  Tenn.  (7  Pickle)  558. 

The  capital  stock  of  a  corporation,  and 
the  shares  of  stock  into  which  the  stock  of 
the  corporation  may  be  divided,  and  held  by 
individual  shareholders,  are  two  distinct 
pieces  of  property;  and  the  surplus  belong- 
ing to  a  bank  is  also  distinct  from  the  cap- 
ital stock,  for  the  very  word  "surplus"  Im- 
plies difference — ^that  is,  there  is  a  capital 
stock,  and  there  is  a  surplus  over  and  be- 
I  yond  the  capital  stock,  which  suiplus  is  the 
property  of  the  bank  until  it  is  divided 
among  the  stockholders.  Bank  of  Commerce 
V.  Tennessee,  16  Sup.  Ct  456,  460,  161  U.  S. 
134,  40  U  Ed.  645. 

The  phrase  "capital  stock,"  as  used  in  a 
statute  providing  for  the  taxation  of  the  cap 
ital  stock  of  corporations,  means  actual 
tangible  property,  and  not  its  share  stock, 
which  is  to  be  assessed  at  its  actual  value 
People  V.  Dederick,  55  N.  E.  927,  828,  161 
N.  Y.  195. 

Surplus   dlstingvisl^o^ 

See  "Surplus." 

As  tmst  fnnd  for  oredltora. 

"The  capital  stock  of  a  moneyed  cor- 
poration is  a  fund  for  the  payment  of  its 
debts.  It  is  a  trust  fund,  of  which  the  d^ 
rectors  are  the  trustees.    It  Is  a  trust  to  be 
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managed  for  tbe  benefit  of  its  shareholders 
during  its  life,  and  for  the  benefit  of  its  cred- 
itors in  the  event  of  its  dissplution.  Equally 
unsound  is  the  opinion  that  the  obligation  of 
a  subscriber  to  pay  his  subscriptions  may  be 
released  or  surrendered  to  him  by  the  trus- 
tees of  a  company.  The  capital  stock  paid  in 
and  promised  to  be  paid  in  is  a  fund  which 
the  trustees  cannot  squander  or  give  away. 
They  are  bound  to  collect  what  is  unpaid, 
and  carefully  to  husband  it  when  received." 
Bouton  ▼.  Dement,  14  N.  E.  62,  65,  123  111. 
142. 

The  capital  stock  of  a  corporation  is  the 
amount  contributed  or  agreed  to  be  contrib- 
uted by  its  stockholders,  and,  as  to  credit- 
ors, is,  in  equity,  deemed  a  trust  fund  char- 
ged with  the  payment  of  the  debts  of  the 
corporation,  and  must  be  treated  as  such  by 
the  corporation.  Famsworth  y.  Bobbins,  31 
N.  W.  349,  350,  36  Minn.  369. 

The  capital  of  a  corporation  Is  that  fund 
to  which  creditors  look  for  payment  of  their 
claims.  Appeal  of  Cornell,  6  Atl.  258,  260, 
114  Pa.  153. 

"The  capital  stock  of  an  incorporated 
company  is  a  fund  set  apart  for  the  pay- 
ment of  its  debts.  It  is  a  substitute  for  the 
personal  liability  which  subsists  in  private 
copartnerships."  Sanger  t.  Upton,  91  U.  S. 
66^  60,  23  U  Ed.  220. 

CAFITAX  STOCK  TAX. 

A  capital  stock  tax  Is  a  property  tax, 
but  the  property  of  a  corporation  for  the 
purpose  of  taxation  is  reached  through  the 
tax  Imposed  directly  on  the  stock,  the  value 
of  which  is  ascertained  in  the  first  instance 
as  directed  by  the  act  authorizing  the  tax. 
Commonwealth  v.  Pennsylvania  Coal  Co.,  47 
Atl.  740,  741.  197  Pa.  651. 

CAPITATION  TAX. 

A  capitation  tax  is  one  upon  the  person, 
simply,  without  any  reference  to  his  prop- 
erty, real  or  personal,  or  to  any  business  in 
which  he  may  be  engaged,  or  to  any  em- 
ployment which  he  may  follow.  It  is  right- 
fully imposed  because  of  the  protection  which 
the  government  affords  to  the  person,  inde- 
pendent of  the  connection  or  relation  of  the 
person  to  anything  else.  Gardner  ▼.  Hall, 
61  N.  a  21,  22. 

A  poll  or  capitation  tax  is  one  Imposed 
on  a  person  without  regard  to  his  property, 
business,  or  other  circumstances.  But  the 
liability  to  work  on  highways,  as  imposed  by 
statute  on  all  able-bodied  men  and  citizens 
between  the  ages  of  21  and  50  years.  Is 
in  the  nature  of  military  and  jury  service, 
rather  than  of  a  poll  tax.  Leedy  v.  Incor- 
porated Town  of  Bourbon,  40  N.  E.  640,  641, 
12  Ind.  App.  486. 


A  capitation  tax  is  a  tax  on  the  poll, 
without  regard  to  property,  business,  or  oth- 
er circumstances.  The  Head-Money  Cases 
(D.  S.)  18  Fed.  135,  139. 

CAPTAIN  OF  THE  WATCH. 

The  captain  of  the  watch  on  t  ressel  is 
a  kind  of  foreman  or  overseer,  who,  under 
the  supervision  of  the  mate,  has  charge  of 
one  of  the  two  watches  into  which  the  crew 
Is  divided  for  the  convenience  of  work.  He 
calls  them  out  and  in,  and  directs  them 
where  to  store  freight,  which  packages  to 
move,  wlien  to  go  or  come  ashore  and  gen- 
erally directs  their  work,  and  is  an  officer, 
within  the  meaning  of  Bev.  St  U.  S.  |  347, 
providing  for  the  punishment  of  every  mas- 
ter or  other  officer  of  any  American  vessel 
who  beats,  wounds,  etc.  United  States  v. 
Trice  (U.  S.)  30  Fed.  490,  40L 

CAPTATION. 

"Captation"  is  a  term  of  the  dvil  law, 
usually  defined  as  the  act  of  one  who  suc- 
ceeds in  controlling  the  will  of  another  so  as 
to  become  master  of  it  Captation  takes 
place  by  those  administrations  of  attachment 
and  friendship,  in  whatever  form  evidenced, 
which  one  person  uses  to  render  himself 
agreeable  to  another  and  secure  his  good 
will.  Zerega  t.  Perclval,  15  South.  476,  480, 
46  La.  Ann,  590. 

CAPTION. 

Caption  or  otherwise,  see  "Otherwise." 

Of  Indiotment. 

The  caption  of  an  Indictment  is  its  style, 
preamble,  or  commencement,  and  should  de- 
scribe the  court  before  which  it  was  found. 
State  V.  Sutton,  5  N.  O.  281,  282. 

The  caption  of  an  indictment  was  origi- 
nally only  a  copy  of  the  style  of  the  court 
at  which  the  indictment  was  found.  By  the 
strictest  rule  of  the  common  law,  the  cap- 
tion was  deemed  sufficient  if  it  described 
with  reasonable  certainty  the  court  before 
which  the  indictment  was  found,  the  time 
and  place  where  it  was  found,  and  the  Jurors 
by  whom  it  was  found.  Both  the  caption 
and  the  commencement  are  purely  formal, 
and  they  may  be  amended,  if  faulty,  by  the 
record,  in  the  proper  manner.  Beebe  v.  Unit- 
ed States,  11  N.  W.  605,  509,  2  Dak.  292. 

The  caption  is  no  part  of  an  indictment 
proper,  but  is  merely  the  ministerial  act  of 
the  clerk  or  prosecuting  officer.  It  is  there^ 
fore  amendable  by  reference  to  the  records 
of  the  court  in  which  it  was  found.  State 
v.  Mowry,  43  Atl.  871,  873,  21  R.  L  376. 

The  caption  of  an  indictment  is  no  part 
of  the  Indictment  itself,  since  It  is  not  pre- 
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sented  by,  or  does  it  receive  the  saDctlon  of, 
the  grand  Jury,  or  the  signature  of  their  fore- 
man. It  Is  merely  a  history  of  the  proceed- 
ing previous  to  the  finding  of  the  indictment, 
and  sets  forth  the  style  of  the  court,  the 
time  and  place  of  its  session,  by  whom  held, 
and  their  title  and  authority,  by  whom  they 
are  to  inquire,  the  names  of  the  grand  Jurors, 
their  qualifications,  whether  sworn  or  af- 
firmed, and,  if  affirmed,  the  reason  of  it, 
and  also  their  presentment  State  v.  Jones, 
9  N.  J.  Law  (4  Halst.)  357,  3G5,  17  Am.  Dec. 
483;  People  v.  Bennett,  37  N.  Y.  117,  122, 
83  Am.  Dec.  551;  State  v.  Brickell,  8  N.  C. 
354,  355;  Mitchell  v.  State,  16  Tenn.  (8  Yerg.) 
514,  528;  Ex  parte  Bain,  121  U.  S.  1,  7, 
7  Sup.  Ct.  781,  786,  30  L.  Ed.  849;  United 
States  V.  Thompson  (U.  S.)  28  Fed.  Cas.  98, 
100;  Taylor  v.  Smith  (Tenn.)  86  S.  W.  970, 
976. 

Of  statute. 

"Caption,"  as  used  in  Const  art  2,  |  17, 
requiring  all  acts  which  amend  former  laws 
to  recite  In  their  caption  or  otherwise  the 
title  of  the  act  amended,  is  synonymous  with 
"title."  State  v.  Runnels,  21  S.  W.  665,  666, 
92  Tenn.  (8  Pickle)  320;  Shelton  v.  State, 
82  S.  W.  967,  968,  96  Tenn.  (12  Pickle)  521; 
State  V.  Yardley,  32  S.  W.  481,  483,  95  Tenn. 
(11  Pickle)  546,  34  L.  R.  A.  656;  Memphis 
St  R.  Co.  V.  State,  75  S.  W.  730,  733,  110 
Tenn.  598  (citing  State  v.  Runnels,  21  &  W. 
665,  92  Tenn.  [8  Pickle]  820). 

CAPTURE. 

Bee  "Lawful  Capture." 

A  capture  is  a  seizure  of  t  vessel  as 
prize,  with  the  Intention  or  expectation  of 
obtaining  a  condemnation.  Richardson  v. 
Maine  Fire  &  Marine  Ins.  Co.,  6  Mass.  102, 
109,  4  Am.  Dec.  92. 

"Capture"  is  a  term  specially  applicable 
to  a  taking  by  man-of-war  or  by  privateers, 
and  it  matters  not  if  the  vessel  be  carried 
into  port  and  condemned  as  a  prize.  Fifleld 
V.  Insurance  Co.,  47  Pa.  (11  Wright)  166,  187, 
86  Am.  Dec.  523. 

A  capture  Is  the  taking  of  property  by 
one  belligerent  from  another.  Capture  is  a 
belligerent  right  attached  to  a  state  of  hos- 
tility, and  cannot  exist  when  hostilities  have 
terminated.  In  re  Whitfield,  11  Ct  Cl.  444. 
456. 

A  capture  is  a  taking  of  a  vessel  or  cargo 
by  the  enemy  as  a  prize  In  time  of  open 
war  or  by  way  of  reprisal,  with  intent  to  de- 
prive the  owner  of  it;  but  usage  and  the 
course  of  decisions  by  the  courts  have  very 
much  widened  this  meaning,  and  it  may  now 
embrace  the  taking  of  a  neutral  ship  and 
cargo  by  a  belligerent  jure  belli;  also  the 
forcible  taking  of  a  vessel  by  a  friendly  pow- 
er in  time  of  peace,  and  even  by  the  gov- 


ernment Itself  to  which  the  assured  belongs. 
Mauran  v.  Alliance  Ins.  Co.,  73  U.  S.  (6  Wall.) 
1,  10,  18  L.  Ed.  836. 

The  capture  by  a  privateer,  In  com- 
mission under  the  government  of  the  so- 
called  Ck>nfederate  States,  of  an  insured  ves- 
sel, does  not  render  the  insurers  liable  upon 
the  policy,  wherein  liability  for  **los8  by  seiz- 
ure, capture,  or  detention  or  the  consequen- 
ces of  any  attempt  thereat"  was  excepted. 
Fifield  V.  Insurance  Co.,  47  Pa.  (11  Wright) 
166,  176,  86  Am.  Dec.  523. 

A  capture  is  when  a  vessel  Is  taken  as 
a  prize  of  war,  in  a  spirit  of  depredation, 
with  a  design  to  deprive  the  owner  of  it 
The  taking  may  be  either  by  way  of  re- 
prisals, or  by  pirates,  and,  by  the  weight  of 
authority,  a  capture  is  broad  enough  to  in- 
clude a  taking  by  pirates.  Marsh.  Ins.  422. 
Dole  V.  New  England  Mut  Marine  Ins.  Ca 
(U.  S.)  7  Fed.  Cas.  837,  852.  See,  also.  Dole  v. 
New  England  Mut  Marine  Ins.  Ck>.,  88  Mass. 
(6  Allen)  373,  387;  Dole  v.  Merchante'  Mut 
Marine  Ins.  Co..  51  Me.  465,  476.    . 

In  point  of  law,  nothing  more  Is  neces- 
sary, to  constitute  a  capture,  than  an  Inten- 
tion to  capture,  followed  up  by  an  actual 
or  constructive  possession  of  the  property. 
Force  and  violence  or  physical  support  are 
not  required.  It  is  sufficient  that  there  be 
a  dedito  or  submission  on  the  one  side,  and 
an  asserted  possession  on  the  other.  The 
Alexander  (U.  S.)  1  Fed.  Cas.  357,  360. 

The  terms  "prize"  and  "capture"  as  used 
In  Act  Cong.  Aug.  16,  1861,  declaring  private 
property  used  in  promoting  insurrections  to 
be  the  lawful  subject  of  prize  and  capture, 
were  not  employed  In  their  technical  sense 
of  property  taken  at  sea,  but  property  found 
on  shore,  or  even  land,  might  be  condemned 
under  the  act  United  States  v.  Athens  Ar- 
mory (U.  S.)  24  Fed.  Cas.  878,  880;  Union  Ins. 
Co.  V.  United  States,  73  U.  S.  (6  Wall)  759, 
763,  18  L.  Ed.  879. 

"Capture"  and  "prize"  are  not  converti- 
ble terms,  and,  for  the  subject  of  capture  to 
be  made  prize  for  the  benefit  of  the  captors. 
the  taking  must  meet  the  conditions  Imposed 
by  the  United  States  statute  enUtled  "Prixe." 
United  States  v.  Dewey,  23  Sup.  Ct  415,  417, 
188  U.  S.  254,  47  L.  Ed.  463. 

The  word  "capture,"  In  the  law  of  ma- 
rine insurance,  means  a  seizure  as  prise. 
with  the  Intent  or  expectation  of  obtaining  a 
condemnation.  Richardson  v.  Maine  Fire  & 
Marine  Ins.  Ck>.,  6  Mass.  102,  109,  4  Am.  Dec 
92. 

A  policy  of  marine  Insurance  provided 
that,  in  case  of  capture  or  detention,  the  as^ 
sured  should  not  have  a  right  to  abandon 
therefor  until  proof  was  exhibited  of  a  con- 
demnation, or  of  a  continuance  of  the  deten- 
tion by  capture  or  other  arrest  at  least  1H> 
days.    The  vessel  was  seized  while  on  an 
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ilKclt  voyage.  Held,  that  the  words  "cap- 
ture," "detention,"  etc.,  meant  Illegal  arreat, 
seizure,  etc.,  and  could  not  be  extended  to 
recover  the  loss  sued  for;  the  law  being 
clearly  settled  that  an  insurance  does  not 
cover  an  illegal  voyage  unless  by  the  terms 
of  the  contract  the  intention  to  do  so  is 
expressed,  or  unless  the  voyage  insured  is 
known  to  the  Insurer  to  be  illegal  at  the  time 
when  he  makes  the  contract.  Archibald  v. 
Mercantile  Ins.  Co..  20  Mass.  (8  Pick.)  70,  74. 

As  peril  of  the  sea* 

See  "Peril  of  the  Sea." 

Seisure  distinguished. 

A  "capture,"  In  technical  language,  Is  t 
taking  by  military  power,  while  a  seizure 
is  a  taking  by  civil  authority.  United  States 
V.  Athens  Armory  (U.  &)  24  Fed.  Cas.  878, 
880. 

CAR. 

See  "Box  Car";  "Freight  Car";  "Hand 
Car";  "Passenger  Car";  "Railroad 
Car";  "Refrigerator  Car";  "Street 
Railway  Cars";  •Trading  Car";  "Trail- 
er." 

Other  cars,  see  "Other." 

The  term  "car"  is  generally  used  In  this 
country  for  any  wheeled  vehicle  used  for 
carrying  goods  or  passengers  on  a  railroad, 
whether  the  road  be  a  tramway  over  the 
streets  of  the  city  to  be  operated  by  horses, 
or  a  more  extended  road  to  be  worked  by 
steam.  State  v.  Lang,  14  Mo.  App.  247, 
249. 

As  OArriAce. 

See  "Carriage.** 

Ooaoh  synonymoiis. 

A  street  railroad  franchise  was  granted 
on  condition  of  the  payment  of  an  annual 
license  fee  for  each  car  now  allowed  by  law. 
At  that  time  license  fees  were  required,  by 
an  old  ordinance,  for  each  accommodation 
coach  or  stagecoach,  and  it  was  held  that  the 
word  **car"  in  the  franchise  and  the  word 
"coach"  In  the  ordinance  both  referred  to  a 
conveyance  to  accommodate  travel,  and  that 
the  city  was  entitled  to  the  same  license  fee 
on  a  car  as  was  fixed  by  the  old  ordinance 
on  a  coach.  The  court  said,  in  definition,  a 
"car,"  or  "coach,"  or  "stage,"  or  a  "stage- 
coach" Is  the  same.  They  are  vehicles  that 
turn  or  that  run  by  turning  on  wheels. 
Place  boards  over  or  between  wheels,  and 
we  have  a  phitform  car  adapted  to  freight 
Place  benches  or  chairs  upon  the  platform, 
and  we  still  have  a  car,  but  adapted  to  pas- 
sengers, and  then  easily  termed  a  "carriage." 
Instead  of  benches  or  chairs,  put  on  the  plat- 
form the  body  of  a  stagecoach,  and  we  have 
such  a  railroad  car  as  served  at  the  inaugura- 


tion of  the  earliest  railroad  In  our  state.  It 
Is  plain  that  by  adaptation  and  improvement 
the  modem  railway  car  has  been  evolved 
from  the  old-fashioned  stagecoach.  In  com- 
mon language,  a  railroad  carriage  designed 
for  passengers  Is  called  IndifTerently  a 
"coach"  or  "car."  In  every  collection  of 
words  arranged  according  to  the  ideas  which 
they  express,  these  and  others,  we  think, 
well  be  found  classed  together  as  having 
the  same  signification.  Neither  the  words 
"coach,"  "stage,"  nor  "car"  can  be  said  to  be 
words  of  art,  or  to  have  any  legal  or  fixed 
meaning  distinguishing  one  from  the  other, 
or  any  one  of  them  from  several  other  terms 
Implying  a  vehicle  or  conveyance.  City  of 
New  York  ▼.  Third  Ave.  B.  Co.,  22  N.  B.  766, 
117  N.  Y.  404.  646. 

Enffine  aad  tender. 

A  railroad  engine  and  its  tender  are 
one  and  Inseparable,  and,  while  both  may 
properly  be  classed  as  "cars"  in  the  construc- 
tion of  some  statutes,  it  does  not  necessarily 
follow  that  they  should  be  so  classed  in  the 
construction  of  all  statutes,  and  an  engine 
is  not  a  "car"  within  the  statute  providing 
that  railroad  companies  shall  not,  under  cer- 
tain conditions,  put  in  use  any  car  not  equip- 
ped with  automatic  couplers.  Bryce  v.  Bur- 
lington, C.  R.  &  N.  B.  Co.,  93  N.  W.  276, 
119  Iowa,  274. 

The  tender  of  a  locomotive  engine  en- 
gaged In  Interstate  commerce  Is  a  "car" 
within  the  scope  of  the  act  of  Congress  re- 
quiring cars  engaged  in  interstate  commerce 
to  be  equipped  with  automatic  couplers.  A 
tender  is  not  a  locomotive  engine  or  com- 
ponent part  thereof,  but  Is  a  small  car  car- 
rying water  and  fuel  for  the  engine,  and  to 
which  the  first  passenger  or  freight  car  of 
the  train  is  usually  coupled.  Winkler  v. 
Philadelphia  &  R.  B.  Co.  (DeL)  63  Aa  90, 
02. 


An  express  car  Is  a  railroad  car  within 
Bev.  St  S  4410,  punishing  the  breaking  and 
entering  a  railroad  car  with  Intent  to  commit 
a  felony.  Nlcholls  v.  State,  68  Wis.  416, 
423,  32  N.  W.  643,  60  Am.  Bep.  870. 

Hand  eav. 

"Car,"  as  used  in  Code  1886,  {  2690,  subd. 
6,  allowing  an  employ 6  to  recover  from  his 
employer  for  personal  injuries  received  In  the 
employment  by  reason  of  the  negligence  of  a 
co-employ 6  having  charge  of  the  car,  locomo- 
tive, etc.,  Includes  a  hand  car.  "It  is  argued 
that,  as  the  word  'car*  is  used  In  connection 
with  the  words  'locomotive,'  'engine,'  and 
*traln,'  it  was  Intended  to  mean  a  vehicle 
used  on  the  railway  for  the  transportation  of 
passengers  or  freight,  which  is  propelled  by 
a  locomotive  or  engine,  and  forms  a  part  of 
a  train.  It  Is  true  that,  in  determining  the 
true  sense  of  a  word  which  has  a  variety  of 
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meanings,  regard  is  to  be  had  to  the  other 
words  with  which  it  is  associated,  and  sub- 
ject-matter in  relation  to  which  it  is  used. 
As  the  clause  of  the  statute  which  is  here 
under  consideration  has  reference  to  injuries 
received  in  railway  service,  it  seems  plain 
that  the  word  *car,*  as  here  used,  does  not  in- 
clude such  vehicles  moved  on  wheels  as  are 
not  in  use  on  railways,  though  there  are  such 
vehicles  that  properly  may  be  called  cars, 
and  it  is  not  difficult  to  select  from  the  sev- 
eral definitions  of  the  word  *car,'  as  found 
in  the  dictionaries,  one  which  is  applicable 
to  the  word  as  used  in  the  statute.  The 
Century  Dictionary  gives,  among  other  defini- 
tions, a  vehicle  running  upon  rails.  One  of 
Webster's  definitions  is  a  vehicle  adapted  to 
the  rails  of  a  railroad."  Kansas  City,  M.  & 
B.  B.  Co.  V.  Crocker,  11  South.  262,  264,  95 
Ala.  412. 

Witliin  the  provision  of  a  Code  rendering 
railroad  companies  liable  for  injuries  done 
by  the  running  of  cars,  hand  cars  are  in- 
cluded, as  well  as  those  propelled  by  steam. 
Thomas  v.  Georgia  B.  &  Banking  Co.,  38  Ga. 
222,  224. 

Sayles'  Ann.  Civ.  St  art  4560f,  provides 
that  every  railroad  corporation  shall  be  liable 
for  all  damages  sustained  by  any  employ^ 
thereof,  while  engaged  in  operating  its  cars, 
by  reason  of  the  negligence  of  any  other  em- 
ploy6,  irrespective  of  the  fact  that  such  em- 
ploy^ were  fellow  servants.  In  discussing 
the  meaning  of  the  word  ''car"  in  this  statute, 
the  court  says  that  in  common  acceptation, 
and  under  the  definitions,  the  word  "car" 
signifies  any  vehicle  adapted  to  the  rails  of 
a  railroad,  and  would  embrace  in  its  meaning 
a  hand  car  as  well  as  a  freight  or  passenger 
car,  and  holds  that  the  legal  representatives 
of  a  workman  injured  by  the  negligent  op- 
eration of  a  hand  car  were  entitled  to  recov- 
er. Perez  v.  San  Antonio  &  A.  P.  By.  Co., 
67  S.  W.  137.  139,  28  Tex.  Civ.  App.  255. 

Pnsli  ear. 

A  push  car  eight  or  ten  feet  long  and 
three  or  four  feet  high,  used  for  transporting 
rock  down  an  inclined  plane  to  a  rock  crush- 
er, is  a  car,  within  Bev.  St  art.  45G0f,  pro- 
viding for  recovery  of  damages  for  injuries 
to  railroad  employ^  while  engaged  in  op- 
erating cars.  Texas  &  P.  B.  Co.  v.  Webb,  72 
S.  W.  1044,  1045,  31  Tex.  Civ.  App.  498 
(citing  Perez  v.  San  Antonio  &  A.  P.  By.  Co., 
67  S.  W.  137,  28  Tex.  Civ.  App.  255). 

CABI.OAD. 

The  meaning  of  the  term  "car  load,"  in 
a  contract  for  a  certain  number  of  car  loads 
of  brewer's  rice,  is  to  be  determined  in  fixing 
the  quantity  of  rice  to  be  delivered  by  the 
custom  of  trade,  in  the  absence  of  any  agree- 
ment as  to  the  quantity  necessary  to  make 
a  car  load.  Bullock  v.  Finley  (U.  S.)  28  Fed. 
614,  51& 


A  bill  of  lading  for  lumber,  describing 
it  as  a  '*car  load,"  does  not  state  the  quantity 
of  lumber,  as  required  by  Bev.  St  1879,  art 
280,  Imposing  a  penalty  on  common  carrieri 
for  refusing  to  give,  when  demanded,  a  bill 
of  lading,  stating  the  quantity  of  goods  re- 
ceived for  transportation.  A  car  load  of 
lumber  is  an  Indefinite  quantity.  Webster 
defines  "quantity"  as  that  which  answers  the 
description  how  much.  It  has  the  attribute 
of  being  so  much,  and  not  more  or  less. 
Texas  &  P.  By.  Co.  v.  Cuteman  (Tex.)  14  S. 
W.  1069,  1070. 

"Car  loads,"  as  used  tn  a  contract  for 
delivery  of  wood,  means  car  full;  and  the 
fact  that  cars  vary  in  sizes,  so  that  different 
amounts  of  wood  would  be  carried  on  differ- 
ent cars,  does  not  create  such  an  element  of 
uncertainty  in  the  amount  as  to  render  the 
contract  void  for  Indefiniteness.  Indianapo- 
lis Cabinet  Co.  v.  Herrmann,  84  N.  B.  579, 581, 
7  Ind.  App.  462. 

As  ten  tons. 

The  term  "car  load,"  by  the  custom  of 
shippers  and  by  usage  among  railroads,  has 
come  to  be  defined  as  an  amount  of  freight 
weighing  20,000  pounds;  and  hence,  where 
a  contract  of  shipment  by  rail  does  not  define 
what  shall  constitute  a  car  load,  such  gen- 
eral custom  among  railroad  men  and  shippers 
will  govern  the  contract    Goode  v.  Chicago, 

,  B.  I.  &  P.  By.  Co.,  60  N.  W.  631,  92  Iowa, 
371. 

I 

According  to  the  construction  placed  upon 
the  term  **car  load"  by  the  Ballroad  Commis- 
sioners of  Missouri,  acting  under  Bev.  St 
1879,  §  833,  providing  for  the  appointment  of 
railroad  commissioners,  empowered  to  fix 
maximum  rates  at  so  much  per  "car  load,*" 
it  means  10  tons.  Boss  v.  Kansas  City,  St 
J.  &  C.  B.  B.  Co.,  19  S.  W.  541,  543,  111  Mo. 
18;  Pugh  V.  Kansas  City,  St  J.  &  a  B.  B. 
Co.,  24  S.  W.  440,  118  Mo.  506. 

A  corporation  commission  fixed  railroad 
freight  rates  for  fertilizers,  declaring  that  20 
per  cent,  higher  rates  than  those  fixed  might 
be  charged  for  shipments  less  than  a  car 
load,  and  that  10  tons  should  be  regarded  as 
the  minimum  car  load.  The  court  held  that 
the  commission's  order  was  not  ultra  vires, 
on  the  ground  that  the  commission  bad  do 
power  to  regulate  the  amount  of  merchandise 
which  should  constitute  a  transportation  car 
load,  since  the  provisions  of  the  order  should 
be  construed  merely  as  determining  what 
should  amount  to  a  car  load,  in  determining 
the  rate  to  be  charged,  and  not  as  an  at- 
tempt to  regulate  the  mode  of  transportation, 
or  prohibit  the  shipment  of  more  than  10  tons 

'  in  a  car,  and,  in  passing  upon  the  question, 
said  that  It  is  common  knowledge  that  an 

I  actual  car  load  (that  is,  a  car  filled  with  one 
shipment)  can  be  more  cheaply  and  con> 
venlently   transported   than   one   containing 

I  several  shipments  consigned  to  different  per 
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sons,  and  perhaps  at  different  stations.  There 
is  less  handling  and  less  risk  of  mistake  or 
loss.  It  Is  probable  that  originally  an  actual 
car  load  fixed  the  car-load  rate,  but  when 
cars  became  larger,  and  their  capacity  greater 
than  the  average  wholesale  shipment,  it  was 
deemed  Just  and  proper  to  fix  upon  an  arbi- 
trary car  load  as  the  standard  of  rates,  in 
order  to  prevent  what  would  otherwise 
amount  to  a  large  average  increase.  Corpo- 
ration Commission  v.  Seaboard  Air  Line 
System,  87  S.  E.  266,  268^  127  N.  a  283. 

A  car  puller  is  a  device  used  to  pull  cars 
by  means  of  a  rope  attachment  hitched  to 
cars,  and  operated  by  means  of  a  drum  or 
spool,  around  which  the  rope  winds  and  un- 
winds; the  power  being  supplied  by  ma- 
chinery attached  to  the  engine.  Decatur  Ce- 
real Mill  Co.  ▼.  Gogerty,  80  111.  App.  632, 
63& 

OAB  8EBVI0XL 

Car  service  is  a  demurrage  charge  made 
by  railroad  companies  of  $1  per  day  on  each 
car  detained  over  48  hours  in  unloading. 
Bveringham  v.  Halsey,  78  N.  W.  220,  221, 
106  Iowa,  709. 

CARBON. 

Electric  carbon  sticks  of  various  lengths, 
to  be  cut  to  required  lengths,  and  finished 
for  use  in  electric  lighting,  should  be  as- 
sessed as  carbon  not  specially  provided  for, 
under  Tariff  Act  1897,  p.  97.  R.  P.  Downing 
A  Co.  ▼.  United  States  (U.  S.)  120  Fed.  1014. 

0AAB0NA0E01T8  ANODE. 

A  carbonaceous  anode  includes  anodes 
naade  partly  of  carbon  and  partly  of  some  oth- 
er substance,  and  covers  an  anode  made  en- 
tirely of  carbon.  Pittsburgh  Reduction  Co. 
T.  Cowles  Electric  Smelting  &  Alluminum  Co. 
(U.  8.)  55  Fed.  801,  807. 

OAABONATE  OF  BABTTA. 

Commercial  carbonate  of  baryta  Is  ex- 
empt from  duty  under  Tariff  Act  July  24, 
1897,  I  2,  exempting  from  duty  baryta,  car- 
bonate of,  or  witberite.  Gabriel  ft  Schall 
T.  United  States  (U.  S.)  121  Fed.  20a 

CARCASS. 

Webster  defines  "carcass"  to  be  the  body 
of  an  animal  when  dead.  Wliitson  v.  Cul- 
bertson,  7  Ind.  195,  196. 

CARDINAL  POINTS. 

"Cardinal  points,"  as  used  in  an  agree- 
ment that  land  should  be  surveyed  in  squares, 


tp  be  cardinal  points,  should  be  construed  In 
its  popular  meaning,  as  the  cardinal  points 
indicated  by  the  magnetic  needle,  and  not  by 
the  true  meridian,  which  is,  strictly  and  tech- 
nically speaking,  the  meaning  of  that  expres- 
sion. Finnie  v.  Clay.  5  Ky.  (2  Bibb)  851, 
352. 

CARDS. 

Within  the  meaning  of  a  statute  pro- 
hibiting the  "playing  of  games  of  chance  or 
any  gambling  device  whatever,"  games  of 
chance  with  cards  are  included.  "Cards" 
are  as  much  a  gambling  device  as  any  device 
yet  invented.  £ubanks  ▼•  State^  5  Mo.  450, 
451. 

CARE. 

See  "Adequate  Care'';  •'All  Possible 
Care,  Skill,  or  Foresight";  "Due  Care"; 
"Extraordinary  Care";  "Great  Care  or 
Diligence";  "Highest  Degree  of  Care 
and  Diligence";  "Human  Care  and 
Foresight";  "Ordinary  Care";  "Rea- 
sonable Care";  "Special  Care  and  Dili- 
gence"; '*Take  Care  or';  "Utmost 
Care";  "Want  of  Care." 

Especial  care,  see  "EspeciaL** 

The  words  "care  of  American  Express 
Co.,"  appearing  on  the  goods  alone,  and  not 
being  mentioned  in  the  receipt  given  by  the 
company,  indicated  merely  that,  if  the  con- 
signee could  not  be  found,  they  might  be 
delivered  into  the  care  of  the  express  com- 
pany. Chicago  &  N.  W.  R.  Co.  v.  Merrill, 
48  111.  425,  427. 

Where  a  package  is  sent  by  express  to 
the  care  of  another,  a  delivery  to  such  other 
Is  a  compliance  with  the  contract  Ela  v. 
American  Merchants'  Union  Exp.  Co.,  29 
Wis.  611,  615,  9  Am.  Rep.  619. 

A  bill  of  lading  issued  by  defendants  re- 
quired the  goods  to  be  delivered  as  "addressed 
on  the  margin,"  and  the  margin  contained  the 
words,  "G.  F.  W.,  Providence,  R.  I.,  care  A. 
T.  Co.,  Buffalo."  Defendants  contended  that 
the  words  "care  A.  T.  Co.,  Buffalo,"  which 
was  the  end  of  defendants  line,  defined  the 
end  of  their  transportation  contract,  and 
that  they  were  therefore  not  liable  for  a  loss 
occurring  in  the  further  transportation  of 
the  goods.  Held,  that  the  address  in  the 
margin  referred  to  required  defendants  to 
deliver  the  goods  at  Providence,  R.  I.,  and 
to  complete  the  contract  in  connection  with 
the  A.  T.  Co.  from  Buffalo,  In  whose  care 
the  goods  were  shipped  from  that  point,  and 
that  the  contract  was  therefore  a  through 
contract,  not  limiting  the  carrier's  liability 
for  loss  occurring  on  its  own  line.  Wahl  v 
Holt,  26  Wis.  703,  707. 

The  use  of  the  words,  "In  care  of  F. 
K.,"  In  a  letter  directed  to  A«,  indicate  that 
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the  letter  Is  to  be  delivered  through  K.  to  A. 
United  States  v.  Hilbury  (U.  S.)  29  Fed.  705. 

Aj  onstody. 

**Oare,"  as  used  In  O.  Code,  {  76,  mak- 
ing it  criminal  for  any  employ^,  etc.,  to  em- 
bezzle funds  under  his  care  and  in  his  pos- 
session by  virtue  of  his  employment,  is  the 
equivalent  of  "custody,"  and  may  mean 
charge,  safe-keeping,  preservation,  or  secu- 
rity. Ker  V.  People,  110  Ul.  627,  649,  51  Am. 
Rep.  706. 

A  plea  alleging  that  plaintiff  had  the 
**care,  direction,  and  management"  of  a  ship, 
which  defendant  was  charged  with  having 
neglected  to  load  according  to  contract,  was 
construed  to  mean  the  actual  care,  direc- 
tion, and  management,  and  not  merely  the 
legal  care,  direction,  and  management  It  is 
equivalent  to  a  charge  of  actual  bad  care, 
direction,  and  management,  which  included 
such  conduct  on  the  part  of  the  master  and 
crew.    Taylor  v.  Clay,  9  Q.  B.  718,  723. 

The  "care,  management, '  or  control  of 
any  billiard  table,'*  within  the  meaning  of  a 
statute  prohibiting  any  person  having  the 
care,  management,  and  control  of  any  bll- 
.  liard  table  from  allowing  minors  to  congre- 
gate in  his  plac^  is  not  shown  in  an  in- 
dictment describing  defendant  as  having 
the  control  and  management  of  "said  sa- 
loon, in  which  were  kept  billiard  tables." 
Hanrahan  v.  State,  57  Ind.  627,  628. 

Am  diliffenee* 

Diligence  synonymous^  see  "Diligence." 

"Care"  is  undoubtedly  a  relative  term, 
or,  rather,  conveys  a  relative  idea  as  to  the 
degree  necessary  to  be  observed  under  cir- 
cumstances. It  is  different,  certainly,  where 
there  is  reason  to  apprehend  danger,  from 
that  degree  to  be  exercised  when  it  is  not  to 
be  apprehended.  Pennsylvania  R.  Co.  v. 
Ogier,  35  Pa.  (11  Casey)  60,  66,  78  Am.  Dec. 
322. 

**Care,"  like  its  correlative  term,  "neg- 
ligence," is  a  relative  term,  and  is  to  be 
Judged  by  the  circumstances  as  they  exist, 
not  as  they  might  have  existed  under  other 
and  different  conditions.  Fox  v.  Oakland 
Consol.  St.  Ry.,  50  Pac.  25^  z7,  118  CaL  55, 
62  Am.  St.  Rep.  216. 

"Care"  is  undoubtedly  a  relative  term, 
or,  rather,  conveys  a  relative  idea  as  to  the 
degree  necessary  to  be  observed  under  cir- 
cumstances. Smith  V.  Day  (U.  S.)  86  Fed.  62, 
64  (citing  Pennsylvania  R.  Co.  v.  Ogier,  35 
Pa.  60,  78  Am.  Dec.  322). 

"Care,"  as  used  with  reference  to  lia- 
bility for  personal  injuries,  means  such  care 
as  a  man  of  ordinary  prudence  and  caution 
would  exercise  under  similar  circumstances. 
"Care"  and  "negligence"  are  terms  entirely 
relative,  varying  in  degree  with  every  pos- 


sible change  of  circumstances.  'Ordinary 
care"  may  mean  very  slight  care  in  one 
state  of  circumstances,  and  comparatively 
very  great  care  in  another.  One  may  drive 
a  vehicle  over  a  country  road  at  a  rapid  rats 
of  speed,  and  yet  be  free  from  every  imputa- 
tion of  negligence,  while,  if  he  drive  at  the 
same  rate  through  the  streets  of  a  populous 
city,  he  would  be  guilty  of  the  grossest  want 
of  care,  yet  the  measure  of  his  legal  duty 
in  each  case  would  be  the  exercise  of  or- 
dinary care,  graduated  to  suit  the  hazards 
of  each  changing  exigency.  So  the  ordinary 
care  which  is  exacted  from  one  person  in 
the  custody  of  a  valuable  Jewel  is  the  same 
in  legal  principle  as,  though  different  in  de- 
gree from,  the  ordinary  care  required  from 
another  as  the  custodian  of  a  grindstone.  In 
the  one  case  it  is  the  care  usually  taken  by 
prudent  custodians  of  Jewels;  in  the  other, 
that  usually  taken  by  prudent  custodians  of 
grindstones.  Mattson  v.  Maupin,  75  Ala.  312, 
313. 

"Care,"  as. used  in  reference  to  the  rule 
that  whoever  uses  a  highly  destructive 
agency  is  held  to  a  correspondingly  high  de- 
gree of  care,  means  more  than  mere  me- 
chanical skill.  It  Includes  circumspection 
and  foresight  with  regard  to  reasonable, 
probable  contingencies.  Anderson  v.  Jersey 
City  Electric  Light  Co..  43  AtL  654,  655,  63 
N.  J.  Law,  387. 

"Negligence."  "care,"  and  "diligence"  are 
more  or  less  relative  terms.  They  cannot  al- 
ways be  defined  arbitrarily,  applicable  in- 
differently to  every  state  of  facts.  They 
cannot  always  be  determined  abstractly. 
Care  and  diligence  must  necessarily  be 
Judged  of  by  the  nature  of  the  work  to  be 
done,  the  instrument  to  be  used,  the  hazard 
and  danger  to  life  and  limb  from  the  char- 
acter of  the  service  to  be  performed.  Car- 
ter V.  Kansas  City  Cable  Ry.  Co.  (U.  S.)  42 
Fed.  37,  38. 

Care  is  said  to  be  divided  into  three  de- 
grees: (1)  Slight  care;  (2)  ordinary  care;  (3) 
great  care.  Gulf,  C.  ft  S.  F.  Ry.  Ca  v.  Smith, 
28  S.  W.  520.  522,  87  Tex.  348. 

Duty  to  repair  Implied* 

The  duty  of  the  "care  and  keeping^  of 
the  schoolhouse  and  other  property  belong- 
ing to  the  district,  imposed  by  statute  on  tbe 
school  board,  not  merely  authorizes,  but  re- 
quires, the  board  to  preserve  and  care  for  tbe 
schoolhouse.  This  duty  la  not,  like  that  of  a 
Janitor,  one  of  personal  attentl<m  and  man- 
ual labor,  but,  like  that  of  a  trustee,  one  of 
supervision.  They  are  not  personally  to 
sweep  and  dust  and  clean,  or  bring  wood 
and  make  fires,  but  to  see  that  it  Is  done,  and. 
to  that  end,  may  employ  assistants,  and  bind 
the  district  for  their  pay.  "Care  and  keep- 
ing," when  used  in  connection  with  a  trust 
like  this,  Imply  the  right  to  preserve  the 
building  in  the  condition  in  which  it  Is  placed 
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m  tbelr  custody,  and  make  good  the  waste 
and  injury  to  wbicb  all  buildings,  and  es- 
pecially public  buildings  like  a  scboolhouse, 
are  subject— -in  other  words,  to  repair.  It 
may  not  imply  the  right  to  remodel  and 
Improve,  but  it  implies  the  right  to  do  all 
that  may  come  fairly  and  strictly  within  the 
term  "repair."  Conklin  y.  School  Dist  No. 
87»  22  Kan.  S21,  625. 

As  mAintemaaoe* 

"Care,"  as  used  in  a  bequest  of  a  leg- 
acy for  the  care  of  a  person,  is  substantially 
the  same  as  the  maintenance  of  such  per- 
son. Kelly  Y.  JefiTeris  (Del.)  50  AU.  215,  216. 
8  Pennewill,  286. 

WitMn  the  meaning  of  a  will  providing 
for  a  gift  of  property  to  a  person  who  may 
take  care  of  testator's  wife  the  word  "care" 
means  attention,  as  well  as  moneys,  mainte- 
nance, and  necessaries  of  life.  Christy  y. 
Polliam,  17  111.  (7  Peck)  59,  61. 

A  divorce  in  which  the  "care  and  cus- 
tody" of  a  child  were  decreed  to  the  wife, 
without  charging  its  maintenance  to  either 
spouse^  does  not  change  the  duty  of  sup- 
port from  the  husband  to  the  wife.  Keller 
Y.  City  of  St  Louis,  54  &  W.  488,  152  Mo. 

47  L.  R.  A.  891. 


As  proteotloa. 

"Care,"  as  used  in  the  title  of  an  act  to 
provide  for  the  branding,  herding,  and  care 
of  stock,  is  synonymous  with  the  word  "pro- 
tection," and  therefore  sufficiently  expressed 
an  object  In  re  Pratt,  84  Pac  680,  681,  19 
Colo.  188. 

OABE  TAKER. 

"A  care  taker  is  defined  as  one  employed 
in  a  building  or  on  an  estate  during  the  ab- 
sence of  the  owner,  to  look  after  goods  or 
property  of  any  kind  (Cent.  Diet  823),  or 
as  one  employed  to  watch  over  or  keep  in 
order  property,  as  a  house,  in  the  absence 
of  the  family"  (Stand.  Diet).  Hill  v.  Coatea, 
69  N.  Y.  Supp.  964,  965,  34  Misc.  Eep.  635. 

OABEFUL. 

The  word  "careful,"  within  the  mean- 
ing of  a  statement  that  an  obvious  danger 
arising  from  defective  appliances  may  be 
avoided  by  the  operator  being  careful,  means 
additional  or  more  than  ordinary  care. 
Laach  y.  Stratton,  42  8.  W.  756,  763,  101  Kj. 
672. 

OAR1XE88. 

"Careless"  means  without  exercising  that 
degree  of  care  which  a  person  of  ordinary 
common  sense  and  prudence,  under  like  cir- 
cumstances and  in  the  performance  of  a  like 
act;  would  have  exercised.    Flesh  y.  Lind- 


say, 21  S.  W.  007,  909,  115  Mo.  1,  37  Am.  St 
Rep.  374. 

"Careless,"  as  used  In  a  finding  stating 
that  plaintifT  was  careless  in  working  near 
the  shaft  without  removing  his  coat  or  pro- 
tecting his  garments,  is  equivalent  to  "neg- 
ligent," since  negligence  is  the  failure  to  ex- 
ercise such  care  as  the  circumstances  re- 
quire. Norfolk  Beet  Sugar  Co.  v.  Preuner, 
76  N.  W.  1097,  1098,  65  Neb.  656. 

The  use  of  the  words  "careless  man- 
ner" in  a  publication  by  a  newspaper  tliat 
plaintiff  had  been  discharged  for  liis  gen- 
eral careless  manner  in  attending  to  busi- 
ness, does  not  necessarily  imply  unskilled 
and  incompetent  and  therefore  the  publi- 
cation is  not  libelous,  and  cannot  be  made  so 
by  innuendo.  On  the  contrary,  such  words 
are  entirely  consistent  with  the  fact  tliat 
the  plaintiff  is  fitted,  skilled,  and  competent. 
Ratzel  Y.  New  York  News  Pub.  Co.,  78  N. 
Y.  Supp.  849,  851,  67  App.  Div.  598. 

An  allegation  and  proof  that  persons  are 
"negligent  and  careless"  is  not  allegation  or 
proof  that  they  were  incompetent  A  com- 
petent person  may  be  careless,  and  an  in- 
competent person  may,  as  far  as  his  knowl- 
edge or  skill  goes,  be  careful.  Kelly  v.  Ca- 
ble Co.,  84  Pac.  611,  618,  13  Mont  411. 

In  an  action  against  a  railroad  company 
for  wrongful  ejection  from  its  train,  an  in- 
struction that  whenever  an  element  of  mal- 
ice or  oppression,  or  a  reckless  disregard  of 
the  rights  of  others,  enters  into  a  transac- 
tion, and  when  the  act  is  done  on  the  strict 
line  of  duty  of  the  conductor,  but  done  un- 
der a  state  of  facts  not  Justifying  the  act 
done,  and  id  a  wrongful  or  perhaps  careless 
manner,  the  law  authorizes  exemplary  dam- 
ages, was  not  erroneous  because  of  the  use 
of  the  expression  "careless  manner";  the 
word  "careless"  being  used  in  the  sense  of 
"reckless."  Choctaw,  O.  &  G.  R.  Co.  y.  Hill, 
75  S.  W.  903,  965,  110  Tenn.  396. 

The  words  "reckless"  and  "careless"  do 
not  impute  willfulness  or  intention.  They 
mean  nothing  more  than  simple  negligence. 
Hence  it  is  held  that  where  a  complaint  in 
an  action  for  injuries  averred  that  the  in- 
juries occurred  through  the  reckless,  care- 
less, and  negligent  acts  of  defendant  in 
striking  plaintiff  with  a  pistol,  which  was 
discharged,  and  there  was  no  allegation  that 
the  shooting  was  intentional,  instructions  au- 
thorizing a  recovery  on  proof  showing  a  will- 
ful and  intentional  shooting  were  erroneous. 
Greathouse  y.  Croan  (Ind.  T.)  76  &  W.  273, 
275. 

OABEI.E88KE88. 

"Carelessness"  means  lack  of  ordinary 
care;  that  is,  lack  of  such  care  as  a  man 
of  ordinary  care  would  exercise  under  the 
particular  circumstances  of  the  case.  Lago 
Y.  Walsh,  74  N.  W.  212.  214,  98  Wis.  348. 
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In  usual  parlance,  "misconduct"  means 
a  transgression  of  some  established  and  defi- 
nite rule  of  action,  where  no  discretion  Is 
left,  except  what  necessity  may  demand; 
and  carelessness,  negligence,  and  unsklllful- 
ness  are  transgressions  of  some  established 
but  Indefinite  rule  of  action,  where  some  dis- 
cretion Is  necessarily  left  to  the  actor.  Mis- 
conduct is  a  violation  of  definite  law;  care- 
lessness, an  abuse  of  discretion  under  an  in- 
definite law.  Misconduct  is  a  forbidden  act; 
carelessness,  a  forbidden  quality  of  an  act, 
and  is  necessarily  Indefinite.  Citizens'  Ins. 
Oo.  V.  Marsh,  41  Pa.  386,  394. 

The  terms  "carelessness"  and  "negli- 
gence," in  law,  are  synonyms.  Bindbeutal  v. 
Street  Ry.  Co.,  43  Mo.  App.  463,  470. 

The  words  "carelessness  or  negligence,"' 
which  are  used  in  the  statute  rendering 
counties  liable  for  Injuries  to  private  prop- 
erty in  consequence  of  a  riot,  when  such  in- 
juries are  not  occasioned  by  the  careless- 
ness or  negligence  of  the  owner,  mean,  ac- 
cording to  their  normal  usage,  heedlessness 
or  inattention,  and  apply  to  an  omission  to 
do  something  which  operates  approximately 
to  bring  about  a  result  which  will  not  occur 
if  such  carelessness  or  negligence  does  not 
exist  In  respect  to  property  which  has  been 
injured  or  destroyed  by  a  mob,  the  idea  of 
the  Legislature  was  that  the  party  should 
not  recover  if  he  omitted  some  obvious  pre- 
caution, or  failed  to  exercise  some  care, 
which,  if  It  had  been  timely  bestowed,  in 
view  of  the  threatened  or  apprehended  dan- 
ger, would  have  averted  the  calamity.  Blod- 
gett  V.  City  of  Syracuse,  36  Barb.  526,  531. 

"Carelessness"  and  "negligexice,"  as  used 
in  Rev.  St  art  2899,  making  the  proprietor 
or  owner  of  a  railroad  liable  for  injuries 
arising  from  the  "carelessness  or  negligence" 
of  his  servants,  are  synonymous,  since  neg- 
ligence is  but  the  omission  of  care,  and  care- 
lessness is  etymologically  the  same  thing. 
Turner  v.  Cross,  18  S.  W.  678,  679,  83  Tex. 
218,  15  L.  R.  A.  262. 

CARET. 

See  "Signs.'* 

CARGO. 

See  "Full  and  Complete  Cargo";   **Wlth 
Cargo." 

The  word  "cargo,"  ex  vi  termini,  means 
the  goods  on  board  of  the  vessel.  Seamans 
V.  Loring  (U.  S.)  21  Fed.  Cas.  920,  924. 

A  charter  party  requiring  a  ship  of  261 
tons  to  load  a  *'full  and  complete  cargo"  re- 
quires the  ship  to  put  on  board  as  much 
goods  as  she  is  capable  of  carrying  with 
safety — not  necessarily  261  tons.  Hunter  v. 
Fry,  2  Bam.  &  Aid.  421,  426. 


"A  cargo  is  the  lading  of  a  ship  or  other 
vessel,  the  bulk  or  dimension  of  which  is  to 
be  ascertained  from  the  capacity  of  the  ship 
or  vessel;  and,  where  the^name  of  the  ship 
or  vessel  is  in  the  contract,  her  capacity  for 
carrying  or  the  bulk  of  her  cargo  need  not 
be  stated,  for  the  word  'cargo'  embraces  all 
that  the  vessel  is  capable  of  carrying."  Flan- 
agan V.  Demarest,  26  N.  Y.  Super.  CL  (3 
Rob.)  173,  181. 

Cargo  Is  a  lading  of  a  vessel,  and  means 
everjrthing  that  Is  put  aboard  the  vessel  for 
carriage.  Phile  v.  The  Anna  (Pa.)  1  DalL 
197,  206,  1  L.  Ed.  98;  Sargent  v.  Reed,  2 
Strange,  1228. 

Generally  speaking,  a  cargo  means  the 
entire  load  of  the  ship  which  carries  it,  and 
it  may  be  assumed  that,  when  one  man  un- 
dertakes to  sell  and  another  to  buy  a  cargo, 
the  subject-matter  of  the  contract  Is  to  be 
the  entire  load  of  the  vessel.  Flnckney  v. 
Dambmann,  19  Ati.  450,  452,  72  Md.  173. 

As  used  in  a  policy  of  insurance:  "$10- 
000,  namely:  $2,326  on  the  caigo,  $1,860 
on  the  freight,  $5,814  on  the  profits  on  board 
of  the  brig  Dick,  freight  valued  at  $30,000 
and  profits  at  $25,000"— the  word  "cargo" 
means,  not  the  property  on  board  exclusively 
belonging  to  the  shipowner,  but  all  the  prop- 
erty constituting  the  ship's  lading— all  the 
property  on  which  freight  and  profits  were 
to  accrue.  Bayard  v.  Massachusetts  Fire  & 
Marine  Ins.  Co.  (U.  S.)  2  Fed.  Cas.  1065, 
1068. 

A  charter  party  providing  that  "the  own- 
er shall  have  an  absolute  Hen  upon  the  car- 
go for  the  recovery  of  all  freight*  dead 
freight,  demurrage,"  etc.,  means  the  cargo 
from  time  to  time  put  on  board  the  vessel. 
Gilkison  v.  Mlddleton.  2  C.  B.  (N.  S.)  134,  IM. 

Animals  on  de«lL« 

The  word  "cargo"  does  not  apply  ex- 
clusively to  goods,  but  may  be  applied  to 
steerage  passengers,  but  by  American  writ- 
ers the  term  has  been  construed  as  applying 
to  goods  only.  1  Phil.  Ins.  185.  Accord- 
ing to  Postlethwalte,  "cargo"  signifies  all 
the  merchandise  and  effects  which  are  laden 
and  brought  on  ship,  exclusive  of  the  soldiers, 
crew,  rigging,  ammunition,  provisions,  etc., 
but  mules  on  deck  cannot  be  protected  as 
cargo,  because  they  are  exposed  to  a  greater 
risk.  Wolcott  v.  Eagle  Ins.  Co.,  21  Mass.  (4 
Pick.)  429,  435. 

"Cargo,"  as  used  in  a  marine  policy, 
refers  only  to  the  goods  below  hatches,  and 
not  to  those  stored  on  deck.  "The  word 
*cargo,*  in  an  order  for  insurance,  does  not 
ordinarily  cover  live  stock;  but,  if  Uve  stock 
constitutes  the  only  article  of  exportatioo 
from  the  port  from  which  the  vessel  carry- 
ing the  Insured  property  is  to  sail  to  the  port 
to  which  she  is  destined,  or  If,  according  to 
the  mercantile  usage  of  the  place,  the  word 
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'cargo'  l8  nnderstood  to  cover  live  stock,  then 
the  insurance  under  that  general  denomina- 
tion will  cover  live  stock."  Allegro's  Adm'rs 
V.  Maryland  Ins.  Co.  (Md.)  2  Gill  &  J.  136, 
162,  20  Am.  Dec  424. 

Ballast. 

While  canal  boats  are  employed  In  carry- 
ing ballast  to  or  from  a  vessel,  that  bal- 
last is  to  be  construed  as  their  cargo.  End- 
ner  ▼.  Greco  (U.  S.)  3  Fed.  411,  413. 

Blubber,  oil,  and  oasks. 

"Cargo"  Is  a  word  of  large  Import,  and 
means  the  lading  of  a  ship,  of  whatever  It 
consists,  and  covers  the  outfit  as  well  as  the 
•*catchings,"  which  is  a  technical  word  de- 
noting the  blubber  taken  on  board,  the  oil, 
and  the  casks.  Macy  v.  Whaling  Ins.  Co., 
50  Mass.  (9  Mete.)  854,  866. 

Oil  and  other  articles  which  are  the  or- 
dinary products  of  a  whaling  voyage,  and 
the  procuring  of  which  constitutes,  its  direct 
object,  are  a  part  of  the  cargo.  Paddock  v. 
Franklin  Ins.  Co.,  28  Mass.  (11  Pick.)  227, 
230. 

Coin. 

The  terms  "cargo"  and  "freight"  In- 
clude coin,  and  the  freight  of  it,  put  on  board 
by  the  owner  of  the  ship  to  be  invested  by 
the  master  in  merchandise.  Wolcott  v. 
Eagle  Ins.  Co.,  21  Mass.  (4  Pick.)  429,  432. 

Honseliold  furniture. 

The  term  *'cargo"  has  been  held  not  to 
include  household  furniture.  Yasse  v.  Ball 
(Pa.)  2  Dall.  270,  276,  1  L.  Ed.  877. 

PaMongers. 

The  words  "cargo"  and  "freight,"  prima 
fade  and  in  their  ordinary  and  natural  mean- 
ing, refer  to  goods  only;  and,  where  the 
words  "cabin  passengers"  and  "passage  mon- 
ey" appear  In  the  same  charter  party  with 
the  words  "cargo"  and  "freight,"  the  lat- 
ter do  not  include  passengers  and  passage 
money  of  any  description.  Lewis  T.  Mar- 
shall, 7  Man.  &  G.  729,  745. 

Baft  in  tow. 

The  word  "cargo?'  may  be  used  in  speak- 
ing of  the  cargo  of  a  tugboat,  to  designate  a 
raft  of  logs  which  the  tug  is  towing  to  the 
sawmill.  Moores  v.  Louisville  Underwriters 
(TJ.  S.)  14  Fed.  226,  236. 

BiegiAS»  provisioma,  ote« 

"Cargo"  signifies  all  the  merchandise  and 
effects  which  are  laden  on  board  a  ship,  ex- 
clusive of  the  rigging,  provisions,  etc. 
Thwing  V.  Great  Western  Ins.  Co.,  103  Mass. 
401,  406,  4  Am.  Rep.  567. 

The  term  "cargo"  applies  to  the  provi- 
sions, clothing,  stores,  casks,  and  whaling 


gear  which  an  outward  bound  whaling  Tea- 
sel on  a  long  voyage  must  of  necessity  carry- 
Paddock  V.  Franklin  Ins.  Co.,  28  Mass.  (11 
Pick.)  227.  230. 

OABGO  BALE  OB  TBAK8ACTIOK. 

The  essential  features  of  a  cargo  trans- 
action, as  relating  to  sales  of  grain,  is  that 
the  whole  purchase  must  go  in  one  vessel, 
which  carries  no  other  freight,  in  order  that 
the  whole  purchase  may  be  handled  without 
any  complications  by  the  purchaser.  The 
vessel  is  consigned  to  some  convenient  port, 
which  need  not  be  a  grain  market — ^as,  for 
instance,  Cork  "for  orders."  On  arrival  at 
this  port  the  vessel  finds  orders  from  the  pur- 
chaser to  proceed  to  some  defined  port  and 
unload.  Heyworth  v.  Miller  Grain  &  Eleva- 
tor Co..  73  S.  W.  498,  499,  174  Mo.  17L 

CARNAL  ABUSE. 

See  "Abuse  of  Female  Child." 

CARNAL  KNOWLEDGE. 

See,  also,  "Sexual  Intercourse.'* 

"From  very  early  times  in  the  law,  as 
In  common  speech,  the  meaning  of  the  words, 
'carnal  knowledge  of  a  woman  by  a  man'  has 
been  sexual  bodily  connection."  Common- 
wealth y.  Squires,  97  Mass.  59,  61. 

The  term  "carnal  knowledge"  Is  synony- 
mous with  "sexual  intercourse."  Noble  v. 
State,  22  Ohio  St.  541,  545. 

The  words  "carnal  knowledge,"  as  used 
in  Pen.  Code,  art  528,  defining  rape  as  the 
carnal  knowledge  of  a  woman,  etc.,  means 
sexual  intercourse.  Burk  v.  State,  8  Tex. 
App.  336,  342. 

The  term  ••carnal  knowledge"  implies 
sexual  intercourse,  and  is  Included  In  the 
term  "seduce. and  debauch,"  as  used  in  an  In- 
dictment for  seduction.  State  v.  Whalen,  68 
N.  W.  554,  555,  98  Iowa,  662  (citing  State 
V.  Curran,  51  Iowa,  112,  49  N.  W.  1006). 

Penatratioii. 

Carnal  knowledge  carries  with  it  the 
idea  of  sexual  intercourse,  and  this,  as  un- 
derstood In  common  parlance,  means  a  com- 
pleted act  of  coition.  Lujano  v.  State,  24 
S.  W.  97,  32  Tex.  Cr.  R.  414  (citing  Burk  v. 
State,  8  Tex.  App.  336,  and  McMath  v.  State, 
55  Ga.  303). 

In  a  prosecution  for  rape,  an  instruction 
that,  to  amount  to  a  suflacient  carnal  knowl- 
edge of  the  female  to  render  the  crime  com- 
plete, there  must  be  a  penetration  of  the 
female  organ  by  the  whole  organ  of  the 
male,  was  held  to  correctly  give  the  law. 
Osgood  V.  State.  25  N.  W.  529,  530,  64  Wis. 
472. 
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Carnal  knowledge  la  the  insertion  of  the 
male  organ  of  a  male  to  some  extent — how- 
ever slightly— Into  the  female  organ  of  a 
female.  Maxey  v.  State,  62  S.  W.  2,  3,  66 
Ark.  523. 


OABHAIXT  KNOW. 

The  word  ''ravish,'*  as  nsed  in  indict- 
ments for  rape,  presupposes  force  In  carnal 
knowledge,  but  the  term  "carnally  know" 
does  not  charge  force;  and,  where  an  indict- 
ment alleges  that  the  accused  did  "ravish 
and  carnally  know"  a  party  under  16  years 
of  age,  the  prosecution  can  be  successfully 
maintained  by  proving  force,  or  not,  accord- 
ing to  the  proof  of  the  case.  McAvoy  v. 
State,  51  S.  W.  928,  929,  41  Tex.  Cr.  R.  56. 

An  indictment  for  rape  is  not  duplicitous 
In  using  the  words  "ravish"  and  "carnally 
know"  in  connection  with  the  allegation  of 
the  age  of  the  female  as  being  under  15 
years,  as  they  charge  two  separate  and  dis- 
tinct kinds  of  rape — ^that  with  force  and  that 
without  force.  Buchanan  v.  State,  62  S.  W. 
769,  41  Tex.  Cr.  B.  127. 

The  words  "carnally  knowing"  and 
"abusing  unlawfully,"  do  not  contemplate 
actual  force  or  the  absence  of  the  will,  but 
that  although  no  force  be  used,  and  the  fe- 
male yield  her  consent,  yet,  being  under  the 
age  of  puberty,  she  is  incapable  of  consenting. 
Charles  v.  State,  11  Ark.  889,  406. 


CARPENTER. 

See  "Ship's  Carpenter  or  Builder." 

What  is  prohibited  by  the  term  "carpen- 
ters," within  a  provision  in  an  insurance 
policy  against  using  the  premises  insured 
for  hazardous  purposes,  including  in  such 
term  breweries,  barns,  stables;  and  carpen- 
ters, is  the  use  of  insured  premises  for  the 
purpose  of  carrying  on  the  work  or  business 
of  a  carpenter,  or  converting  the  premises 
into  a  carpenter  shop;  and  that,  at  the  time 
of  the  fire,  carpenters  were  at  work  on  the 
roof  of  one  of  the  buildings,  was  InsufBcient 
to  show  any  violation  of  the  policy.  Wash- 
ington Fire  Ins.  Co.  ▼.  Davidson,  80  Md.  91, 
103. 

A  carpenter  is  one  who  works  in  timber 
— ^a  framer  or  builder  of  houses — and  the 
term  does  not  include  a  plasterer,  who  over- 
lays work  with  plaster.  Fox  v.  Rucker,  80 
Ga.  625,  527. 

A  statute  giving  masons  and  carpenters 
a  mechanic's  Hen  for  work  and  materials 
furnished  by  them  in  building  and  repairing 
houses  cannot  be  construed  as  including  the 
owners  of  mills  who  furnished  lumber,  but 
is  confined  to  actual  masons  or  carpenters 
Pitts  V.  Bomar,  33  Ga.  9G,  07. 


CARPENTER'S  RISK. 

The  term  "carpenter's  risk,"  as  used  1b 
an  insurance  policy,  providing  that  "t  ca^ 
penter's  risk"  was  granted  during  the  term 
of  the  policy,  means  the  extraordinary  risk 
consequent  on  making  repairs  in  the  insured 
building.  Alkan  v.  New  Hampshire  Ina 
Co.,  10  N.  W.  91,  04,  63  Wis.  138. 


CARRIAGE. 

See  "Pleasure  Carriage.** 

"Carriages,"  as  nsed  in  an  ordinance  pro- 
viding that  no  one  shall  keep  or  hire  out 
any  carriages  without  a  license,  refers  only 
to  vehicles  used  for  the  conveyance  of  per- 
sons, and  not  those  used  in  the  transporta- 
tion of  property.  Snyder  v.  City  of  North 
Lawrence,  8  Kan.  82.  84. 

"Carriage,"  as  used  in  the  statute  pro- 
viding for  the  recovery  of  damages  against 
a  town  for  Injiuries  done  to  the  plalDtUTs 
carriage  by  the  insufficlehcy  of  a  higbway, 
means  whatever  carries  the  load,  whether 
on  wheels  or  runners,  and  also  that  which  is 
carried,  whether  on  wheels  or  runners  or 
on  horseback.  Conway  v.  Town  of  Jefferson, 
46  N.  H.  521,  520. 

Rev.  St  c.  30,  I  8,  prohibiting  a  person 
from  recovering  damages  for  injuries  sus- 
tained because  of  the  breaking  down  of  a 
tollbridge,  if  the  weight  of  the  load  which 
he  was  transporting  exceeded  a  certain 
amount  exclusive  of  the  '*team  and  ca^ 
rlage,"  should  be  construed  as  not  including 
the  weight  of  the  driver  seated  upon  the 
load.  Dexter  v.  Canton  Tollbridge  Co.,  12 
Atl.  547,  648,  79  Me.  603. 

The  term  "carriage,"  as  used  In  the  road 
act,  shall  be  construed  to  include  stage- 
coaches, wagons,  carts,  sleighs,  sleds,  and 
every  other  carriage  or  vehicle  used  for  the 
transportation  of  passengers  and  goods,  or 
either  of  them.  Cobbey's  Ann.  St  Neb.  1903, 
§6004. 

Bioyole. 

A  carriage  is  a  contrivance  which  is 
used  for  carrying  or  transporting,  especially 
along  or  over  a  solid  surface;  a  wheeled 
vehicle  for  the  conveyance  of  persons.  The 
term  is  sufficiently  extensive  to  Include  a  bi- 
cycle. Davis  V.  Petrinovlch,  21  South.  34i 
132  Ala.  654,  36  L.  R.  A.  615;  Jones  v.  Oty 
of  Williamsburg,  84  S.  B.  883,  97  Va.  722,  47 
L.  R.  A.  204;  Swift  v.  City  of  Topeka,  23 
Pac.  1075,  43  Kan.  671,  8  L.  R.  A.  772;  Shade- 
wald  T.  Phillips,  76  N.  W.  717,  718»  72  Minn. 
620. 

In  cases  involving  the  use  of  streets, 
or  sidewalks,  the  payment  of  tolls,  and  lia- 
bility for  negligence,  bicycles  are  unlfonulj 
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held  to  be  yehlcles  or  carriages.  State  ex 
rel.  Bettls  v.  Missouri  Pac.  Ry.  Co.,  71  Mo. 
App.  385,  390  (citing  Mercer  v.  Corbin,  117 
Ind.  450.  20  N.  E.  132,  8  L.  R.  A.  221,  10  Am. 
St.  Rep.  76;  Thompson  v.  Dodge,  58  Minn. 
555,  60  N.  W.  545,  28  L.  R.  A.  608,  49  Am. 
St.  Rep.  533;  Gelger  v.  Perklomen  &  R. 
Turnpike  Road,  1G7  Pa.  582.  31  Ati.  918,  28 
li.  R.  A.  458;  Commonwealth  v.  Forrest,  170 
Pa.  40,  32  Atl.  052.  29  L.  R.  A.  305;  Twilley 
V.  Perkins,  77  Md.  252,  26  Ati.  286,  19  L.  R. 
A.  632,  30  Am.  St.  Rep.  408,  and  notes).  This 
consensus  of  authority  establishes  that  the 
locomotive  machine  known  as  a  "bicycle" 
belongs  to  the  genus  yehicle  or  carriage. 
See,  also,  Swift  v.  City  of  Topeka,  23  Pac. 
1075,  43  Kan.  671,  8  L.  R.  A.  772;  Gagnler 
T.  City  of  Fargo,  88  N.  W.  1030,  1031,  11 
N.  D.  73,  95  Am.  St.  Rep.  705;  Jones  v.  City 
of  Williamsburg,  34  S.  B.  883,  97  Va.  722, 
47  L.  R.  A.  294;  Davis  v.  Petrinovlch,  21 
South.  344,  112  Ala.  654,  36  L.  R.  A.  615; 
Lacy  V.  Winn,  4  Pa.  Dist.  R.  409,  412;  Laredo 
Electric  &  Ry.  Co.  v.  Hamilton,  56  S.  W. 
098,  1000,  23  Tex.  Civ.  App.  480;  Mercer 
V.  Corbin,  20  N.  B.  132,  134,  117  Ind.  460, 
3  L.  R.  A.  221,  10  Am.  St  Rep.  76;  State  v. 
Collins,  17  Ati.  131,  16  R.  I.  371,  3  L.  R.  A. 
394;  Taylor  v.  Goodwin,  27  Wkly.  Rep.  489, 
490;  Id.,  4  Q.  B.  Div.  228,  229;  Holland  v. 
Bartch,  22  N.  B.  83,  85,  120  Ind.  46,  16  Am. 
St.  Rep.  307;  Geiger  v.  Perklomen  &  R 
Turnpiko  Road,  31  Ati.  918,-920.  167  Pa. 
582,  28  L.  R.  A.  458. 

A  bicycle  comes  within  the  term  "other 
vehicle."  as  used  in  Code  1897.  §  4008,  ex- 
empting a  team  or  wagon  or  other  vehicle, 
to  the  head  of  a  family,  from  execution, 
where  such  bicycle  Is  used  daily  by  the  la- 
borer in  connection  with  his  work.  Roberts 
V.  Parker,  90  N.  W.  744,  117  Iowa,  389,  67 
L.  R.  A.  764,  94  Am.  St  Rep.  316. 

A  bicycle  is  not  a  wagon  or  carriage, 
within  the  meaning  of  the  statute  exempting 
from  debt  a  wagon  and  carriage  used  by  the 
defendant  Shadewald  t.  Phillips,  76  N.  W. 
717.  718,  72  Minn.  520. 

A  bicycle  is  a  vehicle,  and  governed  by 
the  same  rules  as  that  governing  the  use  of 
vehicles.  Myers  v.  Hinds,  68  N.  W.  156,  157, 
110  Mich.  300,  33  L.  R.  A.  356,  64  Am.  St 
Rep.  346. 

"Carriage,"  as  used  in  Pub.  St  c.  52,  { 
1,  enacting  that  highways  shall  be  kept  in 
repair,  so  that  the  same  may  be  reasonably 
safe  and  convenient  for  travelers,  with  their 
horses,  teams,  and  carriages,  at  all  seasons 
of  the  year,  does  not  include  a  bicycle,  so 
as  to  entitle  one  injured  by  being  thrown 
from  his  bicycle  because  of  a  depression  In 
the  highway  to  recover  for  the  injury. 
Richardson  v.  Inhabitants  of  Town  of  Dan- 
vers.  57  N.  E.  688,  17G  Mass.  418,  60  L.  R. 
A.  127^  79  Am.  St.  Rep.  320. 
1WDS.&P.— €2 


Coaoh. 

"Carriage,"  as  used  in  the  charter  of  a 
tollroad,  fixing  a  certain  toll  rate  for  every 
coach,  chariot  "or  other  four-wheeled  car- 
riage," does  not  include  coaches.  Cincin- 
nati, L.  &  S.  Turnpike  Co.  v.  Nell,  9  Ohio, 
11,  18. 

A  vehicle  on  four  wheels,  drawn  by  four 
horses,  constructed  and  used  like  an  ordinaiy 
stagecoach.  Is  a  four-wheeled  pleasure  car- 
riage, within  the  charter  of  a  turnpike  com- 
pany regulating  the  tolls.  Talcott  Mountain 
Turnpike  Co.  v.  Marshall,  11  Conn.  186,  190. 

Railroad  or  street  oar. 

In  the  charter  of  a  city,  authorizing  It 
to  adopt  ordinances  to  prevent  the  Incum- 
bering of  streets  with  carriages,  etc.,  "car- 
riage" is  to  be  construed  as  including  rail- 
road cars.  City  of  Duluth  v.  Mallett  45  N. 
W.  154,  43  Minn.  204. 

"Carriage"  does  not  convey  the  idea  of 
a  railroad  car  or  of  a  street  railroad  car,  nor 
does  It  even  convey  the  idea  of  a  wheeled 
vehicle  used  for  the  transportation  of  mer- 
chandise or  products  used  in  ordinary  busi- 
ness. The  idea  conveyed  is  a  vehicle  used 
for  the  transportation  of  persons  either  for 
pleasure  or  business,  and  drawn  by  horses 
or  other  draught  animals  over  the  ordinary 
streets  and  highways  of  the  country,  and  not 
cars  used  exclusively  upon  railroads  or  street 
railroads  expressly  constructed  for  the  use 
of  such  cars.  Cream  City  R.  Co.  v.  Chicago, 
M.  &  St  P.  Ry.  Co.,  23  N.  W.  426,  427,  63 
VMS.  93,  53  Am.  Rep.  267. 

1  Rev.  St  p.  696,  §  6,  providing  that  the 
owners  of  carriages  running  on  the  highway 
for  the  conveyance  of  passengers  shall  be 
liable  for  all  Injuries  done  by  the  driver 
while  driving  such  carriage,  does  not  Include 
street  railroad  cars;  and  the  conductor  of  a 
street  railway  car  Is  not  the  driver  of  a 
carriage,  within  the  meaning  of  the  act 
Isaacs  V.  Third  Ave.  R.  Co.,  47  N.  Y.  122,  124, 
7  Am.  Rep.  418. 

Under  an  act  authorizing  the  taking  of 
tolls  for  every  carriage  or  other  wheeled  vehi- 
cle of  whatever  description,  street  cars  are 
not  included.  A  street  car  certainty  is  a 
wheeled  vehicle.  In  the  general  sense  of  the 
term.  It  is  a  vehicle  in  the  same  sense  as 
an  ordinary  railroad  car  is  a  vehicle,  but 
both  are  vehicles  of  some  extraordinary  char- 
acter In  this  sense:  that  they  can  only  be  used 
as  a  means  of  conveyance  on  a  permanent 
continuous,  and  connected  track.  The  vehi- 
cles specified  in  the  act  are  of  that  class 
which  require  no  such  special  appliances  to 
permit  their  passage;  and  it  Is  reasonable 
to  suppose  that  the  general  phrase  "other 
wheeled  vehicles  of  whatever  description." 
used  in  Immediate  connection  therewith,  re- 
ferred to  vehicles  of  the  same  general  class 
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or  kind  as  those  particularly  specified.  Mo- 
nongahela  Bridge  Co.  v.  Pittsburgh  &  B.  Ry. 
Co.,  8  Atl.  233,  236,  114  Pa.  47& 

Slngle-lLorBe  bngS7« 

"Carriage,"  as  used  In  a  city  ordinance 
providing  for  a  license  for  each  hack,  car- 
riage, coach,  or  omnibus,  the  word  "carriage" 
Is  sufficiently  comprehensive  to  Include  sin- 
gle-horse buggies.  City  of  Burlington  v.  Un- 
terkircher,  68  N.  W.  795,  797,  99  Iowa,  401. 

Waeon. 

As  wagon,  see  "Wagon.'* 

"Carriage"  Is  a  general  term,  and  will 
include  a  wagon.  It  is  so  used  in  a  statute 
relating  to  persons  using  wagons  or  other 
carriage  on  a  turnpike.  Pardee  ▼•  Blan- 
chard,  19  Johns.  442,  444. 

CABBXAGE  HIRE. 

Code  1873,  {  3820,  declares  that  every 
person  who  shall  arrest  any  person,  and  be 
required  to  convey  him  from  a  distant  place 
to  the  county  jail,  shall  be  entitled  to  re- 
ceive, beside  the  fees  allowed  by  law,  what- 
ever sums  such  person  shall  actually  and 
necessarily  pay  for  carriage  hire  In  so  con- 
veying such  person  to  Jail.  Held,  that  the 
words  "carriage  hire,"  as  there  used,  did  not 
include  railroad  fare,  so  as  to  authorize  a 
constable  to  recover  the  amount  paid  for  the 
railroad  fare  of  himself  and  prisoner  In  con- 
veying the  prisoner  from  the  place  where 
he  was  arrested  to  the  county  Jail.  Wheel- 
er V.  Clinton  County,  60  N.  W.  207,  208,  92 
Iowa,  44. 

CABBIAGE  OF  GOODS. 

See  "Bailment";  "Contract  of  Carriage." 

CARRIER. 

See  "Initial  Carrier";  "Marine  Carrier"; 
"Private  Carrier." 

Any  person  undertaking  to  transport 
goods  to  another  place  for  compensation  is 
a  carrier.    Civ.  Code  Ga.  1895,  S  2263. 

A  carrier  embraces  one  who  receives 
goods  under  an  agreement  to  forward  them 
to  the  place  of  destination,  the  charge  for 
freight  for  the  whole  distance  being  stipu- 
lated for  in  the  agreement.  It  does  not  in- 
clude one  who  simply  engages  to  forward 
goods  marked  for  a  particular  destination, 
as  the  latter  Is  merely  a  forwarder.  Kren- 
der  v.  Wolcott,  1  Hilt  223-227. 

CARRIER  OF  THE  MAII^ 

As  laborer,  see  "Laborer." 

In  Rev.  St  U.  S.  §  3980  [U.  S.  Comp.  St 
tool,  p.  2690],  directing  any  carrier  of  the 


mail  to  receive  any  mail  matter  presented  to 
him,  etc.,  the  words  "carrier  of  the  mail" 
include  a  city  letter  carrier  employed  under 
section  3865.  Wynen  ▼.  Schappert  (N.  Y.)  6 
Daly,  658,  560. 

CARRIER  OF  PASSENGERS. 

See  "Common  Carrier  of  Passenger." 

A  "carrier  of  passengers"  is  one  who  nn- 
dertakes  to  carry  persons  from  place  to 
place  gratuitously  or  for  hire.  SimmoDS  ▼. 
Oregon  R.  Co.,  69  Pac.  1022,  1023.  41  Or.  151. 

CARRY. 

As  on  boarcL 

In  a  policy  of  insurance  for  a  certain 
amount  on  prepaid  freight  on  board  a  certain 
boat,  the  freight  valued  at  a  certain  sum 
"carried  or  not  carried,"  such  words  apply 
only  to  the  valuation  of  the  freight,  and  may 
well  signify  that  the  insured  would  be  enti- 
tled to  recover  the  whole  sum  insured,  though 
be  might  not  take  on  board  all  the  goods 
which  entitled  him  to  the  entire  amount 
which  had  been  advanced  to  hinL  The  words 
are  equivalent  to  "on  board  or  not  on  board," 
and  do  not  import  that  the  subject  of  insar- 
ance  relates  to  goods  or  cargo,  and  not  to 
freight,  in  the  ordinary  meaning  of  that  word. 
Minturn  v.  Warren  Ins.  Co.,  84  Mass.  &  Al- 
len) 86,  91. 

As  carry  away. 

See,  also,  "Carry  Away.** 

The  word  "carry,"  as  used  In  an  indict- 
ment for  larceny,  has  not  the  same  meaning 
as  the  words  "carry  away."  No  single  word 
in  our  language  expresses  the  meaning  of 
"exportavit";  hence  the  word  "away"  mast 
be  subjoined  to  the  word  "carry"  to  modifJr 
its  general  signification  and  give  it  a  special 
and  distinctive  meaning.  Commonwealth  t. 
Adams,  73  Mass.  (7  Gray)  43,  46. 

"Carry,"  in  an  indictment  for  larceny, 
is  insufflcient  to  charge  the  crime,  where 
the  word  "away"  is  either  accidentally  or 
by  design  omitted,  so  that  the  charge  against 
the  defendant  was  that  he  did  feloniously 
steal,  take,  and  carry  certain  property.  Com- 
monwealth V.  Pratt,  132  Mass.  246,  247. 

As  transport. 

"Carried,"  as  applied  to  the  carriage  of 
goods  by  a  carrier,  is  equivalent  to  'trans- 
ported." Dunbar  v.  Port  Royal  &  A.  By. 
Co.,  15  S.  E.  357,  358,  36  S.  C.  110^  31  Am.  St 
Rep.  860. 

Carry  bilL 

An  indorsement  on  a  bill  of  exchange  to 
"carry  this  bill  to  the  credit  of  A."  has  been 
held  to  be  a  restrictive  indorsement,  whicb 
operates  to  put  an  end  to  the  negotiability 
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of  the  paper.     Lee  v.   Chilllcotbe   Branch 
State  Bank  (U.  S.)  15  Fed.  Cas.  151,  153. 

Garry  Insuranoe. 

The  word  "carry,"  as  applied  to  Insur- 
ance, means  possess  or  bold,  and  hence  It  is 
held  that  a  question  in  an  application  for 
life  insurance  as  to  what  amount  of  insur- 
ance the  insured  now  carries  on  his  life  does 
not  refer  to  a  paid-up  policy  which  has  ceas- 
ed to  be  a  burden  to  the  insured.  Dimick 
V.  Metropolitan  Life  Ins.  Co.,  55  Atl.  291,  293, 
69  N.  J.  Law,  3S4,  02  L.  R.  A.  774. 

Carry  stook. 

To  carry  stock  means  to  provide  funds 
or  credit  for  its  payment  for  the  period 
agreed  upon  from  the  date  of  purchase. 
Saltus  y.  Genln,  16  N.  Y.  Super.  Ct  (3  Bosw.) 
250,  260. 

CABBY  AWAY. 

Carry  as,  see  ••Carry." 

A  grant  to  carry  away  the  spent  bark  of 
a  tannery  does  not  involve  the  right  to  lodge 
it  on  the  laud  of  the  grantor  and  obstruct 
the  natural  flow  of  a  stream  of  water.  Win- 
chester V.  Osborne,  61  N.  Y.  555,  563. 

•'Take  and  carry  away,"  In  an  Indictment 
under  a  statute  making  it  a  felony  to  take 
and  carry  away  a  negro  by  force  and  violence, 
was  insufficient,  as  such  words  do  not  of 
themselves  imply  force  and  violence.  Ham- 
ilton Y.  Commonwealth  (Pa.)  3  Pen.  &  W.  142, 
146. 

In  lareeny. 

See  ''Larceny." 
See,  also,  "Away." 

A  •'carrying  away,"  as  the  term  te  un- 
derstood in  the  law  of  larceny,  is  sufficiently 
shown  by  taking  wheat  from  its  place  in  the 
granary,  filling  it  into  sacks,  and  tying  the 
sacks.    State  v.  Hecox.  83  Mo.  531,  536. 

A  canylng  away,  within  the  meaning 
of  the  rule  that  there  must  be  a  carrying 
away  of  the  stolen  property,  to  constitute 
larceny,  is  shown  by  the  fact  of  shooting  a 
cow  In  the  woods,  and  in  taking  possession 
and  handling  the  carcass  so  as  to  progress 
halfway  in  skinning  it,  and  leaving  the  car- 
cass only  when  frightened  by  the  bark  of  a 
dog  and  the  approach  of  men.  Lundy  v. 
State,  60  Ga.  143. 

The  least  removal  of  property  from  a 
place  where  it  is  found  by  the  proof  is  a 
"carrying  away"  of  it,  within  the  criminal 
law.  Gettinger  v.  State,  14  N.  W.  403,  404, 
13  Neb.  30a 

An  instruction  that  defendant  is  guilty 
of  grand  larceny  if  she  stole,  took,  and  car- 
ried away  the  property  is  bad,  in  failing  to 
state  the  nature  of  the  taking,  as  the  words 


"stole,  took,  and  carried  away"  are  not  atf 
particular  as  the  words  used  In  a  statute 
which  requires  that  a  taking  must  be  wrong- 
ful and  with  a  felonious  Intent  in  order  to 
constitute  a  sufficient  indictment  State  v. 
Campbell,  18  S.  W.  1109,  108  Mo.  611. 

A  charge  that  another  has  carried  away 
a  book  is  not  per  se  actionable,  as  meaning 
stealing,  but  can  be  made  to  appear  action- 
able in  a  pleading  by  a  colloquium  Showing 
that  by  carrying  away  was  clearly  meant 
stealing.  Nye  ▼.  Otis,  8  Mass.  122,  125,  5 
Am.  Dec.  79. 

The  words  "carry  away  or  unlawfully 
appropriate  with  intent  to  steal,"  as  used  in 
Crimes  Act,  S  162,  providing  for  the  punish- 
ment of  any  persons  who  shall  carry  away 
or  unlawfully  appropriate  with  intent  to 
steal  any  domestic  fowl,  are  not  equivalent 
to  the  word  •'steal,"  as  used  In  section  158 
of  the  act,  providing  for  the  punishment  of 
any  person  who  shall  steal  the  money  or  per- 
sonal goods  of  another.  State  v.  Shutts,  64 
Atl.  235,  237,  69  N.  J.  Law,  206. 

CABBY  ON  BtJSINESS. 

See   •'Doing     Business";     "Transacting 

Business." 
Engaged  in  business,  see  •'Engage." 

The  meaning  of  the  phrase  "to  carry  on," 
when  applied  to  business,  is  well  settled.  In 
Worcester's  Dictionary  the  definition  is  "to 
prosecute;  to  help  forward;  to  continue;  as, 
to  carry  on  business,  etc."  Florsheim  Bros. 
Dry  Goods  Co.  v.  Lester,  29  S.  W.  34,  35, 
60  Ark.  120,  27  L.  R.  A.  505,  46  Am.  St.  Rep. 
162  (citing  Cooper  Mfg.  Co.  v.  Ferguson,  113 
U.  S.  727,  5  Sup.  Ct  739,  28  L.  Ed.  1137). 

The  constant  daily  repetition  by  a  person 
of  the  same  act,  each  act  bringing  with  it  a 
money  return,  is  the  "carrying  on"  by  the 
person  of  a  business  in  that  particular  line. 
A  person  who  opens  an  ofiSce,  advertises 
that  he  has  money  to  lend  on  application, 
and  makes  daily  and  hourly  loans  at  inter- 
est, particularly  for  short  periods,  on  so  ex- 
tensive a  scale  as  to  necessitate  the  em- 
ployment of  clerks,  carries  on  the  business 
of  money  lending,  and  is  subject  to  a  license, 
though  the  money  loaned  be  his  own.  State 
V.  Tolman,  31  South.  320,  322,  106  La.  662. 

The  phrase  "power  to  carry  on  the  busi- 
ness," in  a  will  giving  the  executrix  full 
power  to  conduct  the  business  in  which  tes- 
tator was  engaged,  was  construed  to  imply, 
in  the  absence  of  anything  in  the  will  to  the 
contrary,  the  right  in  the  executrix  to  ap- 
propriate sufficient  assets  of  the  estate  to  ac- 
complish the  object,  and  therefore  that  she 
was  authorized  to  carry  on  all  business  in- 
terests, and  in  so  doing  was  not  limited  to 
capital  invested  in  the  business.  Furst  v. 
Armstrong,  51  Atl.  996,  997,  202  Pa.  348,  90 
Am.  St  Bep.  653. 
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By  or  thronglL  asents. 

One  who  resides  in  Scotland  and  carries 
on  business  In  London  by  means  of  an  agent 
does  not  "dwell  or  carry  on  his  business" 
witliin  the  city  of  London,  within  the  mean- 
ing of  10  &  11  Vict  c.  71,  requiring  such 
dweller  to  sue  in  the  city  small-debt  court  for 
a  debt  not  exceeding  £20.  Shells  v.  Rait, 
7  C.  B.  iia 

One  who  systematically  has  agents  in  a 
prohibited  district,  soliciting  and  executing 
orders  for  wine,  Is  "carrying  on  the  business 
of  a  wine  merchant,"  within  the  meaning  of 
a  contract  of  sale  by  which  he  had  agreed  I 
to  abstain  from  such  business,  and  it  was 
not  material  how  he  brought  the  wine  to 
his  customers — whether  from  stores  within 
or  without  the  district  Turner  ▼.  Evans, 
2  El.  &  Bl.  512,  519. 

Where  a  foreign  corporation  appoints 
agents  in  Tennessee  for  the  purpose  of  work- 
ing up  a  loan  business  and  inducing  people 
to  effect  loans  with  the  corporation,  who  do 
effect  loans,  it  carries  on  business  tn  Ten- 
nessee, in  the  sense  of  the  foreign  corporation 
laws.  United  States  Savings  &  Loan  Go.  v. 
Miller  (Tenn.)  47  S.  W.  17. 

Ooatinnoiis  operation* 

"Carry  on  business,"  as  used  In  Act 
1869,  providing  that  whenever  any  married 
woman  shall  carry  on  business,  and  shall 
incur  any  debt  on  account  of  the  same,  she 
shall  be  liable  therefor,  means  that  the  busi- 
ness must  be  pursued  as  a  continuous  and 
substantial  employment;  and  the  mere  rent- 
ing of  a  few  rooms  by  a  married  woman  in 
the  house  in  which  she  lived  with  her  hus- 
band was  not  carrying  on  a  businesst  within 
the  meaning  of  the  statute.  Holmes  v. 
Holmes,  40  Conn.  117,  120. 

"Carry  on,"  as  used  in  a  city  ordinance 
providing  that  any  person  who  shall  carry  on 
a  business  for  which  a  license  is  required, 
without  first  taking  out  such  license,  shall, 
on  conviction,  be  fined,  etc.,  Implies  a  con- 
tinuous operation,  so  that  a  person  alleged 
to  have  carried  on  a  business  without  a 
license  for  some  length  of  time  was  only 
guilty  of  a  single  offense,  and  not  a  separate 
offense  for  each  day  during  which  the  busi- 
ness was  carried  on.  Nashville,  C.  &  St 
L.  R.  Co.  V.  City  of  Attalla,  24  South.  450, 
451,  118  Ala.  362. 

m  Comp.  St  SS  1356,  1366,  requiring  ev- 
ery person  who  shall  carry  on  any  lottery 
business  to  pay  a  license,  and  providing 
that  any  persons  who  shall  transact  any  busi- 
ness requiring  a  license,  without  first  obtain- 
ing the  same,  shall  be  guilty  of  a  misde- 
meanor, the  words  "carry  on  business"  and 
"transact  business"  mean  the  same  thing. 
They  are  convertible  terms,  and  are  so  used 
in  the  statute,  and  the  distinction  cannot  be 
made  that  the  first  may  refer  to  a  single 
actp  while  the  latter  means  a  pursuit  or  occu- 


pation in  which  a  person  engages  for  the 
purpose  of  a  livelihood  or  as  a  source  of  prof- 
it Territory  v.  Harris,  19  Pac.  286,  288»  8 
Mont  140. 

Employment. 

9  &  10  Vict  e.  95,  S  60,  enacts  that  sum- 
mons  may  issue  in  any  district  in  which  the 
defendant  or  one  of  the  defendants  shall 
dwell  or  carry  on  his  business  at  the  time 
of  the  action  brought  Held,  that  the  term 
"carry  on  business"  implies  some  continuous 
and  permanent  occupation  of  a  person,  and 
hence  does  not  mean  a  mere  service  from 
which  one  may  be  discharged.  Sangster  t. 
Kay,  5  Exch.  386,  387. 

A  clerk  In  the  admiralty,  who  attends 
daily  at  an  office  in  the  city  of  London, 
is  not  a  person  who  carries  on  his  business 
there,  within  Act  10  &  11  Vict  c  71,  S  40, 
providing  that  a  debtor  who  shall  dwell 
or  "carry  on  his  business"  within  the  city 
of  London  may  be  sued  therein.  Buckley  v. 
Hann,  5  Exch.  43,  45. 

A  person  rendering  services  to  others 
employed  in  the  ice  business  is  not  "carry- 
ing on"  the  business,  within  a  covenant  bind- 
ing him  not  BO  to  do.  Grimm  t.  Warner,  45 
Iowa,  106. 

Fixed  place. 

''Carries  on  his  bufllness,"  as  used  In  9  ft 
10  Vict,  c  95,  I  128,  providing  that  process 
must  be  served  where  the  defendant  dwells 
or  carries  on  his  business,  contemplates  some 
fixed  place  at  which  the  party's  business  is 
carried  on,  at  least  for  a  certain  time.  Rolfe 
V.  Learmonth,  14  AdoL  &  B.  (N.  S.)  196, 
199. 

iMvanee  of  polloie*  Im  aaother  state. 

See  "Doing  Business*';   "Insurance  Busi- 
ness";   "Transacting  Business." 

"Carrying  on  business,**  as  used  in  t 
statute  providing  that,  when  a  foreign  corpo- 
ration carries  on  its  corporate  business  in 
this  state  by  means  of  an  agent,  it  impliedly 
assents  to  be  sued  here  in  the  person  of  such 
agent,  does  not  include  writing  insurance  by 
correspondence  in  a  state  where  a  foreign 
corporation  had  no  office  or  agent  The  courts 
of  England,  in  endeavoring  to  determine  the 
meaning  of  the  term  "carrying  on  business," 
have  stated  that  it  depends  largely  on  tbe 
nature  of  the  home  and  foreign  business,  and 
that  there  must  be  a  managing  control  or 
governmental  business  done  by  the  corpora- 
tion in  England;  that  is,  a  sort  of  a  branch 
of  the  foreign  company.  Hazeltine  v.  Missis- 
sippi Valley  Fh:e  Ins.  Co.  (U.  8.)  55  Fed.  743, 
749. 

Where  a  statute  (Acts  Ark.  1887,  p.  234) 
provided  that,  before  any  foreign  corpora 
tion  shall  carry  on  any  business  within  the 
state.  It  shall  file  a  certificate  in  the  office  of 
the  Secretary  of  States  etc^  and  that  in  de 
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fault  thereof  tbe  contracts  of  such  foreign 
corporations  with  citizens  of  the  state  should 
be  void,  the  term  "carry  on  business"  related 
only  to  the  making  of  contracts  within  the 
state,  and  did  not  include  the  issuance  of 
policies  of  insurance  by  a  foreign  insurance 
corporation  to  citizens  of  the  state,  where 
the  contracts  were  made  In  the  state  of  the 
corporation's  residence.  Marine  Ins.  Co.  v. 
St  Louis,  I.  M.  &  S.  R.  Co.  (U.  S.)  41  Fed. 
643,  663. 

"Carrying  on  business,"  within  the  mean- 
ing of  the  statute  in  reference  to  licensing 
insurance  agents  to  carry  on  business  in  the 
state,  etc.,  does  not  apply  to  the  issuing  of 
policies  in  another  state,  or  the  act  of  an 
agent  in  examining  a  single  house  in  the 
state.    Jackson  v.  State.  60  Ala.  141. 

A  Pennsylvania  insurance  company  wrote 
four  accident  policies  on  risks  in  Wisconsin, 
all  of  which  were  negotiated  by  correspond- 
ence with  the  company,  and  not  through  the 
medium  of  any  agent  located  in  the  state,  or 
going  into  it  for  the  purpose,  and  were  issued 
and  the  premiums  thereon  paid  at  the  office 
in  Pennsylvania.  Held  that,  even  if  such 
transactions  could  be  considered  a  doing  of 
business  within  the  state  at  the  time  by  the 
company,  such  business  did  not  continue  aft- 
er the  policies  had  been  issued,  merely  by 
reason  of  the  fact  that  they  were  held  by 
persons  in  the  state;  nor  did  the  collection 
of  a  renewal  premium  on  one  of  such  policies 
through  the  cashier  of  a  local  bank,  at  the 
suggestion  and  for  the  supposed  accommoda- 
tion of  the  policy  holder,  constitute  the  do- 
ing of  business  within  the  state,  so  as  to 
render  the  company  subject  to  the  Jurisdic- 
tion of  its  courts.  Prawley,  Bundy  &  Wilcox 
V.  Pennsylvania  Casualty  Co.  (U  S.)  124  Fed 
259,  264. 

For  profit  or  llTelihood. 

"Carry  on  any  business,"  as  used  In  Rev- 
enue Law  1868,  declaring  it  unlawful  for 
any  person  to  engage  in  or  "carry  on  any 
business"  thereafter  mentioned,  without  first 
having  obtained  a  license  therefor,  means 
to  carry  on  a  business  for  profit  or  as  a  means 
of  livelihood,  and  It  is  not  necessary  that  it 
should  be  the  sole  or  exclusive  business. 
Harris  v.  State,  60  Ala.  127,  130.  It  may  be 
pursued  while  engaged  in  another  business,  or 
in  connection  with  another,  and  the  true  in- 
quiry is,  what  was  the  intent  of  the  party? 
If  it  was  the  intention  of  the  party  to  derive 
a  profit  or  a  means  of  livelihood  from  en- 
gaging in  the  business,  he  was  guilty  of 
violating  the  statute,  whether  he  derived  any 
profit  from  it  or  not  Weil  v.  State,  62  Ala. 
19,  21. 

Single  transaotioA. 

The  sending  of  a  note  by  a  resident  of 
Alabama  to  Tennessee  for  discount  in  that 
state  by  t  Memphis  company  is  not  a  car- 


rying on  of  business  in  Alabama  by  such 
company,  within  Const.  Ala.  art  14,  and 
Acts  1886-87,  pp.  102-104,  imposing  certain 
prerequisites  upon  the  carrying  on  of  busi- 
ness in  that  state  by  a  foreign  corporation. 
Bamberger  v.  ^cbooifield,  16  Sup.  Ct  226, 
230,  160  U.  8.  149.  40  L.  Ed.  374. 

The  phrase  "carry  on  business,"  as  used 
in  the  statute  requiring  a  foreign  corpora- 
tion to  file  its  charter  or  take  out  a  license 
or  pay  a  franchise  tax  before  it  can  carry 
on  business,  is  construed  so  that  a  solitary 
act  of  business,  not  indicating  a  purpose  to 
carry  on  business^  is  not  within  the  statute. 
Oakland  Sugarmill  Co.  v.  Wolf  Co.  (U.  S.) 
118  Fed.  289,  246. 

The  making  in  one  state  by  a  foreign 
corporation  of  one  contract  by  which  it  agreed 
to  build  and  deliver  in  another  state  certain 
machinery,  and  the  other  party  to  pay  for 
it,  does  not  constitute  a  carrying  on  of  busi- 
ness in  the  first  state.  "The  meaning  of  the 
phrase  to  carry  on,'  when  applied  to  business, 
is  well  settled.  In  Worcester's  Dictionary  the 
definition  is:  'To  prosecute;  to  help  forward 
or  continue,  as  carry  on  business.'  The  def- 
inition given  to  the  same  phrase  in  Webster's 
Dictionary  is  'to  continue,  as  to  carry  on  a 
design;  to  manage  or  prosecute,  as  to  carry 
on  husbandry  or  trade.'"  Cooper  Mfg.  Co. 
V.  Ferguson,  6  Sup.  Ct  739,  742,  113  U.  S. 
727,  28  L.  Bd.  1137. 

Rev.  St  tit  12,  c.  7,  which  requires  for- 
eign corporations  carrying  on  business  with- 
in the  territory  to  file  articles  with  the  Sec- 
retary of  State  and  county  recorder,  does  not 
include  a  single  business  transaction  within 
the  territory  by  a  foreign  company.  Babbitt 
V  Field  (Ariz.)  62  Pac.  776,  776. 

Selling  an  occasional  drink  out  of  a  bottle 
is  not  carrying  on  the  business  of  a  retail 
liquor  dealer.  United  States  v.  Jackson  (U. 
S.)  26  Fed.  Cas.  666. 

To  sell  whisky  on  a  few  separate  occa- 
sions within  12  months  Is  not  carrying  on 
the  business  of  a  liquor  dealer  in  the  busi- 
ness of  selling  whisky.  Espy  v.  State,  47 
Ala.  633,  638. 

Carrying  on  business,  within  the  meaning 
of  the  statute  making  it  criminal  to  carry  on 
the  business  of  retail  liquor  dealer  without 
a  license,  is  not  shown  by  proof  of  a  single 
sale  of  liquor.  Lawson  v.  State,  66  Ala.  118, 
119. 

To  "carry  on  business"  has  been  uni- 
formly construed  as  signifying  that  which 
occupies  the  time,  attention,  and  labor  of  men 
for  the  purpose  of  livelihood  or  profit  It 
has  been  held  that  the  doing  of  a  single  act 
pertaining  to  a  particular  business  will  not 
be  considered  engaging  in  or  carrying  on  the 
business,  though  a  series  of  such  acts  would 
be  so  considered.  One  act  may  be  sufficient 
to  constitute  a  carrying  on  of  business,  ac- 
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cording  to  the  intent  with  which  the  act  is 
done.  Abel  y.  State,  00  Ala.  631,  633,  8 
South.  760. 

The  words  "carrying  on  business'*  or  the 
"plying  of  a  vocation"  necessarily  involve  the 
idea  of  successive  acts — continuity  of  habit 
— ^and  proof  of  a  single  act  of  hiring  or  so- 
liciting a  laborer  to  be  employed  beyond 
the  state  limit  could  not  constitute  the 
offense  of  carrying  on  the  business  of  an 
emigrant  agent.  State  v.  Napier,  41  S.  E. 
13,   15,   63   S.   0.   60. 

Of  brewer  or  dUtiller. 

A  person  who  distills  spirits  or  brews 
beer,  though  not  for  sale,  carries  on  the 
business  of  a  brewer  or  distiller,  though, 
in  ordinary  speech,  one  who  distills  for  his 
own  use,  merely,  would  not  be  said  to  carry 
on  the  business.  United  States  y.  Wittlg  (U. 
S.)  28  Fed.  Cas.  744. 

Carrying  on  a  brewery  is  a  manufacture 
of  beer.  State  v.  Weckerling.  38  La.  Ann.  36, 
38. 

Of  mannf  aotnrlns* 

Tax  Law  1884,  exempting  manufactur- 
ing companies  carrying  on  business  in  this 
state  from  taxation,  metfns  the  establish- 
ment of  a  factory,  the  bringing  of  raw  ma- 
terial thereto,  and  converting  it  Into  wares. 
State  V.  American  Glucose  Co.,  5  AtL  803, 
43  N.  J,  Bq.  (16  Stew.)  280. 

"Manufacturing  corporations  carrying  on 
manufacture  within  this  state,"  in  a  statute 
providing  that  all  foreign  corporations  doing 
business  in  New  York  shall  be  taxed,  except 
manufacturing  corporations  carrying  on  man- 
ufacture within  this  state.  Include  a  foreign 
corporation  which  does  some  of  its  manufac- 
turing in  New  York,  although  the  greater  por- 
tion is  done  in  another  state.  People  y. 
Wemple,  31  N.  E.  238,  133  N.  Y.  323. 

"Carrying  on  manufacturing,"  as  used  in 
Laws  1880,  c.  542,  §  3,  exempting  "corpora- 
tions carrying  on  manufacturing"  within  the 
state  from  taxation,  does  not  include  a  for- 
eign manufacturing  corporation  bringing  wire 
from  its  factory  into  New  York,  and  there 
fitting  it  with  hooks  and  loops  to  adapt  it 
for  sale.  People  v.  Wemple,  84  N.  E.  380, 
387,  138  N.  Y,  582. 

The  phrase  "carrying  on  business  in  this 
state,"  In  the  statute  exempting  from  taxa- 
tion manufacturing  companies  carrying  on 
business  in  this  state,  imports  that  such  com- 
panies must  actually  locate  and  begin  work 
under  their  charter,  in  order  to  be  entitled  to 
such  exemption.  Norton  Naval  Construction 
&  Shipbuilding  Co.  y.  State  Board  of  Assess- 
ors, 22  Atl.  352,  63  N.  J.  Law  (24  Vroom) 
564. 

Of  railroad  company. 

A  railroad  company  does  not  carry  on 
business,  within  the  meaning  of  9  &  10  Vict 


§  128,  providing  that  the  service  of  summons 
shall  be  made  where  the  defendant  shall 
carry  on  business,  etc.,  at  a  receiving  house 
or  booking  office  kept  by  an  agent  for  the 
receipt  and  the  booking  of  parcels  and  pack- 
ages for  all  the  railways  generally.  Minor 
y.  London  &  N.  W.  Ry.  Co.,  1  a  B.  825,  831. 

A  railroad  can  only  carry  on  business, 
within  the  meaning  of  the  eleventh  section 
of  the  bankruptcy  act  of  1867,  providing  that 
corporations  may  take  the  benefit  of  the 
bankruptcy  law  by  petition  addressed  to  the 
judge  of  the  judicial  district  in  which  such 
debtor  has  resided  or  carried  on  business 
for  six  months,  etc,  at  the  place  where  the 
railroad  is  or  is  to  be  constructed,  maintain- 
ed, and  operated,  and  hence  a  district  court 
in  the  Southern  District  of  New  York  has 
no  jm-isdiction  to  adjudge  an  Alabama  rail- 
road corporation  a  bankrupt.  In  re  Ala- 
bama &  O.  R.  Co.  (U.  S.)  1  Fed.  Cas.  271,  271 

•'Carrying  on  business,"  within  the 
meaning  of  the  bankrupt  act,  looks  to  the 
scheme  and  purpose  to  which  the  transac- 
tions tend,  and  not  to  the  incidental  transac- 
tions themselves.  Thus  the  business  of  a 
railroad  corporation  is,  by  its  charter,  the 
construction,  maintenance,  and  operation  of 
a  railroad. .  In  aid  thereof,  it  may  be  neces- 
sary or  expedient  to  employ  agents  and 
agencies  in  other  places  than  those  in  which 
Its  business  of  constructing,  maintaining, 
and  operating  the  road  can  be  done,  but  the 
transactions  of  such  agents  are  only  inci- 
dental. They  do  not  in  a  just  sense  con- 
stitute the  business  of  the  railroad  company. 
That  business  cannot  be  removed.  The  com- 
pany Itself  cannot  do  it,  and  the  fact  that 
a  railroad  corporation  created  in  Alabama 
for  the  purpose  of  maintaining  a  railroad 
there  has  its  principal  office  and  domicile  in 
the  city  of  New  York,  at  which  place  it  has 
transacted  the  ordinary  commercial  and  finan- 
cial business  of  a  railroad  corporation,  is 
not  a  carrying  on  of  business  in  such  place. 
In  re  Alabama  &  a  R.  Co.  (U.  S.)  1  Fed.  Gas. 
271,  272. 

Of  snrseon. 

A  statute  giving  jurisdiction  where  the 
cause  of  action  did  not  arise  within  the 
jurisdiction  of  the  court  within  which  the 
defendant  dwells  or  "carries  on  his  business^ 
at  the  time  the  action  was  brought  would  in- 
clude the  case  of  a  surgeon  having  a  fixed 
residence,  but  attending  on  his  patients  at 
their  houses  in  several  parishes  within  the 
Jurisdiction  of  the  court  Mitchell  T.  Hea- 
der, 26  Eng.  Law  &  Eq.  194,  19& 

Of  theater. 

A  statute  Imposing  a  license  tax  on  any 
person  "engaging  in  or  carrying  on  the  busi- 
ness of  keeping  a  theater"  meant  an  ac- 
tual use  or  management  of  a  theater,  and 
hence  one  who  had  a  hall,  which  he  Intend- 
ed to  use  as  a  theater,  but  In  which  no  per- 
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formance  had  ever  been  given,  was  not  with- 1  interest  which  the  note  **carrles  with  It,'* 
in  the  statute.    Glllman  y«   State,  55  Ala.    means  any  interest  that  the  note  may  carry 


248,  250. 


CABBY  ON  HHX. 

Hauling  quartz  through  a  quartzmill  Is 
performing   labor   for   carrying   on    a    mill,  ; 
within  the  meaning  of  a  statute  giving  a  la- 1 
borer's  lien  for  performing  labor  for  carry- 1 
ing  on  any  mill.     In  re  Hope  MJn.  Co.  (U.  S.) 
12  Fed.  Cas.  487;  Gould  v.  Wise,  3  Pac  30,  34, 
18  Nev.  253. 


CABBY  OV£B. 

A  provision  in  a  contract  between  a 
lessor  and  a  retailer  of  machinery  requir- 
ing the  lessor  to  "carry  over  all  machinery 
left  unsold  at  the  end  of  the  season*'  Is 
somewhat  equivocal  and  obscure,  and  resort 
may  be  had  to  the  well-defined  and  known 
usage  of  trade  as  an  aid  in  reaching  a  true 
Interpretation  of  the  words.  South  Bend 
Ironworks  y.  CottreU  (U.  S.)  31  Fed.  254, 
255. 


CABBY  OXTT. 

"Carried  out**  as  used  in  a  proposition 
submitted  by  creditors  to  their  debtor,  by 
which,  in  consideration  of  the  execution  of 
a  mortgage,  they  agreed  to  accept  a  cer- 
tain percentage  in  full  of  their  claims,  which 
was  to  be  "carried  out"  within  a  certain 
time,  means  the  performance  of  the  contract 
within  the  time  limited,  by  executing  the 
notes  and  mortgage  for  which  provision 
was  made,  and  not  assent  "To  assent  is 
one  thing;  to  perform  is  another.  Assent 
to  a  proposition  creates,  but  does  not  carry 
out,  a  contract.  Without  assent  there  is  no 
contract,  but  assent  is  not  performance. 
Until  assent,  there  is  no  contract  to  be  per- 
formed. To  carry  out  a  contract  is  more 
than  the  signing  and  delivery.  Carrying  out 
comes  after  the  execution  of  the  contract 
It  is  performance."  Cartmel  t.  Newton,  79 
Ind.  1,  2. 

CABBY  TO   SELIs. 

WTiere  a  servant  of  a  licensed  tea  dealer 
was  sent  through  the  neighborhood  to  solicit 
orders  for  tea,  and  was  subsequently  sent 
to  deliver  small  parcels  in  pursuance  of 
such  orders,  this  was  not  a  "carrying  to  sell," 
within  the  meaning  of  50  Geo.  Ill,  c.  51, 
relating  to  hawkers  and  peddlers,  and  re- 
quiring a  license.  King  v.  McKnight,  10 
Barn.  &  C.  734. 

CABBY  WITH  IT. 

Act  Cong.  June  3,  1864,  f  30,  providing 

that  national  banks  receiving  a  greater  rate 

of  interest  than  allowed  by  the  state  where 

.  the  bank  is  located  shall  forfeit  the  entire 


by  operation  of  law,  without  reference  to  any 
agreement  Cassell  v.  Lexington,  H.  &  P. 
Turnpike  Road  Co.  (Ky.)  9  S.  W.  502,  506. 

CABBYING  ABMS  OB  WEAPONS. 

To  constitute  the  offense  of  carrying 
arms,  within  the  meaning  of  Act  1870,  c. 
13,  prohibiting  the  carrying  of  arms,  the 
weapons  must  be  carried  as  arms.  The  in- 
tent with  which  the  weapon  is  carried  must 
be  that  of  going  armed  or  being  armed. 
Page  V.  State,  50  Tenn.  (3  Heisk.)  198»  200, 
note. 

CABBYING  CONC£AI£D  WEAPONS. 

See  "Carrying  Arms  or  Weapons"; 
"Habitually  Carrying  Concealed  Weap- 
ons." 

Carrying  weapons  about  the  person,  see 
"About  the  Person." 

A  carrying  of  concealed  weapons,  with- 
in the  meaning  of  the  statute  prohibiting 
such  an  act,  is  shown  by  the  mere  fact  of 
having  a  weapon  upon  the  person.  State  v. 
Carter,   36  Tex.   89,   90. 

The  term  "carrying  concealed  weapons," 
in  the  meaning  of  a  statute  prohibiting  the 
carrying  of  such  weapons,  is  to  be  construed 
as  meaning  carrying  concealed  weapons  for 
the  purpose  of  use,  and  therefore  the  carry- 
ing of  a  pistol,  not  for  use  as  a  weapon, 
but  only  for  the  purpose  of  delivering  it  to 
the  owner,  is  not  criminal.  State  v.  Rob- 
erts, 39  Mo.  App.  47,  48. 

Carrying  concealed  weapons,  within  the 
meaning  of  the  statute  making  such  act 
criminal,  means  a  carrying  for  use,  and  does 
not  embrace  a  mere  carrying  for  the  pur- 
pose of  sport  State  t.  Murray,  39  Mo.  App. 
127,  128. 

A  person  who  purchased  two  pistols  in 
a  town,  and,  for  the  purpose  of  obtaining 
balls  for  the  pistols,  was  carrying  them  from 
the  store  where  he  purchased  them  to  one 
or  more  places  where  ammunition  was  sold, 
and  from  thence  to  his  home,  some  miles 
distant,  was  not  "carrying  a  pistol,"  within 
the  meaning  of  Act  April  12,  1871,  prohibit- 
ing the  carrying  of  pistols  on  the  person. 
Waddell  v.  State,  37  Tex.  354,  355. 

A  statute  prohibiting  the  carrying  of 
arms  means  carrying  arms  with  a  view  of 
being  armed  and  ready  for  offense  or  de- 
fense in  case  of  a  conflict  with  another,  and 
hence,  where  one  borrowed  a  pistol  for  the 
purpose  of  Joining  In  a  chase  after  a  bear, 
and  returned  the  pistol  soon  after  the  return 
from  the  chase,  he  was  not  going  armed, 
in  the  sense  of  the  statute.  Moorefield  y. 
State,  73  Tenn.  (5  Le^)  348. 
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Carrying  a  pistol  is  not  within  the  stat- 
ute, where  a  person  buys  it  on  one  side  of 
a  public  street,  and  carries  it  to  his  res- 
idence, on  the  other  Christian  y.  State,  87 
Tex.  476.  476. 

A  carrying  of  concealed  weapons,  with- 
in the  meaning  of  the  statute  prohibiting 
such  an  act,  is  not  shown  by  evidence  that 
defendant  found  a  pistol,  and  carried  it  to 
his  home  concealed  in  his  pocket  Mangun 
y.  State,  15  Tex.  App.  362,  363. 

Where  a  merchant  purchases  a  pistol 
with  a  view  to  trade,  and  carries  it  from  one 
store  in  a  town  to  another  for  the  purpose 
of  having  it  packed  with  other  goods,  he  is 
not  guilty  of  carrying  concealed  weapons, 
though  he  thoughtlessly  puts  it  in  his  pocket. 
State  v.  Gilbert,  87  N.  C.  527,  529,  42  Am. 
Rep.  518. 

There  is  a  carrying  of  concealed  weap- 
ons, within  the  meaning  of  the  statute  pro- 
hibiting such  a  carrying,  in  carrying  a  broken 
and  inefficient  pistol  for  the  purpose  of  hav- 
ing it  repaired;  and  certainly  this  is  so  if, 
on  his  way  to  or  from  the  shop,  the  in- 
dividual superadds  to  his  original  purpose 
and  intention  a  resolution  to  produce  the 
pistol  suddenly  and  use  It  in  making  a  hos- 
tile demonstration  against  one  whom  he  hap- 
pens to  encounter  while  he  has  his  pistol 
concealed.  Crawford  y.  State,  21  S.  B.  992, 
94  Ga.  772. 

Act  April  12,  1871,  prohibiting  the  carry- 
ing of  a  pistol,  refers  to  all  cases  where  a 
pistol  is  carried  under  circumstances  not  ex- 
pressly excepted  by  the  language  of  the 
act,  and  the  fact  that  the  accused  considered 
it  necessary  to  carry  a  pistol  for  his  con- 
venience or  protection  is  no  defense.  Rey- 
nolds V.  State,  1  Tex.  App.  616^  6ia 

One  who,  after  arriving  at  a  public 
gathering,  comes  into  the  possession  of  a 
pistol,  does  not  render  himself  liable  to 
prosecution  under  Pen.  Code,  f  342,  prohibit- 
ing any  one,  except  certain  designated  offi- 
cers of  the  law,  from  carrying  a  pistol  about 
his  person  to  any  public  gathering  in  this 
state.  Modesette  y.  State,  115  Ga.  582,  584, 
41  S.  B.  992. 

The  word  "carries,"  as  used  in  Code,  f 
8274,  providing  that  any  one  who  carries 
concealed  about  his  person  a  pistol  or  fire- 
arm shall  be  fined,  etc.,  is  synonymous  with 
"bears,"  and  hence  one  who  has  in  a  vest 
pocket  a  pistol  is  carrying  the  arm,  within 
the  sense  of  the  statute.  Owen  y.  State, 
81  Ala.  387,  889. 

CART. 

"Cart,"  as  used  in  a  statute  exempting 
Irom  execution  one  horse,  one  ox,  and  cart, 
means  a  carriage  in  general,  though  in  its 
primary  and  ordinary  acceptation  it  signifies 


a    carriage   with    two   wheels.     Favers  v. 
Glass,  22  Ala.  621,  624,  58  Am.  Dec  272. 

Within  the  statute  exempting  a  cart  or 
truck  wagon,  a  cart  does  not  include  a  ped- 
dler's wagon,  to  be  used  in  trade  from  place 
to  place,  with  a  body  hung  on  springs,  with  a 
drawer  behind  and'  doors  at  the  sides,  and  a 
railing  around  the  top,  and  a  dasher  in 
front    Smith  y.  Chase,  71  Me.  1G4, 165. 

CABTAGS. 

Cartage  is  a  charge  made  for  the  ex- 
pense of  delivering  goods  from  a  car  whea 
the  purchaser  did  not  take  them  on  tbe 
track.  Everingham  v.  Halsey,  78  N.  W.  220, 
221,  108  Iowa,  709. 

CARTEL  VESSEL 

A  cartel  vessel  is  a  vessel  commissioned 
in  time  of  war  to  exchange  the  prisoners  of 
two  hostile  powers,  or  to  carry  any  particu- 
lar proposal  from  one  to  carry.  She  is  a 
neutral  licensed  vessel,  and  all  persons  con- 
cerned in  her  navigation,  on  the  particular 
service  in  which  both  belligerents  have  em- 
ployed her,  are  neutral  in  respect  to  both, 
and  under  the  protection  of  both.  She  can- 
not carry  on  commerce  under  the  protection 
of  her  flag,  because  this  was  not  the  business 
for  which  she  was  employed,  and  for  which 
the  immunities  of  that  flag  of  truce  were 
granted  to  her.  All  contracts  made  for  the 
equipping  and  flttlng  out  of  a  cartel  vessel 
are  to  be  considered  as  contracts  made  be- 
tween friends,  and  hence  enforceable  in  the 
tribunalj  of  either  belligerent  having  juris- 
diction of  the  subject  Crawford  v.  The  Wil- 
liam Penn  (U.  S.)  6  Fed.  Cas.  778,  78a 

CARTON. 

The  carton  in  which  gloves  and  hosiery 
are  placed  is  a  box  or  cover  in  which  the 
goods  are  contained,  within  the  meaning  of 
Act  March  8,  1883,  f  7,  repealing  the  law 
imposing  a  duty  on  the  usual  box  or  covering 
of  imported  goods.  Oberteuflfer  v.  Robert- 
son, 6  Sup.  Ct  462,  470,  116  U.  &  489,  29 
L.  Ed.  706. 


CARTWAY. 

A  "cartway**  Is  as  distinct  as  possible 
from  a  public  highway.  Indeed,  it  Is  a  way 
established  by  law  for  a  person  who  has  not 
the  benefit  of  a  public  highway,  and  for 
tnat  reason  alone;  and  where  an  indictment 
<fharges  the  obstruction  of  a  common  and 
public  highway,  and  the  proof  is  that  the 
way  obstructed  was  a  private  cartway,  there 
was  a  fatal  variance.  State  y.  Purify,  86  N. 
C.  681,  682. 

In  a  new  country  the  highways  alone 
were  of  much  importance.    These  were  laid 
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off  and  established  by  order  of  court,  and 
kept  up  at  the  public  charge.  To  the  high- 
ways were  added  cartways  for  persons  who 
occupied  land  to  which  there  was  no  public 
highway,  "these  were  also  laid  out  and 
established  by  order  of  the  court,  and  when 
established  were  for  public  use,  as  well  as 
for  the  use  of  the  Individuals  at  whose  in- 
stance they  were  ordered.  Boyden  ▼.  Achen- 
back.  79  N.  C.  639,  541« 

CASE. 

Afl  eontents  of  oase  or  paekaffe. 

Defendant  was  convicted  under  an  In- 
dictment charging  him  with  receiving  stolen 
property,  and  described  the  property  as  two 
cases  of  cigars;  but  the  evidence  showed 
that  he  received  loose  cigars  after  the  cases 
of  cigars  had  been  stolen  and  those  he  re- 
ceived taken  out  of  the  cases  by  other  par^ 
ties.  It  was  held  that  the  word  "case,"  as 
used  here,  was  not  shown  to  have  a  recog- 
nized meaning,  as  denoting  packages  con- 
taining a  certain  number  or  quantity  of 
cigars,  and,  even  if  it  had  such  meaning,  it 
should  still  be  construed  as  descriptive  of  a 
case  containing  cigars,  and  not  of  a  certain 
number  of  cigars,  without  reference  to  their 
packing,  and  hence  the  charge  in  the  In- 
dictment was  not  sustained  by  the  proof. 
Gabriel  v:  State  (Fla.)  32  South.  779,  780. 

Afl  eoTerias,  box,  or  sheatli. 

The  word  "case,"  as  used  in  a  claim  for 
a  patent,  reciting  that  it  was  for  the  ap- 
paratus therein  described,  for  drying  gravel 
and  sand,  consisting  of  the  fire  chamber, 
flues,  heating  pipes,  and  case,  all  construct- 
ed and  arranged  substantially  as  set  forth, 
means,  as  defined  by  Webster,  '*a  covering, 
box,  or  sheath."  A  screen  in  the  bottom  of 
the  box  or  frame  in  which  the  wet  sand  or 
gravel  was  placed  to  be  dried,  which  was 
not  a  covering  or  sheath  for  the  apparatus, 
was  not  a  part  of  the  case,  so  as  to  be  in- 
cluded within  the  claim  Bradley  t.  Bull 
<U.  S.)  19  Fed.  913.  914. 


CASE  (In  Practice). 


See  "Agreed  Case";  "Cause  (In  Prac- 
tice)"; "Civil  Action  — Case  — Suit  — 
etc.";  "Claim  Cases";  "Criminal  Case 
or  Cause";  "Divorce  Case";  "Equity 
Cases";  "Extraordinary  Case";  "In 
Case";  "In  Case  of  Death";  "Moot 
Case";  "Remedial  Cases";  "Special 
Case." 

All  cases,  see  "All." 

Any  case,  see  "Any." 

Other  cases,  see  "Other.*' 

A  case  is  a  contested  question  before  a 
court  of  justice;  a  suit  or  action;  a  cause. 
It  is  defined  by  Webster  to  be  a  state  of  facts 


sion-— especially  a  cause  or  a  suit  in  court. 
Smith  V.  City  of  Waterbury,  7  Atl.  17,  19, 
54  Conn.  174;  Southwick  v.  Southwlck,  49 
N.  Y.  510,  617;  Ex  parte  Towles,  48  Tex.  413, 
433;  Slaven  v.  Wheeler,  58  Tex.  23,  25; 
Home  Ins.  Co.  v.  Northwestern  Packet  Co., 
32  Iowa,  223,  236,  7  Am.  Uep.  183. 

A  case  "is  a  question  contested  before  a 
court  of  Justice  in  an  action  or  suit  at  law 
or  in  equity.  The  primary  meaning  of  the 
word,  according  to  the  lexicographers,  is 
cause.  Wben  applied  to  legal  proceedings.  It 
imports  a  state  of  facts  which  furnish  occa- 
sion for  the  exercise  of  the  jurisdiction  of  a 
court  of  justice.  In  this,  its  generic  sense, 
the  word  includes  all  cases,  special  or  other- 
wise." Buell  V.  Dodge,  63  Cal.  653,  654; 
Kundolf  V.  Thalheimer,  12  N.  Y.  (2  Kern.) 
593,  596. 

The  word  "case,"  as  used  in  Code  1873, 
S  2529,  providing  a  time  in  which  to  bring 
actions  for  relief  on  grounds  of  fraud  in 
cases  heretofore  solely  cognizable  in  a  court 
of  chancery,  means  a  contested  question  in 
a  court  of  justice,  and  does  not  refer  to  the 
action,  or  to  the  form  thereof,  but  to  the 
questions  and  rights  involved.  Oebhard  v. 
Sattler,  40  Iowa,  152,  166. 

The  term  "cases,"  as  used  in  Const,  art 
3,  f  2,  providing  that  federal  courts  shall 
have  jurisdiction  of  cases  arising  under  the 
Constitution  or  laws  of  the  United  States, 
"is  not  limited  in  its  meaning  to  a  case  In 
which  a  party  comes  into  court  to  demand 
something  conferred  on  him  by  the  Consti- 
tution or  law,  but  is  used  in  its  more  ex- 
tended sense,  as  meaning  a  right  of  one  par- 
ty as  well  as  of  the  other,  and  may  be  said 
to  arise  under  the  Constitution  or  a  law  of 
the  United  States*  whenever  its  correct  de- 
cision depends  on  the  construction  of  either.''' 
Cohens  v.  Virginia,  19  U.  S.  (6  Wheat)  264, 
378,  6  L.  Ed.  257. 

Under  the  Constitution  of  the  United 
States,  declaring  that  the  judicial  power  of 
the  federal  courts  shall  extend  to  all  "cases 
in  law  and  equity"  arising  under  this  Con- 
stitution, the  laws  of  the  United  States,  and 
treaties  made  or  which  shall  be  made  under 
their  authority,  this  clause  enables  the  ju- 
dicial department  to  receive  jurisdiction  to 
the  full  extent  of  the  Constitution,  laws,  and 
treaties  of  the  United  States,  when  any  ques- 
tion respecting  them  shall  assume  such  a 
form  that  the  judicial  power  is  capable  of 
acting  on  it  That  power  is  capable  of  act- 
ing only  when  the  subject  is  submitted  to 
it  by  a  party  who  asserts  his  rights  in  the 
form  prescribed  by  law.  It  is  then  a  case. 
Osborn  v.  United  States  Bank,  22  U.  S.  (9 
Wheat.)  738,  822,  6  L.  Ed.  204. 

Under  Const  U.  S.  art  3,  f  2,  providing 

that  the  judicial  power  shall  extend  to  all 

'cases  in  law  and  equity"  arising  under  the 


involving  a  question  for  discussion  or  deci- 1  Constitution  or  laws  of  the  United  States, 
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and  treaties  made  or  which  shall  be  made 
under  their  authority,  etc.,  the  words  mean 
all  cases  in  law  and  equity  in  any  court  with- 
in the  United  States,  whether  state  or  fed- 
eral, in  which  a  right  of  action  or  a  defense 
arises  or  is  claimed  under  the  Constitution, 
laws,  or  treaties  of  the  United  States.  A 
case  in  law  or  equity  consists  of  the  right  of 
one  party  as  well  as  of  the  other,  and  may 
be  truly  said  to  arise  under  the  Constitu- 
tion or  a  law  of  the  United  States  when- 
ever Its  correct  decision  depends  on  the  con- 
struction of  either.  Ableman  y.  Booth,  11 
Wis.  498,  508. 

A  case  is  a  suit  in  law  or  equity  insti- 
tuted according  to  the  regular  course  of  ju- 
dicial proceedings;  and  when  it  involves  any 
question  arising  under  the  Constitution, 
laws,  or  treaties  of  the  United  States,  it  Is 
within  the  judicial  power  confided  to  the 
Union  under  Const.  U.S.  art.  8,  S  2.  Pacific 
Steam  Whaling  Co.  v.  United  States,  23  Sup. 
Ct  154,  155,  187  U.  S.  447,  47  L.  Ed.  253 
(dthig  Osborn  v.  Bank  of  Utited  States,  22 
U.  S.  [9  Wheat]  738,  6  L.  Ed.  204). 

A  "case,"  In  ordinary  parlance,  is  that 
which  falls,  comes,  or  happens;  an  event; 
also  a  state  of  things  involving  a  question 
for  discussion;  and  an  offense  committed  by 
a  party  while  in  the  naval  service  is  a  case 
arising  in  the  naval  forces,  within  the  mean- 
ing of  those  terms  as  used  in  the  fifth  amend 
ment  to  the  Constitution,  and  Congress  has 
power  to  authorize  the  trial  of  such  an  of- 
fense by  a  court-martial  under  such  amend- 
ment In  re  Bogart  (U.  S.)  3  Fed.  Cas.  79(5, 
799. 

The  term  "cases  and  controversies,"  as 
used  in  the  Constitution  of  the  United  States, 
embraces  claims  or  contentions  of  litigants 
brought  before  the  court  for  adjudication  by 
regular  proceedings  established  for  the  pro- 
tection or  enforcement  of  rights,  or  the  pre- 
vention, redress,  or  punishment  of  wrongs. 
Interstate  Commerce  Commission  v.  Brim- 
son,  154  U.  S.  447,  475.  14  Sup.  Ct  1125,  38 
L.  Ed.  1047;  Smith  v.  Adams,  9  Sup.  Ct  566, 
568,  130  U.  S.  167,  32  L.  Ed.  895.  Whenever 
the  claim  or  contention  of  a  party  takes  such 
a  form  that  the  judicial  power  is  capable  of 
acting  upon  it  then  it  has  become  a  ease  or 
controversy.  Smith  v.  Adams,  9  Sup.  Ct 
566,  568,  130  U.  S.  167,  32  L.  Ed.  895. 

A  "case"  arises,  within  the  meaning  of 
the  Constitution  giving  the  federal  courts 
jurisdiction,  as  well  when  defendant  seeks 
protection  under  a  law  of  Congress  as  when 
a  plaintifl!  goes  into  court  to  demand  some 
right  confeiTed  by  law.  Jones  v.  Seward 
(N.  Y.)  26  How.  Prac.  433,  435. 

Where  there  is  a  plaintifl!  capable  of 
suing,  a  defendant  who  has  no  personal  ex- 
emption from  suit,  and  a  cause  of  action  cog- 
nizable in  the  court,  there  is  a  "case,"  within 
the  meaning  of  that  term  as  defined  by  ju- 


dicial decisions.    United  States  y.  Lee,  1  Sup. 
Ct  240,  260,  106  U.  S.  196,  27  L.  Ed.  171. 

Where  a  sale  of  land  was  absolutely 
void  for  fraud,  so  that  those  claiming  under 
it  could  not  maintain  an  action  to  recover  the 
property,  the  sale  and  deed  executed  there- 
on would  amount  to  no  sufilcient  defense  to 
the  recovery  of  the  property  in  an  action  at 
law  by  plaintiffs;  hence  their  rights  and  the 
questions  involved  therein  are  not  solely  cog- 
nizable in  a  court  of  chancery,  within  Code 
1873,  S  2529,  subd.  4,  providing  that  ac- 
tions for  relief  on  the  ground  of  fraud  in 
cases  heretofore  solely  cognizable  in  a  court 
of  equity  are  barred  in  five  years,  and  sec- 
tion 2530,  providing  that  in  actions  for  relief 
on  the  ground  of  fraud  the  cause  of  action 
shall  not  be  deemed  to  have  accrued  until 
the  fraud  complained  of  shall  have  been  dis- 
covered by  the  party  aggrieved.  The  word 
"case"  here  means  a  contested  question  in  a 
court  of  justice.  Bouv.  Law  Diet  It  does 
not  refer  to  the  action,  or  the  form  thereof, 
or  the  character  it  may  assume  on  account  of 
the  forum  in  which  it  is  prosecuted,  but  to 
the  questions  and  rights  Involved.  Gebhard 
V.  Sattier,  40  Iowa,  152,  155. 

Afl  aotiLon,  eaiuie»  or  suit. 

"Case"  and  "cause"  are  used  as  syn- 
onyms in  statutes  and  judicial  decisions, 
each  meaning  a  proceeding  in  court;  a  suit; 
an  action.  Blyew  v.  United  States.  80  U.  S. 
(13  Wall.)  581,  595,  20  L.  Ed.  638;  Theisen  v. 
Johns,  72  Mich.  285,  293,  40  N.  W.  727,  730: 
Erwin  v.  United  States  (U.  S.)  37  Fed.  470, 
479,  2  L.  R.  A.  229. 

"Cases"  primarily  means  or  includes 
"causes."  Cases  arishig  In  justice  court  are 
causes — ^mostly  common-law  causes.  Ben- 
son y.  Cromwell  (N.  Y.)  26  Barb.  218,  221. 

The  word  "cases,"  as  used  in  Const  art 
6,  S  14,  giving  the  county  court  jurisdiction 
in  cases  arising  in  justices'  courts  and  in 
special  cases,  but  no  original  civil  jurisdic- 
tion, except  in  such  special  cases,  "was  a 
more  appropriate  word  than  'causes,'  for  it 
includes  not  only  causes,  but  special  proceed- 
ings, and  is  more  commonly  used  as  inclod- 
Ing  equity  as  well  as  common-law  actions 
than  the  word  'causes'  Is.  'Cases  in  equity* 
is  a  more  familiar  phrase  than  'causes  hi  eq- 
uity.' "  Benson  v.  Cromwell  (N.  Y.)  26  Barb. 
218,  222. 

There  is  no  distinction  between  the  term 
"action,"  as  usually  employed  by  the  mem- 
bers of  the  profession  and  writers  on  law, 
and  the  word  "case,"  in  Rev.  Code,  c  lOG,  I 
12,  providing  that  it  shall  not  be  necessary 
to  set  forth  in  any  manner  the  place  in  which 
an  act  is  done,  unless  from  the  nature  of  the 
case  the  place  may  be  material  A  "case,"  as 
here  referred  to,  and  the  word  employed  hn- 
ports,  means  a  civil  action  of  some  form  and 
nature  between  two  or  more  parties  in  a 
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court  of  law,  either  decided  or  still  pending, 
which  may  be  of  dlCFerent  kinds,  but  the  first 
and  most  prominent  distinction  between 
them,  when  they  differ  from  each. other,  is 
the  form  and  legal  nature  of  the  action  In 
which  the  case  is  instituted,  and  the  best 
general  indication  of  this  distinction  in  the 
nature  of  these  different  cases  in  courts  of 
law  is  the  different  forms  of  action  in  which 
they  are  commenced.  The  pleadings  also 
vary  very  considerably  In  these  various  ac- 
tions and  cases  at  common  law,  with  the 
several  forms  of  action  appropriately  adapt- 
ed to  them,  and  with  the  issues  of  fact  as 
well  as  law  joined  and  presented  in  the 
pleadings;  but»  whatever  may  be  the  form 
of  the  action,  or  the  difference  of  the  plead- 
ings in  it  from  those  in  any  other  action,  each 
l8  alike  usually  termed  a  "case"  or  an  "ac- 
tion at  law,"  and  they  usually  Import  one 
and  the  same  thing.  Parvis  v.  Truax  (Del.) 
32  Ati.  1050,  1051,  7  Houst  675. 

"Oase,"  in  the  Revised  Statutes,  is  in- 
disputably used  as  synonymous  with  "cause" 
or  "action,"  and  is  not  to  be  construed  as 
meaning  merely  a  special  proceeding,  and 
not  as  embracing  actions.  Beecher  v.  Allen 
(N.  Y.)  6  Barb.  169.  173. 

Though  in  its  more  ordinary  significa- 
tion meaning  a  state  of  facts  involving  a 
question  for  discussion  and  decision,  when 
used  in  an  order  of  court  transferring  a  case 
to  another  tribunal,  the  word  "case"  means 
an  action  or  cause  in  court.  Wingate  v.  Hay- 
wood, 40  N.  H.  437,  445. 

A  case  is  a  suit  or  action — a  cause — but 
though  a  proceeding  to  set  aside  the  probate 
of  a  will  is  called,  in  Civ.  Code  Proc.  S  1314, 
a  "case,"  yet  such  proceeding  is  not  an  action, 
as  defined  in  the  Code.  In  re  Joseph's  Es- 
tate, 50  Pac.  768,  118  Cal,  660. 

The  Constitution,  requiring  the  Court  of 
Appeals  to  file  an  opinion  In  writing  in  every 
case,  contemplated  some  action  by  the  tri- 
bunal which  should  be  effective  and  binding 
on  the  parties  on  both  sides  of  a  cause 
brought  there  by  appeal  or  writ  of  error. 
State  V.  Shields,  49  Md.  301,  304. 

"Case"  and  "suit"  mean  the  same  thing, 
and  an  affidavit  that  a  party  has  a  just  de- 
fense on  the  merits  of  the  case  means  a 
just  defense  on  the  merits  of  the  suit  New 
Brunswick  Steamboat  &  Canal  Transp.  Co.  v. 
Baldwin.  14  N.  J.  Law  (2  J.  S.  Green)  440, 
443. 

In  court  a  "case"  is  philological ly  a  suit 
in  court  Suits  are  remedies  by  which  wrongs 
are  redressed  or  rights  recovered.  City  of 
Baltimore  v.  Ritchie,  51  Md,  233,  245. 

The  word  "case"  is  more  comprehensive 
In  meaning  in  common  parlance  than  either 
"suit"  or  "action,"  and  includes  applica- 
tions for  divorce,  and  for  establishment  of 
highways,  applications  for  support  of  rela- 


tives, and  other  special  proceedings  unknown 
to  the  common  law.  Gold  t.  Vermont  Cent 
B.  Co..  19  Vt  478,  484. 

The  word  "cases"  In  the  proviso  in  the 
act  of  Congress  creating  judicial  districts  In 
Indian  Territory,  and  providing  that,  In  all 
criminal  cases  where  courts  outside  of  the 
territory  shall  have  acquired  jurisdiction, 
they  shall  retain  jurisdiction,  means  actions. 
This  appears  not  only  from  its  immediate 
context,  but  from  a  comparison  of  the  pro- 
viso wherein  the  word  occurs  with  the  pre- 
ceding clause,  wherein  occurs  the  word  "of- 
fenses." United  States  v.  Lee  (XJ.  S.)  84  Fed. 
626,   630. 

The  word  "case,"  in  Code  Civ.  Proc.  S 
14,  providing  that  an  action  on  a  bond  given 
in  an  attachment  case,  injunction  case,  or 
any  case  whatever,  required  by  statute,  etc., 
is  used,  not  in  a  technical  sense  of  "cause," 
but,  rather,  in  the  sense  of  "instance."  The 
words  "attachment"  and  'injunction,"  as 
used  here,  are  not  adjectives.  They  are  used 
in  the  same  way  that  we  speak  of  replevin 
or  mandamus,  and  it  is  not  necessary  to 
employ  the  phrase  "a  replevin  case"  or  "a 
mandamus  case."  Crum  v.  Johnson  (Neb.) 
92  N.  W.  1054,  1055. 

The  words  "in  any  case,"  in  Code,  c.  50, 
§  91,  providing  that  "•  ♦  ♦  no  more  than 
one  new  trial  shall  be  granted  by  a  justice 
in  any  case,  mean  that  no  more  than  one 
new  trial  shall  be  granted  either  party  in 
any  suit  By  giving  to  the  words  "in  any 
case,"  its  phraseolo{;ical,  combined  with  its 
technical,  meaning,  rather  than  its  technical 
legal  meaning,  results  in  the  double  pui-pose 
of  allowing  one  new  trial,  and  only  one,  to 
either  party  in  any  suit  whether  tried  by  the 
justice  or  a  jury.  On  the  other  hand,  by 
restricting  it  to  its  technical  legal  meaning, 
it  is  rendered  possible  in  the  trial  of  every 
case  before  a  Justice,  for  the  existence  of 
two  opposite  verdicts.  Dickey  v.  Smith,  42 
W.  Va.  805,  809,  26  S.  B.  373,  375. 

The  word  "case,"  as  used  in  How.  Ann. 
St  S  2268,  providing  that  any  person  selling 
liquor  to  a  minor  imder  the  age  of  18  years 
shall  be  liable  for  actual  and  exemplary  dam- 
ages to  the  parent  in  such  sum,  not  less  than 
$50  In  each  case,  as  the  court  or  jury  shall 
determine,  is  synonymous  with  "cause,"  and 
it  cannot  be  said  that  the  Legislature,  in  fix- 
ing the  minimum  of  the  recovery,  intended 
to  make  the  penalty  for  each  sale  the  sum 
of  $50.  Theisen  v.  Johns,  72  Mich.  286,  293, 
40  N.  W.  727. 

As  allesatioiis  and  f  aets. 

Code  Cr.  Proc.  art  677,  requiring  that 
the  charge  of  the  court  shall  distinctly  set 
forth  the  law  applicable  to  the  case,  means 
the  case  as  made  by  the  evidence.  Chamber- 
lain V.  State,  8  S.  W.  474,  475,  25  Tex.  App. 
398;  Cooper  v.  State,  8  S.  W.  334,  335,  22 
Tex.  App.  419. 
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Within  a  statute  requiring  the  conrt  to 
give  to  the  Jury,  by  proper  Instractlons,  the 
law  applicable  to  the  case,  the  case  is  that 
which  is  charged  in  the  indictment  and  sup- 
ported by  the  evidence.  Serio  v.  State,  8  S. 
W.  784,  785,  22  Tex.  App.  633. 

An  affidavit  that  defendant  has  fully 
stated  the  facts  of  the  case  to  his  counsel 
means  that  he  has  fully  and  fairly  stated  the 
case  to  his  counsel.  Jordan  y.  Garrison  (N. 
Y.)  6  How.  Prac.  6,  8. 

Where  a  rule  provides  that  the  affidavit 
of  merits  must  state  that  the  party  deposing 
"has  fully  and  fairly  stated  the  case  to  his 
counsel,"  it  is  not  complied  with  by  an  affi- 
davit that  he  has  made  a  full  and  fair  state- 
ment of  all  the  facts  of  the  case  to  his  coun- 
sel. Brown  y.  St  John  (N.  Y.)  19  Wend.  617, 
619. 

All  prooeedinffs  in  aotlon  Inelnded* 

A  case  "is  a  state  of  facts  which  fur- 
nishes occasion  for  the  exercise  of  the  juris- 
diction of  a  court  of  Justice.  To  the  existence 
of  such  a  case  parties  are  necessary;  also 
pleadings  and  proceedings,  trials,  orders. 
Judgments,"  etc.  Oalderwood  y.  Peyser,  42 
Gal.  110,  115;  Comstock  Mill  &  Min.  Co.  y. 
Allen,  31  Pac.  434.  435,  21  Nev.  325.  The 
term  "case"  embraces  everything  from  the 
filing  of  the  complaint  to  the  entry  of  sat- 
isfaction of  the  Judgment.  They  are  all 
steps  in,  or  parts  of,  the  same  case.  C019- 
stock  Mill  &  Min.  Co.  y.  Allen,  31  PaO.  434, 
21  Nev.  325. 

The  word  "cases,"  as  used  in  Const  art. 
5,  S  3,  declaring  that  each  circuit  court  shall 
consist  of  a  president  and  two  associate 
Judges,  and  providing  that  in  the  absence  of 
certain  Judges  the  others  shall  be  competent 
to  hold  a  court,  except  in  capital  cases, 
should  be  construed  to  embrace  all  the  stages 
of  criminal  proceedings  from  the  impaneling 
of  the  grand  Jury  to  the  execution  of  the  final 
sentence,  and  is  not  synonymous  with  pros- 
ecution, so  as  to  exclude  the  proceedings 
prior  to  the  Indictment'  Cook  v.  State  (Ind.) 
7  Blackf.  165. 

Judiciary  Act  1789,  c.  20,  S  34,  provid- 
ing that  the  laws  of  the  several  states,  ex- 
cept where  the  Constitution,  treaties,  or  stat- 
utes shall  otherwise  require  or  provide,  shall 
be  regarded  as  rules  of  decision  in  trials 
at  common  law  in  the  courts  of  the  United 
States  in  cases  where  they  apply,  will  not 
be  construed  to  apply  to  Judgments.  The 
statute  is  to  be  construed  "as  furnishing  a 
rule  to  guide  in  the  formation  of  its  Judg- 
ment, and  not  one  for  carrying  that  Judg- 
ment into  execution.  It  is  a  rule  of  decision, 
and  the  proceedings  after  Judgment  are  mere- 
ly ministerial."  Wayman  v.  Southard,  23  U. 
S.  (10  Wheat)  1,  22,  6  L.  Ed.  253. 

The  term  "case,"  as  used  in  Rev.  St  f 
838  [U.  S.  Comp.  St  1901,  p.  644],  providing 


that  for  the  expenses  incurred  and  servicei 
rendered  in  all  cases,  where  it  was  decided 
not  to  bring  suit  the  district  attorney  shaU 
receive  and  be  paid  from  the  treasury  siicb 
sum  as  the  Secretary  shall  deem  Just  and 
reasonable,  upon  a  certificate  of  the  Judge 
before  whom  such  cases  are  tried  or  dis- 
posed of,  should  be  construed  to  include  all 
complaints  reported  by  revenue  officers  to 
the  district  attorney  which  might  be  the  snb- 
Ject  of  the  final  determination  of  the  court 
by  trial  or  another  action  therein.  In  re 
Account  of  District  Attorney  (U.  S.)  23  Fed. 
26^  27. 

Applloatlon  to  Jvdse  at  ohamben. 

An  application  addressed  to  the  Judge 
at  chambers  was  not  a  case,  within  the  con- 
stitutional provision  that  equity  cases  shall 
be  tried  In  the  county  where  the  defendant 
resides  against  whom  substantial  relief  Is 
prayed.  Heath  y.  Miller,  44  S.  B.  13,  16, 
117  Ga.  854. 

As  ease  on  appeal* 

The  "case,"  as  used  in  a  statute  mention- 
ing the  papers  which  may  constitute  a  part 
of  the  Judgment  roll,  refers  to  the  case  to  be 
prepared  on  an  application  for  a  new  trial 
addressed  to  the  court  below,  and  not  to 
the  case  prepared  for  appeal.  If  the  word 
was  considered  to  mean  the  case  prepared 
for  argument  on  appeal,  it  would  be  impos- 
sible for  the  clerk  to  comply  with  the  re- 
quirement in  view  of  the  time  given  the  ap- 
pellant to  prepare  and  serve  the  case  for  ap- 
peal; but  if  the  word  "case"  was  consider 
ed  to  mean,  as  we  think  it  is  clear  it  should 
be,  the  case  prepared  for  motion  for  a  new 
trial  addressed  to  the  trial  court  there  will 
be  nothing  to  prevent  the  cleric  from  com- 
plying with  the  requirement.  Tribble  v. 
Poore,  6  S.  B.  577,  579,  28  S.  a  565. 

The  word  "case,"  as  used  in  Rev.  St 
1887,  S  8130,  providing  that  when  in  any 
such  case  the  Judgment  of  the  district  court 
is  affirmed  there  shall  be  taxed  as  part  of 
the  costs  in  the  case,  a  reasonable  attorney's 
fee,  the  word  refers  to  a  proceeding  in  error 
from  the  district  court  to  the  Supreme  Court 
Syndicate  Imp.  Co.  t.  Bradley,  44  Pac.  60, 
61,  6  Wyo.  171. 

As  oanse  of  aotlon* 

Under  the  provision  of  the  Code  permit- 
ting the  plaintiff  to  set  up  in  his  supplemental 
bill  facts  material  to  the  ''case"  it  is  said  that 
the  case  is  the  cause  of  action  set  up  In  bis 
complaint  Another  and  entirely  disthict 
cause  of  action  does  not  constitute  a  case. 
Swedish  American  Nat  Bank  y.  Dickinson 
Co.,  69  N.  W.  455.  459,  6  N.  D.  222,  49  L.  B.  A. 
285. 

The  word  "case,"  as  used  In  the  Code,  al- 
lowing an  amendment  by  inserting  "other  al- 
legations material  to  the  case/'  means  the 
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facts  stated  in  the  pleading,  as  constltatlng 
the  cause  of  action  or  defense;  and  the  alle- 
gations proposed  to  be  Inserted  by  amend- 
ment mnst  therefore  be  material  to  the  case 
already  made,  and  not  merely  material  to 
another  and  wholly  different  case.  Wood- 
mflf  V.  Dickie  (N.  Y.)  81  How.  Prac.  164, 
167. 

Contempt  proeeedinfl^ 

"  'Case'  is  synonymous  with  'cause,'  and 
means  any  question,  civil  or  criminal,  con- 
tested before  a  court  of  justice.  An  attach- 
ment against  a  defaulting  witness  or  juror 
for  contempt  of  court  is  an  independent  suit 
and  a  cause.  In  proceedings  for  contempts 
or  failure  to  obey  orders  or  writs  of  a  courts 
the  parties  have  a  right  to  be  heard,  and  to 
clear  themselves  of  the  charge  of  contempt, 
if  they  can.  Such  a  proceeding  is  commen- 
ced by  a  regular  process  of  the  court,  and 
there  is  a  question  to  be  contested  and  de- 
cided." Erwin  V.  United  States  (U.  S.)  87 
Fed.  470,  480,  2  L.  R.  A.  229 

An  order  of  a  probate  court  committing 
an  administrator  for  contempt  of  court  is  a 
final  determination  in  a  criminal  proceeding, 
and  such  procedure  presents  a  case  which 
may  be  revived  by  writ  of  error  both  at 
common  law  and  under  the  Constitution,  in 
the  absence  of  a  statute  authorizing  an  ap« 
peal.    Haines  v.  People,  97  111.  161,  176. 

CoatTorersy  or  question  dlstlnsulsltod* 

In  construing  the  provision  of  the  Consti- 
tution giving  United  States  courts  jurisdic- 
tion of  cases  in  law  and  equity,  cases  in 
admiralty  and  maritime  jurisdiction,  contro- 
versies to  which  the  United  States  shall  be 
a  party,  and  controversies  between  two  or 
more  states,  or  between  citizens  of  one  state 
and  another  state,  etc.,  the  Supreme  Court, 
In  Cohens  v.  Virginia,  19  U.  S.  (6  Wheat.) 
264,  5  L.  Ed.  257,  determined  that  the  word 
••suit"  Is  not  so  broad  as  the  word  "contro- 
versy," because  it  determined  that  a  writ  of 
error  could  be  maintained,  though  it  was  not 
a  suit,  and  yet  it  could  not  be  denied  that  it 
was  a  controversy.  Mr.  Justice  Iredell,  in 
Chlsholm  V.  Georgia,  2  U.  S.  (2  Dall.)  419, 
431,  432,  1  L.  Ed.  440,  distinguished  between 
the  word  "controversies"  and  the  word 
"cases"  in  this  connection,  by  confining  the 
former  to  such  as  are  of  a  civil  nature;  but 
this  change  in  language  from  the  word 
"cases"  to  the  word  "controversies"  will  be 
found  to  have  been  a  mere  matter  of  style, 
and  to  have  no  relation  to  any  limitation  or 
extension  of  the  class  of  questions  to  be 
adjudicated.  So  long  as  this  section  of  the 
Constitution  speaks  especially  with  reference 
to  the  nature  of  the  questions  involved,  it 
uses  the  word  "cases,"  but,  when  it  considers 
more  particularly  proceedings  having  relation 
to  the  existence  of  parties,  it  uses  the  word 
"controversies,"  probably  because,  when  par- 
ties are  speaking   of   a   raid   against   each 


other,  the  literary  style  suggested  the  change. 
Under  such  construction,  a  writ  of  habeat 
corpus,  being  a  suit,  is  a  controversy,  with- 
in the  provisions  of  the  Constitution.  King 
V.  McLean  Asylum  of  the  Massachusetts 
General  Hospital  (U.  S.)  64  Fed.  331,  836,  12 
O.  C.  A.  145. 

The  Constitution  of  the  United  States 
gives  jurisdiction  to  the  courts  of  the  United 
States  over  "cases  in  law  and  equity,  cases 
of  admiralty  and  maritime  jurisdiction,  con- 
troversies between  two  or  more  states,  and 
controversies  between  citizens  of  difTerent 
states."  This  language  makes  a  distinction 
between  cases  or  suits,  on  the  one  hand,  and 
controversies,  on  the  other,  and  the  Supreme 
Court  has  repeatedly  and  explicitly  recognized 
the  distinction  thus  made.  The  doctrine  has 
been  settled  in  various  decisions  of  that  court 
that  if  a  suit  embraces  but  one  controversy, 
and  the  parties  to  it  on  either  side  are  not 
wholly  residents,  respectively,  of  different 
states,  the  suit  cannot  be  removed,  yet.  If 
in  the  suit  there  is  a  separable  controversy, 
the  parties  to  which,  actually  interested  in  the 
decision  of  It,  are  on  each  side  wholly  citizens 
of  different  states,  then  the  suit  may,  on  the 
petition  of  one  or  more  such  parties  to  the 
separable  controversy,  be  removed  into  the 
federal  court  Snow  v.  Smith  (U,  S.)  88  Fed. 
657,  658  (citing  Blake  v.  McKlm,  103  U.  S. 
836,  26  L.  Ed.  563;  Barney  v.  Lathan,  103  U. 
S.  206,  26  L.  Ed.  514). 

There  is  a  clear  distinction  between  a 
"case  arising  under  the  patent  laws"  and  a 
"question  arising  under  the  patent  laws." 
The  former  arises  when  the  plaintiff  in  his 
opening  pleading,  be  it  a  bill,  complaint, 
or  declaration,  sets  up  a  right  under  the 
patent  laws  as  ground  for  a  recovery;  the 
latter  may  appear  in  the  plea  or  answer,  or  in 
the  testimony.  The  determination  of  such 
question  is  not  beyond  the  competency  of  the 
state  tribunals.  Carleton  v.  Bird,  47  Atl.  154, 
156,  94  Me.  182. 

Decision  of  Jndse  as  arbitrator. 

Civ.  Code,  f  5527,  provides  that  either 
party  in  a  civil  case,  and  the  defendant  in  a 
criminal  proceeding,  may  except  to  any  sen- 
tence, judgment,  or  decision  or  decree  of  the 
court  or  judge  thereof.  Held,  that  the  Su- 
preme Court  has  no  power  to  review  a  deci- 
sion by  a  judge  unless  the  same  was  rendered 
in  a  civil  cause  or  criminal  proceeding,  and 
hence  cannot  review  a  decision  of  a  judge  act- 
ing merely  as  an  arbitrator.  Banlgan  t. 
Nebns,  106  Ga.  441,  32  S.  E.  337. 

Eleotion  contests. 

In  considering  the  validity  of  Rev.  St. 
1845,  S  224,  making  the  decision  of  a  circuit 
court  on  an  appeal  thereto  In  an  election 
case  final,  it  was  held  that  Const  art  5,  S 
5,  providing  for  the  original  jurisdiction  of 
the  Supreme  Court  in  certain  cases,  and 
that  such  court  shall  have  appellate  jurisdic- 
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tion  in  all  other  cases,  had  no  application, 
the  court  saying:  "Whether  this  clause  of 
the  Constitution  was  designed  to  give  to  this 
court  appellate  Jurisdiction  in  all  cases  ex- 
cept those  specified  in  which  it  is  given  orig- 
inal Jurisdiction,  not  subject  to  any  legisla- 
tive restrictions  or  limitations  in  that  regard, 
or  merely  to  define  the  general  character  of 
its  Jurisdiction  as  being  appellate  only,  ex- 
cept in  the  cases  specified,  it  is  not  neces- 
sary here  to  consider,  as  the  proceeding  to 
contest  an  election  under  our  statute  is  not 
a  *case,'  within  the  meaning  of  that  section 
of  the  Constitution.  This  is  merely  a  stat- 
utory proceeding  for  recanvasslng  the  votes 
cast  at  an  election,  in  which  the  illegal  votes 
may  be  registered,  and  those  which  are  legal 
may  be  counted,  and  the  result  ascertained; 
and  the  finding  of  that  result  is  not  a  'Judg- 
ment/ in  the  sense  In  which  that  term  is  used 
in  the  law  giving  the  right  to  prosecute  a 
writ  of  error,  nor  is  the  proceeding  by  means 
of  which  that  result  Is  reached  a  'case,'  with- 
in the  meaning  of  the  Constitution.  That 
term  would  refer  more  properly  to  an  action 
at  law  or  a  suit  in  chancery,  but  this  pro- 
ceeding is  neither  one  nor  the  other."  Moore 
V.  Mayfleld,  47  III.  167,   169. 

An  election  contest  is  not  a  "case,"  with- 
in the  meaning  of  Const  art  6,  S  12,  provid- 
ing that  the  circuit  courts  shall  have  original 
Jurisdiction  of  all  cases  in  law  and  equity. 
Douglas  V.  Hutchison,  55  N.  Q.  628,  629,  183 
111.  323. 

The  word  "case,"  in  Rev.  St.  p.  27,  glylng 
an  appeal  from  the  circuit  court  in  civil  and 
criminal  cases,  does  not  include  an  election 
contest.     French  v.  Llghty,  9  Ind.  475,  476. 

While  each  state  has  the  power  to  pre- 
scribe qualifications  of  its  officers  and  the 
manner  in  which  they  shall  be  chosen  and  the 
title  to  the  offices  shall  be  tried,  whether  in 
Judicial  courts  or  otherwise,  when  the  trial 
is  in  the  courts  it  is  a  "case,"  and,  if  a 
defense  is  interposed  under  the  Constitution 
or  laws  of  the  United  States,  the  Supreme 
Court  of  the  United  States  has  Jurisdiction. 
Boyd  V.  State,  12  Sup.  Ct  876,  382,  143  U.  S. 
135,  36  L.  Ed.  103. 

ICandamna. 

The  term,  "cases  cognizable  at  common 
law,"  as  used  in  Act  Cong.  April  7,  1874,  pro- 
viding for  the  practice  in  territorial  courts, 
and  declaring  that  no  party  shall  be  provided 
a  right  of  trial  by  Jury  in  cases  cognizable  at 
common  law,  does  not  include  proceedings  in 
mandamus.  Chumasero  y.  Potts,  2  Mont 
242,  259. 

As  each  party. 

The  word  "case"  has  various  meanings. 
In  a  legal  sense  it  means  suit,  but  in  its 
ordinary  usage  it  means  event  result,  hap- 
pening, side,   or  party.     In  Code,  c.  50,   S 


91,  providing  for  the  granting  of  a  new  trial 
in  the  case  on  certain  grounds,  and  provid- 
ing that  in  such  case  be  shall  appoint  a  time 
for  a  new  trial  and  Issue  a  venire  facias, 
but  no  more  than  one  trial  shall  be  granted 
by  a  Justice  in  any  case,  it  is  used  in  three 
senses.  The  first  one  denotes  the  suit  the 
second  one  denotes  the  event  and  the  third 
one  will  be  held  to  denote  the  party.  This 
construction  in  the  last  case  gives  to  each  of 
the  litigants  equal  opportunity  to  be  beard 
once,  but  after  the  case  has  been  decided 
twice  one  way  It  becomes  a  conclusive  finali- 
ty. It  is  not  a  case  on  trial,  but  a  case  of  a 
party  asliing  for  a  new  trial,  that  is  indicated. 
Dickey  v.  Smith,  26  S.  E.  373,  375,  42  W.  Va. 
805. 

Code  1897,  f  5314,  provides  that  an  at- 
torney appointed  to  defend  a  person  indicted 
for  a  felony  other  than  homicide  shall  re- 
ceive from  the  county  the  sum  of  $10  in 
full  for  his  services,  and  that  only  one  at- 
torney in  any  one  case  shall  receive  such 
compensation.  It  was  held  that  where  an 
attorney  was  appointed  to  defend  two  de- 
fendants. Jointly  Indicted  and  tried,  he  was 
entitled  to  a  statutory  fee  for  each,  there  be- 
ing In  legal  effect  two  appointments;  the 
word  "case'*  meaning  an  indictment  against 
any  one  person,  for  though  the  indictment 
may  be  Joint,  the  pleas  may  be  the  same,  or 
they  may  not  The  Issues  are  as  to  each, 
and  each  makes  his  personal  defense.  One 
may  be  convicted  and  the  other  acquitted, 
the  Judgment  In  its  co-operation  is  as  to  each 
so  far  as  punishment  or  penalty  Is  concerned. 
Separate  trials  may  be  awarded  and  had. 
If  both  are  convicted,  there  are  two  convic- 
tions. Clark  v.  Osceola  County,  78  N.  W. 
198,  199,  107  Iowa,  502. 

Afl  pending  suit. 

Code  1891,  c.  127,  f  4,  provides  that  at 
any  stage  of  any  case  an  execution  may  be 
issued  out  for  or  against  the  assignee  or  bene- 
ficiary party  to  show  cause  why  the  suit 
should  not  proceed  in  his  name.  Held,  that 
the  word  "case,"  as  well  as  the  word  "suit** 
means  a  pending  suit  Wells  v.  Graham,  39 
W.  Va.  605,  606,  20  S.  B.  576. 

Probate  prooeedljisa* 

A  proceeding  In  the  Supreme  Court  of 
the  District  of  Columbia,  Involving  the  valid- 
ity of  the  probate  of  a  will,  and  another  in- 
volving the  validity  as  a  will  of  a  paper  of- 
fered for  probate,  are  each  a  "case,**  within 
Rev.  St  D.  C.  S  772,  authorizing  the  review 
of  the  final  Judgment  or  decree  of  that  coart 
in  any  "case"  Involving  a  specified  amount 
On  the  determination  of  each  depends  rights 
of  property,  and  in  each  are  A&dversary  par- 
ties. There  can  be  no  reason  why  Congress 
should  extend  the  Jurisdictio^n  of  the  Supreme 
Court  to  proceedings  invo' iving  the  probate 
of  wills,  and  not  to  proceedings  Involving 
the  validity  of  an  histrumeSnt  offered  for  pro- 
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bate  as  a  will.    Ormaby  v.  Webb,  10  Sup.  Ct 
478,  482,  134  U.  S.  47,  33  L.  E(L  805. 

Tbe  term  "case"  Is  applied  by  the  Code 
of  Civil  Procedure  to  proceedings  of  distinct 
inquiry  and  determination  by  tbe  court  in 
matters  of  probate  as  well  as  tbe  matters 
of  more  formal  litigation,  and  is  used  in  a 
mucb  broader  and  less  technical  sense  than 
tbe  term  "action."  In  re  McFarland's  Es- 
tate, 20  Pac.  185,  189,  10  Mont  445. 

The  word  "case,"  as  used  in  tbe  Probate 
Code,  refers  to  a  subject-matter  which  by  tbe 
provisions  of  the  Code  is  cognizable  in  a 
county  court,  and  includes  every  proceeding 
therein  maintained  in  relation  to  the  same 
matter  or  estate.    Rev.  Codes  N.  D.  1890,  § 

6ica 

Special  proeeedlnss. 

The  word  "cases,"  as  used  in  Gen.  St 
fS  2425-2428,  allowing  the  prevailing  party 
costs  on  appeal  to  tbe  Supreme  Court  in  all 
classes  of  cases.  legal  and  equitable,  means 
special  proceedings,  as  contradistinguished 
from  actions.  Sease  T.  Dobson,  15  S.  £. 
703,  704,  36  S.  C.  554. 

In  common  parlance  the  word  "case" 
has  a  more  extended  meaning  than  the  word 
"suit"  or  "action,"  and  Includes  an  applica- 
tion for  divorce,  applications  for  the  estab- 
lishment of  highways,  applications  for  orders 
of  support  of  relatives,  and  other  special  pro- 
ceedings. Gold  Y.  Vermont  Cent  R.  Co.,  19 
Vt  478,  484. 

The  word  "case,"  in  section  40  of  the 
bankruptcy  act  (Act  July  1,  1898,  c.  541,  30 
Stat  556  [U.  S.  Comp.  St.  1901,  p.  3436])  pro- 
viding  that  referees  shall  receive  for  their 
services  a  certain  sum  for  each  case,  is  not 
used  in  a  technical,  restrictive,  legal  meaning, 
and  it  is  apparent  that  the  act  recognized  sep- 
arate estates,  and  intended  that  each  petition, 
set  of  schedules,  and  estate  should  in  the 
bankruptcy  court  constitute  separate  cases. 
Thus  where  a  partnership  applies  for  the  ben- 
eflt  of  the  bankruptcy  law,  and  files  a  petition 
for  the  adjudication  of  the  firm  as  such,  and 
also  separate  petitions  for  the  adjudication 
of  tbe  several  partners,  each  petition  with 
the  accompanying  schedules  constitutes  a 
separate  and  distinct  case.  In  re  Barden 
(U.  S.)  101  Fed.  553,  556. 

In  Codo^  S  178,  designating  what  issues 
shall  be  tried  before  a  jury  and  what  not, 
tbe  words  "in  other  cases"  refer  to  other 
civil  actions  or  suits,  not  to  special  proceed- 
ings created  and  regulated  by  statute. 
Clough  V.  Clougb,  61  Pac.  513,  515,  10  Colo. 
App.  433. 

A  proceeding  before  a  United  States 
commissioner  is  a  "case,"  within  a  statute 
providing  that  a  commissioner  shall  receive  a 
fee  for  hearing  and  deciding  the  case  of 
any  person  charged  with  crime.  Van  Duzee 
Y.  United  States  (U.  S.)  41  Fed.  571,  575. 


The  Issue  made  before  the  Circuit  Court 
on  the  application  of  the  Civil  Service  Com- 
mission for  an  order  to  compel  the  giving 
of  testimony  or  the  production  of  books  and 
papers  is  a  "case,"  or  "controversy,"  within 
tbe  meaning  of  the  federal  Constitution.  Peo- 
ple v.  Kipley,  49  N.  E.  229,  237,  171  111.  44, 
41  L.  R.  A.  775  (citing  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  447,  14 
Sup.  Ct  1125,  38  L.  Ed.  1047). 

A  statute  making  it  perjury  to  swear  to 
a  falsehood  in  a  "case  in  which  the  law  au- 
thorizes an  oath  to  be  administered"  is  not  to 
be  confined  to  suits  or  proceedings  strictly 
in  court  but  includes  any  instance  where 
the  law  authorizes  the  making  of  an  oath« 
United  States  v.  Volz  (U.  S.)  28  Fed.  Cas.  384, 
385. 

Tax  prooeedinss* 

The  definition  of  a  "case"  is  wider  than 
that  of  a  suit  or  criminal  prosecution  or  a 
proceeding  In  rem,  although  in  law  it  usual- 
ly applies  to  one  of  them.  It  may  embrace, 
however,  any  state  of  facts  involving  matters 
for  decision,  and  such  has  been  the  common 
practice.  Hence,  under  the  Constitution, 
providing  that  the  circuit  court  shall  have 
jurisdiction  in  all  civil  and  criminal  cases, 
the  exclusive  jurisdiction  of  which  may  not 
be  vested  in  some  other  court,  tbe  court  has 
jurisdiction  to  determine  the  sufficiency  of 
the  sureties  of  the  bond  of  a  collector  of 
taxes.    Oliver  v.  Martin.  36  Ark.  134,  139. 

A  proceeding  for  the  assessment  of  taxes 
is  not  a  "case,"  within  a  clause  giving  a 
writ  of  error  in  a  civil  case  where  the  matter 
is  of  greater  value  than  $100.  Mackin  v. 
Taylor  County  Court,  38  W.  Va.  338,  343,  18 
S.  E.  632. 

CASE  (Aotion  of). 

Actions  for  trespass  on  the  case  have 
been  abbreviated  so  as  to  be  called  simply 
"case";  so  that  under  a  statute  providing  that 
all  actions  at  law  whatsoever,  save  and  ex- 
cept actions  on  the  case  for  slander  or  libel, 
or  ti*espass  for  injuries  done  to  the  person, 
shall  survive,  actions  for  personal  injury, 
which  would  have  been  actions  of  trespass  on 
the  case  at  common  law,  do  not  survive. 
Munal  V.  Brown  (U.  S.)  7)  Fed.  967,  968. 

The  action  of  "case"  is  the  proper  rem- 
edy for  an  Injury  which  is  a  consequence  or 
the  collateral  effect  of  an  unlawful  act,  and 
it  is  distinguished  from  trespass  vi  et  armis 
in  that  the  latter  is  a  remedy  for  the  direct 
consequence  of  the  wrongful  act  Legaux  v. 
Feasor,  1  Yeates  (Pa.)  586,  587;  Taylor  y. 
Rainbow  (Va.)  2  Hen.  &  M.  423,  438;  Har- 
rington V.  Heath,  15  Ohio,  483,  485;  Leame  v. 
Bray,  3  East  593,  597;  Percival  v.  Hlckey  (N. 
Y.)  18  Johns.  257,  285,  0  Am.  Dec.  210. 

In  Leame  .v.  Bray,  3  East  593,  Le  Blanc, 
J.,  says  that  the  distinction  between  trespass 
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and  case  Is  that,  where  the  injury  is  imme- 
diate on  the  act  done,  trespass  lies,  but  where 
it  Is  not  immediate,  but  consequential,  then 
the  remedy  is  in  case.  Perdval  v.  Hickey  (N. 
Y.)  18  Johns.  257,  285,  9  Am.  Dec.  210. 

Case  Is  the  appropriate  remedy  where 
tbe  injury  proceeds  from  mere  negligence 
cvr  is  not  the  immediate  consequence  of  the 
tort,  and  hence  an  action  against  a  sheriff  for 
failure  to  permit  plaintifit  to  obtain  bail  is 
in  case.  Taylor  y.  Smith,  16  South.  629,  631, 
104  Ala.  587. 

"Where  the  term  'case*  is  adopted  in  a 
statute  or  otherwise,  an  action  for  a  tort 
in  foi*m  ex  delicto  is  generally  intended,  and 
not  an  action  in  form  ez  contractu;"  and 
hence  an  action  in  assumpsit,  though  orig- 
inating under  the  statute  of  Westminster, 
and  thus,  strictly  speaking,  an  action  on 
the  case,  is  not  generally  so  designated. 
State  V.  Harmon,  16  W.  Va.  116,  124. 

In  a  statute  limiting  the  time  for  com- 
mencing an  action  on  the  case  to  three  years, 
the  term  "case*'  is  a  generic  term  embra- 
cing many  difiterent  species  of  actions. 
"There  are  two,  however,  of  more  prominent 
use  than  any  other  form  whatever."  These 
are  "assumpsit"  and  **trover."  Steph.  PI. 
18.  Such  term,  as  used  in  such  statute,  in- 
cludes an  action  against  the  stockholders  of 
an  insolvent  bank  to  recover  on  their  stat- 
utory liability  for  the  debts  of  the  bank.  Car- 
rol y.  Green,  02  U.  S.  509,  518,  28  Ia  Ed.  738. 

CASE  (Aetion  on)* 

See  "Trespass  on  the  Case." 

The  history  of  the  "action  on  the  case," 
or  "special  action  on  the  case,"  as  it  was 
originally  called^  is  well  known  to  the  pro- 
fession. It  is  not  one  of  the  original  com- 
mon-law writs.  In  the  progress  of  judicial 
contestation,  it  was  discovered  that  there 
was  a  mass  of  tortious  wrongs,  unattended 
by  direct  and  immediate  force,  or  where  the 
force,  though  direct,  was  not  expended  on  an 
existing  right  of  present  enjoyment  for  which 
the  then  known  forms  of  actions  furnished 
no  redress.  The  action  on  the  case  was  in- 
stituted to  meet  this  want  It  may  then 
be  styled  a  suppletory,  personal  action,  ex 
delicto.  It  was  designed  to  be  residuary  in 
Its  scope,  but  is  always  classed  among  the 
actions  in  tort.  Mobile  Life  Ins.  Co.  v.  Ran- 
dall, 74  Ala.  170.  170. 

"Actions  on  the  case"  are  founded  on 
common  law  or  upon  acts  of  Parliament, 
and  lie  generally  to  recover  damages  for  torts 
not  comuuttcd  with  force,  actual  or  implied. 
1  Chit  PI.  133.  Mr.  Stevens  says  that  an 
action  on  the  case  lies  where  a  party  sues 
for  damages  for  any  wrong  to  which  tres- 
pass will  not  apply.  Judge  Bliss  says  that 
where  the  injury  Is  not  the  direct  result  of 
force,  but  grows  out  of  the  wrongful  act  of 
defendant,  the  action  is  trespass  on  the 
case,  often  called  "the  case."    Bliss,   Code 


PI.  S  9,  Bubd.  2.  The  right  of  action  agahist 
the  directors  of  a  national  bank  for  violation 
of  the  provisions  of  the  national  bank  act 
given  by  Rev.  St  §  5239  [U.  S.  Comp.  St  1901, 
p.  3515],  is  for  a  tort,  and  comes  within  the 
common-law  definition  of  actions  on  the  case. 
Cockrlll  V.  Butler  (U.  S.)  78  Fed.  679,  682. 

An  action  on  the  case  Is  a  well-kaowD 
action  in  form  ex  delicto.  It  is  brought  for 
a  tort,  and  is  distinguished  from  a  trespass, 
which  is  also  an  action  ex  delicto  and 
brought  for  a  tort  but  which  is  for  those 
committed  by  force  and  Immediately,  while 
the  action  on  the  case  is  for  those  not  com- 
mitted with  force  and  not  Immediately;  and 
such  is  its  use  in  a  statute  proyldlng  that 
damages  for  infringement  of  any  patent  may 
be  recovered  by  action  on  the  case.  Cramer 
V.  Fry  (U.  S.)  68  Fed.  201,  205. 

An  action  on  the  case  is  not  founded 
on  any  debt,  but  on  the  mere  justice  and 
conscience  of  the  plaintlfTs  right  to  cecover. 
It  Is  in  the  nature  of  a  bill  in  equity,  and. 
In  general,  whatever  will  in  equity  and  in 
conscience  preclude  the  plaintlfTs  right  of 
recovery  may  be  given  in  evidence  into  the 
general  issue.  Hynson  y.  Taylor,  8  Arfc.  (3 
Pike)  552,  556. 

The  term  "action  on  the  case"  compre- 
hends a  great  variety  of  suits.  "Such  action 
may  be  brought  upon  a  statute  as  well  as 
for  fraud  or  breach  of  warranty."  Sharp 
V.  Curtiss,  15  Conn.  526.  532. 

If  an  injury  be  forcible  and  ocdisioned 
immediately,  but  by  act  of  the  defendant 
trespass  vi  et  armis  Is  the  proper  remedy, 
but  if  the  injury  be  not  in  legal  contempla- 
tion forcibly  or  not  direct  or  immediate,  or 
the  act  done  be  of  consequence,  then  the 
remedy  is  by  action  on  the  case.  1  Chit  PL 
122.  W.  had  cut  wood  on  land  belonging 
to  J.  with  J.'s  approbation,  and  left  the 
wood  lying  on  J.'s  land.  J.,  for  the  purpose 
of  clearing  up  another  part  of  this  land,  and 
with  no  intention  to  burn  W.'s  wood,  set  tire 
to  the  brush  on  this  other  part  of  his  land. 
The  fire  escaped  from  the  control  of  J.,  and 
passed  onto  the  land  where  W.'s  wood  was, 
consuming  it  Held,  that  trespass  vi  et  armis 
would  lie  for  injury.  Jordan  v.  Wyatt  (Va.) 
4  Grat  151,  153,  47  Am.  Dec  720. 

The  action  on  the  case  "Is  an  action 
in  which  the  special  circumstances  ha  the 
case  itself  are  set  forth  in  the  complahit 
or  declaration  in  writing  filed  in  the  cause 
by  the  complainant  or  plaintiff,  and  upon 
which  he  claims  that  he  is  entitled  to  re- 
cover for  such  damages  as  were  the  natural 
result  of,  or  were  occasioned  by,  the  default 
of  the  defendant  In  the  omission  or  neglect 
on  his  part  of  some  duty  which  the  law  had 
cast  upon  him  at  the  time  the  circumstances 
happened.  The  gist  of  the  complaint  there- 
fore, id  defendant's  negligence.  These  ac- 
tions are  based  upon  the  public  duty  of  a  de- 
fendant— one  with  which  the  law  charges 
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him,'*    Wallace  ▼.  Wilxnlofirton  &  N.  B.  Ca 
(DeL)  18  AU.  818.  819,  8  Hoint  529. 

An  action  on  tbe  case  Is  an  action  on 
tbe  plaintiflTs  case,  wherein  in  bis  declara- 
tion lie  sets  out  the  particnlar  drcnmstances 
of  the  Injury  he  received,  and  claims  dam- 
ages for  that  injury.  An  action  for  injuries 
sustained  by  a  person  employed  to  clean 
street  cars,  and  who  was  standing  near  a 
car  for  that  purpose,  by  being  hit  by  a 
wagon  driven  by  an  employ^  of  defendant, 
is  an  action  on  the  case.  Ford  v.  Charles 
Warner  Co.  (Del.)  37  Atl.  39, 40.  1  Marv.  88. 

An  action  on  the  case  lies  for  a  tort 
not  committed  with  force,  actual  or  implied; 
for  a  tort  committed  forcibly,  when  the  mat- 
ter affected  was  not  tangible,  as  for  an  in- 
jury to  a  right  of  way  or  to  a  franchise; 
for  an  injury  to  a  relative  right;  for  an 
injury  resulting  ffom  negligence;  for  a 
wrongful  act  done  mder  legal  process  regu- 
larly issued  from  a  court  of  competent  ju- 
risdiction; for  a  wrongful  act  committed, 
by  defendant's  servant  without  his  order 
and  for  which  he  Is  responsible;  for  an 
infringement  of  a  right  given  by  statute; 
for  an  injury  done  to  property  of  which  the 
plaintiff  has  the  reversion  only.  Emrick  v. 
Little  Rock  Traction  Co.,  70  S.  W.  1035, 1037, 
71  Ark.  71  (citing  And.  Law  Diet.). 

CASE  (On  AppMl). 

In  Smith  V.  Grant,  15  N.  Y.  590,  it  is  said 
that  a  case  is  z  >w,  in  substance,  very  nearly, 
if  not  identicaUy,  what  a  bill  of  exceptions 
always  was  in  legal  practice,  except  as  to  the 
formal  statement  of  facts  which  is  now  re- 
quired to  be  inserted.  In  Bissel  v.  Hamlin,  20 
N.  Y.  519,  it  is  said  the  office  of  a  case  is  sim- 
ply to  present  the  questions  which  are  to  be  ex- 
amined in  the  appellate  court  It  should  pre- 
sent those  questions  with  legal  and  logical  pre- 
cision.   Griggs  V.  Day,  45  N.  Y.  Supp.  309, 319. 

Case  on  appeal  is  that  which  shows  in 
substance  the  whole  evidence,  enabling  the 
court  to  review  the  finding  of  the  jury  as  well 
as  tbe  rulings  of  the  judge,  together  with 
the  bill  of  exceptions.  St  Croix  Lumber  Co. 
V.  Pennington,  11  N.  W.  497,  501,  2  Dak.  467. 

The  term  "case"  is  used  in  three  distinct 
senses.  It  is  used  in  the  most  general  sense 
as  the  equivalent  merely  of  "cause"  or 
"suit,"  as  describing  the  subject-matter  of 
a  proceeding  in  a  court  of  justice.  It  is 
used  again  in  a  technical  sense,  as  signify- 
ing a  statement  of  the  proceedings  on  the 
trial  of  an  issue  of  fact  In  appellate  pro- 
cedure it  is  used  in  still  another  sense,  as 
meaning  the  paper  book  made  up  for  the  use 
of  the  Supreme  Court,  containing  all  the  pro- 
ceedings in  the  court  below  necessary  to  the 
understanding  of  a  matter  to  be  submitted 
to  the  judgment  of  the  Supreme  Court,  and 
the  proceedings  taken  by  way  of  appeal  to 
bring  tbe  case  into  the  Supreme  Court 
Sullivan  v.  Thomas,  3  S.  C.  (3  Rich.)  531,  546. 
1  Wds.  &  P.-^ 


"The  term  'case^  is,  according  to  fa- 
miliar legal  usage,  applicable  either  to  a 
suit  or  other  remedial  proceeding  in  a  court 
of  justice,  or  to  matters  brought  into  an  ap- 
pellate court  by  means  of  a  writ  of  error 
and  assignments  of  errors  or  other  similar 
proceeding.  When  used  to  designate  a  suit 
or  proceeding  in  a  court  of  original  jurisdic- 
tion, it  embraces  the  idea  of  parties  and  a 
subject-matter  in  controversy  between  them, 
its  character  and  description  for  jurisdiction- 
al purposes  being  determined  by  the  nature 
of  demand  by  tbe  party  seeking  the  court 
for  relief.  When  applied  to  a  writ  of  error 
and  assignments  of  errors,  it  covers  the  idea 
of  certain  alleged  errors  in  a  legal  judg- 
ment consisting  in  failure  to  apply  the  prop- 
er law  of  the  case  to  its  adjudication.  Every 
error  assigned  Is  a  case  ^n  substance  and 
effect,  as  it  would  separately  and  independ- 
ently support  a  writ  of  error  as  such."  State 
v.  Davis,  12  S.  C.  528,  540. 

Laws  1849.  p.  90,  providing  that  on  the 
trial  of  a  question  of  fact  by  the  court  Its 
decision  shall  be  given  in  writing,  and  that 
the  facts  shall  be  first  stated,  and  then 
the  conclusions  of  law  on  them,  and  that 
either  party  desiring  a  review  of  the  evi- 
dence appearing  on  the  trial,  either  on  a 
question  of  law  or  of  fact,  may  appeal  to 
the  court,  and  "make  a  case"  containing 
so  much  of  the  evidence  as  may  be  material 
to  the  question  to  be  raised,  means  the  bring- 
ing up  of  so  much  of  the  evidence  as  is  ma- 
terial to  the  question  involved;  and  it  is 
immaterial,  for  the  purposes  of  review, 
whether  the  application,  instead  of  being 
called  a  "case-made,"  is  termed  "a  motion 
for  a  new  trial  and  application  for  review." 
Smith  V.  Harris,  43  Mo.  557,  565. 

A  statement  of  the  case  is  a  statement, 
in  writing,  setting  forth  or  showing  par- 
ticularly one  or  more  of  the  rulings,  deci- 
sions, or  acts  excepted  to  in  an  action  or  pro- 
ceeding, together  with  the  facts  and  circum- 
stances of  the  ruling,  decision,  or  act,  and  the 
exception  thereto,  and  settled,  certified,  and 
filed  as  provided  in  this  article.  The  office 
of  a  statement  of  the  case  is  to  make  such 
parts  of  tbe  proceedings  or  of  the  evidence 
in  an  action  appear  of  record  as  otherwise 
would  not  60  appear.  Rev.  Codes  N.  D.  1899, 
§§  8256,  8257. 

A  statement  of  the  evidence,  or  a  part 
thereof,  settled  by  the  court  for  the  purpose  of 
reviewing  either  errors  of  law  or  the  sufficien- 
cy of  the  evidence  or  both,  is  designated  in 
this  Code  [Code  Civ.  Proc]  a  ''statement  of 
the  case."    Rev.  Codes  N.  D.  1899.  §  5464. 

CASE      AFFEOTIKO      AMBASSADORS, 
ETC. 

See  "Aflrecting." 

CASE  AT  UL-W. 

Const,  art.  6,  9  4,  providing  that  the 
Supreme  Court  shall  have  jurisdiction  in  all 
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cases  at  law  which  involve  a  title  or  posses- 
sk)n  of  real  estate,  or  the  legality  of  any 
tax  imposed  in  an  assessment,  toll,  or  mu- 
nicipal fine,  refers  only  to  civil  cases  as  dis- 
tinguished from  criminal  cases.  People  t. 
Johnson,  30  Cal.  98,  KM. 

The  expression  "case  at  law"  has  been 
invariably  construed  by  the  Supreme  Court 
of  Minnesota  as  referring  to  ordin,ary  com- 
mon-law actions,  as  distinguished  from  suits 
in  equity  or  admiralty,  and  special  proceed- 
ings, and  what  are  called  ''remedial  cases." 
Hence  proceedings  upon  information  in  the 
nature  of  quo  warranto,  being  of  that  class 
designated  "remedial  cases,*'  are  not  includ- 
ed in  that  class  denominated  "cases  at  law," 
within  article  1,  §  4,  of  the  Constitution, 
giving  a  right  of  trial  by  jury  in  such  cases. 
State  V.  Minnesota  Thresher  Mfg.  Co.,  41 
N.  W.  1020,  1021,  40  Minn.  213,  8  L.  B.  A. 
510. 

A  proceeding  under  the  insolvent  act  to 
determine. the  insolvency  of  the  debtor,  and 
upon  the  petition  of  the  creditors  for  the 
appointment  of  a  receiver,  is  not  a  "case  at 
law,"  within  the  provisions  of  the  Consti- 
tution authorizing  or  providing  for  a  trial  by 
jury  in  such  cases.  In  re  Howes,  38  N.  W. 
104,  106,  38  Minn.  40S. 

Const  art.  6,  S  4,  conferring  appellate 
jurisdiction  on  tJbe  Supreme  Court  in  all 
cases  at  law  which  Involve  the  title  or  pos- 
session of  real  estate,  or  the  legality  of  any 
tax  imposed,  assessments,  toll,  or  municipal 
fine,  does  not  include  proceedings  for  open- 
ing, grading,  extending,  paving,  and  altering 
streets,  and  the  assessment  of  damages 
caused  by  such  proceedings  have  always  been 
considered  special  proceedings.  Appeal  of 
Houghton,  42  Cal.  85,  55. 

Const,  art  1,  f  5,  declaring  that  the  right 
of  trial  by  jury  shall  remain  inviolate  and 
shall  extend  to  all  cases  at  law,  is  to  be  con- 
strued as  not  including  proceedings  for  the 
appointment  of  a  guardian.  **Thi8  clause 
provides.  In  substance,  that  the  right  of  trial 
by  jury  shall  remain  inviolate  and  shall  ex- 
tend to  all  cases  at  law.  We  think  that 
'cases  at  law,'  as  these  words  are  used  in 
the  Constitution,  are  not  cases  of  this  de- 
scription. Cases  at  law  are  properly  contro- 
versies between  parties,  and  not  the  appoint- 
ment of  guardians  for  minors  or  Insane  per- 
sons."   Gaston  v.  Babcock,  6  Wis.  503,  50a 

CASE    tiETWBEN    PARTIES    IN    DU*- 
FEBENT  STATES. 

The  phrase  "cases  between  parties  in 
different  states,"  in  the  judiciary  act  giving 
the  federal  courts  concurrent  jurisdiction  of 
cases  at  law  or  in  equity  between  parties  of 
different  states,  is  held  not  to  include  pro- 
ceedings to  probate  a  will,  as  in  such  pro- 
ceeding there  are  no  parties  or  all  the  world 
are  parties,  so  that  it  cannot  be  said  to  be 


a  controversy  between  parties  of  different 
statea  Gaines  v.  Fuentes,  92  U.  8.  10,  21, 
23  L.  Ed.  524. 

CASE  OF  BOUNDABT. 

See  "Boundary  Case.** 

GASES  OF  QUASI  CBIMINAIi  HATUBK 

See  "Quasi  Criminal.'* 

CASE  STATED. 

A  case  stated  or  a  special  case  la  an 
agreed  statement  of  an  actual  controversy 
which  the  parties  mutually  submit  to  the 
court  The  parties,  where  a  real  contest  ex- 
ists, may  enter  an  action  by  amicable  agree- 
ment, and  In  that  action,  or  in  one  broogbt 
by  process  issued,  may  agree  to  state  certain 
facts  for  the  opinion  of  the  court;  and  if 
they  desire  to  have  the  benefit  of  a  writ  of 
error,  may  Insert  In  their  agreement  that  it 
shall  be  in  the  nature  of  a  special  verdict 
Delhi  Y.  Ihrie  (Pa.)  8  Whart  143,  148. 

A  case  stated  is  a  substitute  for  a  spe- 
cial verdict,  adopted  for  convenience  to  save 
the  labor  and  expense  of  finding  the  same 
facts  by  the  jury  in  the  form  of  a  special 
verdict  It  is,  therefore,  but  a  reasonable 
construction  of  the  agreement  that  It  shall  be 
attended  with  the  same  effects,  and  liable 
to  the  same  incidents.  Whitesides  v.  Boa- 
sell,  8  Watto  &  S.  44,  47. 

A  case  stated  is  a  substitute  for  a  ver- 
dict resorted  to  for  convenience  and  to  save 
the  expense  of  a  trial.  Its  purpose  not  being 
to  make  evidence  for  a  Jury,  but  to  super- 
sede the  action  of  the  Jury  altogether  by  im- 
parting to  facts  ascertained  by  consent  the 
Judicial  certainty  necessary  to  enable  tbe 
court  to  pass  upon  the  law  and  give  Judg- 
ment on  the  whole.  McLughan  v.  Bovard 
(Pa.)  4  Watts,  308,  312. 

Where  parties  submit  their  case  to  arbi- 
trators, who  make  a  report  In  writing  for  tbe 
opinion  of  the  court  below,  the  case  stands 
on  the  same  footing  as  a  case  stated.  Fuller 
V.  Trevolr  (Pa.)  8  Serg.  &  B.  529. 

CASH. 

The  descriptive  word  "Oash.,"  afDxed  to 
the  name  of  the  payee  of  a  note.  Indicates 
that  he  was  acting  in  a  representative  ca- 
pacity, and  that  It  was  in  such  capacity  tbat 
the  note  was  made  payable  to  him.  Nave 
V.  Hadley»  74  Ind.  1S5, 157. 

CASH. 

C^sh  means  money  at  command,  ready 
money.  A  sale  by  a  sheriff  under  an  cider 
of  court  for  the  highest  cash  price  means  a 
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nle  tar  money  In  hand.    Dazet  t.  Landry, 
90  Pac.  1064,  1066,  21  Nev.  291. 

The  common  meaning  of  tlie  word 
**ca8h"  la  money.  Sometimes  it  means  ready 
money.    Hooper  t.  Flood,  64  Cal.  218,  221. 

A  Youcber  in  an  action  on  a  money 
claim,  stating  the  amonnt  of  the  claim  as  so 
mnch  "cash,**  does  not  Inform  the  defendant 
as  to  the  real  nature  and  character  of  the 
plaintUTs  claim.  Gash  simply  means  that 
the  defendant  owes  the  plaintiff  the  snm  of 
money  named,  but. on  what  account—- wheth* 
er  for  goods  sold  or  money  loaned,  or  oth- 
erwise— ^the  account  entirely  falls  to  show. 
Burk  y.  Tlnsley,  30  Atl.  604,  605,  80  Md.  08. 

Gash  is  money  at  command,  ready  mon- 
ey, money  on  hand  which  a  merchant  has  to 
do  business  with.  To  receiye  a  check  as 
cash  is  to  receiye  it  as  money.  Blair  t.  Wil- 
son (Va.)  28  Grat  166,  176. 

Where  a  special  partner  is  to  contribute 
an  amount  of  capital  agreed  upon  ''in  cash,*' 
a  payment  In  goods  is  not  a  compliance  with 
the  agreement  Hayiland  ▼.  Gbace,  88  Barb. 
283,  284. 

B«Bk  motes  aaad  owrveat  bills. 

Cash  includes  bank  notes.  Miller  t. 
Race,  1  Burrow,  462,  460. 

Notes  of  a  bank  are  not  "cash,"  and 
cannot  be  tendered  as  cash,  nor  can  they  be 
brought  into  court  as  such.  State  Bank  at 
Trenton  y.  Coze,  8  N.  J.  Law  (3  Halst.)  172, 
14  Am.  Dec.  417. 

Bank  paper.  In  conformity  with  common 
usage  and  common  understanding,  is  re- 
garded as  cash.  Keith  y.  Jones  (N.  Y.)  0 
Johns.  120. 

''Gash"  has  two  meanings;  one  a  pay- 
ment In  current  bills,  the  other  In  specie. 
The  first  is  the  popular,  the  latter  the  legal, 
meaning.  The  former  has  In  common  par- 
lance entirely  supplanted  the  latter.  An  ad- 
vertisement that  the  sale  by  a  sheriff  would 
be  for  cash  would  be  understood  by  every 
one  to  be  for  current  bills.  A  sale  for  spe- 
cie under  such  a  notice  would  not  be  fair. 
Farr  y.  Sims  (S.  C.)  Rich.  Bq.  Cas.  122,  181, 
24  Am.  Dec.  806. 

Clieeks  and  forelga  bills. 

Cash  means  specie  or  its  equivalent  In 
current  bills  of  specie-paying  banks,  and 
does  not  include  indorsed  checks.  Crocker  y. 
Crane,  21  Wend.  211,  210,  84  Am.  Dec  228. 

A  note  payable  in  foreign  bills  is  not  a 
cash  note,  as  cash  does  not  Include  foreign 
bills,  and  therefore  is  not  negotiable.  Jones 
y.  Fales,  4  Mass.  246,  263. 

Checks  are  deposited  as  cash,  pass  cur- 
rent as  cash,  the  amount  thereof  is  paid  out 
by  the  bank  as  cash,  and  the  same  check  is 
often  used  to  liquidate  several  debts.    Often- 


times the  holder  of  a  check  obtains  cadi  for 
it,  instead  of  depositing  it;  and  under  such 
circumstances  a  check  is  valid  in  the  hands 
of  the  holder  for  value,  without  evidence 
that  he  took  it  under  circumstances  render- 
ing him  guilty  of  bad  faith.  It  is  not  enough 
that  the  circumstances  are  suspicious,  or 
sufficient  to  put  a  prudent  man  on  inquiry. 
Qllnes  y.  State  Say.  Bank  (Mich.)  04  N.  W. 
106,  107. 

Ooaf ederate  evnrenoj. 

The  term  "cash"  did  not  embrace  Con- 
federate treasury  notes,  even  during  the 
Olvil  War,  and  therefore  a  commissioner  ap- 
pointed to  sell  land  for  cash  during  the  war 
was  not  authorized  to  sell  for  such  notes. 
McNeiU  y.  Shaw.  62  N.  C.  01. 

"Cash,"  as  used  in  Bev.  Code,  S  2228, 
requiring  the  sale  of  the  lands  of  a  de- 
ceased person  to  be  made  for  cash,  means 
money;  that  is,  such  a  currency  as  was  given 
as  a  legal  tender  in  payment  of  debts  under 
the  Constitution  and  laws  of  the  United 
States,  or  such  a  currency  as  was  convertible 
into  such  a  legal  currency  without  loss  to  the 
estate  to  which  it  was  paid.  It  does  not 
mean  the  law  currency  of  the  so-called  Con- 
federate States.  Kltchell  y.  Jackson^  44  Ala. 
302,  804. 

Gold  dvat, 

Qold  dust  is  not  cash,  within  the  mean- 
ing of  a  contract  calling  for  payment  in 
cash,  since  the  price  of  gold  dust  is  con- 
stantly fluctuating  in  its  market  value.  It 
Is  an  article  of  merchandise.  Qunter  y.  San- 
chez, 1  CaL  46,  40. 

F^Niiiiissosy  motes* 

"Cash  means  ready  money,  either  in  cur- 
rent coin,  or  in  legal  tender.  Or  in  bank  bills 
or  checks  payable  and  received  as  money, 
and  does  not  Include  promises  to  pay  money 
in  the  future."  Palliser  v.  United  States,  10 
Sup.  Ct  1034,  1036»  136  U.  S.  267,  34  L.  Bd. 
614. 

A  note  is  an  agreement  to  pay  money, 
and  cannot  be  treated  as  cash.  Pierce  v. 
Biyant,  87  Mass.  (6  Allen)  01,  93. 

In  Bess.  Laws  1801,  p.  274,  c  83,  I  8, 
providing  that  members  of  a  mutual  insur- 
ance company  shall  at  the  time  of  effecting 
the  insurance  pay  such  percentage  In  cash, 
the  word  "cash"  means  current  money,  and 
a  note  or  promise  to  pay  is  not  cash.  State 
y.  Moore,  67  N.  W.  876,  878,  48  Neb.  870. 

A  requirement  in  a  deed  of  trust  that 
the  property  should  be  sold  for  cash  was 
construed  to  be  satisfied  by  a  part  payment 
of  cash  and  the  giving  of  notes  for  the  bal- 
ance, which  notes  were  received  by  lien  hold- 
ers, and  the  liens  discharged,  as  such  notes 
were  equivalent  to  cash  in  the  hands  of  the 
trustees.    Mead  y.  McLaughlin,  42  Mo.  108. 


GASH 


CASH  POLICY 


Trmmmwrf  notes* 

^*Cash,"  as  used  in  a  request  to  send 
cash  hy  mall,  should  be  construed  to  mean 
money,  and  not  to  include  treasury  notes. 
Foquet  t.  Hoadley,  3  Conn.  684,  536. 

In  an  advertisement  for  the  sale  of 
mortgaged  property,  the  word  "cash"  im- 
ports ready  money,  in  contradiction  to  cred- 
it, and  permits  payment  in  United  States 
treasuiy  notes.  Meng  y.  Houser  (S.  C.)  13 
Rich.  Eq.  210,  213. 

CASH  CAPITAIi. 

The  cash  capital  of  a  commercial  firm, 
v7hose  business  comprehends  the  purchase  of 
cotton  upon  commission  and  the  buying  of 
bills  of  exchange  upon  domestic  and  for- 
ei^  plaoes,  upon  wtiieh  said  bills  of  ex- 
change and  cotton  tbe^  draw  and  sell  their 
own  bills  of  exchange,  is  that  much  cash  in 
gold  or  silver  ready  at  hand  in  the  strong 
box  to  be  paid  out  for  cotton  purchased  on 
commission  or  in  the  purchase  of  bills  of 
exchange;  and  this  cash  capital  comes  un- 
der the  description  of  personal  estate.  St 
John  V.  City  of  Mobile,  21  Ala.  224,  226. 

CASH  OONTBIBlTTIOir. 

Where,  on  the  formation  of  a  limited 
partnership,  the  special  partner  gave  his  cer- 
tified check,  wtiich  was  deposited  to  the 
credit  of  the  new  firm,  and  then  the  firm 
gave  him  its  check  for  a  part  thereof,  ap- 
pearing to  ills  credit  on  i3ae  books  of  a  for- 
mer firm  composed  of  the  same  members,  it 
was  not  an  actual  "cash  contribution,"  and 
such  partner  was  liable  as  a  general  part- 
ner. Lineweaver  v.  Slagle,  64  Md.  465,  2  Atl. 
683,  54  Am.  Rep.  775.  The  payment  to  the 
general  partnership  most  be  unrestricted,  un- 
qualified, in  good  faltli,  and  left  absolutely 
subject  to  tlie  risks  oif  the  business;  and, 
however  the  special  partner  may  have  ac* 
quired  the  money  he  contributes,  if  it  is 
obtained  by  a  contrivance  to  evade  the  stat- 
ute, and  if  he  depletes  the  firm's  assets  by 
his  method  of  procuring  it,  the  means  used 
by  him  are  at  once  of  the  greatest  conse- 
quence. Moorhead  v.  Seymoui;  77  N.  7. 
Supp.  1050»  1061. 

0A8H  mnniT* 

"Cash  entryt**  when  applied  to  the  par- 
chase  of  land  from  the  government,  means 
the  purchase  of  land  at  the  government  price. 
It  is  sin^ply  a  cash  transaction,  and  requires 
no  affidavit  of  settlement,  residence,  or  culti- 
vation, nf  of  nonalienation.  Fideier  v.  Nor- 
ton, 80  N.  W.  128, 136,  4  Dak.  258. 

O  ASH  MABKET  VAXiinS. 

In  proceedings  tor  eondemnation  of  land 
for  a  right  of  way,  an  instruction  defining 
'^csfih  maiket  valise"  as  the  price  which  the 


owner.  If  desirous  of  seUlng,  would  under  o^ 
dinary  circumstances  surrounding  tbe  sale  of 
property  have  sold  the  property  for,  and  a 
person  desirous  of  purchasing  the  property 
would  under  such  circumstances  have  paid 
for  it,  means  the  fair  cash  market  value; 
and  the  fair  cash  value  and  tlie  actual  cash 
value  mean  the  same  thing,  and  both  mean 
tlM  fair  or  reasonable  cash  price  ttur  whldi 
property  can  be  sold  in  the  market.  Con- 
ness  V.  Indiana,  I.  &  I.  R.  Co.,  193  in.  464, 
474,  62  N.  B.  221  (citing  Birmingham  Fire 
Ins.  Co.  V.  Pulver,  126  111.  829,  18  N.  B.  80i 
9  Am.  St  Bep.  598). 

CASH  irOTES. 

A  promise  to  pay  in  cash  notes  is  not  a 
promise  to  pay  the  nominal  amount  in  mon- 
ey.   Ward  V.  Lattimer,  2  Tex.  245,  248. 

OASH  ON  HAND. 

^'Gash  on  hand,"  as  uised  In  Rerlslon 
1875,  tit  12,  e.  5,  S  6,  requiring  the  payment 
by  railway  comtuinies  of  a  tax  upon  the  tsI- 
nation  of  its  property  after  deducting  fib« 
cash  on  hand,  etc.,  means  "ready  money,  or 
that  which  In  ordinary  business  usage  Is  tbe 
same  thing.  Bank  notes,  checks,  drafts,  bills 
of  exchange,  certificates  of  d^MSit  or  other 
like  instruments,  which  pass  with  or  without 
indorsement  ftom  hand  to  hand  as  mon^, 
or  are  immediately  convertible  into  mon^, 
fall  properly  enough  within  the  words  'cash 
on  hand.'  Loans  to  other  railroads  on  long 
time,  stock  of  other  companies  not  intended 
to  be  sold,  and  other  Investments  of  like 
kind,  are  clearly  not  cash  on  hand.  'Oaab 
on  hand'  means  money  at  hand  ready  to  be 
used;  actual  cash  or  its  equivalent  and 
actually  on  hand."  State  v.  New  York,  N.  H. 
&  H.  B.  Co.,  22  Atl.  765,  767,  60  Conn.  328. 

GASH  PAYMENT. 

See  •* Actual  Cash  Payment** 

A  cash  payment  in  ordinary  parlance  li 
understood,  in  contradistinction  to  a  credit 
payment,  and  there  is  no  more  reason  tot 
supposing  that  a  cash  payment  is  to  be  paid 
in  money  than  that  a  deferred  or  credit  par 
ment  is  to  be  paid  in  money  when  doe. 
Foley  V.  Mason,  6  Md.  87,  51. 

CASH  POI.IOT. 

A  Stock  policy  of  faumrance  must  not  be 
confounded  with  a  cash  policy.  They  are  es- 
sentially difi!erent  The  payment  of  a  casb 
premium  does  not  decide  the  character  of  a 
policy,  as  to  whether  it  iB  mutual  or  stocL 
A  mutual  company  may  insure  for  either 
note  or  cash,  and  so  may  a  stjock  company. 
A  stock  policy  Is  issued  solely  upen  tbe 
credit  of  the  capital  stock  of  tlK  conpaay  to 
one  who  may  be  an  entire  stranger  to  tbe 


CASH  PBSMIUM  PLAN 


iM»7 


GASH  SAIJB 


«ocponillQii.     GlTen  r.  Rettew,  20  AtL  708, 
704»  162  Fb.  688. 

CASH  iPXBaavu  plan. 

On  the  casb  premium  plaii«  on  wblch 
loans  are  made  t9  members  of  a  building 
and  loan  association,  a  certain  amount  of 
money  la  advanced  to  tbe  borrower  as  a 
loan  upon  lila  taking  the  requisite  number  of 
shares  In  the  association,  on  which  he  pays  & 
certain  amount  each  month  as  Interest  on  the 
whole  loan,  a  certain  amount  each  month  as 
premium,  and  a  certain  amount  each  month 
as  dues  on  his  shares.  The  borrower  each 
month  pays.  In  addition  to  the  Interest  on  the 
money  borrowed  and  the  amount  due  upon  his 
shares,  a  further  sum  In  cash,  called  a  "cash 
premium,"  In  the  nature  of  a  bonus.  Such 
an  agreement  Is  made  upon  the  Implied  con- 
dition that  the  association  shall  remain  a 
going  concern.  Ourtis  t.  Granite  State  Provi- 
dent Ass'n,  36  Aa  1023,  1024,  60  Conn.  6, 
61  Am.  St  Bep.  17. 


A  cash  purchase  Is  a  payment  of  tbe 
purchase  money  and  a  delivery  of  tbe  thing 
purchased.  Powell  v.  Dayton,  S.  A  O.  B.  R. 
Co.,  12  Pac.  665,  667,  14  Or.  356. 


In  common  ordinary  popular  acceptance 
of  the  language,  a  direction  to  sell  for  cash 
is  a  clear  and  unqualified  direction  not  to  sell 
or  pass  title  to  the  goods  without  cash  In 
hand.  A  sale  for  cash  means  that  the  mon- 
ey shall  be  paid  when  the  title  to  the  prop- 
erty passes.    Hall  v.  Btorrs,  7  Wis.  253,  259. 

A  sale  for  casb  Is  a  sale  for  money  In 
hand,  and  on  such  sale  the  owner  is  not 
bound  to  deliver  the  goods  until  the  price  Is 
paid.  Steward  v.  Scudder,  24  N.  J.  Law  {4 
Zab.)  96, 101. 

A  cash  sale  is  a  sale  for  the  money  In 
hand.  Danet  v.  Landry,  30  Pac.  1064,  1066, 
21  Nev.  291. 


Tbe  term  "cash  sato^  sieaaa  a  sale  for 
cash.  In  contradistinction  to  a  sale  on  credit 
It  means  a  sale  In  which  the  price  Is  im- 
mediately paid.  Philadelphia  &  R.  R.  Go.  v. 
Lehigh  Coal  Navigation  Co.,  36  Pa.  (12  Casey) 
204,  210. 

The  expressioBS  *'caBh,*'  **ca8h  down,"  or 
**cash  on  delivery,"  as  used  in  sales,  may  be 
used  b^  two  different  senses— one  where  the 
words  indicate  simply  that  the  goods  must 
be  paid  for  before  the  buyer  is  entitled  to 
possession,  and  the  other  where  they  indi- 
cate an  intention  not  to  part  with  the  tltie 
until  ^e  price  Is  paid.  A  cash  sale  is  not 
necessarily,  In  law,  either  a  conditional  or 
uncooditlonai  sale.  If  by  the  use  of  these 
terms  the  parties  understand  mecely  that  no 


eredtt  is  to  be  given,  and  tbe  stf ler  will  in- 
sist OB  his  right  to  possession  undl  tbe  pay- 
ment of  the  prioe,  tbe  sale  is  so  far  com- 
plete and  absolute  that  die  property  passes; 
but  if  it  is  understood  that  the  goods  are  to 
remain  tbe  property  of.  the  seHer  until  the 
price  is  paid  ttie  sale  la  conAtlonal,  and  the 
title  does  not  pass.  Austin  v.  Weldi,  72  8. 
W.  881,  888,  31  Tex.  Civ.  App.  526  <cltlng 
Scudder  v.  Bradbury,  106  Mass.  422;  Towne 
V.  Davis,  66  N.  H.  896,  22  Atl.  400). 

As  mSeeted  by  eastsnnu 

The  term  *'cash  sale,**  within  the  meao- 
Ing  of  a  direction  to  a  factor  to  sell  produce 
for  cash,  renders  the  factor  liable  for  a  loss 
resolting  from  his  act  In  permitting  a  pur- 
ctiaser  to  take  away  the  produce  without  pay- 
ing the* money  at  the  time,  even  although 
there  is  a  usage  among  factors  of  allowing 
purdiasers  a  week  or  fortnight  to  pay  when 
the  sale  has  been  for  cash.  Barksdale  v. 
Brown,  1  Nott  A  McQ  517,  622,  0  Am.  Dec. 
72a 

Where  a  factor,  having  orders  to  sell 
goods  for  cash,  sold  and  delivered  to  a  per- 
son in  good  credit,  and  the  next  day  sent  a 
bill  to  the  purchaser  for  the  price,  which  was 
not  paid,  it  was  held  that  tbe  sale,  being  ac- 
cording to  usage,  was  a  sale  for  cash,  and 
that  the  factor,  even  If  he  had  the  right,  was 
not  bound  to  receive  such  part  of  the  goods 
as  remained  unsold  by  the  purchaser.  Clark 
V.  Van  Northwlck,  18  Masa  (1  Pick.)  843, 
344. 

A  sale  for  cash  or  a  sale,  which  is  called 
a  "cash  transaction,"  ihe  term  being  inter 
preted  in  the  sense  in  which  the  merchants 
of  St  Louis  use  it,  is  something  different 
from  a  sale  of  goods  to  be  paid  for  on  de- 
livery. The  interpretation  put  on  the  phrase 
**a  cash  transaction*'  or  '"a  cash  sale"  by  the 
course  of  dealings  in  8t  Louis  demonstrate? 
that  ofteti  what  Is  thus  characterized  repudl 
ates  the  idea  of  payment  at  the  time  when 
the  goods  come  to  the  possession  of  the 
purchaser.  It  is  quite  consistent  with  the 
definition  practically  given  to  this  phrase 
that  an  interval  of  30  days  may  elapse  be- 
tween delivery  and  payment,  and  yet  the 
transaction  be  called  and  recognised  by  every 
one  as  a  cash  transaction.  St  Louis  Type 
Foundry  v.  Union  Printing  A  Publishing  Co., 
3  Mo.  App.  142,  14a 

A  cash  sale  is  a  sale  for  a  sum  of  money 
actually  paid  at  the  time  of  the  sale,  and 
proof  that  custom  sales  on  a  credit  of  30 
days  were  ordinarily  called  and  regarded  as 
cash  sales  will  not  be  allowed  to  alter  the 
meaning  of  the  term.  In  this  connection  tbe 
court  says:  "We  know  that  usage  and  cus- 
tom will  accomplish  almost  anything,  ex- 
cept impossibilities,  but  when  it  proposes  to 
change  the  Intent  of  language  it  does  not 
thereby  change  tbe  nature  of  things.  If  any 
term  of  credit  is  not  credit,  tiien  bo  term  of 
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credit  Is  credit,  and  the  very  Import  of  the 
term  is  abolished  and  expunged,  and  the 
thing  becomes  impossible."  Chapman  t. 
Devereuz,  32  Vt  ei6.  622. 

A  cash  sale  is  oi^e  wherein  the  money  is 
paid  when  the  property  is  delivered.  It  can- 
not be  contended  that  a  sale  for  cash  is  a 
sale  on  credit  of  a  week  or  ten  days,  nor  can 
a  duty  to  sell  for  cash  be  satisfied  by  a  sale 
on  a  short  credit,  as  a  week  or  ten  days,  by  a 
common  custom  of  merchants  so  to  dispose 
of  goods  sent  them  for  sale.  Bliss  y.  Arnold, 
8  Vt.  252,  255,  30  Am.  Dec.  467. 

Where  a  declaration  stated  that  plaintiff 
agreed  to  employ  defendant  as  a  coal  factor, 
and  that  defendant  promised  the  plaintiff 
that  he  would  not  sell  ''otherwise  than  for 
ready  money,"  an  alleged  breach  Vas  not 
sustained  by  evidence  for  sale  at  two  months' 
credit  under  a  letter  by  plaintiff  to  defend- 
ant containing  the  following  instruction: 
"Please  sell  me  250  tons  at  such  price  as 
will  realize  me  not  less  than  15s.  per  ton 
net  cash,  less  your  commission  for  such 
sale."    Boden  v.  French,  10  C.  B.  886. 

As  antborisins  oredit. 

A  sale  of  property  for  cash  means  that 
the  money  shall  be  paid  down  when  the  ti- 
tle to  the  property  passes,  and  a  sale  and 
delivery  for  a  bank  check  payable  the  nert 
day  is  not  a. sale  for  cash.  Hall  v.  Storrs, 
7  Wis.  258. 

Under  authority  to  sell  goods  for  cash 
or  not  on  credit,  a  sale  to  a  person  who 
promised  to  pay  for  them  within  a  few  days 
is  not  a  sale  for  cash.  Gatlin  y.  Smith,  24 
Vt  85,  86. 

Where  one  ordered  to  sell  goods  for 
cash  sells  them  to  one  in  good  credit,  expect- 
ing payment  within  a  week,  it  was  no  viola- 
tion of  orders.  Clark  v.  Van  Northwlck,  18 
Mass.    (1   Pick.)   343. 

A  positive  direction  to  convert  property 
assigned  into  "cash"  as  soon  as  possible,  and 
upon  the  best  terms  possible,  can  hardly  be 
construed  into  a  discretionary  authority  to 
sell  on  credit,  without  doing  violence  to  the 
well-established  rule  that  power  to  sell  on 
credit  will  not  be  inferred  from  language  sus- 
ceptible of  a  different  construction.  Muller 
V.  Norton,  10  Sup.  Ot  147,  182  U.  8.  501,  33 
L.  Bd.  897. 

When  a  commission  merchant  is  directed 
to  "sell  for  cash,"  he  cannot  sell  and  deliver 
the  goods,  and  wait  a  week  or  ten  days  for 
the  price,  though  such  is  the  custom  among 
such  merchants.  "In  all  sal^  for  cash  the 
money  must  be  paid  when  the  property  la 
delivered."  Bliss  v.  Arnold,  8  Vt  252,  255, 
30  Am.  Dec.  467. 

The  word  "cash"  may  be  employed  at  all 
times  as  a  synonym  of  money  in  general. 


But  Webster  declares  that  primarily  It  means 
ready  money — ^money  in  your  chest  or  in 
your  hand.  Where  a  person,  by  expression 
or  limitation,  stipulates  for  cash,  he  reaerres 
the  right  to  collect  Ms  money  at  will;  and 
where  persons  have  actually  settled  upon  a 
definite  period,  howevo:  short  during  wbicb 
payment  may  be  withheld,  the  sale  is  not 
for  cash.  De  Laume  v.  Agar.  McGIoln,  97, 
105. 

CASH  SUBBCHDEB  VAIiUE. 

The  term  "cash  surrender  value,"  in 
Bankr.  Act  1898,  §  70a  (Act  July  1,  1898,  c 
541,  30  Stat  565,  566  [U.  S.  Comp.  St  1901, 
p.  3451]),  providing  that  when  any  bankrupt 
shall  have  any  insurance  policy  which  has  a 
cash  surrender  value  payable  to  himself,  his 
estate  or  personal  representatives,  he  may 
pay  or  secure  to  the  trustee  the  sum  so  as- 
certained and  stated,  and  continue  to  bold 
such  policy  free  from  the  claims  of  credit- 
ors, "has  a  defined  and  legal  meaning,  name- 
ly, the  cash  value,  ascertainable  by  known 
rules,  of  a  contract  of  insurance,  abandoned 
and  given  up  by  the  owner  having  contract 
right  to  do  so.  The  surrender  of  the  proTiso 
is  not  the  subject  of  negotiation  or  agree- 
ment but  of  right  The  proviso  does  not  in- 
clude those  t>olicies  where  the  right  of  sur- 
render is  not  given  by  the  contract"  In  re 
Welling  (U.  8.)  113  Fed.  189,  192,  61  a  0.  A 
151. 

CASH  VAZ.U& 

See  "Actual  Cash  Valu6";  "Estimated 
Cash  Value";  "Pair  Cash  Value"; 
"Pull  Cash  Value." 

The  cash  value  of  an  article  Is  mea8U^ 
ed  by  the  amount  of  cash  into  which  it  can 
be  converted.  State  v.  Central  Pac.  By.  Oo., 
10  Nev.  47,  48,  68. 

An  estimate  of  homestead  property  as 
being  t)f  the  "cash  value"  of  three  thousand 
dollars  is  equivalent  to  the  requirement  of 
the  statute  that  the  estimation  be  of  tbe 
"actual  cash  value,"  as  the  "value"  of  a  tract 
of  land  is  its  true  and  absolute  value.  Tbe 
value  is  its  actual  existing  value  as  opposed 
to  its  potential  or  possible  value.  Read  t. 
Rahm,  4  Pac  HI,  112,  66  Cal.  843. 

In  tax  law. 

"Cash  value,**  as  used  in  the  statute  of 
California  declaring  that  real  estate  shall  be 
assessed  at  its  cash  value,  means  the  amomit 
at  which  the  property  would  be  appraised  if 
taken  in  payment  of  a  just  debt  due  from  an 
insolvent  debtor.  Huntington  v.  Central 
Paa  B.  Co.  (U.  S.)  12  Ped.  Ca&  974,  976; 
County  of  Cochise  v.  Copper  Queen  Gonsol. 
Min.  Co.  (Ariz.)  71  Pac.  946,  949. 

By  the  express  provisions  of  Tax  Law, 
8  53,  the  words  "cash  value^"  as  used  in 
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such  act,  means  the  nanal  selling  price  at 
the  place  where  the  property  to  which  such 
term  is  applied  shall  be  at  the  time  of  as- 
sessment, being  the  price  which  could  be 
obtained  therefor  at  private  sale,  and  not  at 
forced  or  anction  sale.  State  Board  of  Tax 
€k>m'rs  Y.  Holllday,  4»  N.  B.  14,  17,  150  Ind. 
216,  42  L.  B.  A.  826. 

The  expression  "cash  value,*'  as  used  in 
a  direction  to  assessing  officers,  means  the 
same  thing  as  salable  value  and  actual  value. 
Oummings  v.  Merchants'  Nat  Bank,  101  U. 
8.  153,  162.  25  L.  Ed.  003. 

The  words  "cash  value,"  whenever  used 
in  the  act  relating  to  the  collection  of  taxes, 
shall  be  held  to  mean  the  usual  selling  price 
nt  the  place  where  the  property  to  which  the 
term  is  applied  shall  be  at  the  time  of  as- 
sessment, being  the  price  which  could  be 
obtained  therefor  at  private  sale,  and  not  at 
forced  or  auction  sale.  Gomp.  Laws  Mich. 
1897,  I  8850. 

CASHIER. 

See  "Cash.'* 

As  trustee  of  an  express  trust,  see  "Ex- 
press Trust" 

A  "cashier"  is  defined  to  be  one  who  has 
charge  of  money,  or  who  superintends  the 
books,  payments,  and  receipts  of  a  bank  or 
moneyed  institution.  His  actual  powers  and 
duties,  like  those  of  all  other  agents,  must 
be  more  or  less  qualified,  restricted,  or  en- 
larged by  the  corporation,  institution,  or 
party  for  whom  he  acts.  Sturges  v.  Bank  of 
Olrdeville,  11  Ohio  St  153,  167,  78  Am.  Dec. 
206. 

The  cashier  "is  the  executive  officer  of 
a  bank,  who  transacts  its  business  under  the 
orders  and  supervision  of  the  board  of  direct- 
ors. He  is  their  arm  in  the  management  of 
its  financial  operations."  Martin  v.  Webb,  8 
Sup.  Ct  428,  433,  110  U.  S.  7,  28  L.  Ed.  49; 
Luna  V.  Mohr,  1  Pac  860,  868,  3  N.  M. 
<Johns.)  56. 

The  inherent  duties  of  a  cashier  of  a  bank 
are  superintendence  of  the  books  and  of  the 
payments  and  receipts  of  the  bank,  to  take 
charge  of  the  notes,  securities^  and  other 
funds  of  the  bank,  and  of  the  business  of 
oegotiating,  managing,  and  disposing  of  them, 
the  superintendence  of  the  collection  of  pro- 
tested notes,  the  receipt  of  all  moneys  and 
notes  of  the  bank,  the  giving  up  of  discount- 
ed notes  and  securities  when  paid,  the  draw- 
ing of  checks  to  withdraw  funds  of  the  bank 
on  deposit  elsewhere,  and  as  executive  officer 
the  transaction  of  most  of  the  business  of 
the  bank.  The  cashier  is  the  principal  offi- 
cer of  a  bank,  and  is  properly  the  executive 
agent  of  the  directors.    Sturges  v.  Bank  of 


Circleville,  11  Ohio  St.  153,  167,  78  Am.  Dec. 
286,  8  Am.  Law  Bev.  617. 

"A  cashier  of  a  bank  is  held  out  to  the 
public  as  having  authority  to  act  according 
to  the  general  usage,  practice,  and  course 
of  business  conducted  by  such  institutions, 
and  his  acts  done  in  the  scope  of  such  usage, 
practice,  and  course  of  business  will,  in  gen- 
eral, bind  the  bank  in  favor  of  third  persons 
possessing  no  other  knowledge.  Such  an  offi- 
cer is,  virtute  officii,  intrusted  with  the  notes, 
securities,  and  other  evidence  of  the  bank, 
and  is  held  out  to  the  world  by  the  bank  as 
Its  general  agent  for  the  transaction  of  its 
affairs,  within  the  scope  of  authority  vested 
by  such  usage,  practice,  and  course  of  busi- 
ness. Where  the  by-laws  of  a  bank  require 
that  the  transfer  of  the  shares  of  the  capital 
stock  shall  be  entered  in  the  books  of  the 
bank,  the  entry  is  usually  made  by  the 
cashier.  Official  acts  may  be  performed  by 
the  cashier  which  constitute  the  ordinary  and 
customary  functions  of  such  an  officer,  and 
the  persons  dealing  with  the  bank  are  war- 
ranted in  believing  that  the  cashier  is  duly 
authorized  to  perform  any  customary  duty 
falling  within  the  scope  of  that  category, 
and  may  to  that  extent  hold  the  bank  re- 
sponsible as  if  he  was  so  authorized,  however 
the  fact  may  be, -save  only  in  cases  where 
his  want  of  authority  is  affirmatively  proved, 
and  actual  knowledge  of  that  fact  is  brought 
home  to  the  third  party."  Case  v.  Citizens' 
Bank  of  Louisiana,  100  U.  S.  446,  454,  25 
L.  Ed.  695. 

A  cashier  is  the  business  officer  of  the 
bank,  but  only  in  the  sense  of  one  who  trans- 
acts, and  not  one  who  regulates  or  controls, 
its  affairs.  His  duty  has  reference  to  daily 
routine  business,  and  not  to  matters  involving 
discretionary  authority,  which  belongs,  unless 
delegated,  to  the  board  of  directors.  As  has 
been  quaintly  said,  they  are  the  minds  and 
he  is  the  hands  of  the  corporation.  It  will 
not  be  disputed  that  when  a  special  authority 
is  conferred  upon  him,  or  when  he  acts  ii^ 
conformity  with  a  general  usage  or  an  es- 
tablished acquiescence  of  his  board  of  direct- 
ors, the  bank  will  be  responsible  for  such 
acts,  though  beyond  the  ordinary  scope  of  his 
duties.  Gray  v.  Farmers'  Nat  Bank,  32  Atl. 
518,  521,  81  Md.  631  (citing  Chemical  Nat 
Bank  v.  Kohmer  [N.  Y.]  8  Daly,  530;  United 
States  V.  City  Bank,  62  U.  S.  [21  How.]  356, 
16  L.  Ed.  130). 

The  cashier  of  a  bank  is  its  general  ex- 
ecutlTe  officer,  whose  place  it  is  to  manage 
all  the  affairs  of  the  corporation  not  particu- 
larly committed  to  the  directors.  Such  being 
his  office  in  general,  his  acts  will  be  binding 
upon  the  bank  if  within  the  general  scope  of 
the  business  of  the  bank,  though  the  cashier 
may  not  in  fact  have  power  to  act  in  some 
regards  to  which  his  authority  apparently  ex- 
tends.   First  Nat  Bank  of  Birmingham  v. 
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Flnt  Nat.  Bank  of  Newport,  22  South.  976^ 
979,  116  Ala.  520. 

The  caahler  of  a  hank  la  the  exeeutlye 
offieer,  through  whom  the  whole  flnaiicial 
operations  of  the  hank  are  conduoteil.  He 
receives  and  pays  out  Ita  mocheya,  eoUecta  and 
pays  Its  deht^  and  receives  and  transfers 
Its  commercial  securities.  TeUers  and  other 
subordinate  officers  may  be  appointed,  but 
they  are  under  hia  direction, — as  it  were,  the 
arms  by  which  designated  portions  of  his 
various  functiona  are  discharged.  It  is  bis 
duty  to  receive  all  the  funds  which  come  into 
the  bank,  and  to  enter  them  upon  its  books, 
and  he  has  the  authority  to  give  certificates 
ot  deposit  and  other  proper  vouchers.  Whore 
the  money  is  in  the  bank,  he  has  the  same 
authority  to  certify  a  check  to  be  good, 
charge  the  amount  to  the  drawer,  appropriate 
It  to  the  payment  of  the  check,  and  make  the 
proper  entry  on  the  books  of  the  bank. 
This  he  is  authorised  to  do  virtute  offidL 
Merchants'  Nat  Bank  v.  State  Nat  Bank, 
77  U.  S.  (10  Wall.)  Q04»  650,  19  L.  Bd.  1008 
(cited  in  Bills  v.  First  Nat  Bank,  48  Aa 
936,  938,  22  B.  L  565);  Bosenbeig  v.  First 
Nat  Bank  (Tex.)  27  &  W.  897,  898.  See, 
also.  Commonwealth  v.  Beading  Sav.  Bank, 
138  Mass.  16,  22,  43  Am.  Bep.  495;  Asher 
V.  Sutton,  1  Pac.  535,  537,  31  Kan.  286. 
The  cashier  ef  a  bank  is  the  executive  offlleer 
or  agent  of  the  financial  department  of  the 
bank,  and  in  all  the  duties  imposed  en  him 
by  law  or  usage  aa  such  cashier  he  acts 
and  speaks  for  the  bank.  Ellicott  t.  Barnes, 
1  Pac.  767,  768,  31  Kan.  170.  The  cashier 
of  a  bank  is  ]i>dfclally  defined  to  be  an 
executive  officer  hy  whom  Its  debts  are  re- 
ceived and  paid,  and  its  securities  taken  and 
transferred,  and  whose  acts,  within  the  ordi- 
nary course  of  his  duties  as  such  cashier, 
are  binding  on  the  bank.  Bank  of  Commerce 
T.  Hart,  55  N.  W.  631,  682,  37  Neb.  197,  20 
li.  B.  A.  780,  40  Am.  St  Bep.  479. 

The  duties  of  a  cashier  ef  a  bank  are 
strictly  eaaectttive.  He  la  properly  the  execB- 
tive  agent  of  the  board  of  direetars,  to  car^ 
ry  out  what  it  devises  as  to  the  management 
of  the  business  of  the  bank.  There  are  cer^ 
tain  functiona  which,  by  long  and  UBlversal 
usage^  bave  come  to  be  recognised  as  beiomg- 
ing  to  the  office  of  cai^er.  They  are  in- 
herent in  the  oSSac^,  and  unless  restricted  or 
enlarged  they,  and  Ihey  only,  can  be  perform- 
ed by  him  by  virtue  of  hia  appointment 
Taylor  v.  Commercial  Bank,  66  N.  B.  726, 
727,  174  N.  T.  181,  62  L.  B.  A.  T8S,  95  Am. 
St  Bep.  664  (citing  American  Surety  Co.  v. 
Pauly,  18  Sup.  Gt  562, 170  U.  S.  133,  42  L.  Bd 
977). 

"Cashier,"  as  osed  te  define  an  officer  of 
a  bank,  is  the  officer  who,  by  virtue  of  his 
office,  is  generally  intrusted  with  the  notes, 
securities,  and  other  funds  of  the  bank,  as 
its  general  agent  in  the  negotiation,  manage^ 


meat  and  disposal  of  them.    Prima  fade, 
tbcarefore^  he  must  be  deemed  to  have  author-    | 
ity  to  transfer  and  indorse  negotlahle  secnri- 
ties  held  by  the  bank  for  ita  use  and  in  its 
behalf.    Wild  v.  Bank  of  Pasaamaquoddy  (U.     i 
S.)  29  Fed.  Caa  1215, 12ia  I 

The  authority  of  the  cashier  of  a  bank 
to  receive  money  and  issue  certificates  of    . 
deposit  therefor  seems  to  be  implied  by  the    ' 
very  name  of  his  office.    So  that  where  a 
receipt  or  certificate  is  signed  by  him  it 
must  in  the  absence  of  proof  to  the  contrary,     | 
be  taken  to  be  the  act  of  the  bank.    Abbott 
V.  Jack,  69  Pac.  257,  258,  136  CaL  510. 

The  word  "cashier,'*  in  a  designatioD  \ 
of  the  ownership  of  stock  upon  the  books  of 
a  bank  as  In  the  name  of  another  person  as 
'^^ashler"  of  another  bank,  suggests  a  quali- 
fied or  representative  holding,  which  pots  all 
persons  on  Inquiry,  and  the  bank  of  wbich 
the  holder  is  cashier  is  not  estopped  to  show 
that  it  held  the  stock  as  collateral  ontj. 
Frater  v.  Old  Nat  Bank  (U.  S.)  101  Fed.  391, 
42  C.  C.  A.  133. 

The  term  "cashier,"  as  used  in  Code  Civ. 
Proc.  §  5421,  subd.  5,  requiring  a  writ  of 
attachment  on  a  foreign  corporation  to  be 
served  on  the  president  of  the  corporation,  or 
the  secretary,  cashier,  or  other  managing 
agent  thereof,  does  not  include  a  clerk  em- 
ployed In  the  store  of  a  foreign  mining  corpo- 
ration, although  he  has  the  custody  of  mon- 
ey belonging  to  the  corporation,  and  keeps 
the  accounts  of  and  pays  the  men  employed 
in  the  mine  of  the  corporation.  Blanc  t. 
Paymaster  Mln.  Co.,  80  Pac.  765,  767,  05  CaL 
624,  29  Am.  St  Bep.  149. 

An  employ^  of  a  state  Insurance  agent 
who  is  given  the  title  "cashier,"  is  net 
thereby  impliedly  authorized  to  indorse  and 
discount  drafts  in  the  name  of  his  principal 
EUchange  Bank  v.  Thrower,  45  &  &  816^ 
317, 118  6a.  433. 

CASUIEAni  CHECK. 

A  "cashier's  check,"  so  called,  dUTeit 
radically  from  an  ordinary  check.  The  lat- 
ter is  merely  a  bill  of  exchange  drawn  by 
an  individual  on  a  bank  payable  on  demand; 
or,  in  other  words,  it  is  an  order  upon  a 
bank  purporting  to  be  drawn  upon  a  deposit 
of  fund)i  for  the  payment  of  a  certain  sum  of 
money  to  a  person  named  or  to  order  or 
bearer  on  demand.  As  between  himself  and 
the*  bank  the  drawer  of  the  check  has  tbe 
power  of  countermanding  his  order  of  par- 
ment  at  any  time  before  the  bank  has  paid 
it  or  committed  itself  to  pay  tt  A  casMer'a 
cheek  is  of  an  entirely  dtfferent  nature. 
It  is  a  bill  of  exchange  drawn  by  tbe  bank 
upon  itself,  and  is  accepted  by  the  act  of 
issuance,  and,  of  course,  the  right  of  conn- 
termand  as  applied  to  ordinary  checks  doea 
not  exist  as  to  it    Drinkall  ▼•  Movius  State 
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Bank,  88  N.  W.  724,  726, 11  N.  D.  10,  57  L.  B. 
A.  341.  95  Am.  St  Bep.  083. 

CASK. 

Any  cslbK  see  ''Any." 

"Casks,"  as  used  In  a  charter  party  pro- 
Tiding  for  the  bringing  of  a  cargo  of  molasses 
from  Cuba,  and  that  the  charterers  were  to 
pay  a  certain  amount  for  hogsheads  of  110 
gallons,  gross  gauge,  of  casks  delivered, 
means  casks  actually  brought  into  port, 
whether  such  casks  contained  any  molasses 
or  not,  provided  the  loss  of  the  molasses 
-was  caused  by  dangers  Incident  to  the  voy* 
age,  and  was  not  due  to  the  negligence  of 
the  master  or  crew  of  the  vessel.  The  Cuba 
(U.  8.)  6  Fed.  Cas.  086. 

Salf  banoL 

Wherever  the  term  "barrel"  or  *'cask  of 
floor"  is  used  in  the  chapter  relating  to  in- 
spections, it  shall  be  construed  to  include  a 
half  barrel,  unless  the  same  be  repugnant  to 
the  enactment    Code  N.  C.  1883,  |  3020. 

CAST. 

See   '^otei  Cast" 

The  deflnltion  of  "cast,**  as  given  by 
Webster,  is  to  form  into  a  particular  shape 
by  pouring  liquids  Into  a  mold.  The  Cen- 
tury Dictionary  defines  it  as  that  which  is 
formed  by  founding;  anything  shaped  in,  or 
as  if  in,  a  moldw  Where  iron  in  ore  is  re- 
duced to  a  metallic  sponge,  or  pasty  mass, 
and  in  that  condition  delivered  from  the  fur- 
nace, and  then,  by  a  second  operation,  melt- 
ed and  run  Into  molds,  it  Is  clearly  a  "cast" 
steeL  Qary  v.  Cockley  (U.  8.)  66  Fed.  497, 
601. 

CAST  AWAT. 

"Cast  away,"  as  used  in  Act  Cong.  March 
26,  1804,  S  2  (2  Stat  290),  providing  that  If 
any  person  on  the  high  seas  shall  willfully 
and  corruptly  cast  away,  bum,  or  otherwise 
destroy  any  ship  or  vessel  of  which  he  is 
owner  In  part  or  in  whole,  or  in  any  wise 
procure  the  same  to  be  done,  with  intent  or 
design  to  prejudice  any  person  that  has  under- 
written any  policy  of  insurance  thereon, 
shall  be  punished,  etc,  means  such  an  act 
as  causes  a  vessel  to  perish  or  be  lost  so  as 
to  be  irrecoverable  by  ordinary  means,  and 
is  synonymous  with  "destroy,"  which  means 
to  unfit  a  vessel  for  service  beyond  the  hope 
of  recovery  by  ordinary  means.  "'Destroy* 
is  a  generic  term,  'cast  away'  is  a  species  of 
destroying,  as  burning  is."  United  States 
V.  Johns  (U.  S.)  26  Fed.  Cas.  616,  620. 

Where  a  hole  was  bored  in  the  bottom  of 
ft  vessel  so  as  to  render  it  necessary  to  aban- 
don her,  and  she  was  left  on  the  high  seas 


completely  waterlogged^  beyond  the  power  of 
the  vessel  into  which  the  captain  and  crew 
were  taken  to  save  her,  and  filling  with  such 
rapidity  as  to  render  her  loss  almost  certain, 
it  was  a  "casting  away,"  within  Act  Cong. 
March  26, 1804,  punishing  such  an  act  Unit- 
ed States  V.  Van  Banst  (U.  8.)  28  Fed.  Cas. 
860. 

OAST  OF  BovunvnE. 

In  the  technical  or  professional  sense,  a 
"cast  of  sculpture"  is  one  taken  from  an  orig- 
inal creation  in  clay,  as  part  of  the  process 
of  making  the  completed  statue  in  bronze  or 
marble.  In  a  broader  sense  the  term  em- 
braces casts  from  sculptured  objects  in  mar- 
ble or  bronze  which  reproduce  the  original 
objects.  Benziger  v.  United  States  (U.  8.) 
107  Fed.  257,  258. 

CASTIGATORY. 

A  "castlgatory"  was  an  instrument  of 
punishment  known  to  the  ancient  common 
law,  by  which  a  woman  convicted  of  being 
a  common  scold  was  punished  by  being 
plunged  Into  the  water.  "Lord  Coke  says 
that  In  law  It  siguiiieth  a  stool  that  falleth , 
down  into  a  pit  of  water  for  the  punishment 
of  the  party  in  it"  United  States  v.  Royall 
(U.  S.)  27  Fed.  Cas.  007,  908. 

CASTING  VOTE. 

"By  a  'casting  vote'  is  meant  one  which 
Is  given  when  the  assembly  Is  equally  divid- 
ed, and  when  the  question  pending  is  in  such 
a  situation  that  a  vote  more  on  either  side 
will  cast  the  preponderance  on  that  side  and 
decide  the  question  accordingly,  and  not 
merely  a  vote  which,  if  given  on  one  side,  will 
produce  an  equal  division  of  assembly  and 
thereby  prevent  the  other  side  from  prevail- 
ing. This  principle  extends  to  cases  of  elec- 
tion by  ballot  In  these  cases  the  speaker 
does  not  vote  by  ballot  but  waits  until  the 
votes  are  reported,  and  then  votes  oraUy, 
not  for  whom  he  pleases,  but  for  one,  or  for 
the  requisite  number  of  candidates  voted  for 
who  have  received  an  equal  number  of  votes. 
This  principle  applies  equally  in  those  cases 
where  a  less  number  than  a  majority  is  per- 
mitted, or  a  greater  Is  required,  to  decide  the 
question  in  the  affirmative.  Hius,  if  one- 
third  only  is  permitted  or  requlried,  and  the 
assembly  on  a  division  stands  exactly  one- 
third  to  two-thirds,  there  is  then  occasion 
for  the  giving  of  a  casting  vote,  because 
the  presiding  officer  can  then,  by  giving  his 
vote,  decide  the  question  either  way."  Gush. 
Law  &  Prac.  Leg.  Assem.  S  306.  Thus,  un- 
der the  provisions  of  a  city  charter  authoriz- 
ing the  common  council  to  designate  by  vote 
two  official  newspapers,  and  providing  that 
no  member  of  either  branch  of  the  council 
shall  vote  for  more  than  one,  and  requiring 
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both  impers  to  be  selected  on  one  ballot,  the 
mayor,  who  has  the  rl£;bt  of  casting  a  tie 
vote  in  the  case  of  a  tie,  may,  when  three 
papers  receive  the  same  number  of  votes, 
vote  for  two  of  the  papers.  Wooster  v.  Mul- 
11ns,  80  AtL  144, 145,  64  Conn.  340,  25  L.  B.  A. 
694. 

The  words  "casting  vote**  in  Waterville 
city  charter,  providing  that  the  mayor  shall 
preside  in  the  board  of  aldermen  and  Joint 
meeting  of  the  two  boards,  but  shall  have 
only  a  casting  vote,  means  a  vote  to  be 
thrown  by  the  mayor  as  presiding  ofQcer 
when  the  votes  cast  by  the  members  are 
equally  divided.  The  provision  does  not  au- 
thorize the  mayor  to  vote,  when  there  is  not 
a  tie,  for  the  purpose  of  making  a  tie.  Brown 
V.  Foster,  33  Ati.  662,  663,  88  Me.  49,  31  L.  a 
A.  116. 

By  common  law  a  "casting  vote"  some- 
times signifies  the  single  vote  of  a  person 


who  never  votes,  except  in  case  of  a  tie, 
and  sometimes  the  double  vote  of  a  person 
who  first  votes  with  the  rest,  and  then,  upon 
an  equality,  creates  the  majority  by  giving 
a  second  vote.  St  (4th  Ed.)  1179,  S  It  rela- 
tive to  religious  corporations,  and  proriding 
that  no  board  of  trustees  shall  be  compe- 
tent to  transact  any  business  unless  the  rec- 
tor, if  there  be  olie,  or  at  least  one  of  the 
churchwardens,  be  present,  and  that  such 
rector,  if  there  be  one,  and.  If  not,  then 
the  chiurchwarden  present,  shall  be  called  to 
the  chair  and  shall  preside  and  have  the  cast- 
ing vote,  does  not  mean  that  the  chairman 
shall  have  the  casting  vote  only  in  case  oC  a 
tie  arising  on  the  votes  of  the  other  mem- 
bers, but  authorizes  the  chairman,  after  hav- 
ing first  voted  with  the  rest,  upon  a  tie  oc^ 
curring,  to  give  a  second  vote.  People  v. 
Church  of  the  Atonement  (N.  Y.)  48  Baih. 
603,  606. 
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